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13.  While  Demurrer  on  File,  92. 

14.  Pending  Motion,  93. 

15.  Record  on  Appeal,  g^, 
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1.  In  General,  94. 

2.  Before  Prior  Judgment  Set  Aside,  95. 

3.  Before  Expiration  of  Time  to  Answer,  95. 

4.  (?«  5-A^v/  Service  or  before  Return  Day,  96, 

5.  On  Declaration  Irregularly  Filed,  97. 

6.  (?«  Premature  Cause  of  Action,  97. 

7.  Whether  Judgment  Void  or  Merely  Erroneous,  98. 
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I.  Entry  by  Clerk  without  Application,  99. 
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b.  In  Contract  Actions  under  Code  Procedure,  99. 
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d.  In  Contract  Actiaf^  where  Arrest  is  Had,  loi. 

e.  Clerk  Acts  Mifi^f^ru^lly,  102. 

4  Volume  VI. 


DEFAULTS. 

/.  Deemed  to  be  Rendered  by  Couri,  I02, 
^.  FiUng  Proof  of  Service,  etc,,  103. 
h.  Joint  CodefendantSy  103. 
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a.  In  General,  104. 

b.  Proof  of  Cause  of  Action  Required^  104. 

c.  Undertaking,  105. 

d.  In  Attachment  Cases,  105. 

e.  Time  of  Application ,  105. 

f.  Where  Application  to  be  Made,  105. 
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3.  For  What  Relief,  106. 

4.  J^ect  of  Irregularity,  106. 

a.  In  General,  106. 
^.   6?«  Appeal,  107. 

5.  ^i/i^  Defaulting  Defendant  Not  Regutred,  108. 

6.  Motion  for  Default,  108. 

7.  Character  of  Order  Overruling  Motion,  109. 
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1.  In  General,  109. 

2.  Amount,  no. 

3.  Default  on  Motion,  in. 

XVn  Effect  of  Default  ov  Fuetheb  FBOCEEDnree,  1 1 1. 

I.  Proof  of  Cause  of  Action,  in. 
a.  /«  General,  in. 
^.  y«  Divorce  Suits,  115. 
r.  Successful  Defense  of  Answering  Codefendant,  115. 

8.  Findings  by  the  Court,  115. 

3.  Effect  of  Default  as  an  Admission  by  the  Defendant^  115. 
a.  ^  General,  115. 
^.  Secundum  Allegata  et  Probata,  119. 
r.  Default  of  a  Codefendant,  119. 
^.  Plaintiff's  Failure  to  Reply  to  Partial  Defense^  1 19. 
e.  Application  of  the  General  Rule,  119. 
(i)  At  Law,  119. 

(2)  On  Contract,  119. 

(3)  Action  on  Official  Bond,  119. 

(4)  Real  Action,  120. 

(5)  Allegation  of  Fraud,  120. 

(6)  /«  Actions  of  Tort,  1 20. 

(7)  In  Equity,  120. 

(8)  /«  Summary  Proceedings,  120. 

(9)  Scire  Facias,  121. 

(10)  /«  Case  of  Joint  Defendants,  121. 
(n)  V>«  Criminal  Cases,  121. 

(12)  /«  Trustee  Process,  121. 

( 1 3)  Default  of  Executor,  121. 

(14)  Capacity  of  Plaintiff  to  Sue,  121. 
/    W^/i/  Defects  are  Cured  by  Default,  122, 

(i)  /«  General,  122. 

(2)  Misjoinder,  122. 

(3)  Unauthorized  Amendment^  123. 
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(4)  By  Judgment  Nil  Dicit,  133. 

(a)  7>r  General,  123. 

ib)  As  a  Confession  of  Judgment,  124. 
c)  Must  Conform  to  Facts  Alleged,  125. 

(5)  By  Statute  of  Jeofails  and  Amendments,  125. 

(6)  Failure  to  Sign  Answer,  125. 

(7)  Questions  of  Jurisdiction,  126. 

4.  J^ect  on  Defendant* s  Participation  in  Subsequent  Proceedings^ 

126. 

a.  Defendant  out  of  Court,  126. 

b.  Jury  Trial,  126. 

c.  Writ  of  Inquiry ,  126. 
^.  Filing  Pleadings,  1 26. 

^.  Motion  for  New  Trial,  127. 
/.  Notice  of  Further  Proceedings,  127. 
;f.  Effect  on  Adjudication  of  Damages,  127. 
(i)  /«  General,  127. 

(2)  Exceptions  to  the  Rule,  129. 

(3)  Unliquidated  Damages,  \yi, 

(4)  Interlocutory  Judgment  by  Default,  1 34. 

(5)  Failure  to  Enter  Interlocutory  Judgment,  135. 

(6)  Final  Judgment  without  Writ  of  Inquiry,  136. 

(7)  Default  of  Garnishee,  136. 

(8)  Judgment  for  Costs,  136. 

(9)  [f^'Z  <y  Inquiry,  1 36. 

(10)  In  Actions  for  Negligence,  138. 

(11)  Default  Taken  by  Agreement,  138. 

(12)  Instructions,  138. 

(13)  A^tw  7>7Vi/,  139. 

5.  £^^/  d!^  y?^J  Adjudicata,  139. 

^.   General  Rule,  139. 
^.  Available  Defense,  141. 
r.    Counterclaim,  142. 
</.  Foreign  Judgftients  by  Default,  142. 
^.   /;«  5A2/<?  tf«//  Federal  Courts,  142. 
/.   (?«  Whom  Binding,  143. 
,^-  Judgment  against  Corporation,  143. 
ji.  Effect  on  Codefendant,  143. 
I.  Legality  of  Claim,  143. 

6.  i^irr/  tf«  Collateral  Attack,  144. 

a.  /«  General,  144. 

^.    Omissions  in  Record,  145. 

r.   Silence  of  Entire  Record,  i^d, 

d.  Where  the  Record  Shows  the  Judgment  Void,  147. 
^.  Judgments  of  Courts  of  Inferior  Jurisdiction,  148. 
/.   Foreign  Judgments  by  Default,  148. 

XVni  Applicatiok  fob  Relief  fsom  Defaults,  149. 

1.  Power  of  the  Court,  149. 

2.  /«  What  Court  Relief  to  be  Sought,  149. 

a.  The  Court  Rendering  Judgment,  149. 

b.  At  Chambers,  149. 

r.  In  Appellate  Court,  1 50. 

3.  To  What  Kinds  of  ActiOfts  Applicable,  151. 

4.  What  Form  of  App/i^^f^oft  Proper,  151. 

a.  Motion  to  Vacate    IS*' 
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b.  Application  to  Open  Default,  151. 

c.  Motion  for  New  Trial,  152. 

d.  Construction  of  Statutory  Provisions t  i^y 

(i)  In  General,  153. 

(2)  Statute  of  Limitations,  153. 

(3)  Application  of  the  Statute,  153. 

(4)  Where  the  Judgment  by  Default  Is  Void,  154. 

(5)  Compliance  with  Statute,  1 54. 

(6)  Liberally  Construed,  154. 

e.  Proceeding  in  Equity ,  155. 

5.  ijy  Whom  Application  to  be  Made,  155. 

a.  Party  to  Record,  155. 

^.  Interest  in  Controversy,  155. 

r.  ^  Legal  Representative,  156. 

^.  JJy  Assignee,  1 56. 

^.    Where  the  Judgment  Is  Void,  1 56. 

6.  Notice  of  Motion  to  Set  Aside  a  Default,  157. 

tf.  At  Common  Law,  157. 

^.    Under  Code  Procedure,  157. 

r.  Notice  Jurisdictional,  158. 

7.  Written  Application,  i^Z, 

8.  Exception  Not  Required,  1 58. 

9.  Proceedings  on  the  Motion,  1 58. 
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^.    Counter  Affidavits,  etc.,  158. 

^^.  Specific  Grounds  of  Motion  Stated,  1 59. 

^.  Relief  Granted  on  the  Motion,  160. 
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a.   /»  General,  160. 
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(4)  Good  Faith,  165. 
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{a)  In  General,  168. 

(  ^  )  /^»/r^  Advice,  1 70. 

(  r )  ^a//  Habits,  1 70. 

(</)  Remedy  against  the  Attorney,  170. 
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(7)  Absence  of  Party  or  Attorney,  171. 

(8)  Default  Induced  by  Third  Party,  172. 

(9)  Plaintiff'  Misleading  or  Deceiving  Defendant,  173. 

(10)  Violation  of  Stipulation,  173. 

(11)  Sickness  of  Applicant  or  His  Attorney,  174. 

(12)  Fraud,  175. 

#.    Where  fudgment  Irregular  or  Void,  176. 
jfl   Questions  of  Service,  177. 
(i)  /«  General,  177. 

(2)  Record  Not  Conclusive,  179. 

(3)  -^<r^/  of  Finding  on  the  Motion,  l8l. 
^.  Meritorious  Defense,  181. 

(i)  The  General  Rule,  181. 

^2)  ExUntof  the  Rule,  183. 

(3)  Exceptions  to  the  Rule,  183. 

(4)  /^y«^  Stated,  184. 

(5)  Partial  Defense,  185. 

(6)  Defense  Alone  Insufficient,  185. 

(7)  /«  W4a/  /^<7rw  Presented,  186. 

(fl)  ^^  Affidavit,  186. 

(^  )  ^j'  Sworn  Answer,  187. 

(  r  )   7>  Accompany  Motion  Papers,  187. 

(8)  Sufficiency  of  Defense,  188. 

(«)  /«  General,  188. 

(^)   Technical  or  Frivolous  Defense,  188. 

(r)   Unconscionable  Defenses,  189. 

(9)  Set-off  and  Counterclaim,  189. 

B9>   7Em^  ^^^if  M^  Application  may  be  Brought,  189. 

a.  2^^  Diligence  Required,  189. 

(i)  /«  General,  189. 

(2)  Application  within  Statutory  Time,  192. 

(3)  ^i4^<f  ^/f  A/;r  (t/*  75fc/r^  Ar/rVj  Involved,  192. 

(4)  Question  of  Diligence,  How  Decided,  192. 
^.    W^^«  A^^/  Regulated  by  Statute,  192. 

^.  Simple  Defaults,  192. 
^.  i4/  M^  5(aw^  7>rw,  192. 

^.  -<4/  Subsequent  Term,  193. 
y*.  /«  Chancery,  195. 
^.    Where  Proceedings  Are  Irregular,  195. 
^.    Where  fudgment  Is  Void,  195. 

I.    Under  Statutes  Limiting  the  Time,  197. 
(i)  General  Rule,  197. 

(2)  Decision  Made  after  Time  Limited,  198. 

(3)  W^^«  Statute  Begins  to  Run,  200. 
13.  Decision  on  Motion  Ues  in  Discretion,  200. 

a»  In  General,  200. 

b.  Motion  to  Open  Default,  200. 

(i)  In  General,  200. 

(2)  Discretion  Liberally  Exercised,  201. 

(3)  Affecting  Coparty  Only,  202. 

(4)  special  Proceedings  and  Orders  after  fudgment^ 
€•  Motion  to  Vacate  Default,  202. 

(i)  General  R^le,  202. 

(2)  V(uating  Qfder  of  Vacation,  204. 

(3)  Segment  i/fiid  or  Irregular,  204. 
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(4)  Facts  Arising  after  Judgment ^  204. 
d.  Extent  of  Rule,  205. 

(i)  Under  Statutes,  205. 

(2)  In  Criminal  Cases,  206. 

(3)  In  Chancery,  206. 

e»  Moulding  the  Proceedings,  206. 
f  Abuse  of  Discretion,  lo^. 

14.  ^fect  of  Motion  and  Ruling  Thereon,  208. 

a.  As  Res  Adjudicata,  208. 

b.  On  Time  to  Appeal,  208. 

c.  On  Right  to  Revive  Judgment,  208. 

d.  After  Cause  Continued,  208. 

e.  Effect  on  Parties,  208. 

f  Effect  on  Proceedings  after  Judgment,  208. 

g.  Effect  of  Vacation  on  Joint  Defendants,  209. 

h.  Effect  of  Application  in  Conferring  Jurisdiction,  209. 

/.  Effect  on  Property  Taken  on  Execution^  209. 

15.  Renewed  of  Motion,  209. 

16.  Amendment  of  Motion,  210. 

17.  Withdrawal  of  Motion,  210. 

18.  Correction  of  Judgment  by  Default,  210. 

a.  Statute  of  Jeofails,  210. 

b.  In  Behalf  of  Plaintff,  210. 

c.  In  Behalf  of  Defendant  or  Stranger,  2 1 1. 

19.  Motion  in  Arrest,  211. 

XEL  Bsus;  bt  FBOCEEDnro  nr  Equity,  21 1. 

1.  In  General,  211. 

2.  Remedy  by  Injunction,  211. 

3.  Exhaustion  of  Other  Remedies,  212. 

4.  Grounds  for  Interference  in  Equity,  212. 

<7.  y>f  General,  212. 
^.   Good  Defense,  21'^, 

c.  Void  Judgment  by  Default,  21^. 

d.  Fraud,  214. 

ZX.  iMFonnoH  of  Tsbms  Disobetiokabt,  217. 

1.  In  General,  217. 

2.  G7J/!y  ^v  Security  Therefor,  219. 

3.  Debarring  Unconscionable  Defenses,  220. 

4*  Requiring  Judgment  to  Stand  as  Security,  221. 
a,  Ponver  of  the  Court,  221. 
^.  Effect  of  the  Order,  221. 
r.  Enforcement  of  the  Collateral  Judgment,  222. 
^.  Issuance  of  Execution,  222. 
^.  New  Judgment  Roll  must  be  Filed,  222. 

5.  7>fwj  should  Exclude  Technical  Objection,  222. 

6.  Acceptance  of  Benefit,  222. 

7.  /W/  Compliance  Required,  223. 

8.  H^^/  Judgment  Substantially  Irregular,  223. 

ZZI  Affbal  fbox  Befaitlts,  223. 

1.  General  Rule,  223. 

2.  Qualifications  of  the  General  Rule,  224. 

3.  71?  Review  Assessment  of  Damages  on  Default,  226. 
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4.  Statutory  Appeal,  226. 

a.  In  General,  226. 

b.  Construction  of  Statute,  227. 

c.  Appeals  Not  Encouraged,  227. 

d.  From  Final  Judgment  Only,  227. 

e.  Appeals  from  Inferior  Courts,  227. 
/.  Preliminary  Motion,  228. 

5.  Appeals  from  Orders  Made  in  Proceedings  on  Default,  230. 

a.  General  Rule,  230. 

b.  Entry  of  Default,  230. 

c.  On  Motion  to  Open  or  Set  Aside,  230. 

d.  Findings  of  Fact,  231. 

e.  Interlocutory  Orders,  How  Reviewed^  232. 
f  Statutory  Appeal,  233. 

g.  Exception  Required,  234. 

6.  Principles  of  Review,  234. 

a.  In  General,  234. 

b.  Presumptions  ojf  Regularity,  235, 

c.  ReTjiew  of  Facts,  236. 

7.  Effect  of  Appeal,  236. 

a.    W4fl/  if  Brought  up,  236. 
^.    6?«  Appeal  from  Order,  lyj, 
c.   On  Appeal  from  Magistrate,  237. 
</.  Effect  of  Default  in  Appellate  Court,  239. 
e.  Effect  of  Reversal,  240. 

8.  Record  on  Appeal  from  Judgtnent  by  Default,  240. 

a.  In  Respect  of  Service  of  Process,  240. 

b.  Manner  of  Rendition  of  Judgment,  242. 

c.  Effect  of  Recitals  of  Service,  2^2, 

d.  Appearance,  How  Shown,  244. 

e.  On  Appeal  from  Magistrate,  244. 

CROSS-REFERENCES. 

As  to  Default  in  Equity,  see  article  DECREES,  vol.  5,  p.  371. 

Assessing  Damages  upon  Default,  see  article  INQUESTS  AND  IN' 
QUIRIES, 

I.  DSFIHITIOK — 1.  Simple  De&nlt. — ^A  default  is  the  failure  of  a 
party  to  take  a  step  required  by  law  in  the  progress  of  a  legal 
action.* 

3.  Judgment  by  Default. — A  judgment  by  default  is  a  judgment 
rendered  against  a  party  to  a  suit  who  fails  to  take  a  step  required 
by  law  in  its  prosecution  or  defense.* 

n.  Iff  What  Actioks  Appligabli — 1.  Simple  Default. — A  simple 
default  may  of  course  be  taken  in  all  kinds  of  actions  on  the  fail- 

1.  Sheldon  v,  Sheldon,  37  Vt.  152;  2.  **A    judgment    eoes    by  default, 

Warren  v.  Kennedy,  i  HeislL.  (Tenn.)  properly  speaking,  whenever,  between 

441.  the   commencement   of    the   suit  and 

Bffeot. — ^The  default  of  a  defendant  its  anticipated  decision  in  court,  ei- 
entitles  a  plaintiff  to  a  judgment,  but  ther  party  omits  to  pursue,  in  the 
does  not  determine  the  kind  or  amount  regular  method,  the  ordinary  meas- 
thereof,  and  intervening  proceedings  ures  of  prosecution  or  defense.'*  War- 
may  be  required  by  statute.  Sheldon  ren  v,  Kennedy,  i  Heisk.  (Tenn.) 
V.  Sheldon,  37  Vt.  15a.  441. 

10  Volume  VI. 


IB  What  AetloBf  Afpltebk.      DEFA  ULTS.  Oriaiiiua  OfeMi. 

ure  of  the  defendant  to  perform  an  act  required  by  law  in  the 
procedure  of  the  cause.  ^ 

5.  Judgment  by  De&ult. — But  a  judgment  by  default  is  technic- 
ally and  strictly  applicable  only  to  actions  arising  under  the 
common  law.*  See  infra^  this  title,  VIII.  Form  of  Judgment  by 
Default, 

i.  Aetions  Commenoed  by  Capias. — Where  the  action  was  com- 
menced by  capias  there  could  not  at  common  law  be  any  judg- 
ment for  default  of  appearance.* 

1  Aetions  Sz  CkmtraetiL — Where  a  statute  limits  the  power  of 
a  trial  court  to  render  final  judgment  by  default  to  actions  ex 
contractu,  a  plaintiff  cannot  take  advantage  of  it  by  framing  in 
contract  an  action  the  gist  of  which  is  tort.* 

6.  Criminal  Cases. — kx  OosBoa  Law  no  judgment  by  default  could 
be  rendered  in  a  misdemeanor  case.^  See  infra^  this  title,  XI.  2. 
In  Criminal  Cases, 

Ttate  Mbtea  PtaefelM  such  judgments  are  often  provided  for.* 

1.  See  J«/ra,  I.  i.  Simple  Default,  the  docket,  and  if  the  defendant  fails  to 

1  Davis  V.  Com.,  i6Gratt.  <Va.)  1^6.  appear  in  the  time  prescribed  by  the 

How  Appllsd. — It  is  the  term  gener-  rules  of  court,  he  may  be  defaulted  as  in 

tllj  tppiled  to  like  judgments  taken  in  an  ordinary  action.    Fergus  v.  Garden 

•tfttutorj  or  special  proceedings.  Con-  City  Planing  Mill,  etc.,  Co.,  71  111.  51. 

nolj   V.    Alabama,    etc.,    Rivers    R.  8.  Barbe  v,    Davis,    i   Miles   (Pa.) 

Co.,  29  Ala.  373 ;  Logwood  v.  Plant-  laa. 

er's,  etc.,  Bank,  Minor  (Ala.)  23;  Ljon  The  plaintiff  must  effect  his  appear- 

V,  State  Bank,    i   Stew.   (Ala.)   442;  ance  in  the  first  instance,  either  bj  tak- 

Parsons  9.  Lee,  8  Port.   (Ala.)  125;  ing  the  defendant  into  custody  or  hy 

Bates  V,  Planter's,  etc..  Bank,  8  Port,  putting    in    bail.    Barbe  v,   Davis,  i 

(Ala.)  99;  Bondurant  v.  Woods,  i  Ala.  Miles  (Pa.)  133,  holding  that  a  judg- 

543;  Smith  V.  Mobile  Branch  Bank,  5  ment  bv  default  before  appearance  in 

Ala.  36;    Beard    v.    Mobile    Branch  an  action    commenced    bj    capias   is 

Bank,  8  Ala.  344 ;  Andrews  v.  Mobile  premature,  since  the  defendant  cannot 

Branch  Bank,   10  Ala.  375;  Riggs  v.  be  put  in  default  until  after  appear- 

State  Bank,   11  Ala.   185;  Jemison  v,  ance. 

Planter's,    etc..    Bank,    17    Ala.    75^;  4.  Mississippi  Cent.  R.  Co.  t^.  Fort,  44 

Miller  v,  Barkeloo,  8  Ark.  318 ;  Davis  Miss.  433.    In  that  case  it  was  held  that 

V.  Com.,  z6  Gratt  ( Va.)  136 ;  Cunning-  where  the  plaintiff  sues  in  assumpsit  to 

ham  o.  Mitchell,  4  Rand.  (Va.)  189;  recover  the  value  of  live  stock  killed 

Preston  v.  Auditor,  i  Call.  (Va.)  471 ;  or  injured,  and  files  with  his  declara- 

(joolsbpr  V.  St.  John,  35  Grratt.  ( Va.)  159.  tion  an  account  specifying  the  various 

Motton, — In  Davis  v.  Com.,  16  Gratt.  animals  and  the  value  of  each,  he  can- 

(Va.)  137,  it  was  said :  ^  The  case  of  not  take  judgment  final  for  want  of  ap- 

a  motion  comes  within  the  reason  of  pearance  or  plea  of  defendant,  under  the 

the  statute,  and  I  think  the  term  judg-  provisions  of  article    353,   Rev.  Code 

pent  was  intended    to    applj  to  all  Miss.  531,  which,  so  far  as  it  allows 

judgments  where  there  was  default  of  final  judgment,  refers  to  actions  eat  con* 

appearance."  tractu  alone. 

OjSee   yudgrment.-^Atid    an    office  6.  State  v.  Slack,  38  W.  Va.  373. 

judgment  by  default  confirmed  in  an  6.  State  v.  Slack,  38  W.  Va.  373;  Com. 

action  of  debt,  although  the  service  of  v.  Neat,  89  Ky.  343;  Com.  v.  Cheek,  i 

process  be  insufficient,  is  a  judgment  b/  Duv.  (Kj.)  30. 

default  within  the  statute.  Goolsbj  v.  When  Taken. — A  judgment  bv  default 
St.  John,  35  Gratt.  (Va.)  146.  may  be  rendered  upon  an  indictment 
Distress  for  Rent.-^K  proceeding  for  misdemeanor  where  the  defendant 
in  the  Circuit  Court  bj  distress  for  neither  moves  to  set  aside  the  indict- 
ment stands  like  anj  other  case  upon  ment  nor    pleads   thereto.     Com.   v* 
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6.  In  ChaiUMry. — ^The  process  of  taking  a  bill  in  equity  as  con- 
fessed, and  the  entry  of  a  decree  by  default  thereon,  which  is 
called  a  decree /r<7  confesso,  closely  resembles  the  proceeding  at 
law  in  entering  a  simple  default  and  judgment  thereon.  The 
practice  in  equity  is  fully  expounded  in  the  article  Decrees,  vol. 
5,  pp.  946,  970. 

m.  Fabtibs  toSsfaitlt— 1.  In  Whose  Favor — a.  Persons  Not 
Parties. — The  general  rule  that  a  judgment  cannot  be  rendered 
for  or  against  a  person  not  a  party  to  the  record  applies  to  judg- 
ments by  default.* 

ordir  of  Ooort. — ^An  ^order  of  the  court  is  first  required  to  make 
such  third  person  a  party .^ 

b.  By  Stipulation. — The  trial  court  will  not,  against  the  ob- 
jection of  the  defendant,  enforce  a  stipulation,  made  after  the 
pendency  of  the  action,  that  a  judgment  by  default  may  be  en- 
tered in  favor  of  a  party,  unless  it  is  entered  of  record.' 

r.  Infant  as  Plaintiff. — Where  an  infant  is  the  real  plaintiff 
in  interest  a  guardian  ad  litem  should  regularly  be  appointed  to 
authorize  a  judgment  by  default.^ 

Neat,  89  Ky.  242;  Com.  v.  Cheek,  1  profit  to  the  king  as  well  as  to  every - 

Duv.  (Ky.)  36.  body  employed  in  the   administration 

&i  West  YliginlA  the  Code,  c.  134,  (  5,  of   the    law.     No    short    ways    were 

includes  judgments  for  fines  in  misde-  encouraged,  but  writ  after    writ    was 

meanor  cases  as  well  as  judgments  in  issued,   until  the  defendant  was  com- 

civil  cases,  where  such  judgments  are  pelled  to  appear  or  to  be  outlawed." 

entered  by  default.    State  v.  Slack,  38  BSbet   of  Defiuitt. — Upon    an  indict- 

W.  Va.  372.  ment  for  misdemeanor  a  default  oper- 

Against   OorporatloiL.  —  So    a    judg-  ates  as  a  confession  of  the  facts  charged 

ment  by  default  may  be  taken  against  a  in  the  indictment.    Com.  v.  Neat,  89 

corporation  upon  an  indictment  where  Ky.  241. 

due  notice  has  been  given  and  no  ap-  1.  Ettringham   v.  Handy,  60  Miss, 

pearance  is  entered.    Boston;  etc.,  K.  334 ;  Cantrell  v.  Fowler,  24  S.  Car.  427. 

Co.  V.   State,    32  N.   H.  215,  where  ti  Name  of  Partnoahip. — It  is  error 

tiie  court  said :  "  The  summons  and  to  render  a  judgment  by  default  in  a 

capias  were,  so  far  as  we  have  been  suit  by  a  partnership  in  the  firm  name 

able    to    trace,    the    only    processes  only.    The  omission  to  state  the  Indi- 

known   here    in   criminal  cases;    and  vtdual   names   of  the  partners  is  not 

the  capias    did    not    lie  in  the    case  cured    after  judgment   by  default,  aU 

of  a    corporation.     There    being    no  though    a  statute  provides   that  **no 

other  process    against    towns  than  a  judgment  can  be  arrested,  annulled,  or 

summons,  it  necessarily  followed  that  set  aside  for  anj*  matter  not  previously 

if  the  town  did  not  appear  it  must  have  objected  to,  if  the  complaint    contain 

been  taken,  as  was  uniformly  done  in  a  substantial  cause  of  action,"  the  stat- 

all  civil  cases,  as   a  confession  of  the  ute  being   applicable    only    to    cases 

action,  and  judgment  rendered  against  where  the  parties  are  present  in  court, 

the  town  upon  its  default  of  appear-  Lanford  v,  Patton,  44  Ala.  584. 

ance.    This  was  doubtless  a  departure  S.  Thus,  in  an  action  of  replevin,  a 

from  the  usual  course   of  proceeding  judgment  by  default  cannot  be  rendered 

at  common   law;    but  it  was    not    a  in  favor  of  or  against     a   third  per^ 

greater  departure  in  criminal  than  in  son  merely  upon  the  affidavit   of  the 

civil  cases,  nor  in  the  case  of  a  corpo-  original  •  defendant     that    he     is    a 

ration    than    in    that    of    individuals,  claimant  without  an  order  of  the  cotirt 

Judgment    by     default     without    an  making  him  a  party.    Ettringham  v. 

appearance  was  an  unusual   thing  at  Handy,  60  Miss.  334. 

common  law.    Writs  were  issued  from  8.  Churchill  v.  Crane,  22  Me.  22. 

the  king's  offices,  and  were  a  source  of  4.  Fulbrightv.Cannefoz,3oMo.435. 
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d.  Deceased  Plaintiff. — ^A  judgment  rendered  by  default  in 
a  suit  instituted  in  the  name  of  a  dead  person  is  not  void  but 
merely  erroneous  where  the  defendant  is  duly  served  but  fails  to 
appear  and  defend.^ 

2.  Against  Whom  — a.  Defendants  Named  in  Complaint. 
— ^A  default  or  judgment  thereon  cannot  be  taken  against  persons 
not  named  in  the  complaint.^ 

b.  Infants — ^I&  Oeaormi. — No  default  or  judgment  thereon  can 
be  taken  against  an  infant  until  a  guardian  to  defend  the  suit 
has  been  appointed  and  duly  brought  into  court.^ 

WhoB  Judgment  iRonooiis  Imt  Hot  Void. — But  where  a  summons  or  its 
equivalent  is  regularly  served  upon  the  infant  the  failure  to  have 
a  guardian  appointed  does  not  render  the  judgment  void,*  al- 
though it  is  reversible  on  appeal.* 

€.  Insane  Persons — voidabio,  Kot  void. — ^The  mere  fact  that  the 
defendant  is  non  compos  mentis  at  the  time  when  a  judgment  by 
default  is  rendered  against  him  does  not  render  it  absolutely 
void,  where  regular  service  of  process  is  had  upon  him.* 

But  where  the  infant  is  represented  Bride  v.  State,  130  Ind.  525.     See  also 

by  a  next  friend  the  judgment  has  been  Cosbj  v.  Powers,  137  Ind.  694. 

sustained.    Cochrane;.  Thomas  (Mo.  According  to  the  more  modem  deci- 

1895),  33  S.  W.  Rep.  6.     And  in  Mis-  sions  a  judgment  rendered  by  default 

souri  the  defect  is  curable  by  statute,  against  an  infant  not  served,  but  rep- 

2  Wag.  Stat.  Mo.,  p.  1036,  $  19.  resented  by  a  guardian  ad  litem  who 

1.  McMillan  v.  Hickman,  35  W.  Va.  is  served,  is  erroneous,  but  not  void. 

705 ;  Watt  V.  Brookover,  35  W.  Va.  323 ;  Bustard  v.  Gates,  4  Dana  (Ky.)  437. 

Powell  V.  Washington,  15  Ala.  803.  6.  McBride  v.  State,  130  Ind.  525. 

S.  Ford  V,  Doyle,  37  Cal.  346 ;  Lamp-  Not  Mer^  Irregular. — ^The  infancpr  of 

ing  V,  Hyatt,  27  Cal.  99.  the  defendant  is  an  error  in  fact  affect- 

8.  Woodall  1;.  Delatour,43Ark.  522;  ing  the  validity  of  the  judgment,  not 

Thompson    v.    McDermott,    19    Fla.  an  irregularity  in  perfecting  it,  and  a 

852 ;  McClay  v.  Norris,  9  111.  370 ;  Cost  rule  of  court  requiring  a  notice  of  mo- 

V,  Rose,  17  lU.  276;  Bloom  v.  Burdick,  tion  to  vacate  a  judgment  for  irregu- 

I  Hill  (N.  Y.)  131.  larity  to  specify  the  irregularity  does 

When  AppotaLtod. — The  trial  court  is  not  apply  to  a  motion  to  vacate  a  judg- 

not  authorized  to  appoint  a  guardian  ad  ment  by  default  against  an  infant  where 

litem  for  an  infant  until  he  is  brought  no  guardian  ad  litem  was  appointed, 

regularly  into  court  by  the  service  of  Peck  v,  Coler,  20  Hun  (N.  Y.)  5x4. 

process,  Wheatley  v,  Harvey,  i  Swan  6.  Litchfield's    Appeal,     28     Conn. 

(Tenn.)   484;    Frazier    v.    Pankey,    i  137;  Sacramento  Sav.  Bank  v.  Spencer, 

Swan  (Tenn.)  75 ;  and  a  judgment  ren-  5^  Cal.  737 ;   Woods  v.  Brown,  93  Ind. 

dered  by  default  against  an  infant  with-  164;  Allison  v.  Taylor,  6  Dana  (Ky.) 

out  such  service  is  void.    Wheatley  v,  87,  32  Am.  Dec.  68;  King  v.  Robinson, 

Harvey,  i  Swan  (Tenn.)  484.  33  Me.  Z14;  Leach  v.  Marsh,  47  Me. 

Agpjiaraiw  ly  Attorney. — Where  the  548;  Stigers  v.  Brent,    50  Md.   214; 

infant  appears  by  attorney  instead  of  Sternbergh  v.  Schoolcraft,  2  Barb.  (N. 

piardian,  and   suffers  a  default,  the  Y.)  153 ;  Johnson  v.  Pomeroy,  31  Ohio 

judgment  is  erroneous,  not  void.  Bloom  St.  247;  Wood  v.  Bayard,  03  Pa.  St. 

V.  Burdick,  i  Hill  (N.  Y.)  131.  320;  Boiling  v.  Turner,  6  Rand.  (Va.) 

4.  Trapnall  v.  State  Bank,  18  Ark.  C84;  White  v,  Hinton,  3  Wyoming  754; 

53;   Townsend  v,  Cos,  45  Mo.  401;  Wood  v.  Bayard,  63  Pa.  St.  320 ;  Jonn- 

Blake  v»  Douglass,  27  Ind.  416;  MIU  son  v.  Pomeroy,  31  Ohio  St  247. 

lard  V.  Marmon,  116  111.  649;  Bloom  Against  Dmalnrd. — ^The   same   rule 

V.  Bnrdick,  i  Hill  (N.  Y.)  i^i.  obtains   where    the   defendant   is    an 

Otflatcnd  Attack.— The  judgment  is  habitual     drunkard.     Sternbergh     v. 

valid  as  against  collateral  attack.   Mc-  Schoolcraft,  2  Barb.  (N.  Y.)  153. 
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OolUt«nl  AttMk. — Such  a  judgment  is  accordingly  not  open  to 
collateral  attack,^  although  no  guardian  ad  litem  has  been  ap^ 
pointed.* 

Dtffdndaat's  B«ntdy. — But  such  a  judgment  is  erroneous  and  may 
be  reversed  on  a  writ  of  error  sued  out,  or  appeal  prosecuted,  at 
the  instance  of  his  guardian  or  administrator,^  unless  the  action  is 
brought  for  necessaries  furnished  the  lunatic  ;^  or  the  judgment 
may  be  opened  to  let  in  a  defense  upon  application  made  within 
the  appropriate  time.  * 

d.  Disability  Accruing  Pending  the  Suit. — ^The  subse- 
quent disability  of  the  defendant  does  not  render  void  a  judg- 
ment by  default  where  the  court  has  once  fairly  acquired  jurisdic- 
tion of  the  cause  and  parties.^ 

€.  Garnishee — ^in  Geiieral.~A  judgment  by  default  may  be  ren- 
dered against  a  garnishee  upon  due  service  and  default  in  appear- 
ance or  pleading,  as  in  ordinary  actions.^ 

PAity  to  Booord. — But  he  must  be  a  party  to  the  record,  otherwise 
judgment  may  be  reversed.® 

/.  Casual  Ejector  in  Ejectment  Proceedings. — In  eject- 
ment proceedings  the  judgment  by  default  should  be  taken 
against  the  casual  ejector  as  defendant,^  and  not  against  the  ten* 
ants  in  possession  who  neglect  to  appear  and  make  themselves 
defendants.*^ 

1.  Wood  V.  Bayard,  63  Pa.  St.  320;  7.  Hamilton  v.  Wilder,  31  Vt.  695; 
Johnson  v,  Pomeroj,  31  Ohio  St.  347.      Gracj  v.  Coates,  1  McCord  (S.  Car.) 

2.  White  V.  Hinton,  3  Wyoming  754.    234. 

8.  Leach  v.  Marsh,  47  Me.  548.  Not  tMfiora  Judgment  agalnit  Defendant 

4.  Leach  v.  Marsh,  47  Me.  54B,  hold-  —  Time — Aiiackment  Proceedings. — 

ing  that  in  such  a  case  the  fact  must  be  The  judgment  bj  default  cannot  be  ren- 

pleaded  in  bar  bj  the  defendant  in  error,  dered  against  him  until  a  final  judgment 

6.  Dickerson     v.    Davis,    iii    Ind.  has  been  obtained  against  the  defend - 

437.    See  also  White  v,  Hinton,  3  Wjr-  ants  in  attachment.    Metcalf  v,  Steele, 

oming  754.  43  Miss.  511 ;  Gaines  v,  Beirne,  3  Ala. 

DiToroe  Decree. — In  Calif ornia  vl  dt-  114;  Housmans  v,  Heilbron,  33  Ga. 

cree  of  divorce  taken  bj  default  will  be  180;  Rose  v,  Whaley,  14  La.  Ann.  374. 

set  aside  where  it  appears  that  the  de-  8.  Griswold  v.  Peckenpaugh,  i  Bush 

fendant  was  insane  at  the  time  the  serv-  (Ky>)  23o. 

ice  of  the  summons  was  made.    Cohn  Thus  a  personal  judgment  bj  default 

V.  Cohn,  85  Cal.  108.  cannot  be  rendered  against  a  mere  gar- 

6.  Neale  v,  Utz,  75  Va.  480,  holding  nishee  who  is  not  alleged  to  be  a  debtor 

that  the  judgment  could  not  be  collat-  of  the  defendant  in  the  main  action  or 

erallj  assailed.     See  also  Tumbull  v*  to  hold  any  of  his  property,  where  he 

Thompson,  37  Gratt.  (Va.)  306.  is  cited  only  bj  the  service  on  him  of 

Oonvlotion  of  Fttlony.— Thus,  where  the  attachment  against  the  defendant, 

process  was  served  upon  a  defendant  in  and  where  no  property  is  attached  and 

an  action  of  debt  on  the  day  on  which  he  did  not  appear  nor  was  required  to 

he  was  convicted  of  felony,  but  before  appear.    Griswold  v.  Popham,  i  Duv. 

the  conviction  had  taken  place,  and  in  (Ky.)   170;  Smith  v,  Gower,  3  Mete, 

that  action  a  judgment  by  default  was  (Ky.)  177. 

obtained  against  the  defendant  while  he  9.  Williams  v.  Oppelt,  i  Smed.  &  M. 

was  confined  in  the  penitentiary,  the  (Miss.)  559. 

court  having  fully  acquired  jurisdiction  10.  Williams  v.  Oppelt,!  Smed.&  M. 

of  the  cause,  the  doctrine  of  relation  (Miss.)  559;  Cushwa  v.  Cushwa,  9  Gill 

does  not  apply  so  as  to  avoid  the  pro-  (Md.)  243. 

cess.    Neale  v,  Utz,  75  Va.  480.  Vll   Dldt.— The    same    rule  obtains 
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g.  Deceased  Defendant— BMth  Pending  the  Aetion. — Where  the 
defendant  dies  pending  the  action  further  proceedings  cannot  be 
regularly  had  until  the  personal  representative  of  the  decedent 
appears,^  or  makes  default  upon  service  of  scire  facias^  and  a 
personal  judgment  by  default  entered  against  a  deceased  de- 
fendant is  erroneous  and  reversible  on  appeal,'  or  it  will  be  set 
aside  on  motion.^ 

M  Void. — But  the  judgment  is  not  void  and  open  to  collateral 
attack,'^  unless  rendered  at  a  term  succeeding  the  defendant's 
death* 

DMth  altar  8im^  Dtftwlt.— Where  the  defendant  dies  after  the  en- 
try of  his  default,  a  final  judgment  may  be  rendered  against  the 
deceased,  in  cases  where  a  writ  of  inquiry  is  not  required,  without 
the  preliminary  issuance  of  a  scire  facias  against  his  personal 
representatives.^ 

k.  Personal  Representatives. — A  judgment  by  default 

cannot  in  general  be  obtained  against  the  administrator  or  execu- 
tor  of  a  decedent  on  a  claim  against  the  estate,  unless  it  appears 
that  the  claim  was  first  presented  to  and  rejected  by  him  as  re- 
quired by  statute.* 

where  a  judgment  bj  nil  dicii  is  ren-  ment  bj  default  has  been  rendered  in 

dered.    Cushwa    v.    Cushwa,    9    Gill  the  lifetime  of  his  codefendant,  the  court 

(Md.)  242.  could  deprive  him  of  this  advantage  bj 

For  Part  of  Ootenants. — So  in  eject-  allowing  the  suggestion  to  be  entered 

ment  a  judgment  by   default  can  be  nunc  pro  tunc  and   the  action   to  be 

taken  against  the  casual  ejector  for  the  treated  as  having  abated  in  respect  to 

tenants  in  possession  served,  but  not  the  deceased  partj. 

against  the  remainder  not  served,  unless  8.  King  v,  Burdett,  28  W.  Va.  601; 

it  appear  hj  afBdavit  that  the  parties  Mitchell   v,    Schoonover,   16  Oregon 

are  joint  tenants,  in  which  case  service  aiz  ;    Case   v.  Ribelin,    i  J.  J.  Marsh, 

on  part  will  authorize  a  judgment  bj  (Ky.)  29. 

default  against  the  casual   ejector  for  4.  Burke  v.  Stokelj,  65  N.  Car.  C69. 

all.   Tate  v.  Doe,  24  Miss.  465.  6.  King  v.  Burdett,  28  W.  Va.  &i ; 

L  Parker  f^.  Badger,  26  N.  H.  j^;  Mitchell    v.  Schoonover,    16    Oregon 

King  V.  Burdett,  38  W.  Va.  601;  Bar-  2zi;  Reid  v.  Holmes,  137  Mass.  3^6; 

bour  V.  White,  37  111.  i6a.  Yaple  v.  Tityis,  41  Pa.  St.  195 ;  Haves 

1.  Parker  v.  Badger,  20  N.  H.  466.  v,  Shaw,  20  Minn.  405 ;  Coleman  v,  Mc- 

Wbo  may  Beftnd. —  Where  the  de-  Anultj,  16  Mo.  173;  Camden  v.  Rob- 

fendant  has  died,  a  person  who  succeeds  ertson,  3  111.  507. 

to  the  estate  of  the  deceased  since  the  6.  Griswold  v.  Stewart,  4  Cow.  (N. 

rendition  of  the  judgment  may  be  al-  Y.)  457,  because  a  judgment  does  not 

lowed  to  defend.  Waite  v,  Coaracjr,  45  relate  back  beyond  the  first  day  of  the 

Minn.  159.  term  on  which'it  was  entered ;  the  same 

Joliit  DefeodantB. — Where  there  are  case  holding,  also,  that  a  judgment  by 

joint  defendants,   proper  practice  re-  default  is  not  equivalent  to  a  judgment 

quires  that  the  death  of  the  defendant  by  confession  or  verdict  so  as  to  be  in- 

be  suggested,  whereupon   the  action  eluded  within  the  statute  of  17  Car.  II., 

may  proceed  against  the  survivor ;  or  c.  3,  which  provides  that  the  death  of 

where  the  defendant  is  single  his  repre-  either  party  between  verdict  and  judg- 

lentatives  should  be  substituted.  Burke  ment  shall  not  be  alleged   for  error, 

7.  Stokelj,  65  N.  Car.  570.    The  same  where  the  judgment  is  entered  within 

^*^t   holds   that    the    objection    may  two  terms  after  the  verdict, 

be  taken   by  a    surviving  defendant,  7.  Napier  v.  Carpenter,  2  Brev.  (S. 

although  if  he  is  present  and  takes  part  Car.)  407. 

in  the**  inquiry  of  damages,"  when  judg-  8.  O'Keefe    v.    Foster     (Wyoming, 
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i.  Public  Corporation. — ^Whcre  a  public  corporation,  such 
as  a  county,  is  liable  to  suit  like  a  natural  person,  a  judgment  by 
default  may  be  rendered  against  it.^ 

/  Joint  Codefendant&— (i)  Where  Portion  Not  Served-^%) 
Bm&nl  Evla. — Since  no  legal  judgment  by  default  can  be  rendered 
against  a  defendant  who  has  neither  appeared  nor  been  duly 
served  with  notice  of  the  suit,  a  joint  judgment  by  default  ren- 
dered against  joint  codefendants  is  irreg^ular  where  one  or  more 
of  them  has  not  been  properly  brought  into  court  ;^  all  must  have 

1895),  40  Pac.  Rep.  535,  holding  that        Maryland. — Hanley  v.  Donogfaue,  59 

the    personal     representatiye    cannot  Md.  339. 

waive  the  statutory  requirement  »o  as        MassacAussits» — Hall  v,  Williams,  6 

to  conclude  creditors  of  the  estate.  Pick.  (Mass.)  33a ;  Knapp  v,  Abell,  10 

Heath  v.  Garrett,  46  Tex.  33.  Allen  (Mass.)  4B5 ;  Wright  v.  Andrews, 

Withdrawal   of  Anawar  to  BaJaetad  130  Mass.  149. 
COalm. — In  a  suit  upon  a  rejected  claim        Michigan, — Proctor    v.    Lewis,   50 

against  an  estate,  the  withdrawal  of  an  Mich.  339. 

answer  and  consent  to  judgment  bj  an        Mississiffi. — Bacon    v.  Beran,   44 

administrator  is  considered  equivalent  Miss.  393 ;  Bozman  v,  Brower,  6  liow. 

to  an  approval  of  such  claim;  and  upon  (Miss.)  45;  Mundv  v.  Calyert,  40  Miss, 

the  withdrawal  of  an  answer  in  a  suit  183;  Martin  v.  Williams,  43  Miss.  210. 
upon  such  rejected  claim  judgment  by        Missouri.  —  Smith    v.    Rollins,   2^ 

default  final  may  be  rendered  if  the  Mo.  408;  Dickerson  v,  Chrisman,  28 

claim  be  liquidated  and  proved  bj  an  Mo.    134;  Pomeroy  v.  Betts,  31  Mo. 

instrument  of  writing,  the  clerk  com-  419. 

puting   damages    as    in    other    cases.        New  Hampshire, — Rangel  j  v.  Web- 
Heath  i;.  Garrett,  46  Tex.  33.  ster,    II    N.    H.    399;    Whitmore   v. 

Agatnat  Defendant  Xndlvldiially  and  aa  Delano,  6  N.  H.  543;  Beckley  v.Kev- 

Bzeontor. —  Where  a  suit  is  brought  comb,  34  N.  H.  359;  Wright  t;.  B0711- 

against  a  defendant  in  his  individual  ton,  37  N.  H.  9;  Wilbur  v.  Abbot,  60 

and  representative    capacity,  a  judg-  N.  H.  40. 

ment  by  default  against  the  defendant        New  Tork. — Holbrook  v.  Murray, 

individually  on  a  joint  note  made  by  K  Wend.  (N.  Y.)  161;    Richards  v. 

the  defendant  and  the  deceased  testator  Walton,  13  Johns.  (N.  Y.)  434. 
is  not  an  error  of  which  the  defendant        O)li0.--<7amble  v,  Warner,  16  Ohio 

can  complain,  as  it  amounts  to  a  dis-  371. 

continuance  of  the  suit  against  the  es-         West  KfVWufVi.— VandiTer  v,  Rob- 

tate.    Daves   v.    Mahomer,  41    Miss,  erts,  4  W.  v  a.  493. 
553.  United  States, — Hall  v.  Lanning,  91 

1.  Randolph  County  v,  Hutchins,  46  U.  S.  160. 

^^  397*  Deotarattoa   aa    Flrit   Proceas.  —  So 

2.  Arkansas,-^V9\m^Tv,  Edwards, 4    where  a  declaration  is  used  aa  a  first 
Ark.  431 ;  Moss  tv  Gibson,  4  Ark.  437.    process  it  must  be  personally  served  on 

California,'-^  Lewis  v,  Rigney,  31  all  codefendants  before  a  judgment  bv 

Cal.  208.  default  can  be  taken  against  either  oC 

Colorado.— LADgley  v.  Grill,  i  Colo.  them.    Bushee  v.  Wright,  i  Pin.  (Wis.) 

71.  376. 

Illinois,  —  Smith  v.  Smith,   17  111.  Jndgmant  on  Wttk  of  Enter  against  In- 

482;  Swift  V.Green,  3o  111.  173;  Wil-  ftnta. — Where  two  tenants  were   sued 

liams  V,  Chalfant,  83  111.  3x8 ;  O'Conner  jointly  on  a  writ  of  entry,  and  judgment 

V.  Mullen,  II  111.  116 ;  Rider  v,  Alleyne,  was  rendered  against  faloth  on  their  de- 

3  111.  474;  Merriwether  v.  Smith,  3  lU.  fault  without  appearance,  one  of  the 

30.  defendants  t>eing  an    infant    and    no 

Kentucky,  —  Heathman  v.  Hnlin,  3  suardian  having   been    appointed   for 

J.J.  Marsh.  (Ky.)  433.  him,  it  was  held  that  the  judgement 

jlfatnew^Winslow  v.    Lambard,  57  must  be  reversed.  Beckley  v.Mewcomb, 

Me.  356;  Buffum  v.  Ramsdell,  55  Me.  34  N.  H.359. 

353 ;  Benner  v.  Welt,  45  Me.  483.  Judsmant  in  Anotliar  Stale. — ^A  jodg- 
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been  duly  served  or  appeared  in  order  to  authorize  the  joint  judg- 
ment by  default  against  all.^ 

Ii  OoBtrut  or  Tort. — The  rule  applies  with  equal  force  in  actions 
ex  contractu^  and  actions  ex  delicto.^ 

(b)  Impilar  Sorviee  of  a  Portioii. — The  same  principle  obtains  where 
a  portion  of  the  joint  codefendants  are  irregularly  served.* 

ment  of  a  court  of  another  state  against  judgment  was  entered  for  want  of  a 
two  persons  jointlj  who  were  nonresi-  plea  had  not  been  served  and  had  not 
dents,  and  over  one  of  whom  only  the  appeared  was  held  to  be  a  mere  formal 
court  had  jurisdiction,  the  judgment  error,which  could  be  remedied  bj  enter- 
being  entire  and  unqualified,  was  held,  ing  a  non  fros.As  to  him  at  anytime, 
in  a  domestic  court,  in  the  absence  of  and  not  a  ground  for  reversal.     Hosie 
anj  evidence  of  the  law  of  the  other  v.  McCann,  2  Penny.  (Pa.)  133. 
state  on  the  subject,  void   as  against  In  Equity. — The  rule  stated   in  the 
both.    Wright  tr.  Andrews,  130  Mass.  text  is  generally  held  limited  to  judg- 
149.  ments  at  law,  and  a  decree  in  equity 
And  where  suit  is  brought  upon  a  may  be  valid  as  to  the  defendants  served 
foreign   judgment   against    the   party  or  who  made    a    general  appearance, 
served,  as  upon  a  joint  judgment,  he  although  other    codefendants   not   in 
maj  show  the  variance  upon  a  proper  court  are  joined  therein.    Dickerson  v. 
plea  and  so  exclude  the  record  when  Chrisman,    38   Mo.  134;    Voorhis    v, 
offered  as  proof.    Smith  v.  Smith,  17  Gamble,  6  Mo.  App.  i. 
III.  482.  But  in  St.  Louis  v,  Gleason,  15  Mo. 
L  Revtrsal  on  Appeal. — Where  one  App.  31,  a  decree  was  held  void  as  to 
or  more  of  several  defendants,  in  a  all  defendants    where    void    through 
jndgment  by   default  against  all,  are  insufficient  publication^ of  summons  on 
not  served,  the  judgment  will  be  re-  a  portion  thereof, 
▼ersed  on   appeal.    Windham  v.  Na-  2.  Hanley  v.  Donoghue,  59  Md.  239. 
tional  Fertilizer  Co.,  99  Ala.  578;  Smith  8.  Curry  v.  Allen,  14  R.  I.  343. 
V.  Winthrop,  Minor  (Ala.)  425 ;  Driver  4.  Laidley  v.  Bright,  17  W.  Va.  779; 
V.  Spence,  3  Ala.  98;  Faver  v,  Briggs,  Vandiver    v.     Roberts,     4    W.     Va. 
iS  Ala.  478;  Parker  v.  Parker,  39  Ala.  493. 

34;.  Servloe  of  Defective  Copy.  —  Thus, 

Where  suit  -was  brought  against  three  where  a  copy  of  the  writ   served  on 

defendants,  process  issuing  to  all  but  some  defendants  to  the  default  judg- 

appearing  to  be  served  on  two,  there  ment  was  not  properly  signed  by  the 

being  no  return  as  to  the  third,  and  clerk,  the  judgment  should  be  reversed 

none   of    the     defendants    answered,  and  Uie  cause  remanded  to  be  prop- 

jndgment  bj   default  generally,  with-  erly  proceeded  with  below.    Laidley 

oat   correction    by    amendment    sug-  v.  Bright,  17  W.  Va.  779. 

geitive  of  mistake,  discontinuance,  or  Beryice   out   of    Jnrlsdiotlon.  —  And 

taking  some  action  as  to  the  defendant  where  one  of  two  defendants  is  served 

not  served,  was  held  erroneous.  Rogers  out  of  the  jurisdiction,  a  judgment  by 

V.  Harrison,  44  Tex.  169.  default  against  him  is  erroneous,  al- 

Ejfect  of  Reversal. — But  where  the  though  the  court  may  have  jurisdic- 

cause  of  action  sued  on  is  several  as  tion     as     against    the     codefendant. 

well  as  joint,  a  reversal  of  the  judg-  Rogers  v,  Hagan,  6  }.  }.  Marsh.  (Ky.) 

ment   as  to   one  does  not  impair  or  578. 

affect  it  as  to  the  other  defendants  who  In  Kentucky  section  106  of  the  Civil 

were  duly  served.  The  only  effect  of  Code,  which  provides  that  every  ac- 

the  reversal  is  to  strike  his  name  from  tion  except  those    enumerated  in  the 

the  list   of   defendants  against  whom  previous  sections  **  may  be  brought  in 

judgment    was    entered    and  leave  it  any  county  in  which  the  defendant  or  in 

operative   against  the  others.    Wind-  which  one  of  several  defendants  *  *  * 

ham  V.  National  Fertilizer  Co.,  99  Ala.  resides    or    is    summoned,''  does    not 

578,  citing  Lucy  v.  Beck,  5  Port.  (Ala.)  change  materially  the  former  law  on  the 

166.  same   subject.     It  does  not  authorize 

la  Pomufsdvmlay  the   fact   that    one  judgment  by  default  against  a  defend- 

ol  several  defendants  against  whom  a  ant  served  in  another  county,  except 
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(e)  ittAgnmt  Smaoooi  bfnt  Vot  Void. — A  joint  judgment  against  all 
where  some  have  been  served  irregularly  or  not  at  all  is  not  en- 
tirely void.* 

It  is  erroneous  merely,  and  valid  accordingly  on  collateral  at- 
tack against  the  objection  of  a  stranger  to  the  judgment  or  a 
party  duly  served,*  but  it  may  be  reversed  on  appeal  or  error,'  or 
set  aside  upon  a  proper  application  in  the  court  below.* 

(2)  Against  Portion  Served — Omwal  Bait — hufiAauL  ez  OmtrMfeii. — 
At  common  law,  as  a  joint  judgment  on,  an  action  ex  contractu 
had  to  be  taken  against  all  or  none,*  no  joint  judgment  by  de- 
fault could  be  taken  against  any  portion  until  all  joint  codefend- 
ants  had  been  brought  into  court,*  and  their  time  to  answer  had 
expired.' 

Othflr  Aedoni. — In  other  cases,  or  where  so  expressly  provided  by 
statute  in  actions  on  contract,  a  judgment  by  default  may  be 
taken  against  those  duly  brought  into  court,  although  there  are 
other  defendants  named  in  the  writ  but  not  served.® 

where  the  cause  of  action  is  local  or  Petit,  7  Cranch  (U.  S.)  194;  Robertson 

where  it  affects  himself  and  another  v.  Smith,  18  Johns.  (N.  Y.)4$9* 

served  in  the  county  where  the  action  Against  Married  Woman. — A  judgment 

is  brought.    Ransdall  v,  Shropshire,  4  bj  default  against  a   married   woman 

Mete,  (ky.)  327.  will  not  be  reversed  for  the  nonjoinder  of 

1.  Smith  V,    Rollins,    35  Mo.  408;  the  husband  where  the  record  does  not 

Boyd  V.  Ellis,  107  Mo.  394.  affirmatively  show  coverture.  Wachtcr's 

i.  Holt  County  v,  Harmon,  59  Mo.  Case,  i  Walk.  (Pa.)  267. 

165;   Lenox  v,  Clarke,  52  Mo.   115;  Jndgment   Voidable    Only. — A    joint 

Boyd  V.  Ellis,   107  Mo.  394 ;  Williams  judgment  by  default   entered   against 

t'.  Hudson,  93  Mo.  524.  those    properly  served  with  summons 

8.  Holt  County  v.  Harmon,  59  Mo.  in  the  action  where  the  remainder  are 

165;   Lenox  v,  Clarke,   52   Mo.   1x5;  not  served  is  not  void.    It  is  merely 

Smith  V,  Rollins,  25  Mo.  408;  Pomeroy  irregular  on  application  to  set  aside  or 

V,  Betts,  31  Mo.  419.  reversible  on  appeal.    Dillon  v.  Porter, 

Berersal  aa  to  All. — The  reversal  must  36  Minn.  341 ;  Johnson  v.  Lough,  22 

be  as  to  all  and  not  merely  as  to  the  Minn.  203. 

defendant  not  served  or  served  irregu-  In  Callfbmla  a  judgment  by  default 

larly.     Vandiver  v.  Roberts,  4  W.  Va.  may  be  entered  against  those  defend- 

493.  ants  alone  who  are  served  with  sum- 

\.  Holt  County  v,  Harmon,  59  Mo.  mons,  although  there  are  other  code- 

165.  fendants  not  served.     Code  Civ.  Pro., 

SfRBCt  of  Order  Setting  Aside. — Such  ^^  636,  585, 414.     Edwards  v,  Hellings, 

an  order  does  not  have  the  effect  of  103  Cal.  207. 

setting  aside  the  default  of  the  defend-  In  Kentnoky  it  was  held  that  under  sec- 
ant who  had  been  served  or  permitting  tions  137  and  389  judgment  by  default 
his  codefendant  to  defend  for  both,  was  authorized  against  such  of  the  de- 
and  a  new  judgment  may  at  once  be  fendants  as  were  summoned  and  con- 
entered  by  the  plaintiff  against  the  de-  tinuance  as  to  defendants  not  sum- 
faulting  defendant.  Lewis  v.  Rigney,  moned.  Joyce  v,  O'Toole,  6  Bush 
21  Cal.  268.  (Ky.)  31. 

e.  Curry  v,  Allen,  14  R.  I.  343;  Kelly  6.  Loney  v,  Bailey,  43  Md.  13. 

V.  Van  Austin,  17  Cal.  564.  7.  Jacques  v.  Greenwood,  i  Abb.  Pr. 

Outlawry.— In  England  the  plaintiff  (N.  Y.  C.  PI.)  230. 

in  such  an  action  was  required  to  pro-  8.  Merrill  v,  Cogg^ll,  12  N.  H.  97 ; 

ceed  to  outlaw  the  defendants  who  had  Payton  v.  Trigg,  4  Hayw.  (Tenn.)  251. 

not  been  served  before  he  could  pro-  In.  Vbw  York  a  judgment  by  default 

ceed    against    those     who    appeared,  may  be  taken  against  both  althoogrh 

Loney  v.  Bailey,  43  Md.  13;  Barton  V*  ^^^7  ^^^  ^*  served,  and  the  judgment 
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(3)  Form  of  Joint  Judgment  where  Some  Default — (»)  in  lobit 
AetloDi. — In  a  joint  action,  one  joint  judgment  must  be  rendered 
against  all  codefendants,  although  a  portion  only  default,^  and 
although  separate  interlocutory  judgments  by  default  were  en- 
tered against  them  severally  at  different  periods  and  upon  sepa- 
rate service  of  process.* 

In  Tort  or  Oontnot. — The  rule  applies  to  actions  in  tort  and  on 
contract,*  unless  a  statute  provides  otherwise.* 

(b)  B7  Tordlet  and  De&nlt. — The  judgment  may  be  by  default 
against  those  who  fail  to  appear  or  answer,  and  by  verdict  against 
the  remainder.* 

(e)  Xffeet  of  Indgmont  ngainit  Pvrt. — Where  the  plaintiff  takes  a  final 
judgment  by  default  against  one  of  the  several  codefendants  it 

• 

may   be    enforced    against    the    joint  is  stricken   out.     Buetell  v,  Courand 

property  of  both  defendants  and  the  (Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 

separate  property  of  the  one  served.  1146. 

Lahey  v.  Kingon,  13  Abb.  Pr.  (N.  Y.  Iiregalarity  Waived. — The  name    of 

Supreme  Ct.)  193.  one  of  several  defendants  did  not  ap- 

In  Maryland  the  plaintiff  may  proceed  pear  in  the  petition  when  filed  or  the 
against  an^  one  or  more  of  the  defend-  writ  when  issued,  but  was  added  before 
ants  in  a  pint  action,  upon  service  of  service.  He  did  not  appear  and  judg- 
process  against  them,  although  there  ment  was  entered  against  him  by  de- 
may  be  others  not  served.  Loney  v.  fault.  It  was  held  that  the  objection 
Bailey,  43  Md.  13.  was    waived.    Belkin    v,    Rhodes,    76 

Leave  of  Court. — Where  a  separate  Mo.  643. 

judgment  against  the  defendants  in  de-  8.  Gerrish  v.  Cummings,    4    Cush. 

fault  is  permissible  by  statute,  leave  of  (Mass.)  391 ;  Com.  v.  McCleary,  92  Pa. 

court  should  first  be  obtained.  Bacon  St.  191;  0*Neal  v,  O'Neal,  4  W.  &  S. 

V.  Comstock,  II  How.  Pr.  (N.  Y.  Su-  (Pa.)  130;  Warner  v.  Ford,  17  How. 

preme  Ct.)  197.  Pr.  (N.  Y.  Supreme  Ct.)  54;  Parker  v, 

1.  Champlin  i^.Tilley,  3  Day  (Conn.)  Jackson,  16  Barb.  (N.  Y.)  33 ;  Harring- 

307;  Gerrish  v,  Cummings,  4   Cush.  ton  v.  Higham,  15  Barb.  (N.  Y.)  534. 

(Mass.)  391 ;  Henry  v.  Halsey,  5  Smed.  Ii  Aaaiimpait  against  A  and  B,  where 

&  M.  (Miss.)  573.  the  former  pleaded  in   bar  of  the  ac- 

S.  Loney  v.  Bailey,  43  Md.  13.  tion  and  the  latter,  on  whom  process 

Entry   against  One  Erroneoua. — The  had  been  served,  failed  to  appear,  it  was 

clerk  is  not  authorized  to  enter  a  judg-  held  that  a  verdict  and  judgment  could 

ment  by  default  against  one  of  several  not  be  taken  against  A  alone.  Davis  v, 

defaulted    joint  defendants,    Long    v.  Graniss,  5  Blackf.(Ind.)  79;  Harrington 

Serrano,  55  Cal.  20;  or  against  one  of  v.  Wttherow,  2  Blackf.  (Ind.)  37. 

several  defendants  sued  jointly.  Stearns  Betting  Aside  IrregQlar  Jndgment. — 

V.  Aguirre,   7  Cal.  449;  Chipman  v.  Where  a  final  judgment  by  default  is 

Bowman,  14  Cal.  157.  entered  prior  to  the  final  disposition  of 

In   CtaUfiirnla,  under  the  statute  in  the  cause,  the  error  may  be  corrected  by 

force  in  1861,  the  clerk  can,  on  appli-  setting  aside  the  judgment  before  the 

cation  of  the  plaintiff,  enter  judgment  cause  is  finally  ended.  }ansen  v.  Grim- 

Dpon  default  against  the  parties  served  shaw,  26  111.  App.  288. 

without  regard   to  the  other    parties  4.  Harrington  v.  Higham,  15  Barb, 

named  in  the  complaint  in  an  action  (N.  Y.)  524. 

against  defendants  severally  liable,  a  5.  Dunn  v.  Hall,  8  Blackf.  (Ind.)  32 ; 

portion  only  being  served  with  proc-  Allls  v.  Gumberts,  i  Ind.  104;  I^nch 

ess.    Kelly  v.  Van  Austin,  17  Cal.  564.  v.    Sinking    Fund     Com'rs,    4    How. 

Panona  Not  FaxtfM. — A  judgment  by  (Miss.)  377;  Moore  v.  Ayres,  5  Smed. 

default  cannot  properly  be  rendered  s  M.  (Miss.)  317. 

against  persons  who  are  sought  to  be  A  Verdict  mnat  be  Ckmflned  to  such 

impleaded  by  the  answer,  but  who  file  defendants  as    answer    and    raise    an 

no  pleading  and  as  to  whom  the  answer  issue.     It  cannot  conclude  defaulting 
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bars  further  proceedings  in  the  same  suit  against  the  remaining 
codefendants.* 

(d)  By  DefMilt  agaimt  Pvrt  bttoe  Yinal  Diipodtion  as  to  OUmti. — A  final 
judgment  by  default  cannot,  therefore,  be  entered  against  defaulting 
defendants  while  the  cause  is  undisposed  of  as  to  the  codefendants 
answering.*    But  a  simple  default  and  an  interlocutory  judgment 

defendants.    Golden  Gate   Mill,  etc.,  ment  of  damages  against  the  other, 

Co.  V,  Joshua  Hendy  Mach.  Works,  82  the   liquidation,  being  the  act  of  the 

Cal.  i&(.  officer,  is  amendable  by  striking  it  out 

1.  Com.  V.  McCleary,  92  Pa.  St  191 ;  in  the  court  below  or  by  treating  it  as 

Finch  V.  Lamberton,  62  Pa.  St.  370;  amended   in  this  court."      Com.  v. 

Tuttle  V.  Cooper,  10  Pick.  (Mass.)  281.  McCleary,  92  Pa.  St.  191. 

Ckmtlniiance  aa  to  Part. — A  final  judg-  2.  Dearing  v.  Smith,  4  Ala.  432 ;  Jan- 
men  t  by  default  as  to  a  portion  ofde-  sen  v.  Grimshaw,  a6  ill.  App.  287; 
fendants,  and  a  continuance  as  to  the  Waugh  v.  Suter,  3  III.  App.  271;  Camp- 
others,  is  erroneous  and  will  be  reversed  bell  V.  McHarg,  9  Iowa  355;  Green- 
on  appeal.  Prewett  v.  Caruthers,  7  ough  v,  Shelden,  9  Iowa  503 ;  Smith  v. 
How.  (Miss.)  304.  Weston,  81  Hun  (N.  Y.)  87;  Warner 

Constroadaalnterloontory. — But  where  v.  Ford,  17  How  Pr.  (N.  Y.  Supreme 

it  is  not  shown  that  the  first  judgment  Ct.)   54;  Catlin  v,  Billings,   13  How. 

by  default  was  intended  to  be  final,  the  Pr.  (N.  Y.  Supreme  Ct.)  511;  Bacon  v. 

tendency  of   modem    decisions    is  to  Comstock,  11    How.   Pr.   (N.   Y.  Su- 

hold  it  to  be  interlocutory.    Com.  v.  preme  Ct.)   197;  Sluyter  v.  Smith,  2 

McCleary,  92  Pa.  St.  191;   O'Neal   v,  Bosw.  (N.  Y.)673;  Boles  v.  Linthicum, 

O'Neal,  4  W.  &  S.  (Pa.)  130;  Finch  48  Tex.  220. 

V.  Lamberton,  62  Pa.  St.  370.  **It  is  only  when  the  liability  of  the 

**Thus  O'Neal  v.  O'Neal,  4  W.  &  defendants  is  several,  and  the  contract, 
S.  (Pa.)  130,  was  a  suit  against  two  de-  though  in  form  joint,  is  shown  to  bind 
fendants  on  a  penal  bond.  Judgment  only  one — or  less  than  all— of  the  par- 
was  rendered  against  one  of  them  by  ties  sought  to  be  charged,  that  judgment 
default  *  for  want  of  an  appearance  may  be  taken  against  those  of  the  de- 
and  plea  for  $910,  being  the  amount  of  fendants  who  are  in  default,  and  the 
the  penalty  of  the  bond.'  It  was  there-  action  be  severed  and  proceed  against 
fore  said  in  that  case  that  the  judg-  those  who  have  answered."  Smith  v. 
ment  was  not  in  an  interlocutory  form,  Weston,  81  Hun  (N.  Y.)  87.  Compart 
but  for  a  definite  sum.  It  was  neverthe-  Pruyn  v.  Black,  2i  N.  Y.  300. 
less  held  that  judgment  for  want  of  a  Withdrawal  of  Pleas. — So  where  two 
plea  is  essentially  interlocutory;  and  as  of  three  defendant^  in  an  action  ex 
the  court  below  might  have  ordered  contractu  withdraw  their  pleas  and 
the  sum  stricken  out,  this  court  would  their  default  is  entered,  a  final  judg- 
treat  it  as  a  nullity  and  hold  the  judg-  ment  cannot  be  entered  against  them 
ment  to  be  interlocutory.  Finch  v.  until  the  cause  is  disposed  of  as  to  the 
Lamberton,  62  Pa.  St.  370,  was  an  third  defendant.  Jansen  v,  Grimshaw, 
action  of  assumpsit  against  two  de-  125  111.  468. 

fendants.  Judgment  was  rendered  In.  an  Action  on  a  Promissory  Note, 
against  one  for  want  of  an  affidavit  of  where  one  defendant  answers  setting 
defense,  *  amount  to  be  liquidated  by  up  a  defense  to  the  action  and  the  other 
the  prothonotary.'  Same  day  the  permits  a  default,  judgment  cannot  be 
prothonotary  did  liquidate  the  dam-  rendered  against  the  Tatter  before  the 
ages.  The  other  defendant  took  de-  answer  of  the  former  is  disposed  of. 
fense,  and  an  award  of  arbitrators  was  Campbell  v.  McHarg,  9  Iowa  35^. 
made  against  him.  The  court  refused  Error  Not  Cured  1)7  Dismissal. — The 
to  set  aside  the  award,  and  judg-  error  of  taking  judgment  final  by  de- 
ment was  entered  thereon.  On  writ  fault  against  a  defendant  while  the  case 
of  error  to  this  court  the  judgment  is  not  disposed  of  as  to  the  other 
was  affirmed.  It  was  then  held,  where  answering  defendants,  is  not  cured  br 
judgment  is  rendered  by  default  and  the  subsequent  dismissal  as  to  sucn 
the  prothonotary  liquidates  the  sum  other  defendants.  Boles  v.  Linthicum. 
without  waiting  for  a  trial  and  assess-  48  Tex.  220. 
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thereon  should  first  be  entered  against  the  former,^  and  before 
the  cause  is  brought  to  trial  ;*  or  if  judgment  is  sought  against 
only  a  portion  of  the  defendants  a  discontinuance  should  be 
entered  of  record  as  to  the  rest.' 

(•)  WHt  of  Inqoby. — A  writ  of  inquiry  should  be  awarded  on  the 
interlocutory  judgment  to  the  same  jury  which  tries  the  issues,  and 
joint  judgment  against  all  should  be  rendered  on  the  verdict  and 

Bofcot  Curod  Xsf  statute  of  Jeofkils —  be  interlocutorj  in  form.   Where  taken 

Alabama. — ^Where  judgment  nil  dicit  for  a  specified  8um  the  amount  will  be 

was re-^deredagainsi one  defendant,  and  stricken  out  on    motion.  Watoontown 

after  verdict  against  another  a  judgment  Bank  v,  Messinger,  6  Pa.  Co.  Ct.  Rep. 

in  continuation  of  the  entry  was  ren-  609. 

dered  against  the  latter,  it  was  consid-  Interlocutory  Judgment  Merely  FonnaL 

ered  in  >4/((i3aiiia  as  a  mere  clerical  mis-  — The  failure  to  take  an  interlocutory 

prision  amendable  under  an  act  pro vid-  judgment  by  default  against  a  code- 

ing  that  *^  no  cause  shall  be  reversed  fendant  not  answering  does  not  invali- 

***  for  any  miscalculation  of  interest  date  a  final  judgment  which  is  taken 

or  other  clerical  misprision  in  entering  against   him   by   default    and    against 

judgment."    Dearing  v.  Smith,  4  Ala.  others  on  the  issues.  Lumpkin  v.  SilH- 

433.  man,  79X02.  165;  Rappleye  v.  Hill,  4 

Tfelliireto  Bioopi.— In  Mississippi  a  How.  (Miss.)  295. 

jadgment  by  nil  dicit  against  one  de-  So  where  one  of  several  defendants 

feadant,  without    any    disposition  of  fails  to  answer  after    verdict  agrainst 

the  case  as  to  the  rest,  cannot  be  dis-  those  who  have  answered,  the  judg- 

turbed  on   appeal  under  section  1433*  ment  may  be  entered  up  jointly  against 

code  of  1880,  which  says :  "Nor  shall  all  without  the    necessity  of  having 

any  such  judgment  be  reversed  because  previously  taken  an  interlocutory  jud{2;- 

of  any  error  or  omission  in  the  case  In  ment  by  default  against  the  party  fail- 

the  court   below,    unless  the   record  ing  to  answer.     Peters  v.  Crittenden, 

■hows  that  the  errors  complained  of  8  Tex.  131. 

were  made  a  ground  of  special  ezcep-  2.  i  Tidd's  Pr.  512;   Catlin  f.  Lat- 

tion  in  such  court."  Duncan  v.  Scott  son,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

County,  64  Miss.  38.  251 ;  Catlin  v.  Billings,  13  How.   Pr. 

laOhaiiceqr,  where  there  are  several  (N.  Y.  Supreme  Ct.)  5x1. 

defendants  jointly  charged,  and  an  inter-  Notice  of  Trial. — But  the   notice  of 

iocntory  decree  pro  confesso  is  entered  trial  may  be  given  before  the  entry  of 

■gainst  one  of  them  and  the  others  such  default.     Catlin  v.  Billings,  13 

iniwer,  no  final  decree  on  the  merits  How.    Pr.     (N.    Y.     Supreme    Ct.) 

can  be  rendered   against    the  former  51  z. 

until  the  case  is  dl^osed  of  with  re-  8.  Stewart    v,  Glenn,  5    Wis.    14 ; 

gard  to  the  other  defendants.  Frow  v,  Muset^.  Farmers'  Bank,  syGratt.  (Va.) 

DeLa  Vega,  15  WalL(U.  S.)  552.   See  252;  Moody  v.  Lyles,  44  Miss.   121; 

also  Curtis  v.  Smith,  43  Iowa  665.  Barker  v.  Justice,  41  Miss.  240. 

1.  Streeter  v»  Marshall  Silver  Min.  tn.   Aotiona  ex  Contraetn. — A    judg- 

Co.,  4  Colo.  535;  Moody  v,  Lyles,  44  ment  by  default  cannot  be  taken  against 

Miss.  121 ;  Barker  v.  Justice,  41  Miss,  one  of  several  defendants  ex  contractu 

240;  Melcher  v.  Scruggs,  72  Mo.  407;  where  a  nolle  prosequi  is  entered  as  to 

Peters  v.  Crittenden,  8  Tex.  131.  a  defendant  pleading  the  general  issue. 

tals  Oonfliitd to  Final  Jndgmsnt.— The  Tolman  v.  Spaulding,  4  III.  13,  hold- 

nile  that  there  can  be  but  one  judg-  ing  that  the  entry  of  a  nolle  prosequi 

ment  against  joint  promissors  within  the  discharges  all. 

same  jurisdictioa  refers  to  final  judg-  And  after  a  default  suffered  by  one 
menu,  and  not  to  a  default  for  not  joint  defendant  ex  contractu^  a  plain- 
pleading  entered  against  one.  Netso  tiff  cannot  discontinue  as  to  the  other, 
^-  Foss,  21  Fla.  143.  amend  the  declaration  so  as  to  declare 

iBtMNvtoiy  In  Fttm.  —  Where,  on  a  several  liability,  and  enter  judgment 
ienrice  of  process  on  all,  some  appear  by  default,  without  notice  to  the  de- 
sod  some  do  not,  a  judgment  by  default  faulting  defendant.  Brown  v,  Tuttl^ 
agSiBst  those  wbodo not  appear  should  27  111.  App.  389. 
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assessment  of  damaffes,^  and  In  such  case  the  defaulting  defend- 
ants  are  equally  liable  for  the  costs  of  the  defense.* 

(f)  AgtlBft  Allor  VoM — aa.  In  Contract. — ^As  the  defense  in  an 
action  ex  contractu  interposed  by  one  defendant  inures  to  the 
benefit  of  all  joint  defendants,  although  a  part  be  in  default,'  the 
rendition  of  a  final  judgment  by  default  against  a  portion  of 
the  defendants  on  a  joint  obligation,  coupled  with  a  judgment  in 
favor  of  the  defendants  who  answer,  is  reversible  on  appeal.^ 

Ob  Dtonmar. — But  a  judgment  by  default  may  be  taken  against 
one  codefendant  after  a  demurrer  has  been  sustained  as  to  the 
rest.* 

bb.  In  Tort. — In  actions  of  tort  against  several  defendants  a 
judgment  by  default  may  be  taken  against  a  portion  of  the 

1.  Illinois. — Prink  v,  Jones,  5  HI.  the  clerk  to  assess  damages  upon  a 

170;  Wight  V.  Meredith,  5  111.  360;  judgment  by  default  as  to  one  joint 

Wight  V,  Hoffman,  ^111.  362 ;  Kimmel  promissor  and  an  issue  of  fact  joined  as 

V,  Shultz,  z  111.  169 ;  Russell  v.  Hogan,  to  another.    The  issues  of  fact  as  to  the 

2  111.  553;  Hozej  V.  Macoupin  Countj,  '  defendant  who  pleads  and  the  assess- 

j  111.  36;  Teal  V,  Russell,  3  III.  319;  ment  of  damages  as  to  the  defendant 

McConnel  v,  Swailes,  3  111.  571 ;  Tol-  who  defaults  should  be  submitted  to 

man  9.  Spaulding,  4  111.  13;  Wills  v.  the   jury.      Netao   v.  Foss,    21    Fla. 

Reynolds,  4  111.  191.  143. 

Michigan.-^tOTty  v.  Bird,  8  Mich.  2.  Catlin  v.  Billings,  13  How.   Pr. 

316.  (N.  Y.  Supreme  Ct.)  511;  Warner  v. 

New  Hampshire, — Chase  v.  Lover-  Ford,  17  How.  Pr.  (N.  Y.  Supreme 

ing,  27  N.  H.  295.  Ct.)  54. 

New  Tork.'^V^xi  Schaick  v.  Trotter,  8.  Mttllendore  v.  SilTers,  34  Ind.  100 ; 
6  Cow.  (N.  Y.)6oo;  Catlin  v.  Billings,  Sutherlin  v.  Mullis,  17  Ind.  19;  King 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  511;  v.  State,  15  Ind.  64;  Kincaid  v.  Pur- 
Orleans  County  Nat.  Bank  f  •  Spencer,  cell,  i  Ind.  324;  Morrison  v,  Stoner,  7 
19  Hun  (N.  V.)  569;  Griswold  v,  Iowa  493;  Hall  v,  Rochester,  3  Cow. 
Stoughton,  I  Cai.  (N.  Y.)  6;  La  Forge  (N.  Y.)  374 ;  Van  Schaick  v.  Trotter,  6 
V.  Chilson,  3  Sandf.  (N.  Y.)  75J.  Cow.  (N.  Y.)  599;  Blodgett  r.  Morris, 

TVirffffjjfftf.— Hutchins    v,    Sims,    7  14  N.  Y.  482. 

Humph.  (Tenn.)  236.  4.  Kingsland   v.   Koeppe,    137    111. 

Ubder  the  EngUsh  Fraetioe,  where  one  348,  citing  Thayer  v.  Finley,  36  111. 

defendant  is  defaulted  and  the  other  262;    Davidson   v.  Bond,   12  111.  84; 

pleads  to  issue,  a  special  venire  issues,  Claflin  v.  Dunne,  129  III.  248;  Adder- 

as  well  to  try  the  issue  as  to  inquire  ton  v.  Collier,  32  Mo.  507. 

of  the  damages,   and  the   jury  which  Statutory  Regulation. — Where  an  in- 

tries  the    issue  assesses  the  damages  terlocutory  judgment  by  default  may 

against  all   the  defendants.   Hey  don's  be  taken  against  a  nonappearing   or 

Case,    II  Coke  5;   Dicker  t;.  Adams,  nonpleading  joint  defendant »  and  the 

2  B.  &  P.  163  ;  Chase  v.  Lowering,  27  suit  be  proceeded  with  as  to  the  rest, 

N.  H.  295.  he  will,  nevertheless,  be  entitled  to  a 

If  the  One  Who  Defends  OMalns  a  Ver-  full  discharge  from  all  liability,  not- 
diet,  damages  are  assessed  on  the  de-  withstanding  the  interlocutory  judg- 
fault  as  if  there  had  been  originally  ment,  where  the  plea  of  the  other  joint 
but  a  single  defendant.  Chase  v.  Lov-  defendants  is  sustained.  Bruton  t7. 
ering,  27  N.  H.  295 ;  Bowman  v.  Noyes,  Gregory,  8  Ark.  177. 
12  N.  H.  307.  Reversal  of  Joint  Judgment. — ^A  joint 

In  Florida  the  Act  of  1873,  c-  '93^9  h  judgment  reversed  as  to  one  joint  co- 

7,  authorizes  the  clerk  to  assess  the  defendant  must  be  reversed  as  to  alL 

damages  on  default  entered  where  the  Taylor  v,  Pridgen,  3  Tex.  App.  Civ. 

action  is  on  written  promises,    lit^i^o  Cas.,  §  91;  Midkiff  v»  Lusher,  37  W. 

V,  Foss,  21  Fla.  143.  Va.  439. 

But  such  astatate  does  not  auth^  j^       ^*  ^7^°  ^'  P^B^t  ^i  Mo.  Z04. 
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defendants  although  the  rest  make  sufficient  plea.^ 

cc.  In  Actions  Based  on  a  Several  or  Joint  and  Sbvbral  Liabiutt 
—When  Uabllity  Several. — Where  the  liability  of  a  portion  of  the 
co-defendants  who  are  in  default  is  several  the  plaintiff  may, 
under  code  procedure,  take  a  separate  judgment  by  default 
against  them  and  have  a  severance  of  the  action  to  proceed 
against  the  defendant  who  makes  answer,'  although  the  de^ 
fendant  who  sets  up  a  separate  defense  establishes  the  same: ' 

1.  Legrand  v.  Page,  7  T.  B.  Mon.  v,  Weston,  81  Hun  (N.  Y.)  89,  where- 

(K7.)  401.  in  it  was  said:  **  It  is  onljr  when  the 

ConsfcrnctUm  of  Judgment — ^^  Defend-  liability  of  the  defendants  is  several, 

fl»/j. " — A  judgment  by  default   ren-  and    the    contract,   though    in    form 

dered  against  **  the  defendants  "  will  joint,  is  shown  to  bind  only  one — or 

be  construed  to  be  a  judgment  against  less  than  all — of  the  parties  sought  to 

the  defendants  named  in  the  caption  be    charged,  that  judgment    may  b6 

of  the  judgment  only.     It  does   not  taken  against  those  of  the  defendants 

therefore  affect    a  defendant    in  the  who  are  in  default,  and  the  action  be 

action   not  thus  named  or   otherwise  severed  and  proceed  against  those  who 

designated  in  the  judgment ;  the  plain-  have  answered." 

tiffin  his  affidavit  of  default  and  ap-  BismlBsalaBtoOne. — So  where  one  only 

plication  for  judgment  having  alleged  of  several  defendants  answers  and  the 

that  the  action  had  been  dismissed  as  remainder  make  default,  the  plaintiff 

to  that  defendant.     Banning  v.  Sabin,  may  dismiss  the  action  as  to  the  de« 

41  Minn.  477.  fendant  answering  and  enter  judgment 

^^ Defendant.^* — But  in  a  suit  against  by  default  as  to  the  rest.     Dimick  v. 

two  defendants  a  judgment  by  default  Deringer,  33  Cal.  488. 

against  **the  defendant"  is  irregular.  Action  against  Cknnooratlon  and  Share- 

Caldwell  v.  Stephens,  57  Mo.  589.  bolders,  for  Beoelyar,  etc. — In  an  action 

8.  Citizens*  Nat.  Bank  v,  Weston,  brought  under  Gen.  Stat.  Minn.  1878, 

81  Hun  (N.  Y.)  84;  Smith  v.  Weston,  c.  76,  by  a  creditor,  in  behalf  of  him- 

81    Hun    (N.    Y.)   87 ;   Brumskill  v.  self  and  all  other  creditors  who  may 

James,  11  N.  Y.  294;  Pruyn  v.  Black,  become  parties  thereto,  against  an  in- 

2x  N.  Y.  300;  Stannard  v.   Mattice,  solvent  corporation  and  a  stockholder 

7  How.  Pr.  (N.  Y.  Supreme  Ct.)  4;  individually,  a  judgment  upon  default* 

Evans  v.  Cook,  11  Nev.  69;  Kelly  v.  if  within  the  allegations  and  prayer  of 

Van  Austin,  17  Cal.  564.  the  complaint,   may  be  rendered    in 

Entry  Iqr  Glsrk. — The  clerk  may,  on  favor  of  the  receiver  against  the  stock- 

the  plaintiff's  application  in  such  a  holder  for  a  debt  due  from  him  to  the 

case,   enter    a   judgment   by   default  corporation  for  an  unpaid  stock  sub- 

against  the  parties  defendant  actually  scription,  at  least  to  the  amount  neces* 

served,  without  regard  to  the  remain-  sary  to  satisfy  the  demands  of  all  cred* 

ing  parties  named  in  the  complaint,  itors  who  have  appeared  and  proved 

Kelly  V.  Van  Austin,  17  Cal.  564.  the    claims    against    the  corporation. 

Indorsem  of  Note.  —  Where  the  in-  Spooner  v.  Bay  St.  Louis  Syndicate, 

dorsers  of  a  note  are  in  default  in  an  47  Minn.  464. 

action  brought  upon  the  same  against  8.  Bowman  v,  Noyes,  I3  N.  H.  31  x. 
the  makers  and  indorsers  thereof,  the  Action  on  Fromlsaory  Note— Record  en 
liability  of  the  indorsers  being  several  Appeal. — In  discussing  this  subject  it 
as  distinguished  from  that  of  the  mak-  was  said,  in  Bowman  v,  Noyes,  12  N. 
ers,  the  plaintiff  in  such  action  is  en-  H.  312,  as  to  the  effect  of  pleading  gen- 
titled  to  a  judgment  against  the  in-  eral  issue  on  appeal :  **  In  such  cases, 
doners  and  severance  of  the  action  to  where  several  matters  are  tried  un- 
cmitle  him  to  proceed  against  certain  der  the  general  issue,  some  of  which 
of  the  makers,  the  answering  defend-  go  to  the  personal  discharge  of  the 
ants.  Citizens'  Nat.  Bank  v,  Weston,  defendant  who  pleads  and  some  to 
81  Hun  (N.  Y.)  84.  the  entire  cause  of  action,  as  the  jury 

Where  Idabllitsr  Jotnt. — Bnt    where  may  give  a  general  verdict,  and  cannot 

the  liability  of   the    codefendants  is  be  required  to  find  specially,  the  record 

|oint  the  nue  does  not  obtain.     Smith  cannot  show  and  perhaps   the  court 
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and  the  principle  obtains  in  real  actions.^ 

Wh«ra  liability  Jtfat  nd  SttiimL — Where  the  cause  of  action  is  both 
joint  and  several  a  judgment  by  default  may  be  rendered  against 
one  defendant  and  another  upon  verdict  against  the  rest.* 

IV.  Whxv  AiTTHOBizaD — 1.  JuriadiotTon  of  Perwm  as  Affeeting 
Validity — a.  In  General* — It  is  a  fundamental  and  invariable  rule 
in  legal  procedure  that  no  judgment  can  rightfully  be  rendered 
against  a  person  unless  he  has  been  notified  of  the  pendency  of 
the  action  and  afforded  by  the  notice  an  opportunity  to  be  heard.^ 

cannot  know  upon  what  point  the  jury  Backus  v.  Fire,  etc.»  Ins.  Co.,  a  Clev. 

found  their  verdict,  and  for  that  reason  L.  Rep.  (Ohio)  299. 

the  defendant  who  is  defaulted  cannot  Electioii    of  BcimedlM.  —  VHiere   an 

avail  himself  of  the  verdict  in  his  own  action  is  brought  jointlj  against  joint 

discharge.    The  present  case  is  of  that  and  several  obligors  it  acts  as  an  elec- 

character.    The  verdict  being  a  general  tion  bj  the  plaintiff  to  treat  the  obliga- 

verdict,  there  is  nothing  by  which  the  tion  as  a  joint  one,  and  the  entry  of  a 

court  can  ascertain  whether  the  jury  final  judgment  by  default  against  one 

found  that  Moses  Noyes  *did  not  prom-  of  the  defendants  is  a  discharge  of  the 

ise,*  because  there  had  been  a  contract  other.  Stearns  v.  Aguirre,  6  Cal.  176. 

for  delay  which  discharged  him,  or  be-  8.  Glidden  v.  Packard,  28  Cal.  649; 

cause  the  demands   which  went  into  McMinn  v.  Whelan,  27  Cal.  312;  Flint 

Bowman's  hands  had,  in  their  belief,  River  Steamboat  Co.  t*.  Foster,  5  Ga. 

been  collected  to  a  sufficient  amount  to  194;  Palmer  v.  McMaster,  8  Mont.  192 ; 

operate  as  an  entire  payment.  It  would  Cavanaugh    v.  Smith,    84    Ind.   383; 

seem,  therefore,  that,  notwithstanding  Beard  v.  Beard,  2x  Ind.  321 ;  Packard 

this  verdict,  judgment  might  and  ought  v,  Mendenhall,  42  Ind.  5^;  Horner  r. 

to  be  rendered  against  J.  M.  Noyes  on  Doe,  i  Ind.  130;  Mitchell  v.  Gnij,  18 

his  default,  because  there  is  nothing  on  Ind.    123;  Fairfax  Forrest  Min.,  etc., 

the  record  or  within  the  knowledge  of  Co.  v.  Chambers,  75  Md.  605;  State 

the  court  by  which  he  can  entitle  him*  v.  Richmond,  26  N.  H.  241  ;  Beech  v. 

self,  against  his  own  default,    to  the  Abbott,  6  Vt.  586. 

benefitof  the  defense  made  by  another  ^'Oonflrmattoii   Strong.''— So   it    was 

defendant."  said  somewhat  quaintly  by  Fortescue,  J., 

In  PeDsvylTMda,  where  a  number  of  in  Rex  v.  Cambridge  University,  i  Stra. 

defendants  are  sued,  a  judgment  entered  557 :  *'  The  objection  for  want  of  notice 

against  some  of  them  by  default  for  can  never  be  got  over.    The  laws  of 

want  of  a  sufficient  affidavit  of  defense,  God  and  man  both  give  the  part^  an 

and  refused  as  to  others  because  of  opportunity  to  make  his  defense  if  he 

such    affidavits,  does    not   operate    to  has  any.    I  remember  to  have  heard  it 

effect  a  severance  fatal  to  the  validity  observed  by  a  very  learned  man  upon 

of  the  judgment.    Campbell  v.  Floydf,  such  an  occasion  that  even  God  him- 

33  W.  N.  C.  (Pa.)  I.  self  did  not  pass  sentence  upon  Adam 

1.  Lecompte  v.  Wash,  9  Mo.  551,  before  he  was  called  on  to  make  his  de- 
holding  that  in  a  petition  for  the  assign-  fense:  Adam  (says  God),  where  art 
ment  of  dower  a  verdict  in  favor  of  one  thou  ?  Hast  thou  not  eaten  of  the  tree 
defendant  upon  his  separate  plea  will  whereof  I  commanded  thee  that  thou 
not  avail  another  defendant  against  shouldest  not  eat  ?  and  the  same  ques- 
whom  a  judgment  by  default  has  been  tion  was  put  to  Eve  also." 
rendered.  Dedaiona  by  Doftalt. — The   require- 

S.  Peyton  v,  Scott,  9  How.  (Miss.)  ments  of  the  rule  must  be  complied 

870.  with  to  authorize  a  decision  by  default 

Action  OB  a  Bond  agaJnit  Pxtnotpalg. —  either  in  law  or  equity. 

It  is  not  reversible  error  to  render  a  Arkansiu.-^yLwrphy  v,  Williams,  i 

judgment  by  default  in  an  action  on  ^  ^^'  37^ 

bond  against  all  defendants  as  princi'  California.  — Glidden  v,   Packard, 

pals,  although  more  correct  pr^^^cc  28  Cal.  649;   Lyons  v.  Cunningham, 

requires  a  rendition  of  the  jud|>,v*l^t  ^  Cal.  42 ;  Howard  v,  Gallowar,  60 

against    the   principal    and   uyS?^  a,  Cal.  xo;  Maynard  v.  MacCrellisb,  57 
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AvpliMiion  of  tlM  Bnie. — The  rule  applies  to  every  class  of  actions  ^ 
and  to  every  form  of  judicial  tribunal.* 

Jndgmnt  Void,  Vot  Xarely  Irroneoiui. — Where  no  notice  either  actual 
or  constructive  is  given  the  defendant,  the  decision  rendered 
against  him  by  default  is  absolutely  void,^  whether  it  be  assailed 

Cal.  355 ;  Reinhart  v.  Lugo,  86  Cal.  tn.  Orimizial  Casos  judgments  of  con- 

399;   Forbes    v,  Hjde,    31    Cal.  348;  viction  rendered  against  prisoners  who 

McMinn  v.  Whelan,  27  Cal.  312 ;  Mc-  have  had  no  opportunity  to  be  heard 

Minn  v.  O'Connor,  37  Cal.  246;  Joyce  are  void.    Bramlett  v.  McVey,  91  Ky. 

V.  Joyce,  5  Cal.  449.  151. 

Colorado. — Great  West  Min.  Co.  v.  Jn(Sgment   by    Justice  of  Peace. — In 

Woodmas    of    Alston    Min.   Co.,    12  Vermont  the  want  of  actual  notice  to 

Colo.  46.  a  defendant  of  the  pendency  of  a  suit 

Gtorgia. — ^Thomas  v.  Morrisett,  76  before  a  justice  of  the  peace  will  not 

Ga.  402.  render  the  judgment  void ,  as  in  that  case 

Illinois. — Ditch    v.    People,   31   111.  his  rights  are  otherwise  protected  by 

App.  368;  Swearengen  v,  Gulick,  67  statutory    enactments.     Ellsworth    v. 

111.  208;  Frazier  v.  Resor,  23  111.  88.  Learned,  21  Vt.  535. 

Kentucky. — Delano  v.  Jopling,  i  Litt.  m  Condenmatlon  Proceedings   failure 

(Ky.)4i7.  to  serve  a  copy  of  the  petition  on  a 

Wisconsin. — Dufurv.  Ashland  Coun-  landowner   (a  copy   of   the  summons 

ty,  88  Wis.  574 ;  Downer  v.  McVickar,  and  notice  of  the  commissioner's  re- 

15  Wis.  168.  port  having    been    served)   does  not 

So  in  Fisher  v.  Lane,  3  Wils.  297,  it  render  a  judgment  by  default  void  and 

was  said   by  Lord  Ch.   J.  De  Grey,  subject  to  collateral  attack.    Thomp- 

when  speaking  of   the  supposed  de-  son  v.  Chicago,  etc.,  R.  Co.,  no  Mo. 

fault  of  a  defendant,  that  **  she  made  147. 

no  default,  for  it  appears  she  never  was  8.  Arkansas. — Clark  v.  Grayson,  2 

summoned   or  had   notice,  which    is  Ark.  149. 

contrary  to  the  principles  of  justice."  California. — McMinn    v.    Whelan, 

Amercement. — So    a   judgment    nisi  27  Cal.  300;   Fraser  v.  Freelon,    53 

imposing  a  fine  upon  a  sheriff  for  a  Cal.  644. 

failure  to  return  a  bench  warrant  is  Colorado. — Arthur  v.  Israel,  15  Colo, 

void  if    entered  without  notice  first  147. 

given   to  him.     Jenkins  v.  State,  33  Connecticut, — Wood   v.  Watkinson, 

Miss.  382.  17  Conn.  504 ;  Dennison  v.  Hyde,  6 

Waiver. — But  of  course  want  of  juris-  Conn.  508 ;  Aldrich  v,  Kinney,  4  Conn, 

diction  of  the  person  may  be  waived,  383. 

although  want  of  jurisdiction  of  the  Florida. — Flint   River  Steam  Boat 

subject-matter  cannot.  Gray  v.  Hawes,  Co.   v.   Roberts,   2   Fla.    102 ;   Ex  p. 

8Cal.  562.     See  infra,  IV. I. £",  Waiver  Nightingale,  12  Fla.  272. 

of  Process,  Georgia.---CentT2i\  Bank  v.  Gibson, 

1.  It  applies  whether  the  action  in  11  Ga.  453;  Towns  v.  Springer,  9  Ga. 
which  such   a  default  is  rendered  is  131;   Mobley  v.  Mobley,  9  Ga.   247; 
local  or  transitory.    Chesapeake,  etc.,  Parker  v.  Jennings,  26  Ga.  140. 
R.C0.V.  Heath,  87  Ky.  652.  Illinois. ^Ditch  v.   People,  31    111. 

2.  Willman  v.  Willman,  57  Ind.  500 ;  App.  368 ;   Lawrence  v.  Lawrence,  73 
Mitchell  V.Gray,  18  Ind.  123.  111.  577;   Thomas  v.  People,   107  111. 

A  Decree  in  Bqottj  cannot  be  sus-  517;  Long  v.  Thompson,  60  111.  274. 

tained  against  absent  defendants  unless  Indiana. — Packard  v.  Mendenhall, 

the  proceedings  to  give  the  court  juris-  42  Ind.  598;  Horner  t;.  Doe,   i   Ind. 

diction  were  regular.    See  article  Ds-  130;  Ashley  v.   Laird,   14  Ind.   222; 

CRBBS,  vol.  5,  p.  975.                      ,  Hawkins  v.  Hawkins,  28  Ind.  66;  Rice 

tommazy    PzooeedlngB    on   FortUted  v.  Loomis,  28  Ind.  399;  State  v.  Hud- 

BoBd.— Judgments  by  default  on  for-  son,  37  Ind.  198;   Beard  v.  Beard,  21 

feited  delivery  bonds  rendered  on  mo-  Ind.  321 ;  Brooks  v.  Allen,  62  Ind.  401 ; 

tkm  are    absolutely  void   unless   the  Cochnower    v.  Cochnower,    27    Ind. 

record  affirmatlTcly  shows  that  notice  253 ;  Abdil  v.  Abdil,  26  Ind.  287 ;  Kyle 

WHB  given.    Miller  v.  Barkeloo,  8  Ark.  v.  Kyle,  55  Ind.  387. 

3x8,  Iowa. — Farmers'  Ins.  Co.  v.  High- 
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on  direct  or  collateral  attack,  on  motion  or  appeal.^ 

6.  Foreign  Judgments.— A  judgment  by  default  rendered  in 
one  state  against  a  defendant  not  duly  served  will  not  be  sustained 

smith,    44    Iowa    330;     Jamison    v.  Lamar  v.  Hale,  79  Va.  1^7;  Wade  v. 

Weaver,    84    Iowa    611;    Gerrish    v.  Hancock,  76  Va.  620;   McGavock   v. 

Hunt,  66  Iowa  682 ;  Gerrish  v.  Seaton,  Clark  (Va.  1895),  22  S.  E,  Rep.  864. 

73  Iowa  15.  Washington, — Montgomery  v.  Man- 

Kansas, — Kansas  Pac.  R.  Co.  v.  ning,  i  Wash.  Ter.  434;  Osborne  v, 
Streeter,  8  Kan.  133;  Howell  v.  Camp-  Columbia  County  Farmers'  Alliance 
bell,  53  Kan.  742.  Corp.,  9  Wash.  ^. 
,  Kentucky, — Pottinger  v.  Majfield,  West  Virginia. — Fowler  v.  Lewis, 
14  B.  Mon.  (Ky.)  520;  Roberts  v.  36  W.  Va.  112;  Houston  v.  McClunej, 
Stowers,  7  Bush  (Ky.)  295 ;  Estill  v,  8  W.  Va.  135 ;  Capehart  v.  Cunning- 
Clay,  a  A.  K.  Marsh.  (Ky.)  500.  ham,  12  W.  Va.  750. 

Louisiana. — Flynn    v,    Rhodes,    12  Wisconsin. — Northrup  v,  Shephard, 

La.  Ann.  239;  Sloan  v,  Menard,  5  La.  26  Wis.  220. 

Ann.  2i8.  United    States, — Cooper     v.    "Rej' 

Massachusetts. — Murdock    v.  Phil-  nolds,  10  Wall.  (U.  S.)  318;  Webster  ©. 

lips  Academy,  12   Pick.   (Mass.)  244;  Reid,  11   How.  (U.S.)  437;  HoUings- 

Skipwith  zj.  Hill,  2  Mass.  35;  Gay  v.  worth  v.  Barbour,  4  Pet.  (U.  S.)  466; 

Richardson,  18  Pick.  (Mass.)  417.  Harris  v,  Hardeman,  14  How.  (U.  S.) 

Minnesota. — Sullivan  v.  La  Crosse,  335. 

etc.,  Steam  Pack.et  Co.,  10  Minn.  386.  All  ProceedixigB  Void. — And  all  pro- 

Mississip'pi. — Duncan   v,  Gerdine,  ceedings  on  such  a  judgment  by  default 

59  Miss.  550;   Prentiss  v,  Mellen,   i  will    be  quashed  on  proper  motion. 

Smed.  &  M.  (Miss.)  C2i;  Hemphill  v,  Harris  v,  Hardeman,  14  How.  (U.  S.) 

Hemphill,  34  Miss.  68.  334. 

Missouri, — Cloud  v.  Pierce  City,  86  On  mtonrentlon. — ^A  judgment  by  de- 
Mo.  357.  fault  for  an  intervener  rendered  against 

New  Hampshire. — Bruce  v.  Clout-  a  defendant  who  has  neither  filed  an 

man,  45  N.  H.  37;  Winship  V.Conner,  answer  to  plaintiff's  petition  nor  been 

42  N.  H.  346;  State  v,  Richmond,  26  served  with  process  is  unauthorized. 

N.  H.  241;    Judkins  v.  Union  Mut.  F.  Bryan  v.  Lund,  25  Tex.  98. 

Ins.    Co.,  37  N.   H.  480;    Morse    v.  Actual  Knowled^  Imnifficlant.  —  The 

Presby,  25  N.H.305;  Smith  v.  Knowl-  fact   that  the   defendant  had   actual 

ton,  II  N.  H.  191 ;  Rangely  v.  Webster,  knowledge  of  the  suit  will  not  validate 

II  N.  H.  305;  Whittier  v.  Wendell,  7  the  judgment.   Osborne  v.  Columbia 

N.  H.  257;  Gay  v.  Smith,  38  N.  H.  County    Farmers'    Alliance     Corp., 

174;  Thurber  v.  Blackboume,  i  N.  H.  9  Wash.  666. 

242 ;  Horn  v.  Thompson,  31  N.  H.  563.  When    Juiisdiction    Attaches.  —  The 

New  Tork. — Bigelow  v.  Stearns,  19  jurisdiction  of  the  court  does  not  at- 

Tohns.  (N.  Y.)  39;   Tenny  v.  Filer,  8  tach  until  the  defendant  is  in  court  or 

Wend.  (N.  Y.)  569;  Reynolds  t;.  Orvis,  until   the    legal    means    be   taken   to 

7  Cow.  (N.  Y.)  269;  Capron  v.  Austin,  bring  him  in.    Demoss  v.  Camp,  5 

7  Johns.  (N.  Y.)  96.  How.  (Miss.)  516. 

Oregon. — Furgeson     v.    Jones,     17  1.  Ledford  v.  Weber,  7  111.  App.  87 ; 

Oregon  213.  Johnson  v.  Baker,  38  111.  99. 

Tennessee, — Davis  v.  Reaves,  7  Lea  Legialatore    Cannot    Legaliie.  —  The 

(Tenn.)  585.  legislature  has  no  authority  to  validate 

Texas. — Ft.  Worth,  etc.,  R.  Co.  v.  such  a  judgment  by  statute,  as  it  would 

Lamphear,  iTex.App.  Civ.Ca8.,§3o8;  expose  the  property  of  the  defendant 

Hopkins    V.    State     (Tex.   Civ.   App.  to  be  taken  without  due  process  of  law. 

1894),  28  S.  W.  Rep.  225.  Baker    v.    O'Riordan,    65    Cal.    371; 

Vermont. — Stevens  v,  Fisher,  30  Vt.  Israel  V.  Arthur,  7  Colo.  5. 

200 ;  Gilman  v.  Thompson,  1 1  Vt.  643.  PUdntUTs   Bemedy. — Where    such    a 

Virginia. — Wilson  v.  Mount  Pleas-  judgment  is  void  merely  because  the 

ant  Bank,  6  Leigh  (Va.)  574;  Wynn  v.  return  of  service  properly  made  does 

Wyatt,  II  Leigh  (Va.)  612;  Gray  v,  not  show  the  fact,  the  plaintiff  may,  at 

Stuart,  33  Gratt.    (Va.)  351 ;    Under-  any  time  before  the  judgment  would 

wood  V,  McVeigh,  23  Gratt.  ( Va.)  409 ;  have  been  barred  by  limitations  if  valid, 
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by  the  courts  of  another  state.* 

c.  Service  of  Legal  Process  Required — (i)  In  General.-^ 
The  defendant  to  an  action  must  be  properly  served  with  a  legal 
summons  or  its  equivalent  to  authorize  the  entry  of  a  judgment 
by  default.* 

AlUr  QsMlua  of  Writ. — Where  the  original  writ  has  been  quashed, 
a  judgment  by  default  is  erroneous  unless  the  defendant  has  been 

served  with  other  process  or  has  voluntarily  appeared.' 

hare  the  judgment  vacated  on  motion  Debt  on  Jndgmffnt. — In  an  action  of 

and  a  valid  one  rendered,  provided  debt  on  judgment  rendered  in  a  sister 

notice  thereof  is  given  to  the  defend-  state,   commenced  by  attachment  of 

ant    Moore  v.  Hoskins,  66  Miss.  496.  goods,  etc.,  a  defendant  may  plead  in 

Kmt  Be  Party  to    Complaint. — The  bar  of  a  recovery  that  no  process  waa 

serrice  of  process  upon  a  person  not  ever  served  upon  him  in  the  suit  in 

a  party  to  the  original  complaint,  with-  which  the  judgment  was  rendered  and 

out  an  order  of  the  court  and  before  that  he  never  appeared  thereto  in  per- 

the  proper  amendment,  does  not  author-  son    or    by   attorney,     notwithstand- 

izea  judgment  by  default  against  him.  ing  that  in  the    record    it  is  averred 

Nutting  V.  Losance,  27  Ind.  37.  that  the  defendant    appeared   to  the 

Order  HaUng  New  Parties. — An  order  suit.      Starbuck  v.  Murray,  5  Wend, 

making  new  parties  to  the  action  does  (N.  Y.)  148.  And  the  defendant,  not- 

not  authorize  the  court    to   render  a  withstanding    the     record     shows    a 

judgment  by  default  against  them,  un-  return  of  the  sheriff  that  he  was  per- 

less  they  are  brought  into  the  suit  by  sdnally  served  with  process,  may  show 

notice  given  in  the  same  manner  as  in  the  contrary.    Knowles  v,  Logansport 

the  original  action.  Myers  v.  Berry,  3  Gas-Light,  etc., Co.,  19  Wall.  (U.  S.)  58. 

Okla. 612.  2.  Alabama. — Costfey  v.  Driver,  45 

Defiixilt    between      CodeflBndants.  —  Ala.  230. 

Where  one  of  several  joint  defendants  Arkansas. — Page  v.  Sutton,  29  Ark. 

appears  and  sets  up  a  new  cause  of  ac-  304. 

tion  against  his  codefendants  making  California. — Joyce  v.  Joyce,  5  Cal. 

default  to  the  original  action,  a  judg-  449. 

ment  by  default  taken  against  them  Illinois. — Courson  v.  Browning,  78 

without  notice  is  erroneous.  Joyce  v.  111.  210. 

Whitney,  57  Ind.  550.  Indiana. — Allen  v.  Cox,  ii  Ind.  383; 

And  in  an  equitable  action  a  decree  Jones  v.  Roland,  8  Blackf.  (Ind.)  272. 
by  default  cannot  be  taken  by  one  de-  Iowa, — Gross  v.  Nichols,  72  Iowa 
fendant  against  a  codefendant  upon  a  239;  Brunson  v.  Nichols,  72  Iowa  763. 
cross  petition  filed  after  the  day  to  an-  Minnesota. — Sullivan  v.  La  Crosse, 
swer  has  expired,  unless  notice  has  etc.,  Steam  Packet  Co.,  10  Minn.  386. 
been  given  to  such  codefendant,  Pat-  Mississippi. — Falconer  v.  Frazier, 
ten  V.  Lane,  45  Neb.  335 ;  Hapgood  v.  7  Smed.  &  M.  (Miss.)  235. 
Ellis,  II  Neb.  131;  Cockle  Separator  New  Tork.  —  Dole  v.  Young,  11 
Mfg.  Co.  V.  Clark,  23  Neb.  702;  Car-  Johns.  (N.  Y.)  90;  Coon  v.  Noble,  2 
low  V.  Aultman,  28  Neb.  672;  Arnold  How.  Pr.  (N.  Y.  Supreme  Ct.)  97. 
I. Badger  Lumber  Co.,  36  Neb.  841;  Texas.  —  Owsley  v.  Paris  Exch. 
Havemeyer  v.  Paul,  45  Neb.  373 ;  un-  Bank,  i  Tex.  Unrep.  Cas.  93 ;  Bur- 
less  the  defendant  voluntarily  submit  leson  v.  Henderson,  4  Tex.  52 ;  Crain 
himself  to  the  jurisdiction  of  the  court  v.  GriiBs,  14  Tex.  358;  Dikes  v.  Mon- 
and  so  waive  the  necessity  of  legal  roe,  15  Tex.  236;  Andrews  v.  Ennis, 
process.  Downer  v.  Mellen,  50  Barb.  16  Tex.  46;  Kirk  v.  Murphy,  16  Tex. 
(N.  Y.)2^2;  Arnold  v.  Badger  Lum-  655;  Norvell  v.  Garthwaite,  25  Tex. 
berCc,  36Neb.  841.  584;    Battle    v.   Eddy,  31   Tex.   368; 

1.  Aldrich  v.  Kinney,  4  Conn.  380;  Guim  v.  Nast,  44  Tex.  114;  Heath  v, 

Starbuck  v.  Murray,  5  Wend.  (N.  Y.)  Fraley,  50  Tex.  209. 

148;  Kerr  V.  Kerr,  41  N.  Y.  272;  Bor-  West    Virginia.  ^\2\\ej  Bank  v. 

den  V,  Fitch,  15  Johns.  (N.  Y.)   121 ;  Berkeley  Bank,  3  W.  Va.  386. 

Thompson  v.  Whitman,  18  Wall.  (U.  8.  Wilson  v.  Brandenburg,  16  Ark, 

S.)457-  646. 
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Sabiteatlal  OompUftiiM. — But  a  notice  which  substantially  complies 
with  all  the  requirements  of  the  statute  is  sufficient.^  Such  sub- 
stantial compliance  must,  however,  be  affirmatively  shown  by  the 
record.* 

Defendants  Vamad  bat  Vot  Strrtd. — The  judgment  can  be  taken  only 
against  those  served  with  process,  although  the  declaration  or 
complaint  names  others.^ 

(2)  Service  by  Fictitious  Name — ^In  Oonana. — A  judgment  by  de- 
fault taken  against  a  person  sued  by  a  fictitious  name  is  irregular, 
and  will  be  reversed  on  appeal,^  unless  the  declaration  or  com- 
plaint is  amended  by  the  insertion  of  his  true  name,  under  a  statute 
or  rule  of  court  allowing  such  amendment.*  Where,  however, 
the  service  is  made  upon  the  right  person  by  the  wrong  name,  the 
judgment  by  default  will  be  valid  if  the  defendant  knows  that  he 
is  the  person  intended  and  fails  to  contest  the  sufficiency  of  the  serv- 
ice by  a  proper  proceeding  in  the  court  where  the  action  is  brought ;® 

Seoond  Service  of  Bvxmno&B. — Where  a  88,  where  the  defendants  were  part- 
summons  has  been  once  served  it  has  ners. 

fulfilled    its    purpose,    and  a  second  4.  San  Francisco  v.  Burr  (Cal.  1894), 

service  thereof  is  a  nullity  and  cannot  36  Pac.  Rep.  771 ;  McKinlay  v.  Tuttle, 

sustain  a  judgment  bj  default.  Maj-  43  Cal.  571 ;  Campbell  v.  Adams,  50 

enbaum  v.  Murphy,  5  Nev.  383.  Cal.  205;  Baldwin  v,  Morgan,  50  Cal. 

So  where  served  upon  the  defendant  585 ;  Farris  v,  Merritt,  63  Cal.  118. 

out  of  the  district  and  then  reserved  5.  San  Francisco  v.  Burr  (Cal.  1894), 

on  him  within  the  district  to  shorten  36  Pac.  Rep.  771 ;  Upham  r.  Cohn,  14 

his  time  to  answer,  a  default  judg-  Civ.  Pro.    Rep.  (N.  Y.  Citj  Ct.)   27. 

ment  taken  thereon  is  irregular  and  Seearticle  Amendments,  vol.  i,  p.  665. 

will  be  reversed   on  appeal.    Majen-  Wben  Oltfectlon  Raised. — The  defend- 

baum  V,  Murphy,  5  Nev.  383.  ant  maj  raise  the  objection  after  judg- 

1.  Ljman  v,  6echtel,  55  Iowa  437.  ment  and  execution,  although  he  fails 
Amendment  of  Snmmons  — A   Justice  to  appear  in  the  action.    Farnham  v. 

of  the  Peace  cannot  amend  a  summons  Hildreth,  32  Barb.  (N.  Y.)  277. 
issued  out  of  his  court  by  correcting  DlfferentObrlBtian  Name.— A  summons 
the  name  of  the  defendant  therein  naming  a  person  of  a  different  Chris- 
after  service  of  the  summons ;  and  a  tian  name  was  held  in  New  Tork  not 
judgment  by  default  thereon  will  be  to  authorize  a  judgment  by  default,  and 
stayed  by  the  County  Court  without  a  levy  upon  the  goods  ol  a  person  so 
prejudice  to  plaintiff's  right  to  bring  served  under  such  judgment  was  a  tres- 
a  new  action  on  the  judgment.  Hof^  pass.  Fischer  v,  Hetherington,  xi 
man  v.  Fish,  18  Abb.  Pr.  (Genesee  Misc.  Rep.  (N.  Y.  Super.  Ct.)  575. 
County  Ct.)  76.  BvpiOementary  Proceedings. — Supple- 

2.  Belingall  v.  Gear,  4  111.  575 ;  Wil-  mentary  proceedings  cannot  be  main- 
son  V,  Greathouse,  2  111.  174;  Town-  tained  upon  a  justice's  judgment  re- 
send  V.  Griggs,  3  111.  365.  See  infra^  covered  by  default  upon  the  service  of 
XXI.  8.  a.  In  Respect  of  Service  of  a  summons  on  the  defendant  in  which 
Process.  his    Christian    name    is     incorrectly 

Betom  of    Berrioe.  — ''  The  return  stated  and  which  does  not  describe 

should  show  the  time  and  mode  of  the  such  name  as  fictitious,  notwithstand- 

service  andon  whomitwasmade.  It  is  ing  the  error  was  afterwards,  in   his 

this  service  which  gives  the  court  ju-  absence  and  without  his  knowledge, 

risdiction  over  the  person  of  the  de-  amended,  and  the  defendant  cannot  be 

fendant,  and  without  it  or  his  voluntary  punished    for  contempt  in  failine  to 

appearance  to  the  action  its  proceed-  obey   an  order  for  his  examination, 

ings  are  irregular   and    erroneous."  McGill  v,  Weill,  19  Civ.  Pro:  Rep. 

Belingall  v.  Gear,  4  111.  575.  (Erie  County  Ct.)  43. 

8.  Ingraham  v.  Gildermester,  2  Cal.  t.  People  v,  Byrnes,  30  Cal.  306; 
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but  in  the  absence  of  such  circumstances  it  is  void.^ 
JilfB0iLt  ia  BmI  Vum. — ^The  judgment  should  be  taken  against 

the  defendant  in  his  real  name.^ 
VikBtwA  Phmdi. — Where  unknown  parties  are  sued  by  fictitious 

names  the  record  should  show  the  requisite  facts  or  the  default 

will  not  be  sustained.^ 

(3)  Service  on  Corporation. — Where  a  judgment  by  default  is 
rendered  against  a  corporation  service  must  be  shown  to  have 
been  had  on  the  person  authorized  to  receive  it.* 

(4)  Due  Proof  of  Service. — Proper  service  alone  is  not  sufficient; 
there  must  be  at  the  time  the  default  was  entered  proper  proof 
that  a  legal  service  was  made.^ 

Gninard  v,  Hejsinger,   15    lU.    289;  a  judgment  bj  default  maj  be  taken 

Hammond   v.    People,     3a    111.    446;  without  proof  that  the  person  served 

Foshier  v.  Narver,  24  Oregon  441.  as  agent  was  in  fact  such,  if  the  peti- 

It  is  the  dutj  of  the  partj  so  sued  to  tion  of  the  plaintiff  points  out  the 
appear  and  plead  in  abatement ;  other-  agent  and  the  court  specifically  re- 
wise  he  is  bound  by  tacit  consent.  Ham-  quires  service  on  that  person.  Galves- 
mond  V,  People,  32  111.  446.  ton,  etc.,  R.  Co.  v.  Gage,  63  Tex.  568. 

1.  Crandall  v.  Beach,  7  How.  Pr.  (N.  In  Arkansas  a  judgment  by  default 

Y. Supreme Ct.) 271 ;  McGi  11  V.Weill,  against  a  foreign  corporation    in    a 

19 Civ.  Pro.  Rep.  (Erie  County  Ct.)  court  of  the  state  Is  not  authorized  by 

43;  Gardner  v.  Kraft,  52   How.  Pr.  a  sheriff's  return  upon  the  summons 

(N.  Y.  C.  PI.)  499;  Hoffman  v.  Fish,  reciting  that  it  was  served  upon  a  state 

18  Abb.  Pr.  (Genesee  County  Ct.)  76;  agent   of   defendant  without  stating 

Farnham  v.  Hildreth,32  Barb.  (N.  Y.)  that  such  agent  had  been  designated 

279;  Cole  V,  Hindson,  6  T.  R.  334;  by  defendant's  corporation  to  receive 

WiUu  V,  Lorck,  2  Taunt.  400.  service  of  process.    Southern  Bldg., 

S.  Curtis  V,   Herrick,  14  Cal.  117,  etc.,  Assoc,  v.  Hallum,  59  Ark.  583. 

holding  that    where    a    defendant    is  And  where  the  statute  provides  that 

sued  by  a  fictitious  name  and  the  re-  service  of  process  shall  be  on  a  certain 

tnm  of  the  sheriff  on  the  summons  kind  of  agent,  a  judgment  by  default  is 

shows  service    on    defendant   by  his  not  valid  unless  the  return  shows  that 

proper  name,  a  default  being  entered,  service  was    made  on  the  statutory 

judgment  by  default  may  be  rendered  kind.  Southern  Bldg.,  etc.,  Assoc,  v, 

against  the  defendant  in  his  true  name  Hallum,  59  Ark.  586. 

without  further  proof  that  the  persons  5.  Reinhart  v,  Lugo,  86  Cal.  400 ; 

are  identical.  Johnson  v.  Delbridge,  35  Mich.  436; 

S.  Ford  V,  Doyle,  37  Cal.  346.  Land  v,  Patteson,   Minor   (Ala.)   14; 

4.  Ozanna  Bldg.  Assoc,  v.  Affee,  99  Wilmington  v.  Kearns,  x  Houst.  (Del.) 

Ala.  571;   Manhattan  F.  Ins.  Co.  v.  362;   Acme  Lumber  Co.  v.  Vander- 

Fowler,  76  Ala.  372;  Union  Pac.  R.  ffrift  Shoe  Co.,  70  Miss.  91;  Moore  v. 

Co.  V.  PilUbury,  29  Kan.  652.  Hoskins,  66  Miss.  496 ;  Betts  v.  Baxter, 

fbe  Baoord  on  Appeal    must  show  58  Miss.  329;  Heirmann  v.  Stricklin, 

the   fact.     Ozanna    Bldg.  Assoc,  v.  00  Miss.  234;  Russell  v.  Grant,  122  Mo. 

A^c^f  99  Ala.  571.  161;  Laney  v.  Garbee,  loc  Mo.  355; 

On  A]leg«4  Asent. — Where  the  court  Goodlove  v.  Gray,  7  Tex.  483. 

is  informed  by  the   affidavit  of  the  SatweQiiant  Proof  Utaarallliig. — It  will 

person  served    that  a   judgment   by  not  avail  the  plaintiff  to  show  by  proper 

default  is  to  be  taken  against  a  cor-  proof,  on  a  motion  to  open  the  default 

poration  upon  service  upon  him  as  or  set  aside  the  judgment  thereon  for 

an  alleged  agent,  but  that  in  fact  he  is  lack  of  proper  service  of  the  summons, 

not  such  agent,  die  court  may  inquire  that  due  service  was  actually  made.    It 

into  the   met    before   proceeding  to  is  the  evidence  of  legal  service  which 

judgment.    Jones  v.  }enerson,  66  Tex.  authorizes  the  default  judgment,  and  it 

576.  must  be  made  at  the  time  of  its  entry 

Where  process  must  be  served  upon  or  not  at  all.    Reinhart  v.  Lugo,  86 

a  defined  agent  of  a  railroad  company,  Cal.  395. 
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d.  On  Service  by  Publication — (See  also  article  Publica- 
tion)— (i)  Strict  Construction  of  Statute  and  Strict  Compliance. 
— Statutes  providing  for  constructive  notice  by  publication  or 
substitution  are  in  derogation  of  the  common  law,  which  requires 
personal   service,^   and    they  will  accordingly  be  strictly  con- 

Sufficiency  of  B«tiini  of  8«r?loe. — The  ton,  etc.,  R.  Co.  t;.  White,  i  Tex.  App. 

return  must  show  the  time  when,  upon  Civ.  Cas.,  $  164;  Texas,  etc.,  R.  Co.  v. 

whom,  and  the  manner  in  which  serTice  Loohy,    i     Tex.   App.   Civ.    Cas.,   f 

was  made,  in  order  to  vest  jurisdiction  577. 

of  the  person  in  the  trial  court  to  render  BffBCt  of   Unanthoriied  Entry  of  Do- 

a    judgment  ly   default.     Botsford   v.  fknU. — ^The  entry  of  a  judgment  by  dc- 

C  Conner,  57  111.  73;  Ball  v,  Shattuck,  fault  which  is  void  because  the  return 

16  111.  299.  does  not  show  the  actual  service  made 

WheVe  a  sheriff's   return  does   not  does  not  operate  as  a  discontinuance 

show  full  compliance  with  the  statute  of  the  cause.  Moore  v.   Hoskins,  66 

regulating  service,  the  judgment  by  de-  Miss.  496. 

fault  is  unauthorized.    York  t;.  Craw-  &i    Iowa   a    statute    providing   that 

ford,  42  Miss.  508.  *'  where  no  appearance  is  made  default 

Verification. — A    return    must    be  shall  not  be  had  until  the  court  deter- 

sworn  to,  if  the  law  so  requires,  by  the  mines  from  an  inspection  of  the  rec- 

officer  serving  the  summons,  to  author-  ord  that  notice  has  been  given  as  re- 

ize  a  judgment  by  default.    Benedict  quired  by  the  code"  was  held  to  be 

V.  Hickok,  I  Pearson  (Pa.)  133.  directory  merely,  not  mandatory,  and 

False    Return. — Where    the    facts  where  the  court  is  satisfied  that  serv- 

justify    the     trial     court    in    finding  ice  is  actually  made  the  default  may 

that  the  officer  made  a  false   return  be  rendered  although   return  of  serv- 

upon  the  summons,  the  order  setting  ice  has  not  been  made.     Lawrence  v, 

aside  the  judgment  will   not  be   re-  Howell,  52  Iowa  62. 

viewed.    Gray  v.  Hays,  41  Minn.  12.  Admoi^ledgment  of  BexTlce  indorsed 

Return  without  Date. — ^A  judgment  in  the  name  of  the  defendant  on  tlie 

by  default  rendered  on  an  undated  re-  summons  must  be  admitted  by  him  or 

turn  of  service  of  process  is  not  void,  proved  to  be  genuine  to  authorize  a 

but   irregular  only.     Betts  v,  Baxter,  judgment  by  default  thereon.    O'Neal 

58  Miss.  334,  V.  Garrett,  3  Ala.  376;   Norwood  v. 

Clear  Proof  Ba<tnlroA. — The  evidence  Riddle,  9  Port.  (Ala.)  425;  Welch  v. 

of  proper  service  must  be  positive  and  Walker,  4  Port.  (Ala.)  120;  Rowan  v. 

sufficient  to  authorize  the  judgment.  Wallace,  7  Port.  (Ala.)  171 ;  Driver  v. 

Reinhart  v.  Lugo,  86  Cal.  399;  Howard  Spence,  3  Ala.  98. 

v.  Galloway,  60  Cal.  10.  Sammons  "Filed.*'  —  The  mere  fact 

In  Missouri,  under  Rev.  Stat.  1879,  that  the    summons    returned    is    not 

k  34^)  which  provides  for  service  of  marked   "  filed  "  does  not   invalidate 

the  petition  and  writ  bv  leaving  copies  the  default  judgment,  as  it  is  a  tech- 

at  the  "usual  place  of  abode"  of  de-  nical,  not  a  substantial,  irregularity, 

fendant,   **  with    some    person  of  his  Reed  v,  Curry,  35  111.  536. 

family  over  the  age  of  fifteen  years,"  1.  Jordan  t;.   Giblin,   12   Cal.   xoo; 

a  return  showing  merely  that  the  sher-  Palmer  v,  McMaster,  8  Mont.  192. 

iff  delivered  such  copies  to  a  member  ConclnilveneBB  of  Judgment. — After 

of  defendant's  family  "over  the  age  the  expiration  of  the  time  limited  by 

of  fifteen  years  "  is  insufficient,  and  a  statute  to  take  an  appeal,  a  judgment 

judgment   rendered  thereon  is  void,  by  default  upon  service  of  summons 

Laney  v,  Garbee,  105  Mo.  355.  by  publication  is  as  conclusive  as  if  it 

Construction  of  Return, — The  sher-  had    been    rendered    upon    personal 

iflF's  return  of  process  may  be  con-  service.    It    will    not  accordingly  be 

strued  in  connection  with  the  summons  opened    or  set  aside  except  on    the 

to  be  executed  to  sustain  the  judgment  ground  of  fraud,  accident,  mistake,  or 

rendered.  Morehead  v.  Chaff e,  52  Miss,  surprise,  by  which,  without  any  fault 

x6i.  or  negligence  on  his  part,    the    de- 

Statutory  Proof. — ^It  must  be  such  Pendant  was  prevented  from  making  a 

proof  as  the  statute  prescribes.  Hou^,  meritorious  defense.  Dunlap  v.  Steere, 
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strued.^      All    material  requirements  must   be  fully  complied 

93  Cal.  355 ;  Nash  v.  Church,  10  Wis.  Nevada, — Victor  Mill,  etc.,  Co.  v. 

303.  Justice,  18  Nev.  21 ;  Little  v.  Currie,  5 

Order  to  Show   Cause, — ^Parties  to  Nev.  90. 

an  order  made  in  a  probate  court  are  New     Hampshire. — Thompson     v. 

80 brought  within  its  jurisdiction  by  the  Carroll,  36  N.  H.  21. 

publication  of  an  order  to  show  cause  New  Tork. — Evertson  v.  Thomas,  5 

as  to  be  as  fully  bound  by  default  for  How.  Pr.  (N.  Y.   Supreme  Ct.)    45; 

nonappearance  as  if  there  had  been  an  Kendall  v.  Washburn,  14  How.  Pr.  (N. 

appearance  and  contest  of  the  suffi-  Y;  Supreme  Ct.)  380;  Towsley  v,  Mc- 

ciency  of  the  petition  upon  which  the  Donald,  32  Barb.  (N.  Y.)  604. 

order  was  based.    In  re  Couts,   100  North    Carolina, — ^Bacon    v,  John- 

Cal.  400.  son,  1x0  N.  Car.  114. 

1.  California, — Joyce  v.  Joyce,  5  Cal.  Ohio. — Gilfillin  v.  Koke,  i  W.  L.  M. 

449 ;  State  v.  Woodlief,  2  Cal.  241 ;  (Ohio)  704. 

Rowley  v,  Howard,  23  Cal.  402 ;  Peo-  Oregon. — Odell  v,  Campbell,  9  Ore- 
pie  V,  Applegarth,  64  Cal.  229 ;  People  gon  2^. 

V.  Greene,  74  Cal.  400;  McDonald  t^.  South  Carolina, — State  v.  Cohen,  13 

Katz,  31  Cal.  167;  Whitwell  v.  Bar-  S.  Car.  198. 

bier,  7  Cal.  64;  People  v,  Pearson,  76  Utah. — Park  v.  Higbee,  6  Utah  416. 

Cal.  400;   People  v.  Mullan,  65   Cal.  Washington. — De  Corvet  t;.  Dolan, 

396;    Jordan  v,  Giblin,   12  Cal.   100;  7  Wash.  365. 

Cohn  V,  Kember,  47  Cal.  145 ;  Ricket-  West   Virginia. — Amiss  v,  McGin- 

soQ  V,  Richardson,  26  Cal.  149;  Yolo  nis,  12  W.  Va.  374;  Lewis  v.  Botkin, 

County  V,  Knight,  70  Cal.  432;  Curran  4  W,  Va.  533 ;  Capehart  v.  Cunning- 

V.  Shattuck,  2±  Cal.   434;   People  v.  ham,    12    W.    Va.   750;    Hoffman  v, 

Huber,  20  Cal.  81 ;  Braly  v.  Seaman,  30  Shields,  4  W.  Va.  490. 

Cal.  617;  Forbes  t;.  Hyde,  31  Cal.  351.  Wisconsin. — Slocum  v,  Slocum,  17 

Colorado. — Beckett  v.  Cuenin,    15  Wis.  150;  Falkner  v.  Guild,  10  Wis. 

Colo.  285 ;  Clayton  v.  Clayton,  4  Colo.  564 ;  Fladland  v.  Delaplaine,  19  Wis. 

410;    Israel    v,   Arthur,    7   Colo.    5;  459. 

O'Rear  v.  Lazarus,  8  Colo.  608.  lnBiilllcl«ntOrder.— So  publication  on 

Dakota, — Beach  v.  Beach,  6  Dakota  an  order  to  publish  the  summons  made, 

371.  in  contravention  of  the  statute,  before 

Illinois. — ^Tompkins  v.  Wiltberger,  the  issuance  of  the  summons,  will  avoid 
56  III.  385 ;  Haywood  v,  Collins,  60  a  judgment  by  default  rendered  there- 
in. 328.  on.     People  v.  Huber,  20  Cal.  81. 

Iowa. — Bardsley  v,  Hines,  33  Iowa  Service  by  Kail. — Where  it  was  ap- 

157.  parent  that  defendant  failed  to  mail  a 

Kans€u, — Shields  v.  Miller,  9  Kan.  demurrer  until  the  last  day  upon  which 

390.  service    could  be  made  in    order  to 

Michigan, — Johnson  v,  Delbridge,  allow   other   judgments    to    obtain  a 

35  Mich.  437.  preference,  it  was  held  that  the  gen- 

Minnesota, — Harrington  v,  Loomis,  eral  rule  that  plaintiff's  attorney  must 

10  Minn.  366;  Mackubin  v.  Smith,  5  show  that  defendant  had  not  mailed  his 

Minn.  367 ;   Godfrey  v.  Valentine,  39  demurrer  in  time  did  not  apply,  but 

Minn.  336;  Barber  V.  Morris,  37  Minn,  that    the    defendant's    attorney    was 

194;  Brown  V.  St.  Paul,  etc.,  R.  Co.,  38  bound    to  show    a  strict  compliance 

Minn.  eo6;  Morey  V.  Morey,  27  Minn,  with  the   requirement   of  the  statute 

265;  Ullman  v.  Lion,  8  Minn.  381.  and  rules  as  to  service  of  the  demur- 

Missouri, — Beckner  v,  McLinn,  107  rer,  the  precise  hour  at  which  the  de- 
Mo.  277;  Laney  v,  Garbee,  105  Mo.  murrer  was  mailed,  and  the  hour  at 
355 ;  Madison  County  Bank  v,  Suman,  which  the  next  mail  by  which  it  could 
79  Mo.  530;  Brown  v,  Langlois,  70  be  carried  would  reach  its  destination. 
Mo.  226;  Blodgett  V,  Schaffer,  94  Mo.  Green  t^  Howard,  14  Hun  (N.  Y.)  435. 
669.  Redtal  of  Servloe  **Aooordlxig  to  Law." 

Montana, — Palmer  v.  McMaster,  8  — A  recital  in  a  default  judgment  that 

Mont.   186.  *'  publication  was  made  giving  defend- 

Nehraska* — Atkins  9.  Atkins,  9  Neb.  ant  notice  according  to  law  "  is  wholly 

191 .  insufficient  on  appeal  to  sustain  a  j  udg- 
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with^  and  executed  in  their  proper  succession  in  order  to  authorize 

a  judgment  by  default  against  a  defendant  who  fails  to  appear.^ 
Otherwise  the  judgment  is  altogether  void,*  even  on  collateral 

ment  by  default  against  a  nonresident,  port  a  default  judgment  against  him. 

Dow  V,  Whitman,  36  Ala.  604.  Roberts  v.  Roberts,  3  Colo.  App.  6. 

Beryice  on  Writ  of  Ezror. — Where  an  '*Aotiul  Notice" — Kansas. — To  con- 
appellate  court  proceeds  to  give  judg-  stitute  the  **  actual  notice  "  spoken  of  in 
ment  on  a  writ  of  error  where  publica-  section  77  of  the  code,  so  as  to  authorize 
tion  of  notice  is  made  as  to  the  de-  a  judgment  bjr  default,  it  is  not  essen- 
fendant  in  error,  it  necessarily  passes  tial  that  the  defendant  be  fullj  in- 
upon  the  question  of  jurisdiction  as  to  formed  as  to  the  time  of  commencing 
his  person  and  finds  in  favor  of  the  suit,  the  court  in  which  it  is  corn- 
same.  The  finding  is  conclusive  un-  menced,  the  property  that  has  been 
less  set  aside  by  the  court  on  a  direct  attached,  the  exact  amount  claimed, 
application  for  that  purpose.  Fahs  v.  the  very  day  named  for  answer,  or 
Darling,  82  111.  143.  other  details  of  the  action;  it  is  suf* 

Notice  to  be  Beaeonably  Constmed. —  ficient  if  he  is  distinctly  and  clearlj 
The  requirement  of  strict  compliance  informed  that  a  suit  has  been  corn- 
is  subject  to  the  limitation  that  a  rea-  menced  and  is  pending  against  him, 
sonable  construction  must  be  given  to  and  so  notified  that  he  ought  to  act 
every  notice  by  publication.  Earle  v,  upon  the  notice,  and  within  such  time 
McVeigh,  91  LJ.  S.  508;  Rapp  v,  Kyle,  that  by  reasonable  care  and  diligence 
26  Kan.  89 .  he  can  be  advised  as  to  all  details  and 

Mere    Informality,  —  So    where  a  make  defense.     Beckwith  v,  Douglas, 

statute  requires  that  the  nature  of  the  35  Kan.  329. 

judgment  shall  be  stated  in  the  notice        No  Affidavit. — Where  service  by  pub- 

of  publication,  a  mere  informality  not  lication  is  made  without  the  affidavit 

misleading  as  to  the  exact  nature  of  required  by  statute,  the  judgment  bj 

the  relief  sought  w^ill   not  invalidate  default   thereon    is    void.     Shields  v. 

the  judgment  by  default  where  the  Miller,  9  Kan.  390. 
notice  is  accurate   and  correct  in  its        2.  Beckett  v.  Cuenin,  15  Colo.  285. 
statements.     Rapp  v,  Kyle,  a6  Kan.        No  Freanmptloii  of  Begolarlty. — No 

89.  substantial    element    of    constructive 

Idem  Sonans. — A  judgment  by  de-  service  will  be  presumed  in  aid  of  juris- 

fault  rendered  upon  a  summons  served  diction  to  sustain  a  judgment  by  de- 

by  publication  upon  a  defendant  whose  fault.     Palmer  v.  Mc  Master,  8  Mont, 

name   in   the  published    summons  is  186;  Miller  v.  Corbin,  46   Iowa  ko; 

misspelled  but  within  the  doctrine  of  Bradley  v.  Jamison,  46  Iowa  68;  Mc- 

idem  sonans  is  valid.    Rowe  v.  Palmer,  Gahen  v.  Carr,  6  Iowa  331 ;  Tunis  v, 

29  Kan.  337.  With  row,    10    Iowa  305;    Broghill  v, 

1.  Alabama. — Brinsiield  v.   Austin,  Lash,  3  Greene  (Iowa)  357. 
39  Ala.  227 ;  Dow  v.  Whitman,  36  Ala.        PnbUoatlon  on  Duraffldent  Affidavit.— 

604;  Cullum  V,  Mobile  Branch  Bank,  Where  the  statute  requires  an  order 

23  Ala.  797.  for  publication  of  the  summons  to  be 

Colorado.  —  Davis  v.   }ohn    Mouat  based  upon  an  affidavit  showing  af- 

Lumber    Co.,    2    Colo.    App.     381;  firmatively    that    a    cause    of    action 

Roberts  v,  Roberts,  3  Colo.  App.  6.  exists  against  the  defendant,  an  affi* 

loTva, — Tunis  v.  Withrow,  10  Iowa  davit  not  stating  facts  constituting  a 

305.  cause  of  action  invalidates  the  judg- 

Kentucky. — Carr    v.   Carr,  92   Ky.  ment  by  default.  Beckett  v.  Cuenin, 

552;  Jackson  v.  Speed,  2  Duv.  (Ky.)  15  Colo.  285;  Frybarger  t*.  McMillen, 

426;  Brownfield  v.  Dyer,  7  Bush  (Ky.)  15  Colo.  349. 
505;  Grigsby  v.  Barr,  14  Bush  (Ky.)        8.  Park  v,  Higbee,  6  Utah  414. 
330.  Buffideiioy  of  Raoltal. — So  "  the  reci 

FaUnre  to  Kail—- Actual  Kkiowledge. —  as  to  notice  found  in  the  judgmeni 

So  where  there  was  a  failure  to  mail  entry   is  in   the  following  language 

the  summons  as  the  statute  required,  '  Came  the  plaintiff  by  his  said  atto 

the  actual  knowledge  of  the  pendency  neys  and  made  proof  of  due  and  lei 

of  the  action  on  the  part  of  the  de-  service  on  the  defendants  of  the  issu* 

fendant  was  held  not  sufficient  to  sup-  ante  and  levy  of  the  original  attach* 
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attack,^  unless  the  record  falsely  shows  a  compliance  with  the 
statute,  in  which  case  it  is  voidable  on  a  proper  proceeding.* 

(2)  Preliminary  Affidavit — 'B^MftAtj  ud  SaAeicn^  Of. — Where  the 
statute  requires  a  preliminary  affidavit  to  be  filed  to  authorize 

service  by  publication,  and  none  is  filed  until  after  the  publication 
has  been  completed,  a  judgment  by  default  cannot  be  rendered.' 
In  order  to  support  the  judgment  the  affidavit  must  be  positive 
and  must  conform  to  the  statutory  requirements.** 

ment  in  this  case,'  etc.      There  is  no  Fulton,  44  Cal.  355 ;  Qyivey  v.  Porter, 

pretense  of  actual  notice  given.     Con-  37  Cal.  458. 

sidered  as  constructive  notice,  and  pre-  Affldavlt  1)7  Attorney. — Where    the 

sented  as  the  question  is  on  direct  ap-  statute  requires  an  affidavit  for  service 

peal,  the  recital  is  insufficient  to  bring  by  publication  to  be  made  bj  plaintiff 

the  defendants  within  the  jurisdiction  or  one   of  the  plaintiffs,  an  affidavit 

of  the  court.     To  be  sufficient  the  rec-  made  bj  his  attorney  will  not  author- 

ord  must  show,  not  merely  that  pub-  ize  a  judgment    by  default.     Sayre- 

lication  was  made  as  required  by  law,  Newton  Lumber  Co.  v.  Park,  4  Colo, 

but  that  publication  was  made  in  a  App.  483. 

newspaper,  naming  it,  for  three  consec-  4.  Harris  v.  Claflin,  36  Kan.  543; 
utire  weeks,  commencing,  etc.  The  Shields  v.  Miller,  9  Kan.  390 ;  Macku- 
notice  being  only  constructive,  the  bin  v.  Smith,  5  Minn.  367 ;  Doolittle 
facts  constituting  a  compliance  with  v.  Ward,  5  Johns.  (N.  Y.)  359. 
the  statute  must  be  proved  to  and  Ultimate  FactB. — ^A  judgment  by  de- 
found  by  the  court  to  have  been  done,  fault  taken  on  constructive  service 
and  the  record  must  show  it;  and  it  based  upon  an  affidavit  stating  only 
would  be  much  more  satisfactory  if  ultimate  facts,  not  probative  facts,  is 
the  record  also  showed  that  a  copy  of  void.  Ricketson  v,  Richardson,  26 
the  notice  was  sent  by  mail  to  the  de-  Cal.  149. 

fendant  or  that  his  residence  was  un-  Stflfttaif  Legal  OonoluaUni. — ^Where  the 

known  and  could  not  be  ascertained,  affidavit  upon  which  the  order  is  based 

This   latter    proposition    is    not    in-  must  state  a  cause  of  action,  an  aver- 

tended  to  be  declared  to  be  an  indis-  ment  therein  that  the  amount  claimed 

pensable  prerequisite,  but  the  first  is,  was  "  due  from  the  defendant  to  the 

under    all    our    rulings."    Diston    v.  plaintiff "  is  simply  an  allegation  of  a 

Hood,    83    Ala.    332,   citing   Walker  legal  conclusion,  and  is  insufficient  to 

V.  Hallett,   z   Ala.   379;  Johnston  v,  authorize    a    judgment   by    default. 

Hainesworth,  6  Ala.  443;   Butler  v,  Victor  Mill,  etc.,  Co.   v,  justice,   18 

Butler,  II  Ala.  668;  Hartley  v.  Blood-  Nev.   21. 

good,  16  Ala.  233.  Hi  OaimmilA  a  judgment  by  default 

1.  Hyde   v.   Redding,  74  Cal.  493.  rendered  under  section  412,  Code  Civ. 

See  infra^  XVII.  6.  Effect  on  Collat-  Pro.,  in  a  case  where  the  complaint  is 

eral  Attack.  unverified,  on  an  affidavit  for  the  pub- 

S.  Lomax  V.  Besley,  iColo.  App.  21.  lication  of  summons  against  a  non- 
See /ji/ra,  XVIII.  11./.  Questions  of  resident  defendant,  is  void  where  the 
Service.  affidavit  fails  to  state  the  facts  show- 

S.  Barber  v,  Morris,  37  Minn.  194;  ing  a  cause  of  action  against  the  de- 
Bradley  V.  Jamison,  46  Iowa  68;  Mur-  fendant  and  that  he  is  a  necessary  or 
phy  V.  Lyons,  19  Neb.  689 ;  Anderson  proper   party    to   the    action.      Yolo 
T.  Cobum,  27  Wis.  558;  Cummings  v.  County  v,  Kiiight,  70  Cal.  431. 
Tabor,  61  Wis.  185.  An  affidavit  for  publication  which 

Wlun  no  AlBdaYtt  la  Tiled  a  service  stated  that  the  afilant  <<  had  been  unable 

of  summons  made  by  publication  is  to  find  any  one  who  had  seen  or  heard 

void,  and  so  is  the  judgment  by  de-  positively  from    [defendant]   for    the 

fault  rendered  thereon.    Larimer  v.  past  eight  years''  is  insufficient  be- 

Knoyle,  43  Kan.  338;  Shields  v.  Miller,  cause  the  word  ''positive"  does  not 

9  Kan.  390 ;  Harris  v.  Claflin,  36  Kan.  imply  an  absolute  negative.  Braly  tr. 

543;  People  V.  Harrison,  107  Cal.  5^1 ;  Seaman,  30  Cal.  621. 

In  re  Newman,    75  CaJ.  220;  Haiin  An  affidavit  on  which  the  order  of 

^.  Kelly,  34  Cal.  391;  McCauley  v.  publication  was  issued,  stating  that  the 
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(3)  Order  far  Publication. — ^The  order  for  publication  must  be 
duly  made  and  contained  in  the  judgment  roll  to  sustain  proceed- 
ings on  default.^  Statutes  prescribing  what  directions  shall  be 
embodied  in  the  order  are  mandatory  and  must  be  strictly  com- 
plied with.* 

(4)  What  Judgment  Authorised  against  Nonresident— {^  Jody- 
mtnt  in  Psnonam. — Where  the  defendant  is  a  nonresident  a  per- 
sonal judgment  by  default  cannot  be  rendered  against  him  merely 
upon  service  by  publication.^     Such  a  judgment  is  authorized 

defendant  could  not,  after  due  diligence,  cause  of  action  in  favor  of  the  plaintiff 
be  found  in  the  count/,  that  the  plain-  against  the  defendant,  and  what  the 
tiff  had  inquired  of  one  Fogg,  who  was  cause  of  action  was,  it  was  held  that  an 
an  intimate  friend  of  the  defendant,  as  affidavit  stating  "that  the  above-en- 
to  his  whereabouts,  that  Fogg  was  titled  cause  is  one  of  those  mentioned 
unable  to  inform  him,  and  that  the  in  section  72  of  the  Code  of  Cinl 
plaintiff  did  not  know  where  the  de-  Procedure  of  the  state  of  Kansas,  and 
fendant  could  be  found  within  the  that  said  action  relates  to  real  estate 
state,  was  held  not  to  be  a  sufficient  in  this  state,"  was  insufficient  to 
compliance  with  a  statute  authorizing  authorize  the  default  judgment  there- 
service  by  publication  when  the  party  on,  but  that  the  judgment  was  void- 
to  be  served  resides  out  of  the  state  or  able  merely,  not  void.  Claypoole  v, 
has  departed  from  the  state,  or  cannot,  Houston,  is  Kan.  324. 
after  due  diligence,  be  found  within  1.  People  v.  Greene,  74  Cal.  400, 
the  state,  or  conceals  himself  to  avoid  where  the  judgment  roll  failed  to  con- 
the  service  of  summons,  and  requiring  tain  an  affidavit  for  publication  of  the 
that  the  facts  shall  appear  by  affidavit,  summons  or  the  order  allowing  service 
Swain  i'.  Chase,  12  Cal.  283.  by  publication  or  any  sufficient  affi- 

Btatementa  Merely  DeflsetlTe. — Where  davit  that  the  summons  was  in  fact 

the   affidavit    does   not    wholly  omit  published.     See  also  Weeks  v.  Gari- 

essential  facts,  but  states  them  merely  baldi  South  Gold  Min.  Co.,  73  Cal.  599. 

inferentially,    or    not    with   sufficient  Order   on   Obatflete  Affidavit. — So  an 

fullness,  the  proceedings  by  default  order  based  on  an  affidavit  for  publica- 

thereon  are  voidable  only  and  valid  tion  sworn  to  fifteen  days  before  the 

until  set  aside.     Harris  v,  Claflin,  36  order   was    applied    for  was  held    to 

Kan.5A3;  Pierce  v.  Butters,  21  Kan.  avoid  the  judgment  by  default,  as  it 

124;  Williams  v.  Morehead,  33  Kan.  did  not  authorize  the  court  to  believe 

609 ;  Ogden  v.  Walters,  12  Kan.  282 ;  that  the  facts  stated  in  the  affidavit 

Claypoole  v.  Houston,  12  Kan.  324;  existed  at  the  time  the  order  was  made. 

Atkins  V.  Atkins,  9  Neb.  191;    Fra-  Cohn  v.  Kember,  47  Cal.  145. 

zier  V,  Miles,  10  Neb.  109;  McGavock  Omission  by  Cleric. — The  omission  by 

V,  Pollack,  13  Neb.  538;  Holmes  v,  a  clerk  to  designate  in  the  order  of 

Holmes,  15  Neb.  615.  publication  the  particular  newspaper 

Where  the  plaintiff's  affidavit  upon  in  which  notice  of  suit  shall  be  pub- 

which  the  service  of  summons   was  lished  does  not  affect  the  judgment 

made  stated  that  service  could  not  be  by  default  in  a  collateral  proceeding, 

made  on  any  of  the  defendants  within  Kane  v,  McCown,  55  Mo.  181. 

the  state,  but  did  not  state  or  show  2.  Park  v,  Higbee,  6  Utah  416.  In 

that  the  defendants  were  nonresidents  that  case  it  was  held  that  an  order  for 

of  the  state  or  that  they  in  any  manner  publication  of  summons  which  did  not, 

attempted  to  avoid  the  service  of  sum-  as  required  by  statute,  direct  that  a 

mons,  the  judgment  by  default  ren-  copy  of  the  complaint  and  summons  be 

dered  thereon  was  held  not  to  be  void  forthwith  mailed  to  the  defendant,  and 

although  the  affidavit  was  defective,  did  not  provide  the  length  of  time  for 

Pierce  v.  Butters,  21  Kan.  124.  publication,  was  insufficient  to  confer 

Andwhereacode  provision  required  jurisdiction  of  the  person  of  the  de- 

that  the  affidavit  for  constructive  serv-  fendant  by  publication, 

ice  should  show  by  a  sufficient  state-  S.  yl/adama.— Jennings  v.   Pearce, 

ment   of    facts    the   existence    of   a  loi  Ala.  538. 

84  Volume  VI. 


Whn  Aathoriied.                        DEFA  UL  TS,                Juriidietioii  of  FtnMm. 

only  on  the  personal  service  of  process  within  the  state  or  on  the 
defendant's  voluntary  appearance.^ 

(b)  Jvdgnflnt  In  Bam. — ^A  judgment  in  rent  by  default  may  be 
taken  on  constructive  service  where  the  property  of  the  defendant 
has  been  brought  under  the  control  of  the  court  by  seizure  or 
some  equivalent  act,*  but  the  judgment  rendered   against   him 

California. — ^Anderson  v,  Goff,   72  Jennings  v,    Pearce,    loi    Ala.    538; 

Cal.  69;  Belcher  v.  Chambers,  53  Cal.  Blanc  v.  Paymaster  Min.  Co.,  95  Cal. 

636;LaFetra  i;.  Gleason,  loz  Cal.  247.  530;   Anderson  v.  Goff,   72   Cal.  65; 

Indiana. — ^Beard  v.  Beard,  21   Ind.  Brown  v.   Campbell,    100   Cal.    640; 

321.  Arnold  v.  Kahn,  67  Cal.  472;  Belcher 

/(WW.— Kelly  v.  Norwich  F.    Ins.  v.  Chambers,  53  Cal.  635,  overruling 

Co.,  S2  Iowa  137 ;  Lutz  v.  Kelly,  47  Hahn  v.  Kelly,  34  Cal.  391 ;  Loaiza  v. 

10^3307;  Melhop  V.  Doane,  31  Iowa  Superior  Ct.,  85  Cal.    11;  Pennoyer  v. 

397;  Smith  V.  GriflSn,  59  Iowa  409;  Neff,  95  U.  S.  727. 

Weil  V.  Lowenthal,  10  Iowa  575 ;  Bates  An    A<Uudloation   of  HiTolimtaTy  In- 

V.  Chicago,  etc.,  R.  Co.,  19  Iowa  260 ;  solvenoy  against  a  debtor  may  properly 

Hakes  v,  Shupe,  27  Iowa  ^,65;  Dar-  be   considered    as   in  rem  and  valid 

ranee  p.  Preston,  18  Iowa  390.  upon  service  bjy  publication.   Arnold 

Virginia. — O'Brien  v.  Stephens,  11  v.  Kahn,  67  Cal.  472. 

Gratt  (Va.)   610.  Property  the  Bads  of  Jlixladlotion. — 

West  Virginia. — Fowler  v.  Lewis,  The  plaintiff  must  show  that  the  de- 

36  W.  Va.  126;  Coleman  v.  Waters,  13  fendant  has  property  or  debts  within 

W.  Va.  278;  Gilchrist  v.  West  Vir-  the  state,  and  brought  within  the  j uris- 

ginia  Oil,  etc.,  Co.,  21  W.  Va.  115.  diction    of    the   trial   court  by    pro- 

Uniied  States, — Freeman  v.  Alder-  visional  process,  to  authorize  a  judg- 

fOD,  119  U.  S.  185;  Pennoyer  v.  Neff,  ment  by  default  in  rem.  Bates  v.  Chi- 

95  U.  S.  723,  a  leading  case  on  the  cago,  etc.,  R.  Co.,  19  Iowa  260. 

subject;  Cooper  v,  Reynolds,  10  Wall  EfllMt  of  Appearance  after  Judgment. — 

(t'.  S.)3o8.  Where  a  judgment  in  rem  has  been 

Jndi^nent  for  Alimony. — In  Indiana  rendered   without  the  appearance   of 

it  was  said  that  it  is  competent  for  the  the  defendant,   his  appearance    after 

legislature  to  authorize  the  courts  of  judgment  for  the  purpose  of  moving 

the  state  to  render  personal  judgments  for  a  new   trial  does    not  render  the 

for  alimony  in  divorce  cases  upon  con-  judgment  a  personal  one.  Mayfield  v, 

strncdve  notice  against  citizens  of  the  Bennett,  48  Iowa  194.     See   generally 

state,  but  it  cannot  authorize  those  judg-  article  Appbaraitcbs,  vol.  2,   p.  653 

ments  upon  such  notice  against    citi-  et  seq. 

zens  of  another  state  unless  the  latter  Penonal  Servloe  ont  of  State. — Where 

submit  to  the  jurisdiction  of  the  courts  a  defendant  is  personally  served  out  of 

bj  Tolnntarily   appearing  to  the  ac-  the  state,  under  a  statute  providing  for 

tions  therein.    Beard  v.  Beard,  21  Ind.  such  service,  the  judgment  by  default 

321.  has  the  same  validity  as  a  judgment 

jQdgmeot  for  Ooite. — No  personal  rendered  upon  service  by  publication, 
judgment  for  costs  can  be  rendered  on  Allen  v.  Cox,  11  Ind.  383;  Mooney  v, 
default  against  the  defendant  in  an  Union  Pac.  R.  Co.,  60  Iowa  349. 
action  of  trespass  to  try  title  to  real  Penonal  Bervloe  outside  of  JtuUdal  Dla- 
eitate  if  citation  was  served  on  him  by  trlot. — But  where  the  summons  or  no- 
publication  as  a  nonresident  and  not  tice  is  served  on  a  resident  of  the  state, 
personally,  and  if  such  judgment  be  and  within  its  limits  but  beyond  the 
entered  it  cannot  be  enforced  against  boundaries  of  the* district  where  the 
other  property  of  the  defendant  within  trial  court  has  jurisdiction,  the  de- 
the  jurisdiction  of  the  court.  Freeman  fendant  should  take  advantage  of  the 
^*  Alderson,  119  U.  S.  185.  irregularity  by  motion  or  plea,  and  his 

1.  Anderson    v.   Goff,  72    Cal.  69.  failure  to  raise  the  question  precludes 

See  also  Pennoyer  v.  N^,  95  U.  S.  him  from  attacking  the  regiilarity  of 

714,  and  the  cases  cited  in  the  preced-  the  judgment  by  default  in  any  other 

^  note.  court  not  possessing  appellate  juris- 

>•  Byers   tr.  Baker,   Z04  Ala.   173 ;  diction  to  review  or  correct  such  judg- 
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must  be  limited  to  such  property.^ 

e.  In  Attachment  Proceedings — taM  votiM  vtoMnry.-^The 

mere  attachment  of  real  or  personal  property  will  not  authorize  a 
rendition  of  a  judgment  by  default  therein  unless  some  notice  is 
served  upon  the  defendant  in  the  proceeding.* 

Servloe  by  PuUieatioii. — And  service  by  publication  will  not  author- 
ize such  a  judgment  unless  the  property  of  the  defendant  is 
attached  or  the  defendant  enters  an  appearance  in  the  action.' 

ment.    Emporia  First  Nat.   Bank  v.  and  dismissed  for  want  of  jurisdiction, 

Geneseo    Town    Co.,    51    Kan.    215;  no  further  steps  being  taken  by  the 

Meixell  t;.  Kirkpatrick,  38  Kan.  316;  claimant  to  assert  his  rights.    Camp- 

Rullman  v.  Hulse,  33  Kan.  670.  bell  v.  Doss,  17  Ala.  401. 

1.  Fowler  v,  Lewis,  36  W.  Va.i26;  Inaiifflolait  Attachment. — Where  the 
Coleman  v.  Waters,  13  W.  Va.  378 ;  attachment  was  obtained  by  one  per- 
Gilchrist  v.  West  Vir^nia  Oil,  etc.,  son  and  a  judgment  bj  default  ren- 
Co.,  21  W.  Va.  115;  O'Brien  v.  dered  for  another  as  plainti£F,  it  was 
Stephens,  11  Gratt.  (Va.)  6zo;  Cooper  held  wholly  erroneous,  since  the  at- 
V.  Reynolds,  10  Wall.  (U.  S.)  318.  tachment  was  obtained  by  one  who 

Validity  of  Bale    under  Attaobment.  made  no  complaint  against  defendant 

—While  a  personal   judgment  by  de-  in  the  trial  court.  Kennedy  v.  Millsap, 

fault    against    a    nonresident    debtor  35  Ala.  560. 

who  is  served  with  process  only  by        8.  Cooper  v.  Smith,  35   Iowa  270; 

publication  is  void,  a  judgment  general  Tudah  v.   Stephenson,   10  Iowa  493; 

in  its  terms  will  uphold  a  sale  of  at-  Eaton  v.  Badger,  33  N.  H.  228. 
tached  property  seized  under  a  writ  of        Bfltet  of  Such  a  Judgment. — Such  a 

attachment  issued  in  the  action  at  the  judgment  is  void   and   may    be    im- 

time  of  its  commencement,  although  peached  collaterally  or  otherwise,  and 

invalid  for  other  purposes.    Anderson  forms  no  bar  to  a  recovery  sought  in 

V.  Goff,  72  Cal.  65.  opposition   to  it  nor  any  foundation 

2.  Jones  V,  Smith,  3  N.  H.  108.  for  a  title  claimed  under  it.  Cooper  v, 
Inaufliolent  Betuxn. — Where  a  sheriff  Smith,  25  Iowa  270.    It  is  a  nullity 

returned,  upon  an  original  writ,  that  whether  considered  as  a  judgment  in 
he  had  attached  land,  but,  the  defend-  personam  or  in  rem.  Judaht;.  Stephen- 
ant  living  out  of  the  precinct,  he  had  son,  10  Iowa  493. 
not  notified  him,  and  the  action  was  Gbarglng  Oamlibee. — ^The  attachment 
entered,  and  after  two  continuances  of  the  property  of  the  defendant  in  the 
the  plaintiff  took  judgment  by  default  hands  of  a  garnishee  will  of  course 
and  filed  a  bond  as  directed  by  statute,  authorize  the  judgment  on  construct- 
it  was  held  that  the  judgment  was  ive  notice,  Cooper  v.  Smith,  25  Iowa 
erroneous  whether  the  defendant  was  270 ;  and  attachment  of  property  rights 
in  or  out  of  the  state  at  the  time  the  or  credits  will  suffice.  Judah  v,  Ste- 
writ  was  served.  Jones  v.  Smith,  3  phenson,  10  Iowa  493. 
N.  H.  108.  Gaxnlaliment  in  Alahama. — Where  the 

Servioe  by  Leyy  of  Attafthnnmt — It  only  levy  is  by  summons  of  a  garnishee 
is  within  the  competency  of  the  legis-  there  must  be  a  judgment  against  the 
lature  to  authorize  constructive  noUce  garnishee  to  support  a  judgment  by 
of  the  attachment  proceeding  to  be  default  against  a  nonappearing  de- 
given  to  the  defendant  by  the  levy  of  fendant ;  accordingly  the  rule  is  not 
3ie  attachment  on  the  property  Itself,  changed  by  section  2936,  Code  of  Ala- 
and  where  such  a  statute  is  fully  com-  bama,  which  requires  that  notice  of  the 
plied  with  the  judgment  by  default  attachment  and  levy  be  e;iven  the  de- 
will  be  valid,  at  least  within  the  state  fendant  by  publication  where  resident 
where  the  statute  is  operative.  Beech  without  the  state.  Byers  v.  Baker,  104 
V,  Abbott,  6  Vt.  586;  Campbell  v.  Ala.  173. 
Doss,  17  Ala.  401.  Original  Judgment  Void. — ^Where  the 

Interpoiltlon  of  Claim. — ^The   judg-  original  judgment  against  a  defendant 

ment  is  not  invalid  because  a  claim  is  void  for  want  of  proper  service  of 

has  been  interposed  by  an  intervener  summons  upon  him,  a  judgment  by  de- 
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iB  Bm  Only. — ^A  judgment  by  default  rendered  in  an  attachment 
proceeding  commenced  by  constructive  service  must  be  in  rem 
only,'  unless  the  defendant  personally  appears. 

Met  ComplfaiMie  Boq:iiirtd.  —  And  all  the  statutory  require- 
ments of  constructive  service  must  be  strictly  complied 
with,  or  the  judgment  is  void  ^  and,  like  other  void  judgments 

fault  against  a  garnishee  in  a  garnish-  Thompson  t;.  Thomas,  ii  Mich.  274; 
ment  proceeding,  sued  out  in  aid  of  Wells  v,  Walsh,  25  Mich.  344;  Millar 
a  pending  suit,  is  void,  as  the  gar-  v,  Babcock,  29  Mich.  526;  King  v. 
nishee  has  no  remedy  oyer  against  the  Harrington,  14  Mich.  532 ;  Johnson  v, 
defendant.  Sheppard  v.  Powers,  50  Delbridge,  35  Mich.  436;  Rolf eiy.  Dud- 
Ala.  377.  lej,  58  Mich.  208;  Steere  v,  Vander- 

InlndiaiUL — ^To  authorize  a  judgment  berg,  67  Mich.  530. 
by  default  in  a  proceeding  in  foreign  In  Steere  v,  Vanderberg,  67  Mich, 
attachment  against  a  garnishee  served  530,  it  was  said:  '*  It  is  a  settled  rule 
with  process  in  and  being  a  resident  of  of  law  that  all  exceptional  methods  of 
another  county  than  that  in  which  the  obtaining  jurisdiction  over  persons  not 
writ  of  attachment  was  issued,  it  was  found  within  the  state  must  be  con- 
held  necessary,  under  Rev.  Stat  1843,  fined  to  the  cases  and  exercised  in  the 
that  the  property  of  the  absconding  way  precisely  indicated  by  the  statute, 
debtor  should  have  been  attached  or  a  and  it  may  also  be  regaroed  as  settled 
garnishee  served  with  process  in  the  law  that  a  failure  to  comply  with  the 
latter  county.  Reinhard  v,  Keith,  3  statutory  requirements,  where  the  ju- 
Ind.  137.  risdiction  conferred  is  special  and  no 

1.  Smith  V,  Griffin,   59  Iowa  409;  personal  service  is  obtained,  renders 

Wilkie  V.  Jones,   Morr.    (Iowa)    97;  the  judgments  null  and  void.** 

Doolittle  V,  Shelton,  i  Greene  (Iowa)  Xnstance. — Where  a  declaration  was 

272;  Johnson  V.  Dodge,  19  Iowa  107;  filed  before  the  expiration  of  the  six 

Hakes  V.  Shupe,  27  Iowa  465 ;  Banta  weeks  during  which  notice  to  appear 

V.  Wood,  32   Iowa  469;   Johnson  v,  must  be  published,  and  before  the  fil- 

HoUey,  27  Mo.  594.  ing  of  the  affidavit  of  publication,  and 

SIbet  of  SuiOL  Jndgmtnt. — Upon  such  where,  furthermore,  the  rule  for  de- 

a  judgment  of  course  no  property  of  fault  was  entered  before  the  expiration 

the  defendant  other  than  that  seized  of  thirty  days  from  the  filing  of  such  affi- 

nnder  the  attachment  can  be  sold,  nor  davit,  although  final  judgment  was  not 

does  it  act  as  a  lien  thereon.  Banta  rendered   until  a  sufficient  time  had 

V.  Wood,  32  Iowa  469.  passed,  the  judgment  was  held  invalid. 

Debt  on  Bach  a  Judgment. — Where  the  Woolkins  v,  Haid,  49  Mich.  299. 

property  of  the  defendant  is  within  the  BeforeFUlngof  Affidavit.— Where  there 

jurisdiction  of  the  trial  court  it  was  de-  is  no  appearance  and  no  personal  serv- 

clared  in  New  Hampshire  that  an  ac-  ice  upon  the  defendants,  and  default 

tion  of  debt  might  be  maintained  on  a '  is  entered  and  made  absolute  before  the 

judgment  by  default  rendered  on  con-  filing  of  the  affidavit  of  publication  of 

structive  notice,  in  the  courts  of  the  the  notice  of  the  attachment,  a  judg- 

state  where  the  judgment  by  default  ment  afterwards  rendered  upon  such 

was  rendered.    Gay   v.  Smith,  38  N.  default   is    irregular    and    erroneous. 

H.  176.  Wells  V,  Walsh,  25  Mich.  344. 

But  such  a  judgment  is  not  operative  Oonlliied  to  Cases  Defined  In  Btatnta. — 

bejondtheiimitsof  the  jurisdiction,  and  A  writ  of  attachment  issued  in  cases 

an  action  of  debt  brought  upon  it  can-  not  within  the  scope  of   the   statute 

uot  be  maintained    in  another  state,  vests  no  jurisdiction  in  the  trial  court 

Keudrick  v.   Kimball,  33  N.  H.  486;  to    render    a    judgment-  by    default 

Downem.Shaw,  22N.  H.277;  Rangely  against  the  property  of  the  defendant 

».  Webster,  11    N.  H.  299;    Gleason  on  service  of  summons  by  publication. 

».  Dodd,  4  Met  (Mass.)  333;  Hall  v,  Mudge  v.  Steinhart,  78  Cal.  34. 

WiUiams,  6  Pick.  (Mass.)  232 ;  Bissell  Defective  Notioe of  Pnhllcatio&. — In  an 

V.  Br^s,  9  Mass.  462.  action  by  attachment  against  a  non- 

1  Woolkins  V.  Haid,  49  Mich.  299;  resident  defendant  whose  land  is  levied 

Nugent    V,    Nugent,    70    Mich.    52;  on,  a  publication  notice  which  fails 
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may  be  attacked  collaterally.^ 

,  /.  Effect  of  Irregularity  in  Service  or  Process — (i) 

When  Judgment  by  Default  Void. — When  the  irregularity  in  the 

service  of  process  is  so  material  as  to  render  the  service  void,  a 

judgment  by  default  based  thereon  is  also  void.*  ^ 

to  describe   the   land  attached  is  de-  Connecticut, — Grumon  v,  Raymond, 

fective,  and  a  motion  to  vacate  a  de-  i  Conn.  40;  Allen  v.  Gray,  11  Conn* 

fault     judgment     rendered     thereon  loa. 

should  be  allowed.  Cackley  v.  Smith,  Illinois, — ^Johnson  t^.  Baker,  38  1 11. 98. 

38  Kan.  450,  Indiana, — Smith    v,  Noe,   30    Ind. 

FUlng  of  DecUratlon. — But  the  filing  117;  Johnson  v,  Ramsay,  91  Ind.  189; 

of  a  declaration  in  an  attachment  suit  Brickley  v.  Heilbruner,  7  Ind.  488. 

prior  to    filing    proof  of   publication,  Minnesota, — Craighead  v,   Martin, 

where  the  defendant  is  a  nonresident  25  Minn.  41. 

and  does  not  appear,  does  not  render  Missouri. — Bobb  v,  Graham,  4  Mo. 

the  judgment  void.  Nugent  v.  Nugent,  222 ;  Sanders  v.  Rains,  10  Mo.  773. 

70  Mich.  52 ;  Steere  v.  Vanderberg,  67  Montana, — Hanswirth  v,  Sullivan,  6 

Mich.  530.  Mont.  203. 

1.  Nugent  V,  Nugent,  70  Mich.  56;  Ne-w  Tor k,-j-AAron  v,  Lee,  ii  N.Y. 
Millar  V.  Babcock,  29  Mich.  526;  King  Wkly,  Dig.  527;  Coon  v.  Noble,  2 
v.  Harrinpfton,  14  Mich.  532.  How.  Pr.    (N.    Y.  Supreme  Ct.)  97; 

Failure  to  Embody  Order  of  Bale  In  Gardner  v.  Teller,  2  How.  Pr.  (N.  Y. 
Judgment. — A  simple  money  judgment  Supreme  Ct.)  241. 
may  be  valid  although  it  contain  no  Oregon, — Hunsaker  v.  Coffin,  2  Ore- 
order  for  sale  of  the  attached  property,  gon  ni. 

where  the  code    specifically  provides  Texas. — James    v.  Proper,    i   Tex. 

that  if  judgment  be  rendered  for  the  App.  Civ.  Cas.,  §  83;  Scott  v.  Watts, 

plaintiff  it  shall  be  satisfied  by  a  sale  i  Tex.  App.  Civ.  Cas.,  §  89;  Binyard 

of   the  property  attached   under  the  v,  McCombs,  i  Tex.  App.  Civ.  Cas., 

order  of   the  court.     Rapp  v,   Kyle,  §  520;   McNeil  v,   Ballinger,    i    Tex. 

26    Kan.   89,   where   the   court  said:  App.  Civ.  Cas.,  §  841;  Duer  v,  En- 

"  Would  a  simple  money  judgment,  dres,  i  Tex.  App.  Civ.  Cas.,  §  322. 

unaccompanied  by  any  order  for  the  Vermont, — Beech  v,  Abbott,  6  Vt. 

sale  of   the  attached  property,  be  a  586. 

nullity?    We  think  not.     The  attach-  Virginia,  —  Staunton  Perpetual 

ment  is  but  an  ancillary  proceeding.  Bldg.,  etc.,  Co.  v,  Haden  (Va.   1895)9 

If  the  defendant  be  served  with  proc-  23  S.  E.  Rep.  286;  Finney  v.  Clark, 

ess,  action  may  go   on  to   judgment  80  Va.  354. 

whether  the  attachment  stand  or  fall.  Wisconsin. — Rape  v,  Heaton,9  Wis. 

The  allegations  in  the  affidavit  for  at-  328. 

tachment  present  none  of  the  issues  Instanoes   of  Yold  Benrioe. — Thus  a 

of  the  case.     The  affidavit  itself  is  no  judgment  by  default  is  void  where  the 

pleading.     Boston  v,  Wright,  3  Kan.  return  day  in  the  summons  is  an  im- 

227;    McLaughlin  v,  Davis,   14  Kan.  possible  date,  James  v.  Proper,  i  Tex. 

168.     The  order  of  sale  is  technically  App.  Civ.  Cas.,  §  83;  Scott  v.  Watts,  i 

no  part  of  the  judgment.     The  code  Tex.  App.  Civ.  Cas.,  §  89;  Binyard  v, 

provides  that  if  judgment  be  rendered  McCombs,  i  Tex.   App.  Civ.  Cas.,  ^ 

for  the  plaintiff  it  shall  be  satisfied  by  520;  McNeil  v,  Ballinger,  iTex.  App. 

a  sale  of  the  property  under  the  order  Civ.  Cas.,  §  841 ;  as  on  a  date  prior  to 

of     the     court     (^    222).      This    im-  its  issuance.     James  v.  Proper,  i  Tex. 

pliedly  recognizes  that  the  judgment  App.  Civ.  Cas.,  ^  83. 

is  complete  before  and  without  any  Or  where  the  defendant  is  required 

order  of  sale."  to  appear  on  a  day  before  the  begin- 

2.  Arkansas, — Woolford  v.  Dugan,  ning  of  the  term.  Hows  v,  Clark,  37 
2  Ark.  131;  Robinson  v.  State  Bank,  Iowa  356;  Boals  v.  Shules,  29  Iowa 
II  Ark.  301 ;  Ferguson  v,  Ross,  5  Ark.  507. 

518.  Or  where  there    is    less    than  the 

Colorado. — ^Toenniges  v,  Drake,   7  number  of  days  required  by  law  be- 

Colo.  471.  tween  the  date  and  return  day  of  the 
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'  (2)   When  Jtidgment  Merely  Erroneous. — But,  while  the  statutory 

provisions  respecting  the  service  must  be  strictly  followed,*  a  de- 
fective process  or  service  thereof  may  be  so  far  regular  as  to  confer 
upon  the  court  jurisdiction  of  the  person  of  the  defendant  for  the 
purpose  of  rendering  a  judgment  by  default,*  although  the  irreg- 

writ.    Robinsont;.  State  Bank,  II  Ark.  Texas. — International,  etc.,  R.  Co. 

301.  V.  Pape,  I  Tex.  App.  Civ.  Cas.,  §  242; 

Or  where  the  summons  is  t>lank  as  Roberts    v,  Stockslager,  4  Tex.  307 ; 

to  the  return  day.    Bobb  v.  Graham,  4  Underbill  v.   Lockett,   20  Tex.    130; 

Mo.   222;    Craighead    v,    Martin,    25  Graves  v,   Robertson,    22   Tex.    130; 

Minn.  41.  Tullis  v.  Scott,  38  Tex.  537 ;  Graves  v. 

Or  where  the  summons  contains  an  LeGeirse,  i  Tex.  App.  Civ.  Cas.,  §  812 ; 

illegal  requirement.  Hunsaker  v.  Cof-  Texas,  etc.,  R.  Co.  v.  Ballouf,  i  Tex. 

iin,  2  Oregon  iii,  where  the  defend-  App.    Civ.   Cas.,   §   552;    Stewart  v. 

ant  was  required  to  appear  forthwith  Arlege,  i  Tex.  App.  Civ.  Cas.,  ^  656. 

instead  of  on  the  return  day  of  the  The  summons  to  authorize  a  judg- 

summons.  ment  hj  default  must  contain  all  that 

Or  where  the  return  of  service  is  is   required   by  the   statute,   whether 

void  for  uncertainty.     Rape  v.  Heaton,  deemed    needful    or   not.      Ward  v. 

9  Wis.  328.  Ward,  59  Cal.  141.     Where  there  was 
Or  where   the   process  used  is  un-  no  indorsement  on  the  writ  of  summons, 

known  to  the  law,  or  one  which  the  in  an  action  before  the  justice  of  the 

particular  tribunal  is  not  authorized  peace,  stating  '*  the  amount  for  which 

to  use  in  any  case.     Sanders  v.  Rains,  the  plaintiff  will  take  judgment  if  the 

10  Mo.  773.  defendant  fail  to  appear,'*  as  required 
Or  where  the  summons  is  served  on  by  statute,  the  justice  had  no  jurisdic- 

Sunday.     Smith  v.  Noe,  30  Ind.  117,  tion  to  render  a  judgment  by  default, 

See  also  Rob  v.  Moffat,   3  Johns.  (N.  although  the  summons  stated  the  de- 

Y.)  257.  fendant's  claim.    Russell  t;.  Moody,  40 

Or  where  service  should  have  been  Ohio  St.  603. 

made  by  the  sheriff  and  the  return  is  2.  Alabama,  —  Land    v.    Patteson, 

made  in  the  name  of  his  deputy.    Row-  Minor   (Ala.)    14;    Stone  v.   Harris, 

ley  V.  Howard,  23  Cal.  401.  Minor  (Ala.)  32. 

Or  where  the  officer's  return  shows  California. — Keybers  v.  McComber, 

a  service  only  two  days  before  the  trial,  67  Cal.  399;  Dore  v,  Dougherty,  72 

the  statute  requiring  three.     Ledford  Cal.  232 ;  People  v,  Greene,  52  Cal. 

V,  Weber,  7  111.  App.  87.  577. 

Writ  without  Seal. — Where  the  ac-  Georgia. — Lowe  v,  Burkett,  65  Ga. 

tion  was  commenced  by  a  writ  of  capias  564;  Solomon  v.  Newell,  67  Ga.  574. 

which    the   defendant  was    under  no  lotva. — ^Lyon  v.  Vanatta,  35   Iowa 

legal  obligation  to  observe,  because  no  521 ;  Myers  v.  Davis,  47   Iowa  325 ; 

judicial   seal   was  attached  thereto,  it  Darrah  v.  Watson,  36  Iowa  116;  De 

was  held  not  to  authorize  a  judgment  Tar  v.  Boone  County,  34  Iowa  488 ; 

by    default.     Woolford    v.    Dugan,   2  Decatur  County  v.  Clements,  18  Iowa 

Ark.  131.  S36;  Irions  v.  Keystone  Mfg.  Co.,  61 

1.  California. —  Howard  v.   Gallo-  iowa  406;    Ballinger  v.   Tarbell,     16 

way,  60  Cal.   10 ;  State  v,  Woodlief,  Iowa  491 ;  Shea  v.  Quintin,  30  Iowa  58. 

2  Cal.  241;  Porter  V.  Hermann,  8  Cal.  Mississippi. — Allen   v.   Dicken,   63 

625;    People    V.   Weil,    53    Cal.  253;  Miss.  91. 

Keybers    v.  McComber,  67  Cal.  395;  Texas.  —  Duer  v.    Endres,    i   Tex. 

Polack  V.  Hunt,  2  Cal.   193;  Ward  v.  App.  Civ.  Cas.,  ^  322 ;  Galveston,  etc., 

Ward,  59  Cal.  141.  R.  Co.  v.  McTiegue,  i  Tex.  App.  Civ, 

Colorado. — Swem     v.   Newell,    19  Cas.,  $457. 

Colo.  397.  *<It  is  well  settled  in  this  state  that  a 

Iowa. — Lyon   v.   Vanatta,  35   Iowa  judgment  rendered  without  jurisdic- 

522;  LeGrand  v.  Fairall,  86  Iowa  211.  tion  is  void,  absolutely  and  entirely^ 

Maine. — Winslow  v.   Lambard,   57  and  may  be  shown  to  be  void  in  a  col- 

^^'  35^  t  Penobscot  R.  Co.  v.  Weeks,  lateral  as  well  as  in  a  direct  proceeds 

52  Me.  456.  ing,  and  by  extrinsic  evidence  as  well 
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ularity  may  vitiate  the  judgment  on  direct  attack.^  Such  a  judg- 
ment is  voidable  only,  and  as  effective  as  a  judgment  by  default 

as  by  the  record  Itself,  and  a  judgment  In  Georgia  it  was  held  that  where 

rendered  against  a  partj  who  has  not  the  Superior  Court  had  jurisdiction  of 

been  served  in  anj  manner  with  sum-  the    subject-matter    and    had    issued 

mons  or  notice,  and  who  has  not  made  legal  process  properly  directed,  and 

any  appearance  in  the  case,  is  a  judg-  the  only  defect  was  that  it  was  served 

ment  rendered  without  jurisdiction,  one  day  too  late,  a  judgment  by  de- 

Mastin  v.  Gray,  19  Kan.  458;  Litowich  fault  after  appearance  by  counsel  was 

V,  Litowich,  19  Kan.  451 ;  Amsbaugh  voidable  only,  but  not  absolutely  void, 

V,    Exchange     Bank,    33    Kan.    100;  and  that  a  levy  founded  on   such  a 

Thorn  v.  Salmonson,  37  Kan.  441.  But  judgment  would  not  be  dismissed  on 

a  judgment  rendered  with  jurisdiction  the  ground  that  it  was  void.     Lowe  v, 

is  not  void,  but  at  most  only  voidable,  Burkett,    65    Ga.    564 ;     Solomon    v, 

and  can  be  impeached  or  overturned  Newell,    67   Ga.   574,    distinguishing 

only  in  a  direct  proceeding  instituted  Smith  v»  Bryan,  60  Ga.  628;  Dugan  v, 

for  that  purpose,  although  it  may  be  McGlann,  60  Ga.  353. 

ever  so  irregular  or   defective,    and  Irrecnilar  Botom  on  Scire  Faolae. — 

founded  upon  service  or  process  ever  The  irregularity  of  a  return  of  **  non 

so  irregular  or  defective;   provided,  ^j^"  to  the  first  of  two  successive  writs 

of  course,  that  in  all  cases  the  judg-  of    scire    facias    instead    of    **  nihil 

ment,  the  service,  and  the  process  are  hahei^^  which  was,  however,  properly 

not  so  irregular  or  defective  as  to  ab-  returned  to  the  second,  does  not  render 

solutely  destroy  the  jurisdiction  of  the  void  a  default  judgment  entered  upon 

court.  Armstrong  v.  Grant,  7  Kan.  285;  the  second  writ,  but  only  voidable  at 

Ogden  v.  Walters,  12  Kan.  282 ;  Simp-  the  instance  of  the  defendant  if  he 

son  V,  Kimberlin,  Z2  Kan.  580;  Pierce  acts  within  a  reasonable  time.     Brun- 

V.  Butters,  21  Kan.  124;  Rowe  v.  Pal-  dred  v,  Egbert,  164  Pa.  St.  615. 

mer, 29 Kan.  337;"  Larimer 'V.  Knoyle,  summoziB  Brroneondy  Directed. — 

43  Kan.  338.  Where,  contrary  to  law,  the  summons 

Senioe  on  Setnin  Day. — So  the  rendi-  is  directed  to  the  sheriff  of  another 
tion  of  a  judgment  by  default  where  county  than  the  one  in  which  the 
the  summons  was  served  on  its  return  suit  is  brought,  the  judgment  by  de- 
day,  in  contravention  of  statute,  was  fault  is  erroneous,  but  not  void, 
held  irregular  but  not  void.  Dutton  v.  Brown  v.  Chapman,  90  Va.  174. 
Hobson,  7  Kan.  196;  Armstrong  v.  Procees  Not  Properly  Signed. — ^A  judg- 
Grant,  7  Kan.  285 ;  Metsse  v,  McCoy,  ment  by  default  rendered  upon  a  writ 
17  Ohio  St  225.  not   signed   by  the  proper  officer  is 

1.  Keyberst;.  McComber,  67Cal.399.  erroneous,  Laidley  v.  Bright,  17  W. 

Tbe  Dlstlnotlon  is  pointed  out  in  the  Va.  779;  Stay  ton  v.  Newcomer,  6  Ark. 

following  extract  from  the  opinion  in  453 ;  Smith  v.  Affanassieffe,  2  Rich. 

Pratt  V,  Western  Stage  Co.,  27  Iowa  (S.  Car.)  334;  Foss  v.  Isett,  4  Greene 

363:  "The  return  might  be  defective,  (Iowa)    77;   Stone  v,   Harris,   Minor 

but  this  would  be  a  very  different  thing  (Ala.)  32;  but  not  void,  Laidley   v. 

from  an  entire  want  of  service,  where  Bright,   17  W.  Va.   779;    Ambler   ». 

the  action  of  the  court  following  would  Leach,  15  W.  Va.  677. 

be  without  jurisdiction  and  void.    Be-  In  Alabama  a  summons  not  signed 

fore  granting  the  default  it  was  the  by  the  clerk  or  his  deputy  was  held 

duty  of  the  court  to  determine,  from  not  sufficient  to  sustain  a  judgment  by 

an    inspection     of    the    record,    that  default,   even   though  the    defendant 

notice  had  been  given  as  required  by  afterwards   made   payments  on  such 

the  statute,  section  3149.    The  deter-  judgment.     Costley  v.  Driver,  45  Ala. 

mination  in  this  instance  may  have  been  230. 

erroneous,  and  yet  the  judgment  Failure  to  Embody  SpeoLal  Notice  In 
would  not  for  that  reason  be  void,  for  Snnimoiui. — ^The  failure  to  embody  a 
there  was  a  service.  If  a  service,  then,  particular  kind  of  notice  in  the  sum- 
it  was  defendant's  duty  to  seek  his  mons,  as  required  by  statute,  does  not 
remedy  against  the  alleged  irregularity  necessarily  avoid  the  judgment  by 
by  motion  in  the  District  Court  before  default  taken  thereon,  Keybers  v, 
coming  into  this."  McComber,  67  Cal.  395 ;    People  v. 
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regularly  rendered  until  reversed  in  the  appellate  court^  or  set 

Dodge,  iQjL  Cal.  487 ;  Bewick  v,  Mnir,  Mississippi^ — Semmes  v,  Patterson, 

^  Cal.  3^;  as  where  some  notice  is  65  Miss.  8. 

given,  altliongli    not    tlie    kind  pre-  New  Tork. — Gribbon  v.  Free!,  93 

scribed  bj  statute.     Gay  v.  Smith,  38  N.  Y.  96;  Watkins  v,  Stevens,  3  How. 

N.  H.  176.  Pr.  (N.  Y.  Supreme  Ct.)  a8;  Clapp  v. 

Thus,  where  a  judgment  bj  default  Graves,   26  N.   Y.  418;   McConn  v. 

WIS  rendered  for  a  specific  amount  on  New  York  Cent.,  etc.,  R.  Co.,  50  N. 

a  summons  defective  in  not  stating,  as  Y.  176;  Deimel'V.  Scheveland,  16  Daly 

the  statute  required,  that  a  judgment  (N.  Y.)  34. 

for  a  specific  amount  could  be  tcJcen  if  Dofisnlt   on  Too  Sliart  a   Notloo. — A 

the  ddendant  fails  to  answer  within  judgment  bj  default  on  a  summons 

the  time   specified,    it   was  said,  in  served  an  insufficient  number  of  days 

Kejbers  v,  McComber,  67  Cal.  395:  before  the  return  day  or  term  is  ir- 

'*  In  this  case  the  summons  was,  save  in  regular  but  not  void.    Darrah  v.  Wat- 

the  one  respect,  regular.    It  was  served  son,  36  Iowa  116;  Lyon  v.  Vanatta,  35 

with  the  complaint.      The  defendant  Iowa  531 ;  Shea  v,  Quintin,   30  Iowa 

was  thereby  apprised  of  the    nature  58;  Dougherty  v.  McManus,  36  Iowa 

and  scope  of  the  action,  of  the  time  657. 

and  place  for  answer,  and  the  amount  Before  Justice  of  the  Peace. — In 
or  sum  of  money  sought  to  be  recov-  Indiana^  prior  to  the  code,  it  seems 
ered.  The  summons  was,  we  think,  so  that  if  process  in  a  suit  before  a  jus- 
faur  regular  as  to  confer  jurisdiction  tice  of  the  peace  was  served  less  than 
of  the  person  of  defendant  upon  the  the  required  number  of  days  preced- 
court  and  make  it  a  duty  of  the  former  ing  the  return  day,  the  suit  necessarily 
to  combat  the  proceedings  if  he  would  abated  and  a  judgment  by  default  was 
not  be  bound  by  them.  It  cannot  be  a  nullity,  unless  the  defendant  ap- 
likened  to  a  case  in  which  there  is  no  peared  and  waived  the  insufficiency  of 
service,  and  in  which  a  defendant  may  service.  Michigan  Southern,  etc.,  R. 
not  be  aware  of  the  proceedings  against  Co.  v.  Shannon,  13  Ind.  171,  citing 
him,  but  is  a  case  of  service  of  an  ir-  Wort  v.  Finley,  8  Blackf.  (Ind.)  335. 
regular  process,  which  might  have  By  the  code  of  1853  it  was  made  the 
been  amended,  because  irregular  and  duty  of  the  justice  to  continue  the 
not  void,  or  might  have  been  set  aside  case  where  process  was  served  too 
bj  the  court  from  which  it  issued,  or  late,  unless  the  defect  was  waived  by 
on  an  appeal,  but  which  could  not  be  consent.  Under  this  provision  it  was 
entirely  ignored;  which  was  in  short  held  that  a  judgment  rendered  by 
voidable  and  not  void,  and  therefore  default  upon  too  short  a  notice  and 
the  judgment  predicated  upon  it  cannot  without  a  continuance,  especially 
be  attacked  in  this  collateral  proceed-  where  the  facts  rendering  a  continu- 
ing. The  following  cases,  though  not  ance  necessary  were  extrinsic,  was  not 
directly  in  point,  have  a  bearing  on  the  absolutely  void,  but  only  liable  to  be 
question:  Dorente  v,  Sullivan,  7  Cal.  vacated  upon  application  to  the  justice 
379;  Chemung  Canal  Bank  v,  Judson,  for  that  purpose.  Michigan  Southern, 
8  N.  Y.  254;  Drake  v,  Duvenick,  45  etc.,  R.  Co.  v.  Shannon,  13  Ind.  171; 
Cal.  455;  •  •  •  Sacramento  Sav.  Bank  Jamieson  v.  Caster,  16  Ind.  426. 
V.  Spencer,  53  Cal.  740;  Cloud  v,  Bnmmona  Omitting  Boor  or  Plaoe  of 
Eldorado  County,  12  Cal.  128."  See  Cknirt. — Where  a  notice  informed  the 
also  People  v.  Dodge,  104  Cal.  487.  defendant  that  unless  he  appeared  and 

L  California. — Keybers  v,  McCom-  defended  before  noon  of  the  second 

ber,  67  Cal.  399;  People  v,  Greene,  52  day  of  the  next  term  of  the  District 

Cal.  577;  Porter  v,  Hermann,  8  Cal.  Court  default  would  be  entered,  etc., 

^5;  State  Vu  Woodlief,  2  Cal.  241.  without  specifying,  as  it  should,  when 

Colorado, — ^Atchison,  etc.,  R.  Co.  v.  and  where  such  appearance  was  to  be 

NichoUs,  8  Colo.  191.                           "  made,  it  was  held  that  the  notice  was 

Iowa. — Dougherty  v,  McManus,  36  defective  but  the  judgment  valid  until 

Iowa  ^7 ;  Shea  v,  Quintin,  30  Iowa  reversed  on  appeal.    De  Tar  v,  Boone 

^;  Shawhan  v,  Loffer,  24  Iowa  217;  County,  34  Iowa  488. 

Ballinger    v,  Tarbell,   z6   Iowa  491 ;  Judgment  Bindinz  on  Plaintiff, — 

Moody  T.  Taylor,  X2  Iowa  72.  Where  a  writ  issued  by  a  district  court 
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aside  on  a  proceeding  instituted  for  that  purpose.^ 

g.  Waiver  of  Process— (i)  By  General  Appearance. — Where 
the  defendant  has  entered  a  general  appearance  he  authorizes  the 
court  to  proceed  with  the  case,^  and  such  appearance  operates  as 

was  served  by  a  summons  which  did  sisted  of,  and  a  judgment  by  default 

not  state  the  hour  of  the  day  nor  the  thereon  was  not  sustained.  Atchison, 

place  where  the  court  was  to  be  holden,  etc.,  R.  Co.  v.  Nicholls,  8  Colo.  191. 
and  the  plaintiff  obtained  a  judgment        In   MontanA,  in   an  action  for  con^ 

by  default,   such  judgment  was  held  version,  a  notice  in  the  summons  that 

valid  and  conclusive  upon  the  plaintiff  unless  the  defendant  appears  and  an- 

until  reversed.     Wood  v,  Payea,  138  swers  the  plaintiff  will  take  judgment 

Mass.  61.  for  a  certain  sum  is  bad  and  will   not 

Statatory  PxtnrlsionB  Mandatory* — ^The  support  a  default  judgment,  as  under 

requirement  of  the  statute  that  process  section  68  of  the  Code  Civ.  Pro.  the 

shall  be  in  a   specified  form  or  con-  notice  in  such  case  should  state  that 

tain  certain  statements  is  usually  held  unless  the  defendant  appears  and  an-> 

to  be  mandatory  to  the  extent  stated  in  swers  the  plaintiff  will  apply  to  the 


the  text,  Smith  v.  Aurich,  6  Colo.  391 
Sidwell  V,  Schumacher,  99  III.  426 
Hochlander  v.  Hochlander,  73  111.  618 


court  for  the  relief  demanded  in  the 
complaint.  Sawyer  v.  Robertson,  11 
Mont.  416. 

Lyman    v,  Milton,  44  Cal.  630;  and  Hi  Iowa,    under  the   code,   §  2599, 

where  not  fully  complied  with  a  judg-  the  notice  of  a  proceeding  must  In- 

ment  by  default  will  be  reversed  on  form  the  defendant  that  default  will 

direct    appeal.     Smith    v,    Aurich,   6  be  entered  against  him  unless  he  ap- 

Colo.  391.  pears  and  defends.  Lyman  v.  Bechtel, 

It  was  said  in  Sidwell  v.  Schumach-  55  Iowa  437. 
er,  99  111.  426 :  "  While  there  is  some  1.  Keybers  v.  McComber,  67  Qal. 
conflict  of  authority  upon  this  subject,  399;  Gribbon  v.  Freel,  93  N.  Y.  q6. 
yet  it  is  believed  that  the  weight  of  OfetJectlon  First  Balaed  on  AppeaL — 
authority  establishes  the  proposition  Under  modem  practice  a  motion  is 
that  where  the  law  expressly  directs  often  required  to  be  first  made  below, 
that  the  process  shall  be  in  a  specified  in  order  to  take  advantage  of  the  irregu- 
form  and  issued  in  a  particular  man-  larity,  or  it  cannot  be  taken  on  appeal. 
ner,  such  a  provision  is  mandatory,  and  People  v.  Dodge,  Z04  CaL  487;  De  Tar 
a  failure  on  the  part  of  the  official  whose  v,  Boone  County,  34  Iowa  490;  Leon- 
duty  it  is  to  issue  it  to  comply  with  ard  v,  Hallem,  17  Iowa  564.  But  the 
the  law  in  that  respect  will  render  such  rule  is  not  invariable.  See  infra^  XXI. 
process  void."  4.  f.  Preliminary  Motion, 

So  in  Hochlander  v,  Hochlander,  Collateral  Attais. — ^The  judgment  is 
73  111.  618,  the  objection  to  the  sum-  not  open  to  collateral  attack.  Key- 
mons  was  that  it  was  not  made  return-  bers  v.  McComber,  67  Cal.  399; 
able  to  the  next  term  after  its  date  as  Cooper  v,  Sunderland,  3  Iowa  114; 
required  by  the  chancery  act.  It  was  Boker  t^.  Chapline,  12  Iowa  204;  Bon- 
held  that,  the  statute  having  been  dis-  sail  v.  Isett,  14  Iowa  309;  Morrow  v. 
regarded,  the  writ  was  wi&out  force  Weed,  4  Iowa  77 ;  Ballinger  v.  Tar- 
and  failed  to  confer  jurisdiction  over  bell,  16  Iowa  491 ;  Shawhan  v,  Loffer, 
the  person  of  the  defendant,  and  that  24  Iowa  217;  Pursley  v,  Hayes,  22 
the  decree  entered  upon  the  default  of  Iowa  ii. 
the  defendant  was  void.  2,  How  Bliown. — It  must  be  shown  af- 

In  Colorado  a  process  informing  the  firmatively  that  the  defendants  against 

defendant    that   "the    said   action    is  whom   the  judgment  by  default  was 

brought  to  recover  the  sum  of  $500,  rendered  had  either  appeared  person - 

due  from  defendant  to  plaintiff  upon  ally  or  by  an  authorized  representa- 

certain  damages  claimed  to  have  been  tive.     Howell  v.  Campbell,   53   Kan. 

incurred  by  plaintiff,"  etc.,  was  held  742;  Gargan  v.  School  Dist.  No.   15,. 

an    insufficient    compliance     with    a  4  Colo.  57. 

statute  requiring  the  cause  and  gen-  Judgment  by  ConfiesBlon. — So  where, 

eral  nature  of  the  action  to  be  stated,  on  appeal  from  a  court  of  a  justice  of 

as  it  failed  to  inform  the  defendant  as  the  peace  from  a  judgment  entered  by 

to  what  the  "certain  damages  "  con-  confession,  the  record  did  not  show 
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a  waiver  of  all  service  of  process^  and  supports  the  entry  of  a 

judgment  by  default  or  nil  dicit  upon  his  failure  to  plead.^ 

the  appearance  of  the  defendant  ex-  could  be  taken  against  the  defendant 

cept  bj  inference,  and  parol  evidence  for  failure  to  plead  at  the  term  of  sery- 

was  admitted  to  show  that  he  did  not  ice,  none  can  be  taken  on  appearance 

in  fact  appear,  it  was  held  that  the  entered  at  that  term.    Baldwin  v,  Mc- 

judgment  was  void.     Smith  v.  Finlej,  Clelland,  15a  111.  42. 

53  Ark.  373.  But  the  right  of  the  parties  to  force 

i^^iinst    a    Partn«nlilp. — Where  a  each  other  to  trial  must  be  reciprocal, 

judgment  by  default  is  entered  against  and  where  the  defendant,  although  on 

a  partnership  on  a  record  showing  a  mere  entrj  of  appearance,  forces  the 

general   appearance  by  one  of  them,  plaintiff   to  proceed — as  where  in  at- 

it  will  be  regarded  as  a  clerical  mis-  tachment  proceedings  he  obtains  a  ten- 

prision    and    the    judgment    upheld,  day  rule  for  a  bill  of  particulars  to  be 

McCaskey 'V.  Pollock,  82  Ala.  174.  filed    by  plaintiff — the    plaintiff   may 

Fvmuylvaiila. — Under  the  practice  in  reciprocate  by  taking  judgment  at  the 

Pennsylvania,  under  section  33  of  the  end  of    the    ten  days  upon  filing  the 

Act  of   June  13,  1836,  a  judgment  by  bill  and  upon  failure  of  the  defendant  to 

defaultwas  void  and  would  be  set  aside  plead,    and    without    notice    to    him. 

where  an    appearance  was  entered  at  Baldwin  v.  McClelland,  152  111.  42. 

any  time  before  the  expiration  of  four  Bzemptloii  flrom  Bvle. — A  party  upon 

days  after  the  return  day.  A  narr,  had  whom  no  legal  service  of  process  was 

to  be  filed  before  the  judgment  could  made,  but  who  appeared   voluntarily 

have  been  taken.  Peacock  v.  Keystone  after  the  opening  of  the  term,  was  held 

Mut.   L.,    etc.,    Ins.  Co.,   i   Pearson  not  to  come  within  the  operation  of  a 

(Pa.)  132.  rule  entered  on  the  first  day  of  the 

Under   the  practice   (1875)   of    the  term,  requiring  all  defendants  to  file 

Court  of  Common  Pleas  of  Philadel-  their  pleas  on  or  before  the  morning 

phia,  a  judgment  by  default  for  want  of  trial  day  or  suffer  judgment  by  de- 

of  appearance  can  only  be  taken  after  fault.     Little  v,  Carlisle,  3  111.  376. 

fourteen  days  have  expired  since  serv-  In  Florida. — An  appearance  under  the 

ice.  Association  v.  Gardiner,  10  Phlla.  rules  of  practice  of  Florida  does  not 

(Pa.)  361.  amount  to  a  plea  of  the  general  issue 

In  a  scire  facias  sur  mortgage  no  so  as  to  preclude  a  judgment  by  nil 

marr,  need  be  filed  to  take  a  judgment  dicit.    It  simply  prevents  a  judgment 

for  want  of  an  appearance.   Associa-  for  default  in  appearance  at  the  first 

tion  V.  Gardiner,  10  Phila.  (Pa.)  361.  term.     Gregory  v,  McNealy,  12  Fla. 

1.  See    generally,    article  Appear-  587. 

AMCBS,  vol.  2,  pp.  632,  639,  644.  Texas. — In  Texas,  under  Hart.  Dig., 

S.  Alabama. — Jennings    v,  Pearce,  art    678,  a    judgment  by    default  is 

loi  Ala.  538.  authorized  upon  a  written  waiver  of 

Michigan, — Ferguson  v,  Oliver,  99  process  or  acceptance  of  service  by  the 

Mich.  loi.  defendant  without  other  proof  of  its 

Missouri. — Market  Street  Bank  v,  genuineness  than  its  having  been  filed 

Stumpe,  2  Mo.  App.  545.  among  the  papers  of  the  suit.    Crain 

New  Tork, — White  v.  Bogart,  73  N.  v.   Griffis,   14  Tex.   358.     But  under 

Y.  256;   Gribbon  v.  Freel,  93  N.  Y.  96.  article  1347a,  Rev.  Stat.  (Acts  1885,  P» 

Ohio.  —  Eaton  v.  Morgan,  Tappan  33),  acceptance  of  service  with  waiver 

(Ohio)  77.  of    issuance   and    service  of    citation 

Oklahoma,  —  Houghton,  etc.,   Mer-  made  prior  to  the  institution  of  the 

cantile  Co.  v,  Dvmont,  2  Okla.  365.  suit  will  not  support  a  judgment  by 

Oregon. — White  v.  Northwest  Stage  default.    McAnelly  v.  Ward,  72  Tex. 

Co.,  5  Oregon  99.  342. 

Wisconsin. — Egan    v.    Sengpiel,  46  Agreoment    to    Pay   Obllgatton,  —  A 

Wis.   703;    Lindauer    v.  CUnord,    44  mere  agreement  of  the  defendant  to 

Wis.  597 ;  North  America  Ins.  Co.  v,  pay  the  obligation  in  suit  does  not 

Swineford,  28  Wis.  257.  operate  as  a  waiver  or  authorize    a 

Bfltet  of  Entry. — ^The  effect  of  an  entry  judgment    by    default.     Burditt    v. 

of  appearance  as  a  substitute  for  service  Howth,  45  Tex.  466. 

of  process  is  identical  therewith ;  ac-  Coiurtttationality   of    Legislation. — ^A 

cordlngly,  where  no  judgment  by  default  code  provision  authorizing  a  personal 
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(2)  Bjf  Special  Appearance. — But  the  special  appearance  of  the 
defendant,  limited  to  the  express  purpose  of  making  a  motion  to 
call  the  attention  of  the  court  to  an  illegality,  is  not  sufficient  to 
act  as  a  waiver  of  process  and  authorize  a  judgment  by  default.^ 

(3)  Withdrawal  of  Appear ar^e. — ^Where  a  general  appearance 
has  been  entered  and  withdrawn,  no  judgment  by  default  can  be 
entered  unless  another  general  appearance  of  the  defendant  is 
entered  or  proper  service  of  the  summons  is  made .• 

(4)  Unauthorized  Appearance  of  Attorney. — ^A  judgment  by  de- 
fault  is  not  void  because  rendered  upon  an  authorized  appearance 
of  an  attorney.^  But  it  is  irregular  and  will  be  set  aside  upon 
application.* 

h.  Record  on  Appeal. — ^The  plaintiff  must  see  that  the  rec- 
ord on  appeal  from  a  judgment  by  default  affirmatively  shows 

and  final  judgment  by  default  against  On  Oremilliig  Dflmmrer. — ^And  a 
an  absent  defendant,  for  whom  the  judgment  b/  default,  after  oyerruling 
court  has  appointed  an  attorney,  with  a  demurrer  interposed  to  the  coin- 
privilege  to  come  in  and  deny  in  six  plaint  by  such  unauthorized  attorney, 
months,  does  not  violate  the  constitu-  will  not  be  set  aside  on  that  o^round. 
tion  of  the  United  States  as  depriving  Seale  v,  McLaughlin,  28  Cal. 
of  a  right  "without  due  process  of  668. 
law."    Ware  v.  Robinson,  9  Cal.  107.  Forg«d  Notice  of  Appearance. — ^There 

1.  Boals  V,  Shules,  29  Iowa  507;  is  no  distinction  between  a  forg'cd 
Chesapeake,  etc.,  R.  Co.  v.  Heath,  notice  of  appearance  and  a  notice 
87  Ky.  652 ;  Harkness  v.  Hyde,  98  U.  really  given  by  an  attorney  not  author- 
S.  476.  ized  to  give  it.    Jurisdiction  to  render 

Qnasbing  a  Bmnmona. — ^The  special  a  judgment  by  default  is  not  acquired 

appearance  of  the  defendant  for  the  in  either  case.     Burton  v,  Sherman, 

purpose  of  quashing  the  summons  or  so  N.  Y.  Wkiy.  Dig.  419. 

moving  to  dissolve  an  attachment  on  4.  Gilman  v.  Tucker,   18  Civ.  Pro. 

which  the  proceedings  were  founded  Rep.  (N.  Y.  Super.  Ct.)  50. 

does  not  authorize  a  judgment  by  de-  Dleoretlonary. — The  court  may,  upon 

fault.  Glidden  v.  Packard,  38  Cal.  649.  such  an  application,   give  such   relief 

DiBBOlvlag  an  Attaobment. — A  mere  as  in    its  discretion    may    seem  just. 

notice  of  motion  to  dissolve  an  attach-  Gilman  v.  Tucker,  18  Civ.  Pro.  Rep. 

ment  upon  which  the  suit  was  founded  (N.  Y.  Super.  Ct.)  50. 

does  not  authorize  the  clerk  to  enter  IniOlTent  Attorney. — Where  the   at- 

judgment    by    default.      Glidden    v,  torney  is  insolvent  the  judgment  by 

Packard,  28  Cal.  649.  default  should  be  set  aside  and  defend- 

Continnance. — So  the  mere  filing  of  ant  allowed  to  come    in  and  plead, 

an  affidavit  for  a  continuance  is  not  Gilman  v.  Tucker,   18  Civ.  Pro.  Rep. 

such  an  appearance  as  will  support  a  (N.   Y.  Super.  Ct.)  50. 

judgment  by  default.     Hoytv.  Macon,  Motion.— ^uch    relief    can,   in  Nenj 

2  Colo.  113.  Torkf  be  sought  only  by  a  motion  in 

2.  Young  V,  Dickey,  63  Ind.  31;  the  cause  in  which  the  unauthorised 
Coffin  V.  Evansville,  etc.,  R.  Co.,  7  appearance  was  entered,  unless  the 
Ind.  413 ;  Carver  v.  Williams,  10  Ind.  measure  of  relief  cannot  be  properly 
267;  Smith  V.  Foster,  59  Ind.  595;  determined  on  a  motion  having  regard 
Gunel  V.  Cue,  72  Ind.  34.  to  the  interests  of  all  concerned,  or  un- 

8.  Seale  v.  McLaughlin,  38  Cal.  less  the  question  of  unauthoriEed  ap- 
669;  Hunter  v.  Bryant,  98  Cal.  247;  pearance  is  complicated  with  fraud. 
Holmes  v,  Rogers,  13  Cal.  191 ;  Mun-  where  resort  may  be  had  to  a  court  of 
nikuyson  v.  Dorsett,  2  Har.  &  G.  equity.  Vilas  v,  Plattsburgh,  etc.,  R. 
(Md.)  374;  Henck  v.  Todhunter,  7  Co.,  123  N.  Y.  451;  Shelton  v.  Tiffin, 
Har.  &  ).  (Md.)  275;  Gilman  v.  6  How.  (U.  S.)  163;  Harshey  v.  Black- 
Tucker,  18  Civ.  Pro.  Rep.  (N.  Y.  man*,  20  Iowa  161 ;  Wiley  v.  Pratt,  33 
Super.  Ct.)  50.  Ind.  628. 
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suffident  service,  in  order  to  sustain  it.^ 

S.  Jmiidietion  of  Subject-matter. — To  authorize  the  court  to  ren- 
der a  valid  judgment  by  default  it  must  have  jurisdiction  of  the 
subject-matter  as  well  as  of  the  parties,*  otherwise  the  judgment 
by  default  is  absolutely  void,  although  process  in  the  action  has 
been  served  as  the  rules  of  law  require.* 

y.  Upov  What  PiEADivee  Aitthobized— 1.  Pleadings  Most  An- 
thoriie  Judgment. — The  pleadings  of  the  plaintiff  are  the  founda- 
tion of  the  judgment,  and  their  allegations  must  be  sufficient  to 
authorize  it  when  taken  by  default.* 

S.  Plaintifrs  Beclaration  or  Complaint — a.  General  Requisites. 
—Accordingly,  the  declaration  or  complaint  must  contain  all  the 
allegations  essential  to  constitute  a  cause  of  action  with  sufficient 
certainty  and  clearness  to  inform  the  court  what  kind  of  judg- 
ment by  default  to  render  without  consideration  of  proofs  out- 
side the  allegations.^    Where  it  is  deficient  in  this  respect  the 

1.  McGehee  v,  Wilkins,  31  Fla.  83 ;  Hussey  v.  Smith,  i  Utah  241 ;   Hard- 

Willamette  Falls  Canal,  etc.,  Transp.  wick  v.  Bassett,  25  Mich.  149. 
Co.  V.  Williams,  i  Oregon  iia ;  Willa-        JnrlBdictioii  In  Bqnlty. — In  equity  the 

mette  Falls  Canal,  etc.,  Transp.  Co.  plaintiff's  pleading    should  so  allege 

•0.  Clark,  I  Oregon  113.     See  infra^  the  cause  as  to  show  that  the  court  has 

XXI.  8.  a.  In  Respect  of  Service  of  jurisdiction  to   render    judgment    by 

Process.  ,  default.     Rogers  v,    Harrison,  i  Tex. 

Bov  Sbown. — ^And  it  must  be  shown  App.  Civ.  Cas.,  §494. 
without  reference  to  plaintiff's  coqi-        Mortgage    Not  Set  Out. — ^The    court 

plaint.    Willamette  Falls  Canal,  etc.,  will  not  render  a  decree  where  the 

Transp.  Co.  v.  Clark,  i  Oregon  113.  mortgage  upon  which  the  action  for 

3.  Eornschein  v.  Finck,  13  Mo.  App.  an  enforced  sale  is  brought  is  not  set 

121.  out    in     the    complaint.     Hussey   v. 

3.  Bornschein  v.  Finck,  13  Mo.  App.  Smith,  i  Utah  241. 
120;  Latham  v,  Edgerton,  9  Cow.  (N.        Gonflned  to  Amoirnt  Allegod. — A  judg- 

Y.)  227.  ment  by  default  in  a  foreclosure  suit 

1  Williams  v.  Knighton,  i  Oregon  cannot  be  entered  for  a  larger  amount 

234;DuBayi;.Uline,  6Wi8.  591,  where  than  the  complaint  shows  to  be  due. 

the  court  said  :  *•  If  we  could  hold  that  Savings,    etc.,    Soc.     v,    Horton,    63 

the  first  or  special  count  might  relate  Cal.  105. 

to  the  claim  of  lien,  and  was  good  in        6.  Swain  v,  Burnette,  76  Cal.  299; 

substance,    yet    most    certainly    the  Hallock  v.  }audin,  34  Cal.  172;  Rhoda 

money  counts  can  have  no  relation  to  v,  Alameda  County,  52  Cal.  350;  Hall 

such  lien,  and   the  judgment  of  the  v,  Jackson,  3  Tex.  305;  Williams  v, 

court,  as  well  as  its  finding  of  dam-  Knighton,  x  Oregon  234. 
ages,  is  upon  all  the  counts  of  the        Formal  Deftots.  —  A  declaration  good 

declaration  generally.     A  verdict  upon  in  substance  is  sufficient  to  uphold  a 

a  count  for  goods  sold  and  the  com-  judgment  by  default,  although   there 

mon  money  counts  could  not  warrant  may  be    formal   defects.     Lawver  v, 

a  judgment  of  lien,  and  a  judgment  so  Langhans,  85  111.  138. 
rendered    must    necessarily    be     re-        Dnty  of  the  Plaintiff. — Where  judg- 

▼ersed."  ment  is  taken  by  default  the  plaintiff 

Qlesal  OontraetB. — So  a  judgment  by  must    see   that    his    declaration    and 

default  rendered  on  a  complaint  set-  pleadings  authorize  it  upon  inspection 

ting  out  an  illeeal  cause  of  action  is  of   the    record.      Wood   v,  Georgia 

void.    Campbell  V.  State  Cent.  Bank,  Bank,  i  Fla.  424. 
xTex.  App.  Civ.  Cas.,  f  378.  Court    of    Bastrleted  Jnrladlctloii. — 

Bxtent  of  FrtDdide. — ^This  principle  Where  a  statute  confines  the  jurisdic- 

applies  both  at  law  and  in  equity,  tion  of  the  court  in    certain  defined 

Molesworih  v.  Vernev,  2  Dick.  667;  actions  to  cases  where  the  parties  or 

Simmonds  v.  Pallas,  8  Ir.  Eq.  Rep.  331 ;  one  of  them  lives  in  a  defined  judicial 
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judgment  by  default  is  void  and  will  be  reversed  on  appeal.^ 
6.  Verification. — ^Where  a  pleading  must  be  verified  the  ren- 

district,  a  judgment  by  default  cannot  defendant  before  return  day,  or  give 

be   rendered    where    the    declaration  notice  of  the  filing  of  it  after  return 

does  not  show    the    necessarj  facts,  day,  a  judgment  taken  by  default  is 

Bagley  v,  Pridgeon,  43  Mich.  550.  unauthorized  and  will  be  stricken  ofiP. 

In  Action  of  Sower. — In  an  action  of  Marlin  v.  Waters,  127  Pa.  St.  177.  Un- 
dower  the  demandant  seeking  to  re-  der  that  act  judgment  maj  be  entered 
coyer  damages  under  the  statute  must  for  want  of  a  sufficient  affidavit  of  de- 
suggest  upon  the  record  that  her  fense  after  fifteen  days'  service  of  the 
husband  died  seized  and  that  she  had  statement  and  at  any  time  on  or  after 
demanded  her  dower,  and  thereupon  a  the  return  day.  Weigley  v.  Teal,  125 
writ  of  inquiry  will  be  awarded  to  in-  Pa.  St.  A98. 

quire  as  to  the  truth  of  such  sugges-  1.  Fullerton  v.  Houpt,  12  Ark.  399; 
tion.  The  demandant  in  dower  is  Choynski  v,  Cohen,  39  Cal.  501 ;  Abbe 
entitled  to  costs  when  by  verdict  or  v,  Marr,  14  Cal.  210;  Swain  v.  Bur- 
otherwise  she  recovers  damages.  Mar-  nette,  76  Cal.  300 ;  Hallock  v.  Taudin, 
tin  V.  Martin,  14  N.  }.  L.  125.  34  Cal.  172;  Pittsburgh  Coal  Min.  Co. 

Scire  FadEB. — Where  a  writ  of  scire  v.  Greenwood,  39  Cal.  71 ;  Rhoda  v, 

facias  contains  all  the  essentials  of  a  Alameda  County,  52  Cal.  350;   Har- 

claim  under  Pennsylvania  Act  1887,  mon  v,   Ashmead,  60  Cal.  442;   Me- 

and  the  Act  1889,  art.  15,  432,  affecting  guiar  v.    Rudy,   7   Bush    (Ky.)  432; 

municipal    liens,   being   substantially  Finnell  v,  Jones,  7  Bush  (Ky.)  359; 

complied  with  in  the  writ,  a  copy  of  the  Fernald  v,  Speer,  3  Mete.  (Ky.)  459. 

claim    under    the  last- mentioned   act  Damacoa. — Where   no  damages  are 

need  not  be  served  upon  the  defendant  stated  in  the  complaint  and  there  is  no 

toauthorize  the  plaintiff  to  take  a  judg-  prayer  for  damages,  and  no  damages 

ment  by  default.    Oil  City  v,  Hartweil,  are  stated  or  claimed  in  the  summons, 

164  Pa.  St.  348.  a  valid  judgment  by  default  cannot  be 

Pennaylvanla. — Where  a  narr,  or  dec-  rendered.  Pittsburgh  Coal  Min.  Co.  v. 
laration  is  filed  in  an  action  brought  un-  Greenwood,  39  Cal.  71. 
der  the  Pennsylvania  New  Procedure  Defendant  SafetJact  to  Same  Principle. — 
Act  of  May  23,  1887,  it  must,  if  in  any  "And  upon  analogous  principles  a 
casesufficient,at  least  contain  all  the  es-  judgment  by  default  in  favor  of  the 
sentials  required  in  a  statement  as  pro-  defendant  will  be  reversed  on  appeal 
vided  by  section  5  of  the  Act  of  March  from  the  judgment  if  the  complaint 
21,  1806,  to  entitle  the  plaintiff  to  a  states  a  cause  of  action.  The  judgment 
judgment  by  default  for  want  of  an  affi-  by  default  against  the  plaintiff  is  in 
davit  of  defense.  Brennan  v,  Franey,  effect  an  adjudication  that  he  has  no 
5  Pa.  Co.  Ct.  Rep.  212.  The  plaintiff  case,  or,  in  other  words,  that  his  corn- 
must  be  required  to  furnish  such  a  plaint  does  not  state  a  cause  of  action, 
clear  and  full  statement  of  his  case  If  it  does  state  a  cause  of  action  the 
that  in  default  of  an  affidavit  of  de-  judgment  is  erroneous."  Swain  'v. 
fense  judgment  may  be  taken  and  liqui-  Bumette,  76  Cal.  299. 
dated  upon  data  furnished.  Trades-  In  Action  for  Fraadnlait  mEroprwoiL- 
men's  Bank  v,  Johnson,  Z2  Pa.  Co.  tattona. — Where  a  complaint  in  an  ac- 
Ct.  Rep.  6.  Section  2  of  the  Act  of  tion  for  fraudulent  misrepresentations 
April  5,  1862,  P.  L.  270,  relating  to  fails  to  allege  an  intent  to  defraud,  it  is 
judgments  by  default  in  Chester  fatally  defective  and  will  not  support 
county,  comes  under  the  operation  of  a  judgment  by  default.  Shields  v. 
the  repeal  insection9of  theActof  May  Clement,  12  Misc.  Rep.  (N.  Y.  Super. 
25,   1887,  P.   L.  272,  providing  that  Ct.)  506, 

plaintiff  must  serve  not  only  a  copy  of  Action  on  Promlaaory  Note. — A  judg- 

the  writing,   etc.,  but  also  a  concise  ment  by  default  taken  upon  a  promis- 

statement  of  his  demand.    Newbold  sory  note  which  fails  to  state  that  the 

V,  Pennock,  154  Pa.  St.  (91.  note  was  then  due  is  insufficient.  Wil- 

Notice. — Where  the  plaintiff  filing  a  Hams  v.  Knighton,  i  Oregon  234. 

statement  of  claim  under  the  Proce-  So  a  declaration  which  does  not  al- 

dure  Act  of  May  25,  1887,  P.  L.  271,  lege  the  delivery  of  a  note  in  a  suit  on 

neglects  to  serve  a  copy  thereof  upon  ^  promissory  note  will  not  authorize  a 
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dition  of  a  judgment  by  default  on  an  unverified  petition,^  or 
where  the  verification  is  not  in  compliance  with  any  provision  of 
the  statute  *  is  irregular. 

c.  Containing  Several  Counts. — At  commoii  law  a  judg- 
ment by  default  rendered  upon  a  declaration  containing  two 
counts,  one  of  which  is  erroneous,  is  reversible  on  writ  of  error. ^ 

In  Xodern  Pnottoo  a  judgment  by  default  will  be  held  good  if 
either  count   is   sufficient   to  support  it,*   and  a   judgment  by 

judgment  by  default.  Loungewaj  v.  Nortli  Garolina. — Under  a  statute  pro- 
Hale,  73  Tex.  495.  viding  that  judgment    final   may   be 

In  TeoEaa  a  petition  which  might  be  rendered  in  an  action  for  the  recovery 
subject  to  special  exception,  but  which  of  money  where  a  specific  sum  is  con- 
is  good  on  general  demurrer,  will  tracted  to  be  paid,  upon  a  sworn  com- 
authorize  a  judgment  by  default,  plaint  and  failure  to  file  an  answer  a 
Witt  V.  Harlan,  66  Tex.  660.  judgment  by  default  final  can  only  be 

In  llaliie  the  court  is   not  author-  rendered  when  the  complaint  is  veri- 

ized  to  default  the  defendant  because  fied.  Rogers  v.  Moore,  86  N.  Car.  85 ; 

his  specifications  of  defense  are  de-  Witt -y.  Long,  93  N.  Car.  388;  Hart- 

fective,  where  the  plaintiff's  declara-  man  v.  Farrior,  95  N.  Car.  177. 

tion  is  also  defective.     Sheldenv.  Call,  Such  a  statute  does  not  include  an 

55  Me.  159.     It  was  there  held  that  in  action  wherein  the  plaintiff  seeks   to 

such  cases  the  trial  court  will  treat  a  recover  upon  an  implied  contract.     In 

motion  by  the   plaintiff  to  have  the  such   a  case   an   inquiry  in   damages 

defendant    defaulted    as  an    informal,  must  be  had.     Witt  v.  Long,   93   N. 

demurrer,    and    decide    against    the  Car.  388. 

party  who  committed  the  first  error.  But    the    provision   of   the    statute 

In  Wlsconaln  a  different  rule  obtains  applies  to  a  case  where  in  considera- 

than  elsewhere,  and  a  judgment  by  de-  tion  of  merchandise  sold  and  delivered 

fault   is  not   necessarily   void    on    an  the  defendant  promises  to  pay  a  sum 

insufficient  complaint.     The  questions  certain.     Hartman  v.   Farrior,  95  N. 

"Whether  the  complaint  set  forth  a  cause  Car.  177.  And  a  final  judgment  by  dc- 

of  action  or  was  properly  verified  so  as  fault  is  now  allowed  when  a  verified 

to  authorize  a  judgment  by  default  are  complaint    sets    forth    one    or    more 

questions  for  judicial  determination  by  causes  of  action  each  consisting  of  an 

the  trial  court.     Frankfurth  v.  Ander-  express  or   implied    contract  to  pay 

son,  61  Wis.  108.  absolutely,  or  upon   a  contingency,  a 

And  although  the  judgment  by  default  sum  or  sums  of  money  fixed  by  the 

is,  in  fact,  entered  by  the  clerk,  it  is  terms   of   the  contract   or  capable  of 

deemed  a  judgment  by  the  court  and  being  ascertained  therefrom  by  com- 

an  adjudication  by  the  court  that  the  putation ;  but  not  upon  a  bail  bond, 

complaint  is  sufficient  and   duly  ver-  Roulhac  v.  Miller,  90  N.  Car.  174. 

ificd.   Frankfurth  v.  Anderson,  61  Wis.  2.  Hammerslaugh  v.  Farrior,  95  N. 

108;  Well©  V,  Morton,   10  Wis.  473;  Car.  135. 

Gorman  v.  Ball,  18  Wis.  24 ;  Egan  v.  8.  Swearingen    v.   Mount   Pleasant 

Sengpiel,  46  Wis.  703.  Bank,  13  Ohio   207 ;  Neidenberger  v. 

Such  a  judgment  by  default  is  there-  Campbell,  11  Mo.  359. 

fore  not  void,  although  it  may  be  ir-  4.  Swearingen    v.   Mount  Pleasant 

regular.  Frankfurth  v.  Anderson,  61  Bank,  13  Ohio  207 ;  Johnson  v.  Mullin, 

Wig.  io8;   Jackson  v.   Astor,  i  Pin.  12  Ohio  14;  Hunt  v.  San  Francisco,  11 

(Wi8.)i37;  Wan2ert;.Howland,ioWis.  Cal.  250. 

8;  Wood  V.  Blythe,  46  Wis.  650;  Falk-  **  The  appellant's  counsel  contends 

nert^.  Guild,  10  Wis.  563;  Tallman  v.  that  where  a  verdict  on  issue  joined 

McCarty,    11    Wis.    401 ;    Arnold    v,  or  on  a  writ  of  inquiry  of  damages  is 

Booth,  14  Wis.   180;  Gale  t/.  Best,  20  given    upon    several    counts,   one   or 

Wis.  44;  Amory  v.  Amory,  26  Wis.  more  of  which  is  bad,  no  judgment  of 

152;  Pier  V.  Amory,  40  Wis.  571 ;  Sal-  the  finding  can  be  sustained  on  error; 

ter  V.  Hilgen,  40  Wis.  363.  and  that  me  same  rule  obtains  where 

1.  Richardson  v,  Dinkgrave,  26  La.  judgment  is  entered  on  default  in  like 

Ann.  651.  cases   under  our  Practice   Act.    The 
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default  may  be  sustained  on  the  common  counts  although  the 
special  count  is  objectionable.^ 

d.  Declaration  Necessary. — Judgment  by  default  cannot 
be  taken  against  the  defendant  until  a  declaration  has  been 
served  upon  him,  unless  statutes  provide  for  substitution  of  notice 
in  the  summons.^ 

principle  is  unquestionablj  true  in  the  judgment  by  nil  dicitmsLj  be  rendered 

cases  of  verdict,   as  the  counsel  has  on  the  whole  declaration.     Keeler  v, 

shown  by  the  authorities  cited,  but  Campbell,  24  111.  287. 

this  doctrine  does  not  hold  in  regard  2.  Rankin  v.  Crowill,  Minor  (Ala.) 

to  judgments   where  the   law   deter-  125. 

mines  the  fact  and  the  amount  of  the  In  Hlasoiizl,  where  suit  is  brought 

recovery  on  default.  The  reason  of  the  in  the  Circuit  Court  upon  an  open  ac- 

rule  contended  for  in  cases  of  verdict  count,    nothing    under    the    statute 

is  that  it  is  not  certain  upon  what  basis  (Wagn.  Stat.  1053,  i  '0)9  short  of  a 

or  upon  which  of  the  counts  the  jury  delivery  to  each  defendant  of  a  copy 

rests  its  finding.  For  all  that  appears,  of  the  petition  or  of  the  account  with 

the  jury  may  have  found  its  verdict  the  items  set  forth  is  sufficient  service 

upon  the  bad  count,  and  thus  the  de-  to  authorize  final  judgment  at  the  re- 

fendant  may  be  compelled  to  pay  a  turn  term,  and  the  fact  that  of  two  or 

judgment  based  upon  no  legal  cause  more  defendants  the  first  is  personally 

of  action.  But  this  reasoning  does  not  served  will  not  authorize  such  judg- 

hold  where  the  law  itself,  upon  an  ad-  ment  against  a  subsequent  defendant 

mitted  cause  of  action,  fixes  the  result,  on  proof  of  service  at  his  place  of 

*  *  *  A  default  confesses  all  the  issu-  abode,  etc. ;  and  it  makes  no  difference 
able  facts  of  the  several  causes  of  that  defendants  are  sued  as  a  firm, 
action  counted  upon.  The  default  Clark  v.  Evans,  64  Mo.  258. 
amounts,  in  this  case,  to  a  confession  In  Iowa  the  service  of  a  copy  of 
of  indebtedness  for  the  causes,  and  on  the  petition  with  the  notice  of  the 
the  accounts,  alleged  in  the  complaint,  proceeding    is    not    a   jurisdictional 

*  *  *  The  defendant  cannot  say,  in  an-  prerequisite,  and  its  omission  will  not 
swer  to  or  avoidance  of  the  effect  of  entitle  a  party  to  have  the  default  set 
theadmission,  that  it  had  also  admitted  aside  without  an  affidavit  of  merits, 
an  indebtedness  for  a  cause  which  the  Knapp  v.  Haight,  23  Iowa  75. 

law  did  not  recognize  as  a  sufficient  New  York. — In  Crouse  v.  Reichert, 

basis  for  a  judgment.*'     Hunt  v,  San  21  Civ,  Pro.   Rep.   (N.  Y.  Supreme 

Francisco,  11  Cal.  250.  Ct.)    40,    where    a    complaint    was 

On  Promluory  Notea. — ^Where  each  of  served,     together    with     attachment 

two  promissory  notes  is  set  out  as  a  papers  issued  after  the  service  of  a 

distinct  cause  of  action,  a  motion  for  a  summons  without  a  complaint,  it  was 

judgment  by  default  must  be  granted  held  that,  as  it  was  not  served  with 

on  one  of  the  notes  where  the  defend-  the  summons,  nor  as  a  summons,  in 

ant  answers  only  to  the  cause  of  action  the  case,  but  only  as  a  part  of  the 

setting    out    the    other.    Curran    v.  papers  on  which  the  attachment  was 

Kerchner,  117  N.  Car.  264.  issued,  i*  would  not,  where  thereafter 

1.  Ford  V,  Baird,  2  Pin.  (Wis.)  242.  the    defendant    made    a     seasonable 

Nol.  Pros. — Where  the  plaintiff  de-  appearance  and  demanded  the  service 
clares  on  a  promissory  note  with  com-  of  a  copy  of  the  complaint,  which 
mon  counts  added,  a  nol.  pros,  must  be  was  not  complied  with  by  the  plain- 
entered  as  to  the  last  before  a  judgment  tiff,  warrant  the  entry  of  a  judgment 
by  default  can  be  entered  on  the  note,  by  default  for  want  of  answer. 
Moreland  v.  Ruffin,  Minor  (Ala.)  18.  Where  a  declaration  or  complaint 

In  masLwippl  a  judgment  by  default  is  served  upon  the  defendant  calling 

on  a  special  count  without  a  discontinu-  upon  him  to  plead  within  a  time  less 

ance  on  the  money  counts  is  held  reg-  than  that  limited  by  law,  he  is  under 

ular.     Soria  v.  Planters'  Bank,  3  How.  no  obligation   to  answer,  and  a  de- 

(Miss.)  46.  fault  judgment  entered  against  him, 

Wholo  Declaration. — ^Where  a  demur-  although  after  the  expiration  of  his 

rer  is  sustained  to  defendant's  answer  a  time  to  plead,  is  a  nullity.    Coon  v. 
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Agalnt  CodflOBiidaiit. — One  defendant  to  a  suit  cannot  take  a  judg- 
ment by  default  against  a  codefendant  without  a  cross  pleading 
stating  a  sufficient  cause  of  action.^ 

e.  Filing. — The  declaration  must  be  filed  within  the  time 
required  by  law.* 

AfUr  DdiNilt  Taken. — ^Where  the  defendant  is  allowed  to  come  in 
and  plead  after  a  default  is  taken,  he  is  bound  to  plead  although 
not  served  with  a  copy  of  the  declaration.^ 

Xoble,  2  How.    Pr.    (N.  Y.  Supreme  final  adjournment  of  the  court,  when- 

Ct.)  97.  ever   that  may  take  place.     Koon  v. 

After    DefaiUt    Entered. — Where    a  Moore,  19  Wend.  (N.  Y.)  95. 

party  is  let  in  to  defend  after  a  de-  8.  Hitchcock   v.    Barlow,   2  Wend, 

fault  the  plaintiff  is  not  obliged,  in  (N.  Y.)628. 

the  absence  of  statutory  provision,  to  NonProi. — Plaintiffs  who  have  failed 
serve  him  with  a  declaration  before  to  declare  before  the  expiration  of  the 
taking  a  judgment  by  default.  Hitch-  rule  to  plead  are  liable  to  be  non- 
cock  V.  Barlow,  2  Wend.  (N.  Y.)  628.  prossed  where  they  have  failed  to  ob- 

1.  Cavin  t'.  Williams,  8  Bush  (Ky.)  tain  an  extensioo   of  time  to  plead, 

}45.  although  all  the  defendants  have  not 

And  proper  service  of  process  or  an  been  broughtin ;  and  there  seems  to  be 

appearance  to  the  cross  pleading  by  no  distinction  whether  the  action  is  in 

the  defendant  thereto.  Cavin  v.  Wif-  contract  or  tort.     Shaw  v.  Colfax,  Col. 

liams,  8  Bush  (Ky.)  345;  Anderson  v.  &  C.  Cas.  (N.  Y.)  450.     So  one  of  two 

Ward,  6  T.  B.  Mon.  (Ky.)4i9;  Miller  defendants,,  under  a  statute  allowing 

r.  Cravens,  2  Duv.  (Ky. )  246.  **  either  party  "  to  bring  **  the  issue  "  to 

8.  Alabama, — Elliott   v.    Smith,    i  trial,  and  in  the  absence  of  the  other 

Ala.  74;  Wheeler  7^  Bullard,  6  Port.  p>arty  to  take  a  dismissal  of  the  com- 

(Ala.)  352;   Benson   v.   Campbell,    6  plaint,   verdict,  or  judgment,   as    the 

Port.  (AJa. )  455 ;  Ware  v.  Todd,  i  Ala.  case  may  be,  may  bring  the  case  to 

199;  Napper  v.  Noland,  9  Port.  (Ala.)  trial  where  he  has  a  separate  and  dif- 

2i8;  Price  v.  Chevers,  9  Port.  (Ala.)  ferent  defense,  and  take  a  judgment  of 

511;  Masterton  v.  Beasley,  i  Stew.  &  dismissal  by  default.  Gumee  t;.  Hoxie, 

P.  (Ala.)  247.  29  Barb.  (N.  Y.)  547. 

Colorado.  —  Beckett  v.  Cuenin,   15  FuUicatlom  of  Buminoiii. — Where  the 

Colo.  281.  statute  providing   for   publication  of 

Illinois. — Woodruff  v.  Matheney,  55  summons  requires  the  complaint  to  be 

IlLApp.  350;  Maple  V.  HaTenhiU,  37  filed  before    the    publication    of    the 

III  App.  311 ;  Pratt  v.  Grimes,  35  111.  summons,  a  judgment  by  default  taken 

164;  Moody  V.  Thomas,  79  111.  274;  Press  on  a  complaint  filed  two  weeks  after 

t?.  Ridgway  Refrigerator  Mfg.  Co.,  37  publication  of  the  summons   is  void. 

111.  App.  269;  Collins  V,  Tuttle,  24  111.  Anderson  v.  Coburn,  27  Wis.  558. 

623;  Herring  V.  (^jiimby,  31  111.  153.  Kew  Tork. — The    mere    fact  that  a 

Michigan,  —  South     Bend     Chilled  declaration    was    filed    de    bene    esse 

Plow  Co.  V.  Manahan,  62  Mich.  143.  was  held  not  to  annul  the  plaintiff's 

Mississippi.— Mcrriit  v.  White,    37  right  to  take  a  judgment  by  default  on 

Miss.  438.  defendant's  failure  to  plead,  where  the 

Pennsylvania, — Black  v.  Johns,  68  defendant    has  indorsed   his  appear- 

Pa.  St.  83.  ance  on  the  capias.    Cook  v.  Tuttle,  2 

Rvle  to  Declare.— Where  the  defend-  Wend.  (N.  Y. )  289. 

ant  has  duly  appeared  and  takes  a  rule  PenneylTanla.  —  Under  the  Pennsyl- 

against  the  plaintiff  to  declare  before  vania  Act  of  1836  a  plaintiff  is  not  en- 

the  end  of  the  term   next  following  titled  to  a  judgment  by  default  for  want 

after  service  of  the  notice  of  the  rule,  of  appearance  unless  he  has  filed  his 

the  plaintiff  is  in  default  if  he  does  not  declaration  within  the  time  prescribed 

declare  before  the  end  of  the  term,  by  the  statute.     Kohler  v.   Lucken- 

Dizen  v.  Bates,  7  Johns.  (N.  Y.)  537.  baugh,  84  Pa.  St.  258. 

In  such  case  the  rule  to  declare  ex-  Rule  In  Michigan. — In    Michigan  a 

pires  with  the  next  succeeding  term  judgment  by  default  rendered  upon  a 

after  it  is  given,  or,  in  effect,  with  the  declaration  which  is  served  before  it 
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AuziiUry  lutnuiMat. — Where  a  written  instrument  is  required  to 
be  filed  with  the  declaration,  the  declaration  alone  will  not 
authorize  a  judgment  by  default.^ 

WaiT«r  of  OmlMimi  to  FUo. — Error  in  omitting  to  file  the  declara- 
tion or  complaint  may  be  waived  by  the  affirmative  act  of  the 
defendant.* 

Babooqnoiit  VUing. — Where  the  judgment  is  taken  before  the  decla- 
ration is  filed,  it  is  not  validated  by  subsequently  filing.^ 

Boforo  Botnrik  Day. — The  plaintiff  cannot,  at  common  law,  take  a 
judgment  by  default  unless  he  files  his  declaration  before  the 
return  day  * 

At  Timo  Sumiiou  Unm. — But  the  filing  of  a  declaration  at  the  time 
summons  issues  does  not  preclude  the  plaintiff   from   taking  a 

is  filed  is  invalid.     Ellis  v.  Fletcher,  ration  and  papers  from  the  files  two  or 

40  Mich.  321.  three  weeks  hefore,  and  still  had  them 

J^uie  to  Plead, — Or  upon  a  rule  to  in  his  office,  a  judgment  by  default  for 

plead  which  is  entered  after  instead  of  want  of   a  plea  maj  still  be  taken, 

before  a  copy  of  the  declaration  is  although  no  declaration  be   on    file, 

served.    Blanck    v,    Ingham    Circuit  Schultz  v.  Meiselbar,  144  111.  a6. 

Judge,  44  Mich.  98.  8.  Rankin  v,  Crowill,  Minor  (Ala.) 

On  the  Same  Day. — But  when  both  125. 
acts  are  done  on  the  same  daj  and  Bole  to  Plead. — Under  the  common- 
within  a  short  time,  and  the  defendant  law  practice,  where  the  declaration  is 
is  not  misled  by  the  omission  to  enter  not  filed  until  after  the  statutory  time 
the  rule  until  after  service,  he  has  no  a  judgment  by  default  cannot  be  en- 
right  to  have  the  declaration  stricken  tered  until  a  rule  has  been  laid  upon 
from  the  files.  Blanck  v.  Ingham  Cir-  the  defendant  requiring  him  to  plead, 
cuit  Judge,  44  Mich.  98.  Pratt  v.  Grimes,  35  111.  164.     . 

1.  Lambert  v,  Jonte,  28  111.  App.  4.  Vanormer  v.  Ford,  39  Leg.  Int 
591;  Collins  ZK  Tuttle,  24  111.  623.  (Pa.)  180;  Dennison  v.  Leech,  9  Pa. 

"Where  the  action  is  brought  upon  St.  164;  Foreman  i'.  Schricon,  8  W. 

a  written  instrument  the  statute  puts  &  S.  (Pa.)  43;  Black  v,  Johns,  68  Pa. 

the   copy  of  that  instrument  in   the  St.  83;  Merritt  t;.  White,  37  Miss.438; 

same  category  with   the   declaration.  Nelson  v.  Rogers,  41  Miss.  635. 

and  the  consequence  of  a  failure  to  file  Entry  of  Appearance. — ^The  entry  of 

both  in  proper  time  is  expressly  de-  defendant's    appearance    by    consent 

clared  to  be  the  same  as  of  failure  so  does  not  authorize  a  judgment  by  de- 

to  file  the  declaration  where  the  action  fault    against    him    without    filing  a 

is  not  brought  upon  an  instrument  in  declaration  the  required  period  before 

writing."    Lambert  v,   Jonte,   28  111.  the  return  term  of  the  process.     Hoes 

App.  593.  V.  Van  Alstyne,  16  111.  384.. 

Filing  Anzillary  Instniment. — Where  In  IlllnoiB  a  plaintiff  who  does  not 

the  plaintiff  is  required  to  file  the  in-  file  his  declaration  ten  days  before  the 

strument  in  writing  upon  which  the  term  is  not  entitled  to  a  default  at  that 

suit  is  based,  together  with  the  decla-  term.     The  defendant  may  appear  and 

ration  to  authorize  a  judgment  by  de-  apply  for  a  continuance  at  plaintiff's 

fault,  it  includes  the  record  of  a  judg-  cost,  but  if  he  does  not  make  his  ap- 

ment  upon  which  the  suit  is  brought,  plication  the  case  should  be  continued 

Lambert  %\  Jonte,  28  111.  App.  591 ;  under  the  general  rule  and  the  costs 

Jefferson    v,   Alexander,   84  111.   278.  will  abide  the  final  result  of  the  suit. 

Compare  Hopkins  v.  Woodward,  75  Collins  v.  Tuttle,  24  111.  623. 

111.  65.  Under  the  Practice  Act  of  1853  ^erv- 

2.  Maple  v.  Havenhill,  37  111.  App.  ice  of  a  declaration  and  rule  to  plead 
311.  must  be  made  ten  days  before  the  term 

Srtopp^  —  The  defendant  cannot  to  entitle  a  party  to  a  default  at  a  va- 
take  advantage  of  his  own  fault,  and  cation  term.  Castle  v.  Judson,  17 
where  he  had  withdrawn  the  ded^'    ^^^*  3^'* 
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judgment  by  default  for  want  of  appearance.^ 

/.  Copy  of  Complaint. — Where  a  copy  of  the  complaint  is 
required  to  be  served  with  the  summons,  a  judgment  by  default 
entered  on  the  summons  alone  is  void.* 

g.  On  Scire  Facias. — In  a  scire  facias  to  revive  a  judgment, 
where  the  defendant  fails  to  appear  within  four  entire  days  (ex- 
clusive of  an  intervening  Sunday)  after  the  return  day  a  judg- 
ment may  be  taken  by  default  without  filing  a  declaration.* 

h.  Replication. — Where  the  plaintiff  files  a  replication  to 
defendant's  plea,  filed  after  the  expiration  of  the  statutory  time, 
he  waives  his  right  to  insist  upon  a  default  taken  prior  thereto.^ 

J.  Effect  of  Irregularity. — ^A  judgment  by  default,  taken 
on  proper  service,  is  erroneous  where  no  declaration  has  been  served 
or  filed,*  but  not  ineffectual  or  void  until  set  aside  or  reversed 
on  appeal.* 

/On  Amendments — (i)  Material  Amendment, — A  judgment 
by  default  is  not  authorized  on  an  amended  declaration  or  com- 
plaint, materially  affecting  the  plaintiff's  cause  of  action,''  unless 

1.  Brobston  v.  Campbell,  5  W.  N.  of  the  judgment  and  an  authorization 

C.  (Pa.)  273.  of  the  court  to  vacate  it  by  consent  of 

Berrliiff  Deolaxatlon — Nevf  Tork, —  the  parties.    Philadelphia  v.  Coulston, 

Where  there:   is   no  positive   rule  of  118  Pa.  St.  542. 

law  limiting  the  time  for  filing  and        6.  Maple  v.  Havenhill,  37  111.  App. 

serving    the    plaintiflPs  complaint  or  311 ;    Benson    v,    Campbell,   6    Port, 

declaration,  the  plaintiff  is  not  out  of  (Ala. )  455. 

court  if  he  does  not  declare  within  a        6.  Maple  v,  Havenhill,  37  111.  App. 

year  aft^r  the  defendant's  appearance,  311;   Mulford  v.  Stalzenback,  46  111. 

in  accordance  with  the  English  rule.  303;  Buckmaster  v.  Carlin,  4  111.  104; 

A  judgment  bj  default  may  be  taken  Swiggart  v.  Harber,  5  111.  364;  Lyons 

thereiSter  on    proper   service    of  the  v.  Cooledge,  89  111.  529;  Rockwell  v. 

declaration  and  failure  of  defendant  to  Jones,    21    111.  279;   St.   Louis,    etc., 

plead.  Dole  v.  Young,  11  Johns.  (N.  Coal,  etc.,  Co.  v.  Sandoval  Coal,  etc., 

Y.)  90.  Co.,  Ill  111.  32. 

S.  Southern  Pac.  R.  Co.  v.  Superior  Remand  to  Oomplete  Record. — Al- 
Ct,  59  Cal.  471.  though  a  judgment  by  default  with- 
in Hew  Tork,  where  no  complaint  out  a  declaration  is  irregular  on  a  writ 
is  served  with  the  summons  the  plain-  of  error,  the  appellate  court  may, 
tiff  by  default  is  limited  to  the  legal  where  this  is  the  only  objection,  re- 
effect  of  his  allegations  as  well  as  by  mand  the  cause  to  enable  the  plaintiff 
his  proofs.  Shields  v.  Clement,  12  to  obtain  leave  to  perfect  the  plead- 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  506;  ings  and  have  a  trial  on  the  merits. 
Stevens  V.  New  York,  84  N.  Y.  296;  Benson  v,  Campbell,  6  Port.  (Ala.) 
Weatherbyt^.  Wood,  29  How.  Pr.  (N.  455. 

Y.  Supreme  Ct.)  404;  Beach  t/.  Cooke,        7.  Barber  v,  Briscoe,  8  Mont.  214; 

28  N.  Y.  508;  Grslham  v.  Read,  57  N.  Brown  v.  Brown,  21   La.  Ann.  461; 

Y.68x;£vans  v.  Burton,  42  Hun  (N.  Hughes  v.  Harrison,  8   Mart.   N.  S. 

Y.)  652,  (La.)    298;    Ballio    v,   Prudhome,    8 

8.  Forest  v.  Price,  37  N.  J.  L.  177.  Mart.  N.  S.   (La.)   338;   Caldwell  v. 

Otherwise  a  declaration  must  be  filed  Fales,  2  La.  130;  Allain  v.  Preston,  a 

and  the  cause  proceeds  as   in  other  La.   392;   Knight   v.  Knight,  12   La. 

cases.   Forest  v.  Price,  37  N.  J.  L.  177.  Ann.  59. 

1  Philadelphia  V.  Coulston,  118  Pa.        BUI   of  Parttonlan.  —  On    appeal    a 

St  542.  judgment  by  default  rendered  upon 

lutaaoe. — So  where  trial  was  pro-  pleadings  containing  additional  items 

ceeded  with  and  verdict  had  it  was  neld  filed  without  leave  of  the  higher  court 

that  there  was  a  mutual  relinquishment  is  erroneous  and    will   be    reversed. 
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the  amendment  is  served  upon  the  defendant  and  he  fails  to 
plead  thereto  within  the  statutory  time* 

(2)  Immaterial  Amendment. — Where  the  eflfect  of  an  amend- 
ment is  merely  to  cure  a  defective  and  immaterial  statement  so 
as  to  give  it  the  appropriate  form,  no  service  of  the  amended 
pleading  is  required  to  authorize  the  judgment  by  default.^ 

(3)  Supplemental  Complaint. — The  rule  in  respect  to  material 
amendments  applies  to  a  supplemental  complaint,  as  the  judg- 
ment by  default  must  conform  to  the  pleadings  of  which  notice 
is  given  to  the  defendant.* 

^)  Prior  Entry  of  Default. — The  entry  of  default  on  the  failure 

Hannon  v.  Tallman,  i    Cine.  L.  Bull,  ment,  after  the  plaintiff  has  entered  Into 

(Ohio)  79.  the  consent  rule*,  the  plaintiff  must 

Changing   CaoM   of  Aotlon.  —  So    a  serve  a  new  or  amended  declaration 

judgment  bj  default  cannot  be  taken  before  he  can  enter  a  judgment  bj  de- 

on  an  amended  declaration  changing  fault    Cushwav.  Cushwa,  9  Gill  (Md.) 

an  action  brought  in  debt  to  one  of  242. 

assumpsit.    U.    S.    Bank    v.    White,  After  Demuzrtr  Ov«rnil«L — A  judg* 

Wright  (Ohio)  574.  ment  for  failure  to  answer  a  complaint 

Bk  parte  Amendment  does  Mot  Avoid  which  is  amended  without  notice  to 

Judgment. — But  the  failure  to  give  no-  defendant  after  demurrer  is  overruled 

tice  of  an  amendment  of  a  complaint  is    erroneous.     Tolmie    v.    Otchin,   i 

made  ex  parte,  in  an  action  on  an  un-  Oregon  95. 

dertaking  in  which  an  order  of  arrest  Motion  to  ttrOn  out  Amended  Head- 
was  issued,  was  held  not  to  avoid  the  Ing. — ^The  hearing  and  denial  of  a  mo- 
judgment  by  default  although  it  sub-  tion  to  strike  out  an  amended  petition 
stantiallj  increased  the  amount  de-  impliedly  sustains  a  demurrer  to  the 
manded.  It  was  an  irregularity  cor-  original  petition  on  file  and  authorizes 
rectible  on  motion,  not  affecting  the  the  trial  court  to  render  a  judgment 
validity  of  the  judgment  until  set  by  default  against  the  defendant  on 
aside.  Carr  v.  Sterling,  114  N.  Y.  558.  the  amended  petition.  McCoUum  v. 

1.  Barber  v.  Briscoe,  8  Mont.  214;  Lougan,  29  Mo.  451. 

Leavenworth,    etc.,    R.    Co.   v.   Van  Qeneral  Denial. — Where  the  amend- 

Riper,  19  Kan.  317;  Haight  r.  Schuck,  ment  to  the  plaintiff's  declaration  or 

6  Kan.    192;   Wilson   v,   Preston,   15  complaint  does  not  change  the  issue, 

Iowa  246 ;  Davis  v.  Davis,  8  La.  Ann.  91.  it  is  error  to  render  judgment  by  de- 

Lonlsiana. — Where  plaintiff  prayed  fault  thereon  if  a  general  denial  to  the 

in  an  amended  petition  that  defendant  original   declaration,   etc.,  is  on  Hie. 

might  be  ordered  to  declare  on  oath  McQuade  v,  Chicago,  etc.,  R.  Co.,  78 

in  open  court,  on  a  day  to  be  fixed,  Iowa  688. 

whether  a  certain  account  was  not  cor-  2.  King  v.  Goodson,  42  Tex.  81. 

rect,  a  judgment  by  default  cannot  be  Bf  Mil  Dlolt. — Where  an  amendment 

confirmed  on  the  day  after  the  filing  of  to  the  plaintiff's  pleadings  works  no 

such  petition  without  any  day  havine  substantial  alteration  in  the  original 

been  fixed  for  defendant  to  answer  and  declaration,  a  judgment  by  nil  dicit  is 

without    answer    to    interrogatories,  authorized  although  they  are  not  filed 

Davis  XK  Davis,  8  La.  Ann.  91.  afresh.  Northrop  v.   Flaig,  57   Miss. 

New  Partial  in  Partition. — In  an  action  754. 

of  partition   the   bringing  in  of  new  Not  In  Deflaiilt. — When  the  amended 

parties,  alleging  that  they  have  or  claim  pleadinj?  does  not  materiall  v  alter  the 

an    interest  in    the   subject-matter  of  plaintiff's  case  or  affect  the  defend- 

partition,  is  an  amendment  in  matter  ant's  defense,  the  defendant  cannot  be 

of  substance  requiring  service  of  the  adjudged  to  be  in  default  for  failure 

amended  complaint  upon  the  defaulting  to  answer  it.  Cohen  v,  Hamill,  8  Kan. 

defendant.    Reinhart  v.  Lugo,  86  Cal.  621. 

395.  8.  State  v.  Jacksonville,  etc,  R.  Co., 

in  ^eotment  Proceodlngt. — In  eject-  16  Fla.  708. 
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of  a  party  to  answer  an  original  pleading  of  his  adversary  does  not 
conclude  his  right  to  answer  an  amended  pleading.^ 

(5)  Judgment  Not  Void. — The  allowance,  on  an  ex  parte  motion 
of  the  plaintiff,  of  an  amendment  to  a  complaint  increasing  the 
amount  claimed  is  irregular  and  vitiates  a  judgment  by  default 
rendered  thereon.*  But  the  irregularity  does  not  avoid  the 
judgment,'  which  stands  until  it  is  set  aside  or  amended.^ 

(ff)  After  Default  Taken, — After  the  default  of  the  defendant 
has  Deen  taken  on  the  plaintiff's  original  pleading  the  courts  will 
not  favor  applications  of  the  plaintiff  to  substantially  amend  the 
complaint,^  and  a  ruling  permitting  the  plaintiff  to  amend  his  peti- 
tion after  entry  of  defendant's  default  is  erroneous,*  unless  the 
default  is  first  set  aside  and  defendant  allowed  to  plead.'' 

1.  Reinhart  v.  Lugo,  86  Cal.  399.  court  held,  the  amendment  would  not 

BIbct  of  Axaeiidinent.  —  An  amend-  have  been  material  if  it  had  not  ex- 
ment  in  a  matter  affecting  the  sub-  ceeded  the  amount  stated  in  the  sum- 
stance  of  the  original  pleading  opens  mons. 

the  default  thereon,  and   it  must  be  In  OMo   it  was  held  that  if,   after 

senred  upon  a  defaulting  defendant,  default  for  not  answering,  a  petition 

Reinhart  v,  Lugo,  86  Cal.  395.      But  was  found  defective  in  a  matter  which 

it  does    not    operate  to  set  aside   a  would  constitute  error  in  a  judgment 

judgment   by    default    already  taken  rendered  thereon,  and  an  amendment 

against  a  codefendant  not  deuiulting.  is  allowed  on  application  to  the  court, 

Loeber  v.  Moore,  20  D.  C.  9.  the  plaintiff  cannot  have   immediate 

8.  Carr  v.  Sterling,  114  N.  Y.  558;  judgment,  but  must  wait  the  regular 

May  v.  State  Bank,  9  Ind.  333 ;  Bash  term  for  an  answer.    Mather  v.  Gallia 

V.  Van  Osdol,  75  Ind.  186.  Furnace    Co.,    i    W.    L.   M.    (Ohio) 

Btatatory  ArUtratton   Bond. — In   an  351. 

action  on  a  statutory  arbitration  bond  BiU  of  Partloiilan. — ^An  amendment 

it  was  held  to  be  erroneous  to  permit  of  a  bill  of  particulars  attached  to  a 

the  plaintiffs  to  amend  their  complaint  complaint  taken  after  the  rendition  of  a 

bj  inserting  the  amount  for  which  the  judgment  by  default,  so  as  to  allow  a 

award  was  confirmed  and  judgment  judgment  for  a  larger  amount  than  is 

thereon  rendered.    Bash  v.  Van  Osdol,  claimed  in  the  original  cause  of  ac- 

75  Ind.  186.  tion,  invalidates  the  judgment.     Co- 

t.  Carr  v.  Sterling,  114  N.  Y.  558.  lumbia  County  v.  Branch,  31  Fla.  62. 

4.  Carr  v.  Sterling,  114  N.  Y.  558.  Declaratioii  FaJUng  to  State  CanM  ot 
That  a  mere  irregularity  does  not  AetUm. — Where  the  plaintiff's  declara- 

avoid  a  judgment,  see  Tewettv.  Crane,  tions  fails  to  state  a  cause  of  action, 

35  Barb.  (N.Y.)  208;  Benselt;.  Lynch,  he  cannot,  after  defendant's  default, 

44  N.  Y.  163.  amend  by  restating  his  cause  of  action 

5.  Haggin  v,  Lorenz,  15  Mont.  312;  and  without  notice  take  another  judg- 
Barber  v.  Briscoe,  8  Mont.  214;  Neid-  ment  thereon.  Wood  v,  Nicolson,  43 
enberger  v,  Campbell,  11  Mo.  359.  Kan.  461. 

ia  bwtaaM  of  an  Allowable  Amond-  Immatozlal  AmeiLdiiient. — A  plaintiff 

aunt  is  set  forth  in  Schuttler  v.  King,  may,  however,  be  allowed  to  amend 

X3  Mont.    149,  where  it  is  said  that  the  record  and  pleadings  in  matters 

when  an  amendment    is    made  to  a  not  affecting  the  substantial  rights  of 

complaint,  in  an  action  upon  a  contract  the  defendant  after  ^  default  taken, 

for  thrpayment  of  money,  so  as  to  in-  Loring  v.  Wittich,  16  Fla.  617 ;  Mc- 

clnde  interest  upon  the  demand  to  the  Laughlin  v,  Wilks,  42  Mich.  553. 

date  of  judgment,   and  judgment  is  6.  Tullis  v,  Scott,  38  Tez.  537. 

thereupon  taken  as  by  default  without  T.  Tullis  v.  Scott,  38  Tez.  537. 

further  service  upon  the  defendant.  How  Partlos. — ^A  subsequent  amend- 

the  judgment  will  be  reduced  on  ap-  ment  of  plaintiff's  pleading,  bringing 

peal  to  conform  to  the  amount  stated  new  parties,  does  not  waive  the  de- 

ia  the   summons,   although,   as   the  fault  where  it  does  not  in  any  manned 
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(7)  After  Record  Lost. — ^Where  the  plainti£F's  declaration,  com- 
plaint, or  petition  has  been  lost,  together  with  the  writ  of 
summons,  the  plaintiff  must  first  supply  the  record  by  a  proper 
proceeding  taken  on  notice  to  defendant,^  otherwise  his  judg- 
ment by  default  will  be  reversed  and  the  cause  remanded.* 

8.  Plaintiff's  Affidavit— Whan  Saqoind  Jii;ri|idiotioiial.— Where  the  fil- 
ing  of  an  affidavit  is  a  statutory  requisite  to  the  rendition  of  a 
judgment  by  default  it  must  be  filed  at  the  same  term  or  the 
judgment  by  default  is  void.* 

VI.  Entbt  of  Default — 1.  Simple  DefiEtult — a.  Necessity  and 
Purpose  of  Entry. — ^The  failure  of  the  defendant  to  appear  at 
the  required  time,*  or  to  plead  before  the  expiration  of  the  stat- 
utory period,  must  regularly  be  noted  and  entered  of  record  to 
authorize  the  rendition  of  a  judgment  by  default  thereon*  and  to 
preclude  the  defendant  from  the  interposition  of  a  defense  or  the 

affect  the  rights  of  parties.    McDonald  preliminarj  affidavit  is  Toid.    Manlej 

V.  Donaghue,  30  Iowa  568.  v,  Headlej,  10  Kan.  88. 

Amandment   of   Writ.  —  But    where  BnletoBliowCaiua. — Where  an  affida- 

damages  in  an  action  on  contract  are  vit  is  required  upon  a  rule  to  show 

awarded  in  excess  of  the  amount  laid  cause  it  must  be  filed  upon  entering 

in    the    writ,    the    plaintiff    may    be  the  rule  in  order  to  authorize  a  j  udg- 

allowed  to  amend  the  writ,  even  after  ment  by  default.    Cooper  v.  Galbraith, 

judgment   by  default,    so  as   to  cor-  24  N.  J.  L.  219. 

respond  to  the  amount  awarded,  with-  &i  Colorado,  unless  the  affidavit  is 

out  an  order  allowing  the  defendant  filed  by  a  party  to  the  suit  the  judg- 

to  replead.      Fowlkes  v,   Webber,  8  ment   by  default  is  void.    Everett  t\ 

Humph.  (Tenn.)  533.  Connecticut  Mut  L.  Ins.  Co.,  4  Cola 

1.  Brown    v.    King,    39    Mo.    380,  App.  509. 

where    the    court    said:    <* After    the  In  Klclilgaii  an  affidavit  of   nonap- 

destruction  of  the  papers  it  was  not  pearance  should  regularly  be  filed  be- 

sufficient  for  him  to  appear   in  court  fore  a  default  is  taken,  but  it  is  not  a 

ex  parte    and    file    either    a  new  or  prerequisite  to    the    validity    of   the 

amended  petition,  as  if  the  cause  was  judgment  by  default,  which  will  not 

regularly  in  court.   When  the  petition  be  reversed  for  the  lack  of  it.    Cook 

was  lost  or  destroyed  the  defendant  v,  French,  96  Mich.   525;    Bogue  v, 

could  not  answer  or  make  his  defense;  Prentis,  47  Mich.  124. 

and  the  record  could  only  be  supplied  4.  Oudenarde  v.  Van  Bergen,  Col. 

by  taking  the  requisite  legal  course  Cas.  (N.  Y.)47;  Jackson  v.  Smith,  i 

for  that  purpose."  Johns.  Cas.  (N.  Y.)  106. 

8.  Brown  v.  King,  39  Mo.  380.  B.  Crabtree  v.  Green,   36  111.  278; 

8,  Walter  t;.  Alexander,  2  Gill  (Md.)  Lehr  v,  Vanderveer,  48  111.  App.  513; 

304.  Piercy  v.   People,   10  111.   App.  221; 

miBOlf.— Section  34,  c.  79,  Rev.  Stot.,  Drake  v,  Duvenick,  45  Cal.  463 ;  Wool- 
which  provides  for  the  filing  of  an  affi-  ery  t;.  Grayson,  no  Ind.  149;  Palmer 
davit  of  plaintiff's  claim,  doei  not  t/.  McMaster,  8  Mont.  186. 
authorize  the  Circuit  Court  to  permit  Buffldoiicy  of  Entry. — Where,  under 
the  filing  of  such  an  affidavit  after  an  a  statute  allowing  the  entry  of  a  de- 
appeal  taken  from  a  justice  so  as  to  con-  fault  in  vacation  and  judgment  thereon 
fer  upon  the  plaintiff  the  right  to  at  the  ensuing  term,  the  following  entry 
a  default  against  the  defendant  and  dis-  was  made :  "  Plaintiff  claims  judgment 
missal  of  the  appeal  for  the  mere  want  against  defendant  for  want  of  a  plea, 
of  an  affidavit  of  merits.  Mason  v,  Nov.  7,  1854,"  signed  by  the  counsel 
Mandl,  24  111.  App.  154.  for  plaintiff  and  attested  by  the  clerk, 

m  Atteolnnwit  FrmtiMHHnir — ^A  judg-  the  court  said:  ** Conceding,  for  the 
ment  by  default  rendered  upon  an  purpose  of  the  argument,  that  the  en- 
attachment  issued  without  the  requisite  try  upon  the  docket  which  is  copied 
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prosecution  of  other  measures  to  defeat  the  plaintiff's  action.^ 

b.  Notice  to  Defendant. — The  power  of  a  trial  court  to  en- 
ter  a  default  is  derived  from  the  implied  consent  of  the  defend- 
ant,* and  accordingly  the  j>laintiff  is  not  required,  unless  a  statute 
expressly  so  provides,  to  give  notice  to  the  defendant  in  order  to 
authorize  the  entry  of  a  simple  default,*  or  to  make  application 
for  a  judgment  thereon.* 

PNrampdfln  on  AfpmJ. — Where  required  by  statute  the  notice  must 
be  given,  but  notice  will  be  presumed  on  appeal  unless  the  con* 
traiy  is  shown.* 

above    is,    although    signed    bj    the  regular.    Genobles  v.  West,  23  S.  Car. 

plaintiff  s  attorneys,  made  the  act  of  154. 

the  clerk  by  his  attestation  of  it,  it  is  1.  Crabtree  v.  Green,  36  111.   27J), 

clear  that  the  words  themselves  do  not  where  the  court  said :    *'  There  is  no 

amount  to  the  entry  of  a  default.  The  rule  of  practice  better  or  more  firmly 

entry  is  not  that  a  default  had  taken  settled  than  that  it  is  error  to  assess 

place,or  that  the  defendant  had  failed  to  damages  or    redder    final    judgment 

plead,  but  that  plaintiff  claimed  judg-  without  an    issue  or  upon  a  default. 

ment  for  want  of  a  plea.     The  entry  is  When  a  defendant  fails  to  plead  ac* 

a  statement  of  the  claim  set  up  by  the  cording  to  the  rules  of  practice    the 

plaintiff,  and  not  of  the  fact  that  there  plaintiff  may  take  a  default  and  have 

existed  a  default.     It  is  true  that  it  was  his  damages  assessed  and  a  final  ]udg- 

shown  to  the  court,  at  the  time  when  ment  rendered.  ♦  ♦  *  Until  a  defend- 

thejudgmentby  default  was  rendered,  ant  fails  to  plead,   and   a  default  is 

that  the  defendant  had  not  pleaded  entered,  he  has  the  right  to  interpose 

when  the  entry  was   made  upon    the  a  defense,  and  the  court  cannot  judi- 

docket ;   but  that  cannot   sustain  the  cially  know  that  he  does  not  intend  to 

jud^ent,  because  it  is  only  the  fact  make  a  defense.    The  object  of  de- 

tbat  an  entry  of  the  default  was  made  faulting  a  defendant  is  to  ascertain 

before   the    defendant    had     pleaded  whether  he  has  a  defense,  and  if  he 

which  will  authorize  a  judgment  by  fails  to  defend  the  action,  the  default 

default  after  pleas  are  filed."  Woosley  is  entered,  and  until  it  is  set  aside  he 

t*.  Memphis,    etc.,   R.   Co.,   28  Ala.  is  precluded  from    pleading,   and   is 

536.  considered  as  confessing  the  cause  of 

icaJost  HuBlMaid  and  WUto. — Where  a  action.      The  court  below  therefore 

decree  is  rendered  against  joint  de-  erred  in    assessing  the  damages  and 

fendants — as  against  husband  and  wife  rendering     final    judgment    in    this 

00  foreclosure  of  a  mortgage — the  de-  case  without  defaulting  the  defend* 

cision  is  irregular  unless  the  default  is  ants." 

entered.  MaTone  v.  Bosch,   104  Cal.  Answer  Filed  befinre  Aotoal  Bntzy. — 

680.  The  defendant  is  not  in  default  so  as 

Oa  Orerrnliiig  a  DenmrTer. — The  en-  to  authorize  a  motion  to  strike  out  an 

trj  of  a  simple  default  upon  the  over-  answer  unseasonably  filed  by  him  until 

ruling  of  a  demurrer  to  a  complaint  is  his  default  is  noted.     Bowers  v.  Dick- 

not  essential  to  the  rendition  of  judg-  erson,  18  Cal.  420. 

ment  thereon  against  the  defendant.  BfEsot  of  Bntry. — An  entry  of  default 

It  is  not  a  "  judgment  upon  failure  to  and  a  subsequent  order  after  four  days 

answer,"  for  in  such  a  case  the  demur-  in- term  to  make  it  absolute,  and  for  a 

rer  is  deemed  an  answer.  Winter  v,  reference  to  assess  the  damages,    is 

Winter,  8  Nev.  129.  sufficient  to  maintain  a  Judgment  with- 

IB  lonth  OazoUna   the  statute    di-  out  any  other  entry  ot  appearance  of 

reeling  that  the  order  for  a  judgment  defendant  or  any  other  form  of  inter- 

bj  dennlt  be  indorsed  upon  the  com-  locutory  judgment.    Wilcox  t;.  Sweety 

plaint,  and  that "  no  execution  shall  be  24  Mien.  555. 

signed  on  judgments  obtained  by  de-  8.  Frothin^am  v,  Dutton,  2  Me.  255. 

fault  in  any  other  manner,"  is  directory,  8.  McBrien  v.  Riley,  38  Neb.  561. 

and  a  failure  to  observe  this  law  does  4.  McBrien  t.  Riley,  38  Neb.  561. 

i^t  invalidate  a  judgment  otherwise  6.  Evans  v.  Young,  zo  Colo.  325. 
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c.  Entry  Nunc  Pro  Tunc. — The  failure  to  enter  the  formal 
default  may  be  amended  in  the  trial  court  at  any  time  while  the 
proceedings  are  in  fieri}- 

d.  Effect  of  Failure  to  ENTER.-:-Under  common-law  prac- 
tice,  where  a  failure  to  enter  a  simple  default  is  affirmatively 
shown  by  the  record,  a  judgment  by  default  will  be  reversed  on  a 
writ  of  error  *  or  on  application  to  set  it  aside,*  unless  the  recitals 
of  the  decree  or  judgment  embodied  in  the  record  show  that  in 
fact  the  defendant  was  in  default,  in  which  case  the  decision  will 
be  sustained  on  appeal  or  error,^  and  the  failure  to  make  a  formal 
entry  of  default  will  be  regarded  as  a  merely  technical  and  harm- 
less error.* 

2.  Judgment  by  Defibult— ^.  Necessity  and  Sufficiency  in 
General — ^Entrj  bj  ourk. — A  judgment  by  default  should  be 
regularly  entered  by  the  clerk,*  but  the  omission  to  enter  it  may, 

1.  Torr  V.  Torr,  ao  Ind.  ii8;   Shaw    default  in  order  to  authorize  a  judg- 
V,  Binkard,  lo  Ind.  227.  ment.     McPherson   v.  Beatrice  Firet 

On  Appeal  an  entry  nunc  fro  tunc  Nat.  Bank,  12  Neb.  202. 
may  be  presumed  to  have  been  made.  WalTor  of  Omisalon. — Where  the  de- 
Shaw  V.  Binkard,  10  Ind.  227.  fendants  are  shown  bj  the  record  io 

2.  Crabtree  v.  Green,  36  111.  278.  have  consented  to  the  amount  found 
On  Orois  Oomiflalnt.  —  Where  a  de-  due  by  the  decision,  it  is  a  waiver  of 

fendant  has  been  defaulted    on    the  failure  to  enter  a  default.    Jones  v, 

complaint,  a  new  default  need  not  be  Null,  9  Neb.  61. 

entered  upon  a  cross  complaint  against  An  Instance  of  a  Record  IninHlclent 

him  by  a  codefendant  setting;  up  mat-  to  show   that  one   of  the  defendants 

ter  apparent  upon  the  face  of  the  orig-  was  in   default  appears   in  Smith  v. 

inal  complaint.     Pattison  v,  Vaughan,  Silvis,  8  Neb.  167,  the  recital  being  as 

40  Ind.  253.  follows:  **And  now  on  this  day  this 

In  Montana  it  is  held  that  to  sustain  cause  came  on  to  be  heard  before  the 
a  judgment  by  default  under  code  pro-  court  upon  pleadings  and  proof  in 
cedure  it  must  be  shown  by  the  record  said  cause  contained,  and  the  court, 
that  the  default  was  duly  entered  after  hearing  the  evidence,  doth  find 
against  the  defendant,  either  from  that  there  is  due  the  said  plaintiff." 
the  minutes  of  the  court  or  from  the  6.  Miller  t^.  Miller,  33  Cal.  353 ;  Her- 
indorsement  by  the  clerk  upon  the  man  v,  Santee,  Z03  Cal.  519;  Mont- 
back  of  the  complaint,  which  forms  gomery  v.  Tutt,  11  Cal.  316;  Manville 
part  of  the  judgment  roll.  Palmer  v,  v.  Parks,  7  Colo.  128;  Woolery  f. 
McMaster,  s  Mont.  186.  Grayson,  no  Ind.  149;  Jones  v.  Null, 

8.  Mo  Mew  Trial  for  Oodefsndant. —  9  Neb.  61 ;   Proulx    v.  Stetson,  etc., 

The  failure  to  enter  a  default  as  to  one  Mill  Co.,  6  Wash.  478. 

defendant  is  not  good  ground  for  a  Recitals  Bnfflclently  Showing  DaArall 

motion  for  new  trial  made  by  another  — ^The  judgment  will  be  upheld  when 

defendant  as  to  whom  a  joint  judg-  it  appears  by  the  record  that  the  time 

ment  was  entered.    Malone  v.  Bosch,  for  answering  has  expired  and  that 

104  Cal.  680.  ,  testimony  was  given  at  the  trial  as  to 

4.  Michael  v.   Mace,   1^7  111.  485 ;  the  amounts  due  from  the  defendant 

School  Directors  v.  School  Directors,  to  the  plaintiffs.  Proulx  v.  Stetson, 

73  111.  249;  Savage  v.  Berry,  3  111.  545;  etc..  Mill  Co.,  6  Wash.  478. 

Grob  V,  Cushman,  45  111.  119;  Hardy  Defludt  FremafciiMly  Entered. — Where 

V,  Miller,  11  Neb.  398;  Thompson  v,  the  default  in  answering  is  entered  by 

Griffis,  19  Tex.  115.  the  clerk  prematurely  still  the  entiy 

After  Denial  of  Kbtlon  to  Qnaiti. —  of  the  judgment  by  default  is  a  suffi- 

Where  the  defendant  refuses  to  appear  cient  entry  of  the  default.  Kittle  f* 

further,  after  the  denial  of  a  motion  Bellegarde,  86  Cal.  5^6. 

made  on  his  behalf  to  quash  the  sum-  6.  Memphis,  etc.,  R.  Co.  v.  Dowd,  9 

mone,  it  is  unnecessary  to  enter  his  Heisk.  (Tenn.)  179,  holding,  however, 
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in  a  proper  case,  be  supplied  nunc  pro  tunc?- 

atrift  OompUuM  with  Law. — To  authorize  the  entry  of  such  a  judg- 
ment ail  the  requirements  of  the  law  must  be  substantially  com- 
plied with  * 

b.  Effect  of  Irregular  Entry. — Where  the  judgment  is 
irregularly  entered  contrary  to  rules  of  practice  or  the  express 
provisions  of  a  statute,  it  may  be  reversed  in  the  appellate  court,* 
or  set  aside  on  due  application  to  the  trial  court,*  unless  the  de- 
fendant institutes,  subsequent  to  the  entry  of  judgment,  some 
proceeding  in  the  cause  which  raises  a  conclusive  inference  that 
the  irregularity  has  been  waived.* 

that  where  noted  on  the  docket  of  the  Void  Oerttficate  of  Servioe. — A  clerk 

trial  judge,  the  clerk's  failure  to  enter  has  no  authority   to  enter  a  default 

it  does  not  affect  the  validity  of  the  of  a  defendant  upon  a  void  certificate 

judgment  entered.  of  service  of  summons.     Reinhart  v. 

For  cases  where  an  application  to  Lugo,  86  Cal.  395. 

the  court  is  required,  see  infra^  XV.  8.  Burt  v,   Scrantom,   i   Cal.   416; 

2.  Where  Application  must  be  Made  Burns  v.  Loeb,  59  Miss.  168;  Doan  v, 

to  the  Court.  Holly,  27  Mo.  256. 

1.  Memphis,  etc.,  R.  Co.  v.  Dowd,  MoncomiiUance  wltb  Bole  of  Gourt.— 

9  Heisk.  (Tenn.)  179.  Thus,  where  a  suit  was  brought  to  re- 

SUnaftiiTe  of  Clerk. — ^The  failure  of  cover  a  claim  not  evidenced  by  writing, 

the  clerk  to  sign  a  judgment  taken  by  and  a  rule  of  court  required  that  the 

default  under  a  statute  requiring  it  is  plaintiff's  affidavit   must    set  forth   a 

a  technical  irreeularity  only,  not  in-  "brief"  of  the  claim  before  he  could 

validating  the  judgment,    jorsensen  call  upon  the  defendant  for  an  affidavit 

V.  Griffin,  14  Minn.  464;  Hotchkiss  v.  of  defense,  a  judgment  by  default,  for 

Cutting,  14  Minn.  537.  want  of  an  affidavit  of  defense,  without 

OOBstnicttoiLOfBiitryw— Where  a  clerk,  such  brief  was  held  erroneous.     Burt 

in  entering  up   a  decision,   uses  the  v.  Kieper,  3  Del.  (Pa.)  544. 

word    "de^ndants,"    such    term    in-  Affidavit  In  Suit  on  Bond. — So  where,  in 

dudes  those  only  who  were  served  or  a  suit  on  a  bond,  the  plaintiff  did  not, 

appeared,  where  some    of  the  code-  as  the  rules  of  court  required,  file  with 

fendants  have  not   appeared  or  been  his  declaration  an  affidavit  **  stating 

duly  served.    Dawson  v.  Bridges,  19  the  amount  he  verily  believed  to  b« 

111.  App.  380.  due,"  or  file  with  his  freeci'fe  a  refer- 

8.  Alabama. — Woosley  v,  Memphis,  ence  to  the  place  where  the  bond  could 

etc.,  R.  Co.,  28  Ala.  540.  be  found,  as  required  by  rules  of  court, 

California, — Burt   v.   Scrantom,    i  the  judgment  was  reversed  as  erro- 

Cal.  416;  State  v,  Woodlief,   2  Cal.  neously  entered.     Strock  v.  Com.,  90 

241;  Joyce  V,  Joyce,  5  Cal.  449;  Row-  Pa.  St.  275. 

ley  r.  Howard,  23  Cal.  402.  4.  Doan  v.  Holly,  27  Mo.  256;  Burt 

Mississippi.  —  Bums  v.  Loeb,    59  v.  Kieper,  3  Del.  (Pa.)  544. 

Miss.  168.  Promatnro    Bntiy    of    Judgment.  — 

Missouri. — ^Doan  v.  Holly,  27  Mo.  Where  a  judgment  by  default  is  en- 

256.  tered  before  the  expiration  of  the  time 

Montana. — Palmer  v.  McMaster,  8  to  plead,  it  is  an  error  which    mav 

Mont.  186.  be  raised  on  appeal,  and  which  will 

New  Torh, — TjXer  v.  ^tna  F.  Ins.  operate    to    reverse    the    judgment. 

Co.,  2  Wend.  (N.  Y.)  280.  Burns  v.  Loeb,  59  Miss,  167,  reversing 

Pennsylvania. — Burt    v.  Kieper,  3  Winston  v.  Miller,   12  Smed.   &   M. 

Del.  (Pa.)   544;    Gottman    v.   Shoe-  (Miss.)  550,  where  it  was  held  that 

maker,  86  Pa.  St.  31;  Hutchinson  t;.  such  a  judgment  would  not  be  reversed 

Woodwell,  107  Pa.  St.  509;    Strock  v.  on     appeal    because    the    defendant 

Com.,  90  Pa.  St.  275;  Knapp  v.  Duck  ought  to  have,  applied — but  did  not — 

Creek  Valley  Oil  Co.,  53  Pa.  St.  185.  during  the  term  for  an  order  vacating 

Wisconsin.  —  Dufur    v.     Ashland  the  judgment  and  for  leave  to  plead. 

Coimfy,  88  Wis.  574.  6.  Burns  v,  Loeb,  59  Miss.  167. 
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Immaterial  Begolattone  and  Trifling  YariatioBa. — The  failure  of  the  rec- 
ord to  show  full  compliance  with  immaterial  or  merely  technical 
regulations  will  not  invalidate  the  judgment,^  nor  will  an  unsub- 
stantial variation  from  the  statutory  requirements.* 

Judgment  Srroaeoof  but  Hot  Yoid. — And  where  a  substantial  provision 
of  the  statute  is  not  complied  with,  the  judgment  by  default  may 
be  erroneous  merely  and  not  void.* 

vn.  Li  What  Coubt  a  JmnrnxBt  bt  Default  kat  bb  Bebdxbed 

— ^Legal  Tribunal. — A  judgment  by  default  must  be  rendered  by  a 
legal  tribunal  duly  organized^  and  in  session,  unless  statutes 
otherwise  provide.* 

1.  Calvert  v.  Calvert,  15  Colo.  390.     void,  but  is   reversible  as  erroneous. 
Defect  in  Order  fiyr  PabUcatton. — The    Schobacher  v,  Germantown  Farmers' 

omission  in  an  order  for  publication  Mut.  Ins.  Co.,  59  Wis.  86. 

of  the  summons  to  direct  a  copy  of  Entry  by  Attorney. — ^The  entry  of  a 

the  summons  to  be  deposited  "  forth-  judgment  by  default  by  an  attorney, 

with ''  in  the  post  office,  as  the  statute  where  the  rules  require  that  it  should 

requires,  does  not  invalidate  the  judg-  be  taken  in  open  court,  renders  it  void- 

ment  by  default.     Calvert  v.  Calvert,  able    only,    not    void.     Brundred    v. 

15  Colo.  390.  Egbert,  164  Pa.  St.  615. 

Inaconrate  Recital. — A  judgment  en-  4.  Norwood  v,  Kenneld,34Cal.  329; 
try  which  recites  a  default  against  A  Trobock  v.  Caro,  60  Cal.  301 ;  Murne 
(when  in  fact  there  had  been  appear-  v.  Schwabacher,  2  Wash.  Ter.  130. 
ance  but  no  answer)  and  a  verdict  ''It  is  absolutely  essential  to  the 
against  B,  and  then  judgment  against  validity  of  a  judgment  that  it  be  ren- 
both,  though  informal  was  held  good  dered  by  a  court  of  competent  juris- 
and  valid.  Kansas  City  First  Nat.  Bank  diction,  at  the  time  and  the  place  and 
V.  Land  is,  y±  Mo.  App.  441,  where  it  was  in  the  form  prescribed  by  law."  Nor- 
said  :  "This  judgment,  however,  though  wood  v.  Kenfield,  34  Cal.  329. 
informal  in  some  immaterial  matters,  5.  Lowber  v.  New  York,  5  Abb.  Pr. 
is  yet  a  good  and  valid  judgment  (N.  Y.  Supreme  Ct.)  325. 
against  both  defendants.  It  would  After  Cliange  of  Venue. — ^A  court  to 
have  been  more  strictly  correct  to  re-  which  the  trial  of  a  cause  in  equity  has 
cite,  in  the  judgment  against  Landis,  been  changed  cannot  render  a  legal 
that  the  allegations  stood  confessed  as  judgment  by  default  against  a  defend- 
to  him  for  want  of  answer  rather  than  ant  who  did  not  apply  for  the  change, 
default  (for  he  did  appear),  still  the  Holland  v,  Johnson,  80  Mo.  34. 
error  was  unsubstantial.  It  would,  too,  A  judgment  by  default  against  a 
have  been  well  to  have  stated  in  the  defendant,  rendered  in  a  court  to  which 
record  that,  as  the  action  was  on  a  the  venue  had  been  changed  by  stipu- 
promissory  note,  the  court  thereupon  lation  between  the  plaintiff  and  inter- 
assessed  the  damages  as  against  said  veners  only,  is  erroneous.  Talpey  v, 
defendant,  Landis,  at  the  amount  of  Doane,  3  C^olo.  22. 
principal  and  interest,  etc.,  yet,  al-  Where  a  motion  to  change  the  venue 
though  this  does  not  very  definitely  is  granted  pending  the  Sling  of  an 
appear,  the  result  is  the  same.  Landis  answer,  a  motion  for  a  default  -cannot 
did  not  answer  and  the  judgment  be  made  in  the  court  where  the  pro- 
is  against  him  for  the  amount  of  the  ceeding  originated,  after  the  time  to 
note  and  interest."  plead  has  expired.     Wormley  v.  Car* 

2.  An  Order  fbr  Pnbllcatlon  need  not  roll  Dist.  Tp.,  45  Iowa  666. 
literally  follow  the  statute,  where  it  Where   a   defendant   was  ruled  to 
substantially  complies    witli    the  re-  answer  a  cross  complaint  of  a  code- 
quirements,  in  order  to  validate  the  f endant  before  a  change  of  venue  was 
judgment  by  default.    Calvert  v.  Cal-  granted,  the  mere  fact  that  the  change 

.   vert,  15  Colo.  390.  of  venue  had  been  granted  does  not 

8.  Wltbont  Notloe. — ^A  judgment  by  invalidate  a  default  taken  against  him 

default  entered  without  notice  where  in  the  court  where  the  action  was  orig- 

the  defendant  is  entitled  to  It  Is  ^^t  inated,   the   venue  not  having  be^ 
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Form  of  Judgment  liy  ]>e&iat.     DEFAULTS.      By  Be&ult  and  by  im  Dioit. 

Vm.  POBX  0^  JUDOXEHT  BT  DEFAULT — 1.  In  Oeneral. — The  form 
of  the  judgment  by  default  should  substantially  comply  with  the 
approved  forms.  ^ 

Mere  Xflmomidii]&. — A  mere  memorandum  is  insufficient,  as  '*  judg- 
ment given  by  default  by  order  of  the  court."* 

Interloentory  er  finaL — A  judgment  by  default  is  interlocutory  or 
final.^ 

2.  When  by  SefiEtnlt  and  When  by  Hil  Didt — a.  In  General — 
By  De&nlt. — A  judgment  by  default  can  strictly  be  rendered  where 
a  statute  has  not  altered  the  nomenclature  of  the  common  law 
and  where  the  defendant  has  failed  to  enter  an  appearance  in 
the  action.* 

By  Hil  Didt. — ^Where  the  defendant  has  entered  a  general  ap- 
pearance, but  has  failed  to  plead,  the  technical  form  of  the  judg- 
ment is   hy  nil  dicit  and   not  by  default.^     And  a  judgment  by 

perfected.     Snyder  v.  Bunnell,  64  Ind,  thereon  erroneous.    Lindsay  v.  State, 

403.  15  Ala.  /L^ 

Eule  in  Kansas. — In  Kansas  no  judg-  But  wnere  the  precise  amount  of  re- 
mentbydefault  can  legally  be  rendered  covery  can  be  ascertained  without  re- 
in the  court  of  a  justice  of  the  peace  sort  to  any  extraneous  fact,  it  is  sufH- 
when  the  action  is  not  founded  on  a  cient.  Drane  v.  King,  21  Ala.  556. 
written  instrument.  Zeigler  v,  Os-  2.  Hoehne  v.  Trugillo,  i  Colo.  161. 
born,  23  Kan.  467.  DefEtnlt  for  Want  of  Plea.  —  Where 

Cbange  of  Venue  after  De&nlt  Entered  the  trial  of  a  cause  is  postponed  on 

— Granting  a  change  of  venue   after  defendant's  motion  on  condition  that 

the  entry  of  a  default  does  not  affect  unless  he  pay  the  costs  within  a  required 

the  jurisdiction  of  the  court  to  which  time    the  plaintiff    may  enter    judg- 

the  cause  is  removed,  and  it  cannot  be  ment,     the    judgment    in  such   case 

reviewed   on    appeal.     Joerns    v.    La  should  be  entered  and  record    made 

Nicca,  75  Iowa  705.  up    in    the    usual    form    of  a    judg- 

1.  Hoehne  v.  Trugillo,  i  Colo.  161.  ment    by  default    for  want   of    plea. 

Loidsiaiia. — Section  12  of  article  4  of  Booth  v.  Whitby,  5  Hill  (N.  Y.)  446. 

the  Constitution  of  1812,  and  section  Joint  Judgment. — ^A  joint  judgment 

70  of  the  Constitution  of  1845,  which  against  two  defendants,  one  upon  nil 

require  the  judges  of    all  courts,  as  dicit  and   the  other  upon  verdict,  is 

often  as  it  may  be  possible  to  do  so,  in  regular  and  valid.     Weaver  v.  Cren- 

cvery  definitive  judgment,  to  refer  to  shaw,  6  Ala.  874. 

the  particular  law  in  virtue  of  which  8.  Smith  v.  Vanderhorst,  i  McCord 

such  judgment  may  have  been   ren-  (S.  Car.)  328. 

dered  and  in  all  cases  to  adduce  the  It  Is  Interlooutory  where  a  further 

reasons  on  which  their  judgment  is  referenceor  writ  of  inquiry  is  required 

founded,   do    not  apply  to  an  order  to  ascertain  the  amount.     Smith  v, 

making  final  a  judgment  by  default  Vanderhorst,  i  McCord  (S.  Car.)  328. 

Hughey  v,  Barrow,  4  La.  Ann.  248.  It  Is  Final  where  it  fixes  the  amount 

A  Judgment   Mlsl  against  a  default-  of  damages   without  the  necessity  of 
ing  party  must,  like  a  judgment  final,  further  proceeding.    Smith  v.   Van- 
be  for  a  sum  certain.     Drane  v.  King,  derhorst,  i  McCord  (S.  Car.)  328. 
2x  Ala.    556;    Lindsay  v.    State,    15  A    Statement   of   tlie    Amount    due 
Ala.  43.  plaintiff  in  an  interlocutory  judgment 

A  judgment  nisi  on  a  forfeited  bond  by  default  is  irregular,  but  does  not  in- 
which  recited  that  the  defendant  to  validate  the  entry,  as  it  is  mere  surplus- 
secure  whose  appearance  such  bond  age.  Blount  v.  Gallaher,  22  Fla.  92 ; 
was  executed  '*  being  called,  came  not.  Coons  v,  Harllee,  17  Fla.  484. 
but  made  default,"  without  specifying  4.  Grigg  v,  Gilmer,  54  Ala.  430; 
the  particular  charge  that  he  was  Holzman  v,  Martinez,  2  N.  Mex.  371 ; 
called  to  answer,  was  held  fatally  de-  Mason  v,  Germaine,  z  Mont.  263. 
fective,  and  a  judgment  final  rendered  6.  Alabama. — Grigg  v.  Gilmer,  54 

60  Volume  VL 


h 


Form  of  Judgment  If  Deftralt.     DEFA  ULTS.      By  Ddbult  and  by  VU  Bidt 

nil  dicit  is  the  proper  judgment  to  render  after  the  plea  of  the 
defendant  has  been  stricken  out^  or  where  his  plea  is  subse- 
quently withdrawn.* 

Ho  BUENWMa  la  BiBwt. — There  is,  however,  no  material  distinction 
between  a  judgment  by  nil  dicit  and  a  judgment  by  default  in 
their  effect,  operation,  and  the  principles  applicable  thereto,*  and 
of  course  a  judgment  by  default  or  by  nil  duit  is  in  no  instance 
proper  where  issues  have  been  joined.*  While  the  rendition  of  a 
judgment  by  default  is  technically  error  after  the  appearance  of 
the  defendant  ^  it  will  not  suffice  to  authorize  a  reversal  of  the 
judgment.* 

Ala.  430;  Stewart  v,  Goode,  29  Ala.  in    the    case.      Wilcox   v.    Field,    i 

476.  Colo.  3. 

Colorado — Wilcox  v.  Field,  i  Colo.  1.  Cooper  v.  Buckingham,  4  111.  546. 

McNasser  v,  Sherrj,  i  Colo.  la ;  2.  Kennedy  v.  Young,  25  Ala.  563. 

reighton  v.  Kerr,  i  Colo.  509.  Wltlidrawal  of  Appearance. — Where 

Illinois. — Fanning    v.    Russell,    81  the    defendant    appears    and    suhse- 

111.  398.  quently    withdraws    his    appearance, 

Indiana, — Rhoades  v.  Delaney,  50  making    *'no    further    defense,"    nil 

Ind.  468.  dicit  is  the  proper  judgment.    Sum- 

Mississipfi, — Gwin  v,  Williams,  27  merlin  v,  Dowdle,  24  Ala.  428. 

Miss.  332.  MoUon  to  Quadi. — When  there  has 

Montana, — Mason  v,    Germaine,  i  been  an  appearance,  and  a  motion  to 

Mont.  263.  quash  the    summons    as  irregular  is 

New  Mexico, — Holzman    v.    Mart-  overruled,   if    no    further    defense  is 

Inez,  2  N.  Mex.  271.  made  a  judgment  nil  dicit  is  proper. 

Pennsylvania, — Dodgson  v,  Grei-  Eaton  x;.  Harris,  42  Ala.  491. 

ner,  11  W.  N.  C.  (Pa.)  498.  8.  Winn  v.  Levy,  2  How.  (Miss.) 

Dlsdnotiona. — ^'^A  judgment   bj  de-  902. 

fault  is  either  hj  nihil  dicitj  where  the  A  judgment  hj  nil  dicit  is  in  all  but 

defendant  appears  but  sajs  nothing,  or  name    a   judgment   hj    default.     So, 

by  non    sum   informatus.    Judgment  after  discussing  the  case  in  which  it  is 

by  default  is  either  for  want  of  any  rendered,  the  court  proceeds  to  say : 

plea  at  all,  or  want  of  a  plea  adapted  "  This  clearly  implies  that  had  there 

to  tiie  nature  of  the  case.   ♦  ♦  ♦    A  been    no    appearance    the   judgment 

judgment  by  default  is  interlocutory  would  have  been  one  of  default,  and 

or  final.     Where  the  action  sounds  in  distinguishes  this  kind  of  judgment  by 

damages,  as  in  assumpsit,  covenant,  default  for  nonappearance  from  those 

trover,  trespass,  etc.,  the  judgment  is  judgments  by  default  after  appearance, 

interlocutory  that  the  defendant  ought  either  in  person  or  by  attorney,  by  nil 

to  recover  his  damages,  leaving  the  dicit  or  non  sum  informatus,**    Carter 

amount  x>f  them  to  be  afterwards  as-  v,  Daizy,  42  Miss.  501. 

certained.  After  an  interlocutory  judg-  That  a  judgment  by  default  against 

ment  a  writ  of  inquiry  of  damages  is  a  defendant  for  failure  to  answer  is 

in    general    awarded,    directing    the  substantially  identical  with  a   judg- 

sheriff,  by  the  oath  of  twelve  honest  ment  nil  dicit,  see  also  Manville  t>. 

and  lawful  men,  diligently  to  inquire  Parks,  7  Colo.  128 ;  Wilbur  v,   'b/LaLj- 

into    the    damages    and    return    the  nard,  6  Colo.  485. 

inquest  into  court."    Falken  v.  Hous-  4.  I&stanoe. — Where  a  defendant  ap- 

atonic  R.  Co.,  63  Conn.  258,  quoting  peared  and  answered  in  an  action  be- 

Tidd's  Pr.  x66.  fore  a  justice  of  the  peace,  his  failure 

Prior  to  Otber  Proooodlnga. — Where  to  appear  on  the  day  to  which  the 

the  defendants    appear,    but   fail  to  cause  was  adjourned  did  not  constitute 

plead  or  demur  within  the  time  re-  technically    a  default.      Douglass   v. 

quired  by  law,  an  interlocutozr  judg-  Langdon,  29  Iowa  245. 

ment,  called  a  judgment  of  ml  dicit,  6.  Elyton  Land  Co.  v,  Morgan,  88 

must  be  rendered  against  them  be-  Ala.  434. 

lore    other    proceedings    are    taken  6.  £lyton  Land  Co.  v,  Morgan,  88 
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Wairliig  Mhntt  aad  Salntitatliig  OsnftHlMu — ^A  defendant  may  waive  a 
judgment  by  default  and  substitute  a  judgment  by  confession.^ 

*.  Under  Statutes. — Under  statutory  and  code  provisions 
the  judgment  by  default  is  often  applied  generally  to  judgments 
taken  either  on  the  defendant's  failure  to  plead  or  to  appear.* 

S.  Judgment  Taken  in  DeCsndant's  Abflence. — It  is  sometimes 
of  importance  to  determine  whether  a  judgment  taken  against  a 
defendant  who  has  appeared,  but  in  his  absence,  is  equivalent 
to  a  judgment  by  default,  so  as  to  authorize  a  motion  to  set  aside 
under  statutes  applicable  to  such  judgments. 

Ala.  4^;  Atlantic  Glass  Co.  v,  Paulk,  practice' or  some  rule  of  court  specially 

83  Ala.  404.  taken  against  him.   At  this  point  the  3d 

HazmlMB  BiTor.-^So  a  judgment  bj  section  of  the  Act  of  the  28th  of  March, 
default  where  the  recitals  show  that  a  1835,  applies,  which  allows  the  plain- 
judgment  bj  nil  dicit  should  have  tin,  under  certain  restrictions,  notwith- 
been  rendered — as  on  demurrer  over-  standing  the  defendant's  appearance  by 
ruled — ^will  be  regarded  as  a  clerical  an  attorney,  to  enter  a  judgment  by 
misprision,  and  the  irregularly  is  not  default,  unless  the  defendant  shall  file 
available  on  error  to  the  de^ndant,  an  affidavit  of  defense,  setting  forth 
since  it  cannot  prejudice  him,  although  the  nature  and  character  of  the  same." 
it  might  prejudice  the  plaintiff.  At-  Barbe  v.  Davis,  i  Miles  (Pa.)  122. 
lantic  Glass  Co.  v,  Faulk,  83  Ala.  404.  In  Vlrglala,  where   a   judgment  is 

And  in  an  action  against  several  de-  rendered  without  the  appearance   of 

fendants,  two  of  whom  are  not  shown  the  defendant  it  is  classified  as  a  judg- 

to  have  been  served  with  process  and  ment  by  default  within  the  meaning  of 

who  did  not  appear,  a  judgment  by  de-  Code  va.  (in  force  1861),  c.  i8x,  ^  5,  p. 

tenlt  against  them  will  be  regarded  as  681.   Davis  v.  Com.,  16  Gratt.  (va.) 

a  mere  clerical  misprision  and  may  be  134. 

amended  in  the  appellate  court  on  the  Thus  a  judgment  stating  that  the 

payment  of  costs  by  appellant.     Neff  defendants    '*  were    solemnly    called, 

V.  Edwards,  81  Ala.  247.  and  not  appearing,  on  motion,''  etc., 

1.  Clammer  tr.  State,  9  Gill  (Md.)  is  a  judgment  by  default;   although 

379^  it  is  stated  at  the  foot  of   the  judg- 

8.  PenniylTanla* — ^"The    words  ment  that  *'on  motion  of  defendants 

'judgment  by  default'  I  understand  in  the  execution  on  this  judgment  is  sus- 

the  sense  ascribed  to  them    in    our  pended  for  sixty  days  upon  the  execu- 

books  of  practice.     There  may  be  a  tion    of    a    suspending    bond,"    etc. 

judgment  for  default  of   appearance  Goolsby  v,  Strother,  2Z  Gratt.  (Va.) 

and  a  judgment  for  some  default  after  107. 

Appearance.  In  actions  commenced  In  WMt  Ylislnla  all  judgments  ren- 
bj  summons,  if  the  writ  has  been  duly  dered  without  the  entry  of  an  appear- 
Mrved,  according  to  the  Act  of  the  ance  by  the  defendant  are  classed  as 
30th  of  March,  1724-25,  and  the  defend-  judgments  by  default  within  the  mean- 
ant  fails  to  appear,  the  plaintiff  may  ing  of  §  5,  c.  134,  of  the  code,  1868. 
file  a  common  appearance  for  the  Peerce  v,  Adamson,  20  W.  Va.  59; 
defendant  and  take  judgment  by  nihil  State  v.  Slack,  28  W.  Va.  372 ;  Forest 
<^ici/,  which,  in  contemplation  of  law,  t/.  Stephens,  21  W.  Va.  316. 
is  a  judgment  for  a  default  after  appear-  But  a  judgment  rendered  against  the 
ance;  or,  without  filing  a  common  defendant  after  withdrawal  of  his  plea 
appearance,  he  mar,  according  to  the  is,  in  West  Virginia,  neither  a  judgment 
settled  practice,  take  judgment  for  de-  by  default  nor  by  confession.  Holli- 
faultof  appearance,  which  is  the  first  day  v,  Myers,  11  W.  Va.  276;  Carlon 
and  real  default  of  the  defendant.  But  v,  Ruffner,  12  W.  Va.  297. 
if  the  defendant  appears  i n  person  or  by  It  is  a  j  udgment  rendered  upon  proof 
attorney  the  plaintiff  cannot,  of  course,  of  the  cause  made  to  the  court  without 
take  judgment  by  default,  unless  the  issue  joined  between  the  parties  then 
defendant  should,  after  his  appear-  before  the  court.  Carlon  v,  Ruffner, 
aoce,  fail  to  comply  with  some  rule  of  12  W.  Va.  297. 
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Separate  Sniti.  DEFA  ULTS.     Wlien  BeJknlti may  be  Taken. 

In  Hebraika  the  words ''  in  his  absence,"  in  a  statute  allowing  such 
judgments  to  be  set  aside  on  appropriate  application,  are  held 
equivalent  to  nonappearance  in  the  action,  and  the  statute  ap- 
plies only  where  the  judgment  is  one  by  default.* 

In  Kaniae,  however,  the  opposite  is  held,  and  "  absent "  is  consid- 
ered as  meaning  "  not  actually  present  at  the  time  of  the  trial/** 

IX.  Separate  Suits  Reqitibe  Sbpabate  Juogkevts. — Where  dis- 
tinct suits  are  brought,  separate  judgments  by  default  must  be 
rendered  therein,  although  the  suits  arise  out  of  the  same  subject- 
matter  and  the  parties  are  identical  in  all,'  unless  they  are 
consolidated.* 

X.  TnEE  Whek  Befaitlts  xat  be  Taxeh — 1.  Simple  DefiEtnlt.— 
The  entry  of  the  simple  default  of  the  defendant  is  not  authorized 
except  when  made  at  the  time  and  in  the  mode  provided  by  law.^ 

1.  Strine  T'.  Kaufman,  12  Neb.  423.      provides   *when   judgment   has  been 
Wbere  Not  Applicable. — Accordingly,     rendered  in  defendant's  absence  it  maj 

where  the  defendant  has  made  appear-  be  set  aside,'  etc.  We  must  believe 
ance,  joined  issue,  and  the  case  has  that  'absence' has  a  different  or  at 
been  continued,  he  is  not  within  the  least  a  more  limited  meaning  than  the 
contemplation  of  the  statute.  Strine  words  *fail  to  appear;'  for  it  is  not 
t;.  Kaufman,  12  Neb.  423,  where  it  was  deemed  sufficient  to  state  generally 
said  :  "  We  are  *  *  *  inclined  to  hold,  if  the  party  fail  to  appear  the  action 
as  claimed  by  counsel  for  the  defend-  pending  will  be  dismissed,  but  it  is 
ant  in  error,  that  the  word  'absence'  specified  if  he  fail  to  appear  at  a  par- 
as here  used  is  equivalent  to  nonap-  ticular  time,  naming  it,  then  in  that 
pearance  to  the  action.  In  this  we  event  judgment  of  dismissal  will  be 
are  supported  by  Worcester,  who,  in  rendered.  From  these  sections  cited 
his  unabridged  dictionary,  adopting  and  others  we  must  believe  that  the 
the  definition  of  Burrill,  says:  '  ab-  phrase  *  failed  to  appear'  is  used  in 
sence  '  in  law  means  '  nonappear-  our  statute  as  equivalent  to  *  default.' 
ance. '  The  plaintiff  in  error  there-  There  is  a  plain  difference  in  meaning 
fore  was  not  absent  in  the  legal  sense  between  *  default  *  and  •  absence,'  de- 
of  the  word.  In  obedience  to  the  fault  signifying  that  there  has  not  been 
command  of  the  summons  he  had  ap-  an  appearance  at  any  stage  of  the  ac- 
peared ;  he  was  not  in  default ;  he  was  tion  by  the  party  in  default,  while  *  ab- 
in  court,  although  not  personally  sence '  means  that  the  party  was  not 
present,  and  therefore  not  within  the  present  at  a  particular  time,  naming 
contemplation  of  the  section  under  it.  '  Default,'  as  used  in  our  statutes, 
which  he  seeks  relief,"  is    the     antithesis    of    *  appearance,' 

2.  Covart  v.  Haskins,  39  Kan.  571.  while    *  absence'   is    the    opposite  of 
So  it  was  said  in  Covart  v.  Haskins,  '  appearance  at  a  specified  time.'    We 

39  Kan.  571,  after  making  the  distinc-  hold  that  'absence,' as  used  in  section 
tion  in  the  text:     "The  phraseology  114,  means  a  failure  of  the  parties  to 
of  the  statute  concerning  appearance  appear  at  the  trial  upon  which  a  judg- 
and  absence  has  some  significance.     It  ment  is  rendered."     Covart  v.   Has- 
is  provided  in  the  matter  of  service  if  kins,  39  Kan.  571. 
the  defendant  *fail  to  appear'  judg-  8.  Louisville,  etc.,  R.  Co.  v.  Mc- 
ment  shall  not  be  rendered  for  a  larger  Collister,  66  Miss.  106. 
amount  than  is  indorsed  on  the  sum-  4.  Louisville,   etc.,   R.   Co.  v,  Mc- 
mons.  (Justices' Code,  §  II.  See  also  §  Collister,  66  Miss.    106.     See  su^ra^ 
163.)  In  .subdivision  2  of  section  113  it  is  III./2.  Against  Whom, 
provided  that  a  judgment  may  be  ren-  6.  Mordant  v,  Niles,  i  Abb.  N.  Cas. 
dered  dismissing  the  action  when  the  (N.  Y.  Supreme  Ct.)  300;  Lacher  v. 
plaintiff   *  fails  to  appear'  at  the  time  Will,  6  Wis.  282. 
specified  in  the  summons  or  within  an  Special  Rule  of  Oonrt. — ^A  trial  court 
hour  thereafter  or  upon  adjournment,  has  power  to  make  a  special  rule  modi- 
Section   114,   immediately  following,  fying  the  time  prescribed  by  a  genend 
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8.  Judgment  by  De&nlt — a.  The  General  Rule. — Like- 
wise, the  rendition  and  entry  of  a  judgment  by  default  must  be 
had  within  the  time  required  by  the  statutory  provisions  or  the 
rules  of  court  not  in  conflict  therewith,*  otherwise  it  is  irregu- 
lar.*    See  infra,  XVIII.  Appluation  for  Relief  from  Defaults. 

rule  for  making  absolute  the  default  so  perfected,   although   twenty  years 

taken.       Howard    v,    Tomlinson,    27  after,  and  after  the  commencement  of 

Mich.  168.  a  pending  action,  can  be  introduced  as 

UcliUraa.  —  In  Wyandotte    Rollins  a  set-off  therein,  since  no  new  judg- 

Mills  Co.  V.  Robinson,  34  Mich.  428  ment  is  rendered,  but  the  evidence  of 

(1876),  affirmed  Kegel  v.  Schrenkhei-  a  judgment  already  rendered  merely 

sen,  37  Mich.  174,  it  was  held  that  the  perfected.   Parker  v,   Rugg,  9  Gray 

Superior  Court  of  Detroit  had  no  au-  (Mass.)  209. 

thority  under  the   statute   to  provide  In  PennsylTanla  the  Procedure  Act 

by  rule  not  approved  by  the  Supreme  of  May  25,  1887,  P.  L.  271,  authorizes 

Court  for  defaulting  a  defendant  sued  the  filing  and  service  of  the  statement 

by  declaration  within  ten  days  after  of  claim  with  the  writ  or  at  any  time 

service.  thereafter,    and    judgment    may    be 

1.  Dougherty  t;.  St.  Vincent's  Col-  entered  for  want  of  a  sufficient  affidavit 

lege,  53  Mo.  579;  Merchants*  Ins.  Co.  of  defense  after  fifteen  days'  service  of 

V.  Simmons,  10  Wend.  (N.  Y.)  561 ;  the  statement,  and  at  any  time  on  or 

Arden  v.  Rice,  Col.  &  C.  Cas.  (N.  Y.)  after  the  return  day,  Weigley  v.  Teal, 

313;  Beeler  v,  Huddleston,  3  Coldw.  125  Pa.  St.  499;  and  under  section  5,  P. 

(Tenn.)  201;   Findlay  v,  Jonnson,    i  L.  271,  judgment  maybe  entered  by 

Overt.   (Tenn.)  344;  McKay  v.  Bar-  the  prothonotary,  not  in  term  tim«,  for 

low,  4  Tex.   App.  Civ.   Cas.,  f  299;  want  of  an  affidavit  of  defense,  on  the 

Bagley  v.  Spruih,  i  Tex.  Unrep.  Cas.  prcecife  of  plaintiff's  attorney,  if  no 

277 .  affidavit  of  defense  has  been  filed  within 

In  AttnnTnnnnti  Proceeding. — The  ren-  fifteen  days  after  notice  of  the  filing  of 

dition  of  a  judgment  in  an  attachment  plaintiff's  statement,   if    the  rules  of 

proceeding    wherein    the    court    has  court  so  provide.     Tobyhanna,   etc., 

jurisdiction  of  the  property  only,  but  Lumber  Co.  v.  Home  Ins.  Co.,  167  Pa. 

not  of  the  person,  at  a  time  not  au-  St.  231 ;  Oswego   River  Pulp  Co.  v, 

thorized  by  statute,  is  erroneous  but  Delaware  Water  Gap  Pulp  Co.,  10  Pk. 

not  void.  Morey  V.  Hoyt,62  Conn.  554.  Co.  Ct.  Rep.  312. 

LonliUuia.  —  It  cannot  be  taken  In  2.  After  Deeiaratton Tiled. — Where  the 

Louisiana  before    the    eleventh    day  judgment  could  not  have  been  legally 

after  service  of  the  citation.    Taney  v,  rendered  until  the  expiration  of  three 

Meilleur,  35  La.  Ann.  117.  days  after  the  time  prescribed  by  the 

KMMUdiiuetts — Action  to  Complete  statute  for  the  filing  of  a  declaration, 
Record, — In  Massachusetts  the  Supe-  making  the  seventh  day  of  the  court 
rior  Court  is  authorized  by  the  rules,  the  earliest  time  when  the  judgment 
upon  petition  of  a  party  to  an  action  could  be  taken,  a  judement  by  default 
pending  ttierein,  and  upon  notice  to  rendered  on  the  fourth  day  of  the  term 
the  adverse  party,  to  order  the  record  was  declared  illegal  and  reversed, 
of  a  former  action  between  the  same  Pruit  v.  Clack,  9  Port.  (Ala.)  286. 
parties  to  be  completed  and  the  judg-  Pending  Stay  of  Proceedings. — The 
ment  by  default  therein  made  up  and  entry  of  a  judgment  by  default  pend- 
entered;  the  judgment  when  so  re-  ing  a  stay  of  proceedings  is  a  mere 
corded  takes  effect  from  the  date  of  the  irregularity  and  does  not  render  the 
original  judgment.  But  the  clerk  had  judgment  void  although  the  entry  be 
no  power,  without  a  special  order  of  by  the  clerk  in  vacation,  but  it  may 
the  court,  to  make  up  and  enter  the  be  set  aside  or  reversed  on  appeal, 
judgment  in  the  former  action  unless  Egan  v.  Sengpiel,  46  Wis.  703. 
the  necessary  papers  were  filed  within  In  Loulalana  a  default  can  be  con- 
six  months  after  the  judgment  by  firmed  only  after  the  expiration  of 
default.  King  v,  Bumham,  129  Mass.  the  full  prescribed  delay.  Taney  v, 
598.  Meilleur,  35   La.   Ann.    117;   Hall  v. 

As  S€t'off»-^K  judgment  by  default  Mulholland,  3  La.  113;  Johns  v.  Boyle* 
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Preramptimi  on  Appeal. — But  on  appeal,  where  the  record  does  not 
show  affirmatively  the  contrary  a  judgment  by  default  will  be 
presumed  to  have  been  rendered  seasonably.* 

6.  Elapsed  Time. — Judgment  by  default  cannot  therefore  be 
entered  until  the  period  prescribed  by  law  has  expired.*  See 
infra,  XIV.  Premature  Entry  of  Default. 

c.  On  Cause  Called  Irregularly.— A  judgment  by  default 
rendered  in  a  cause  called  up  out  of  its  order  on  the  calendar  is 
regular  unless  the  defendant  shows  that  the  court  abused  its 
discretion  in  disregarding  the  order.* 

d.  At  what  Term  and  Day  Thereof.— Where  the  defend- 
ant has  defaulted  in  appearance  or  pleading,  and  his  default  has 
been  duly  entered,  the  plaintiff  may  have  a  judgment  by  default 
taken  and  entered  thereon  as  a  matter  of  course,^  and,  in  the  ab- 
sence of  statutory  limitation,  at  any  time  thereafter*  and  the 

14  La.  268;  Fowler  v.  Smith,  i  Rob.  319;    McElroy    v.   Dwight,    i    Stew. 

(La.)  448;  Arthur  v.  Cochran,  12  Rob.  (Ala.)   149;   Merchants'  Ins.    Co.    t^. 

(La.)  41;   Williams  v.  Dunn,   3  La.  Simmons,  10  Wend.  (N.  Y.)  561. 

Ann.  806;  Deblanc  v.  Leblanc,  15  La.  Blgnatvre  of  Judgment. — So,  although 

Ann.  234 ;  Webster  v,  Burke,  34  La.  a  posiea  maj  be  filed  on  the  first  daj 

Ann.  137.  of  the  term,  the  judgment  cannot  fa^ 

The  days  required  to  elapse  must  be  signed  until  the  four  term  days  re- 
judicial  days.  Fowler  v.  Smith,  i  quired  by  a  rule  of  court  have  expired. 
Rob.  (La.)  44S;  Hall  v.  Mulholland,  Orange  Bank  tr.  Brown,  i  Wend.  (N. 
3  La.   113;   Howard  v.  Havard,  3  La.  Y.)  31. 

115;   Gorham    v.  DeArmas,  7  Mart.  8.  Mann     v.    Howe,    9    Iowa  546; 

(La. )  359.  Brenner  v,  Gundershiemer,  14  Iowa  82. 

Previous  to  1853  the  delay  required  See  further  the  article  Calendars 
to  elapse  between  the  default  and  the  and  Trial  Dockbts,  vol.  3,  p.  802. 
confirmation  was  three  days ;  now  it  is  South  Carolina. — Where  the  time  for 
two,  and  it  may  be  confirmed  on  the  answering  expires  after  the  day  fixed 
third  day.  Taney  v,  Meilleur,  35  La.  for  the  opening  of  the  Court  of  Corn- 
Ann.  117;  Ward  t;.  Graves,  11  La.  Ann.  mon  Pleas,  but  before  such  court  is 
116;   Johns  V,  Boyle,  14  La.  268.  actually  opened,  the  case  may  be  put 

In  'Taney  v,  Meilleur,  35  La.  Ann.  upon  docket  No.  6  find  judgment  by 

117,  it  was  said  that  since  1853  a  de-  default   taken  upon   the  call  of  that 

fault  can  be  confirmed  two  judicial  docket  on  the  first  day  of  the  term, 

days  after  it  is  entered.     The  law  does  McComb  v,  Woodbury,  13  S.  Car.  479. 

not  allow  the  defendant  the  third  judi-  4.  Coolidge  v,  Cary,  14  Mass.  115. 

total  day  after  the  taking  of  the  default  Solre  Facias  against  Ball. — Upon  a 

to  file  his  answer  unless  no  confirma-  scire  facias  against  special  bail  he  ob- 

tion  has  intervened.    A  judgment  by  tained  a  bail  piece,  arrested  his  princi- 

default    which    is    confirmed  on   the  pal,  surrendered  him  to  the  jailor,  and 

third  judicial  day  following  the  de-  took  the  jailor's  receipt  for  his  body, 

fault  is  seasonably  rendered.  and  gave  notice  thereof  to  the  attor- 

Proof  of  Elapsed  Time, — ^The  dec-  ney  of  the  plaintiffs,  they  not  resid- 

laration  of  the  judge,  in  the  judgment  ing  in  the  county.     Notwithstanding 

confirming  a  default,  that  two  days  had  all  this,  there  was  an  office  judgment 

elapsed   from  the  date  of  the  default  upon  the  scire  facias  against  the  ball, 

does  not  make  proof  of  the  fact  when  and  he  not  appearing  to  defend  the 

the  contrary  appears  from  the  minutes  case  at  the  next  term,  the  office  judg- 

of  the  court.     Deblanc  v,  Leblanc,  15  ment    was    confirmed.      It  was  held 

La.  Ann.  224.  that  equity  would  not  relieve  the  bail. 

1.  Look  V,  Henderson,  4  Tex.  303.  Allen  x*.  Hamilton,  9Gratt.  (Va.)  255. 

2.  Pruit  V.  Clack,  9  Port.  (Ala.)  286;  5.  Race  v.  Malony,  21  Kan.  31. 
Rather  v,  Owen,  i  Stew.  (Ala.)  38;  Postponement  of  Ugl&ts. — But  rights 
Gwynn  v.    Weaver,    z   Stew.    (Ala.)  accruing  by  statute  at  a  defined  time 
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entry  may  be  made  at  any  term  of  the  court.* 
e.  Nunc  Pro  Tunc. — Judgment  by  default  may  be  taken  as 

after  the  entry  will    be  correspond-  plaint  is  filed  after  the  return  term  it 

in»lj  postponed.    Perry  v.  Starke,  lo  stands  on  the  file  during  the  first  three 

Humph.  (Tenn.)  574.  days  of  the  next  succeeding  term,  and 

Loniitana. — Where  the  ten  days  al-  judgment  by  defauU  fo»-  want  of  an 

lowed  for  the  defendant  to  answer  in  answer  at  that  term  may  be  rendered ; 

are  not  required  to  expire  before  the  and  if  judgment  is  not  rendered  at  the 

commencement  of  the  term  to  which  term  last  named,  and  there  is  no  answer 

he  is  cited,  as  soon  as  they  expire,  if  filed  at  the  next  term  thereafter,  judg- 

the  court  is  in  session,   the  plaintiff  ment  may  then  be  taken  by  default, 

may  proceed  to  take  judgment  by  de-  Brown  v.  Rhinehart,  112  N.  Car.  772. 

fault  if  the  answer    is    not    put    in.  Maxyla]i<l.-rA  plaintiff  in  the  courta 

Maurin  v.  Dashiell,  i^  La.  471.  of  Baltimore  City  may,  under  the  Act 

Poctponflmeiit.  —  Unless  there  be  a  of  1858,  c.  323  (in  force  1862),  obtain 

sufficient  ground  for  its  postponement,  judgment  by  default  on  an  open  ac- 

as  a  prior  attachment  of  property  by  count,  verified  by  affidavit,  as  required 

other  creditors.  Coolidge  v.  Carey,  14  by  that  act,  at  the  term  or  on  the  rule 

Mass.  115;  Haynes  v.  TThom,  28  N.  H.  day  to  which  the  defendant  has  been 

3^-  summoned  and  failed  to  appear,  but 

UiMliitloii  of   Attaobment.  —  But  if  the  court  cannot  at  the  same  term  ex- 

the  judgment  be  so  taken  more  than  tend  such  judgment  by  assessment  of 

thirty  days  after  the  end  of  such  term,  damages  and  costs.     Mailhouse  v.  In- 

anj  attachment  which  may  have  been  loes,  i8  Md.  328. 

made  by  virtue  of  the  original  writ  OontrayenUon  of  Statnte. — The  entry 

will  be  t'pso  facto  dissolved.  Haynes  v,  of  final  judgment  at  the  same  term  at 

Thom,  &  N.  H.  399;  Hackett  v.  Pick-  which  a  simple  default  is  taken,  in  con- 

ering»  5  N.  H.  24.  travention  to  the  terms  of   a  statute 

nnal  St  End  of  Tenn. — ^After  the  lapse  providing  that  it  shall  be  entered  at 

of  the  term  at  which  the  judgment  by  the  next  term  thereafter,   is  a   mere 

default  was  entered  it  becomes  final  technical  irregularity  which  may  be 

and  absolute.    Henderson  v,  Gibson,  corrected    without    notice.     Nave  v, 

19  Md.  234.  Todd,  83  Mo.  601. 

1.  Race  V.  Malony,  21  Kan.  31.  m    sdiMOQXl,    in   counties    of    forty 

Wat?er  by  nelntlff. — So  the  plaintiff  thousand  inhabitants  or  less,  under  the 

may  waive  his  right  to  enter  a  judg-  statutes   in  force  in  1873  the  Code  of 

ment   by    default    upon    defendant's  Practice  did  not  authorize  a  judgment 

failure  to  appear  and  plead  at  the  re-  by  default  for  want  of  an  answer,  in 

turn  term  and  take  a  valid  judgment  suits  on  bills  in  chancery,  to  be  final 

bj  default  at  a  subsequent  term.   Perry  at  the  return  term  of  the  summons 

f.  Starke,  10  Humph.  (Tenn.)  574.  without  the  consent  of  the  defendant. 

Btakntoxy  Regulation. — ^Whereajudg-  Dougherty  v,  St.  Vincent's  College, 

ment  by  default  cannot  be  taken  until  53  Mo.  579. 

the  term  succeeding  service  of  process  On    Written  Instrument,  — Where 

it  cannot  be  taken  upon  appearance  the   suit  is   founded    upon  a  written 

waiving  service.   Leopold  v.  Steel,  41  instrument  or  upon  a  judgment  of  a 

111.  App.  17.  court   of  record,  and  the  demand    is 

ATalimia. — Under  the  Revised  Code  ascertained  bv  such  instrument  or  the 

of  Alabama,  ^4  2660,  2661,  2998  (in  record  of  such  judgment,  or  where  the 

force  1869),  the  court  could  not  render  suit  is  upon  an  open  account,  or  ac- 

jadpnent  by  default  at  the  first  term  count  stated,    and   the  items  of  the 

after  the  service  of  the  attachment,  account  are  set  forth  in  or  annexed  to 

Standifer  v,  Toney,  43  Ala.  70.  the  petition,  and  the  defendant  beper- 

Hortli    OaxoUna. — where    the    com-  sonally  served  by  delivering  to  him  a 

plaint  has  been  filed  according  to  the  copy,  a  final  judgment  may  be  ren- 

provisionsof  section  206  of  the  code,  on  dered  against  him  at  the  time  of  en- 

or  before  the  third  daV  of  the  term,  and  tering  his  default  at  the  return  term. 

the  defendant  has  failed  to  appear  and  (See  2  W.S.  1053,  §§  o,  10.)  Dougherty 

demur  or  answer  at  the  return  term,  v,  St.  Vincent's  (College,  53  Mo.  581. 

the  plaintiff  might  have  had  a  judg-  In   Other  Cases. — But  in  all  other 

ment  by  default.     But  where  the  com-  cases  not  provided  for  in  the  preced- 
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of  the  term  when  the  default  was  entered.* 

/.  Where  Term  Not  Held. — Where  the  summons  and  decla- 
ration are  filed  at  a  term  which  is  not  held  by  reason  of  the  ab- 
sence of  the  judge  a  judgment  by  default  may  nevertheless  be 
entered  at  the  next  succeeding  term.* 

g-.  On  Return  Day. — Where  the  defendant  is  summoned  to 
appear  at  the  first  day  of  the  term  a  judgment  by  default  cannot, 
unless  a  statute  otherwise  provide,  be  taken  until  the  succeeding 
day,*  unless  the  summons,  although  served  the  required  number 

ing  sections,  in  those  counties  where  On  First  Day  of  Term. — A  judgment 

there  are  only  forty  thousand  inhabit-  by  default  taken  on  the  first  day  of  the 

ants  or   less,   an   interlocutory  judg-  term,  under  a  statute  providing  that 

ment  taken  at  the  return  term  cannot  **  on  the  second  and  each  succeeding 

be  made  final  at  that  term,  but  when  day  of  the  term  the  court  shall  call  as 

taken  at  the  next  or  any  subsequent  many  of  the  causes  which   stand  for 

term  it  may  be  made  final  at  the  time  trial  at  such   term    for  issues  as  the 

it  is   rendered.  (2  W.  S.   1053,  ^  11;  business  of  the  court  will  permit,"  is 

1014,    ^   5;    1039,    §    5.)     Dougherty  erroneous.     Clegg  r.  Fithian,  32  Ind. 

V.  St.  Vincent's  College,  53  Mo.  579;  90;  Reed  v.  Spayde,  56  Ind.  394. 

Hopkins  v.  McGee,  33  Mo.  312.  Before  Noon. — In  Iowa,  in  the  absence 

Trial  in  Causes  in   Counties  Hav-  of  a  rule  of  the  court  to  the  contrary, 

ing  Over  Forty  Thousand  Inhabitants,  a  default  taken  before  noon  of  the  sec- 

— Under  section  3514,  Rev.  Stat.  Mo.  ond   day  of  the   term    is    premature 

(Practice  Act),  providing  that  in  all  (code,  §  2635)  and  should  be  set  aside 

counties  having  over  forty  thousand  on  motion    made   before    that    time, 

inhabitants  actions  shall  be  triable  at  Huebner    v.    Farmers'   Ins.    Co.,    71 

the  return  term,  and  that  when  a  defend-  Iowa  30. 

ant  makes  default  the  plaintiff  shall  be  In  mdlana^  under  section  68  of  the 

entitled  to  his  assessment  of  damages  Practice  Act,  2  Rev,  Stat.  1876,  p.  67, 

and  final  judgment  may  be  rendered  it  is  error  to    render  a  judgment  by 

at  the  term  at  which   the  default   is  default  on  the  first  day  of  a  term  of 

made,   all   actions  are  triable  at  the  court,  and  the  error  is  such  as  will  sus- 

return  term,  and  if  default  be  made  tain  a  complaint  for  review.     Mitchell 

evidence    shall    be    heard    as  to  the  v»  McCorkle,  69  Ind.  184. 

amount  of  plaintiff's  claim  (when  it  In  Texas  the  Act  of  April  13,  1891, 

is  not  on  a  bond,  bill,  or  note,  etc.).  which  authorizes  a  judgment  by  de- 

Pueschal  v,  Haller,  22  Mo.  App.  539.  fault  to  be  given  on  the  second  day  of 

In  New  Jersey,   where   the  plaintiff  the  term  in  place  of  the  fifth,  is  not  in 

fails  to  take  his  judgment  by  default  conflict  with  the  constitution.  Union 

before  or  during  the  term  next  kfter  Cent  L.  Ins.  Co.  v.  Lipscomb  (Tex. 

the  defendant's  failure  to  plead,  he  can-  Civ.  App.  1894),  ^7  S.  W.  Rep.  307. 

not    thereafter  have    such    judgment  In   Nebraska,    in  cases   brought    in 

unless  he  first  rule  the  defendant  to  the  County  Court  which  are  not  within 

plead.     Whitney  v.  Merchants'  Nat.  the  jurisdiction  of  the  Justice  Court, 

Bank,  40  N.  J.  L.  481.  where  no  answer  is  filed  on  or  before 

And  where  he  becomes  entitled  to  a  the  first  day  of  the  term  in  a  cause  to 
judgment  by  default  in  vacation  and  be  tried  at  such  term  the  plaintiff  is 
omits  to  enter  the  same  until  after  the  entitled  to  have  the  default  of  the  de- 
term  next  after  such  default,  he  cannot  fendant  taken  and  proceed  to  judgment 
have  such  judgment  until  he  has  given  on  any  succeeding  day  of  the  term 
thirty  days'  notice  to  the  defendant,  upon  proving  his  damages.  Bond  v. 
Slack  V.  Keeder,  30  N.  J.  L.  348.  Wycoff,  42  Neb.  215. 

1.  Haynes  t;.  Thom,  28  N.  H.  386;  m  MlBSoari  the  rendition  of  a 
Hackett  v.  Pickering,  5  N.  H.  24.  judgment  by  default  within  three  hours 

2.  Brient  v,  Waterfield,  5  Sneed  after  the  time  at  which  the  summons 
(Tenn.)  537.  was  returnable  was  held  not  to  invali- 

3.  Reed  v.  Spayde,  56  Ind.  394;  date  the  judgment.  Wise  v.  Loring, 
Mitchell  V.  McCorkle,  69  Ind.  184.  54  Mo.  App.  258. 
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of  days  prior  to  the  first  day  of  the  term,  is  made  returnable  at  a 
subsequent  day,  in  which  case  a  judgment  by  default  may  be 
entered  on  the  return  day.* 

k.  In  Vacation — ttmple  Deftralt. — The  entry  of  a  simple  default 
cannot,  at  common  law,  be  taken  in  vacation.* 

Time  to  Plead. — And  where  the  time  for  the  defendant  to  plead 
expires  in  vacation  the  plaintiff  must  await  the  convening  of  the 
court  at  term,^  unless  a  statute  alter  the  rule.* 

Dadtion  on  Befitnlt. — Unless  by  statute  a  decision  cannot  be  ren- 
dered in  vacation  on  a  default,* 

floneral  Sole  in  Modern  Praetlee. — In  modem  practice  the  general  rule 
authorizes  the  entry  by  the  clerk  of  a  judgment  by  default  in 
vacation.® 

1.  Baltimore,  etc.,  R.  Co.  v.  FHnn,  benefit  thereof  shall  not  be  bound  to 

2  Ind.  App.  59;  Blairv.  Manson,  9lnd.  receive   any  plea  or  pleading  of  the 

357;  Womack  v.  McAhren,  9  Ind.  6;  party  in  default"  were  construed  as 

Blair  v.   Davis,   9   Ind.  236;  Monroe  follows:  "We  think  that  the  effect  of 

t.  Paddock,  75  Ind.  432;  Kaufman  v.  the  statute  and  rules  of  practice,  when 

Sanip<K>n,    9    Ind.    520;    Kaufman    v.  construed  in  reference  to  each  other,  is 

Forchheimer,  10  Ind.  419;  Trittipo  v.  that  a  defendant  may  plead  at  any  time 

Talbott,  13  Ind.  544.  before  the  default  is  entered ;  and,  on 

Wtaoi  Nok  BO  Taken. — But  where  not  the  other  hand,  the  plaintiff  may  have 

actually  served   the  required  number  the  default  entered  in  vacation  at  any 

of  days  before  the  term,  it  was  held  that  time  after  the  failure  of  the  defendant 

w^here  the  defendant  was  summoned  to  to  plead  within  the  time  prescribed  by 

appear  on  the  second  day  of  the  term  law  and  before  pleas  are  filed."  Woos- 

a  default  could  not  be  taken  until  the  ley  v.  Memphis,  etc.,  R.  Co.,  28  Ala. 

third  day.      Macy   v.   Eller,    n    Ind.  536. 

352.  In    MassaeliiiBettB   a  consent    to   be 

3.  Cook  V.  Forest,  18  111.  582.  defaulted  and  offer  of  judgement  under 

Attestation  as  to  Proof. — InBranderz;.  Gen.   Stat.,  c.  129,  4  62,  filed  by  a  de- 

Goodin,  6  La.  Ann.  521,  it  was  said  that  fendant  during  vacation  and  continu- 

where  a  judgment  by  default  was  con-  ing  on  file  until  the  next  term  of  the 

firmed  upon  testimony  sworn  to  before  court  wherein  the  action  is   pending, 

the  deputy  clerk,   but  his  attestation  takes  effect  on  the  first  day  of  the  term 

does  not  show   that  it  was  taken   in  and  is  to  be  entered  of  record  as  of  that 

open  court,  it  is  liable  to   objection,  day.    Madden  v.  Brown,  97  Mass.  14.8. 

bat  the  objection  will  not  be  examined  5.  Kirtley  v.  Marshall  Silver  Mm. 

bj  the  Supreme  Court  unless  brought  Co.,  4  Colo.  in. 

before  it  by  bill  of  exceptions  or  in  Gonstructlon  of   Statnte. — A   statute 

some  other  legal  manner;  and  it  forms  which  authorizes  the  entry  of  a  judg- 

no  excuse  for  not  taking  the  bill  of  ment  by  default  in  term  time  does  not 

exceptions  that  it  was  a  confirmation  of  authorize  its  entry  in  vacation.     Piatt 

a  judgment  by  default,  as  the  defendant  v.  Sickler,  3  Kulp  (Pa.)  519. 

should  have  been  present  to  protect  6.  /n  re  Cook,  77  Cal.  225;  Case- 

himself  from  the  effects  of  illegal  testi-  ment  v.  Ringgold,  2&  Cal.  335 ;  Peck 

mony.    ^uot^d  in  Yorke  v.  Scott,  23  v.   Courtis,   31  Cal.   209;  Genella  v. 

La  Ann.  54.  Relyea,  32  Cal.   159;   McLaughlin  v, 

3.  Cook  V.  Forest,  i8  III.  581.  Doherty,  54  Cal.  519;  In  re  Newman, 

4.  Cook  ».  Forest,  18  111.  581.  75   Cal.   213;    Sperling    v.    Calfee,   7 
In  Alabama    rules  of   practice  pro-  Mont.  514;  Arden  v.  Rice,  Col.  &  C. 

viding  as  follows:  "Defaults  maybe  Cas.  (N.  Y.)  313. 
entered  on  the  docket  in  vacation  which  In  Wisconsin  final  j  udgment  after  de- 
shall  relate  to  the  preceding  term,  and  fault  cannot  be  rendered  by  the  clerk 
advantage  thereof  may  be  claimed  at  the  in  vacation.  He  can  only  enter  final 
next  term,"  "after  a  default  has  been  judgment  in  vacation  in  the  cases  pro- 
dnly  entered  the  party  claiming  the  vided  for  by  section  13  of  chapter  102 
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u  Where  the  Cause  Is  at  Issue. — Where  a  cause  is  at  issue 
the  default  of  the  defendant  cannot  be  entered  until  the  day  set 
for  trial.* 

fltrrlM  or  HetiM  oT  Trial. — So  service  of  notice  of  trial,  where  such 
is  required,  must  be  strictly  proved  to  authorize  a  judgment  by 

default  for  nonappearance  at  the  trial.* 

/  Continuance  of  Cause. — Where  by  statute  the  plaintiff  is 
entitled  to  a  default  the  court  cannot  refuse  it  and  continue  the 
cause.' 

of  the  Revised  Statutes.     Holmes  v.  The  case  did  not  stand  fixed  for  trial 

Lewis,  2  Wis.  83.  at  the  time.     It  was  held  that  such  a 

In  Iowa,  where  the  clerk  made  a  judg-  proceeding  was  irregular  and  that  no 

ment   entry   after  the  rendition  of  a  judgment  should  have  been  rendered 

judgment  by  default,  leaving  a  blank  on  the  supplemental  petition  until  the 

for  the  entry  of  the  amount  to  be  as-  whole  case  had  been  regularly  tried, 

sessed  on  the  promissory  note,  which  Knight  v.  Knight,  12  La.  Ann.  59. 

was  the  basis  of  the  suit,  it  was  held  2.  Cockshott     v,    London    General 

that  the  filling  in  of  the  blank  in  vaca-  Cab  Co.,  26  W.  R.  31 ;  Potter  v.  Davi- 

tion   rendered   the  judgment  irregu-  son,  8  Abb.  Pr.  (N.  Y.  Supreme Ct.) 43. 

lar   only,  not  void,   and  that    it  was  FlalntUf s  Defiuilt. — And    where  the 

valid  on  collateral  proceeding.     Lind  plaintiff  does  not  bring  the  cause  to 

V,  Adams,  10  Iowa  398.  trial  within  a  reasonable  time  the  de- 

1.  Norris  v.  Dodge,  23  Ind.  190.  fendant  may  have  the  complaint  dis- 

&L   l^eotmant    Proceedinff,    where    a  missed  for  the  default  and  enter  up 

third  person  has  intervened  and  claimed  judgment    for  his  costs.      Cusson  v. 

title    no  writ    of    possession   upon    a  Whalon,  5  How.  Pr.   (N.  Y.  Supreme 

judgment  by  default  taken  against  the  Ct.)  302;  Wright  v,  Swindon,  etc.,  R. 

tenant  can  issue  until  the  determina-  Co.,  4  Ch.  Div.  164. 

tion   of  the  controversy  between  the  Note  of  Ime. — ^And  a  note  of  issue 

plaintiiT  and  the  interpleading  defend-  placing  the  cause  on  the  calendar  must 

ant.     Rollins    v.  Rollins,   76  N.  Car.  be  filed.     Browning  v.  Paiee,  7  How. 

264;  Rollins  V,  Bishop,  76  N.  Car.  268;  Pr.  (N.  Y.  Supreme  Ct.)  489. 

Rollins  V.  Henry,  76  N.  Car.  269.  Procedure. — ^The  plaintiff,  on  default 

Time  for  Hearing. — In  Virginia  Code  of  the  defendant,  must,  beside  proof  of 

1873,   c.    166,   §  6,    applies    to    judg-  service  of  notice  of  trial,  also  prove  the 

ments    by    default,    and   perhaps    to  essential  allegations  of  his  complaint 

decrees  on  bills  taken  for  confessed,  denied  by  the  answer  of  the  defendant, 

and  not  where  the  defendants  appear  Patten  v.  Hazewell,  34  Barb.  (N.  Y.) 

and  answer;  and  the  thirty  days  nee-  421.  Uncontroverted  allegations  need 

essary  to  elapse  in  order  to  ripen  a  not  be  proved  except  as  to  amount  of 

cause   for  hearing  on   its  merits  are  damages.   Connoss  v.  Meir,  2  E.  D. 

thirty  days  from  the  service,  not  return,  Smith  (N.  Y.)  314. 

of  the  process.     Robinson  v.  Mays,  76  8.  State  v,  Posey,  17  La.  Ann.  252. 

Va.  708.  Where  the  Oauae  haa  been  Oonttnned 

m  Lonlaiaiia,    where  a  default   has  the  continuance  must  be  set  aside  be- 

been  taken  against  the  plaintiff  on  his  fore  a  judgment  by    default  is   ren- 

supplemental   petition  in    answer    to  dered.   Gray  v.  Smith,  17  Tex.  389, 

defendant's  reconventional  demand,  a  and  notice  of  the  motion  to  set  aside 

judgment  cannot  be  rendered  thereon  must   be  duly    given   the  defendant, 

until  the  whole  case  is  tried.     Knight  Mattoon  v.  Hinkley,  33  111.   208;  Mc- 

V.  Knight,  12  La.  Ann.  59.  Kee  v.  Ludwig,  30  111.  28. 

The  plaintiff  had  filed  a  supplemen-  FaUnre  to  Take  Defkiilt. — ^A  failure  to 

tal  petition,  after  answer  and  reconven-  take  a  judgment  by  default  does  not 

tional  demand   by  the   defendant.    A  work  a  discontinuance.     University  v. 

default  was  taken  on  the  supplemental  Lassiter,  83  N.  Car.  38. 

petition,   which  was  afterwards  con-  A  Oonaent  to  A^oun  is  in  effect  a 

firmed  ex  parte  upon  the  deposition  of  stipulation  to  try  the  cause  on  the  ad- 

a  witness  examined  under  commission,  journed  day,  and  on  plaintiff's  failure 
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k.  Before  Magistrate — ^Honr  Named  in  Snmmone. — Where,  as  in 
cases  before  a  magistrate — as  a  justice  of  the  peace — a  writ  of  sum- 
mons is  returnable  at  a  defined  hour,  the  time  for  the  defendant 
to  appear  does  not  expire  until  the  beginning  of  the  following 
hour,*  and  a  judgment  by  default  prior  thereto  is  irregular.* 

After  Xnriadietion  Expired. — Where  the  jurisdiction  of  a  magistrate 
expires  at  a  defined  hour,  a  judgment  by  default  rendered  there- 
after  is  void,^  unless  the  cause  is  continued  by  the  magistrate,  as 
it  may  be.* 

After  A^jonmment  withont  Day. — Where  a  case  is  adjourned  with- 
out day,  a  justice  of  the  peace  cannot  enter  a  judgment  by 
default  without  notice  to  the  defendant.* 

Default  of  Both  Partiei. — Where  both  parties  default  before  a  justice, 
both  must  have  notice  of  the  time  fixed  for  trial,  in  order  to 
authorize  a  judgment  by  default.® 

/.  On  Scire  Facias  to  Revive. — ^At  Ckmmum  Law  the  plaintiff 

to   appear  defendant   may    enter  his  peace   before   whom   the    action  was 

default  and  take  a  judgment  dismiss-  commenced   did   not  default  the   de- 

ing  the  complaint.     Brady  v.  Martin,  fendant  at  once  on  his  failure  to  ap- 

19  Civ.  Pro.   Rep.  (N.   Y,  City  Ct.)  pear,  but  continued  the  case  and  there- 

134.  by  increased   the  costs   of  w^itnesses. 

In   Iowa  the  act    entitled   "an   act  Crippen  v.  Byron,    4    Gray    (Mass.) 

to  amend  section  1763  of  the  code  and  314. 

amendatory  of  the  law  providing  when  Consent  of  l>efendant. —  A  judgment 

cases   in    courts    of    record    shall    be  rendered  by  default  on  a  day  to  which 

tried,"  approved  March  22,  1858,  was  the  cause  was  adjourned  by  a  justice  of 

not  designed  to  continue  every  cause  the  peace  without  the  consent  of  the 

to  the  second  term  after  its  commence-  defendant  being  obtained,  as  is  required 

ment,  but  to  continue  the  trial  on  con-  by  law,  is  absolutely  void.     Iowa  Union 

tested  cases  and  not  those   in  which  Telephone  Co.  v,  Boylan,  86  Iowa  90. 

there  was  a  default  or  in  which  the  See  article  Continuances,  vol.  4,  p. 

whole  cause  of  action  was  admitted.  896. 

Duncan  v.  Hobart,  8  Iowa  337.  What  Time  on  tlie  AiUonmed  Day. — 

1.  Brown  v,  Carroll,  16  R.  I.  608.  Where  an  adjournment  is  made  to  a 

2.  Brown  v.  Carroll,  16  R.   I.  608;  certain     day,     judgment     by    default 
Gaunt  V.  Perkins,  8  Oregon  355.  cannot  be  taken  until  the  usual  time 

Pennaylyanla. — The  filing  of  an  affi-  of    closing    business    on     that     day, 

davit  of  defense  by  the  defendant,  on  unless  a  certain  hour  is  fixed  for  hear- 

the  morning  of  the  day  of  hearing  be-  ing  and  due  notice  thereof  given  to 

fore  a  justice  of  the  peace,  does   not  the  defendant.     Colescott  v,  Bonwill, 

constitute  such  an  appearance  as   to  4  Harr.  (Del.)  364. 

prevent  the   entry  of  a  judgment  by  5.  Leslie  v,  Innes,  3  Pa.  Dist.  Rep. 

default.     Elwood  Paper  Co.  v,  Rad-  689;  Brown  v.  Hambright,  21  Pittsb. 

ziewicz,  16  Pa.  Co.  Ct.  Rep.  81.  L.  J.  (Pa.)  105;    Bower  v.    Stum,    i 

8.  Battin  V.  Daly,  I  Lack.  Jur.  (Pa.)  Lane.  L.   Rev.   (Pa.)   19;     Ackerman 

56.  V,  Stoner,  7  Lane.  L.  Rev.  (Pa.)  73; 

Before  Alderman. — Where  a  defend-  Edwards  v.  Carr,  3  Kulp  (Pa.)  192. 

ant  appears  before  an  alderman  be-  m  Pennsylvania    such  a  case  is  not 

tween  tl\e  hours   stated  in  the   sum-  affected  by  the  Act  of  March  22,  1877, 

mons  and  waits  until  the  later  hour  is  which  requires  such  judgments  to  be 

past  there  can  be  no  default.    Battin  z;.  entered   within   ten    days.     Leslie  v, 

Daly,  I  Lack.  Jur.  (Pa.)  56.  Innes,  3  Pa.  Dist.  Rep.  689. 

4.  Crippen  t;.  Byron,  4  Gray  (Mass.)  What    Notice    Required. — Notice    by 

$14'  mail  is  insufficient  unless  shown  to  be 

VfJnattoe  of  Peaee. — And  it  is  no  actually  received.    Leslie  v.  Innes,  3 

ground  for  arresting  judgment  in  a  Pa.  Dist.  Rep.  689. 

superior  court  that  a   justice   of  the  6.  O'Malley  v.  Kerr,4  Kulp  (Pa.)86. 
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might  sign  judgment  by  default  immediately  on  a  return  of  scirf 
feci  or  two  successive  returns  of  nihil^  and  sue  out  execution  with- 
out docketing  the  case  or  entering  an  order  for  that  purpose.* 

Modem  Praetioe. — The  general  rule  now  is  that  where  a  party  has 
died  and  an  application  for  revival  of  the  action  is  made  in  the 
name  of  his  personal  representatives,  an  order  of  revival  must 
be  entered  and  served  as  a  summons,  and  a  rule  day  must  pass 
before  the  opposite  party  can  be  put  in  default  * 

m.  On  Motions — General  Term — ^New  York. — Where  the  applicant 
on  a  nonenumerated  motion  defaults  on  call  of  the  motion,  he 
may,  at  the  close  of  the  call  of  the  motion  list,  be  defaulted  and 
motion  dismissed  with  costs.' 

XL  Upon  Nonaffbabavgs  of  Dxrhdaht — 1.  In  Qeneral.— 
Where  defendant  has  been  duly  summoned  the  plaintiff  is  author- 
ized to  enter  defendant's  default  upon  defendant's  failure  to  en- 
ter his  appearance  to  the  action  prior  to  the  expiration  of  the 
time  named  in  the  summons,  and  to  have  a  judgment  by  default 
rendered  thereon,  according  to  law.* 

1.  Piercy  T'.  People,  10  111.  App.  219;  default  at  the  same  term  to  which 
Rietzell  v.  People,  73  111.  416;  Lanier  both  writs  were  returned,  it  was  held 
v.  Smyth,  2  Bailey  (S.  Car.)  359.  that  there  was  no  abuse  of  discretion. 

In  minols,  since  the  Act  of   March  Knight  v.    Bunker,  7  Ohio  St.  77. 

31,  1869,  a  return  of  one  nihil  is  suffi-  In    Pennsylyanla,   as    the  presump- 

cient.     Piercy  v.  People,   10  111.  App.  tion  is  of  a  service  on  the  return  day 

319.  of  the  alias,  a  judgment  by  default  can- 

Scire  Fadaa  to  Berlye. — Unless  statu-  not  be  taken  until  the  expiration  of 

tory  provisions  alter  the  law,  a  plain-  ten  days  after  the  return  day,  although 

tiff  must  sue  out  a  writ  of  scire  facias  two  returns  of  nihil  have  been  made, 

to  revive  an  interlocutory  judgment  by  Bloomsburg  Iron  Co.  v.  Lance,  4  Del. 

default  where  he  delays   executing  a  Co.  Rep.  (Pa.)  264;  Jones  v.  Ludwig, 

writ  of  inquiry  for  more  than  a  year.  Pittsb.    L.  J[.    (Pa.)    41 ;    Faunce    v. 

Bridges  v.  Adams,  32  Md.  580,  citing  Subers,  10  Phila.  (Pa.)  411;  Haven  v, 

2  Tidd's  Pr   1103.  Campbell,  4  W.  N.  C.  (Pa.)  216;  Ball 

2.  Hamilton  v.   Sals,    i  W.   L.   M.  v.  Nicholson,  i  Pearson  (Pa.)  285. 
(Ohio)  403;  Hearn  v.  State,  5  W.  L.  In  Kentnoky  a  judgment  by  default 
J.  (Ohio)  511.  against  an  administratrix  at  the  term 

B7  Oonaent. —  Unless,  of  course,  the  to  which  scire  facias  is  returnable  was 

parties   consent  that  the   action   may  held  regular  under  statutes  in  force  in 

stand  revived  at  the  time  of  the  mak-  1809.      Denny  v,  Hutchison,   i    Bibb 

ing  of  the  order.     Hamilton  v,  Sals,  I  f  Ky.)  576. 

W.  L.  M.  (Ohio)  403.  3.  Rule   54  Sup.   Ct.    New    York. 

In    Ohio    a    judgment    cannot    be  Where  he  defaults  at  special  term,  his 

taken  by  default  at  the  return  term  of  default    may  be  taken  at  the  end  of 

a  scire  facias  unless  a  rule  is  taken  for  the  term.     Where  the  motion  is  made 

the  defendant  to  plead,  or  unless  the  at  chambers  the  default  may  be  taken 

rules  of  court  provide  a  short  rule  to  at  the  close  of  the  return  day.     Where 

plead  at   the  return   term.    Hearn  v.  defendant  defaults  on   the  motion,  it 

State,  5  W.  L.  J.  (Ohio)  511.  will  be   granted  as  of  course  on  due 

Where,    on   a  proceeding  by  scire  proof    of    service.     And    he  may,  of 

facias  to  revive  a  judgment  under  the  course,  be  relieved  from  such  defaults 

Practice  Act  of  1831,  two  writs  were  on  showing  sufficient  excuse.  4  Wait's 

returned  nihil  at  the  same  term — one  Pr.  (N.  Y.)  608. 

having  been  issued  in  vacation,  and  4.  Tagert  v.  Harkncss,  6  Ark.  528; 

upon  its   return    the    second    having  Ellis     v.     Fletcher,    40    Mich.     321; 

been  issued   during  term,   returnable  Schroder  v,  Eason,   2  Nott   &  M.  (S. 

forthwith — and  judgment  was  taken  by  Car.)  291 ;  Donlevy  v.  Cooper,  3  Nott 
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2.  In  Ciiminal  Cases. — In  criminal  cases  the  rule  does  not  ob- 
tain on  trial  for  felony.*  It  cannot  be  commenced  without  the 
personal  presence  of  the  accused,  and  he  has  a  legal  right  to  be 
present  at  the  rendition  of  a  verdict.* 

3.  Enle  in  Nebraska. — It  is  the  settled  rule  in  Nebraska  that  a 
justice  of  the  peace  has  no  authority  to  render  a  judgment  by 
default  in  the  absence  of  the  defendant,'  and  that  the  defendant 

» 

&  M.  (S.  Car. )  548 ;  Parsons  v.  Harris,  '*  Such  a  case  is  treated  as  an  exception 

25  W.  R.  410;    Djmond  v.  Croft,  34  to  the  general  rule,  and  as  a  waiver  by 

W.  R.  843.  the  defendant  of  his  right  to  be  pres- 

In  Bn^and,  where  on  default  of  ap-  ent.     The    principal     object    of    the 

pearance  br  the  defendant-  the  plain-  general  rule  above  referred  to  is  that 

tiff  takes  no    step  in  the  cause  for  a  Sie  defendant  may  have  an  opportunity 

year,  Order  LX IV.  r.  13,  applies,  and  to    exercise    his   right  of    challenge, 

notice  is  necessary  before  judgment  can  and  may  avail  himself  of  other  rights 

be  signed.    Webster  v.  My er,  140^  B.  which  cannot  be  so  well  exercised,  if 

Div.  231.  exercised  at  all,  by  his  counsel  in  his 

Bntcy    1»7    Flalntlff.  —  At    common  absence.     Another  object  is  that  he 

law  the  plaintiff  was  entitled,   upon  may  be  present  at  the  end  of  the   trial 

nonappearance  of    the  defendant,   to  to  receive  the  sentence  of  the  court  if 

enter  a  common  appearance  of  the  de-  found  guilty ;  but  under  a  system  like 

fendant  upon  filing  an  affidavit  of  the  ours,  where  the  prisoner  is  allowed  to 

personal  service  of  the  writ  or  process,  give  bail  and  to  go  at  large  during  the 

and  to  proceed  thereon.     12  Geo.  I.,  c.  hours  that  the  court  is  not  in  session 

29;  Bender  V.  Ryan,  9  W.  N.  C.  (Pa.)  until  the  end  of  trial,  and  afterwards 

144.  if  there  are  exceptions,  or  if  there  is  a 

Uadar  Modem  FraetkM  the  appearance  motion  for  a  new  trial,   until  these 

of  the  defendant  is  not  required  to  be  matters  are  disposed  of,  it  would  be 

entered  to  authorize  a  judgment  by  unreasonable  to  hold  that  he  can  attend 

default  upon  proper  service  of  process,  until  the  case  is  given  to  the  jury,  and, 

where  a  full  compliance  with  all  the  when  he  sees  indications  that  the  ver- 

requirements  of  practice  and  law  gen-  diet  is  to  be  against  him,  can  make  it 

erally  is   had.     Carter    v,   Daizy,  a2  impossible  to  complete  the  trial  and 

Misf.  501 ;  Stone  v.  Welling,  14  Mich,  thus  nullify  all  that  has  been  done,  by 

514;  Hibbard  r.  Pettibone,  8  Wis.  270.  absconding.      If  he  could  do  this,  it 

Presumption  on  Appeal — Where  tiie  would  be  necessary  upon  his  return  to 

defendant  fails  to  appear,  the  judgment  try  him  again  de  novo^  when  perhaps 

rendered  against  him  is  conclusively  it  would  be  impossible  to  procure  the 

presumed  to  be  a  judgment  by  default,  evidence  which  was  introduced  at  the 

although  it  does  not  affirmatively  so  first  trial,   and    when,     if     he     were 

appear.    Davis  v.  Burt,  7  Iowa  56.  again  admitted   to  bail,  he  might  a 

1.  Com.   V.   McCarthy,    163  Mass.  second  time  defeat  the  ends  of  justice 

458.  by  again   departing.      His  departure 

3.  Com.  V.  McCarthy,  163  Mass.  458.  under  such  circumstances  ought  to  be 

Whare  Out  on  Ball. — But  where,  on  deemed  a  waiver  of  his  right  to  be 
bail,thedefendant,  although  present  at  present  at  the  taking  of  the  verdict." 
the  beginning  of  the  trial,  voluntarily  WalT«r  by  Prlaoner'a  Ctonnati. — In 
absents  himself  without  leave  and  is  Prine  v.  Com.,  18  Pa.  St.  103,  it  ap- 
absent  when  the  jury  is  returned,  he  peared  that  the  presence  of  the  prison- 
may  be  defaulted  and  the  verdict  will,  ers  in  court,  on  the  rendition  of  the 
nevertheless,  be  binding  upon  him.  verdict,  was  waived  by  their  counsel 
Com.  v.  McCarthy,  163  Mass.  458;  and  the  judgment  was  reversed. 
State  7'.  Wamire,  16  Ind.  357 ;  Price  v,  WItlumt  His  Oonaent. — But  of  course. 
State,  36  Miss.  531 ;  Fight  v.  State,  7  where  a  prisoner  is  deprived  of  his 
Ohio  180;  Wilson  v.  State,  2  Ohio  St.  right  without  his  consent,  a  default 
319;  Lynch  v.  Com.,  88  Pa.  St.  189;  taken  therein  would  render  thejudg- 
Hill  V.  State,  17  Wis.  675.  ment  of  conviction    illegal.     Hill   v. 

In  Com.  V,  McCarthy,  163    Mass.  State,  17  Wis.  676. 

458,    cited    above,    the    court    said:  8.  McCormick Harvesting Mach. Co. 
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may  have  such  a  judgment  set  aside  as  a  matter  of  right  under 
the  code.* 

4.  Effect  of  Withdrawal  of  Appearance. — The  withdrawal  of  de- 
fendant's appearance  works  a  withdrawal  of  all  his  pleadings,  and 
a  judgment  by  default  may  be  entered  upon  his  default  as  upon 
nonappearance,*  where  due  proof  of  the  issue  and  service  of 
process  is  first  made.' 

Zn.  Oh  DEnKDAHT'8  Failitbs  to  Plead — 1.  Kule  to  Answer. — 

Wlioro  tlie  nofendaat  Failed  to  Appoor  a  rule  to  answer  was  not  nec- 
essary to  authorize  a  default  and  judgment  thereon  at  common 
law.* 

Aftor  Appaonuiot. — But  after  appearance  the  plaintiff  was  required 
to  enter  a  rule  upon  a  defendant  requiring  him  to  plead  within  a 
time  named  therein,^  and  upon  the  defendant's  failure  to  dis- 

V.  Schneider,  36  Neb.  ao8;  Smith  v,  v.  White  Lake  Lumber  Co.,  ai  Neb. 

Riverside  Park  Assoc,  43  Neb.  372.  525;    Howard   v.   J&j,   25   Neb.    279; 

1.  McCormick    Harvesting     Mach.  or  where   he  has    appeared   *'at  the 

Co.  t;.  Schneider,  36  Neb.  207.  return  day  of  the  summons,"  or  attend- 

Costs. — But    only    on    condition    of  ed**at  the  time  to  which  a  trial  has  been 

paying    or    confessing   judgment  for  adjourned,"  and  has  made  the  neces- 

costs  in    the  case.     Strine  v.  Kings*  sary  bill  of  particulars.    C leghorn  v. 

baker,  12  Neb.  52.  Waterman,  i6  Neb.  226;  Crippen  v, 

Connty  Court. — The  same  principle  Church,  17  Neb.  304. 

applies  to  judgments  rendered  by  the  a.  McArthur  t;.  Leffler,  no  Ind.  531 ; 

County  Court  without  regard  to  the  Carver  v.  Williams,  10  Ind.  267;  Sloan 

amount   in  dispute.     State  v.  Smith,  v.   Wittbank,   12   Ind.  444;  Smith  v. 

II  Neb.  238;  Tootle  v.  Jones,  19  Neb.  Foster,  59  Ind.  595 ;  Young  v,  Dickey, 

588;    McCormick   Harvesting    Mach.  63  Ind.  31 ;  Gunel  v.  Cue,  72  Ind.  34; 

Co.  V.  Schneider,  36  Neb.  208.  Love  v.  Hall,  76  Ind.  326;  Dunkle  v. 

Where  Appearance  Made. — But  where  Elston,  71  Ind.  585. 
the  defendant  has  entered  an  appear-  But  the  mere  failure  to  appear  of  a 
ance  he  cannot  have  the  judgment  set  defendant  who  has  pleaded  does  n6t,of 
aside  as  a  matter  of  right,  although  course,  have  that  effect.  Love  t;.  Hall, 
he  was  absent  on  the  day  of  the  trial.  76  Ind.  326;  Carver  v.  Williams,  10 
McCormick  Harvesting  Mach.  Co.  v,  Ind.  267;  Sloan  v.  Wittbank,  12  Ind. 
Schneider,  36  Neb.  208;  Strine  v,  444;  Cox  v.  Davis,  16  Ind.  378;  Wood- 
Kaufman,  12  Neb.  424;  Western  Mut.  ward  zk  Wous,  18  Ind.  296. 
Ben.  Assoc,  v.  Pace,  23  Neb.  495;  3.  McArthur  v.  Leffler,  no  Ind.  533; 
Crippen  v.  Church,  17  Neb.  304;  Dunkle  v.  Elston,  71  Ind.  585,  where 
Smythe  f.  Kastler,  16 Neb.  264 ;  Cleg-  the  court  said:  "The  withdrawal  of 
horn  V.  Waterman,  16  Neb.  220;  Wag-  appearance  for  the  defendants  by  •  •  • 
ner  v.  Evers,  20  Neb.  183;  Raymond  their  attorneys  took  with  it  the  an- 
V.  Strine,  14  Neb.  236;  Bell  v.  White  swer  of  the  defendants.  Young  v. 
Lake  Lumber  Co.,  21  Neb.  525;  How-  Dickey, 63  Ind.  31.  And  a  judgment  by 
ard  V.  Jay,  25  Neb.  277.  default  was   therefore  proper,  if  the 

What  Is  an  Appearance. — And  i(  has  defendants  had  been  duly  served  with 

been  held  that  procuring  the  issuance  process." 

of  subpoenas  or  the  filing  of  amotion  Demnrror. — The  withdrawal   of  an 

for  security  for  costs  or  to  dismiss  the  appearance  takes  with  it  a  demurrer 

action  constitutes  such  an  appearance  filed   to  a  complaint.     Gunel  v.  Cue, 

as  to  defeat  his  right  to  have  the  de-  72  Ind.  34. 

fault  set  aside  under  the   provisions  4.  Trew  v.  Gaskill,  10  Ind.  265. 

of  section  looi  (Code  Neb.),  upon  the  5.  Baldwin   z\   McClelland,    50  HI. 

ground  that  judgment  was  rendered  in  App.  654;  Trew  v.  Gaskill,   10   Ind. 

his    absence,  McCormick  Harvesting  265 ;  Langdon  v.  Bullock,  8  Ind.  341 ; 

Mach.  Co.  V.  Schneider,  36  Neb.  208;  Newcomers.  Keedy,  9  Gill  (Md.)  263, 

Raymond  v.  Strine,  14  Neb.  236 ;  Bell  where  the  court  said :  "  To  deprive  a 

72  Volume  VI. 


On  D«teiduit'B  Fftilve  to  Plead.  DEFA  UL  TS.  Bule  to  Azuwer. 

charge  the  rule,  plaintiff  might  enter  in  the  common-rule  book  a 
rule  for  defendant's  default,  and  four  days  thereafter  a  rule  for 
judgment  might  be  entered.* 

Bilk  flonflnUy  TTimMtiMry. — ^A  rule  requiring  defendant  to  plead,  be- 
fore the  entry  of  a  default,  is  not  required  where  the  time  to  plead 
is  limited  by  statute  or  rule  of  court.*  At  the  expiration  thereof, 
on  defendant's  failure  to  plead  or  make  up  issues  as  the  law  requires, 
his  default  may  be  taken  as  of  right  and  a  judgment  thereon 
had,^  although  the  cause  was  docketed  for  a  day  subsequent  to 

defendant  of  a  defense  thus,  which  the  days  allowed   for  delay  expire  after 

law  of  the  land  says  shall  be  a  legal  service  of  citation,  if  the  court  is  in 

defense,  the  defendant  should  first  be  session,  and  there  is  no  answer  filed, 

in  default ;  and  a  party  whose  business  the  plaintiff  may  take   judgment  by 

it  is  to  plead  can  never  be  in  default  default.    Maurin  v,  Dashiell,  14  La. 

until  the  rule  is  laid,  or  at  least  is  sup-  471 ;  Carmena  v.  Mix,  15  La.  165. 

posed  to  be  laid."  In  Sontli  Carolina,  where  a  defend- 

Insaffldent  Bnle  to  Plead. — Where  a  ant  failed  to  enter  an  appearance  ac- 
notice  of  a  rule  to  plead  is  not  given  cording  to  the  Act  of  Assembly  of 
for  the  required  statutory  time,  the  1791*  the  plaintiff  was  allowed  to  take 
judgment  is  irregular  but  not  abso-  judgment  by  default  without  serving 
lutely  void,  and  if  the  party  suffering  or  posting  any  rule  to  plead.  Law  v. 
judgment  neglects  to  seek  relief  Duncan,  2  Brev.  (S.  Car.)  326. 
against  it  on  error,  until  the  other  Attadunenta.  —  Where  a  defendant 
party  would  have  lost  his  remedy  by  appears  by  motion  to  dissolve  an  attach - 
lapse  of  time,  he  cannot  then  have  it  ment,  a  judgment  by  default  upon  de- 
vacated  by  mandamus.  Granger  i;.  nial  of  the  motion  should  not  be  allowed 
Superfor  Ct.,  44  Mich.  384.  until  time  has  been  given  him  to  plead. 

moldgan. — Where    a  suit  was  com-  Whiting  t;.  Budd,  5  Mo.  443. 

menced  by  declaration  and  ^the  rule  to  8.  Illinois. — Smith   v.  Little,  53  IlL 

plead  as  entered  was,  by  clerical  mis-  App.  157;  Baldwin  v.  McClelland,  50 

take,  made  a  ten-day  rule,  but  the  notice  111.  App.  645 ;  Thielmann  v.  Burg,  73 

of  the  rule,  indorsed  on  the  declaration  111.  293. 

served,  was  that  the  rule  to  plead  was  Indiana, — Lilly  v,  Dunn,  96  Ind.  320. 

one  of  twenty  days,  it  was  held  that  Shoaff  v.  Jones,  i  Ind.  564. 

a  default  entered   more  than  twenty  Maine, — Stetson  v.  Hall,  86  Me.  iia 

days  after  service  and  return  was  good.  Missouri. — Holland  v.   Hunton,    15 

The  defect  was  nonprejudicial  error.  Mo.  475;  Edwards  v.  Watkins,  17  Mo. 

Howe  V.  Maltz,  35  Mich.  500.  273. 

1.  Orleans    County    Nat.    Bank  v.  New  Torh. — Graves  v.  Hassenfrats, 

Spencer,  19  Hun  (N.  Y.)  569;  Weall  i  Johns.  Cas.  (N.  Y.)  391;  Hitchcock 

V.  King,  12  East  453;   Telley  v.  Gaff,  v.  Barlow,  2  Wend.  (N.  Y.)  628;  Lit- 

56  Ind.  ^i;   Blair  v,  Manson,  9  Ind.  tlefield  v.  Murin,  4  How.  Pr.  (N.  Y. 

357;  Archibald  v.  Lamb,  9  Ind.  544.  Supreme  Ct.)  308;  King  v.  Stafford,  5 

Order  Required. — A  defendant  does  How.  Pr.  (N.  Y.  Supreme  Ct.)  30; 

not    stand    in    default     merely    be-  Saltus  v.  Kipp,   12  How.  Pr.  (N.  Y. 

cause  the  rule  to   plead  has  expired  Super.  Ct.)  342,  5  Duer  (N.  Y.)  646; 

and  no  plea  has  been  filed.   An  order  Hoffnung  v.  Grove,  18  Abb.  Pr.  (N. 

of  the  court  putting  him  in  default  is  Y.  Supreme  Ct.)  14,  142. 

necessary.    Castle  v,  Judson,   17   111.  Oregon, — Gaines   v,  Cyrus,   23  Or- 

3^  egon  403 ;  Smith  v.  Ellendale  Mill  Co., 

la  (Mlonido. — In  Colorado,  after  a  4  Oregon  70. 

motion  to  strike  out  a  portion  of  the  Tennessee. — Warren  v,  Kennedy,  i 

complaint  has  been  granted,  a  judg-  Heisk.  (Tenn.)  439. 

naent  by  default    cannot  be  entered  Wisconsin.-— C^ltx    v.    Commercial 

without  a  rule  to  answer  upon  the  de-  Bank,  18  Wis.  255 ;    Holmes  v,  Lewis, 

fendant.   Mullen  v.  Wine,  9  Colo.  167.  2  Wis.  83.. 

y  Michael  v.  Mace,  137  111.  ^5.  Different  Appearanoes. — ^The  fact  that 

In  Loulilaiut,  as    soon  as    tne    ten  the  defendant  has  appeared  to  the  suit 
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that  upon  which  the  default  judgment  was  rendered.^     So,  where 

a  judgment  has  been  reversed  for  insufficient  service  and  the 
defendant  fails  to  answer  seasonably,  plaintiff  may  enter  a 
judgment  by  default,^  unless  the  defendant  obtains  an  order  ex- 

on  several  different  occasions  does  not  fault  on  the  daj  the  appearance  is  filed, 

affect  the  plaintiff's  legal  right  to  take  since,  by  his  failure  to  make  a  personal 

a  default  against  him  for  want  of  an  appearance  and  request  time  to  plead, 

answer.     Smith  v.  Wineland,  21  Mo.  the  court  is  justified  in  making  the  in- 

App.  387.  ference  that  he  has  no  defense.     Shaw 

Where  Held  to  Ball. — In  a  suit  where  v.  National  State  Bank,  49  Iowa  179. 
defendant  is  held  to  bail,  the  plaintiff  Notice  of  Ball.~The  plaintiff  maj 
may  enter  a  default  judgment  after  have  formal  notice  of  bail,  where  re- 
time to  plead  has  expired,  although  no  quired,  and  enter  judgment  bj  default, 
bail  is  entered  and  time  to  enter  it  has  where  defendant  fails  seasonably  to 
not  expired.  Broome  v.  Wellington,  plead.  The  requirement  of  formal 
I  Sandf.  (N.  Y.)  664.  notice  of  bail  is  for  the  plaintifTs  bene- 

Bxensed. — Where  a  party  is  ruled  to  fit.     Leispenard  v.  Baker,  6  Johns.  (N. 

answer  within  a  required  time,  a  good  Y.)  323. 

excuse  for    noncompliance  does  not  District  of  OdiimUa. — Where  judg- 

excuse  him  from  answering  after  that  ment  is  rendered  by  default  for  want 

time  and  before  the  next  term  (if  the  of  plea  the  motion  to  strike  it  out  may 

rule  day  extends  into  vacation),  unless  be    granted    under  the    72d    rule  of 

for  such  continued  default  he  has  suffi-  court.     But  where    the    judgment  is 

cient  justification.    Thatcher  v.  Haun,  rendered  for  failure  to  comply  with 

12  Iowa  303.  the  73d  rule,  the  motion  to  vacate  it 

Corporation  —  Konserrloe  of  Order. —  must  be  made  under   the  90th    rule. 

In  JVew   I'ork,    in    an    action    to   re-  Meloy  v.  Grant,  4  Mackey  (D.  C.)  488. 

cover   damages    from    a    corporation  New    Mezloo — Attactiment.  —  Where, 

for  failure  to  pay  its  promissory  note,  in  an   action   of    assumpsit  aided    by 

the  plaintiff  may  take  a  judgment  by  writ  of  attachment  on  a  demand  due, 

default  as  incase  of  defendant's  failure  defendant     appears    at     the     return 

to  plead,  unless  the  defendant,  as  re-  term,  and  files  an  answer  traversing 

quired  by  section  1778,  Code  Civ.  Pro.,  the  allegations  in  the  aflidavit  for  the 

served  with  the  copy  of  his  answer  or  writ,  but  fails  to  plead  to  the  declara- 

demurrer  a  copy  of  an  order  of  a  judge  tion,  judgment  should  be  rendered  for 

directing  that  the  issues  presented  by  the  plaintiff  for  the  amount  stated  un- 

the  pleadings  be  tried.    Hutson  v.  Mor-  der  Comp.  Laws  N.  Mex.  1884,  §^  19231 

risania  Steamboat  Co.,  64  How.    Pr.  1933*  1934*  ordering  defendant  in  such 

(N.  Y.C.  PI.)  268.  a  case  '*  to  answer  the  action  of  the 

But  the  statutory  provision  requir-  plaintiff,"  and  that  when  the  defendant 

ing  such  an  order  is  in  derogation  of  is  cited  to  answer  the  action,  the  like 

the  common  law  and  should  be  strictly  proceedings  shall  be  had  between  him 

construed ;   accordingly,    it  does    not  and  plaintiff  as  in  ordinary  actions  on 

apply  where  the  cause  of  action  on  the  contracts.     Ripley  v.  Aztec   Min.  Co. 

promissory  note  is  united  with  a  cause  (N.  Mex.  1892),  28  Pac.  Rep.  773. 

of  action  for  goods  sold  and  delivered.  Iowa. — Under  section  180  of  the  code, 

Bradley  v.  Albemarle  Fertilizing  Co.,  the    District  and  Circuit  Courts  have 

2 Civ.  Pro.  Rep.  (N.  Y.  Marine  Ct.)  51.  power  to  makes  rule  requiring defend- 

Apidles    to  Manlolpal   Corporatloii. —  ants,  when  so  notified,  to  appear  and 

The  provision  of  section  1778,  N.  Y.  plead  by  noon  of  the  first  day   of  the 

Code  Civ.   Pro.,  applies  to  a  munic-  term,  notwithstanding  section  2599  of 

ipal    corporation.      Moran    v.    Long  the  code,   and   the   rule  may   further 

Island  City,  loi  N.  Y.  439.  provide  that  upon  failure  so  to  plead, 

1.  Archibald  v.  Lamb,  9  Ind.  544.  default  will  be  entered  against  defend- 

2.  Thomson  v.  Bishop,  29  Tex.  154.  ants.    McGrew  r.  Downs,  67  Iowa  687. 
Appearance  by  Memorandmn. — An  ap-  In  Louisiana  where  a  judgment  by 

pearance  by  the  defendant  by  filing  a  default  has  been    taken  for  want   of 

written  memorandum  that  he  makes  a  answer  it  may  be  made  final  without 

voluntary  appearance,  authorizes  the  assigning  reasons  therefor.     AUard  v, 

trial  court  to  render  judgment  by  de-  Ganushan,  4  Martin  (La.)  662. 
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tending  the  time  to  plead,  when  a  default  may  be  taken  on  de- 
fendant's failure  to  comply  therewith  ;  *  and  so  the  action  of  the 
court  in  refusing  to  grant  a  default  because  of  defendant's  failure 
to  answer,  and  extending  the  time  to  plead,  is  discretionary  * 

2.  Failure  to  Aiiswer  £terrogatoriei. — The  plaintiff  may  take  a 
judgment  by  default  on  the  defendant's  failure  to  answer  inter- 
rogatories filed  under  a  statute.' 

3.  On  Substituted  and  Personal  Service. — Where  both  substituted 
and  personal  service  is  made,  judgment  by  default  may  be  entered 
upon  the  expiration  of  the  time  to  answer  limited  by  personal 
service,  although  that  limited  by  substituted  service  is  not 
exhausted.* 

Senriee  of  Answer  Yty  Mall. — Where  an  scribed,  yet  where  a  party  is  in  default, 

answer  may  be  served  by  mail,  it  is  and  a  pleading  is  filed   out  of    time 

duljr  ser%'ed  when  deposited  in  the  mail  by  the  order  of  the  judge  or  of  the 

before  the  expiration  of  the  statutory  court,  notice  should  be   given  of  the 

period  allowed  for  service,  and  plaintin  filing  of  such  pleading  to  all  parties  to 

cannot  take  a   judgment    by  default  be   affected  thereby,  unless  such  per- 

because  the  answer  is  not  received  in  sons    or   their  attorneys  are  present 

the  ordinary  course  of  transmission,  when  such  order  is    made.*'     Cockle 

Yates  V.  Guthrie,  119  N.  Y.  420.  Separator  Mfg.  Co.  v,  Clark,  33  Neb. 

Co&rtrnotlon  of  Order. — A n  orde r  gi v-  703 . 

ing  a  party  objecting  to  the  confirma-  2.  Walker  v,  Hutchinson,  50  Iowa 

tion  of  an  assessment  for  sewer  con-  364. 

struction    **  until    the    19th"   of    the  8.  Young  v.  McLemore,  3  Ala.  295. 

month  to  file  his  objection  does  not  4.  United    Verde    Copper    Co.    v. 

extend  beyond  the  last  moment  of  the  Tritle,  20  Abb.  N.  Cas.   (N.    Y.   Su- 

i8th,  and  where  not  on  file  at  the  con-  preme  Ct.)  57. 

▼ening  of  the  court  on  the  19th  judg-  Joint  Debtors. — Where    one    of  two 

ment  by  default  may  properly  be  ren-  joint  debtors  is  served  by  substituted 

dered.    Burhans  v.  Norwood  Park,  138  service,  and   the   other    is  personally 

III.  147.  served,  a  judgment  by  default  cannot 

1.  Bevooatioii  of  Onler. — Where  an  be  entered  until  the  time  of  the  de- 
order  enlarging  the  defendant's  time  fendant  served  with  substituted  service 
to  plead  is  revoked,  a  default  may  be  to  answer  has  expired,  and  then  jude- 
entered  and  judgment  taken  for  his  fail-  ment  must  be  entered  against  both, 
ure  to  plead  widiin  the  time  originally  Orr  v.  McEwen,  16  Hun  (N.  Y.)  625. 
required.  Knap  v.  Smith,  7  Wend.  Where  the  defendant  is  not  entitled  to 
(N.  Y.)  534;  Brown  v,  St.  John,  19  a  copy  of  the  complaint  unless  he  ap- 
Wend.  (N.V.)  617;  Anonymous,  3  Hill  pears  within  the  statutory  time  after 
(K.  Y.)  448.  service  of  the  summons,  judgment  by 

How  Entered. — The  moment  the  or-  default  may   be  entered  on  his  failure 

der  is  revoked  the  default  may  be  en-  to  appear,  although  defendant's  time 

tered  if  the  original  time  of  the  de-  to  answer  after  the  service  of  the  com- 

fendant  to  plead  has  expired.    Anony-  plaint  has  not  expired.     Paine  v,  Mc- 

mous,  3  Hill  (N.  Y.)  448.  Carthy,  1  Hun   (N.  Y.)  78;   Van  Pelt 

Ho  Aetaal  Notice. — Where  the    de-  v.  Boyer,  7  How.  Pr.  (N.  Y.  Supreme 

fendant,  although  legally  served,  had  Ct.)  325. 

no  actual  notice  of  the  suit,  the  court  No  Return  of  Service. — So  where  de- 
may  order  a  default  or  continue  the  fendant  was  served  with  summons  and 
case  at  discretion  from  term  to  term  subsequently  with  an  order  of  arrest 
not  exceeding  the  time  limited  in  the  and  copy  of  the  complaint  at  the  same 
statute.  Lovell  v.  Kellev,  48  Me.  263.  time,  but  was  discharged  from  the  or- 

Hottee  Beq[nlred. — ** While  the  parties  der,  and  the  defendant  not  having  ap- 

to  an  action  are  required  to  take  notice  peared,   and   no    return  of  service  of 

of  all  pleadings  required  by  law  which  complaint  having  been  made,  a  judg- 

ftre  filed  within  the  periods  therein  pre-  ment  entered  by  plaintiff  for  want  of  an 
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4.  Failure  to  Tile  Beplication. — So  on  failure  of  the  plaintiff  to 
make  a  replication,  within  the  time  required  by  law,  to  defendant's 
answer,  his  default  may  be  entered,*  as  where,  upon  an  answer  of 
set-off  or  counterclaim,  the  plaintiff  fails  to  reply  within  the  time 
required  by  statute  or  rule  of  court.* 

6.  Failure  to  Kejoin. — Where  the  defendant  fails  to  rejoin  to  a 
replication  of  the  plaintiff,  a  judgment  by  default  may  be  taken 
against  him.' 

6.  On  Demand  of  Oyer. — Where  the  defendant  demands  oyer  he 
must  have  his  prayer  entered  of  record  and  invoke  the  judgment 
of  the  court  as  to  whether  he  shall  plead  further  until  the  oyer  is 
granted;  *  otherwise  the  plaintiff  may  disregard  his  demand  and 
take  a  judgment  by  default  notwithstanding.^ 

answer  twenty  dajs  after  service  of  the  terclaim,  is  appropriate.     Heebner  v. 

summons,  but  within  the  twenty  days  Shepard   (N.  Dak.    1895),  63   N.   W. 

limited  for  an  answer,  was  held  regu-  Rep.  892. 

lar.     Van  Pelt  v.  Boyer,  7  How.  Pr.  In  England,  w^here  a   plaintiff    fails 

(N.  Y.  Supreme  Ct.)  325.  to  deliver  a  defense  to  a  counterclaim 

1.  Ennis  v.  Hogan,  47  Mo.  513.  and  his  action  is  dismissed   under  a 

Final  Judgment. — A  judgment  for  de-  master's  order,  judgment  on  the  coun- 

fendants  for  want  of  replication  to  an  terclaim    can  only  be   signed  by  the 

answer  is  a  final  judgment.     Newman  defendant    upon  a   motion   for  judg- 

V.  Newton,  14  Fed.  Rep.  634.  ment  under  Order  XXVII.,  r.  11.  Hig- 

In  Action  for  Real  Estate. — Where  in  gins  v.  Scott,  21  Q^  6.  Div.  to. 

a  real  action  a  plea  is  filed  requiring  8.  Dempsey  v.  Harrison,  4  Mo.  267; 

a  replication   which  cannot  be    filed  Burckhart  f .  Watkins,  4  Mo.  72 ;  Bates 

without    leave    of    court,    the    court  v.  Hinton,  4  Mo.  78. 

should  not  permit  a  judgment  by  de-  Instance. — On  plea  of  former  recovery 

fault  to  be  taken  against  the  plaintiff  in  another  court,   replication  nul  ticl 

at  the  same  term  at  which  the  plea  is  record  concluding  with  an  averment 

filed,  but  should  permit  the  plaintiff  and  prayer  of  debt  and  damages,  with 

to    reply    at    the    subsequent    term,  norejoinderfiled,  itwashfildthat  judg- 

Matthews  v.  Boas,  6  Mo.  597.  ment  by  default  for  the  sum  demanded 

•2.  Aston  V,  Wallace,  43  Ind.  468;  was    properly   taken.      Burckhart  v. 

Aymar  r.  Chace,  12  Barb.  (N.  Y.)  301.  Watkins,  4  Mo.  72. 

Abandonment  of  Defense. — But  where  4.  Mabry  v.  Cowan,  6  Heisk.  (Tenn.) 

the  defendant  abandons  his    defense  295. 

and  fails  to  appear  at  the  trial  until  he  5.  Mabry  v.  Cowan,  6  Heisk.  (Tenn.) 

is  acquitted  he  waives  his  right  in  this  295 ;    Anderson    v.   Allison,    2    Head 

respect,  and  the  trial  may  proceed  as  (Tenn.)  122. 

if  the  matters  alleged  in  the  answer  Demnrrer. — Where  in  such   case   a 

had  been  denied.     Aston  v.  Wallace,  judgment  by  default  had  been  taken 

43  Ind.  468.  and  the  entry   of  the  judgment  had 

Ckranterdalm. — Where  the  answer  of  been  suspended  on  a  suggestion  as  to 

the  defendant  alleges  new  matter  by  the  state  of  the  pleadings  made  by  the 

way  of  counterclaim  he  is  entitled  to  attorney  for  the  defendant,  who,  pend- 

judgment  by  default  against  the  plain-  ing  the  suspension  and  without  leave 

tiff  upon  the  failure  of  the  latter  to  of  the  court,  filed  a  demurrer,  it  was 

demur  or  reply.     St.  Louis  v,  Clem-  held  that  the  plaintiffs  were  entitled 

ens,  36  Mo.  467.  on    motion    to    have   the    demurrer 

North  Dakota. — Where  no  reply  is  stricken  out  and  the  judgment  by  de- 
served to  defendant's  counterclaim  he  fault  entered.  Mabry  v.  Cowan,  6 
is  entitled  to  move  for  judgment  under  Heisk.  (Tenn. )  296. 
section  4919,  Comp.  Laws,  and  an  order  Demurrer  is  not  a  proper  remedy, 
made  on  such  a  motion,  holding  the  because  notes  are  not  filed  in  response 
plaintiff  in  default  and  directing  the  to  demand  of  oyer,  and  plaintiff  may 
defendant  to  proffer  proof  of  his  coun-  move  the  court  to  order  the  demurrer 
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7.  On  Partial  Defense. — And  where  the  defendant  tenders  no 
defense  to  any  particular  count,  the  plaintiff  may  have  a  default 
and  a  judgment  thereon  as  for  a  default  upon  that  particular 
count ;  but  such  judgment  must  be  rendered  by  the  court,  not 
the  jury.^ 

8.  On  Withdrawal  of  Plea. — Where  permission  is  given  the  de- 
fendant to  withdraw  a  plea  it  is  granted  on  the  implied  condi- 
tion that  the  defendant  shall  replead  forthwith,^  and  judgment  as 
for  want  of  an  answer  may  be  taken  on  his  failure  to  do  so 
unless  extended  time  to  plead  is  expressly  obtained.* 

9.  Judicial  Notice  of  Expiration  of  Time. — The  trial  court  will  take 
judicial  notice  of  the  failure  of  the  defendant  to  plead,^  and  ac- 
cordingly no  affidavit  that  the  defendant  failed  either  to  appear^ 
or  to  plead  ®  is  required  to  authorize  the  entry  of  the  defendant's 
default  thereon.'' 

10.  Expiration  of  Final  Day  to  Plead. — The  defendant  has  the 
entire  day  upon  which  the  time  to  plead  expires  in  which  to 
answer,®  and  a  default  or  a  judgment  thereon  taken  on  that  day  is 
irregular.® 

11.  SnbmiBsion  of  LuTies  Error. — Where  the  defendant  fails  to 
plead,  it  is  reversible  error  to  submit  the  cause  to  a  jury  "  to  try 

to  be  taken  off  the  file  and  to  enter  up  had  been   entered   and  no  plea  filed  bj 

judgment  hj  default  for  want  of  de-  the  defendants."     Edson  v.  La  Londe, 

fense  to  the  action.     Anderson  v,  AUi-  88  Mich.  162. 
son,  2  Head  (Tenn.)  122.  6.  Edson    v.  La   Londe,    88   Mich. 

Danuuid  of  Oyer. — Where  o/er  is  dulj  162. 
demanded  by  a  defendant  before  the        By  Btatate. — Where  an  affidavit  that 

time  for  pleading  has  expired,  a  default  no    answer  has  been  received    is  re- 

cannot  be  entered  bj  the  plaii)tiff  for  quired,  it  must  show,  to  authorize  the 

failure  of  defendant  to  file  a  plea  until  default,  that  no  answer  has  been  re- 

the  oyer  has  been  furnished.     Varick  ceived  up  to  the  time  of  noticing  the 

x\  Bodine,  3  Hill  (N.  Y.)  444.  application     for    judgment    thereon. 

1.  Sinclair  v.  Gray,  9  Fla.  83.  Brien  v,  C&sejf  2  Abb.  Pr.   (N.  Y.  C. 

Instance. — Where  a  plea  is  filed  as  to  PI.)  416. 
one  of  several  counts  of  the  declara-        A  failure  to  file  such  affidavit  is  a  mat- 

tion  a  default  may  be  entered  as  to  the  ter  of  practice  not  reviewable  in  the 

remaining  at  a  term    subsequent  to  Court  of  Appeals.    Catlin  v.  Billings, 

thatat  which  issue  is  joined.  McAllis-  16  N.  Y.  622. 

ter  t;.  Ball,  28  111.  210,  holding  that  a        6.  Steers  i;.  Holmes,  79  Mich.  430. 
judgment  rendered  hj  nil  dicit  beiort        7.  Steers  t\  Holmes,  79  Mich.  430; 

the  trial  of  the  issue  is  seasonable.  Edson   v.   La  Londe,    88    Mich.  162 ; 

J.  Henck  v.  Todhunter,  7  Har.  &  J.  Leonard  v.  Woodward,  34  Mich.  514; 

(Md.)  275.  Elliott    V.    Farwell,    44    Mich.    186; 

3.  Henck  v.  Todhunter,  7  Har.  &  J.  Bogue  v.  Prentis,  47  Mich.  124. 
(Md.)  275.  8.  Hart    v.    Walker,    31    Mo.    26; 

Witlidrawal  of  Pleas. — Where  two  out  Hoehne  v,  Rupear,  i  Colo.  405. 

of  three  joint  defendants  ex  contractu  9.  Hart  v.  Walker,  31  Mo.  26;  Hoyt 

withdraw     their    pleas,  their    default  v.  Macon,  2  Colo.  117. 

should  then  be  noted  and  a  final  judg-  By  Stlpnlatioii. — Where  the  answer 

ment  not  entered  until  the  cause  is  dis-  may   be  filed   by   stipulation  after  the 

posed  of.     Jansen  v.  Grimshaw,   125  expiration    of    the    statutory    time,  a 

III.  468.  judgment  by  default  may  be  taken  at 

4.  Steers  v.  Holmes,  79  Mich.  430.  the  expiration  of  the  stipulated  time 
**  The  coortwould  take  judicial  notice  when    no    answer   has    been    put  in. 

from  the  record  that  no  appearance    Owens  v.  Tinsley,  2Z  Mo.  433. 
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the  issue  joined  ;"  a  judgment  by  default  must  be  taken,  unless 
additional  time  is  given  to  plead.* 

12.  On  Order  to  Show  Caaie. — Where  a-  party  defaults  on  the  re- 
turn of  an  order  to  show  cause  why  he  should  not  be  punished 
for  contempt,  the  judge  or  court  may  proceed  immediately  to  a 
final  order.* 

13.  In  MandamuB  Proceedings. — Where  a  defendant  makes  de- 
fault to  a  writ  of  mandamus  by  failing  to  answer  or  demur  he 
may  be  punished  as  for  contempt.* 

14.  In  Supplementary  Proceedings. — In  supplementary  proceed- 
ings a  default  of  a  judgment  creditor  or  debtor  cannot  be  noted 
until  a  reasonable  time — usually  one-half  hour — after  the  hour  ap- 
pointed in  the  order  for  the  parties  to  appear  has  elapsed.* 

15.  On  Calling  Defendant — ^In  General. — Under  good  practice  the 
defendant  should  regularly  be  called  before  his  default  is  entered, 
either  where  he  has  not  appeared*  or  where  he  has  appeared. and 

1.    Hewett    V.  Cobb,    40  Miss.  61 ;  ants,  it  is  an  irregularity  occasioned 

"Wilkinson  T.'.  Patterson, 6  How.  (MisB.)  by  his  own   negligence,   and  one  of 

193;  McAdamsf.  Massej,  I  Smed.  &  M.  which  he  has  no  right  to  complain. 

(Miss.)  660;    Garrett  v.  Felt,  32  Miss.  Anderson  v.  Walker,  31  Miss.  642. 

137;    Harrison   v.    Agricultural  Bank,  2.  Rugg  v.  Spencer,  59  Barb.  (N. 

2  Smed.  &  M.  (Miss.)  307.  Y.)  383;  Albany  City  Bank  v.  Scher- 

Error  to  Go  to  Trial. — Where  defend-  merhorn,  9  Paige  (N.  Y.)  372. 

ant  pleads  new  matter  issuablj  it  is  er-  8.  N.    Y.  Code  Civ.    Pro.,  §  2073; 

ror  for  the  plaintiiT  in  default  for  plead-  People  v.   Baker,    35   Barb.  (N.   Y.) 

ing  to  go  to  trial  in  the  absence  of  the  105. 

defendant  without  joining  issue  on  the  4.  Reynolds  v,  McElhone,  20  How. 

plea,  and  a  judgment  by  default  taken  Pr.  (N.  V.  Supreme  Ct.)  454. 

thereon  will  be  reversed.     Gunning  v.  The  judgment  creditor  may  in  such 

Heron,  25  Fla.  849.  case,  on  a  showing  of  a  proper  excuse 

Immaterial  Error — ^BUBSlMlppl. — And  for  his  negligence,  obtain  a  new  or- 

in  such  case  it  was  held  in  Mississippi  der  restoring  jurisdiction.     Squire  v. 

that  on. appeal  from  such  a  judgment  Young,  i  Bosw.  (N.  Y.)  690. 

the  court  of  errors  would  itself  enter  Discontlnuaiice. — The   effect  of   the 

up  judgment  by  default  against   the  judgment  creditor's  failure  to  appear  is 

defendant.     Harrison   v.  Agricultural  to  discontinue  the  proceedings.  Squire 

Bank,  2  Smed.  &  M.  (Miss.)  307.  v.  Young,  i  Bosw.  (N.  Y.)   690;    De- 

In  McAdams  v.  Massey,  i  Smed.  &  Comeau  v.  People,  7  Robt.  (N.  Y.) 

M.  (Miss.)  660,  the  judgment  was  re-  498;  Carter  v.  Clarke,  7  Robt.  (N.  Y.) 

versed  for  the  same  error,  and  the  cause  490. 

was  remanded  for  further  proceedings  5.  Woolery    v,   Grayson,    no  Ind. 

in  the  court  below.  149;   Robertson  v.  Cannon,  i  Overt. 

In  the  later  case  of  Garrett  V.  Felt,  (Tenn.)    262;    Dodson    v.    Cocke,    i 

32  Miss.  137,  the  court  arrived  at  the  Overt.  (Tenn.)  314;    Masonic  Educa- 

doctrine  declared  in  Hewett  v.  Cobb,  tional  Assoc,  v.  Cook,  3  Head  (Tenn.) 

40  Miss.   61,  that  the  error  was  not  313. 

prejudicial  to  defendant,  and  that  such  Oamlsliee. — So  a  garnishee  must  be 

a  judgment  would  not  be  set  aside  at  called  before  a  judgment   by  default 

his  instance.  can  be  rendered  against  him.    Lock- 

PlalntiifB  Waiver. — Where  the  plain-  hart  v.  Bowles,  i  Tex.  App.  Civ.  Gas., 

tiff,  without  demanding  judgment  by  §  344. 

default  against  one  of  several  defend-  In  Texas,  construing  articles  1263, 

ants  who  has  failed  to  plead,  submits  1280,  1281,  and  1282,  Rev.  Stat.,  it  was 

the  cause  to  a  jury  upon  the  plea  of  held  that  if  on  the  call  of    the  appear- 

the  others,  and  verdict  and  judgment  ance  docket  on  the  fifth  day  of  the  term 

are  rendered  in  favor  of  all  the  defend-  after  suit  is  brought  no  answer  be  filed 
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subsequently  withdrawn  his  appearance.^ 

HoormrtnibU  Irror. — Failure  to  call  a  defendant  is  an  irregu- 
larity entitling  a  defendant  to  a  new  trial,  but  does  not  in  Indiana 
entitle  him  to  a  reversal  of  the  judgment  by  default  on  appeal.* 
And  in  Kentucky  the  failure  to  call  the  defendant  has  been  held 
to  be  a  merely  formal  error.* 

Ib  Oriminal  Ou«i. — In  criminal  cases  the  defendant  is  not  required 
to  appear  until  he  is  called  or  his  presence  is  demanded  by  the 
court,*  and  a  default  cannot  properly  be  entered  against  him 
until  this  has  been  done  and  he  has  failed  to  appear.^ 

18.  Defendant's  Affidavit  of  Defense. — Where  defendant  is  required 
by  statute  or  rule  of  court  to  file  an  affidavit  of  defense  within  a 
required  time,  his  default  may  be  entered  for  a  failure  to  comply 
with  the  law.*     The  judgment  rendered  for  want  of  such  an 

in  a  cause,  and  the  defendant  fails  to  ask  judgment.       Hubble     v,     Mullanphy, 

furthertime  to  answer,  a  judgment  by  Hard.  (Ky.)  302. 

defaultshould  be  rendered  against  him.  4.  State  v,  Gorley,  2  Iowa  52. 

If,  however,  he  be  present  in  person  or  5.  State  v.  Gorlej',  2  Iowa  53;  Park 

by  attorney,  and  will  ask  the  remainder  v.  State,  4  Ga.  329;  State  v,  Humphries, 

of  the  fifth  day  within  which  to  pre-  4  Blackf.  (Ind.)  538;  State  v.  Gricsby, 

pare  and  file  his  answer,  it  should  be  3  Yerg.  (Tenn.)  280;  White  v.  State, 

allowed  him.     Rowe   v.  Spencer,   70  5  Yerg.  (Tenn.)  183. 

Tex.  78.                 '  Record. — And  where  the  record  fails 

Oonstmctton  of  Judgment. — The  terms  to  show  a  compliance  with  these  legal 

in  the  entry  of  a  judgment  by  default  requirements    the    judgment   will    be 

that    the    **  defendant     being    called  reversed.     State  v,  Gorley,  2  Iowa  53. 

comes  not"  merely  import  a   failure  Technical  Record  Not  Required. — 

of  the  defendant  to  come  and  answer  While  a  compliance  with   any   tech- 

ihe  declaration,  and  not  that  he  never  nical  form  in  the  entry  of  defaults  in 

appeared  to  the  suit.     Horner  v,  O'-  criminal   cases  before  justices  of  the 

Laughlin,  29  Md.  465.  peace    should    not    be    required,   the 

MBiuUnt  In  Attachment. — Where  a  record    should    show    that    in    some 

defendant  in  attachment  fails  to  ap<  method  the  defendant  had  an  oppor- 

pear  and     put    in   bail,   a   judgment  tunity  to  know  that  his  presence  was 

against  him  is  good  without  his  hav-  demanded    and     required.     State    r. 

ing  been  previously  called  and  his  de-  Gorley,  2  Iowa  52. 

fault  entered.     Harlow  v,  Becktle,  I  6.  Bayard  v.  Gillasspy,  i  Miles  (Pa.) 

Blackf.  (Ind.)  238.  256. 

1-  Woolery   v»  Grayson,    no    Ind.  Affidavit  of  Merits. — So  where  a  de- 

149.  fendant  fails  to  file  an  affidavit  of  merits 

J.  Woolery  V.Grayson,  no  Ind.  149;  with  his  plea,  as  required  by  statute. 

Smith  V.  Foster,  59  Ind.  595 ;  Sloan  v,  it  is  proper  to  strike  the  plea  from  the 

Wittbank,  12  Ind.  ^44;  Key  v.  Robin-  files  and  render  judgment  by  default. 

son,  8  Ind.  368;  Shaw  v.  Binkard,  10  Goldie    v.    McDonald,    78    III.    605; 

Ind.  227 ;  Doherty  v.  Chase,  64  Ind.  73.  Young  v.  Browning,  71  111.  44. 

3.  I&ftance. — In  Hart  r.  Flynn,  8  The  mere  fact  that  a  defendant  serves 
Dana  (Ky.)  190,  where  the  record  a  copy  of  an  affidavit  of  merits  filed 
failed  to  show,  with  regard  to  a  defend-  with  nis  plea,  instead  of  the  original, 
ant  who  failed  to  plead,  that  he  was  is  not  sufficient  to  justify  the  taking  of 
"solemnly  called  "  and  "  came  not,"  the  a  default  bjr  the  plaintiff.  The  plain- 
judgment  by  default  was  affirmed.  tiff  is  required  in  such  case  to  apprise 

After  Rendition  of  Interlocutory  Jndg-  the  defendant  of  the  defect.     Wirts  v. 

n«it.— The  omission    to  call  the  de-  Norton,  25  Wend.   (N.  Y.)  699;  Plat- 

fendant  after  the  rendition  of  the  inter-  ner  v.  Johnson,  3  Hill  (N.  Y.)  476. 

locmory  judgment,  but  before  the  final  New  Jersey — AffidaTlt  to  Prevent  Judg- 

jttdgment  by  default,  is  a  mere  formal  ment. — Under  the  supplement  to  the 

CTor  not  authorizing  a  reversal  of  the  Practice  Act  of  New  Jersey,  approved 
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affidavit  is  a  judgment  by  default.* 

17.  Judgments  on  Demnrrer  —  a.  In  General — ^Where  Defondsat 
Stands  on  Demnrrer. — Where  the  defendant  stands  on  his  demurrer  to 
plaintiff's  declaration  or  complaint  a  judgment  as  by  default  may 
be  rendered  against  him  on  a  decision  overruling  it.* 

Under  Modem  Praetiee. — But  under  modern  practice  a  judgment 
final  as  by  default  should  not  be  taken  in  the  absence  of  a  rule  or 
order  granting  leave  to  plead  over  and  the  failure  of  the  defend- 
ant to  comply  therewith.* 

May  3,  1889  (Pamph.  L.,  p.  334),  an  v.  Culverwell,  44  Cal.  620;   Riley  v. 

affidavit  of  merits  is  required  to  be  filed  Loughrej,  22  111.  98 ;  Musser  v.  Ho- 

within  ten  days  after  service  of  the  dec-  bart,   14  Iowa  249 ;    Saltus  v.  Kip,  2 

laration  and  notice,  to  prevent  the  en-  Abb.  Pr.  (N.  Y.  Super.  Ct.)  382 ;  King 

try   of  judgment  by  default,  in  cases  v.  Stafford,  5  How.  Pr.  (N.Y.  Supreme 

where  the  declaration  and  notice  are  Ct.)  30;  Cowan  t;.  Donaldson,  95Tenn. 

served  at  the  time  of  the  service  of  the  322,   327 ;  Ross    v.    Meek,-   93  Tenn, 

summons.  Laufman  v.  Hope  Mfg.  Co.,  666. 

54  N.  J.  L.  70.  Action  on  Open  Aoooont. — In  an  action 

Lack  of  Appearance. — Judgment  by  on  an  open  account  the  court  is  not 

default  for  lack  of  appearance  cannot  authorized,  on  overruling  a  demurrer 

be  taken  where  the  defendant  has  filed  to  plaintiff's  evidence,  to  render  a  judg- 

an  affidavit  of  defense  in  due  time  for  ment  final  for  the  plaintiff  without  ac 

an  appearance.     Morton  v,  Hoodless,  assessment  of  damages   by  the  jury. 

I  Miles  (Pa.)  46.  Patterson  v,  Blakeney,  33  Ala.  338. 

1.  McClung    V.   Murphy,    2    Miles  8.  Rollins  v.  Coggshall,  29  Iowa  510; 

(Pa.)  177.  Rainey  v,  Sanders,  4  Humph.  (Tenn.) 

Pennsylyanla. —  No     distinction     in  447. 

practice  in  Juniata  county  was  intended  Kespondeaa  Ouster. — ^After  demurrer 

to  be  made  in  the  entry  of  judgment  overruled   a  judgment  of  respondeat 

for  default  of  an  affidavit  of  defense  ouster  should  be  rendered,  and  where 

between   the  subjects  of   claim    enu-  the  defendant  refuses  or  neglects  to 

merated  in  the  fourteenth  and  those  answer  over  a  final  judgment  must  be 

in   the  fifteenth  section  of    rule  4  of  entered.      Denton    v,    Danbury,   48 

the  court  rules  of  that  county;  sec-  Conn.  368. 

tion  17  applies  to  both  the  preceding  Time  to  Answer  Over. — Where  a  de- 
sections.  Huston  Cooperative  Mut.  murrer  to  a  pleading  is  sustained  or 
F.  Ins.  Co.  V,  Beale,  no  Pa.  St.  321.  overruled,  and  time  to  amend  or  an- 


Under  the  Act  of  May  25,  1887,  a  swer  is  given,  the  time  so  given  under 

judgment  by  default  for  want  of  an  code  procedure  begins  to  run  from  the 

affidavit  of  defense  may  be  entered  in  service  on  the  adverse  party  of  notice 

an  action  begun  by  a  writ  of  foreign  of  the  decision  or  order.    If  the  notice 

attachment.     Hubbard  v.  Dorman,  7  required  has  not  been  given  or  waived 

Pa.  Co.  Ct.  Rep.  384.  the  time  to  answer  does  not  expire  so 

Court  of  Common  Pleas, — A  rule  of  as  to  authorize  a  default    Chamberlin. 
the  Court  of  Common  Pleas  provid-  v,  Del  Norte  County,  77  Cal.  150. 
ing    that  **  in  all  actions  of. fci>tf/«cjtf J        Waiver   of  Notice. — Where  defend- 
•  *  *  judgment    by    default   may   be  ant's  attorney  is  in  court  and  asks  for 
taken  *  *  *  after  the  return   day,    if  a  specified  time  within  which  to  file  an 
the  defendant  shall  have  neglected  to  answer  after  demurrer  is  overruled,  a 
file  an  affidavit  of  defense  on  or  before  written   notice  is  waived.   Barron  v. 
the  return  day,  or  within  fifteen  days  Deleval,  58  Cal.  95. 
after  the  service  of  the  writ,"  is  ap-        Wahrer  ofDefiinlt  byAoceptanoeofBe- 
plicable  properly  to  an  action  of  scire  mnrrer. — An  acceptance  by  plaintiff's 
facias  upon  a  municipal  lien  for  pav-  attorney  of  the  service  of  a  demurrer 
ing,  etc.     Wilkes-Barrc  v.  Felts,  134  filed  after  a  default  had  been  entered 
Pa.  St.  529.  against   the    defendant    constitutes  a 

2.  Campbell  v.  West,  86  Cal.  197;  waiver  of  the  default.  Hestres  v.Clem* 

Bailey  v.  Sloan,  65  Cal.  587 ;  People  ents,  ai  Cal.  425. 
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Qb  Terns. — Where  leave  to  plead  over  is  granted  oh  terms  a 
judgment  by  default  may  be  granted  on  failure  to  comply  there- 
with.i 

Deamrrsr  to  Special  Count. — Where  a  defendant  stands  on  his  de- 
murrer to  a  special  count  and  pleads  the  general  issue  to  the 
common  counts,  the  court  must,  on  overruling  the  demurrer,  ren- 
der judgment  by  nil  dicit  on  the  special  count  and  impanel  a 
jury  to  try  the  issues  of  fact  upon  the  common  counts.* 

When  Judgment  TedmiGaUy  on  Demnrrer. — Judgment  final  rendered 
on  overruling  defendant's  demurrer  without  leave  to  plead  anew,* 
as  where  defendant  fails  to  plead  over  on  an  order  sustaining 
plaintiff's  demurrer  to  defendant's  answer,  is  technically  not  a 
judgment  by  default,  but  upon  demurrer.*     But  it  is  substan- 

Iowa. — Where  an  action  was  com-  L'Engle    v.    L'Engle,    19    Fla.    714; 

menced  during  term  time  and  the  de-  Petty s  v.  Marsh,  24  Fla.  44. 

fendant  required  to  appear  and  show  4.  Falken  v.    Housatonic   R.  Co.,  63 

cause   why    a    temporary    injunction  Conn.  258. 

should  not  issue,  the  defendant  ap-  Reidioation — And  accordingly  in  Flor- 
peared  and  filed  a  demurrer  to  the  ida  it  was  held  reversible  error  to  enter 
petition,  which  was  overruled,  where-  a  default  on  the  sustaining  of  a  de- 
upon  he  refused  to  plead  further,  murrer  to  the  replication  of  the  plain- 
It  was  held  that  he  could  not  be  re-  tiff.  The  proper  entry  to  have  been 
quired  to  answer  to  the  merits  until  the  made  was  a  final  judgment  for  the  de- 
next  term.  Matter  v,  Phillips,  53  fendant  upon  the  demurrer.  Wade 
Iowa  232.  V.  Doyle,  17  Fla.  522. 

1.  Walton  V,  Walton,  52  Barb.  (N.  On  BMpondeas    OiiBter. — But    where 

Y.)  203.  leave  is  granted  to  plead  over,  a  judg- 

1.  Klein  v.  Wells,  82  111.  201.  ment  of  respondeas  ouster  is  properly 

SvlmiBsloiiof  Aaaessment. — Upon  that  rendered,    and    where    the    defendant 

trial  he  should  submit  the  assessment  fails  to  plead  within  the  time  allowed, 

of  damages  under  the  judgment   nil  his  default  to  the  action  should  be  en- 

dicit  to  the  same  jury,  so  that  there  tered  by  the  clerk,  and  a  final  judgment 

may  be  but  one  final  judgment.    Klein  by  default  may  properly  be  rendered  on 

t».  Wells,  82  111.  201.  application  of  the  plaintiff.     Jordan  v, 

Setttaif  Ailde  Bnoli  Judgment. — Where  John  Ryan  Co.,  35  Fla.  259. 
matters  set  up  under  special  plea  are  Where  the  defendant  fails  to  answer 
admissible  under  the  general  issue,  a  over  on  a  decision  sustaining  a  de- 
judgment  by  default  on  demurrer  to  murrer  to  a  plea,  judgment  final  will 
special  plea  will  not  be  set  aside  even  be  upheld  although  the  court  rendered 
for  sufficient  excuse.  Taylor  z;.  Frost,  no  formal  judgment  of  respondeas 
2 Den.  (N.  Y.)  200.  ouster,    Branigan  v.  Rose,  8  111.  128; 

Inuiuled  Petition. — ^The  defendant's  Branigan  v,  Gurnee,  8  111.  130;  Brad- 
failure  to  answer  an  amended  petition  shaw  v.  Morehouse,  6  111.  395. 
after  a  demurrer  thereto  has  been  over-  In  Branigan  v.  Rose,  8  111.  128,  it 
niled  authorizes  a  judgment  by  de-  was  said  :**  Technically  the  latter  judg- 
fault  although  the  answer  to  the  orig-  ment  [respondeas  ouster]  should  have 
inal  petition  is  on  file.  Brenner  v,  been  entered  of  record,  but  in  point  of 
Gundershiemer,  14  Iowa  82.  fact  nojudgment,  interlocutory  or  final, 

DeniiiiTer  Ovemiled   as   Frivoloui. —  was   then    rendered.      This   omission 

The  overruling  of  a  demurrer  as  friv-  was  not  to  the  prejudice  of  the  defend- 

olous  does  not  enable  a  judgment  final  ant.     He  was  not  thereby  precluded 

by  default  to   be   rendered   unless  it  from   answering  over  to  the  declara- 

migfht  be  without  an  inquiry  in  dam-  tion,  but  had  an  undoubted  right  so  to 

a^es  where  no    demurrer    was  filed,  do.     On  his  declining  to  do   it,   the 

Skinner  v.  Terry,  107  N.  Car.  103.  court   proceeded    properly  to  dispose 

8.  Jordan  v.  John  Ryan  Co.,  35  Fla.  of  the  case." 

259;  Garlington  v.  Priest,  13  Fla.  559;  Application  to  Withdraw. — Where  no 
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tially  a  judgment  by  default  in  its  effect  upon  the  action  and  the 
defendant's  rights.* 

On  What  Declaration. — A  judgment  by  default  as  on  demurrer  sus- 
tained is  valid  on  a  declaration  containing  several  counts  if  one 
of  them  be  sufficient  to  sustain  it.* 

6.  On  Withdrawal  of  Demurrer. — When  the  defendant  files 

and  afterwards  withdraws  a  demurrer  without  obtaining  leave  to 
answer,  his  default  may  be  entered  at  any  time  and  the  clerk  is 
authorized  to  enter  judgment  against  him  by  default.* 

xm.  While  Pleadiko  of  the  Defehbaitt  Vhdispobsd  Of — 1.  In 

General. — A  judgment  by  default  or  nil  dicit  cannot  generally  be 
taken  by  the  plaintiff  after  the  action  is  at  issue,*  whether  the 

application  is  made  bj  the  defendant  did  not  fall  within  the  statute  and  was 

to  withdraw  his    plea  and   plead  de  to  be  held  before  the  court  and   not 

novOy  judgment  final  may  properly  be  the  jury. 

rendered,   at  common  law,  upon  sus-  2.  North  v,  Kizer,  73  111.  172 ;  An- 

tainin^    the    demurrer    to    the  plea,  derson  v.  Semple,  7  111.  455. 

Clemson  v.  State  Bank,  3  111.  45.  ^pecial  Oount. — Although  a  special 

1.  Thus   it  was   said  in  Daniels  v,  count  shows  no  cause  of  action  the 

Saybrook,  34  Conn.  377 :  "  The  defend-  judgment  by  default  will  be  supported 

ants  in  this  case,  by  demurring  to  the  under  the  common  counts  if  it  could 

declaration,  defaulted  as  to   5ie  facts  have  been  legally  rendered   thereun- 

sufiiciently  alleged   and    essential    to  der.  Rowell  v.  Chandler,  83  111.  288. 

constitute  a  cause  of  action,  and  there-  3.  Ewing  v.  Jennings,  15  Nev.  379. 

by  admitted   them.    When    their  de-  4.  Logan  v.  Moulder,   i   Ark.  313; 

murrer  was  overruled  their  case  stood  Strong  t;.  Comer,  48  Minn.  66;  Hooker 

as  upon  default,  with  all  the  essential  v.  Gallagher,  6  Fla.  351 ;  Dickson  v. 

elements  of  the  cause  of  action  and  the  Hoff,  3  How.  (Miss.)  165;  Sevier  v. 

rigrht  of  the  plaintiffs  to  recover  some  Turner  (Tex.  Civ.  App.  1895),  33  S. 

damages  conclusively  admitted."  W.  Rep.  294. 

Unless  of  course  the  statute  (Act  "Such  a  judgment  could  not  have 

Conn.   1872)  allows  the  court  to  pro-  been  entered  with  issues  of  fact  exist- 

vide  that  upon  failure  to  plead  agree-  ing  and   undisposed   of."     Taylor  v. 

ably  to  rule  or  the  order  of  the  court  McLaughlin,  2  Colo.  375. 

**the   court   may,  on   motion   of  the  After  an  iBSue    Joined    a  judgment 

other  party,  order  a  nonsuit,  default,  nil  dicit  cannot  be  entered  upon  non- 

or  judgment  on   a  cross    complaint,  appearance  of  the  defendant.     A  jury 

counterclaim,   or  set-off,   as  the  case  must  be  sworn,  the  issue  must  be  tried, 

may   be."  See  58  Conn.    Rule  i   (p.  and  judgment  rendered  upon  the  ver- 

566).  In  such  case  a  failure  to  plead  diet.     Taylor  v,  McLaughlin,  2  Colo, 

over  would  not  seem  to  constitute  a  375;  Gibson  v.  Smith,  i  Colo.  7;  Kee- 

default  without  an   order.   Falken   v,  ler  v.  Campbell,  24  111,  287;  Cox  v. 

Housatonic  R.  Co.,  63  Conn.  265.  Capron,  10  Mo.  691. 

The  distinction  in  Connecticut  af-  Joint  Judgment. — Judgment  by  de- 
fects the  mode  of  assessing  damages,  fault  cannot  be  rendered  against  two 
Thus  it  was  held  in  the  case  last  cited  defendants  after  one  of  them  has 
that  the  Act  of  1889  (Session  Laws  of  pleaded.  Pett  v,  Clark,  5  Wis.  198; 
1889,  c.  157),  providing  that  **in  every  Cole  v,  Wagnon,  2  Ark.  154. 
action  of  tort  in  which  the  defendant  A  final  judgment  cannot  be  taken 
suffers  a  default  and  there  is  a  hearing  against  them  until  the  plea  is  disposed 
in  damages,  said  hearing  in  damages  of.  Teal  v.  Russell,  3  111.  319. 
shall  be  to  a  jury  unless  the  defaulting  Where  issue  is  joined  on  the  plea, 
defendant  shall  have  given  notice,"  the  proper  course  is  to  call  a  jury  as 
etc.,  did  not  apply  where  a  demurrer  well  to  try  the  issue  joined  as  to 
to  a  complaint  was  overruled  and  a  assess  the  damages  as  to  thote  who 
failure  of  the  defendant  to  answer  over  suffered  the  default.  Teal  v.  RusscHi 
did  not  constitute  a  default,  and  that  3  111.  319;  Able  v.  Chandler,  12  Tez. 
the  hearing  in  damages  in  such  a  case  92. 
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issue  be  one  of  law  or  of  fact.*  It  follows  that  where  a  defend- 
ant has  appeared  to  the  action  and  filed  a  pleading  in  opposition 
his  default  cannot  be  entered  nor  judgment  by  default  taken  until 
the  pleading  is  stricken  from  the  file  or  otherwise  disposed  of.* 

1.  Hicks  V.  Vann,  4  Ark.  526;  Reed  upon  failure  to  file  and  serve  a  plead- 

r.  State  Bank,  5  Ark.  194;  Alexander  ing  seasonably  the  opposite  party  shall 

r.  Stewart,  23  A  rk.  18.  be  entitled  to  a  judgment   nii  dicit, 

fiutuice. — Where  pleadings  had  been  it  was  held   that  judgment  nil   dicit 

filed  in  the  proper  court  (in  this  case  could  not  be  rendered  against  the  de- 

under  a  special  law),  and  upon  change  fendant  while  his  plea  of  set-off  was  on 

in  the  jurisdiction  of  the  courts  the  file  undisposed  of.    Knaebel  t;.  Slaugh- 

case  was  transferred   to  the   District  ter  (N.  Mex.  1893),  34  Pac.  Rep.  198. 

Court,  it  was  error  in  the  latter  court  Betting    Aalde    Judgment.  —  Such    a 

to  render  judgment   by  default  and  judgment  by  default  will  be  set  aside 

ignorethepleadingsand  issues  tendered  on  defendant's  motion,  without  regard 

by  the  claimant  to  the  property  levied  to  the  merits  of  the  answer  and  with- 

oiL     Roseboro  v,  Thompson,  i  Tex.  out  any  affidavit  of  merits.  Knowles 

App.  Civ.  Caa.,  §  18.  v.  Fritz,  58  Wis.  216. 

Entfaad. — Where  a  defendant  made  2.  Illinois. — McDonnell  x).  Harter, 
default  in  putting  in  a  statement  of  22  111.  28;  Mason  v.  Abbott,  83  111. 
defense  under  Order  XXIX.,  r.  10  445 ;  Lyon  v.  Barney,  2  111.  387 ;  Man- 
(1S75),  ^^^  ^^  plaintiff  gave  notice  of  love  v.  Bruner,  2  111.  390;  Sammis  v, 
motion  for  judgment  in  default  of  de-  Clark,  17  111.  398 ;  Covell  v.  Marks,  2  111. 
fense,  but  before  the  motion  was  heard  391 ;  Cook  i'.  Forest,  18 111.581 ;  Faurot 
the  defendant  put  in  a  statement  of  z;.  Park  Nat.  Bank,  37  111.  App.  322;  Par- 
defense,  It  was  held  that  the  state-  rott  v,  Goss,  17  111.  App.  no;  Steel- 
xnent  of  defense,  though  put  in  after  man  v.  Watson,  10  111.  249;  McKinney 
time,  could  not  be  treated  as  a  nullity  v.  May,  2  111.  534;  Bamett  v,  Craig, 
and  that  the  plaintiff  was  not  entitled  38  111.  App.  96;  Pana  v,  Humphreys, 
to  judgment  in  default  of  defense.  39  111.  App.  641. 
Gill  V.  Woodfin,  25  Ch.  Div.  707.  Indiana.— Terrell  v.  State,  68  Ind. 

In  Lwrtnlana    no    judgment   by  de-  157;  Harris  v.  Muskingum  Mfg.  Co., 

fault  can  be  taken  until  all  the   de-  4  Blackf.  (Ind.)  267;  Maddox  v.  Pul- 

fendant's  exceptions  which   were  filed  liam,  5  Blackf.  (Ind.)  205;  Ellison  v, 

to  the  petition  have  been  disposed  of.  Nickols,  i  Ind.  477 ;  Kirby  v.  Holmes, 

Rawle  V.   Skipwith,  8   Martin  N.  S.  6  Ind.  33;  Norris  v.  Dodge,  23  Ind. 

(La.)  118;  State  v.  Vallette,  26  La.  190;  Kellenberger  v.  Perrin,  46  Ind. 

Ann.  730.  282 ;  Young  v.  State  Bank,  4  Ind.  301 ; 

A  tacit  issue  made  by  a  judgment  Tipton  v.  Cummins,  5  Blackf.  (Ind.) 

by  default  cannot  be  considered  as  a  571;  Walker  v.  Sellers,  11  Ind.  376; 

plea  of  any  matter  amounting  only  to  Hirsh  v.  Clawson,  106 Ind.  329;  Ellison 

a  dilatory  exception.     Fink  v.  Martin,  v.  Cain,  2  Ind.  236. 

I  La.  Ann.  117.  Iowa,  —  Davis     v,    Brady,    Morr. 

And  where  a  judgment  by  default  (Iowa)    loi;    Sample    v.    (Griffith,    5 

is  confirmed  after  answer  filed  to  the  Iowa    378 ;     Markey    v,    Mettler,     i 

merits  and  prayer  for  a  jury,  the  pro-  Iowa  528;  Lyon  v.  Bunn,  6  Iowa  48; 

ceedings  are  vitiated  and  the  case  will  Seachrist    v.    Griffeths,  6  Iowa  390; 

be  remanded.     French  v.  Putnam,  14  Taylor   v.  Runyan,  9  Iowa  522 ;  Ar- 

La.  97.  buckle  v.  Bowman,  6  Iowa  70;  Crafts 

In  Hev  Itadoo,  under  Practice  Act  v.  Clark,  31  Iowa  78;  Levi  v.  Monroe, 

1891.^4,  providing  that  the  plaintiff  11  Iowa  453;  Cleveland   Canal    Bank 

shall  deliver  to  the  defendant  or  his  v.  Newberry,  7   Iowa  5;   Burlington, 

attorney,  within  ten  days  after  defend-  etc.,  R.  Co.  v.  Marchand,  5  Iowa  468; 

ant's  appearance,  a  copy  of  the  decla-  Twogood    v.   Coopers,  9    Iowa  415 ; 

ration,  and     that     each     subsequent  Wolff  v.  Hagensick,  10  Iowa59o;  Mal- 

pleading  thereafter  shall  be  filed  with  lory  v.  Sailing,  48  Iowa  699;  Brown  v, 

the  clerk,  a  copy  of  which   shall  be  Hollenbeck,  2  (ireene  (Iowa)  319. 

served  on    the   opponent  within   ten  Kentucky, — Rochester  v.  Trotters,  4 

days  after  filing  and   service  of  the  Bibb   (Ky.)   444;   Long  v.   Dupey,  i 

next  preceding    pleading,    and    that  Dana  (Ky.)  104. 
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Even  if  the  defendant  does  not  answer  on  being  called,  *  or 
where  the  parties  have  agreed  to  consider  a  plea  as  filed  and  an 
issue  joined,  no  judgment  by  default  can  be  rendered  thereon.* 

Extant  of  Bnle. — The  rule  applies  universally,  without  regard  to 
the  nature  of  the  action,'  and  consequently  applies  to  suits  in 
chancery* 

2.  Pleading  Served  Only,  Filed  Only,  or  Filed  ont  of  Time — ^Served 
or  ntod  Only. — And  where  a  pleading  is  served  only  upon  the  plain- 

Louisiana, — French  v.  Putnam,  14  the  court  striking  out  a  plea  as  im- 

La.  97.  proper.     Fanning  v.   Russell,    81    111. 

Mississippi. — TsLy\oTV.  McNairy,  42  398;  Beam  v,  Laycock,  3  111.  App.  43. 

Miss.  276;  Webster  z^  Tiernan,  4  How.  Plaintiff's  WalTer. — Where  the  plain- 

(Miss.)    352;    Dean  v,  McKinstry,   3  tiff   obtains  and   files  a  rule   on    the 

Smed.  &  M.  (Miss.)  313;  Price  v.  Sin-  defendant  to  plead  he  waives  his  right 

clair,  5  Smed.  &  M.  (Miss.)  354;  Purvis  to  ask  for  a  judgment  for  defendant's 

T'.  Forbes,  5  How.  (Miss.)  518;  Ham-  failure  to  answer.     Fuoss  t;.  Schleines, 

brick  V,  Dent,  70  Miss.  59.  15  W.  N.  C.  (Pa.)  192. 

Missouri, — Elliott  r.  Leak,  4  Mo.  naa  of  Paymant.— -Or  where  a  plea 

540.  of  payment  is  made  it  is  erroneous  to 

New  Tork. — Garrett  v.  Teller,  22  render  judgment  by  default  without 

Wend.  (N.  Y.)643;  Strout  v.  Curran,  disposing  of  that  plea.  Selser  v.  Wil- 

7  How.   Pr.  (N.  Y.  Supreme  Ct.)  36.  kinson,  Walk.  (Miss.)  108. 

Texas.  —  Kinnard    v.    Herlock,    30  Non  est  Factum. — So   it  is  error  to 

Tex.  48;  Hurlock  V.  Reinhardt,4iTez.  render  a  final  judgment  by    default 

580;    Bedwell  v.  Thompson,  35  Tex.  against  a  defendant  who  has    inter- 

Supp.  246;  Able  v.  Chandler,  i3  Tex.  posed  the  plea  of  «<?ii  ^j/yac/ifm.  Crow 

88 ;  Matossy  v.  Frosh,  9 Tex.  610;  Sevier  v.  Decatur  Bank,  5  Ala.  349. 

v.  Turner  (Tex.  Civ.  App.  1895),  33  S.  1.  Brown  v.  Hollenbeck,  2  Greene 

W.  Rep.  294 ;  McKaughan  v.  Harrison,  (Iowa)  319. 

25  Tex.  Supp.  461;    Tally  v.  Thorn,  Not  CKUlty. — A  court  cannot  render  a 

35  Tex.  727.  judgment  by  default  on  a  plea  of  not 

Wisconsin. — Haskins  v.  Wilson,   5  guilty  because  the  defendant  does  not 

Wis.  106.  appear  when  called;  as  issue  has  been 

Qeneral  Denial. — It  is  error  for  the  joined    the  jury   must  be  impaneled, 

clerk  to  assess  damages  as  on  a  default  Manlove  v.  Bruner,  2  111.  390. 

while  a  plea  of  the  general  issue  regu-  2.  McEwin  v.   State,    3    Smed.     & 

larly  filed  has  never  been  stricken  from  M.  (Miss.)  120. 

the  files.     McDonnell   v.   Harter,   33  8.  Shirley  v.  Conway,  44  Miss.  434. 

111.  28.  Garnishee  Process. — Where  garnishee 

So  where  an  answer  contained  a  process  has  been  served  upon  a  law- 
general  denial  pleaded  to  an  action  fully  authorized  agent  of  a  corpora- 
on  a  promissory  note,  while  it  does  tion,  the  latter  is  not  to  be  considered 
not  put  the  plaintiff  on  his  proof  of  its  in  default  for  want  of  an  answer  after 
execution,  it  requires  its  production  in  a  disclosure  has  been  filed  by  such 
evidence,  and  consequently  precludes  agent.  Lorman  v.  Phoenix  Ins.  Co., 
a  judgment  by  default.  Bedwell  v.  33  Mich.  65. 
Thompson,  25  Tex.  Supp.  246.  After  Bzamlnatlon  of  Witnesses. — An 

Action  of  Debt. — After  issues  joined  answer    cannot  be    stricken  out  and 

in  an  action  of  debt  the  plaintiff  can-  judgment    by    default    entered    after 

not  take  a   judgment  by  default  but  witnesses    have  been  heard  and   the 

must  have  the  issues  tried  by  a  jury,  case  taken  into  consideration  by  the 

Maddox  v.  Pulliam,  5  Blackf.  (Ind.)  court.     Abbott  v,  Douglass,  28  Csl. 

205.  295. 

ByNllDlclt. — A  judgment  by  ffiVcffViV  4.  Apperson  v.  Gogin,  3  111.  App. 

is  improper  where  the  general  issue  is  49;  Younger  v.  Louks,  7  111.  App.  380; 

on  file.     Tipton  r.  Cummins,  5  Blackf.  Harrah  r.  Conley,  82  111.  48;  Griswold 

(Ind.)  571;  Harris  V.  Muskingum  Mfg.  v.  Brock,  29  111.  App.  423;  Coffin  w. 

Co.,  4  Blackf.  (Ind.)  267.     But  may  be  Kemp,  4  Greene  (Iowa)  119.     See  also 

properly  rendered  upon  a  decision  of  article  Decrees,  vol.  5,  p.  974. 
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tiff  and  not  filed,*  or  filed  only,  a  judgment  by  default  cannot  be 
taken  ignoring  it.* 

Filed  oat  of  Time. — ^And  even  although  the  pleading  is  filed  out  of 
time  the  rule  obtains,  unless  defendant'^  default  was  entered 
prior  to  the  filing  of  the  answer  or  plea.* 

AiBdavit  of  Merite. — The  rule  is  especially  rigid  where  an  affidavit 
of  merits  is  filed  with  the  plea.* 

Demnrror. — Or  where  a  demurrer  is  entered  after  the  time  to 
plead  has  expired.* 

1.  Haley  v.  Breeze,  i6  Colo.  167 ;  At  Common  Law  the  plaintiff  could 

Smith  V.  Wells,  6  Johns.  (N.  Y.)  286;  not  in  general  sign  judgment  by  de- 

Irwin  V.  Deyo,  7  Cow.  (N.  Y.)  153.  fault  where  the  plea  was  delivered  to 

Tendered. — A    judgment  by   default  him   at  any    time   before    judgment 

without  disposing  of  a  plea  tendered  is  signed,     i  Tidd's   Pr.  566;  Minns  v, 

erroneous.      Malone  v.   Stud,    Minor  Baxter,  i  T.  R.  16;  Thomson -r.  Ryall, 

(Ala.)  360.  4  T.   R.  195;    Sherson  v.    Hughes,  5 

IMr  of    Attorney.— The    plaintiff's  T.  R.  35. 

attorney,  when  a  copy  of  a  plea  is  re-  There    were     some    exceptions    to 

ceived  by  him,  is  to  take  it  for  granted  the    rule.     Wakefield    v,    Marden,  2 

that  the  original  is  on  file.     Smith  v.  Chit.  Rep.  8,  18  E.  C.  L.  231 ;  Bond  v. 

Wells,  6  Johns.  (N.  Y.)  286.  Smart,  i  Chit.  Rep.  735,  18  E.  C.  L. 

FDliig  Nimo  Pro  Tone. — If  the  adverse  218;  Douglas  v.  Green,  2  Chit.  Rep. 

party  desires  the  pleading  to  be  filed,  7,  note  a,  18  E.  C.  L.  230;  Jennings  t;. 

the   court   will   compel   it  to  be  done  Webb,  i  T.  R.  277 ;    Davison  v.  More- 

nuncpro  tunc  at  any  time  on  due  ap-  ton,  i  Chit.  Rep.  716,  18  E.  C.  L.  214; 

plication.     Irwin  v.  L)eyo,  7  Cow.  (N.  Morris  v.  Hunt,    i  Chit.    Rep.  93,  18 

Y.)  153.  E.  C.  L.  37. 

S.  Maples  v.  Geller,  i  Nev.  233.  Or  where  the  defendant  pleads  be- 

Deposlted. — It  was  held  in  an  early  fore  he  has  appeared  or  taken  the  dec- 

Wisconsin  case  that,  where  a  rule  of  laration  out  of  the  office,  or  before  the 

court  so  provided,  it  is  not  sufficient  to  bail  are  perfected  in  a  bailable  cause, 

have  a  plea  deposited  with  the  clerk,  or    where    he    pleads    in    abatement 

It  must  be  marked  **^/c<f,"  or  it  will  after  a  general  imparlance,  or  to  the 

be   disregarded.     Keep     v,    Enos,    3  jurisdiction  of  the  court  after  a  spe- 

Chand.  (Wis.)  261.  cial  imparlance,  or  where  he  pleads  in 

At  Common  Law. — In  England^  where  abatement  after  the  expiration  of  four 
the  pleading  is  merely  filed  with  the  days  from  the  filing  and  notice  of  dec- 
clerk  and  not  served,  it  may  be  disre-  laration,    plaintiff  might    sign  judg- 
garded  by  the  plaintiff,     i  Tidd's  Pr.,  ment  by  default,     i  Tidd*s  Pr.  566. 
566.  4.  Corbin  v,  Turrill,  20  111.  516. 

S.Rhodes  v,   McFarland,  43   Ala.  Waiver  of  Affldaylt. — When  the  plain- 

loi ;  Flanders  v,  Whittaker,  13  111.  707 ;  tiff  did  not  move  in  the  trial  court  for 

Dewey  r.  Lewis,  12  Neb.  ^06 ;  Hurlock  judgment  as  in  case  of  default,  on  the 

V.  Reinhardt,  41  Tex.   580;  Lockhart  ground  that  the  defendant    failed  to 

V.  Bowles,   z  Tex.  App.  Civ.  Cas.,  §  file    an    affidavit  with   the  plea,    the 

344;  East  Line,  etc.,  R.  Co.  v,  Scott,  plaintiff  will  be  deemed  to  have  waived 

66  Tex.  565 ;  Ryburn  v.  Nail,  4  Tex.  his  rights  in  this  respect  and  cannot 

305 ;  Moore  v,  Janes,  6  Tex.  227 ;  Wheat  object  on  appeal.  Mc Williams  v.  Rich- 

V.  Davidson,  2  Tex.  196.  land,  16  111.  App.  333. 

The  Bale  Beetated. — Where  a  party  5.  Castle  v,  Judson,  17  111.  381 ;  Cook 

pleads  before  default  entered,  though  v.  Forest,  18  111.  581 ;  Corbin  v,  Tur- 

out  of  time  or  without  leave,  if  the  rill,  20  111.  516;  Walker  v.  Tiffin  Gold, 

plea  be  good  in  substance  and  form  etc.,  Min.  Co.,  2  Colo.  89. 

ais  default  cannot   be  entered  while  FUlng  lasuable   nea  after  Demurrer 

the  plea  stands.    The  proper  practice  OremUed. — ^And  if  a  party  files  an  is- 

in  such  case   is  to  move  to  strike  the  suable  plea  after  his  demurrer  to  a 

plea  from  the  files.    Pett  v,  Clark,  5  declaration  has    been  overruled,  and 

Wis.  198.  before    any  default    has    been    taken 
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Waiy«r  hj  Plaintiff. — In  such  cases  the  plaintiff  will  be  deemed  to 
have  waived  defendant's  failure  to  plead  within  the  time  required 

by  law.* 

3.  Lost  Plea. — Where  a  plea  has  once  been  filed  and  then  de- 
stroyed or  lost,  a  judgment  by  default  cannot  be  rendered  against 
the  defendant  for  want  of  a  plea.* 

against   him,    it  is  irregular  for  the  certain    rights,    did    not    entitle  the 

plaintiff  to  assess  his  damages  and  take  plaintiff  to  proceed  to  judgment  until 

a  judgment  therefor.  Fisher  v.  Chase,  an  appearance  had  been  entered  for 

2  Chand.  (Wis.)  3.  the  defendant,   for  until  then  he  was 

1.  Walker  v.  Tiffin  Gold,  etc.,  Min.  not  in  court." 
Co.,  2  Colo.  89;  Sieber  v,  Frink,  7  In  Iowa  a  motion  for  judgment  bj 
Colo.  148;  Manville  v.  Parks,  7  Colo,  default  made  by  the  plaintiff  was  de- 
129;  Castle  V,  Judson,  17  111.  381;  nied  where  defendant  had  actually  filed 
Cook  V.  Forest,  18  111.  582 ;  Dunn  v.  an  answer,  though  not  until  eighteen 
Keegin,  4  111.  295.  *  days  after  the  expiration  of  a  rule  taken 
"We  agree  that  where  the  rule  ex-  by  agreement  to  answer  within  thirty 
pi  res  in  term  time  and  the  pleading  days;  and  although  the  order  allow- 
be  interposed  before  application  for  ing  it  was  granted  ex  parte  in  vaca- 
default,  it  may  well  be  considered  as  tion,  it  being  shown  that  no  delay  was 
filed  in  apt  time,  even  though  after  the  caused  the  plaintiff.  Redfield  v.  Mil- 
lapse  of  the  day  named  in  the  rule,  for  ler,  59  Iowa  393. 
in  such  case  the  opposite  party  omit-  In  Alabama  the  practice,  as  existing 
ting  to  take  advantage  of  his  adversary's  in  1869,  was  cleared  up  in  Rhodes  v. 
default,  on  the  first  day  thereof,  may  McFarland,  ^3  Ala.  95,  where  it  was 
be  said  to  impliedly  stipulate  that  the  said :  "  The  law  prescribes  the  time 
pleading  may  still  be  interposed,  that  within  which  pleas  shall  be  filed,  but 
is  to  say,  that  the  rule  shall  be  so  it  is  within  the  province  of  the  court, 
extended  as  to  include  that  day."  by  rules  of  practice,  to  direct  in  what 
Walker  v.  Tiffin  Gold,  etc.,  Min.  Co.,  manner  the  omission  to  do  so  may  be 
2  Colo.  89.  taken  advantage  of,  or  cured,  so  as  to 
Term  Time. — The  principle  appears  subserve  the  ends  of  justice.  The  ninth 
to  be  limited  to  cases  where  the  rule  rule  of  practice  in  the  Circuit  Court 
to  plead  expires  in  term  time.  Walker  provides  that  'defaults  may  be  en- 
V.  Tiffin  Gold,  etc.,  Min.  Co.,  2  Colo,  tered  on  the  docket  in  vacation,  which 
89.  shall  relate  to  the  preceding  term,  and 
Leave  of  Court. — In  Sieber  v.  Frink,  advantage  thereof  may  be  claimed  at 
7  Colo.  148,  it  was  said :  **It  is  doubt-  the  next  term.*  Rev.  Code,  p.  820. 
ful  if  leave  of  court  even  was  neces-  When  this  is  done,  the  party  claiming 
sary,  unless  section  75  of  the  code  may  the  benefit  shall  not  be  bound  to  re- 
be  construed  as  requiring  such  leave.**  ceive  any  plea  or  pleading  of  the 
New  York  Code. —  Under  code  pro-  party  so  m  default.  But  the  court,  on 
cedure,  however,  an  answer  filed  after  timely  application,  may  set  this  judg- 
the  time  limited  by  statute  may  bedis-  ment  aside  on  affidavit  showing  merits 
regarded  as  a  nullity,  and  judgment  by  and  sufficient  matter  of  excuse.  Ifi 
default  taken  thereon  in  the  absence  however,  before  the  default  is  entered, 
of  an  order  extending  time.  McGown  either  in  term  time  or  in  vacation,  the 
V.  Leavenworth,  2  E.  D.  Smith  (N.  defendant  appears  and  files  his  pleas, 
Y.)  24;  Mandeville  v.  Winne,  5  he  has  a  right  to  be  heard  on  the 
How.  Pr.  (N.  Y.  Supreme  Ct.)  461;  merits  of  his  case.  Woosley  r.  Mem- 
Jacobs  V.  Marshall,  6  Duer  (N.  Y.)  phis,  etc.,  R.  Co.,  28  Ala.  536.  At  the 
689.  time  the  judgment  by  default  was  ren- 
in IVew  yersey  the  rule  is  other-  dered  in  this  case,  uie  defendant  was 
wise.  Ridgway  v.  Horner,  55  N.  J.  L.  in  court  by  his  attorney,  by  leave  of 
84,  where  the  court  said:  **The  act  the  court,  and  his  pleas  were  on  file.  It 
provides  no  such  penalty  for  failure  to  was  not  in  the  power  of  the  court  to 
appear,    and    at    common    law    such  ignore  them." 

failure,  while  it  exposed  the  defendant  2.    Daniels  v,  Chicago  Fifth   Nat 

to  punishment  and  deprived  him  of  Bank,  65  111.    409,    holding  that  the 
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4.  Pleading  after  Se&nlt  Taken. — After  default  taken  it  is  too 
late  for  the  defendant  to  file  his  plea  without  leave  or  an  order  of 
court  setting  aside  the  judgment,^  unless  plaintiff  waives  the 
irregularity  by  joining  issue.* 

5.  Plea  Without  Affidavit. — A  judgment  by  default  for  want  of 
an  affidavit  of  defense  cannot  be  entered  after  the  defendant  has 
been  ruled  to  plead  and  has  actually  filed  his  plea.* 

iBBuiBfiiMit  AAdaTit. —  Or  where  the  verifying  affidavit  required  to 
be  filed  with  the  plea  is  insufficient,  in  which  case  the  plea  must 
first  be  stricken  out.* 

6.  Distinction  between  Negative  and  Affirmative  Pleas. — A  distinc- 
tion has  been  drawn  between  negative  and  affirmative  pleas,  and 
while  the  general  rule  is  held  applicable  to  a  negative  plea  filed 
by  the  defendant  and  issue  joined  thereon,*  the  rule  is  held 
otherwise  where  the  defendant  pleads  affirmatively  and  afterward 
fails  to  appear  and  defend  his  plea.  In  the  latter  case  a  judg- 
ment by  default  may  be  regularly  rendered  although  the  plea  has 
not  first  been  disposed  of,*  except  where  the  defendant  files  a 

cause  is  nevertheless  at  issue  and  must  2  Litt.  (Kj-.)  214;  Milner  v.  Miller,  4 

be  tried  by  a  jury.  Bibb  (Kj.)  341. 

aestoratlon  of  Flea. — And  where  the  The  Distinction  Rosiilts  from  the  obli- 

defendant  fails  to  supply  the  plea,  the  ga'tion  of  the  defendant  to  have  sus- 

plaiDtiflf  should  be  permitted  to  supply  tained  his  affirmative  pleas  by  proof, 

it.     Daniels   v,    Chicago   Fifth    Nat  Milner  v.  Miller,  4  Bibb  (Ky.)  341. 

Bank,  65  111.  409.  Nil  IHolt. — ^Although  pleas  are  on  file, 

1.  Moore  v.  Watkins,  1  Ark.  268;  judgment  by  «i7</ic/V  may  be  rendered, 
Bateman  v.  Pool,  84  Tex.  405.  and  such  judgment  authorizes  the  pre- 

Ob  What  neaittng. — In  Okio^  on  at-  sumption  that  the  defendant  was  pres- 

tachment  proceedings  against  an  ab-  ent  by  himself  or  counsel  and  did  not 

sconding  debtor,  it  was  held  no  error  attempt  to  sustain  his  pleas.     Bryant 

to  take  a  third  default  after  a  plea  had  f .  Simpson,  3  Stew.  (Ala.)  539. 

been  filed  when  it  also  appeared  that  UnyerlJlMl   Plea. — In    Alabama^   the 

00  judgment  was  taken  upon  the  de-  mere  filing  of  an  affirmative  plea  not 

fault,  and  the  issue  was  regularly  sub-  verified  by  affidavit  will  not  prevent 

mitted  to  and  found  by  the  court.    Fer-  the  rendition  of  a  judgment  by  de- 

gnson  V.  Ryder,  2  Ohio  St.  493.  fault,  unless  the  defendant  appears  to 

2.  Jones  v.  Jones,  13  Iowa  276.  sustain  it.     Schwarz  v.  Oppenheimer, 
RsosptlonorB^ootlonDlsoTCtlonaxT. —  90  Ala.  462;  McCollom  x>,  Hogan,  i 

After  a  default  has  been  taken,  the  court  Ala.  515;   Dougherty  v,  Colquitt,   2 

may  receive  or  reject  a   plea  oflPered  Ala.  337 ;  McCoy  v.  Harrell,  jp  Ala. 

thereafter  by  the  defendant,  at  its  dis-  232 ;    Lehman    v.   Hudmon,    85  Ala. 

cretion.    Newsom  v.  Ran,  18  Ohio  240.  135. 

See  infroj  XVIII.    13.     Decision   on  Pleas  Not  Requiring  Verification, 

Motion  Lies  in  Discretion.  — So  when  pleas  are  filed  which  need 

3.  Richards  v.  Mink,  19  Phila.  (Pa.)  not  be  verified,  and  the  defendant  fails 
365.  to  appear  to    sustain  them  and   the 

In  Pennaylvania  a  plaintifiT    cannot  judgment  recites  his  failure  to  appear, 

take  a  judgment  by  default  for  want  of  it  is  not  essential  that  a  formal  repli- 

an  affidavit  of  defense,  pending  a  plea  cation  to  the  pleas  should  be  filed,  nor 

in  abatement.     Hummel  v,  Meyers,  26  that  the  defendant  should  be  formally 

W.  N.  C.  (Pa.)  279.  called,  and  where   the  action  is    not 

4.  McDonnell  v.  Harter,  23  111.  28.  founded  on  a  written  instrument,  for  a 
6.  Milner  v.  Miller,  4  Bibb  (Ky.)  sum  certain,  a  jury  may  and  should  be 

341.  impaneled  to  assess  the  plaintifif's  dam- 

I.  Schooler  v.  Ashurst,  3  A.  K.  ages.  Home  Protection  Ins.  Co.  v. 
Marsh.  (Ky.)  492 ;  Stapp  v,  Thomason,    Caldwell,  85  Ala.  608. 
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plea  under  oath  denying  the  execution  of  the  instrument  upon 
which  the  suit  is  basedT 

7.  After  Amendment  of  Complaint  or  Declaration. — Where  an 
amended  complaint  or  declaration  is  filed  the  original  answer 
or  plea  cannot  be  neglected  and  a  judgment  by  default  ren- 
dered thereon,  although  no  amended  answer  or  plea  is 
filed* 

8.  Abandonment  or  Waiver  of  Pleading — Abanaonmwtt. — Where,  after 
amendment  of  plaintiff's  pleading,  defendant  is  granted  leave  to 
answer  the  pleading  as  amended,  the  applications  to  replead  consti- 
tute an  abandonment  of  the  prior  issues,*  and  the  plaintiff  may  take 
a  judgment  by  default  on  defendant's  failure  to  answer  within  the 
time  allowed,^  although  defendant's  plea  of  the  general  issue  to 
the  original  declaration  remained  on  file.^ 

WaiT«r. — And  where  the  defendant,  by  the  institution  of 
some  proceeding,  or  by  his  act  otherwise,  raises  a  presumption 
that  he  waives  the  benefit  of  his  answer,  he  impliedly  authorizes 

Debt  on  Bond. — So  in  debt  on  bond,  render  a  final  judgment  bj  default 
where  defendant  pleads  an  affirmative  against  the  defendant." 
plea  and  then  maites  default,  a  writ  of  8.  Elkhorn  First  Nat.  Bank  t*.  Pres- 
inquiry  will  be  awarded,  and  not  a  jury  cott,  27  Wis.  616. 
to  trj  the  issue.  Milner  v.  Miller,  4  Amended  Declaration. — A  plea  which 
Bibb  (Ky.)  341,  holding  that  if,  in  an  answers  the  original  declaration  ap- 
action  ot  debt,  the  defendant  pleads  an  plies  to  all  amendments  thereto,  and 
acquittance  or  release,  and  afterwards  it  is  error  to  render  judgment  by  de- 
makes  default,  judgment  shall  be  fault  on  the  amended  declaration  while 
entered  upon  the  default,  because  the  the  plea  is  undisposed  of.  Ridgely 
duty  is  acknowledged.  Nat.  Bank  v.  Fairbanks  54  111.  App.  296. 

m  BeifleTln,  if  the  defendant  avows.  On  Demnrrer  Snetained. — Where  the 

and  afterward,  makes  default,    judg-  defendant  fails  to  plead  to  a  declaration 

ment  shall  be  thereupon  given  for  dam-  amended  after  demurrer    sustained,  a 

ages ;  because  the  taking  and  detention  judgment  may  be  rendered  thereon  by 

are  acknowledged.     Milner  v.  Miller,  default.    Carmichael   v.   Governor,  3 

4  Bibb  (Ky.)  341.  How.  (Miss.)  236. 

1.  McCoy  V.  Harrell,  40  Ala.  232 ;  Failure  to  Amend  by  Defendant.— The 

Crow  V.  Decatur  Bank,  5  Ala.  249.  mere  fact  that  defendant  fails  to  amend 

In  McCoy  v.  Harrell,  40  Ala.  232,  one  of  his  pleadings,  where  he  sets  up 
the  court  said :  '*  It  is  true  as  a  general  several  defenses  by  separate  answers, 
rule  that  where  a  defendant  pleads  an  does  not  so  put  him  in  default  as  to 
affirmative  plea,  the  onus  of  proving  it  authorize  a  judgment  by  default 
lies  upon  himself;  and  if  he  does  not  against  him  as  to  all  his  defenses, 
appear  to  sustain  his  plea  and  a  judg-  Crafts  v.  Clark,  31  Iowa  78. 
ment  by  default  is  rendered  in  favor  8.  Sea  well  v,  Crawford,  55  Fed.  Rep. 
of  the  plaintiff,  it  will  not  be  reversed  730 ;  Robinson  v.  Keys,  9  Humph. 
on  error,  for  the  irregularity  works  no  (Tenn.)  144;  Brown  v,  Saratoga  R. 
injury.  But,  when  a  sworn  plea  is  in-  Co.,  18  N.  Y.  495;  Barnesville  First 
terposed  denying  the  execution  of  the  Nat.  Bank  v.  Western  Union  Tel.  Co., 
instrument  sued  on,  the  rule  stated  has  30  Ohio  St.  555 ;  Huckvale  v,  Kendal, 
no  application.  In  such  case  the  parties  3  B.  &  Aid.  137,  5  E.  C.  L.  244. 
stand  as  they  did  at  common  law  4.  Seawell  v.  Crawford,  55  Fed.  Rep. 
when  the  general  issue  was  pleaded,  730;  Robinson  v.  Keys,  9  Humph, 
which  devolved  on  the  plaintiff  the  (Tenn.)  144;  Huckvale  v,  Kendal,  3 
necessity  of  proving  the  execution  of  B.  &  Aid.  137,  5  E.  C.  L.  244. 
the  instrument  sued  on;  and  such  6.  Seawelli;. Crawford, 55 Fed. Rep- 
proof  not  having  been  made  by  the  729;  Robinson  v.  Keys,  9  Humph, 
plaintiffs  in  this  case,  it  was  error  to  (Tenn.)  144. 
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the  entry  of  a  judgment  by  default,  notwithstanding  the  pleading 
on  fileJ 

9.  Withdrawal  of  Pleading. — On  withdrawal  of  an  answer  the 
trial  court  may  render  final  judgment  by  default  upon  a  liqui- 
dated demand  without  reference  to  a  jury.* 

ilO.  Lunfficient    Pleading  —  eenenl    Bnle.  —  Where  the  answer 
on  file  contains  no  defense,^  or  where  it  admits  the  cause  of  ac- 

1.  London  Assur.  Corp.  v,  Lee,  66  standing  the  withdrawal,  to  notice  of 

Tex.  247;  ^ierson  v.  Burnej",  15  Tex.  all   subsequent   proceedings  affecting 

272;  McKellar   t».    Lamkin,   22   Tex.  his  client's  rights.     Watson  v.  Hinch- 

244;  Beal  V.  Alexander,  6  Tex.  541;  man,  41  Mich.  716. 

Callison  v.  Autrj,  4  Tex.  371;  Hop-  Withdrawal  of  Appearance — The  mere 

kins  V.  Donaho,  4  Tex.  336.  fact  that  the  attorney  who  filed  the 

Failure  to  01|)ect. — A  party  who  stands  plea  withdrew    his  appearance    does 

by  in  the  court  below  and   without  not  withdraw   the  appearance  of  the 

making  any  objection  suffers  the  court  defendant  or  the  plea  which  had  been 

to  err  as  to  a  matter  of   fact,  as,  for  filed  on  his  behalf.     Mason  v.  Abbott, 

instance,  to  render  judgment  by  de-  83  III.  445. 

fault  under  a  misapprehension  that  no  8.  North  v.  Nelson,  21  Mo.  360. 

answer  has  been  filed,  and  fails  after-  NU  Diclt — Or  where  there  are  affirm- 

wards  to  move  the  court  to  correct  the  ative    allegations    in     the     plaintiff's 

mistake,  cannot  take  advantage  of  such  pleadings    which     the     answer     filed 

error  on  appeal.     Hopkins  v,  Donaho,  neither  confesses  nor  denies,  the  court 

4  Tex.  336.  should  render  as  to  such  allegations  a 

FDlBg  and  Withdrawing. — And   if   a  judgment  by  ff//^<c/V.    Mann  x;.  Howe, 

party  cause  the  clerk  to  indorse  a  paper  9  Iowa  546. 

as  filed,  and  immediately  withdraw  it  m  New  Jersey  a  false  plea,  although 

from  the  custody  of  the  clerk  and  from  verified  by  affidavit,  may  be  treated  as 

the  inspection  of   the  opposite  party  a  nullity,  and  a  judgment  by  default, 

and  the  court,  the  paper  will  not  be  either  interlocutory  or  final,  may  be 

considered  as  having    been    filed    in  entered  thereon.    Walter  v.    Walter, 

contemplation  of   law.     Beal  v.  Alex-  35  N.  J.  L.  262. 

ander,  6  Tex.  531.  Failure  to  Head  Issuably. — At  com- 

Ffliag  Kotton. — Where  a  defendant  mon  law,  where  the  defendant  failed  to 

filed  amotion  to  quash  service  and  an  plead  issuably  upon  a  judge's  order  so 

answer  which  expressly  alleged   that  to  plead,  judgment  might  be  signed 

it  was  not  to  be  considered  as  in  the  for  want  of   plea,     i  Tidd*s  Pr,  563; 

case  unless  the  motion  was  overruled.  Cave  v.  Aaron,  3  Wils,  33 ;  Waterfall 

and  the  motion  was  sustained,  it  was  v.  Glode,  3  T.  R.  305 ;  Hill  v.  Dyhall, 

held  that  the  coUrt  was  authorized  to  2  Chit.  Rep.    292,  18  E.   C.   L.  340; 

hold  that  the  defendant  was  without  Macdonnell    v,   Macdonnell,   3   B.  & 

pleadings  and  to  render  judgment  by  P.  174. 

default  at    the    next    term.     London  Or  where  the  defendant  pleaded  a 

Assur.  Corp.  v.  Lee,  66  Tex.  247.  false   plea   of  judgment  recovered,    i 

J.  Connelly  v.   Williams,    22   Tex.  Tidd's  Pr.  563. 

%;  Cartwright  v.  Roff,  i  Tex.  78;  Or  where  one  of  several  pleas  is  not 

Burton    v,    Lawrence,    4    Tex.    373 ;  issuable,  although  the  other  pleas  are 

Wheeler  v.  Pope,  5  Tex.  262.  issuable,  i  Tidd's  Pr.  563. 

WIttulrawal  of  neas. — A  record  entry  Or  where  the  plea  is  a  fraud  on  a 

stating  that    "the  defendant  having  judge's  order  staying  proceedings,    i 

withdrawn  his  pleas  "  the  court  pro-  Tidd's  Pr.  563. 

ceeded  to  enter  judgment  by  nil  dicit  Or  where  a  declaration  declared  f c  r 

a^nst  him    shows  that  a  demurrer  two    thousand    pounds    and    defend- 

filed  with  the  plea  in  answer  is  also  ant  pleaded  that  he  did  not  owe  '*the 

withdrawn,  as  the  demurrer  is  a  plea  said  sum  of  five  hundred  pounds.*'     i 

tendering  an  issue  in  law.     Peacock  v,  Tidd's  Pr.  563. 

Banks,  Minor  (Ala.)  389.  Golnff  to  Bnbstance   of  Aotlon. — But 

Hottee  of  ProcaedUigB. —  But  defend-  where  the  plea  goes  to  the  substance  of 

ut'B   attorney    is    entitled,   notwith-  the    action  the    plaintiff    cannot  take 
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tion,^  it  may  in  some  states  be  treated  as  a  nullity  and  a  judg- 
ment by  default  authorized   thereon  ;  *   and   if   the   answer  is   a 

sham  and  clearly  fictitious,'  or  where  the  plea  is  absurd  on  its 
face,  the  plaintiff  may  ignore  it  at  common  law  and  take  his 
default* 

Flea  Hot  Adapted  to  Aetlon,  or  Uwdgned,  or  XnoonoiitOBt. — ^And  SO  at  com- 
mon law,  where  the  defendant  pleads  a  plea  not  corresponding  to 
the  action,*  or  an  unsigned  plea,*  or  where  the  defendant  pleads 

judgment  bj  default,  although  the  plea  sance    or   judgment,  *  *  *  and    for 

is  informal,     i  Tidd's  Pr.  563.     Or  if  monej  due    on    simple    contract."  i 

one    of    several    pleas  be  merely  de-  Tidd's  Pr.  565. 

murrable.     i  Tidd's  Pr.  563.  AppUcatton  to  Coort. — But  unless  the 

1.  North  V.  Nelson,  31  Mo.  360.  plea  be  clearlj  a  sham,  judgment  can- 

2.  North  V.  Nelson,  21  Mo.  360;  not  be  taken  without  prior  application 
Gregory  v.  McNealy,  i3  Fla.  580;  to  the  court  to  dispose  of  it.  i  Tidd's 
Thomas  v.  Brown,  i  Stew.  (Ala.)  412.  Pr.  564;  Idle  v.  Crutch,  i  Chit.   Rep. 

On  Appeal,  the    error,   if  any,  will  525,  z8  £.  C.  L.  156. 

be  deemed   nonprejudicial,    as  where  Falsity. — The  mere  falsity  of  the  plea 

a    judgment     of    nil    dicit    is     ren-  will  not,  however,  prove  sufficient  un- 

dered    upon   a    record   which   affirm-  less  it  is  also  clearly  frivolous  and  in- 

atively  shows  that  the  defendant  ap-  terposed  for  delay.    This  at  common 

peared  but  did  not  attempt  to  sustain  law  had  to  be  shown  by  affidavit  on 

his  plea.  Gregory  v,  McNealy,  12  Fla.  application  to  the  court,     i  Tidd's  Pr. 

581;   Bryant    v,     Simpson,    3   Stew.  564;  Idle  t^.  Crutch,  i  Chit.  Rep.  524, 

(Ala.)  342.  18  E.  C.  L.  155;   Eames  v.  Williams, 

Record  Entries. — A  record  entry  on  i  D.  &  R.  359,  16  £.  C.  L.  42 ;    Mer- 

a  judgment  by  default,  *'and  now  this  rington  v.  Becket,  2  B.  &  C.  81,  9  E. 

day  came  the  parties  by  their  attor-  C.  L.  32;  Young  v.  Gadderer,  i  Bing. 

neys,  and  the  defendant  saying  nothing  380,  8  E.  C.  L.  558. 

in  bar  or  preclusion,"  etc.,  sufficient-  4.  i  Tidd's  Pr.  564;  Idle  r.  Crutch, 

ly  shows  that  the  plea  was  not  sus-  i  Chit.   Rep.   525,  18  E.  C.  L.    156; 

tained.  Gregory  v.  McNealy,  12  Fla.  Penfold  v.  Hawkins,  2  M.  &  S.  606; 

578.  Gray  v,  SidnefT,  3  B.  &  P.  395. 

The  mere  fact  that  the  record  states  6.  i  Tidd's  Pr.  563. 

that  no  pleas  were  filed  when  in  fact  it  Assumpsit. — As  nil  debet  in  an  action 

contains  two  pleas  properly  filed    is  of  assumpsit,     i  Tidd's  Pr.  563. 

insufficient.  Miller  z;.  Hoc,  i  Fla.  221.  Debt. — Or  nonassumpsit  in  debt,     i 

In  New  Toik  it  was  held  under  the  Tidd's  Pr.  563. 

common  law  that  where  the  plea    is  On  the  Other  Hand,  the  plea  of  nil 

bad  or  frivolous  the   plaintiff  ought  </«^£/ in  an  action  of  debt  on  judgment, 

either  to  demur  to  it  or  treat  it  as  a  or  not  guilty  in  an  action  of  debt  on  a 

nullity  and  enter  a  default  without  any  penal  statute,  is  not  such  a  nullity  as 

application  to  the  court.  Falls  v.  Stick-  will  enable  the  plaintiff  to  take  a  de- 

ney,  3  Johns.  (N.  Y.)  541.  fault  notwithstanding,     i   Tidd's  Pr. 

3.  1  Tidd's  Pr.  564;  Blewitt  v,  564;  Anonymous,  2  Chit.  Rep.  239, 
Marsden,  10  East  237 ;  Thomas  v.  Van-  18  E.  C.  L.  319;  Coppin  t'.  Carter,  i 
dermoolen,  2  B.  &  Aid.  197;  Phillips  T.  R.  462. 

V.    Bruce,    6  M.    &    S.   134;  Bartley  Qui  Tarn  Action. — Nor  ina^»f /am  ac- 

V.    Godslake,     2     B.     &    Aid.     199;  tion  can  a  judgment  be  signed  for  en - 

Shadwell  v,  Berthoud,  5  B.  &  Aid.  750,  titling  a  plea  in  the  name  of  the  parties 

7  E.  C.  L.  251 ;   Hutchins  v.  Gilbie,  2  without  the  addition  of  qui  tarn  to  the 

Chit.  Rep.  335,  18  E.  C.  L.  358.  plaintiff's   name,     i    Tidd's    Pr.  564  ; 

Instances. — As  where  a  plea  of  judg-  Dale  v.  Beer,  7  East  333. 

ment   recovered  in  proceedings  ficti-  Misnomer. — Nor  does   the  misstate- 

tious  on  their  face  is  put  in.     i  Tidd's  ment    of    the    defendant's    Christian 

Pr.  564.  name   in  the  commencement  of    his 

Or  when  '*  calculated  to  raise  issues  plea  authorize   the  plaintiff  to   treat 

requiring  different  modes  of  triali  as  it  as  a  nullity,  i  Tidd's  Pr.  564. 

a  set-off  for  money  due  on  a  recogni-  6.  i  Tidd's  Pr.  566;  Leigh  v.  Mon- 
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a  second  inconsistent  plea  without  withdrawing  the  first  plea,^ 
the  plaintiff  may  disregard  it  and  take  judgment  as  for  want  of  a 
plea.  And  the  same  rule  obtains  where  the  answer  sets  up  a 
defense  forbidden  by  the  statute  or  illegal  at  common  law.* 

OwiUfltiiig  AuthoritiM. — In  some  jurisdictions  a  judgment  by  de- 
fault cannot  be  taken,  although  the  answer  is  wholly  insufficient, 
until  it  is  stricken  out  or  otherwise  disposed  of,^  as,  for  instance, 
where  the  answer  is' not  verified.* 

Under  Code  Pnedee  an  answer  filed  to  a  verified  complaint  must 
also  be  verified,  or  it  may  be  disregarded  and  a  judgment  ren- 
dered, as  though  no  answer  was  filed  at  the  expiration  of  the 
time  to  plead  ;^  and  so  where  an  answer  is  amended  without 
authority  of  law,*  or  where  an  answer  is  served  before  the  com- 
plaint is  served  upon  the  defendant,''  or  where  an  answer  merely 
sets  up  a  counterclaim.^ 

11.  Bemedy  where  the  Answer  Cannot  be  Ignored — ^in  General. — The 
proper  remedy  of  the  plaintiff  where   the  defendant's  answer 

teiro,  6T.  R.   496;  Grant  v.  ,  2  Y.   Supreme  Ct.)  389;   Chadwick  v. 

Chit.  Rep.  319,  18  E.G. L. 353;  Pitcher  Snediker,   36  How.   Pr.   (N.    Y.    Su- 

V.  Martin,  3  B.  &  P.  171;  Samuels  v.  preme  Ct.)  60;  Maxwell  v,  Jarvis,  14 

Dunne,    3    Taunt.    386;    Cardozo   v.  Wis.  506 ;  Thellusson  v.  Smith,  5  T.  R. 

Hardj,  2  Moore  330,  4  E.  C.  L.  416.  152. 

1.  I  Tidd^s  Pr.  564;  Palmer  v,  m  Kentaoky,  where  a  judgment  by 
Dixon,  5  D.  &  R.  633,  16  E.  C.  L.  346.  default    may  be    rendered  without  a 

Or  where  the  defendant  delivers  two  jury  on  defendant's  failure  to  appear, 

pleas  on  the  same  day  to  mislead  the  an  appearance  and  insufficient  plea  is 

plaintiff,     i  Tidd's  Pr.  566;  Samuels  not  such  a  failure  to  appear  as  will  au- 

V.  Dunne,  3  Taunt.  386.  thorize  a  judgment  by  default  without 

Atetcment — ^Tender. — Where  the  de-  a  jury.     Burgess  v,  Jacobs,  14  B.  Mon. 

fendant  pleads  in  abatement  without  (Ky.)4i5. 

an  affidavit  of   the  truth  of  his  plea.  By  8tlpiilatl<m,  however,  the  default 

I  Tidd's  Pr.  565,  Pr.  Reg.  C.  P.  4,  or  judgment  may  be  taken,  notwithstand- 

a  plea  of  tender  without  paying  money  ing  the  plea  is  not  disposed  of.  Foster 

into  court,  the  plaintiff  may  take  judg-  v.  Filley,  2  111.  356. 

ment  by  default  without  application  A  Defective  nea  of  Hon  Bst  Faetmn  on 

to  the  court,     i  Tidd's  Pr.  565.  file  must  first  be  disposed  of  before  a 

Oyer. — Or  where  after  craving  oyer  judgment  by    default  is    authorized. 

of   a  deed  he  does  not  set  forth  the  Middleton  v.  McCamant,  39  Tex.  146. 

whole  of  it.     Wallace  v.  Cumberland,  4.  Ruch  v,  Jones,  33  Mo.  393 ;  Speer 

4  T.  R.  370.  V.  Craig,  16  Colo.  478. 

2.  Smith  V.  Isle  of  Wight  Co.,  6.  Alford  v.  McCormac,  90  N.  Car. 
(Supreme  Ct.)  3i  N.  Y.  St.  Rep.  317.  151 ;  Alspaugh  v.  Winstead,  79  N.  Car. 
In  that  case  an  answer  set  up  by  a  536;  Hull  v.  Ball,  14  How.  Pr.  (N. 
corporation  contained  the  sole  defense  Y.  Supreme  Ct.)  305. 

'>f   usury,  which    was   forbidden    by  Waiver. — Unless  the  defendant  retain 

'Statute  law,  and    it  was  held  that  it  the  answer  until  the  time  to  plead  has 

was  properly  disregarded  and    judg-  expired,  when  he  will  be  deemed    in 

ment  awarded  by  default.  JV^ew  Tork  to  have  waived  the  defect. 

S.  Burlington,  etc.,  R.  Co.  v.  Mar-  Hull  v.  Ball,  14  How.  Pr.  (N.  Y.  Su- 

chand,  5  Iowa  468 ;    Markey  v.  Met-  preme  Ct. )  305. 

tier,  1  Iowa  538;  Spencer  v.  Tooker,  6.  Farrand  v.  Herbeson,  3  Duer  (N. 

12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  353;  Y.)  655. 

Bergman  v.   Howell,  3  Abb.  Pr.  (N.  t.  Philips  v,  Prescott,  9  How.  Pr. 

Y.  C.  PI.)  339;  Strout  V,  Curran,  7  (N.  Y.  Supreme  Ct. )  430. 

How.  Pr.  (N.  Y.   Supreme  Ct.)  36;  8.  Robbins  v.  Watson,  aa  How.  Pr. 

Hartness  v.  Bennett,  3  How.  Pr.  (N.  (N.  Y.  Supreme  Ct.)  393. 
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cannot  be  ignored  is  to  move  to  strike  it  out,  and,  that  motion 
being  granted,  to  make  a  motion  for  judgment  by  default.^ 

inadTertent  Defknlt. — ^Or  where  a  default  has  been  inadvertently 
taken  while  a  defective  answer  is  on  file,  the  answer  may  be  stricken 
out  before  final  judgment  is  entered.* 

12.  Plea  Making  Partial  Answer. — ^Where  a  plea  professes  to  an- 
swer,  and  does  only  answer,  a  part  of  the  cause  of  action,  and 
the  remaining  portion  is  unanswered,  the  plaintiff  may  take  judg- 
ment nildicit  for  the  portion  unanswered.^  But  not  where  some 
of  the  pleas  do  and  others  do  not  answer  the  whole  declaration.^ 

13.  While  Demurrer  on  File. — While  a  demurrer  is  on  file  it 
creates  an  issue  of  law  which  must  first  be  determined  before  a 
default  can  be  entered,^  even  where  the  demurrer  is  taken  only 

1.  Lattimer  w.  Ryan,  20  Cal.  628;  pleading    is     not    proper.      Speer  v, 

Parrott  v.  Den,  34  Cal.  79;   Tulloch  Craig,  16  Colo.  478. 

V,  Belleville  Pump,   etc.,    Works,  17  Application  to  Court. — And  in  a  case 

Colo.  579;  Wilbur  t;.  Maynard,  6  Colo,  where  application  is   required  to   be 

486;  Ruch  V,  Jones,  33  Mo.  393;  Pot-  made  to  the  court,  the  defendant  is 

ter    V.    Carreras,  4    Robt.   (N.    Y.)  entitled  to  the  usual  notice  after  the 

629;    De   Forest  v.    Baker,    i     Abb.  answer  is  stricken  out.     De  Forest  r. 

Pr.  N.  S.    (N.    Y.    Super.    Ct.)   34;  Baker,  i  Abb.  Pr.  N.  S.  (N.  Y.  Super. 

Alspaugh   V,  Winstead,    79  N.   Car.  Ct.)  34. 

527.  8.  Safford  v.  Vail,  22  111.  330;  War- 

VlOlatianofBtlpiilatlon.— Or  where  the  ren  v.  Nixon,  4  III.  38,  in  the  first 

plea  is  filed  in  violation  of  a  stipulation  instance  of  which  cases  the  plaintiff 

to    allow    a    judgment    by  default    it  demurred  to  the  plea  and  in  the  latter 

may  be  set  aside  and  a  judgment  by  replied  to  it,  either  of    which   steps 

default  rendered.    Teal  v,  Russell,  3  would  have  worked  a  discontinuance 

111.  319.  had  not  the  plaintiff,  as  he  did,  with 

Answer  Not  yerlflad. — In  Lattimer  v,  the  permission  of  the  court,  during 

Ryan,  20  Cal.  628,   a  complaint  was  the  term  at  which  the  plea  was  filed 

filed   upon  a  promissory  note.    The  and   before  final  judgment  was  ren- 

defendants  answered,  but  their  answers  dered,  corrected  his  mistake  by  taking 

were  stricken  out  because  not  verified,  judgment  nil  dicit  on  the  payment  of 

After  filing  of  the  plaintifTs  motion  to  costs. 

strike    out,    one    of    the    defendants  4.  Tubb  v.  Madding,  Minor  (Ala.) 

asked  leave  to  verify  his  answer,  which  129. 

was  refused.    Judgment  was  then  en-  Plea  and  Demurrer. — Where  a  plea 

tered  as  upon  a  default,  and  upon  appeal  to  a  part  and  a  demurrer  to  the  resi- 

the  Supreme  Court  treated  it  as  a  judg-  due  of  the  declaration  were  on  file  un- 

ment  by  default.  disposed  of,   a   judgment  by  default 

Plea  of  mi  Debet. — Where  the  plea  of  was  reversed.  Race  v.  Irving  Park 
IT <7  </&3e/ was  improper  and  no  answer  Hall  Assoc.,  50  111.  App.  131;  Mar- 
to  the  declaration,  it  was  properly  shall  v.  Duke,  4  111.  67. 
stricken  from  the  files,  and  defendants  5.  California, — Hestres  v.  Clem- 
not  offering  to  plead  further  unac-  ents,  21  Cal.  425. 
companied  with  an  affidavit  of  merits,  Colorado. — Gibson  v.  Smith,  i 
it  was  not  error  for  the  court  to  render  Colo.  7. 

judgment  nil  dicit.      Beam   v.    Lay-  Illinois. — Bradshaw    v.    Hoblett,  5 

cock,  3  111.  App.  43.  111.    53 ;    Bradshaw    v.   McKinney,  5 

a.  Dewey  v,   Lewis,    12  Neb.   306;  111.  54;  Dunn  v.  Keegin,  4  111.  292; 

Drum  V,  Whiting,  9  Cal.  422;  Strout  Sammis  v,  Clark,  17  111.  398;  Covell 

v.  Curran,  7  How.  Pr.  (N.  Y.  Supreme  v.    Marks,    2    111.    391;    Manlove  v. 

Ct.)  36.  Bruner,  2  111.  390;  McKinney  v.  VLt^J^ 

Judgment   on   PleadingB. — Where    a  2  111.  534;  Nye  v.  Wright,  3  111.  222; 

motion  to  strike  out  and  for  default  is  Moore  v.  Little,  11  111.  550;  Jones  v. 

proper,  a  motion  for  judgment  on  the  Wight,  5  111.  338 ;  Fish  v.  Wheeler,  31 
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to  one  of  several  counts  of  the  declaration,^  unless  the  defendant 
has  waived  or  abandoned  his  demurrer,  in  which  case  a  judgment 
by  nil  dicit  may  be  taken.* 

14.  Pending  Motion. — Where  a  motion  made  by  the  defendant 
is  pending  undisposed  of,  a  judgment  by  default  against  him 
cannot  be  taken,^  unless  the  determination  of  the  motion  either 

way  could  not  affect  the  right  of  the  plaintiff  to  proceed  with  the 
cause.* 

III.  App.  596;  Steelman  v,  Watson,  10  ing    undetermined   is  an    instance  of 

III.  249.  the  rule  stated  in  the  text.     Chiving- 

ludiama. — Kellenbergert;.  Perrin,46  ton  v,  Colorado  Springs  Co.,  9  Colo. 

Ind.  382;  Ellison  v,  Nickols,   i  Ind.  597,  decided  under  section  149,  Colo. 

477 ;  Carver  v.  Williams,  10  Ind.  267 ;  Civ.  Code. 

Sloan  v.Wittbank,  la  Ind.  444;  Wood-  Motion  to  Bet  Ailde  Deflmlt.—  So  it  is 

ward  V.  Wous,  18  Ind.  396;  Norris  v.  reversible  error  to  render  a  final  judg- 

Dodge,  33  Ind.  190.  ment  bj  default  against  a  defendant 

Iowa. — Wright  t/.  Howell,  24  Iowa  while  his  motion  to  set  aside  an  inter- 

150;  Rollins  V,  Coggshall,  29  Iowa 510.  locutorv  judgment  by  default  is  pend- 

AVn/  Tork. — Kelly  t;.  Downing,  42  ing  undisposed  of.     IClemm  v.  Dewes, 

N.  Y.  71 ;  Brodhead  v.  Brodhead,  3  28  111.  317. 

Code  Rep.  (N.  Y.  Supreme  Ct.)  8.  Motion  to  Yaoato  i^nioaranoe. — It  is 

Oregon. — Willamette  Falls,  etc.,  Co.  irregular  to  grant  a  default  before  dis- 

V.  Smith,  I  Oregon  181.  posing  of  a  motion  on  file  to  vacate  an 

Waskington. — Walla  Walla  Print-  appearance  bj  attorney  in  defendant's 

ing,  etc.,  Co.  v.  Budd,  2  Wash.  Ter.  behalf.     Dillon  v.  Rand,  15  Colo.  372. 

336.  In  Utah  it  is  held  that  the  pendency 

la  OaUfinnia,  if  a  demurrer  is  filed  of  a  motion  of  the  defendant  to  set 

within  the  time  specified  in  the  sum-  aside  an  amended  complaint  does  not 

mens  to  answer,  the  clerk  cannot  enter  preclude  the  plaintiff  from  the  entry 

the  default  of  the  defendant  and  final  of  a  judgment  by  default  for  failure  to 

judgment  for  want  of  answer,  even  if  file  an  answer.     The  defendant  should 

the  demurrer  has  not  been  served  upon  obtain  a  stay  of  proceedings  if  he  de- 

the  opposite  attorney;  and  whereupon  sires  to  prevent  default.     Greenfield 

a  demurrer  so  filed  the  clerk  in  vaca-  v,  Wallace,  i  Utah  189. 

tion  enters  a  default  and  a  judgment  4.  Phillips  v,  Kerr,  26  III.  3x3.     In 

upon  ex  parte    proofs    made    by    the  that  case  a  motion  to  quash  a  capias 

plaintiff,  that  no  copy  of  the  demurrer  was    pending,    and    the    court    said : 

bas  been  served  upon    the    opposite  '*  Had  this  motion  gone  to  the  juris- 

attomey,  the  default  should  be  opened  diction  of  the  court  over  the  person  of 

on  defendant's  application.    Oliphant  the  defendant,  it  is  obvious    that    it 

V.  Whitney,  34  Cad.  25.  would  be  error  to  render  final  judg- 

Dsmmiai  to  Answor. — It  is  irregular  ment  before  the  motion  was  disposed 

to  enter  a  judgment  by  default  upon  of ;  but  as  this  motion  only  related  to 

an  answer    and    a    demurrer    to    an  the  mode  by  which  he  was  before  the 

answer.    Lonthan  v,  Caldwell,  52  Mo.  court,    a    difiPerent    question    is  pre- 

121.  sented.    Had  the  motion  prevailed,  the 

1.  Bradshaw  v,  McKinney,  5  111.  54.  effect  of  quashing  the  capias  would 

S.  Steelman  t;.  Watson,  10  111.  249.  have  been  to  discharge  the  bail  and  let 

I.  Dillon  V.   Rand,    15    Colo.   372 ;  it  stand  for  and  answer  the  office  of  a 

Klemm  v.  Dewes,  28  III.  317 ;  Kinyon  summons." 

t'.  Palmer,  20  Iowa  138.  Motion  to  Dlamiss. — A  motion  to  dis- 

▼aat  of  Anawor. — A  default  for  want  miss  does  not  extend  the  time  to  an- 

of  an  answer  cannot  be  entered  against  swer,  and  a  judgment  entered  by  de- 

the  defendant  while  a  motion  filed  by  fault  pending  the  motion  to  dismiss  is 

him  {spending  undetermined.    Atchi-  not  erroneous.    McDonald  v.  Swett,  76 

«on,  etc.,  R.  Co.  v,  Nicholls,  8  Colo.  Cal.  258. 

188.  Motion  to    ttrlko  Out.  —  Where    it 

IMoii  to  dnmih. — A  motion  to  quash  clearly  appears  that  a  motion  to  strike 

the  retom  upon  the  summons    pend-  the  plaintiff's  petition  from  the  files 
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16.  Record  on  Appeal. — ^Where  pleas  are  shown  by  the  record  to 
be  on  file  it  is  obligatory  on  the  plaintiff  in  error,  if  he  would 
sustain  the  judgment  by  default,  to  make  up  a  record  affirmatively 

showing  that  they  were  not  on  file  when  the  judgment  was  ren- 
dered.* 

XIV.  Pbxkatvbs  SlTTBY  07  SSFAVLT. — 1.  In  OeneraL— The  entry 
of  a  simple  default,  or  the  rendition  or  entry  of  any  judgment  by 

default,  before  the  time  when  it  is  authorized  by  law,  is  irregular.^ 

could  not  have  been  eranted,  the  error  310,   where  an    answer  was  filed  on 

in  proceeding  to  a  judgment  by  de-  the  same  daj  on  which  a  final  judg- 

fault  while  the  motion  is  pending  is  ment    by  default  was    taken,   and  it 

not  reversible.     Kellogg  v.  Churchill,  was  presumed   that   the   answer  was 

I  W.  L.  M.  (Ohio)  45.  filed  after  the  default  had   been  ren- 

Motlon  on  Bpeolal  Appearanoe.  —  A  dered.     Pierson  v,   Burney,    15  Tex. 

special  appearance  for  the  purpose  of  373,  holding  that  where  on  appeal  or 

moving  to  dismiss  an  attachment  in  error  the  record  shows  a  judgment  bj 

the  action  does  not  invalidate  a  judg-  default  and  an  answer  on  file  the  same 

ment  by  default  taken  against  the  de-  daj  as  the  petition,  it  will  be  presumed 

fendant  although  the  motion  is  pend-  that  the  answer  was  withdrawn  before 

ing.     Loring  v.  Wittich,  16  Fla.  621.  the  judgment  was   rendered,   or  not 

Motion  to  GhaBiro  Yonne. — The  fact  brought  to  the  attention  of  the  court, 

that  a  motion   of  the  defendants   to  2.  Alabama.  —  Pruit    v.     Clack,    9 

change  the  venue  is  pending  undecided  Port.  (Ala.)   286;  Rather  v.  Owen,  i 

does  not  affect  the  rendition  of  such  a  Stew.  (Ala.)  38;  Gwjnn  v.  Weaver,  i 

judgment.    Risher  v,  Morgan,  56  Ind.  Stew.  (Ala.)  219;  McElroy  7*.  Dwight, 

172.  I  Stew.  (Ala.)  149. 

1.  Irving  V,  Montgomery,  3   How.  California, — Hamish  v.  Bramer,  71 

(Miss.)  191.  Cal.    155;    Tregambo    v,    Comanche 

Presumption. — And  the  court  will  not  Mill,  etc.,  Co.,  57  Cal.  501;  Oliphant 

presume,  to  validate  the  judgment  by  v.  Whitney,  34  Cal.  25. 

default,    that    a  plea    shown  by  the  Colorado. — Morton    v.   Morton,    16 

record  to  have  been  filed  the  day  of  Colo.  358 ;  Conley  v.  Morris,  6  Colo, 

the   rendition    of  the   judgment  was  212 ;  Skiles  v.  Baker,  6  Colo.  295. 

filed  afterward.     Lyon   v,   Barney,   3  Illinois. — Littlev.  Carlisle,  3  111.  376. 

111.  387;  Tomlinson  v.  Hoyt,  i  Smed.  Mississippi, — Davis    v.     Patty,    42 

&  M.  (Miss.)  515.  Miss.  509;  Petit  v.  McCombs,  41  Miss. 

In    Pennsylvania,    where    the  plea  628. 

was  filed  the' same  day  a  judgment  by  New  Torh. — Smith    v,   Fogarty,  6 

default  was  entered  and  there  was  no  Civ.  Pro.  Rep.   (N.  Y.  City  Ct.)  366; 

evidence  to  show  which  was  prior  in  Overton  v,  Stanley,  i  How.  Pr.  (N.  Y. 

time,  the  judgment  was  struck  off  so  Supreme  Ct.)  64;  Thomas  v.  Douglass, 

as  to  allow  a  trial  on  the  merits.  Rank  3  Johns.  Cas.  (N.  Y.)  226. 

V.    Hauer,   2  Pa.  Co.   Ct.  Rep.   385 ;  Texas, — Wheat  v.  Davidson,  3  Tex. 

Peacock  v.  Keystone  Mut.  L.,  etc.,  Ins.  196. 

Co.,  I  Pearson  (Pa.)  132;  Simpsons.  England. — Pope  v.  Turner,  4  Taunt. 

Mancil,  41  Leg. Int.  (Pa.)  104;  Comer-  818;  Fraas  v.  Paravicini,4  Taunt.  545. 

ford  V,  McKeever,  14  W.  N.  C.  (Pa.)  While  Pleading  on  File. — ^It  is  prema- 

473.  ture  to  enter  a  default  when  a  demurrer 

Contra.  —  In   Alabama,    Louisiana,  or  other  pleading  is  on  file  undisposed 

and  Texas  a  different  rule  obtains,  and  of.    Tregambo  xk  Comanche  Mill,  etc., 

judgment  nil  dicit  may  be  rendered  Co.,  57  Cal.  501. 

although  pleas  are  on  file;  such  judg-  Before  Bpeolal  Ball  Perfisoted. — ^A  de- 
ment authorizes  the  presumption  that  fault  for  failing  to  file  special  bail  may 
the  defendant  was  present  by  him-  be  disregarded  if  prematurely  entered ; 
self  or  counsel  and  did  not  attempt  and  if  an  attempt  in  good  faith  to  file 
to  sustain  his  pleas.  Bryant  v.  Simp-  such  bail  has  been  made,  but  the  bail 
son,  3  Stew.  (Ala.)  339;  Blessey  v.  turns  out  to  be  a  nullity,  defendant 
New  Orleans   Factory,   13  La.  Ann.  should  be  allowed  a  reasonable  oppor- 

94  Volume  VI. 


Frtmatiire  Entry  of  Defimlt.       DEFA  UL  TS.  Before  Ezpiration  of  Time. 


2.  Before  Prior  Judgment  Set  Aside. — So  a  judgment  by  default 
rendered  in  a  cause  before  a  prior  judgment  taken  therein  has 
been  set  aside  is  erroneous  and  will  be  reversed.^ 

3.  Before  Expiration  of  Time  to  Answer. — ^A  judgment  by  default 
entered  prior  to  the  expiration  of  the  time  to  answer  is  premature 
and  erroneous,*  as  where  it  is  entered  prior  to  the  expiration  of 

tunity  to  file  it  and  to  perfect  it  if  ex-  Scrantom,  i  Cal.  416 ;  Maud  v.  Wear, 

cepted  to.     Clink  v.  Russell,  58  Mich.  55  Cal.  25 ;  Swift  v.  Canovan,  47  Cal. 

342.  86;  Whitwell  v,  Barbier,   7  Cal.  54; 

B«fi>re  Gall  of  Dookot. — Where    the  Alderson  v.  Bell,  9  Cal.  321. 

statute  allows  the  defendant  until  the  Colorado. — O'Rear  v.  Lazarus,   8 

reg:ular  calling  of  the  docket,  a  judg-  Colo.  609;  Brown  v.  Tucker,  7  Colo, 

ment   bj   default    cannot  legally  be  30 ;  Routt  County  v.  Grand  County,  4 

taken  prior  thereto,  although  the  trial  Colo.  App.  306;  Sylph  Min.,  etc.,  Co. 

court's  practice  rule  so  permits.     Col-  v.  Williams,  4  Colo.  App.  345 ;  Gwil- 

lins  V.  Gauche,  23  Ark.  649.  lim  v,   Colorado  Springs   First  Nat. 

^^"TJo  of  Bofiilar  OalL — Where  the  Bank,  13  Colo.  278. 

court  announces  that  on  the  call  of  Illinois, — Lyons  v.  Cooledge,  89  111. 

the  docket  no  case  will  be  tried,  but  529. 

that  all  will  be  continued  except  such  Kansas. — Armstrong  v.  Durland,  11 

as  are    undefended,    in   which  judg-  Kan.  15. 

ments  by  default  will    be   rendered,  Michigan. — Hurst  v.    Hawkins,  40 

it  is   still    a    regular   calling  of   the  Mich.  575;  Wyandotte  Rolling  Mills 

docket  within  the  meaning  of  a  statute  Co.  v,  Robinson,  34  Mich.  428. 

limidng  the  time  to  plead,  so  as  to  Minnesota. — Kipp    v.   Fullerton,  4 

authorize  such  judgments.     Collins  v.  Minn.  473. 

Gauche,  23  Ark.  646.  Nebraska. — Rich  v.  Stretch,  4  Neb. 

Entry  PrematuTe  bnt  Ferfootod  In  Dae  186. 

Time  Not  Yalldated. — ^And  where  the  Nevj  Torh. — People  v.  Babcock,  i 

judgment  by  default  is  entered  before  How.  Pr.  (N.  Y.  Supreme  Ct.)  5. 

the  expiration  of  the  leg^l  time,  it  will  Oregon. — Woodward  v.  Baker,    10 

not  be  maintained  as  valid  because  not  Oregon  491. 

made  final  until  after  the  usual  delays,  Tennesse*. . — Glover    v.    Holman,    3 

nor  because  the  defendant  suffered  no  Heisk.  (Tenn.)  519. 

injun^.  Hart  V.Nixon,  25  La.  Ann.  136.  Texas.  —  Glenn    v.    Shelburne,     29 

1.  McAdams  v.  McHenry,  22  Mo.  Tex.  125;  Pearce  v.  Tally,  8  Tex.  304.. 

413;  Kelly  V.  Hogan,  16  Mo.  215;  Mc-  In  Ck>10Tado  »  judgment  by  default 

Elhany  v.  McHenry,  26  Mo.  174.  is  held  erroneous  where  taken  in  de- 

IhttaacM. — Where  it  appeared  from  fault  of  an  answer  before  fifty  days 
the  record  that  after  a  judgment  for  have  elapsed  since  the  last  publication 
costs  was  rendered  against  the  plain-  of  the  summons,  as  required  by  law. 
tiff,  a  final  judgment  by  default  was  Morton  v.  Morton,  16  Colo.  358;  Con- 
rendered  against  the  defendant  with-  ley  v.  Morris,  6  Colo.  212;  Skiles  v. 
out  his  appearance  and  without  set-  Baker,  6 Colo.  295;  O' Rear?;.  Lazarus, 
ting  aside  the  former  judgment,  it  was  8  Colo.  608. 

erroneous  and  reversible.     McAdams  Rule  of  Ckntrt  Confllctiiig  witb  Statute. 

V.  McHenry,  22  Mo.  413.     So  where  — ^The  trial  court  cannot  restrict  the 

there  has  been  a  nonsuit  against  the  statutory  time  by  a  mere  rule  of  prac- 

plaindff  which  the   record   does  not  tice,  and  a  judgment  based  upon  such 

show  to  have  been  set  aside.     Kelly  v.  restriction  is  void.    Collins  v.  Gauche, 

Hogan,  16  Mo.  215.  23  Ark.  649. 

S.  Arkansas. — Collins  v.  Gauche,  23  In  Ohio  a  plaintiff  against  whom  an 

Ark.  G49;  Cornish  v.  Sargent,  18  Ark.  answer  ''demanding  affirmative  relief 

266;  Aaron  v.  Anderson,  18  Ark.  268;  is  file^  is  *'  a  defendant  to  a  cross-peti- 

Hixon  v.  Weaver,  9  Ark.  133.  tion,"    and    Rev.  Stat.,  §  5097,  gives 

California. — In  re  Newman,  75  Cal.  him  until  "  the  third  Saturday  after 

230;  Pike  v.  Brittan,  71  Cal.  159 ;  Will-  the  cross-petition  is  filed  "  to  plead  to  it. 

>on  V.  Cleaveiand,30  Cal.  192;   Parker  A  judgment  taken  by  such  defendant 

V.  Shephard,    x    Cal.    131;    Burt   v.  before  the  third  Saturday,  without  the 
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the  time  allowed  the  defendant  to  answer  the  complaint  under 
statutes  providing  for  constructive  service.* 

Eztoaiioii  of  Timo  to  Flood. — The  same  rule  holds  where  a  plaintiff 
ignores  an  order  extending  time  to  plead  and  takes  a  judgment  by 
default  after  the  expiration  of  the  original  statutory  time,  but 
before  the  expiration  of  the  time  limited  in  the  order.* 

Oponing  Bofkult. — Under  such  circumstances  the  default  will  be 
opened  on  payment  of  costs  and  the  defendant  permitted  to 
answer.* 

4.  On  Short  Service  or  before  Return  Day. — A  judgment  by  de- 
fault is  erroneous  where  it  is  rendered  upon  a  summons  served  an 
insufficient  length  of  time  before  the  return  day,*^  or  where  it  is 

knowledge  of  the  plaintiff,  is  obtained  At  too  Bady  a  Tona. —  Where  the 

by  'Mrregularitj"  and  should  be  set  plaintiff  was  not  entitled  to  judgment 

aside  by    a    proceeding    under  c.  6,  for  want  of  answer  until  **  the  third 

div.  4  of  tit.  I,  Rev.  Stat.     Kimmel  v.  term  after  the  execution  of  the  writ," 

Pratt,  40  Ohio  St.  344.  one  taken  at  the  first  term  was  held 

In  HiMOurl  an  instrument  in  writing  premature  and  erroneous.     Shuster  v, 
in  terms  as  follows,  viz. :   "  Treasurer  Bonner,  7  W.  N.  C.  (Pa.)  17. 
of  St.    Louis"    ♦♦♦   etc.  "Railroad  a.  Swift  v.  Canovan,  47  Cal.  86. 
Company  will  pay  to  A  or  order  $1,700.  8.  Swift  v,  Canovan,  47  Cal.  86. 
Done  by  order  of  the  Board  of  Direct-  Irrofiilar  Ordor  Extending  Time. — In 
ors.      B,    President.     C,    Secretary,"  Dakota  it  was  held,  in  Warder  v.  Pat- 
was  held  a  bill  or  note  for  the  direct  terson,  6   Dakota  83,  that  where    an 
payment  of  money,  within  a  statute  order   enlarging    the  time  to  answer 
providing  that  where  a  suit  is  founded  after  the  expiration   of   the   statutory 
on  such,  the  defendant  shall  demur  or  period  was  irregularly  made,  and  sub- 
answer    to    the    petition    within    the  ject    to  vacation  on  proper  ©rder,  it 
second  day  of  term,   and  accordingly  was  nevertheless  binding  until  vacated, 
a  judgment  by  default  taken  on  the  and  that    a  judgment  by  default  for 
fifth      day     was      held      authorized.  lack  of  an  answer,  taken  before  another 
Gilstrap  v.  St.  Louis,  etc.,  R.  Co.,  50  judge  while  the  order  was  still  in  force, 
Mo.  491.  was    irregular,  and  would  be  set  aside 

Estoppel  of  Plaintiff. — Where,  by  mis-  on  application, 

take,  the  plaintiffs  summons  calls  upon  Rnle  to  Plead  '*  Initanter.** — A  rule  to 

the  defendant  to  answer  the  complaint  plead  "  instantcr  "  or  *•  immediately" 

within  a  deiined  number  of  days,  which  meins  within   twenty-four  hours,  and 

number  is  in  excess  of  that  required  the  entry  of  judgment  by  default  prior 

by  law,  he  is  estopped  to  dispute  the  to  that  time  is  erroneous.    Moffat  v, 

defendant's  right    to    answer  at   any  Dickson,  3  Colo.  313. 

time  before  the  expiration  of  the  time  4.  Indiana. — Helphenstine   v,  Vin- 

so  limited  in  the  summons,  unless  an  cennes  Nat.  Bank,  65  Ind.  582. 

amended  summons  be  served  upon  the  Iowa. — Darrah  v.  Watson,  36  Iowa 

defendant;  and  a  judgment  by  default  116;   Shea   v.   Quintin,    30  low^a  58; 

cannot  be  entered  after  the  expiration  Bonsall  v.  Isett,  14  Iowa  309. 

of  the  lesser  statutory  time  but  before  Kansas. — Dutton  v.  Hobson,  7  Kan. 

the  time  named  in  the  complaint.    Hat-  196. 

field  V.  Atwood,  15  Civ.  Pro.  Rep.  (N.  Mississippi. — Christian  v,  O'Neal, 

Y.  City  Ct.)  330.  46  Miss.  669. 

1.  Palmer  v.  McMaster,  8  Mont.  186.  Maine.'--Co\e    v.    Butler,    43    Me. 

Intervention. — So  where  a  petition  401. 

of  intervention  is  filed,  it  is  erroneous  Massaciuseffs.—Hendrickv.Whiite- 

to  allow  a  judgment  by  default*  to  be  more,  105  Mass.  23. 

taken  before  the  time  allowed  to  an-  Texas. — Trevino  v.  Garza,   i  Tex. 

swer  has  expired.     Lane  v,  Clarke,  27  App.  Civ.  Cas.,  §  821 ;  Wallace  r.  Crow, 

La.  Ann.  201 ;  Perkins  v,  Perkins,  20  i  Tex.  App.  Civ.  Cas.,  §  41 ;  O'Connor 

La.  Ann.  257.  v.  Towns,  i  Tex.  107 ;  Hyde  v.  White, 
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rendered  before  the  return  day  named  in  the  writ.* 

6.  On  Declaration  Irreg^arly  Filed. — A  judgment  rendered  by 
default  upon  a  declaration  not  on  file  the  number  of  days  re- 
quired  by  statute  or  rule  is  premature  and  therefore  erroneous.* 

6.  On  Premature  Canse  of  Action. — So  where  a  judgment  by  de- 
fault is  rendered  upon  a  cause  of  action  which  had  not  accrued  at 
the  time  the  action  was  commenced,  it  will  be  reversed  on  appeal  ;* 
or  set  aside  upon  appropriate  application  to  the  proper  tribunal,* 
but  only  at  the  instance  of  the  parties  in  interest.* 

24  Tex.    142 ;   Dickson  v.   Burke,   28  that  five  days  have  elapsed  after  service 

Tex.  117.  and  before  entry  of  the  judgment  does 

Notice  by  PubUcatlon. — A  judgment  not  change  this.    Alexander  v,  Lloyd, 

by  default   rendered   on   a  notice  by  70  Miss.  662. 

publication   before   the  full  time   re-  a.  In  MlBitlBirippl,  under  the  old  prac- 

quired  by  statute  for  the  notice  to  run  tice,  it  was  held  erroneous  to  render  a 

has  expired,  is  irregular  but  not  void,  judgment  by  default  at  the  appearance 

and  is  good  on  collateral  attack.    Essig  term  when  the  declaration  was  not  filed 

V.  Lower,  120  I nd.  239.  at  the  time  of  the  issuance  of  the  sum- 

Goaatmctloii  of  Code. — A  code  sec-  mons.  Nelson  v,  Rogers,  41  Miss.  638. 

tion  providing  that  in  justice  courts  In  Texaa,  when   service  of  petition 

"  no  judgment  shall  be  entered  at  the  is  accepted  and  five  days'  notice  waived 

return  term,"  unless  on  personal  serv-  by  the  defendant,  and  the  petition  is 

ice,  is  mandatory,  not  directory  merely,  not  filed  by  the  first  day  of  the  term, 

and  when  taken  on   the  constructive  no  judgment  by  default  can  be  taken 

service  of  notice  it  is  void,  not  irregu-  at  that    term.     Bridges  v,  Reynolds, 

laronly.     Bettsx^.  Baxter,  58  Miss.  333.  40  Tex.  204. 

1.  Lyon    V.    Randall,    i   W.    L.    J.  3.  /«  re  Newman,  75  Cal.  220 ;  Terry 

(Ohio)  396;  Porter  v,   Hower,  9  Pa.  v.  Curd,  etc.,  Mfg.  Co.,  66 Miss.  394; 

Co.  Ct.  Rep.  283.  Mason  v.  Barnard,  36  Mo.  384. 

In  Colorado  the  rendition  of  a  judg-  .  Wlien  Otdectlon  Raised. — And  the  ob- 

ment  by  default  against  a  defendant,  jection  may  be  first  raised  in  the  Su- 

before  the   return  day  named  in  the  preme    Court    on   appeal.     Terry    v, 

writ  of  summons,  is  absolutely  void.  Curd,  etc.,  Mfg.  Co.,  66  Miss.  394. 

inasmuch  as   the  jurisdiction  of  the  Wliere  Debt  Katared  as  to  Oodefend- 

court  has  not  attached.     Yentzer  v.  ant. — Where    joined    with    codefend- 

Thayer,  10  Colo.  63.  ants,  as  to  whom  the  cause  of  action  has 

Before  Honr  Named. — Where  defend-  accrued,  the  judgment  by  default 
ants  were  cited  to  answer  and  appear  may  be  affirmed  as  to  the  latter  and 
to  the  complaint  at  the  hour  of  10  reversed  in  respect  of  those  as  to 
o'clock  of  the  day  specified  for  trial,  a  whom  the  debt  was  not  due.  Terry 
judgment  by  default  rendered  at  the  v.  Curd,  etc.,  Mfg.  Co.,  66  Miss.  394. 
hour  of  9  o'clock  of  that  day,  on  ex  Effect  of  Reyersal. — Where  the  judg- 
^arte  proof  of  plaintiff's  title  in  the  ment  is  reversed  because  prematurely 
absence  of  defendants,  was  reversed,  taken,  new  process  need  not  be  sued 
Parker  v.  Shephard,  i  Cal.  131.  out  to  authorize  a  judgment  by  de- 
bt Louisiana  a  judgment  by  de-  fault  on  the  defendant's  failure  to 
fault  is  premature  when  taken  on  the  plead.  Petit  v.  McCombs,  41  Miss, 
first  day  of  the  term,  as  the  defendant  628. 

is  entitled  to  that  day  in    which   to  4.  /»  re  Newman,  75  Cal.  220. 

answer.     Bryan  v.  Spruell,  16  La.  313.  Motion   to  Yaoate  Not  Proper. — But 

Id,    MlsslBSippi,    section    2134,  Code  such  a  rendition  of  a  premature  judg- 

1892,  requires  writs  of  garnishment  to  ment  is  not  a  mistake,  neglect,  or  omis- 

be  served  as  a  summons.  Under  section  sion  of  the  clerk,  within  the  meaning 

3417,  where  the  service  is  within  £ve  of  a  code  section  providing  for  the  va- 

days  before  the  return  day,  the  gar-  cation  of  a  judgment  by  default  on 

nishee  is  not  required  to  answer  until  that  ground.      Williamson  t/.Nicklin, 

the  next   term.     In  such  case  judg-  34  Ohio  St.  123. 

ment  by  default  cannot  be  taken  against  6.  In  re  Newman,  75  Cal.  220. 

him  before  the  next  term,  and  the  fact  Wben  Error  Not  Cured. — ^The  error  is 
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7.  Whether  Judgment  Void  or  Merely  Erroneou. — A  premature 

judgment  by  default  is  not  void,  but  is  effective  until  reversed  or 
set  aside.  ^ 

In  Gonrts  of  Inteior  Jurlidiedon. — And  even  in  courts  of  inferior  ju- 
risdiction the  rule  has  been  applied  and  the  judgment  held  merely 

erroneous  on  proper  objection  *  In  some  states,  however,  their 
jurisdiction  is  more  strictly  construed,  and  the  judgment  is  held 
absolutely  void  for  all  purposes,'  at  least  where  the  default  and 

not  cured  by  opening  the  judgement  on  ing  falls  upon  a  dies  non^  the  whole  of 

application  of  the  plaintiff  without  no-  the  next  daj  is  given  to  him  to  file  his 

tice  to  the  defendant.   Currin  v,  Rosa,  answer;  and  any  judgment  bj  default 

3  Mo.  203.  taken  against  him  before  the  expira- 

1.  Whitwell   V.  Barbier,  7  Cal.  64;  tionof  that  day  is  premature.     Catlier- 

Balltngerv.  Tarbell,  16  Iowa  491;  Carr  wood  v,  Shepard,  30  La.  Ann.  677. 

v.  Carr,  93  Ky.  553 ;  Salter  t;.  Hilgen,  Ckdlateral  Attack. — Where  considered 

40  Wis.  363.  as    erroneous    merely,  the   judgment 

Short  Berylce. — In  Ballinger  v.  Tar-  is   not,   of  course,  open  to  collateral 

bell,    16   Iowa    491,    the  court   said :  attack.     Woodward  v.  Baker,  10  Ore- 

*'That  this  service,  as  to  Tarbell,  was  gon  491. 

defective  is  apparent  because  the  a.  Searles  v.  Averhoff,  28  Neb.  668. 
statute  requires  five  days'  notice  and  Failure  of  Appearance — Juftloo  of  the 
here  were  only  four.  It  may  also  be  Peace. — Where,  in  a  court  of  a  justice 
defective  because  served  by  the  justice  of  the  peace,  a  certain  defined  number 
himself,  and  not  the  constable.  It  was  of  hours  must  elapse  after  the  hour  of 
therefore  clearly  erroneous  in  the  jus-  the  return  of  the  summons,  before  a 
tice  to  have  rendered  judgment  against  judgment  by  default  can  be  taken  for 
Tarbell  on  this  service.  It  would  with-  nonappearance  of  the  defendant,  a 
out  doubt  have  been  reversed  on  writ  judgment  taken  prior  to  its  expiration 
of  error.  But  it  was  erroneous  simply  will  be  reversed,  and  in  such  a  case 
and  not  void.  It  is  not  a  case  where  the  time  measurement  adopted  will  be 
there  is  no  service  at  all,  but  a  case  common  time,  unless  standard  time  is 
where  there  was  a  defective  service,  named  in  the  summons.  Searles  v. 
The  justice  erred  in  deciding  that  this  Averhoff,  28  Neb.  668. 
service  authorized  him  to  render  judg-  8.  France  t/.  Evans,  90  Mo.  74 ;  How- 
ment  against  Tarbell,  but  neither  Tar-  ard  v,  Clark,  43  Mo.  344 ;  Williams  t;. 
bell  nor  his  assignees  can  question  the  Bower,  36  Mo.  601. 
validity  of  this  judgment,  or  claim  to  In  Kamwa  section  83  of  the  Jus- 
have  it  treated  as  void  in  this  collateral  tices'  Code  gives  the  justice  of  the 
proceeding.''  peace  the  right  to  proceed  in  theab- 
In  Pennaylvanla  a  judgment  by  de-  sence  of  the  defendants,  if  they  fail  to 
fault  for  want  of  an  affidavit  of  defense,  appear  at  the  time  specified  in  the  sum- 
taken  one  day  before  the  default  was  mons  or  within  one  hour  thereafter, 
made,  is  not  void,  but  voidable.  Har-  A  summons  was  issued  by  a  justice  of 
per  V.  Biles,  115  Pa.  St.  594.  the  peac^  and  made  returnable  on  June 
In  Wlsconiin  the  judgment  cannot  be  4,  1886,  at  10  o'clock,  A.  M.,  and  was 
corrected  after  the  term.  Salter  v,  regularly  served,  and  judgment  was 
Hilgen,  40  Wis.  363.  thereafter  rendered  against  the  defend- 
In  Louisiana  a  judgment  by  default  ants.  The  record  showing  the  manner 
taken  on  too  brief  a  service  of  cita-  of  rendering  the  judgment  read  as  fol- 
tions  is  absolutely  void,  Arthur  v,  lows:  **  June  4,  1886,  10  o'clock,  A.M. 
Cochran,  I3  Rob.  (La.)  41;  Williams  The  plaintiff  present  by  his  agent, 
v.  Dunn,  3  La.  Ann.  806;  unless  the  Geo.  O.  Lovett.  The  defendants,  being 
citation  is  waived,  in  which  case  the  three  times  called,  still  fail  to  appear, 
judgment  by  default  will  be  taken  be-  Upon  hearing  the  proof  and  allege- 
fore  the  expiration  of  the  ordinary  ten  tions  of  the  plaintiff,  I  do  render  judg- 
days' delay  from  the  service  of  citation,  ment  by  default.  It  is  therefore,**  etc., 
Evans  v,  Payne,  30  La.  Ann.  498.  and  here  followed  the  judgment.  It  was 
On  Dies  Non. — If  the  last  of  the  ten  held  that  it  did  not  appear  that  the 
days  allowed  a  defendant  for  answer-  judgment  was  void  on  its  face  for  the 
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judgment  thereon  are  entered  on  a  summons  served  within  the 
time  required  by  law.* 

8.  Waiver  of  Irregularity. — ^The  defendant  may  waive  the  irregf- 
ularity  and  so  ratify  the  judgment.* 

ZV.  When  Afpiicatioh  to  the  Coubt  Bequibed — 1.  Entry  by 
Clerk  without  Application — a.  In  General. — As  a  judgment  im- 
plies a  judicial  determination  of  the  rights  of  the  parties  to  the 
action,  the  clerk  is  not  authorized  to  enter  a  judgment  by  default 
without  prior  application  and  determination  by  the  court,  except 
in  such  cases  only  as  are  expressly  provided  for  by  the  statute.* 

b.  In  Contract  Actions  under  Code  Procedure. — Under 

code  procedure  the  class  of  actions  in  which  the  clerk  may  enter 
such  a  judgment  is  usually  confined  to  contracts  express  or  im- 
plied *  where  the  relief  demanded  is  the  payment  of  a  sum  of 

reason  that  it  was  rendered  one   hour  ling  a  judgment  to  which  he  has  no 

too  soon,  and  before  the  justice  of  the  other  defense.'' 

peace  acquired  jurisdiction.     Green  v,  4.  New  York  Code  Civ.  Pro.,  §  420; 
Tower,  49  Kan.  302.  Wall  v.  Heald,  95  Cal.  364;  Stark  v. 
1.  Sanders   v.    Rains,   10  Mo.   770;  Raney,  18  Cal.  622;  Gamble  v.  Jack- 
Williams  r.  Bower,  26  Mo.  601.  sonville,   etc.,    R.   Co.,    14   Fla.  226; 
In  Hissonxl  the  same    principle  ob-  Heinrich  v.  Englund,  34  Minn  .  395 ; 
tains  in  courts  of  superior  jurisdiction,  Skillman  v.  Greenwood,  15  Minn.  102. 
and  the  judgment  by  default  is  held  Constltntlonality  of  Btatnte. — A  stat- 
void  even  in  a  collateral  proceeding,  ute  authorizing  the  entry  of  a  judg- 
Howard  v.  Clark,  43  Mo.  344.  ment  by  default  by  the  clerk  is  not 
8.  Havemeyer   v.   Brooklyn    Sugar  unconstitutional.     Crawford  v.  Beard, 
Refining  Co.,  26  Abb.  N.  Cas.  (N.  Y.  12  Oregon  447. 

Supreme  Ct.)  157.  In  MlnneBOta,  where  the  complaint 
On  Defendant's  Motion. — Such  waiver  states  a  cause  of  action  arising  on  a 
occurs  where  a  judgment  is  entered  contract  for  the  payment  of   money 
for  the  relief  demanded  in  the  com-  only,  and   demands    judgment    for    a 
plaint  on  motion  of  the  defendant  who  certain  sum,    but  the   summons   con- 
has  not  filed  an  answer.     Havemeyer  tains  the  form  of  notice  prescribed  by 
V.  Brooklyn  Sugar  Refining  Co.,  26  Gen.   Stat.    Minn.   1878,  c.  66,  §    54, 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  157,  subd.  2,  and  the  summons  and  com- 
holding  that  the  judgment  is  valid,  al-  plaint    are    served    together    on    de- 
though  the  defendant's  time  to  plead  fendant,  a    judgment    in    default    of 
has  not  expired,  and  that  where  co-  answer,  entered  by   the  clerk  without 
defendants  are  duly  notified  of  the  mo-  application    to   the    court,     is    valid, 
tion  and  fail  to  appear  and  object,  nei-  Heinrich  v.  Englund,  34  Minn.  395. 
ther  the  plaintiff  nor  themselves  can  In  OaUfomla,  under  section  585,  Code 
raise  the  point  that  the  codefendants'  Civ.  Pro.,  the  clerk  is  authorized  to 
time  to  answer  had  not  expired.  enter  judgment  by  default  only  in  "  an 
S.  Adams  v.  Agnew,  15  S.  Car.  36.  action  upon  contract  for  the  recovery 
ConttmctUm  of  Btatnte. — A  statutory  of  money  or  damages  only."    In  other 
provision  that  a  clerk  shall  enter  judg-  cases  application  for  judgment  must 
ment  **  immediately "  after  the  entry  be    made    to    the   court.      An   action 
of  the  defendant's  default  is  directory  under  the  provisions  of  section  1847  of 
only  Edwards  v,   Hellings,    103  Cal.  thePoliticalCode,  for  the  recovery  of  a 
207,  where  the  court  said:  **  His  failure  district  school  tax,  is  not  within  the 
to  do  so  may  render  him  liable  to  an  portion  of   the   section  above  quoted, 
action  by  the  judgment  creditor,  but  it  People  v,  Weil,  53  Cal.  254. 
does  not  render  void    the  judgment  Attorney's  Fees. — But  the  clerk  has 
subsequently  entered   upon  such  de-  authority  to  add  to  the  amount  of  a 
fault,  nor  can  the  defendant  against  judgment  on  a  note  the  amount  stipu- 
*hoin  the  judgment  is  entered  invoke  lated  therein  to  be  paid  as  attorney's 
«uch  failure  for  the  purpose  of  annul-  fees.  Alexander  v.  McDow,  108  Cal.  25. 
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money  only,^  and  includes  cases  where  the  plaintiff's  pleading 
sets  out  a  partial  breach  of  contract  only  *  or  where  the  com- 

1.  Lenoir  V.  Broadhead,  50  Ala.  58;  the  entire  cause  of  action,  including 

Burlington,  etc.,  R.  Co.  v.  Marchand,  that  arising   from   the    lands  admit- 

5  Iowa  468 ;  Flynn  v.  Hudson  River  R.  ted   by  the    answer   to   be  owned  in 

Co.,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  common.     After    the    issues   are  de- 

308;  Tuttle  V.  Smith,  6  Abb.  Pr.  (N.  termined  on   the  jury  side  the  case 

Y.  Supreme  Ct)  329.  should  go  to  special  term  to  determine 

Section  420,  New  York  Code  Civ.  what  is  the  proper  judgment  upon  the 

Pro.,  provides  that  '*  judgment  may  pleadings  and   facts   admitted  by  the 

be   taken  without  application  to  the  default.    Curry  v,  Colgan,  3  How.  Pr. 

court  where  the  complaint  sets  forth  N.  S.  (Brooklyn  City  Ct.)  26. 

one  or  more  causes  of  action,  each  Action  against  Cknrporatlon  under  New 

consisting  of  the  breach  of  an  express  York  Code. — ^The  provision  of  the  New 

contract  to  pay,  absolutely  or  upon  a  York  Code  Civ.  Pro.,  §  1778,  does  not 

contingency,  a  sum  or  sums  of  money,  apply  to  an  action  wherein  it  is  sought 

fixed  by  the  terms  of  the  contract  or  to  charge  a  corporation  as  indorser  of 

capable    of    being  ascertained  there-  a  promissory  note ;  it  is  to  be  confined 

from  by  computation  only ;  or  an  ex-  strictly  to  actions  upon   instruments 

press    or    implied    contract    to    pay  which  admit  on  their  face  an  existing 

money  received  or  disbursed,   or  the  debt,  payable  absolutely,  and  it  is  onlj 

value    of    property    delivered    or    of  in  such  cases  that  the  judgment  bj 

services  rendered  by,  to,  or  for  the  use  default  therein  provided  for  is  autho* 

of  the  defendant  or  a  third  person ;  and  rized.     Shorer  v.  Times  Printing,  etc., 

thereupon   demands   judgment    for  a  Co.,  119  N.  Y.  483. 

sum  of  money  only."  But  die  provision  applies  in  a  proper 

In  Nsyada,  in  an  action  arising  upon  case  to  a  municipal  corporation,  al- 
contract  for  the  recovery  of  money  though  it  be  authorized  by  its  charter 
or  damages  only,  a  default  and  final  to  sue  and  be  sued,  to  complain  and 
judgment  may  be  entered  by  the  clerk,  defend,  as  such  authorization  con- 
In  all  other  cases  the  plaintifiF  must  fers  on  it  no  special  privilege  not 
apply  to  the  court  for  the  relief  prayed  common  to  corporations  in  general. 
for  in  his  complaint,  and  when  he  does  Moran  v.  Long  Island  City,  loi  N. 
so  the  court  may  require  additional  Y.  439. 

proof ;  and  it  is  not  error  for  the  court  In   AlahSiTna,  on  the   rendition  of  a 

to  refuse   to   enter  judgment  on  the  judgment  by  default  in  an  action  on  a 

pleadings  alone,  and  the  proof  must  promissory  note,  it  is  the  duty  of  the 

be  made  when  demanded.     Haley  v.  clerk  to  compute  the  interest   (Ala. 

Eureka  County  Bank,  21  Nev.  127.  Rev.   Code,  §  2770),  allowing  proper 

In  Wisconsin,  where  the    complaint  credits  for  partial  payments,  and  to 

is  verified  in  an  action  on  a  contract  enter  judgment  for  the  amount  ascer- 

for  recovery  of  money  only,  notice  of  tained  to  be  due.     Where  judgment  is 

an  application  for  judgment  by  default  entered  for  a  greater  amount  than  is 

is   not  required,   and   the  clerk  may  due,  it  will  be  corrected  on  appeal  and 

enter  judgment   by    default    for    the  judgment  as  corrected  affirmed.     Le- 

plaintifT  upon  filing  of  proof  of  person-  noir  v.  Broadhead,  50  Ala.  58. 

al  service  of  the  summons  and  that  no  In  Iowa,  in  the  case  of  judgment  bv 

answer  has  been  received  within  the  default,  where  the  action  is  for  a  money 

time  prescribed  by  law.     Lindauer  v,  demand  and  the    amount  for  which 

Clifford,  44  Wis.  597.  judgment    should   be    rendered   is  a 

Aotlon  of  Partition  In  New  York. — In  an  mere  matter  of  computation,  the  clerk 

action  of  partition  under  section  1537,  of  the  District  Court  may  make  the 

Code  Civ.  Pro.,  where  issues  of  fact  assessment  for  damages.    Burlington, 

presented  by  the  pleadings  as  to  part  of  etc.,   R.   Co.    v.    Marchand,  5  Iowa 

the  lands  sought  to  be  partitioned  are  468. 

tried  by  the  jury,  on  demand  of  the  Assossment  of  DamairM  by  Clerk  un- 

plaintiff,  under  section  1544,  ^"^  ^^^  ^^^  direction  of  the  court  without  a 

dismissed  by  the  defendant  on  plain-  writ  of  inquiry,  see  infra,  XVII.  4.  c. 

tiff's  default,  it  is  erroneous  for  the  de-  Writ  of  Inquiry, 

fendant  to  enter  a  judgment  dismissing  a.  New  York  Code  Civ.  Pro.,  f  420. 
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plaint  shows  that  the  amount  of  the  plaintiff's  demand  has  been 
reduced  by  payment,  counterclaim,  or  other  credit.^ 

PmoMl  flarviM. — In  New  York  the  Code  of  Civil  Procedure  re- 
quires that  the  defendant  must  have  been  personally  served  with 
the  summons  in  the  action,  even  in  an  action  of  contract,  to 
authorize  such  a  judgment  * 

c.  In  Actions  of  Tort. — In  actions  ex  delicto  it  is  generally 
improper  for  the  clerk  to  enter  a  judgment  by  default  without  a 
prior  application  to  the  court  to  determine  the  assessment  of 
damages.' 

Appttflttim  of  thA  Bak. — And  the  application  of  the  rule  depends 
on  the  inherent  nature  of  the  action,  not  the  form  in  which  the 
action  is  brought.* 

d.  In  Contract  Actions  where  Arrest  is  Had. — Where  an 

order  of  arrest  may  be  had  in  an  action  arising  on  contract,  ex- 
press or  implied,  on  the  ground  that  the  defendant  has  fraudu- 
lently disposed  or  is  about  so  to  dispose  of  his  property,^  the 
right  to  arrest  is  of  the  gist  of  the  action  and  colors  the  action 
with  the  characteristic  of  tort.® 

1.  New  York  Code  Civ.  Pro.,  f  420.  Action  against  Tnutee. — An  action 
S.  New  York  Code  Civ.  Pro.,  §  12 16.  against  a  trustee  for  failure  to  file  a  re- 
New  Toik  Bubitltnted  Bervloe. — That  port  is  an  action  ex  delicto^  and  it  was 
lection  which  provides  that  where  scrv-  held  error  in  such  a  case  for  the  plain- 
ice  is  made  upon  a  defendant  **  other-  tiff  to  enter  a  judgment  bj  default 
wise  than  personally,**  and  he  is  in  after  a  denial  of  a  motion  to  compel 
default,  **  the  plaintiff  may  appljr  to  him  to  receive  defendant's  unverified 
the  court  for  the  judgment  demanded  answer  upon  application  to  the  clerk 
in  the  complaint  "applies  to  substituted  alone.  Gadsden  v.  Woodward,  38 
lervice  as  well  as  where  service  is  made  Hun  (N.  Y. )  548. 
bj  publication,  and  application  must  be  6.  New  York  Code  Civ.  Pro.,  §  549, 
first  made  to  the  court  before  judgment  subd.  4  ^ns  amended  1886). 
by  default  can  be  entered.  Smith  v.  6.  Roeber  v.  Dawson,  22  Abb.  N. 
Fogartv,  6  Civ.  Pro.  Rep.  (N.  Y.  City  Cas.  (N.  Y.  City  Ct.)  79. 
Ct)  3^  holding  also  that  the  same  Action  for  Converted  MOneyi.  —  In 
Idnd  of  proofs  are  necessary  in  cases  of  New  Tork  an  action  for  moneys  con- 
subitituted  service  as  where  the  service  verted  by  one  acting  in  a  fiduciary 
it  bj  publication.  capacity  was  formerly  regarded  as  an 
I.  Stone  V.  Foley  (City  Ct.),  15  N.  action  on  contract  and  the  right  of 
Y.  St.  Rep.  398 ;  Horton  v.  La  Due,  59  arrest  extrinsic.  The  allegation  of 
How.  Pr.  (N.  Y.  Marine  Ct.)  ^54.  conversion  was  treated  as  surplusage 
i-  FonmdatedlnContraot. — Although  and  not  issuable,  and  no  execution 
the  plaintiff  formulate  his  action  as  against  the  person  could  issue  unless 
in  contract,  if  his  pleadings  contain  an  order  of  arrest  had  been  obtained 
allegations  which,  at  common  law,  prior  to  judgment.  Roeber  v.  Daw- 
would  constitute  a  tort,  he  must  make  son,  22  Abb.  N.  Cas.  (N.  Y.  City  Ct.) 
application  to  the  court  for  judgment  79,  citing-  Segelken  v.  MeyeTt  94  N. 
iorwant  of  an  answer  as  though  the  Y.  484;  Donovan  v.  Cornell,  8  Civ. 
action  were  framed  in  tort.  Flynn  v.  Pro.  Rep.  (N.  Y.  C.  PI.)  283;  Wood 
Hudson  River  R.  Co.,  6  How.  Pr.  (N.  v.  Henr^,  40  N.  Y.  124. 
Y.  Supreme  Ct.)  308;  Field  v,  Morse,  But  smce  the  amendment  made  in 
7  How.  Pr.  (N-  Y.  Supreme  Ct.)  12,  1886  to  section  549  of  the  Code  Civ. 
where,  upon  examination,  the  com-  Pro.,  the  right  to  arrest  is  an  essential 
plaint  filed  was  found  to  contain  spe-  part  of  the  action,  and  it  is  treated  as 
cific  allegations  of  fraud  in  purchasing  ex  delicto.  Roeber  t;.  Dawson,  22  Abb. 
property.  N.  Cas.  (N.  Y.  City  Ct.)  79. 

101  Volume  VI. 


AppUcatlon  to  Court  Bequlrod.     DEFA  UL  TS.  Sntry  by  Clork. 

Appliofttion  to  Court  Baqnired. — Furthermore,  the  allegations  of  fraud 
must  be  substantiated  by  proof,  and  the  application  for  the  rendi- 
tion of  judgment  must  be  made  to  the  court,  not  the  clerk.* 

e.  Clerk  Acts  Ministerially. — The  authority  of  the  clerk 

to  enter  a  judgment  by  default  without  an  order  of  the  court  is 
derived  wholly  from  statute  *  He  exercises,  under  the  statute, 
a  purely  ministerial,  not  a  judicial,  function,'  and  consequently  all 
the  facts  authorizing  the  entry  of  the  judgment  by  default  must 
affirmatively  appear  to  sustain  the  entry.* 

/.  Deemed  to  be   Rendered  by    Court. — But   although 

1.  Fayerweather  v.  Tucker,  25  Abb.  judgment,  and   the   clerk  is  only  an 

N.  Cas.  (N.  Y.  Supreme  Ct.)  395.  agent  by  whom  it  is  written  out  and 

In  New  Tork  such  a  case  does  not  placed  among  the  records  of  the  court, 
fall  under  sections  420,1212,  but  un-  He  must,  therefore,  conform  strictly  to 
der  section  549,  of  the  Code  Civ.  Pro.,  the  provisions  of  the  statute,  or  his 
and  the  cleric  has  accordingly  no  power  proceeding*  will  be  without  any  bind- 
to  enter  a  default  judgment  therein,  ing  force." 

Fayerweather  v.  Tucker,  25  Abb.  N.  No  Discretion. — Nor  can  he  exercise 

Cas.  (N.  Y.  Supreme  Ct.)  395.  any  discretion.     Porter  v.  Bichard,  i 

a.  Providence  Tool   Co.  v.  Prader,  Arizona  93. 

32  Cal.  634.  Determination    of    Amount. — Conse- 

3.  Arizona. — Porter  v.    Bichard,   x  quently,  when  the  statute  so  requires 

Arizona  93.  the  record  on  appeal  must  disclose  that 

California. — Willson  v.  Cleaveland,  the  clerk  acted  upon  proofs  produced 
30  Cal".  192 ;  Stearns  v.  Aguirre,  7  Cal.  and  filed,  in  estimating  the  amount  of 
443;  Kelly  T^.  Van  Austin,  17  Cal.  564;  plaintiffs  recovery,  Blount  i*.  Galla- 
Glidden  V.  Packard,  28  Cal.  649;  her,  22  Fla.  92;  Snell  v.  Ir>ine,  17 
Gray  r.  Palmer,  28  Cal.  416;  Leesev.  Fla.  234;  Coons  v.  Harllee,  17  Fla. 
Clark,  28 Cal. 33;  Wallaces.  Eldredge,  484;  and  upon  proper  entry  of 
27  Cal.  495.  default,     Blount     v.     Gallaher,     22 

Florida.  —  Blount    v.  Gallaher,   22  Fla.  92. 

Fla.  92;  Snell  r.  Irvine,  17  Fla.  234;  The  fact  of  the  production  and  filing 

Coons  T'.  Harllee,  17  Fla.  484.  of  the   note    and    assessment    of  the 

Oregon —*GrBiy don    v.    Thomas,    3  amount  due  should  appear  in  the  rec- 

Oregon  250.  ord  to  authorize   the  entry  of    final 

6''/a//.~Nounnan     v.    Toponce,    i  judgment.     Coons  v,  Harllee,  17  Fla. 

Utah  168.  484. 

Agent  of  the  Law. — **The  clerk,  being  Cannot  Dlnrefard  Pleading. — Accord- 
the  arm  of  the  court  and  an  officer  in  ingly,  the  clerk  has  no  power  to  disre- 
whom  the  law  reposes  certain  defined  gard  a  pleading  or  motion  of  the  de- 
powers,  in  entering  a  default  and  a  fendant  on  file  and  enter  a  judgment 
judgment  thereon  acts  simply  as  an  by  default  for  the  plaintiff,  although 
agent  of  the  law  in  placing  upon  the  the  pleading  or  motion  he  frima  farie 
records  of  the  court  a  judgment  already  insufficient;  the  validity  of  the  plead- 
declared  to  be  such  by  statute  *  ♦  ♦  ing  must  be  decided  by  the  court. 
{vide  Civil  Code,  ^  246).  The  clerk,  Porter  v.  Bichard,  i  Arizona  93. 
as  such,  has  power  to  enter  a  judgment  4.  Providence  Tool  Co.  v.  Prader, 
upon  a  default  without  judicial  direc-  32  Cal.  634;  Kelly  v.  Van  Austin,  17 
tion   or  inter\'ention,  and  *  *  *  in  so  Cal.  564. 

doing  he  exercises  ministerial,  and  InYaoatlon. — A  statute  which  author- 
not  judicial,  functions."  Graydon  v.  izes  the  clerk  to  enter  a  judgment  by 
Thomas,  3  Oregon  252.  default  in  vacation  on  failure  of  the 

So  Chief  Justice  Field  said  in  Kelly  defendant  to  plead  is  in  the  nature  of 

V.   Van   Austin,    17  Cal.   565 :    "  The  a  summary  proceeding,  derogatory  of 

clerk,   in    entering    judgments    upon  the  common  law,  and  the  statute  must 

default,  acts    in    a    mere   ministerial  be  strictly  pursued  to  authorize  the 

capacity.     He    exercises    no    judicial  judgment.       Files     v.    Robinson,    30 

functions.    The  statute  authorizes  the  Ark.  487. 
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entered  by  the  clerk  in  conformity  with  the  statute  the  judgment 
is  deemed  in  law  to  have  been  rendered  by  the  court.* 

g.  Filing  Proof  of  Service,  etc. — To  authorize  the  entry 
of  such  a  default  judgment  by  the  clerk  the  plaintiff  is  usually 
required,  where  the  defendant  makes  default  in  appearing  to  the 
action,  to  file  proof  of  the  service  of  summons  and  of  a  copy  of 
the  declaration  or  complaint,  or,  where  an  authorized  substitute, 
of  the  notice  of  the  sum  for  which  judgment  will  be  taken  ; 
together  with  proof  by  affidavit  that  the  defendant  has  not  ap- 
peared; whereupon  the  clerk  must  enter  a  final  judgment  by 
default  in  his  favor.* 

A.  Joint  Codefendants. — ^The  clerk  cannot,  in  general,  enter 

1.  California, — Hallock  v,  Jaudin,  constitutional.  Gamble  v,  Jackson- 
34  Cal.  167.  ville,  etc.,  R.  Co.,  14  Fla.  226. 

Minnesota. — Dillon    v.    Porter,    36  Not  Required  on  Application  to  Oonrt. 

Minn.  341 ;  Kipp  v.  FuIIerton,  4  Minn.  — In  Wisconsin^  where  application  is 

473;    Reynolds    v.    La   Crosse,    etc.,  made  to  the  court  and  not  to  the  clerk, 

Packet  Co.,  10  Minn.  178;  Skillman  i;.  a  filing  is  not  required,  because  the 

Greenwood,  15  Minn.  102.  sufficiency  of  such  proofs  is  determined 

Wisconsin. — Egan  v.   Sengpiel,    46  by  the  court  in  passing  on  the  applica- 

Wis.  703 ;    Frankfurth   v.   Anderson,  tion.     Reed  v.  Catlin,  49  Wis.  686. 

61  Wis.  107.  Wisconsin. — Section  2891,  Rev.  Stat., 

United  States, — White  v.  Crow,  1 10  which     authorizes     the     plaintiff     in 

U.  8.  183.  certain  cases  to  apply  for  judgment  on 

DJeqnaltfloatlon  of  Judge. — The  mere  proof  that  no  answer  or  demurrer  has 

fact  that  the  judge  of  the  court  is  dis-  been  received,  does  not  require  such 

qualified  to  act  or  render  judgment  in  proof  to  be  made  by  affidavit,  and  a 

the  cause  does  not  disqualify  the  clerk  paper  in  the  form  of  an  affidavit  with 

to  enter  the  judgment  by  default  there-  an  erroneous  venue  in  the  caption  may 

in.    People  v,  DeCarrillo,  35  Cal.  39.  nevertheless  be  sufficient  proof  as  an 

2.  New  York  Code  Civ.  Pro.,  §  1212,  oath.  Subd.  2  of  said  section  2891  does 
subd.  I.  not  require  the  proof  of  "no  answer" 

Falling  to  Flead. — Or  where  the  de-  to  be  filed  with  the  clerk  where  the 

fendant  appears  but  fails  to  plead,  the  application  for  judgment  is  made  to  the 

judgment    is  authorized  on  proof  of  court  and  not  to  the  clerk ;  and  where 

service  of  summons  and  appearance,  the  judgment  in  such  a  case   recites 

or   appearance    only,    together    with  that  no  answer,  demurrer,  or  notice  of 

proof  by  affidavit    of    the   default  in  appearance  had  been  served,  the  pre- 

pleading.    New  York  Code  Civ.  Pro.,  sumption,  in  the  absence  of  any  affida- 

\  1212,  subd-.  2.  vit  in  the  record,  would  probably  be 

Condition  Precedent. — Such  filing  is  that  the  default  was  found  on  sufficient 

a  condition  precedent  to  the  authority  proof.      Reed    v,     Catlin,     49     Wis. 

of  the  clerk  to  enter  judgment  by  de-  686. 

fault.    Reed  v,  Catlin,  49  Wis.  686.  In   Hew   York    the   better    rule    es- 

Accordingly,  where    due    proof    of  tablished  by  statute  (N.  Y.  Code  Civ. 

service  is  not  made  on  behalf  of  the  Pro.,  §  1214))  requires  that  where  the 

party  taking  the  default,  the  clerk  has  plaintiff  must  apply  to  the  court  for 

no   authority    to    enter    the    default,  judgment    he    must   file    upon    such 

Reinhart  v,  Lugo,  86  Cal.  395.  application,  *'  if  the  default  was  in  ap- 

Wltlumt  Proof  of  Default — Constitation-  pearing,  proof  of  service  of  the  sum- 

aU$f  of  Statute. — A  statute  providing  mons ;  or,  if  the  default  was  in  pleading, 

that  the  clerk  may  enter  a  judgment  proof  of  appearance,  and  also,  if  a  copy 

by  default  in  an  action  without  proof  of  the  complaint  was  demanded,  proof 

of  default,    but    merely    upon    proof  of  service  thereof  upon  the  defendant's 

being  filed  by  the  plaintiff  that  sum-  attorney;  and  in  either  case,  proof  by 

mons  has  been  personally  served  and  affidavit  of  the  default  which  entitles 

that  no  answer  has  been  received,  is  him  to  judgment." 
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a  judgment  by  default  against  one  of  several  joint  defendants.^ 
2.  Where  Application  must  be  Hade  to  the  Court — a.  In  General. 
— Generally,  where  the  proof  of  any  fact  is  required  involving 
judicial  determination  to  enable  the  court  to  assess  the  damages 
or  take  an  account,  or  generally  to  render  the  judgment  by  de- 
fault or  carry  it'  into  effect,  an  application  must  first  be  had  to 
the  trial  court,  and  such  facts  judicially  ascertained  before  the 
judgment  by  default  can  be  entered  by  the  clerk.* 

6.  Proof  of  Cause  of  Action  Required. — ^The  rule  just 

stated  applies  especially  to  cases  wherein  the  plaintiff  is  required 
to  prove  his  cause  of  action  notwithstanding  the  default  of  the 
defendant.^ 

1.  Curry  v.  Roundtree,  51  Cal.  184;  rection;  in  which  case  final  judgment 

Stearns  v.  Aguirre,   7  Cal.  443 ;  Long  maj  be  entered  by  the  clerk,  in  accord- 

V,  Serrano,  55  Cal.  20.  ance  with  the  report  of  the  referee,  or 

Entry  of  Joint  Judgment  by  De&nlt.  for  the  damages  ascertained  by  the 

— In  California^  in  an  action  against  inquisition,  without  any  further  appli- 

several   defendants  on  their  joint  con-  cation." 

tracts  for  the    recovery    of  damages  Unliquidated  Dama^ee.  —  Vi^here  the 

only,  the  clerk  has  power,  under  sections  damages  are   unliquidated   the   clerk 

414  and  5S5  of  the  Code  Civ.  Pro.,  to  cannot    in    general    enter    judgment 

enter  the  separate  defaults  of  those  de-  without  application  to  the  court.  Wolf 

fendants  who  have  been  served  with  v.  Hamberg,  8  S.  Car.  82 ;  Garrison  v, 

summons  and  have  not  answered,  and  Carr,  3  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 

to  enter  a   joint  judgment  by  default  266;  Salters  v.  Ralph,  15  Abb.  Pr.  (N. 

against  all  of  those  served,  although  Y.   Supreme    Ct.)    273;     Johnson  v, 

other  of  the  defendants  have  not  been  Paul,  14  How.   Pr.  (N.    Y.  Supreme 

served;  but  he  has  no  power  to  enter  a  Ct.)  454. 

judgment    by  default  against  a    part  8.  New  York  Code  Frovlflion. — Section 

onl^'  of  the  defendants  who  have  been  1216,  N.  Y.  Code  Civ.  Pro.,  provides 

served  and  have  not  answered.    Whar-  that  '*  where  the  summons  was  served 

ton  V,  Harlan,  68  Cal.  422.  upon  the  defendant  without  the  state, 

a.  New  York  Code  Provlaion. — Section  or  otherwise  than  personally,   if  the 

1215  of   New   York  Code  Civ.   Pro.  defendant  does  not  demand  a  copy  of 

provides  that  after  the  plaintiff  has  the  complaint,  or  plead,  as  the  case 

filed  the  required  proof  of  service,  de-  requires,  within  twenty  days  after  the 

fault,  etc.,  **  the  court  must  thereupon  service  is  complete,  the  plaintiff  may 

render   the   judgment    to    which   the  apply  to  the  court  for  the  judgment 

plaintiff  is  entitled.    It  may,  without  a  demanded    in    the  complaint.     Upon 

jury,  or  with  a  jury,  if  one  is  present  such  an  application  he  must  file  proof 

in  court,  make  a  computation  or  assess-  that  the  service  is  complete  and  proof 

ment  or  take  an  account  or  proof  of  a  by  affidavit  of  the  defendant's  default, 

fact,  for  the  purpose  of  enabling  it  to  The  court  must  require  proof  of  the 

render  the  judgment  or  to   carry   it  cause  of  action  set  forth  in  the  com- 

into  effect ;  or  it  may,  in  its  discretion,  plaint  to  be  made  either  before  the 

direct  a  reference  or  a  writ  of  inquiry  court  or  before  a   referee  appointed 

for  either  purpose ;  except  that  where  for  that  purpose.    If  the  defendant  is 

the  action  is  brought  to  recover  dam-  a  nonresident  or  a  foreign  corporation 

ages  for  a  personal  injury,  or  an  injury  the  court  must  require  the  plaintiff,  or 

to  property,  the  damages  must  be  as-  his  agent  or  attorney,  to  be  examined 

certained  by  means   of  a  writ  of  in-  on   oath  respecting    any    payments." 

quiry.    Where  a  reference  or  a  writ  of  See  Doolittle  v.  Ward,  5  Johns.  (N.Y.) 

inquiry  is    directed    the    court    may  359. 

direct  that  the  report  or  inquisition  Old  Code  of  New  York. — Where  the 

be  returned  to  the  court  for  its  further  plaintiff's  complaint  is  verified,  proof 

action ;  or  it  may,   in  its  discretion,  of  his  claim  need  not  be  made  to  war- 

except    where    special    provision    is  rant  a  default  judgment   thereon  in 

otherwise  made  by  law,  omit  that  di-  an  amount  not  exceeding  that  stated 
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Applioation  to  Court  Beqnired.    DEFA  UL  TS.  Application  must  be  Kade. 

c.  Undertaking. — In  New  York,  upon  application  for  judg- 
ment by  default  in  case  of  service  not  personal,  the  court,  before 
rendering  judgment,  may,  in  its  discretion,  require  the  plaintiff  to 
file  an  undertaking  to  abide  the  order  of  the  court  touching  the 
restitution  of  any  estate  or  effects  which  may  be  directed  by  the 
judgment  to  be  transferred  or  delivered,  or  the  restitution  of  any 
money  that  may  be  collected  under  or  by  virtue  of  the  judgment, 
in  case  the  defendant  or  his  representative  applies  and  is  admitted 
to  defend  the  action,  and  succeeds  in  his  defense.* 

d.  In  Attachment  Cases. — In  New  York,  where  the  defend- 
ant is  a  nonresident  or  a  foreign  corporation  and  fails  to  appear, 
the  plaintiff  must  file  in  addition  an  affidavit  showing  that  a  war- 
rant of  attachment  has  been  granted  in  the  action  and  levied 
upon  the  property  of  defendant  and  a  further  affidavit  describing 
the  pro^^rty  so  attached,  with  a  statement  of  the  inventoried 
value.* 

e.  Time  of  Application. — ^The  application  must  be  made 
within  the  statutory  period,*  although  where  properly  com- 
menced it  is  not  essential  that  the  relief  should  be  granted  before 
the  expiration  of  such  period.^ 

/.  Where  Application  to  be  Made. — In  New   York  the 

application  should  be  made  at  special  term,^  and,  except  by  stat- 
ute,* cannot  be  made  at  chambers  unless  the  special  term  is  held 
there.' 

g.  Notice  of  Application. — Due  notice  of  the  time  and 
place  both  of  an  assessment  of  damages  and  of  an  application 
to  the  court  for  judgment  must  be  given  to  the  defendant  in 
default.* 

therein.     Hurd    v,    Leavenworth,    i  8.  Ryan  v.  McCan'nell,  i  Sandf.  (N. 

Code  Rep.  (N.  Y.  C.  PI.)  278.  Y.)  709. 

PabUcatLon      of     SvmmonB. — Where  6.  Aymar  v,  Chace,   12   Barb.   (N. 

Bcrvice  is  had  by  publication,  proof  of  Y.)  301. 

the  allegations  of  the  plaintiff  is  gen-  7.  Porter  v.  Lent,  4  Duer  (N.  Y.) 

erally    required.     N.   Y.    Code    Civ.  671 ;   A/mar  v.  Chace,   12  Barb.  (N. 

Pro.,  f  1216;  Doty  v.  Moore,  16  Tex.  Y.)  301. 

591.  8.  New  York  Code  Civ.  Pro.,  §  1219; 

FaUiire  to  TaJEe  Proof . — Where  a  stat-  Cook  v,  Pomeroy,  10  How.  Pr.   (N. 

ute  governing   a  case    requires    that  Y.  Supreme  Ct.)  103;  Fitch  v.  Bige- 

evidence  should  be  taken  and  special  low,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 

findings   made  after  default  is  taken  238;    White    v,  Featherstonhaugh,   7 

to  authorize  a  judgment  by  default  How.  Pr.  (N.  Y.  Supreme  Ct.)  357; 

thereon,  failure  to  comply  with  such  Abbott  v.  Smith,  8  How.  Pr.  (N.  Y. 

statutory  requirements  is   error,   but  Supreme  Ct.)  463 ;  Saltus  v.  Kipp,  12 

does  not  render  the  judgment  void.  How.  Pr.   (N.  Y.  Supreme  Ct)  342; 

Garner  v.  State,  28  Kan.  790.  Flynn  v,    Hudson    River  R.    Co.,   6 

1.  New  York  Code  Civ.  Pro.,  §1216.  How.  Pr.  (N.   Y.    Supreme  Ct.)  308; 

a.  New  York  Code  Civ.  Pro.,  \  1217.  King  v.  Stafford,  5  How.  Pr.  (N.  Y.) 

8.  Bush  V,  Bush,  46  Ind.  79;    Wool-  30;  Tuttle  v.  Smith,  6  Abb.  Pr.   (N. 

ley  t;.  Woolley,  12  Ind.  663;    Sturgis  Y.  Supreme  Ct.)  336;  Southworth  v. 

V.  Fay,  16  Ind.  429;  Quick  v.  Good-  Curtis,  6   How.  Pr.  (N.  Y.   Supreme 

win,  19  Ind.  438;  Ewing  v.  Ewing,  24  Ct.)  271. 

Ind.  468.  Want  of  Notloe. — Where  notice  of  an 

i.  Bush  V,  Bushy  46  Ind.  79.  application  for  judgment  by  default  is 
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A.  Terms  of  Judgment.— Where  an  application  to  the  court 
is  required  the  decision  of  the  court  must  fix  the  terms  of  the 
interlocutoiy  or  final  judgment  by  default  with  definiteness.*  A 
mere  direction  that  judgment  be  entered  is  insufficient.* 

3.  For  What  Belief— Entry  by  dork. — As  the  default  of  the  defend- 
ant admits  all  the  material  allegations  of  the  complaint,  the  plain- 
tiff, in  a  case  where  no  application  is  required  to  the  court,  may 
have  of  right  the  judgment  by  default  entered  for  the  full  relief 
demanded  in  his  pleadings.' 

On  Application  to  Court. — But  where  an  application  is  required  to  be 
made  to  the  court,  the  plaintiff  can  take  judgment  for  such  relief 
only  as  the  facts  properly  alleged,  and,  where  proof  is  required, 
substantiated  by  proof,  show  the  plaintiff  to  be  entitled  to.* 

4.  Effect  of  Irregularity — a.  In  General. — A  judgment  which 
can  be  entered  by  the  clerk  only  upon  prior  application  to  the 
court,  though  irregular  where  entered  without  such  application,' 

required,  the  want  thereof   does  not  8.  Bullard  v.  Sherwood,  85  N.  Y. 

render  the  judgment  void,  but  irrepu-  256. 

lar  merely.     Egan  v.  Sengpiel,46  Wis.  4.  Argall  v.  Pitts,  78  N.  Y.  239; 

703;  Morrison  v.  Austin,  14  Wis.  601 ;  Bullard  v.  Sherwood,  85  N.  Y.  256; 

Lindauer  v.   Clifford,  44   Wis.    597;  Wright  r.  Hooker,  10  N.  Y.  59;  Frick 

Gorman  i'.  Ball,  18  Wis.  24;  -^tna  L.  v.  White,  57  N.  Y.  107;  Horton  v.  La 

Ins.  Co.  V.  McCormick,  20  Wis.  265;  Due,  59  How.  Pr.  (N.  Y.  Marine  Ct.) 

Bonnell  t;.  Gray,  36  Wis.  574 ;  Salter  v.  454;  U.S.  L.  Ins.  Co.  v.  Jordan,  46 

Hilgen,  40  Wis.  363.  Hun  (N.  Y.)  204. 

1.  U.  S.  L.  Ins.  Co.  V.  Jordan,  46  "The  very  requirement  of  an  appli- 

Hun  (N.  Y.)  202.  cation  to  the  court  implies  a  judicial 

a.  U.  S.  L.  Ins.  Co.  V,  Jordan,  46  determination  of  the  proper  judgment 

Hun  (N.  Y.)  202,  where,  in  comment-  to  be  rendered    which   is  not  at  all 

ing  on  the  case  of  Smith  v.  Rathbun,  controlled  by  the  legal  conclusions  of 

88  N.  Y.  660,  it  was  said :  "In  that  case  the  pleader.    But  the  result  is  different 

it  is  said  that  section  102 1  of  the  Code  where    no    application   is    necessary, 

of  Civil  Procedure  provides  that  the  There    the   sum  demanded  must  be 

decision  of  the  cour^upon  the  trial  of  aw^arded,  and  no  discretion  is  lodged 

a  demurrer  must  direct  the  final  or  in-  anywhere.     It  is  the  inevitable  conse- 

terlocutory  judgment  to  be  entered  quence  of  a  default,  and  the  party  in 

thereupon,  and   that  where  it  directs  default    must  be  taken   to  have  ad- 

an  interlocutory  judgment  with  leave  mitted    both   the  right    of    recovery 

to   the  party   in   fault  to  plead  anew  and  its  amount.     It  is  for  this  reason 

or  amend  it  may  also  direct  the  final  that   he    cannot   appeal.     To  permit 

judgment  to  be  entered  if  the  party  in  that  would  enable  him  to  retract  his 

fault  fails  to  comply  with  any  of  the  consent  and  contradict  his  admission.'' 

terms  imposed,  and  that  section  1222  Bullard  v,  Sherwood,  85  N.  Y.  255; 

provides  that  final  judgment  upon  an  Winterson  v.  Hitchins,  9  Misc.  Rep. 

issue  of  law,  where  no  issue  of  fact  re-  (N.  Y.  C.  PI.)  322. 

mains  to  be  tried  and  final  judgment  5.  Bissell  v.  New  York  Cent.,  etc., 

has  not  been  directed,  as  provided  for  R.  Co.,  67  Barb.  (N.  Y.)  389. 

in  section  1021,  may  be  entered  upon  Court  Instead  of  Clerk. — The    mere 

application  to  the  court  or  by  the  clerk  fact  that  the  statute  prescribes  that  the 

in  an  action  specified  in  .section  420.  clerk  shall  compute  the  interest  on  a 

It  is  thus  seen  that  the  decision  of  the  judgment  nil  dicit  or  by  default  does 

court  must  direct  not  that  an  interloc-  not  invalidate  a  judgment  the  interest 

utory  judgment  be  entered,  but  the  on  which  is  computed  by  the  court; 

interlocutory  judgment  to  be  entered,  such  a  statute  is  for  the  relief,  not  the 

that  it  must  fix  its  terms  with  definite-  superseding,  of  the  court.     Radcliff  v, 

ness."  Erwin,  Minor  (Ala.)  88. 
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is  not  generally  held  void,  but  voidable  merely.^  But  the  rule  is 
not  universal.* 

d.  On  Appeal — ^lUhiio  to  Avpiy  to  tho  court. — Where  jurisdiction 
to  render  a  judgment  by  default  affirmatively  appears  on  the 
record,  its  entry  by  the  clerk  will  be  presumed  to  have  been 
legally  authorized,*  unless  the  contrary  appears  from  the  record.* 

SiqvdieUl  Xrror. — But  where  on  appeal  the  error  clearly  appears 
to  be  prejudicial,  the  judgment  will  be  reversed.* 

1.  Roeber  v.  Dawson,  22  Abb.  N.  4.  Hersey  v.  Walsh,  38  Minn.  521. 

Cas.  (N.  Y.  Citj  Ct)  79.  On  ftumfflclimt  Complaint. — A  judg- 

Id  mimeaota,  where,  on  appeal  from  ment    as  by  default  entered    b/  the 

the  judgment  of  a  justice  of  the  peace  clerk  upon  a  complaint  which  is  im- 

to  a  district  court,  the   application  of  perfectly  verified  and  fails  to  state  a 

the  defendant  for  leave  to  answer  hav-  cause  of  action   is  irregular  but  not 

ing  been  denied,  the  plaintiff  in  vaca-  void.   Frankfurth  v.  Anderson,  61  Wis. 

tion,  without  appljtng  to  the    court,  107. 

caused  judgment  to  be  entered  against  Wttboat  Order. — And  even  where  the 

the  defendant  by  the   clerk  as  upon  defendant  shows  by  evidence  outside 

failure  to  answer,   it  was   held   that,  the  record  that  the  judgment  was  ren- 

no  further  relief  of  any  kind  appear-  dered  without  an  order  of  the  court  it 

ing  to  have  been  applied  for  or  desired  is  merely  irregular.    Hersej  v,  Walsh, 

bj  the  defendant,  the  plaintiff  was  en-  38  Minn.  521. 

titled  to  judgment  as  of  course,  upon  *  Irregnlar  ABMMment. — Or  where  the 
application  to  the  court,  under  Gen.  damages,  as  assessed  by  the  clerk  and 
Stat.  1878,  c.  65, 4  124;  and  further  that  entered  in  the  judgment,  were  in  fact 
the  failure  to  make  such  application,  for  the  proper  sum  under  the  plead- 
as  it  did  not  prejudice  the  defendant,  ing,  the  court  is  justified  in  refusing 
furnished  no  ground  for  reversal.  Lib-  to  set  it  aside  for  irregularity.  Hersej 
bjv.  Mikelborg,  28  Minn.  38,  o^rm^tf  v,  Walsh,  38  Minn.  521;  Dillon  v. 
In  Libbv  v.  Husby,  28  Minn.  40.  Porter,  36  Minn.  341 ;  Libbj  v.  Mikel- 

3.  Willsonv.  Cleaveland,3oCal.  198;  borg,  28  Minn.  38;  Heinrich  v,  Eng- 
Stearns  v,  Ag^irre,  7  Cal.  443 ;  Kellj  lund,  34  Minn.  395 ;  Reynolds  v.  La 
V.  Van  Austin,  17  Cal.  564;  Gidden  Crosse,  etc.,  Packet  Co.,  10 Minn.  178; 
V.  Packard,  28  Cal.  651;  Bond  v.  Kipp  v.  Fullerton,  4  Minn.  473 ;  Skiil- 
Pacheco,  30  Cal.  534.  man    v.   Greenwood,    15  Minn.    102 ; 

lontlL  Carolina. — In  South  Carolina  Kgan  v.  Sengpiel,  46  Wis.  703 ;  Frank- 
a  judgment  taken  bj  default  before  furth  v.  Anderson,  61  Wis.  107 ;  White 
the  clerk  of  the  court,  since  the  Act  of  v.  Crpw,  no  U.  S.  183. 
November  25,  1873,  amendine  the  5.  Rejnolds  v.  La  Crosse,  etc., 
code,  is  absolutely  void ;  nor  will  it  be  Packet  Co.,  10  Minn.  178,  where  the 
made  valid  by  the  refusal  of  ex  parte  court  said:  ''The  fourth  cause  of 
motions  afterwards  made,  first,  by  the  action  set  out  in  the  complaint  was  for 
plaintiff  to  docket  and  take  judgment  a  tort,  and  it  was  improperly  joined 
in  open  court,  and,  second,  by  junior  with  the  three  preceding  counts,  which 
judgment  creditors  to  vacate ;  or  even,  were  upon  contract.  No  objection  was 
it  seems,  bj  a  decree  declaring  the  judg-  taken  to  the  misjoinder,  but  it  is  urged 
ment  valid  in  an  action  brought  by  that  the  clerk  had  no  authority  to  enter 
other  judgment  creditors  to  set  it  judgment  upon  this  count.  This  de- 
aside,  to  which  action  the  judgment  pends  upon  the  construction  of  section 
defendant  was  a  party  and  did  not  ap-  42,  p.  562,  Pub.  Stat.,  and  of  section 
peal.  Adamst;.  Agnew,  15  S.  Car.  36,  173,  p.  555,  id.  [in  force  1865];  and 
holding  that  even  a  decree  in  a  col-  we  think  that  these  sections  do  not 
lateral  proceeding  declaring  such  a  confer  the  authority  exercised  by  the 
judgment  valid  will  not  operate  to  clerk  in  this  case,  and  that  it  was  error 
legalize  it.  for  him  to  enter  judgment  upon  the 

I.  Hersey  v.  Walsh,  38  Minn.  521 ;  fourth  count.     It  has,  however,  been 

Kipp  XT.  Collins,  33  Minn.  394;  Galpin  held  in  several  cases,  by  this  court 

I'.  Page,  18  Wall.  (U.  S.)  36b;  Frank-  (Chief    Justice    Emmett    dissenting), 

{urth  V.  Anderson,  61  Wis.  107.  that  where  errors  have  been  committed 
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6.  Order  De&nlting  Defendant  Hot  Seqnired. — Where  application 
to  the  court  is  required  the  entry  of  an  order  for  the  default  is 
not  necessary.^ 

6.  Motion  for  De&nlt. — Statutes  sometimes  require  a  formal 
motion  for  a  judgment  by  default  on  the  failure  of  the  defendant 

to  appear  or  plead,  in  all  classes  of  actions.^ 

Time. — The  motion  should  be  made  at  the  trial  term,'  and  due 
notice  thereof  must  be  given  the  adverse  party.* 

by  the  clerk  below  in  making  up  the  further,  rather  than  to  move  to  default 
damages  for  judgmenti  application  for  the  defendants.  Hayward  v.  School 
correction  must  first  be  made  to  the  Dist.  No.  13,  2  Ciish.  (Mass.)  419. 
court  below,  and  that  where  this  has  Nonappearanoa. — Where  the  defend- 
not  been  done,  this  court  will  not  re-  ant  failed  to  appear  on  the  motion  for 
view  the  errors  complained  of.  Bab-  judgme^t  by  default  the  plaintiff,  not- 
cock  t;.  Sanborn,  3  Minn.  141;  id.  67,  withstanding  the  defendant's  omission 
147.  But  the  statute  gives  to  everj  to  plead,  was  not  entitled  to  any  relief 
party  the  right  to  remove  to  this  court  which  he  had  not  asked  by  his  state- 
any  final  judgment  of  the  District  ment  of  claim,  and  consequently  he 
Court,  to  be  'examined  and  affirmed,  was  not  entitled  to  immediate  judg- 
reversed,  or  modified,'  and,  however  ment  upon  the  defendant's  covenant 
convenient  it  might  be  in.  many  re-  for  payment  of  the  amount  to  be  due, 
spects  if  a  party  were  compelled  to  but  the  judgment  was  ordered  to  be  for 
apply  to  the  court  below  in  the  first  payment  of  the  amount  found  to  be 
instance  for  the  correction  of  any  due  upon  taking  the  account  in  cham- 
error  committed  by  the  clerk,  it  must  bers.  Faithfull  v.  Woodley,  43  Ch. 
be  admitted  that  a  judgment,  though  Div.  287. 

it  be  entered  up  by  the  clerk  without  Halno— Offer  finr  DoCanlt. — Under  Rev. 

the  knowledge  even  of  the  judge,  is  in  Stat.  Maine,  c.  82,  ^  21  (in  force  in  1880), 

contemplation  of  law  the  judgment  of  an  offer  of  default  may  be  made  in  an 

the  court,  and  in  a  case  like  this,  a  action  of  trespass  quare  clausum  f  regit 

final  judgment."  with  the  usual  effect  of  such  an  oner 

1.  Watson  V,  Brigham,  3  How.  Pr.  upon  the  taxation  of  costs.  Such  an 
(N.  Y.  Supreme  Ct.)  290.  action  is  a  personal  action  within  the 

2.  Walker  v.  Robinson,  34  L.  T.  N.  meaning  of  that  statute.  Boyd  i^. 
S.  229.  Cronan,  71  Me.  286. 

In  Bnglaad   Order  XXIII.,   rule   4,  8.  Blank  v.  Blank,  3  Price  37. 

and  Order  XXVII.,  rules  11,  12  of  the  Early  Hearing. — The  court  will  fix  an 

Rules  of  1883,  apply  to  a  case  where  a  early  day  for  hearing  where  the  motion 

defendant  to  a  counterclaim  has  made  is  for  judgment  in  default  of  pleading, 

a  default  in   pleading  to  it  and  entitle  Meakin  v,  Sykes,  24  W.  R.  293. 

the  plaintiff    in   the  counterclaim   to  As  to  Portion  of  Oodefendante. — Where 

move  for  judgment  against  the  default-  one  defendant  makes  default  and  an- 

ing  defendant.     Street  v.  Crump,  25  other  answers,  the  motion  for  judgment 

Ch.  Div.  68.  against  a  nonanswering  defendant  maj 

On  a  motion  for  judgment  in  default  be   set  down  for  the  same  time  the 

of  pleading  by  the  plaintiffs  in  a  par-  cause  is  set  down  for  hearing  as  to  the 

tition  action,  some   of   defendants  to  other.    In  re  Smith's  Estate,  24  W.  R. 

which  were  infants,  it  was  held  that  It  352. 

was  not  necessary  that  any  afiidavit  m  England. — Where  the  defendant 

should   be  made  verifying  the  state-  makes  default  in  delivering  a  defense 

ments  in  the  statement  of  claim.     Rip-  and  the  plaintiff  has  set  down  the  action 

ley  V.  Sawyer,  31  Ch.  Div.  49^.  on  motion  for  judgment   under  Order 

Violation  of  mstmetlons. — where  .the  XXIX.,  r.  10,  the  motion  for  judgment 

defendant,   to  the    plaintiff 's  knowl-  may,  by  consent  of  all  parties,  be  taken 

edge,  directs  his  attorney  to  allow  a  as  an  ordinary  motion,  and  the  order 

default  to  be  taken,  the  proper  pro-  taken   at  once.    Bowen  v,  Bowen,  24 

cedure  is  for  the  plaintiff  to  question  W.  R.  246. 

the  right  of  the  attorney  to  proceed  4.  Gillot  v.  Ker,  24  W.  R.  428. 
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Befnie — Where  a  motion  for  judgment  by  default  has  been 
made,  the  trial  court  may  not  grant  it  if  a  material  defense  has 
been  put  in,  although  irregularly.^ 

7.  Charaoter  of  (Miet  Overruling  Motion. — An  order  overruling  a 
motion  to  enter  a  judgment  by  default  is  merely  an  interlocutory 
judgment  and  leaves  the  case  upon  the  docket  for  a  final  trial  and 
adjudication.* 

XVL  PoB  What  Kihd  of  Bxubf  JtrDoiOBBT  by  Dbtault  kay  bb 

BxnxXBED — 1.  In  (General. — ^A  judgment  by  default  cannot  in  gen- 
eral be  granted  for  a  different  or  greater  relief  than  that  specific- 
ally demanded  by  the  plaintiff  in  his  pleadings,  as  the  defendant 
is  not  informed  by  the  pleadings  that  the  plaintiff  claims  any 
other.' 

Spedfle  Blad  of  Jndgmeiit. — Where  an  instrument  in  writing  sued  on 
specifies  the  kind  of  judgment  which  shall  be  entered,  the  judg- 
ment entered  by  default  must  correspond  therewith.* 

1.  Gibbings  v.  Strong,  26  Ch.  Div.  son  v.  Polhemus,  99Cai.  244,  undersec- 

66.  tion  580  of  the  Cal.  Code  Civ.  Pro.,  pro- 

1  Smithson  z\   U.  S.   Tel.  Co.,  29  viding  that  **  the  relief  granted  to  the 

Md.  162.  plaintiff,  if  there  be  no  answer,  cannot 

8.  Lowe    V.  Turner,    i   Idaho   107;  exceed  that  which  he  shall  have  de- 

Mudge  V.  Steinhart,  78  Cal.  35 ;  John-  manded  in  his  complaint,  but  in  any 

son  F.  Mantz,  69  Iowa  710 ;  Arring^on  other  case  the  court  maj  grant  him 

t'.  Mobile,  etc.,  R.  Co.,  30  Miss.  470;  any    relief    consistent  with   the  case 

Vandenburgh    v.    New    York     City  made  by  the  complaint  and  embraced 

Cent.  Underground  R.  Co.,  57  N.   Y .  within  the  issue,"  it  was  said  that  the 

Super.  Ct.  285 ;    Peck   v.  New  York,  section    adheres  very  closely   to   the 

etc.,  R.  Co.,  85  N.  Y.  246;  Andrews  rules  in  equity;  that  is  to  say,  in  cases 

f.  Monilaws,    8    Hun    (N.    Y.)    65;  of  default  the  relief  is  confined  to  the 

Simonson  v.  Blake,    12  Abb.  Pr.  (N.  relief  demanded  in  the  complaint,  as 

Y.   Supreme  Ct.)    331;    Burling    v,  was  the  rule  under  a  prayer  for  special 

Goodman,  i  Nev.  314.  relief  in  equity,  while  in  other  cases  it 

TlM  Rule  Restated. — In  Lowe  v.  Tur-  is  extended  to  granting  relief  Similar 

ner,    i    Idaho    112,    quoting'   Burling  to   that  granted   under  a   prayer  for 

f.  Goodman,    i    Nev.  314,   the   court  general  relief  in  the  chancery  courts, 

said:  **  When  judgment  is  taken  by  On  RepleTln. — A  judgment  by  default 

default  the  plaintiff   is  confined   to  a  upon  a  declaration    declaring    for  a 

recovery  of  the  particular  amount  or  breach   of  a   covenant   in  a   replevin 

thing  demanded  in  the  prayer  of  the  bond,  rendered   for  damages  instead 

complaint.     If  the  prayer  be  for  judg-  of  the  penalty  of  the  bond,  is  regu- 

ment of  one  thousand  dollars  the  plain-  lar.     Prentiss  v.  Spalding,   2   Dougl. 

tiff  cannot  legally  take  judgment  for  (Mich.)  84. 

a  greater  amount.  Or  if  he  pray  for  Partition. — In  an  action  for  partition 
the  possession  of  specific  personal  defendants  in  default  cannot  be  re- 
property  he  cannot  have  judgment  for  quired  to  account  for  rents  where  the 
the  return  of  property  of  a  different  complaint  does  not  specifically  ask  for 
kind.  The  reason  and  fairness  of  the  such  relief.  Bullwinker  v.  Ryker,  12 
rale  are  obvious.  The  defendant  by  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  311. 
his  default  admits  the  justice  of  the  4.  Lamping  v,  Hyatt,  27  Cal.  99; 
claim,  and  thus  consents  that  judgment  Harding  r*.  Cowing,  28  Cal.  212 ;  Lane 
betakenagainst  him  for  what  is  prayed  v,  Gluckauf,  28  Cal.  288;  Johnson  v, 
for  in  the  first  instance ;  whereas,  if  a  Lamping,  34  Cal.  298. 
greater  sum  or  a  different  relief  were  Judgment  Payable  In  Gold  Coin. — 
demanded  he  might  appear  and  contest  Where  a  note  is  made  payable  in  gold 
the  claim  as  unjust  and  unreasonable."  coin  and  the  defendant  defaults,  the 

AfflBltFWltliBqiittyFraGtlee. — In  John-  judgment  by  default  must  be  entered 
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2.  Amount. — So  a  judgment  by  default  cannot,  unless  by  statute, 
be  taken  for  a  sum  in  excess  of  that  demanded  by  the  declaration 

or  complaint,^  and  where  it  is  expressly  limited  by  statute  to 
the  sum  noticed  in  the  summons  it  cannot  exceed  that  amount,^ 
although  the  entry  is  made  by  the  clerk  without  prior  application 
to  the  court.* 

for  a  sum  payable  in  gold  coin.  Wallace  the  amount  admitted  by  nil  dicit  as 
V.  Eldredge,  27  Cal.  498 ;  Harding  v,  well  as  the  sum  found  due  on  the  trial 
Cowing,  28  Cal.  213.  Otherwise  the  of  the  issues.  Van  Dusen  v.  Pome- 
entry  of  a  judgment  by  the  clerk  for  roy,  24  III.  289. 

gold  coin  is  unauthorized  and  void.  In  ^gland,  notwithstanding  the  pro- 
Lamping  V,  Hyatt,  27  Cal.  100.  vision  of  Order  XX.,  that  whenever  a 

In  Money  QeneraUy. — Where  a  note  statement  of  claim  is  delivered  the 
is  payable  in  money  generally,  the  plaintiff  may  therein  extend  his  claim 
clerk  cannot  enter  judgment  thereon  without  any  amendment  of  the  in- 
payable  in  gold  coin.  Wallace  v.  El-  dorsement  of  the  writ,  the  plaintiff 
dredge,  27  Cal.  495.  cannot,  when  the  defendant  does  not 

1.  Flournoy    v.    Childress,    Minor  appear  to  the  writ,  and  a  statement  of 

(Ala.)  93;  Wilcox  T'.  Field,  i  Colo.  3;  claim  is  delivered  by  filing  it  with  the 

Foreman  v.  Sawyer,  73  111.  484;  State  proper  officer,  obtain  judgment  in  de- 

V.  Cross,  6  Ind.  387;  White  v.  Snow,  fault  of  appearance  for  more  than  he 

71  N.  Car.  232 ;  Dennison  v.  Leech,  9  has  claimed  by  his  writ.     Gee  v.  Bell, 

Pa.  St.  164 ;  Fry  v.  Longstreet,  i  Tex.  35  Ch.  Div.  160. 

App.  Civ.  Cas.,  ^  48.  m Pennsylvania  a  judgment  for  want 

On  Note  Drawing  interest. — In  Cali-  of  an  affidavit  of  defense  will  be  re- 

fornia  a  judgment  by  default  in  a  suit  versed   where  the  amount  for  which 

on  a  note  drawing  interest  at   more  damages  are  assessed  is  in  excess  of 

than  ten  per  cent,  per  annum  should  the  amount  claimed  in  the  plaintiff's 

not  direct  that  the  judgment  bear  in-  pleading.     Edison    General     Electric 

terest   at  the  agreed  rate,  unless  the  Co.  v,  Thackara  Mfg.  Co.,  167  Pa.  St. 

complaint  pray  that  the  judgment  bear  530. 

interest  at  the  rate  named  in  the  note.  Where  a  judgment  is  properly  taken 

Gautier  v.  English,  29  Cal.  165.  by  default  under  a  rule  of   court,  or 

Interest  Pending  8nlt. — So  w-here  the  an  affidavit  of  the  amount   due,  and 

complaint    prays  for  a  sum   certain,  a  narr.  is  filed  for  a  less  amount,  a  sub- 

which  includes  the  principal  sum  and  sequent  amendment  of  the  narr,  will 

interest  due  thereon   to  the  date  of  not    cure    the     error.    Dennison   v. 

filing  the  complaint  and  omits  a  prayer  Leech,  9  Pa.  St.  164. 

for  interest,  the  judgment  by  default  2.  Lamping  v.  Hyatt,  27  Cal.  100; 

cannot  include  interest  accruing  since  Gautier  t;.  English,  29  Cal.  165;  Raun 

the  date  of  filing  the  complaint.  Lamp-  v,  Reynolds,  11  Cal.  19;  Gage  v,  Rog- 

ing  V.  Hyatt,  27  Cal.  99.  ers,  20  Cal.  91 ;  Lattimer  v.  Ryan,  20 

On  Promissory  Note. — A«f^/./r<7j.need  Cal.  628;  Lane  v.  Gluckauf,  28  Cal. 

not    be    entered    as   to   the   common  288;  Savings,  etc.,  Soc.  t*.  Horton,  63 

counts  joined  with  a  count  on  a  prom-  Cal.  105. 

issory  note,  where  the  amount  of  judg-  On    Btrildng  ont  Answer. — In    Cali- 

ment  does  not  exceed  the  sum  for  which  fornioy    a  judgment   rendered   in  an 

the  note  is  given  together  with  interest,  action  on  contract  in  favor  of  plain- 

Granberry  v.  Wellborn,  4  Ala.  118.  tifT  on  the  complaint  alone,  after  strik- 

Statutozy  Penalty. — In  an  action  for  ing    out    for  irregularity   an   answer 

a    statutory    penalty  a  judgment   by  previously  filed  by  defendant,  must  be 

default  will  be  rendered  for  the  amount  considered  as  a  judgment  by  default, 

of  the  penalty,  and  no  writ  of  inquiry  and  is  therefore  erroneous  if  rendered 

IS   necessary  to   assess   the   damages,  for    a  greater  amount  than  that  for 

Tennessee  Mut.  Bldg.,  etc.,  Assoc,  v.  which  the  summons  stated  judgment 

State,  99  Ala.  197.  would  be  taken.    Lattimer  v.  Ryan,  20 

Part  of    Demand.  —  Upon  a   judg-  Cal.  628. 

ment  by  nil  dicit  for  part  of  a  demand  8.  Bond   v.  Pacheco,    30  Cal.    530. 

the  verdict  of  the  jury  should  embrace  In  that  case  it  was  held  that  where 
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EfM  of  laomtw  Jvdgmont. — The  entry  of  a  judgment  for  an  ex- 
cessive amount  is  not  such  an  error  as  will  render  the  judgment 
void.*  The  error  may  be  corrected  either  by  an  appeal,*  or  by  a 
motion  to  set  the  judgment  aside,*  or  by  a  remittitur  for  the  excess- 
ive amount.* 

Ib  AttoduDMit  Proeoodingi,  however,  a  judgment  for  an  excessive 
amount,  taken  by  default  after  publication  of  the  summons,  can- 
not be  cured  by  remittitur,  as  the  record  fails  to  show  that  the 
merits  as  to  the  residue  are  with  the  party  in  whose  favor  the. 
judgment  by  default  is  rendered.* 

3.  BefEiiilt  on  Motion. — Where  an  order  is  taken  on  default  of 
an  adverse  party  the  applicant  is  confined  to  such  relief  as  he 
requests  in  his  notice  of  motion.^ 

XVn.  EiFSCT  OF  Default  ov  Fubtheb  Pbogsedinc»— 1.  Proof  of 
Caiue  of  Action — a.  In  General— At  Conunon  Law. — As  a  defendant 

the  clerk  has  authoritj  to  enter  judg-  such  sum  as  should  have  been  rendered 
ment  out  of  court  by  default,  but  in  below.  Durie  v.  Anderson,  4  Tex. 
the  exercise  of  his  authority  makes  a  App.  Civ.  Cas.,  $  250. 
mistake  as  to  the  amount,  the  judg-  8.  Ross  v.  Carroll,  33  S.  Car.  202. 
ment  is  not  void  but  erroneous;  but  Excess  by  lUstake. — Where  the  excess 
where  he  enters  a  kind  of  judgment  was  taken  by  mistake,  and  not  by 
which  he  has  no  authority  to  enter  fraud,  the  judgment  will  not  be  set 
without  the  direction  of  the  court,  the  aside  if  the  excess  is  remitted.  Bryan- 
judgment  thus  entered  is  void.  Brown   Shoe   Co.   v.  Block,    52  Ark. 

1.  Bond  V.   Pacheco,   30  Cal.   530;  458. 

Ziel  T'.  Dukes,   12  Cal.  479;  Bode  v,  4.  Linder  v.  Monroe,  33  III.  388. 

Maiberger,  12  Civ.  Pro.  Rep.  (N.  Y.  Time  for  Remlttltiir. — In  an  action  of 

Citj  Ct.)  56.  assumpsit  upon  a  note  a  default  was 

I^DeDaiilt  on  Ball  Bond. — Nor  does  taken;  the    clerk  reported   the   dam- 

the  fact  that  a  judgment  on  a  bail  bond  ages,   whereupon  it  was  ordered  and 

eiceeds  its  amount  render  it  void,  but  adjudged  by  the  court  that  the  plaintiff 

the  excess  must  be  credited  in  such  recover    the    sum     reported    by    the 

wise  as  to  effectually  prevent  an  abuse  clerk,  which  exceeded  the  ad  damnum, 

of  a  legal  remedy.     Bode  v.  Maiber-  whereupon  the   plaintiff  remitted  the 

per,  12  Civ.  Pro.  Rep.  (N.  Y.City  Ct.)  excess.     It  was  held  that  the  remitti- 

56.  tur  was  in  apt  time.     Linder  v.  Mon- 

Judgmont  Hot  Ifo&tlonlng Amount. — A  roe,  33  111.  388. 

judgment  by  default  in  an  action  on  a  Oosts. — Where  the  remittitur  is  not 

declaration  asking  for  the  payment  of  entered  by  the  defendant  in  error  un- 

a  sum  of  money  as  relief  is  void  unless  til  after  a  writ  of  error  has  been  sued 

it   mention  the  amount  for  which  it  out    to    reverse    the    judgment,     the 

'i'as  rendered.     Claughton  v.    Black,  plaintiff  in   error  will   ordinarily   be 

24  Miss.  185.  allowed  his  costs.     Pearce  z\  Tootle, 

in  Kansas    a  judgment  by  default  75  Tex.  148;  Westall  v.  Marshall,  16 

was  held  not  void  because  the  amount  Tex.  182;  McNairy  v.  Castleberry,  6 

for  which  judgment  was  claimed  was  Tex.  286;  Chrisman  v.  Davenport,  21 

not  indorsed  on  the  original  summons  Tex.  483 ;  Arnold  v.  Williams,  21  Tex. 

issued  by  the  clerk,  where  on  the  fol-  413;    Howe  -r;.  Merrell,    36  Tex.  319; 

lowing  day,  the  plaintiff  had  another  McDonald  v.  Grey,  29  Tex.  80;  Rccd 

summons  issued  properly  indorsed,  to  v.   Herring,  37  Tex.    160;    Cornelius 

which  no  answer  or  demurrer  was  filed  i;.  Thompson,  27  Tex.  31;  Winne   v. 

by  the  defendant.     Simpson  v.  Rice,  Colorado   Springs  Co.,   3  Colo,   155; 

<Jtc.,  Co.,  43  Kan.  22.  Duncan  v.  Whedbee,  4  Colo.  143. 

••  Ross  V.  Carroll,  33  S.  Car.  202.  6.  Cohen  v.  Smith,  33  III.  App.  344. 

Hew  Judgment  in  AnpeUate  Court. —  6.  Northrop  v.  Van  13usen,  5  How. 

^Tiere  modified  in  the  appellate  court,  Pr.  (N.  Y.  Supreme  Ct.  )  134;  Rogers 

judgment  may  be  there  rendered  for  v.  Toole,  11  Paige  (N.  Y.)  212. 
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admits  by  his  default  the  allegations  of  the  plaintiff's  declaration 
or   complaint,  the   plaintiff  is  not  required  at  common  law  to 

establish  this  cause  of  action  by  further  proof.^ 

B7  statute. — Where  a  statute  requires  that  the  plaintiff  shall  sup- 
port his  cause  of  action  by  proof,  its  provisions  are  mandatory,^ 
and  a  judgment  by  default  is  not  authorized  unless  the  statute  is 

1.  Tuoiumme   Redemption    Co.   v.  unnecessary.     Burnes  v.  Bumes,   61 

Patterson,    18    Cal.    415 ;     Sajres    v.  Mo.  App.  6x3. 

Miller,    10    Civ.    Pro.   Rep.   (N.    Y.  Bxception  In  Case  of  Inftnta—Hew 

Super.  Ct.)  71.  Tork. — Where  the  defendants  in  de- 

PromlBsory  Note. — The  signature  of  fault  are  infants  the  facts  upon  which 

the  maker  of  a  note  sued  on  need  not  a  plaintiff  relies  for  judgment  must  be 

be  proved  before  the  entry  of  a  judg-  established  by  legal  proof,  Litchfield 

ment  by  default.     Kearney  v.  Tenner,  v.  Burwell,   5   How.  Pr.  (N.  Y.  Su- 

14  La.  Ann.  883.  preme  Ct.)  341 ;    Aldrich  v.  Lapham, 

Partnership. — ^But  where  the  name  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  129; 

of  one  of  the  partners  who  is  sued  on  James  v.  James,  4  Paige  (N.  Y.)  115; 

a  note  of  the  firm  does  not  appear  although  the  guardian  for  such  infants 

either' in  the  firm  name  or  in  return  of  consent  in  writing  that  such  judgment 

citation,  the  fact  of  his  being  a  partner  be    taken.     Litchfield   v.   Burwell,  5 

must  be  proved  in  order  to  entitle  the  How.  Pr.  (N.  Y.  Supreme  Ct.)  341. 

plaintiff  to  confirm  a  judgment  by  de-  Foreclosure  Case, — On  the  foreclosure 

fault  against  him.   Kearney  v.  Tenner,  of  a  mortgage  where  there  are  infant 

14  La.  Ann.  883.  defendants  the  complaint  must  allege 

In   Maryland,   in  an    action   on  a  the  requisite  facts   to  show  what  the 

promissory  note,  the  note  must  be  pro-  interests  of  the  infant  in  the  premises 

duced  on  the  trial  of  the  question  of  are ;  and  then  such  facts  in  all  cases 

damages    but    need    not    be    proved,  must  be  sustained  by  legitimate  proof. 

Kiersted  v,  Rogers,  6  Har.  &  J.  (Md.)  Aldrich  v.  Lapham,  6  How.  Pr.  (N. 

282.  Y.  Supreme  Ct.)  129. 

Action  on  Prior  Judgmont.— In  North  2.  Durden  v.  Carhart,  41  Ga.  76; 
Carolina  a  judgment  by  default  ren-  Lloyd  v.  Lloyd,  4  Dr.  &  War.  354; 
dered  by  the  Superior  Court  in  term  Hayes  v.  Brierley,  4  Dr.  &  War.  274; 
time,  in  an  action  upon  a  former  judg-  Simmonds  v,  Pallas,  8  Ir.  Eq.  Rep.  331. 
ment  or  decree,  is  regular,  without  On  Affidavit  of  Proof.  —  Where  the 
proof  of  such  judgment  or  decree  being  clerk  can  enter  a  final  judgment  by  de- 
made  before  the  clerk;  section  218  fault  only  on  an  affidavit  of  proof,  it  is 
of  the  code  being  suspended  by  the  reversible  when  the  affidavit  entirelj 
act  suspending  the  code.  Bat.  Kev.,  fails  to  establish  any  count  in  the 
c.  18;  Mabry  v,  Erwin,  78  N.  Car.  45.  declaration.     Hellen    v.  Steinwender, 

Onio.^Under  the  Common  Carrier  28  Fla.  191. 
Act  of  Ohio,  in  force  in  1854;  the  same  In  Goorgla,  under  the  peculiar  prac- 
strictness  of  proof  was  required  in  tice  there  prevailing,  a  plaintiff  can- 
rendering  a  judgment  by  default  in  not  take  a  judgment  by  default  upon 
such  cases  as  was  required  under  the  the  failure  of  the  defendant  to  file  a 
law  prior  to  the  adoption  of  the  code,  plea  until  he  has  proved  all  the  mate- 
Young  v.  SteamlK>at  Virginia,  i  rial  allegations  of  his  declaration. 
Handy  (Ohio)  156.  Durden  v.  Carhart,  41  Ga.  76;   Craic 

m  Lonlsiana  a  dilatory  exception  v.  Pope,  48  Ga.  551 ;  Hayden  v,  John- 
denying  the  identity  of  the  plaintiffs  son,  59  Ga.  104;  Sanner  v.  Sayne,  78 
as  a  firm  may  be  pleaded  after  a  judg-  Ga.  468. 

ment  by  default  on  filing  an  answer  to  Special  Exceptions  are  made  by  the 

the  merits.     Magee  v.  Dunbar,  10  La.  statute.    Sanner  v.  Sayne,  78  Ga.  468, 

546.  where  it  was  said:  "The  defendant, 

Unnecessary  OfTer  of  Bvidenee. — ^The  while  in  default,  may  resist  passivelj 

offer  of   evidence  by  the  plaintiff  as  whatever  is  brought   to  attack   him, 

preliminary  to  the   taking  of  a  judg-  but    cannot    make  a  counter  attack, 

ment  by  default  does  not  invalidate  the  Though  not  allowed  to  return  the  fire, 

judgment,  although  it  maybe  entirely  he  is  not  obliged  to  run,  but  may  stand 
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complied  with  ;  *  and  the  rule  of  course  applies  to  summary  pro- 
ceedings.* 

until  he  is  shot  down.     Exceptions  to  ant,  after  allowing  to  him  all  his  just 

the  ffeneral  rule  are  made  by  statute,  credits,  deductions,  and  set-offs.    An 

but  this  case  is  within  the  rule  itself."  affidavit    by    the    plaintiff's   attorney 

And  in  regard  to  the  plaintiff  it  was  that  he  believes  the  defense  is  made 

said :  "  Whether,  on  matters  of  fact,  only  for  delay  is  wholly  insufficient  to 

he  is  before   the  jury  or  before    the  require   any  affidavit  of   merits  from 

judpe  can  make  no  difference  in  his  defendant.     Fisher  v.  National  Bank 

burden.     He    must    produce    enough  of  Commerce,  73  111.  34.. 

evidence  to  manifest  the  truth  of  every  In  Iowa,  where  a'  default  was  made 

material  allegation.     There  is  a  trial  in  a  chancery  cause  by  failure  of  de- 

to  that  extent,  though  there  be  no  issue  fendant  to  answer,  though  present,  but 

ic  the  record.     There  must  be  an  ex-  making  no  objection  to  the  manner  of 

amination  of  evidence  and  a  determi-  subniission,  the  court  had  the  power, 

cation  of  such  facts  as  the  declaration  under  sections  3000,  3148,  Rev.  Stat., 

necessarily  involves.     The  law  itself,  in  force  in  1867,  to  try  the  cause  by  the 

by  requiring  evidence,  puts  the  truth  second  method  of  trying  equitable  ac- 

cl  these  facts  in  issue,  afid  keeps  up  tions.     White  v.  Kelley,  23  Iowa  275. 

the    issue   until   the   facts  are   estab-  GamlBlunent. — In  Arkansas  it  is  error 

lished."  under  the   statute   to  render  a  judg- 

In   WlimliHilppl    it  is    held    that  the  ment  by  default  against  a   garnishee 

promissory  note  upon  which  an  action  without   proof  or   an  examination  of 

is  baaed  must  be  produced  to  author-  him,  although  formerly  such  a  judg- 

ize   a  judgment  by   default  thereon,  ment  was  authorized  under  the  stafute, 

Vickery  v»  Rester,  4  How.  (Miss.)  293.  Lewis  v.  Faul,  29  Ark.  470;  Giles  v. 

Paxtttioii  Cases  In  New  Tozk. — In  par-  Hicks,  45  Ark.  275,  holding  that  such 

tition  cases,  where  the  defendant  fails  a  judgment  is   absolutely  void.      St. 

to  appear  or  plead,  the   court   must,  Louis,   etc.,    R.   Co.    v.    Richter,   48 

before  rendering  an  interlocutory  judg-  Ark.  353. 

ment  by  default,  ascertain  the' rights,  Variance  In  Proof. — The  fact  that  a 

shares,  and  interests  of  the  several  par*  default  has  been  entered  does  not  au- 

ties  in  the  action,  either  by  reference  thorize  the  court  to  grant  relief  asked 

or  otherwise.      New  York   Code  Civ.  in  the  bill  where  the  evidence,  although 

Pro.,  4  1545 ;    Watson  v,  Brigham,  3  constituting  a  good  case,  is  substan- 

How.  Pr.  (N.  Y.  Supreme  Ct.)   390;  tiallyvariant  from  the  case  stated  in  the 

Ripple  V.  Gilborn,  8  How.  Pr.  (N.  Y.  bill.     Waugh  v.  Schlenk,  23  111.  App. 

Supreme  Ct.)  456;   Larkin  v.  Mann,  2  433. 

Paige  (N.  Y.)  27;   Ripple  v.  Gilborn,  2.  Keller  v.  Chapman,  34  Cal.  635; 

8  How.  Pr.  (N.  Y.  Supreme  Ct.)  456;  Searcy  v.  Grow,  15  Cal.  167;  Dorsey 

Jennings   v.  Jennings.   2   Abb.  Pr.  (N.  v.  Barry,  24  Cal.  449. 

Y.  Super.  Ct.)  6;  Hamilton  v,  Morris,  KandamuslyyDe&ult. — Where  a  code 

7  Paige  (N.  Y.)  39.  of  civil  procedure  provided  **  the  writ 

Title. — He  must  make    such   proof  [of   mandate]  cannot  be  granted    by 

of  his  title  as  would  warrant  his  re-  default,  the  case  must  be  heard  by  the 

covery  in  ejectment.     Larkin  v.  Mann,  court  whether  the  adverse  party  ap- 

2Paipe(N.  Y.)  27.  pear  or  not,"  a  judgment  granting  a 

1.  Fisher  v.  National  Bank  of  Com-  writ  of  mandamus  by  default  will  be 

merce,  73  HI.  34;  Kidder  v.  Rand,  73  reversed  on  appeal.     People  r.  Central 

111.  38:  Angel    V.  Plume,  etc.,  Mfg.  Pac.   R.  Co.,  62  Cal.  506;    People  v, 

Co.,  73  111.  412;  Cudner  r.  Dixon,  10  Southern   Pac.  R.   Co.,  62   Cal.  507; 

Johns.  (N.Y.)  106.  People  v.  Stockton,  etc.,  R.  Co.,  62 

I&miBoU,  to  entitle  the  plaintiff  to  Cal.  507;  People  v.  Central  Pac.  R. 

judjrment  by  default  in  an  action  ex  Co.,  62  Cal.  507. 

roniraciuy  unless  the  defendant  should  Alabama. — To  authorize  a  judgment 

file  an  affidavit  that  he  believes  he  has  by  default  on  a  motion  by  a  bank  under 

a  ffood  defense  under  section  36  of  the  a  statute  authorizing  a  joint  judgment 

Practice  Act  of  1872,  the  plaintiff  must  against   all  the  parties  liable,  on  any 

file  with  his  declaration  an  aflSdavit  bill  or  note,  to  the  state  bank,  or  any 

showing  the  nature  of  his  demand  and  of  its  branches,  the  liability  of  the  de- 

the  amount  due  him  from  the  defend-  fendant   must  be  shown  by  the  judg- 

6  Encyc.  PI.  &  Pr.— 8                 113  Volume  VI. 


Effeet  of  Defftnlt  on  Prooeedings.  DEFA  UL  TS,             Tntot  of  C%jum  of  Actios. 

In  Inforior  Covrti. — The  statutory  regulation  requiring  proof  of 
the  cause  of  action  upon  the  failure  of  the  defendant  to  appear  is 
frequently  applied  to  inferior  courts,  as,  for  instance,  a  court  of  a 
justice  of  the  peace.* 

Beoord  on  Appeal. — And  on  appeal  from   such  a  judgment  the 

record  must  affirmatively  show  compliance  with   the   statute.* 

ment  entry  as  well  as  the  notice  and  Wlien  Defendant's  Proof  too  Lat«.— 

certificate  which  authorized  the  court  After  plaintiff  and  his  witness  had  left 

to  exercise  the  summary  jurisdiction,  the  court  it  is  too  late  for  the  defend- 

Clements     v.     Montgomery     Branch  ant  to  appear  and  apply  for  permission 

Bank,  i  Ala.  50.  to  produce  testimony  in  support  of 

1.  New  York  Code  Civ.  Pro.,  ^2988;  his  defense.  Alburtis  v.  McCreadv,  3 

Clark  V.  Van  Vrancken,  20  Barb.  (N.  E.  D.  Smith  (N.  Y.)  39. 

Y.)  278;   How^ard  v.  Brown,  2  E.  D.  WalTer. — The  failure  of  the  defend 

Smith  (N.  Y.)  247;  Perkins  v.  Steb-  ant  to  appear  does  not  waive  either 

bins,  29  Barb.  (N.  Y.)  523;  Armstrong  the  question  of    the    jurisdiction  or 

V.  Smith,  44  Barb.  (N.  Y.)  12c;  Hum-  power  of  the  court  to  act  or  objection 

phrey  v.  Persons,  23  Barb.  (N.  Y.)  313 ;  to  the  proceedings  and  competency  or 

Groff  V.  Griswold,   i    Den.   (N.   Y.)  sufficiency  of  the  evidence  on  the  part 

432 ;  Warnick  v.  Crane,  4  Den.  (N.  Y.)  of  the  plaintiff.  Clark  v.  Van  Vrancken, 

460;  Squire  v.  Gould,  14  Wend.  (N.  20    Barb.   (N.    Y.)   279;     McNutt  r. 

Y.)   159;  Beach  v,  McCann,  4  Abb.  Johnson,  7  Johns.  (N.  Y.)  18;  North- 

Pr.  (N.  Y.  C.Pl.)  18;  Hodges  v.  Hunt,  rup  v.  Jackson,  13  Wend.  (N.  Y.)85; 

22  Barb.  (N.  Y.)  150;  Sweet  v.  Coon,  Squier    v,  Gould,  14  Wend.  (N.  Y.) 

15    Johns.    (N.    Y.)    86;   Atwood.  v.  159;  Tiffany  f.  Gilbert, 4  Barb.  (N.Y.) 

Austin,  16  Johns.  (N.  Y.)  180;  Snellt^.  320;  Post  v.  Black,  5  Den.  (N.  Y.)66. 

Loucks,  II  Johns.  (N.  Y.)69;  Lowther  Louisiana — Justice    of    the    Peace  — 

V.  Crummie,  8  Cow.  (N.  Y.)  87;  Sam-  Where  one  of  the  parties  fails  to  ap- 

mis  V.  Brice,  4  Den.    (N.    Y.)  576;  pear  after  the  lapse  of  two  hours,  if 

People  V.  Lynde,  8  Cow.  (N.  Y.)  133;  the  defaulting  party  to  the  suit  resides 

Alburtis  v.  McCready,  2  E.  D.  Smith  out  of  town  the  judge  may  dispose  of 

(N.  Y.)  39;  Appleby  v.  Strang,  i  Abb.  the  case  by  discharging  the  defendant 

Pr.  (N.  Y.  C.  PI.)  143;  Jones  v.  Prid-  with  costs,  if  it  be  the  plaintiff  who 

ham,  3  E.  D.  Smith  (N.  Y.)  155;  Mc-  makes   the  default;   and  if  it  be  the 

Carde  v.   Keller,  5  N.  Y.  Leg.   Obs.  defendant  he  may  hear  the  plaintiff's 

418;  Muscott  V.  Miller,  6  N.  Y.  Leg.  testimony.  C.  P.Louisiana  1085; State 

Obs.  423.  V,    Riley,  43    La.  Ann.  177;  State  t. 

Sufficiency  of  Proof  of  Judgment. —  Coquillon,  35  La.  Ann.  iioi. 

Where,  in  a  suit  before  a  justice,  the  2.  Elligood     v.    Cannon,    4    Harr. 

plaintiff,  in  order  to  prove  a  judg-  (Del.)  176;  Coulter  x'.  Lay  ton,  i  Harr. 

ment  rendered  before  the  same  justice,  (Del. )  494 ;  Redden  v.  Stewart,  i  Harr. 

introduced  his  docket,  it  was  held  that  (Del.)   495;    Colesberry  v.  Stoops,  i 

the  same  was  sufficient  evidence  with-  Harr.  (Del.)  448;  Adkins  v.  Jester,  i 

out  proof   of  the   Identity  or  of   the  Houst.  (Del.)  352 ;  Roberts  v.  Rowan, 

official  character  of  the  justice.     Groff  2  Harr.  (Del.)  314 ;  McCowan  v.  Ward, 

V.  Griswold,  i  Den.  (N.  Y.)  432.  5  Kulp  (Pa.)  385 ;  Lutz  v.  Derb,5  Kulp 

Suspension  of  Cause. — A  j  udgment  by  (Pa. )  500. 

default  rendered   by  a  justice  of  the  Incomplete  Entry. — An  entry  merely 

peace  is  not  irregular  because  the  jus-  showing  that  the  justice  investigated 

tice  suspended   the   trial  of    a  cause  the  plaintiff's  demand  is  not  sufficient, 

then  going  on  before  him  in  order  to  Elligood  v.  Cannon,  4  Harr.   (Del.) 

hear    the     plaintiff's    evidence    and  176. 

render  judgment.     Beach  v.  McCann,  PennsylTsala. — A  judgment  rendered 

4  Abb.  Pr.  (N.  Y.  C.  PI.)  18.  by  a  jus  tice  of  the  peace  in  1885,  against 

Disproving     Special      Defense. — The  a  husband  and  wife,  for  the  price  of 

plaintiff  need  not  disprove  any  defense  alleged    necessaries,  in  default  of  an 

that  must  be  specially  pleaded  to  be  appearance,  is  void  as    to  the  wife  if 

available  to  the  defendant.    Humphrey  the  record  do  not    show    that  some 

V,  Persons,  23  Barb.  (N.  Y.)3i3.  testimony  was  heard,   as   in  the  ab- 
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But  where  the  appeal  is  from  a  judgment  by  default  taken 
in  a  superior  court  the  entry  of  the  judgment  raises  a  presumption 
that  the  requisite  proofs  were  taken,  although  the  record  does  not 
show  the  fact.* 

h.  In  Divorce  Suits.— See  article  Divorce. 

r.  Successful  Defense  of  Answering  Codefendant. — 

Where  the  plaintiff  fails  to  prove  his  cause  of  action  against  sev- 
eral nondefaulting  joint  defendants  no  assessment  of  damages  can 
be  made  against  a  defaulting  joint  defendant.^ 

2.  FlndiAgs  by  the  Court. — In  a  case  addressed  to  the  court  with- 
out a  jury  the  effect  of  the  defendant's  default  renders  a  finding 
of  facts  by  the  court  unnecessary,  as  it  admits  the  plaintiff's  alle- 
gations.* 

3.  Effect  of  De&nlt  as  an  Admission  by  the  Defendant — a.  In 
General. — The  defendant,  by  waiving  a  contest  and  suffering  a 
default  to  be  taken  against  him,  admits  the  truth  of  the  allega* 
tions  set  out  in  the  plaintiff's  declaration  or  complaint;  ^  and  the 

sence  of  testimony  it  could  not  legally  4.  Arkansas^ — Bumpass  v.  Taggart, 

have  been  adjudged  that  the  debt  was  36  Ark.  398. 

one  for  which  she  was  liable  under  the  California, —  Harlan    v.    Smith,    6 

ActofiS^.     McKinnej  V.  Brown,  130  Cal.     173;   Hutchings    v,   Ebeler,    46 

Pa.  St.  365.  Cal.  557. 

Berenal  Onlj  In  Glear  Oaae. — But  the  Indiana.  —  May  v.   State  Bank,    9 

appellate  court  will  not  reverse  ithe  Ind.    333;    Marion,    etc.,    R.   Co.    v, 

judgment  for   lack  of  proof  without  Lomaz,  7  Ind.  406;  Hoefgan  v.  Harri- 

very  clear  evidence  of  its  insufficiency,  son,  7  Ind.  594. 

New  York  v,  Hyatt,  3  E.  D.  Smith  Iowa. — Greeley  v.  Sample,  22  Iowa 
(X.  Y.)  156,  where  the  court  said  :  **  In  338 ;  Pfantz  v.  Culver,  13  Iowa  3ii. 
determining  whether  a  plaintiff  has  Nebraska.  —  Hardy  v.  Miller,  11 
proved  his  case  when  the  defendant  Neb.  398;  Deroinz;.  Jennings,  4  Neb.  97. 
doei  not  appear  we  cannot  be  hyper-  Ne-w  Jersey.  —  Creamer  v.  Dike- 
critical,  and  a  defendant  who  neglects  man,  39  N.  J.  L.  195 ;  Gifford  v.  Thorn, 
his  case  below  has  no  right  to  call  upon  9  N.  J.  Eq.  703. 

US  on  appeal   to    be    astute    to    find  Ohio.  —  McKinzie    v.     Perrill,     15 

grounds  for  reversal,  especially  when  Ohio  St.  163 ;  Bush   v.  Critchfield,  5 

he  does  not  excuse    his  default  nor  Ohio  iii. 

show  that  any  injustice  has  been  done  Texas. — Watson    v.    Newsham,     17 

nor  seek  a  new  trial  on  that  ground."  Tex.   437;   Mason  v.   Slevin,    i    Tex. 

1.  Hotchkiss  V.  Cutting,   14  Minn.  App.  Civ.   Cas.,  $  11;   Boles  v.  Lin- 

537.  thicum,  48  Tex.  220;  Guest  v.  Rhine, 

In  LoBJtaiaaa  it  would  appear  that  on  16  Tex.  550;   Niblett  v.   Shelton,   28 

appeal  from  a  judgment  confirming  Tex.  551 ;  Willard  v.  Conduit,  10  Tex. 

one  taken  by  default  against  an  absent  214;  Swift  t;.  Paris,  11  Tex.  19;  Long 

defendant  as  Indorser  of  a  bill  of  ex-  v.   Wortham,    4    Tex.    381 ;    Hall  v. 

change  the   record   must    show    that  Jackson,  3  Tex.  305 ;  Ricks  v.  Pinson, 

evidence  was  introduced  to  prove  the  3i  Tex.   508;   Trabue  v.  Stonum,   20 

signature  of  the  defendant  or  a  demand  Tex.    454 ;   Whittaker  v.   Wallace,  2 

and  notice  of  protest  or  judgment  will  Tex.  App.  Civ.  Cas.,  §  560. 

be  reversed.    Mechanics,  etc..  Bank  v.  Befinrenoe  Irregular. — A  reference  to 

Walton,  7  Rob.  (La.)  451.  a  master  in  chancery  to  take  and  re- 

S.  McClure  v.   Hall,   19  Wend.  (N.  port  evidence  of  title  is  irregular  after 

Y.)35.  a  default  in  ejectment,  as  the  default 

8.  Himmelmann  v,  Spanagel,  39  Cal.  admits  all  the  material   averments  of 

40X ;  In  re  Cook's  Estate,  77  Cal.  320 ;  the  declaration  to  be  true.    Tucker  v. 

Walker  v.  New  York  ContinenUl  Ins.  Hamilton,  108  111.  464. 

Co.,  3  Utah  331.  In  tbe  Federal  Courts  In  Admiralty  and 
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same  rule  applies  to  a  judgment  final  after  overruling  a  demurrei 
Judgntnt. — Hence  the  default  authorizes  the  entry  of  any  jud 

ment  warranted  by  the  facts  alleged.* 

AdmiMioB  of  c»Bw  of  AoUon. — And  where  the  facts  pleaded  cons 

tute  a  cause  of  action  the  effect  of  the  default  is  to  establi: 

it  definitely.* 

revenue  cases,   the  entry  oT  ■  default  Indorsee  of  a  note  which  was  depi 

on  a  motion  founded   on  an  informs-  ited    in    the  bank  for  collection,   I 

tion  wbich  aver*  all  the  factE  neccEEarj  neglect  In  making  demand  and  givi 

for  a  condemnation  eBtabiithes  a  fact  notice  to  the  Indorser,  whereby  he  v 

pleaded   and   aulhoHzes   a    decree    of  discharged  and  the  debt  lost,  a  jud 

condemnation.      Miller    v,    V.   S.,   il  ment  bj  default  was  held  lo  admit  t 

Wall,  (li- S.|  26S.  execution   of   the    note,    the    indor 

Aialstuno&t  of  Jndxineiit. — In  an  ac-  ment,  the  deposit  of  the  note  in  t 

tion  bj  an   assignee   of  a  judgment  on  bank  for  collection,  and  the  neglect 

a   complaint   alleging   the  assignment  give  notice.     Union  Bank  v.  Hicks 

the   delauH   of    the   defendant   admits  Humph.  (Tenn.)  317.     See  also  Cle 

that   the   assignment  was   duly  made,  ents  v.   Berry,   ii   How.   (U.  S.)  4c 

Cravens  T.  Duncan,  55  Ind.  347.  Underhill  v.   Kirkpatrick,  a6  111.  i 

In  u  Aotton  on  k  B«U  Bond,  where  the  Metzger  -ri.  Waddell,  i  N.  Mex.  400. 
defendant   makes  default,  the  default        In  Aaitunpslt  upon  a  Fromlnorj  Hi 

admits  the  debt  which  is  the  penaitj  there  was   judgment   by  default,  a 

of  the  bond.    The  clerk  does  not  assess  on   executing    a   writ   of   inquiry  t 

the  debt,  but  an  as.°essment  should  be  plaintiff  did  not  produce  the  eubscr 

directed  of  damages  occasioned  bj  the  ing  witness,  but  offered  other  evider 

breach  of  the  condition  of  the  bond  of  its  being  defendant's  hand,  and  i 

which  would  be  the  amount  of  the  re-  court  held   this  was  suHicienl,   for  1 

covery   in   the   suit  wherein   the  bail  note  being  set  out  in  the  declarati 

bond  was  given.     O'Conner  v.  Mullen,  was  admitted  and  the  only  use   of  pi 

II  111.  116.  ducing    it    was    to   see   whether   a 

Dofiinlt    OD    DofondaJit'B    Aanra. —  money  was  indorsed  as  paid  upon 

Where   the  defendant   sets  up,  in  his  Warren  v.  Kennedy,  I  Heisk.  (Teni 

answer,  new  matter  requiring  a  reply,  44J  ;  Bevis  v.  Lindselt,  3  Stra.  1 149. 
a  failure  of  the  plaintifT  to  reply  thereto        I,  Alabama. — Cater    v.    Hunter, 

admits  the  validity  of  the  defense  and  Ala.    30;    McGehee    v.   Childress, 

entitles  the    defendant   to   judgment.  Stew.  (Ala.)  506. 
Moore  T-.  Sauborin,  43  Mo.  490.  Arkanias. — Hunt  v.  Burton,  18  Ai 

nndtnc  of  Admlsdon. — But   a   mere  194. 
finding  of  a  trial  court  that  the  allega-         Con ure/rcm^— Martin  v.  New  Yo: 

tions  of  a  petition  are  confessed  to  be  etc.,  R.  Co.,  63  Conn.  337. 
true  by  a  defendant  who  is  In  default        Delatuart. — Randel   v.  Che^apeal 

for  want  of  an  answer  is  not  a  final  etc.,  Canal  Co.,  i  Harr.  (Del.)  333. 
orderorjudgment,  Daniels  f.  Tibbeta,  ^/orirfa.— Rues  r.  Gilbert,  19  Fl.-j. 
16  Neb.  666.  /wrf/owa.— Bash    v.    Van    Osdol. 

1.  Binz  V.  Tyler,  79  III.  ^48;  Morton  Ind.  t86;  Fiek  v.  Baker,  47  Ind.  54^. 
*.  Bailey,  3  111.  313.  lo-an. — Whittey   p.  Douge,  9    lo' 

a.  Botes  V.  Lint'hicum,  48  Te*.  «o;  597. 
HutchiDgs  t'.  Ebeier,  46Cal.  ^<;9;  Ew-         ^arv/fix/.— Kiersted   v.    Rogers, 

ing  V.  Jennings.  15  Nev.  381 ;  Burling  Har.  &'  J.  (Md.)  183. 
V.  Goodman,  i  Nev.  317.     See  j«/ro,         ;i/(wjmi>/i  — Winnr.  Levi,  2  Ho 

XVI.   1.  In  General.  (Miss.)    90);    Claiborne   r.  'Plante 

Jnacinoii.t  Escndlnf   ad  Dunnum. —  Bank,  1  How.  (Miss.)  717. 
But  the  court  cannot  extend  the  effect         Netu  yersey. — Creamer  v.  Dikenii 

of  such  admission  so  as  to  make  the  39  N.  J.  L.  195. 

demand  in  the  complaint  correspond        North  Carolina. — Rogers  !■.  Moo  1 

with  the  judgment  for  a   larger  sum.  86  N.  Car.  85;    Parker  r.   Smith, 

May  T'.  Slate  Bank,  9  Ind.  233.  N.  Car,  291. 

Action  brlndortoo.— Where  an  action         South  Cnfo/iira.— Wilklef.  Waltc 

was  brought   against   a   bank   by   the  j  Spears  (S.  Car.)  474. 
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Admission  Coniined  to  Faoto  Well  Pleaded. — But  the  default  does  not 
admit  that  the  facts  pleaded  are  sufBcient  to  constitute  a  cause  of 
action,*  as  the  effect  of  the  confession  is  limited  to  the  material 
issuable  facts  well  pleaded  in  the  declaration  or  complaint.* 

Tennessee. — Union   Bank  v.  Hicks,  essential     to    the   judgment.     Oregon 

4  Humph.  (Tenn.)  327.  R.  Co.  v.  Oregon  R.,  etc.,  Co.,  28  Fed. 

Texas.  —  Gilder    r.     Mclntjre,    29  Rep.  505. 

T'ex.  89;    Tarrant   County  i'.  Lively,  2.  Arkansas. — Chaffin  z'.  McFadden, 

25  Tex.  Supp.  399.  41  Ark.  42. 

Eufriand. — East-IndiaCo.  v.  Glover,  California. — McGregor?;.  Shaw,  11 

I  Stra.  612;  Bevis  v.  Lindsell,  2  Stra.  Cal.  47;  People  v.  El  Dorado  County, 

1149;  Anonymous,  3  Wils.  155;  Snow-  10  Cal.  19;  Rowe  v.  Table  Mountain 

den  V.  Thomas,  2  W.  Bl.  748,  Doug.  Water  Co.,  10  Cal.  441;    Hentsch  v. 

316,  note  (2);  Green  v.  Hearne,  3  T.  Porter,  10  Cal.  555;  Hunt  f.  San  Fran- 

R.  301;  Rex  r.  Baker,  i  H.  Bl.  543;  cisco,  11  Cal.  250;  Harlan  v.  Smith,  6 

Marshall  v.  Griffin,  R.   &    M.  41,  21  Cal.   173;  Himmelmann  v.  Spanagel, 

E.  C.L.  377;  Kingston  v.  Haychurch,  39  Cal.  401;  Hutchings  v.  Ebeler,  46 

I  Chit.  Rep.  644,  18  E.  C.  L.  188.  Cal.    557;    Harmon    v.   Ashmead,   60 

OeciiTreiiee  of  Contingent  Event. — An  Cal.  439;  People  v.  Rains,  23  Cal.  127. 

allegation  that  an  event  had  happened  Colorado.  —  Weese     v.     Barker,    7 

on  which   the   note  described   in  the  Colo.  181. 

declaration   became  due   is   admitted  Connecticut.  —  Shephard     v.     New 

bjadefault.     Cater  v.  Hunter,  3;  Ala.  Haven,  etc.,  Co.,  45  Conn.  58;  Dexter 

30.  V.  Whitbeck,  46  Conn.  224. 

Applies  to  All  Counts. — Where  there  Illinois. — Peck   v.    Wilson,    22    111. 

are  several  counts  in  the  declaration  a  205 ;    Greenup  v.   Woodworth,    i    111. 

default  admits  the  cause  of  action  as  set  232 ;  Cook  v.  Skelton,  20  111.  107. 

up  in  each  of  them,  and  every  material  Indiana. — Mc Kinney  t^.  State,    loi 

and    traversable    allegation     therein.  Ind.  355;   Briggs  -jy.   Sneghan,  45  Ind. 

Hellen   v.  Steinwender,  28   Fla.  197;  14;    Goble    v.   Dillon,   86    Ind.   327; 

Willson  V.  Willson,  25  N.  H.  229.  Smith  v.  Carley,  8  Ind.  451. 

1.  Madison    County    v.    Smith,   95  Kansas.  —  Brenner    v.    Bigelow,    8 

III.  328;  Bragg  V.  Chicago,  73  111.  152 ;  Kan.  496. 

Johnson  t^  Mantz,  69  Iowa  710;  John-  Netv  Hampshire. — Parker  v.  Rob- 
son  V.  Stallcup,  41  Tex.  529;  Hawkins  erts,  63  N.  H.434;  Huntress  v.  Effing- 
V.  Haney,  i  Tex.  App.  Civ.  Cas.,  §  723 ;  ham,  17  N.  H.  584;  Toppan's  Petition, 
Collins  V.  Gibbs,  2  Burr.  900;  Bowdell  24  N.  H.  43;  Manchester's  Petition,  28 
V.  Parsons,  10  East  364.  N.  H.  296;  Willson  v.  Willson,  25  N. 

Initaaee    of   Bnffldent    Complaint. —  H.  229;  Bowman  v,  Noyes,  12  N.  H. 

Where  an    account  was  filed  in  a  jus-  307;  West  v,  Whitney,  26  N.  H.  314; 

tice's  court  against  **  Irving,  McKay  &  Chase  v.  Lovering,  27  N.  H.  296. 

Co.,"  the  summons  returned  served  on  New  Tork. — Argall  v.  Pitts,  78  N. 

"the  defendants,"  and   the  judgment  Y.  243;  Sayres  v.  Miller,  10  Civ.  Pro. 

entered  by  default,  it  was  held  that  the  Rep.  (N.  Y.  Super.  Ct.)  71. 

complaint  and  summons  were  sufficient  Tennessee. — Mississippi,    etc.,    R. 

to  sustain   the  judgment      Martin  v.  Co.  v.  Green,  9  Heisk.   (Tenn.)  588; 

District  Ct.,  13  Nev.  85.  Hall  v.  Mount,  3  Coldw.  (Tenn.)  73. 

Action   against    BtocUiOlder.  —  In    a  Texas. — Johnson  v.  Dowling,  i  Tex. 

proceeding  to    recover  an  assessment  App.  Civ.  Cas.,   ^  1090;    Hawkins  v, 

from  a  stockholder  of  a  corporation  Haney,  i  Tex.  App.  Civ.  Cas.,  §  723. 

on  his  statutory  liability,  it  is  error  to  "And  as  a  default  admits  only  the 

render  judgment  bv    default    against  facts  alleged  in  the  complaint,  and  as 

luch    stockholder    for    an   assessment  no   proof  is   required  to  prove  facts 

where  the  petition  omits  a  constitutive  outside  the  record  except  to  ascertain 

fact  under  the  code.     Hooker  v.  Kil-  the    quantum   of  damages  in   proper 

gour,  2  Cine.  Sup.  Ct.  Rep.  (Ohio)  350.  cases,  we  cannot  presume  that  proof 

Want  of    Answer. — So  a    judgment  was  made  of  the  presentation  and  re- 

^J  default  for  want  of  an  answer  to  a  jection  of  the  claim.  By  the  copy  of  the 

complaint  is  a  conclusive  determina-  complaint  the  defendant  is  informed 

tion  as  to  all  matters  well  plefided  and  of  all  the  facts,  and  the  only  facts  the 

117  Volume  VI. 


XffMt  Of  Defiralt  on  FrooMdingi.  DEFA  UL  TS. 


BiAkiilt  M  an  AdmiMion. 


v» 


J 


I: 


I 


Conolniion  of  Law. — Nor  does  it  admit  an  allegation  which  consti- 
tutes a  mere  conclusion  of  law.^  The  facts  pleaded  must  accord- 
ingly be  sufficient  to  form  a  legal  basis  for  the  judgment  taken  by 
default,  or  it  will  be  reversed  on  appeal  or  set  aside  on  proper 
application.* 

plaintiff  intends  to  prove  if  denied,  accordance  with  the  rule  in  chancerj 

Those  he  admits  by  his  default  but  no  which  obtains  at  law  only  where  tb'e 

more.''  Hentsch  v.  Porter,  loCal.  555.  abolition  of  the  formal  distinctions  has 

In  Aasnmpfit  on  a  Promlaiory  Note,  if  led    to    the    adoption    of    principles 

the  declaration   does   not  allege  that  founded  on  or  based  on  equitable  prin- 

the  defendant  is  the  maker  of  the  note,  ciples  of  practice. 

and  that  the  note  is  unpaid,  a  judg-  Premature  Action. — Where  the  cause 

ment  upon  a  default-  cannot  be  sus-  of  action  has  not  yet  accrued  a  default 

tained.     Smith  v.  Carley,  8  Ind.  451.  or  judgment  thereon  does  not  cure  the 

1.  As,  for  instance,  an  allegation  that  error,  Winston  v.  Miller,  I3  Smed.  & 
by  reason  of  the  causes  aforesaid  the  M.  (Miss.)  550;  and  the  defect  is  avail- 
defendant  is  indebted  and  liable  to  the  able  on  error  even  after  appearance 
plaintiff.  Cragin  v.  Lovell,  109  U.  S.  and  judgment  by  nii  dicit,  Randolph 
199;  Hollis  V,  Richardson,  13  Gray  v.  Cook,  2  Port.  (Ala.)  286,  where 
(Mass.)  392.  Thornton,  T.,  said  :  *•  When,  however, 

2.  Griffith  v.  Clarke,  18  Md.  457;  even  there  [in  England],  the  writ  pre- 
Hall  V.  Jackson,  3  Tex.  310.  cedes  the  declaration  and  is  the  foun- 

Married  Woman's  Note. — ^A  promis-  dation  and  commencement  of  the  suit, 
sory  note  signed  by  a  feme  covert  can-  it  is  held  fatal  in  error,  even  after  ver- 
not  be  enforced  agamst  her  by  any  diet,  to  issue  it  before  the  cause  of  ac- 
proceeding  at  law.  A  judgment  by  tion  existed.  For  the  English  doctrine 
default  against  her,  when  sued  at  law  on  this  head,  see  Ward  v.  Honey- 
on  such  a  note,  is  a  nullity,  and  en-  wood,  Doug.  62 ;  Wood  v,  Newton,  i 
forcement  of  it  against  her  separate  Wils.  147,  Bac.  PI.  B.  51,"  etc.  And 
estate  may  be  restrained  in  equity  by  in  the  same  case  it  was  said  by  Saf- 
injunction.  Griffith  v.  Clarke,  18  Md.  fold,  J. :  "  The  only  difficulty  I  have 
457.  felt  in  this  case  has  been  to  deter- 
in  a  Bnnupuury  Proeeeding,  founded  on  mine  whether  the  appearance  of  the 
statements  contained  in  the  notice  defendant  and  the  judgment  by  default 
thereof,  the  court  is  not  authorized  to  did  not  cure  or  constitute  a  waiver  of 
render  a  judgment  by  default  except  the  objection.  In  reference  to  this 
in  conformity  with  the  proof  adduced,  principle,  respectable  authority  has 
Todd  V.  Caines,  18  B.  Men.  (Ky.)  621 ;  maintained  that  a  judgment  by  default 
Terrill  v,  Cecil,  3  Mete.  (Ky.)  347.  cures  only  such  defects  in  the  decliura- 
Thus  where  notice  is  given  of  a  mo-  tion  as  would  have  been  aided  by  a 
tion  against  a  sheriff  and  his  sureties  general  demurrer — that  the  effect  of  a 
for  failing  to  pay  money  to  a  county  demurrer  to  the  pleadings  is  that  it 
creditor,  it  cannot  be  taken  as  con-  reaches  back  through  the  whole  record 
fessed  upon  defendant's  default,  and  attaches  ultimately  upon  the  first 
Todd  V.  Caines,  18  B.  Mon.  (Ky.)  621.  substantial  defect  in  the  pleadings,  on 
Statute  of  Limitations  —  Kansas. —  whichever  side  it  may  have  occurred. 
Where  the  plaintiff 's  pleadings  show  [Gould's  PL,  c.  10,  $  26;  c.  9,  ^  36.] 
on  their  face  that  the  cause  of  action  It  is  also  said  that  the  objection 
is  barred  by  the  statute  of  limitations,  '  that  the  right  of  action  had  not  ac- 
it  is  held  in  Kansas  that  the  defendant  crued  at  the  commencement  of  the 
does  not,  by  his  default  in  failing  to  suit  may  be  pleaded  in  abatement,  as 
answer  or  demur,  waive  his  right  to  where  an  action  on  a  contract  is  com- 
appear  on  the  trial  and  object  to  their  menced  before  the  time  appointed  for 
sufficiency.  Zane  v.  Zane,  5  Kan.  13^,  the  performance ;'  but  that  this  plea 
holding  also  that  the  reception  of  evi-  is  .  seldom  necessary,  because  if  the 
dence  by  the  court  on  such  a  petition  defect  appear  upon  the  face  of  the 
over  the  objections  of  the  defendant  is  declaration  it  is  fatal  on  demurrer; 
erroneous.  In  the  same  case  it  was  and  if  not  it  may  generally  be  taken 
pointed  out  that  the  decision  was  in  advantage  of  on  the    trial.    [Gotild's 
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b.  Secundum  Allegata  et  Probata. — A  default  does  not 
relieve  the  plaintiff  from  the  burden  of  the  rule  that  the  proofs 
where  required  must  conform  to  the  allegations.' 

c.  Default  of  a  Codefendant. — The  default  of  one  co- 
defendant  does  not  relieve  the  plaintiff  from  the  necessity  of 
establishing  the  case  stated  in  his  complaint  where  it  is  traversed 
generally  by  the  remaining  codefendants.* 

d.  Plaintiff's  Failure  to  Reply  to  Partial  Defense. — 

The  plaintiff's  default  in  failing  to  reply  to  a  plea  covering  only 
part  of  the  issues  does  not  preclude  him  from  trying  issues  not 
met  by  the  plea.' 

e.  Application  of  the  General  Rule — (i)  At  Law. — The 

rule  that  the  default  admits  the  allegations  of  the  plaintiff's  plead- 
ing applies  to  all  actions  at  law  without  distinction.** 

(2)  On  Contract. — In  a  suit  on  a  contract  the  defendant  by  his 
default  submits  the  contract  and  his  rights  under  it  to  the  court,^ 
and  where  the  contract  is  void  on  its  face  the  court  must  so 
adjudge,  notwithstanding  the  default.* 

(3)  Action  on  Official  Bond, — In  an  action  on  an  official  bond  a 

PI.,  c.  5,  §    137,   8.]    The  remarks  of  S.  Snyder  t;.  Quarton,  47  Mich.  211. 

Judge  Gould  do  not  fully  embrace  the  4.  Attorney's  Fees. — As  the  defend- 

particular  pomt  under   consideration,  ant's  default  admits  the  truth  of  the 

where  the  defect  does  not  appear  in  matters  pleaded,  it  must  be  construed 

the  declaration   without  reference  to  to  admit  that  attorney's  fees  stipulated 

the  capias  ad  respondenduniy  but  ap-  to  be  paid  in  a  note,  if  put  in  suit  for 

pears  from  the  latter,  and  where  there  collection,   are    due    and    reasonable, 

is  no  plea  to  the  merits,  nor  any  excep-  Alexander  v.  McDow,  108  Cal.  25. 

tion  taken  in  the  court  below.    It  is  Action  against  Administrators. — In  an 

clear,  however,   that  the   issuance  of  action  on  a  judgment  against  admin- 

the  capias  with  us  is  the  commence-  istrators  suggesting    a   devastavit^   a 

ment  of  the  suit.    From  the  other  au-  judgment  by  default  admits  the  truth 

thorities  to  which   I  have  referred  it  of  the  allegations  in   the  declaration, 

appears  that  if  the  defect  appear  from  and  a  jury  of  inquiry  is  not  necessary 

the  pleadings,  and  has  not  been  waived  to  ascertain  the  damages.     Greenup  v, 

bj  the  defendant's  plea,  it  is  available  Woodworth,  7  111.  232. 

in  error;  nor  do  those  cases  limit  the  5.  Moseley  v.  Smith,  21  Tex.  441; 

inspection  ofthe  revising  tribunal  to  the  Campbell  t;.  State  Cent.  Bank,  i  Tex. 

pleadings  in  their  technical  acceptation,  App.  Civ.  Cas.,  §  378. 

but  seem  to  consider  the  objection  fatal  In  an  Action  on  a  Promissory  Note  a 

if  it  appear   in  any  part  of  the  record,  judgment  by  default  admits  the  aver- 

and  to  regard  the  process  by  which  the  ment  that  tne  plaintiffs  were  the  own- 

(uit   is   commenced    as    a    matter  of  ers  of  the  note.     Guest  v.  Rhine,  16 

record  for  ascertaining  the  time."  Tex.  549. 

Aetton  on  Promissory  Note. — So  where  ExecnUon  of  Mortgage. — In  a  suit  on 

a  suit  is  brought  upon  a  note  before  a  promissory  note  with  a  mortgage  to 

the  expiration    of  the   third   day  of  secure  its  payment,  both  embraced  in 

grace,  it  is  prematurely  brought,  and  one  instrument,  the  default  of  the  de- 

the  judgment  by  default    cannot  be  fendant  admits  the  execution  of  the 

niaintained,  as  the  defect  goes  to  the  mortgage.  Ricksv.  Pinson,  2iTex.507. 

right  of  action.     Winston   v.  Miller,  6.  Moseley  v.  Smith,  21  Tex.  441. 

13  Smed.  &  M.  (Miss.)  550.  As,  for  instance,  where  an  illegal  rate 

1.  Hall  V,  Jackson,  3  Tex.  310 ;  of  interest  is  stipulated  for  in  the  con- 
Rogers  V.  Harrison,  i  Tex.  App.  Civ.  tract  and  included  in  the  judgment. 
Cas.,  4  494.  Campbell  v.  State  Cent.  Bank,  i  Tex 

S.  Perrin  v,  Johnson,  16  Ind.  72.  App.  Civ.  Cas.,  §  378. 
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default  admits  its  execution  but  not  the  truth  of  the  assignment 
of  the  breach,  which  latter  must  be  inquired  into.^ 

(4)  Real  Action. — Where  the  title  to  real  estate  is  the  subject 
of  controversy  a  default  admits  its  validity.* 

(5)  Allegation  of  Fraud, — ^A  default  admits  an  allegation  of 
fraud  properly  made  in  the  complaint.' 

(6)  In  Actions  of  Tort — Tretpftn  Qwure  ClaninnL — Where  judgment 
is  taken  by  default  evidence  of  the  locus  in  quo  is  not  required.* 

TnipaM  de  Bonii  Asportotii. — In  trespass  de  bonis  asportatis  the 
effect  of  a  default  is  limited  to  an  admission  that  the  defendant 
cannot  make  a  complete  defense.* 

AiMtnlt  and  Battery. — In  an  action  for  assault  and  battery  a  default 
admits  the  traversable  allegations  of  the  declaration,  but  not  the 
specific  day  when  the  injury  was  done,  or  the  circumstances  of 
aggravation.* 

{7^  In  Equity. — See  article  DECREES,  vol.  5,  p.  989. 

(8)  In  Summary  Proceedings. — The  default  of  a  defendant  in 
summary  proceedings  admits  the  right  of  the  plaintiff  as  alleged 
in  his  pleadings.'' 


ii^ 


=::;  M 


1.  State  V.  Ownby,  49  Mo.  71,  de- 
cided under  the  Missouri  statute. 
Macklin  v.  Ruth,  4  Harr.  (Del.)  87. 

Detot  on  Bond. — In  an  action  of  debt 
on  bond  a  judgment  by  default  admits 
the  debt  as  set  forth  in  the  declaration, 
and   the  plaintiff  may  take  judgment 


Blcht  to  Land.— The  default  conclu- 
sively establishes  the  plaintifiTs  right 
to  the  land.  Welch  v.  Holmes,  2  Tex. 
Unrep.  Cas.  342 ;  Clark  v.  Crompton, 
15  Tex.   32. 

5.  Rose  V.  Gallup,  33  Conn.  346. 

Damages. — Unless   further  proof  is 


for  the  amount  named  without    the    made  the   admission   renders  the  de- 
production  of  the  bond.     M'Cutchin    fendant    liable  for  nominal  damages 


V.  Batterton,  i  Mo.  342. 

2.  Bradford  v.  Bradford,  5  Conn.  131. 

Qeotment. — So  in  ejectment  a  de- 
fault admits  plaintiff's  ownership  of 
land  and  allegations  of  title.  Tucker 
V.  Hamilton,  108  HI.  464. 

Use  and  Occupation. — And  in  an  ac 


only.  Rose  v.  Gallup,  33  Conn.  346; 
Havens  v.  Hartford,  etc.,  R.  Co.,  28 
Conn.  69.  See  infra^  XVII.  4.  g.  (i) 
In  General. 

Taking  Admitted. — In  an  action  of 
trespass  a  default  admits  the  taking  of 
the  property.     Warren  v.  Kennedy,  i 


tion  for  use  and  occupation,  where  it  Heisk.  (Tenn.)  437. 
was  contended  upon  the  execution  of        6.  Bates  v.   Loomis,   5   Wend.  (N. 

a  writ  of  inquiry  that  the  plaintiff  was  Y.)  135. 

bound  to  prove  that  the  house  for  the  7.  People  v.  Ulrich,  2  Abb.  Pr. 
rent  of  which  the  action  was  brought  (N.  Y.  Supreme  Ct.)  28.  In  that  case 
belonged  to  him,  the  default  of  the  it  was  held  that  failure  to  appear  be- 
defendant  was  held  to  admit  upon  the  fore  a  justice  of  the  peace  on  the  re- 
record  the  occupation  of  the  house  turn  of  a  summons  in  summary  pro- 
under  the  plaintiff.  Warren  v.  Ken-  ceedings  to  remove  a  tenant  admits 
nedy,  I  Heisk.  (Tenn.)  442;  Davis  v.  therightsof  the  landlord  and  precludes 
Holdship,  cited  in  Kingston  v.  Hay-  the  tenant  from  afterwards  objecting 
church,  I  Chit.  Rep.  6^4,  note  a,  18  to  irregularity  in  the  proceedings  on 
E.  C.  L.  189,  note  a;  East-India  Co.  certiorari. 
V.  Glover,  i  Stra.  612.  Failure  to  Answer  Interrogatories.— In 

8.  Greeley  v.  Sample,  22  Iowa  338,  a    proceeding    on   summary    process, 

where  it  was  alleged  that  defendant  where   defendant   fails   to  answer  on 

held   certain  real  estate   fraudulently  interrogatories  whether  he  had  made 

and  in  trust  for  another.  a  mark    to    a    promissory    note   and 

4.  Fream  v.  Cruikshanks,  3  McCord  whether  he  justly  owed  an  account, 

(S.  Car.)  84.  copies  of  which  were  filed  with  proc- 
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(9)  Scire  Facias, — A  scire  facias  is  analogous  to  a  declaration, 
and  the  default  admits  the  material  allegations  of  the  writ.^ 

(10)  In  Case  of  Joint  Defendants, — Where  there  are  several 
joint  defendants  a  judgment  by  default  fixes  the  joint  liability  of 
all.*  But  the  default  of  one  joint  defendant  alone  does  not  con- 
clusively determine  his  liability  to  the  plaintiff.*  It  is  dependent 
on  the  issue  of  the  trial  as  to  the  remaining  defendants  who 
appear  and  answer,  and  a  judgment  in  their  favor  releases  the 
defaulting  defendant  from  all  liability.* 

(i  i)  In  Criminal  Cases, — In  a  criminal  case,  upon  the  default  of 
the  defendant  the  penalty  named  in  the  recognizance  becomes  for- 
feited and  the  state  may  bring  suit  thereon.^ 

(12)  In  Trustee  Process, — Where  a  garnishee  has  allowed  a  de- 
fault to  be  taken  against  him,  it  admits  his  indebtedness  to  the 
debtor  and  his  liability  to  be  charged  for  the  amount  named  in 
the  writ,*  but  not  for  more.'' 

(13)  Default  of  Executor, — The  default  of  an  executor  or  ad- 
ministrator admits  assets  to  the  extent  of  the  plaintiff's  demand, 
so  far  as  regards  the  plaintiff  in  the  particular  action.^ 

(14)  Capacity  of  Plaintiff  to  Sue, — The  failure  of  the  defendant 
to  appear  or  plead  admits  the  capacity  in  which  the  plaintiff  sues ;® 

ess,  it  was  held  that  a  decree  by  default  32  Atl.   Rep.  157;  Drew  v.  Towie,  27 

was  properly  given  against  him   for  N.  H.  412. 

the  amount  of  a  note  and  account  on  7.  Drew  v.  Towle,  27  N.  H.  412. 

his  failing  to  answer.     Vi^alker  v.  Ma-  8.  Brown  v,  McKee,  108  N.  Car.  387; 

tlianey,  Harp.  (S.  Car.)  187.  McDowell  v,  Asbuiy,  66  N.  Car.  444; 

1.  Kietzell   V,   People,   72   111.  416;  Treil  v.  Edwards,  6  Mod.  308;  Rock 
Garrison  v.  People,  21  111.  535.  v.  Leighton,  i  Salk.  310;  Skelton  v, 

2.  Clark  v.  Crompton,  15  Tex.  32.         Hawling,  i  Wils.  258;  Wheatly  v.  Lane, 
Liable  for  AU  Damaces. — Where    all     i  Saund.  216;  Dickson  v.  Wilkinson,  3 

defendants  are  defaulted  they  are  all  How.  (U.  S.)  57;  Trimmier  v,  Thom- 
liable  for  the  whole  damages  actually  son,  19  S.  Car.  253. 
sustained  by  the  plaintiff  as  assessed,  DeTEStaTlt. — A  judgment  by  default 
although  it  may  appear  by  the  evidence  against  an  executor,  and  return  of  ex- 
before  the  assessor  that  one  of  them  ecution  **  no  property  found, "are  con- 
did  not  participate  in  the  trespass,  elusive  evidence  of  a  devastate t  to  the 
Gardner  v.  Field,  i  Gray  (Mass.)  151.  amount  of  the  judgment  in  a  second 

Limitation  of  Principle. — But  where  action   by  the  same  plaintiff  against 

a  joint  action   in  tort  is  brought,  of  him  in  his  individual  capacity,  suggest- 

course  damages  can  be  assessed  only  ing  a  devastavit.    Garrow  v.  Emanuel, 

for  acts  committed  by  all  the  defencl-  3  Stew.  (Ala.)  285. 

ants  jointly,  and  the  fact  that  all  the  9.  Curtis  v.  Herrick,  14  Cal.  117. 

defendants    have    been    defaulted    by  Or  that  the  plaintiff  ^ued  in  a  proper 

agreement    does    not   alter  the   rule,  capacity.     Powell  v,  Washington,   15 

Folger  v.  Fields,  12  Cush.  (Mass.)  93.  Ala.  803;  Hubbard  v.  Chappel,  14  Ind. 

8.  Kincaid  v,  Purcell,  i  Ind.  324.  601;  Emery  v.  Evansville,  etc.,  Straight 

4.  Kincaid  v,  Purcell,   i  Ind.  324;  Line  R.  Co.,  13  Ind.  143;  Anderson  t;. 
Davis  V,  Graniss,  5  Blackf.  (Ind.)  79;  Newcastle,  etc.,  R.  Co.,  12  Ind.  376. 
Barton  v.  Petit,  7  Cranch  (U.  S.)  194;  Administrator.  — Where     the    com- 
Pierson  v,  David,   4  Iowa  410.     See  plaint  avers  title  in  the  plaintiff  as  ad- 
also  article  Dbcrbbs,  vol.  5,  p.  995.  ministrator  a  default  admits  it.  Curtis 

5.  State  V,  Gilmore,  81  Me.  405.  See  v.  Herrick,  14  Cal.  117. 

article  Bail  and  Rbcoonizancb,  vol.        By  Beneficial  Party. — Where  a  suit  is 
3,  p.  235.  instituted  by  one  having  the  beneficial 

6.  Caouette  v.  Young  (N.  H.  1892),     interest  in  a  note  in  the  name  of  the 
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at  all  events  where  that  character  is  averred  in  the  plaintiff's  com- 
plaint.* 
/.  What  Defects  are  Cured  by  Default — (i)  In  General. 

— Where  the  pleadings  of  the  plaintiff  are  defective  a  default  suf- 
fered by  the  defendant  waives  all  informalities  therein  not  going 
to  the  cause  of  action.*  Defective  allegations  of  a  fact  are  cured 
by  a  default,'  but  not  the  entire  absence  of  any  allegation  of  the 
fact.* 

(2)  Misjoinder. — ^A  plea  of  the  general  issue  followed  by  a  judg- 
ment by  default  does  not  cure  the  error  of  misjoinder.* 

payee,  who  is  dead,  for  the  use  of  the  in  evidence.     Hojt  v.  Mason,  2  Colo. 

former,  and  the  defendant  appears  and  113. 

suffers  a   judgment    nil  dicit    to  be  Names,  Dates,  and  Amonnt. — Where 

rendered  against  him,  he  is  estopped  the  pleadings  do  not  so  set  forth  the 

from  afterwards  moving  to  vacate  the  cause  of  action  as  to  names  of  parties, 

judgment  on  account  of  the  death  of  dates,  and  amount  claimed  as  to  enable 

the  nominal  plaintiff;  and  a  security  the  court  to  render  judgment  without 

of  the  defendant  in  such  a  case  is  as  resorting  to  evidence  aliunde^  no  judg« 

much  concluded  by  the  judgment  as  mentby  default  can  be  sustained.   Kim- 

the  defendant    himself.       Powell  v,  marie  v,   Houston,    etc.,    R.   Co.,  76 

Washington,  15  Ala.  803.  Tex.  686. 

1.  Hubbard  v.  Chappel,  14  Ind.  601.  OmlBBion  of  IndlapenMble  lUegation. 

2.  Eaton  v,  Harris,  42  Ala.  491;  — A  default  does  not  admit  the  liability 
Mount  V.  Stewart,  86  Ala.  365 ;  Walke  of  the  defendants  on  a  petition  which 
V,  Circleville  Bank,  15  Ohio  288;  omits  the  allegation  of  a  fact  indis- 
Grigsby  v.  Ford,  3  How.  (Miss.)  184.  pensable  to  the  maintenance  of  the 

Inland  Bill  of  Ezchan^. — ^The  fact  action.    Gould  i;.  Bonds,  i  Bush  (Ky.) 

that  an  inland  bill  of   exchange  was  189;  Johnson  v.  Pierce,  12  Ark.  599. 

not  protested  at  the  place  where,  on  Mandamus. — A  default  on  a  petition 

its  face,  it  was  made  payable,  cannot  for  a  mandamus  to  compel  the  abate- 

be  taken  advantage  of  after  judgment  ment  of  taxes  admits  the  facts  averred 

by  nil  dicit.    The  defect  is  cured  by  in  the  petition  to  be  true,  but  does  not 

the  statute    of    jeofails.     Grigsby    v.  admit  that  the  facts  so  alleged  entitle 

Ford,  3  How.  (Miss.)  184.  the  petitioner  to  the  relieiasked.   Mad- 

3.  Hentsch  v.  Porter,  10  Cal.  555;  isonCountyt^.  Smith,  95  111.  328,  where 
Harmon  v,  Ashmead,  60  Cal.  439;  the  court  said  :  '*  If  the  facts  thus  ad- 
Loeber  r;.  Delahaye',  7  Iowa  478.  mitted  to  be  true  do  not  authorise  or 

Blank  in  Declaration. — A  judgment  require  the    relief  the    court  has  no 

by  default  cures  the  defect  of  leaving  power  to  grant  it.  ♦  *  *  The  plaintiff 

blank  in  the  declaration  Uie  amount  of  must  show  a  sufficient  cause  of  action 

damages  where  they  are  stated  in  the  •  •  •  whether  there  be  a  trial  or  a 

writ.  Williams  v.  State  Bank,  i  Coldw.  default." 

(Tenn.)  43.  5.  Whipple  v.  Fuller,  11  Conn.  582. 

4.  Hentsch  v.  Porter,  10  Cal.  555;  Sufficient  Avennents. — An  averment 
St.  Louis,  etc.,  R.  Co.  v.  State,  58  in  a  declaration  that  there  was  ap- 
Ark.  39;  Bosch  v,  Kassing,  64  Iowa  praised  and  allowed  to  the  plaintiff  a 
312;  Doud  t^.  Duluth  Milling  Co.,  55  certain  sum  **as  damages  for  the  taking 
Minn.  53.  and  appropriating  of  land  belon^in^ 

Compared   with    Verdict. —  The    rule  to  and  in  possession  of  this  plaintiff '* 

that  a  verdict  cures  all  the  defective  is  a  sufficient  averment  of  title  to  the 

allegations  of  the  declaration  does  not  real  estate  to  support  a  judgment  by 

apply  to  a  default.     Hoyt  v.  Macon,  2  default.     Braggr.Chicago,  73  111.  152' 

Colo.  113.    See  also  Cleveland,  etc.,  R.  In  an  action  on  the  case  for  deceit  a 

Co.  V.  Tyler,  9  Ind.  App.  689.     Since  declaration   which  sets  out  the  false 

there  is  no  issue  upon   the  pleadings  representations,  the  knowledge  by  the 

and  no  finding  of  facts  by  the  jury  upon  plaintiff  in  error  that  they  w^ere  false, 

which  to  base  a  presumption  that  facts  their  falsity  in  fact,  the  materiality  of 

not  alleged  in  the  pleading  were  shown  the  representations,  the  reliance  upon 
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(3)  Unauthorized  Amendment. — ^A  defendant  does  not  admit  by 
his  default  the  facts  alleged  in  a  substantial  amendment  of  the 
complaint,  introducing  a  new  cause  of  action  made  after  a  hear- 
ing in  damages.^ 

(4)  By  Judgment  NilDicit — (a)  In  Ctoneral. — While  judgment  by 
nU  dicit  is  substantially  a  judgment  by  default  *  it  oper- 
ates  to  waive  some  errors  not  cured  by  a  judgment  by  default 
without  appearance,*  but   it  does  not  have  the  effect  of  curing 

them  bj  the  defendants  in  error  and  Sarvioa  of  Prooeaa. — It  is  a  waiver  of 

consequent  damage,  is  sufficient  upon  all  objections  to  the  service  and  return 

vhich  to  take  judgment  bj  default,  of    process.     Storey    v,    Nichols,    2a 

Brown  v.  Lobdell,  50  111.  App.  559.  Tex.  90. 

1.  Pitkin  V,  New' York,  etc.,  R.  Co.,  Mere  Formal  Irregularities  in  stating 

64  Conn.  482.  See  also  St.  Louis,  etc.,  the  cause  of  action,  or  incidental  facts, 

R.  Co.  V.  McReynolds,  24  Kan.   368.  are   waived.    Cartwright   v,    Roff,    i 

1  Goodlett  V.  Stamps,  29  Tex.  123.  Tex.  78. 

Tbe  Wltbdrawal   of  tbe  Beftndant'a  Bffeet  Summarised. — It  **  amounts  to 

Attivar  and  the  entry  of  a  judgment  an  admission  of  the  cause  of  action 

hy  nil  dicit  operate  as  a  waiver  of  all  substantially  stated   in    the  petition ; 

objections  to  the  petition  and  admit  and,  like  a  judgment  by  default,  the 

the  cause  of   action.     Cartwright  v.  amount  and   terms  of  the  judgment 

Roff,  I  Tex.  78 ;  Graves  v.  Cameron,  must  be  ascertained   by  reference  to 

77  Tex.  273.  the  petition,  together  with   the  usual 

Waiver  of  Answer. — Where  the  de-  proceedings    had    upon    such    judg- 

fendants  made  annwer  but  afterwards  ments.  "     Goodlett  v.  Stamps,  29  Tex. 

waived  a  trial  and  consented  that  their  121. 

default  be  entered,  it  was  held  a  virtual  Errors  Not  Cured. — It  does  not  cure  a 

confession  of  all  the  allegations  in  the  judgment  erroneous  because  rendered 

complaint.     Helena  Second  Nat.  Bank  for  a  larger  sum  than  was  alleged  to 

V.  Kleinschmldt,  7  Mont.  146.  be  due  on  the  cause  of  action  stated. 

On  Firm  Otdlgatkm. — A  judgment  by  Tanson  v.  Bank  of  the  Republic,  48 

nil  dicit  upon    a    sealed    instrument  Tex.  600;  Wheeler  v.  Roberts,  2  Tex. 

made  in  the  name  of  a  firm,  on  a  dec-  App.   Civ.   Cas.,    §  129;    Wheeler   v, 

laration  alleging  that  the  persons  com-  Pope,  5  Tex.  262 ;  Gilder  v.  Mclntyre, 

posing  the  firm  sealed  the  bond  with  29  Tex.  89;   Goodlett  v.   Stamps,  29 

their  seals,  binds  all   firm  members.  Tex.   121 ;    Wfnfried   v,    Yates,   Dall. 

McKnight  v.  Wilkins,  i  Mo.  308.  (Tex.)  364;  Wescott  v.  Menard,  Dall. 

Segnlarltjr  of  Previous  Proceedings. —  (Tex.)  503;  Grier  v.  Powell,  14  Tex. 

A  judgment  by  nil  dicit  taken  upon  320;  Storey  v.  Nichols,  22  Tex.  87. 

appearance  of   the   defendant    estops  **  The  rule  that  a  confession  of  judg- 

the  appellants   from  objecting  to  the  ment   waives   all   errors  in  the  judg- 

regularity  of    the   previous   proceed-  ment  is  itself  subject  to  limitation   and 

ings.    Eaton   v.  Harris,  42   Ala.  491 ;  restriction  necessarily  implied.     Hart 

Clements  v.    Johnson,  3  Stew.    &   P.  Dig.,  art.  771.     In  the  case  of  Mont- 

(Ala.)  269;  Dunn  v,  Tillotson,  9  Port,  gomery  v,  Barnett,  8  Tex.   143,  it  was 

(Ala.)  272.  decided  that  a  confession  of  judgment 

Prasumytlan  on  Appeal. — On  judg-  made  without  service  of  process,  and 
ment  by  nil  dicit,  in  regular  form,  the  be'fore  the  filing  of  a  petition,  was  con- 
appellate  court  will  presume,  if  neces-  trary  to  law,  and  that  the  error  therein 
sary  to  sustain  it,  that  it  was  so  ren-  was  not  waived  by  the  judgment  upon 
dered  because  the  defendant  failed  or  confession  being  entered.  So  in  such 
declined  to  plead,  and  not  because  he  case  where  the  affidavit  to  the  justness 
failed  to  pay  the  costs  required  by  a  of  the  debt  is  wanting.  Hopkins  v, 
former  order  granting  him  a  contin-  Howard,  12  Tex.  7.  So,  too,  if  a  cause 
uance.    Maund  t;.  Loeb,  87  Ala.  374.  of  action  is  set  out  in  the  petition  on  an 

3.  Goodlett  V.  Stamps,  29  Tex.  123 ;  open  account  for  two  hundred  dollars, 

laoson  V.  Bank  of  the  Republic,  48  and  a  judgment  is  expressly  confessed 

Tex.  600;  Wheeler  f'.  Pope,  5  Tex.  262.  on  a  note  for  three  thousand  dollars. 
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a  totally  defective  declaration.^ 

(b)  As  a  ConfNiion  of  Jndgmnt. — It  is  deemed  also  to  operate  as  i 
judgment  by  confession.'  But  its  effect  is  not  precisely  coexten 
sive  with  a  judgment  by  express  confession.*  The  inference  aris 

ing  from  it  is  rebuttable  by  any  act  of  the  party  which  create; 
an  adverse  presumption  of  greater  strength*  and  conclusive!) 
shows  that  the  errors  were  not  intended  to  be  waived.' 

it   can   hnrdly  be  doubted  but  that  this  the  partjto  waive  errors,  not  as  to  thi 

judgnieni    would    be    held    to   be  er-  law,  but   as  to  the   facts  only,  in   thi 

roncou6.  t>ecau8e  for  this  latt  cause  of  case;  whereas  an  express  confession  o 

action  there  would  have  been  no  pcti-  judgment  fullj-  made  would  waive  al 

lion,   no  process,  and  no  affidavit,  as  errors,  notwitlistandin^  the  demurre: 

required    bj    law.      >Iart.    Dig.,    art.  had  been  pressed    to  a   decision    ant 

770.     The  restriction  then  is,  that  the  overruled.   Hart.  Dig,,art. 771.    Again 

cause  of  action   embraced   in  the  ex-  such  implied  confession  is  liable  to  bi 

press   confession   must   not   be  an  en-  limited  and  qualified,  not  only  by  at 

tirely  different  one  from  that  stated  in  opposing  presumption,  but  also  in  thi 

the  petition.     If  lUch  a  radical  depart-  extent  of  itsoperation  on  Che  facts.   ./ 

ure   from   the  cause  of  action  alleged  confession  of  judgment  should  prop 

be  erroneous  in  the  case  of  an  eipress  erly   eipress   all  the   necessary   facts 

confession   of  judgment,   it  can  hardly  amounts,  and  terms  upon  which   thi 

be  otherwise  in  the  case  of  a  judgment  judgment  is   baaed.     Tidd's   Pr.  559 

by  aiiil  diet'/,  which   is   at  most  only  Montgomery  v.  Barnett,  8  Tex.  147.' 

an   implied   confession   of  judgment.  And  as  to  ascertainment  of  amount  i 

Storev  !■,  Nichols,  ii  Tex. 87.  was  said  in  the  same  case:  "Tile  men 

1    itmanuel  T'.  Ketchum,  21  Ala.  260;  act  of  withdrawing  pleas  cannot,  b< 

Randolph  v.  Cook,  3  Port.  (Ala.)  286.  implication,  ascertain  the  amount  an! 

a.  Janson  T.  Bank  of  the  Republic,  terms  of  the  judgment  otherwise  thai 

48  Tei.  600.  in  connection  with  and  in  reference  ti 

Withdrawal  of  Auiirar.— The    with-  the  plaintiff's  claitn  in  the   petition 

drawal  of  an  answer  by  the  defendant  It  acknowledges  that  plaintiff   has  j 

and   the   rendition  of  a  judgment  by  right  of  action  arising  upon  the  mal 

nil  dicit  are  equivalent  to  a  confession  ter  contained  In  the  petition,  whethe 

of  judgment.     Burton  v.  Lawrence,  4  it   be   perfectly  or  Imperfectly  sialei 

Tex.    373;     Gilder    v.    Mclntyre,    29  (where  no  rebutting  presumption  oh 

Tex.  89.  Uins,  as  in  case  of  Frailer  v.  Todd)  [ 

9.  Storey  v.   Nichols,   22   Tex.   92;  Tex.  461];   but  the  petition  itself  ma; 

Frazier  r.  Todd,  4Tex.  461.  not  and  often  does  not  fix  the  eiac 

4.  Storey  v.  Nichols,  22  Tex.  92.  amount    which    the   plaintiff   intend 

5.  Storey  v.  Nichols,  22  Tex.  92,  to  claim  and  designs  to  establish  b; 
where  the  court  said ;  "  In  Fraiier  v.  proof  under  it.  In  such  case  th 
Todd,  4  Tex.  461,  it  was  decided  that,  failure  in  the  extent  of  the  presump 
'the  withdrawal  of  an  answer  upon  the  tion  must  be  aided  by  some  of  th 
fact.'*,  after  demurrer  overruled,  is  not  modes  oE  ascertaining  facts  known  t 
equivalent  loBconfessionof  judgment ;  the  law.  If  Che  suit  be  upon  a  tiqui 
and  the  judgment  upon  demurrer  may  dated  demand  in  writing,  ic  is  sufS 
be  assigned  as  error.'  The  petition  cient  to  ascertain  the  amount  clalmei 
omitted  a  material  allegation,  Co  wit,  by  reference  to  the  facts  stated  in  th 
that  the  note  sued  on  was  executed  petition,  as  was  done  in  the  case  c 
by  the  defendant.  An  equally  im-  Burton  v.  Lawrence,  4  Tex.  373, and  i: 
portant  omission  was  made  in  the  the  case  of  Little  v.  Crittenden,  1 
case  of  Cartwright  v.  RoR,  I  Tex.  Tex.  192,  and  as  it  would  be  don 
78.  Why  mas  the  error  held  to  be  upon  default  under  the  statute  on 
waived  In  the  one  and  not  in  the  otherf  similar  dematid.  If  the  demand  wa 
The  answer  is  that  the  act  of  the  party  unliquidated,  as  in  account,  trespass 
in  pressing  his  demurrer  to  a  decision  and  the  like,  it  is  not  perceived  wh 
rebutted  the  implication  tro  tanlo  the  extent  of  the  Implied  confessio 
arising  usually  upon  the  wltfidrawal  of  might  not  be  aided  by  a  writ  c 
picas,  and  Indicated  the  intention  of  inquiry,  as  in  a  default  under  the  stal 
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(e)  Xoit  Contem  to  Faota  AUegad. — A  judgment  by  nil  dicit  must 
conform  to  the  legal  effect  of  the  facts  and  admissions  stated  in 
the  plaintiff's  declaration.^ 

(5)  By  Statute  of  Jeofails  and  Amendments. — The  statute  of 
jeofails  does  not  apply  to  judgments  rendered  by  default  unless 
expressly  made  applicable  by  statute.*  At  common  law  a  judg- 
ment by  default  cured  only  such  defects  as  were  remedied  after 
verdict  by  statute,*  and  not  such  as  were  cured  by  verdict  at  com- 
mon law.*  And  where  the  statute  of  jeofails  is  expressly  made  ap- 
plicable, if,  after  allowing  to  the  plaintiff  the  benefit  of  the  statute, 
the  facts  alleged  do  not  entitle  him  to  recover,  no  facts  can  be 
supplied  by  intendment  and  no  judgment  in  his  favor  can  be 
rendered.* 

(6)  Failure  to  Sign  Answer, — Under  the  general  rule  that  judi- 
cial proceedings  which  are  amendable  are  not  void,®  the  fact  that 

ate.  The  conclusion  then  is  that  the  4.  a  Tidd's  Pr.,  927 ;  Hayes  v.  War- 
withdrawing  the  pleas  is  an  implied  ren,  2  Stra.  933;  Stemmel  v,  Hogg,  i 
confession  of  judgment,  having  ref-  Saund.  238. 

erence  to  the  cause  of  action  stated  or  6.  Johnson  v.  Pierce,  12  Ark.  599 ; 

attempted  to  be  stated  in  the  petition ;  Winston  v.  Miller,    12   Smed.    &   M. 

untamount  to  an  express  confession  (Miss.)  550. 

of  judgment  only  which  does  not  state  Want  of  Jvdlelal  Witt. — Under    the 

the  amount  and  terms  of  the  judgment,  statutes  of  amendment  and  jeofails  no 

and  liable  to  be  partially  curtailed  and  objection  can  he  taken  after  a  judgment 

qualified  bj  facts  in  the  record  which  by  default  for  want  of  a  judicial  writ. 

raise  a  rebutting  presumption."  Young  v.  Delaware,   etc.,  R.  Co.,  38 

1.  Story  V.  Nichols,  32  Tex.  87.  N.  J.  L.  504;  lies  v.  Pitt,  2  Ld.  Raym. 

a.  Craig  V.  Nettle,  3  Bibb  (Ky.)  17;  1397;  Mallory  v.  Jennings,  2  Stra.  878. 

Hatcher  x\  Lewis,  4  Rand.  (  Va.)  152.  A  writ  of  inquiry  is  such  a  writ;  also 

See  also  Neidenberger  v.  Campbell,  a  writ  of  attachment  in  a  suit  against 

II  Mo.  359.  a   garnishee  hy  scire  facias.     Young 

Tlia  Kngllali  Biatutei  of  Jeofails  were  v.  Delaware,   etc.,   R.  Co.,  38  N.  J. 

"  invariably    construed     not     to    ex-  L.  502. 

tend  [to]  the  judgments  by  default  un-  What  lUogatioiui  Baaantlal. — Nor  will 
til,  by  the  act  for  the  amendment  of  a  judgment  by  default  be  reversed  by 
the  law  passed  in  4  Anne,  c.  16,  ^  2  (see  reason  of  the  omission  of  any  allega- 
Chittj  on  Pldgs.,  appendix,  701),  the  tions  which  would  have  rendered  3ie 
statutes  of  jeofails  were,  by  express  petition  demurrable,  nor  for  the  omis- 
eoactment,  extended  to  judgments  sion  of  any  averment  without  the  proof 
upon  confession,  fi/ili7</fW/ or  won  jff/n  of  which  the  triers  should  not  have 
informatus"  Swearingen  v.  Mount  given  a  verdict.  Robinson  v,  Mis- 
Pleasant  Bank,  13  Ohio  302.  souri  R.  Constr.  Co.,  53  Mo.  435. 

HUnomer. — A  judgment  by  default  6.  Rosenheim  v,  Hartsock,  90  Mo. 

cures  the  defect  of  misnomer  in  the  365;  Hardin  v,  Lee,  51  Mo.  241 ;  Hunt 

summonswhere  the  defendant  had  rea-  t/.  Loucks,  38  Cal.  372;  Parmelee  v, 

son  to  believe  that  it  was  intended  for  Hitchcock,    12    Wend.    (N.    Y.)    96; 

him.    Waldrop  v,  Leonard,  22  S.  Car.  Cooper  v.  Reynolds,  10  Wall.  (U.  S.) 

118;  Genobles  tr.  West,  23  S.  Car.  iql;  308. 

Guinard  r.   Heysinger,   15    111.   288;  **  Proceedings  which  are  amendable 

Hammond  v.  People,  32  111.  473;  La-  are  not  void.     The  very  fact  that  the 

fayette  Ins.  Co.  v.  French,  18  How.  court  can  make  the  amendment  shows 

(U.  S.)  404;    Baltimore    First    Nat.  ex  vt /«r;7f  in  1  that  the  proceedings  are 

Bank  v.  Jaggers,  31  Md.  38 ;  Ex  p.  Kel-  merely  erroneous  or  irregular,  and  that 

^^%%^  6  Vt.  511;    Crawford  i;.  Satch-  the  court  has  jurisdiction."     Hardin 

^elli  2  Stra.  1218;    Doo  v.  Butcher,  3  v.  Lee,  51  Mo.  241. 

T.  R.  6x1 ;  Oakley  v.  Giles,  3  East  167.  '*  Amendability,  in  such  cases,  is  the 

'•  3  Tidd's  Pr.  927.  experimentum   crucis    of  legal  valid- 
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the  answer  is  not  signed  by  the  defendant  or  his  attorneys  as 
the  statute  requires  does  not  render  void  the  judgment  by  default 
taken  against  the  plaintiff.^ 

(7)  Questions  of  Jurisdiction, — A  default  does  not  waive  the 
question  of  the  jurisdiction  of  the  trial  court  over  the  person  or 
subject-matter.* 

4.  Effect  on  Defendant's  Participation  in  Subsequent  Proceedings— ^z. 
Defendant  out  of  Court. — Where  the  defendant  has  made 
default  he  is  out  of  court  and  is  not  entitled  to  take  any  further 
step  in  the  cause  affecting  the  plaintiff's  right  of  action.* 

b.  Jury  Trial. — And  the  court  is  not  authorized  to  award  a 
jury  trial  on  the  cause  of  action,  as  there  is  no  issue  to  try.* 

c.  Writ  of  Inquiry. — And  where  a  writ  of  inquiry  is  awarded 
in  damages  the  question  considered  must  be  confined  to  the 
amount  of  recovery.* 

d.  Filing  Pleadings. — The  defendant  is  not  entitled  to  file 


ity."     Rosenheim  v,  Hartsock,  90  Mo.  Modlfloation  of  a  Decree. — The  default 

365.  does  not,  however,  preclude  the  de- 

1.  Cochran  v.  Thomas  (Mo.  1895),  fendant  from  moving  to  modify  the 
33  S.  W.  Rep.  6.  decree,  where  the  motion  is  confined 

2.  Debs  V.  Dalton,  7  Ind.  App.  84.  to  grounds  contained  in   the  record; 

How  Raised. — The  question  may  be  but  he  cannot  seek  thereby  to  inter- 
raised,  therefore,  by  a  motion  in  arrest  pose  a  defense  or  secure  the  modifica- 
of  judgment  in  the  trial  court,  or  bj  tion  on  any  ground  not  found  in  the 
assignment  of  error  on  appeal.  Debs  record.  Mickley  v,  Tomlinson,  79 
V,  Dalton,  7  Ind.  App.  84.  Iowa  383. 

S.  Lake  f.  Jones,  49  Ind.  300;  Briggs  4.  Smith  v,  Billett,  15  Cal.  23;  Mc- 

V.  Sneghan,  45  Ind.  14;  Fisk  v»  Baker,  Nasser  v.  Sherry,  i  Colo.  12. 

47  Ind.  534.  On  the  Merits. — After  an   inter locu- 

In  Court  for  what  Purposes. — Defend-  tory  judgment  has  been  rendered  by 

ant  has  no  standing  in  court  except  to  default,  and  without  appearance  by  the 

make  an  application  to  set  aside  the  defendant,  the  trial  court  is  not  au- 

default  or  to  appear  and  contest  dam-  thorized  to  try  the  case  on  the  merits, 

ages.     Fisk  v.  Baker,  47  Ind.  534.  Lombard  v,  Clark,  33  Mo.  308. 

When  Notloe  of  Entry  of  Judgment  Un  •  RliEht  to  Jury  Trial  Not  Violated.— The 

necessary. — In  an  action  ex  contractu  rendition  of  a  judgment  by  default, 

for  the  payment  of  money  only,  where  without  a  jury,  is  not  deemed  a  viola- 

in  default  of  an  answer  the  plaintiff  is  tion  of    the  right  to  trial    by   jury, 

entitled  to  a  judgment  as  of  course,  Cureton     v,     Stokes,     22     S.     Car. 

the  appearance  of  the  defendant  does  583. 

not  entitle  him  to  notice  of  entry  of  Massachnsetts  Creditors' Proceeding.— 

judgment.     Heinrich  v,  Englund,  34  Where,  upon  the  application  of  a  per- 

Minn.  395 ;  Dix  v.  Palmer,  5  How.  Pr.  son  to  take  the  oath  for  the  relief  of 

(N.  Y.  Supreme  Ct.)  233;  Southworth  poor  debtors,  the  magistrate  adjudges 

V.  Curtis,  6  How.  Pr.  (N.  Y.  Supreme  the  creditor  in  default  upon  his  fail- 

Ct.)  271.  ure  to  appear,  he  has  no  further  juris- 

In  New  York,  under  the  old  code,  it  diction  except  to  discharge  the  debtor, 

was  held  that  where  a  defendant  had  and  cannot  proceed  to  administer  the 

appeared  but  had  not  answered,  in  an  oath  and  to  render  a  judgment  upon 

action  for  the  recovery  of  money  only,  charges    of    fraud    filed    against  the 

and  the  complaint  was  duly  verified,  debtor,  under  the  Gen.  Stat.  Mass.,  c. 

he  was  not  entitled  to  notice  of  assess-  124,  ^31,  and  no  appeal  lies  from  such 

ment.     Dix  v.  Palmer,  5  How.  Pr.  (N.  judgment  to   the  Superior  Court  by 

Y.  Supreme  Ct.)  233;  Southworth  v,  the  creditor.     Longley  v.  Cleavland, 

Curtis,  6  How.  Pr.  (N.  Y.  Supreme  133  Mass.  256. 

Ct.)  271.  5.  McNasser  v.  Sherry,  i  Colo.  i3. 
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pleadings  contesting  the  allegations  of  the  plaintiff^  until  his 
default  has  been  set  aside  by  a  proper  proceeding.^ 

/.  Motion  for  New  Trial. — Nor  has  the  defendant  a  stand- 
ing in  court  to  move  for  a  new  trial  either  for  cause  or  as  a  mat- 
ter of  right.' 

/.  Notice  of  Further  Proceedings. — He  cannot  of  right 
demand  that  notice  of  any  further  proceedings  in  the  cause  be 
given  him  unless  the  statute  expressly  requires  it.^ 

la^nirj  in  Danutget. — But  statutes  usually  provide  that  notice  of 
the  execution  of  a  writ  of  inquiry  in  damages  be  eiven  him.* 

g.  Effect  on  Adjudication  of  Damages  ^ee  also  article 
Inquests  and  Inquiries) — (i)  In  General— hAmiu  Power  of  cout. 

—A  default  adn)its  the  power  and  jurisdiction  of  the  court  to 
declare  that  the  plaintiff  is  entitled  to  recover.* 

HzM  idauiity. — It  fixes  his  liability  on  the  cause  of  action  and 
admits  that  something  is  due  the  plaintiff.^ 

1.  Claiborne  v.    Planters'  Bank,   a  been  entered  and  after  the  time  al- 

How.  (Miss.)  737 ;  Boles  v.  Linthicum,  lowed  by  law  has  expired   does  not 

48  Tex.  321 ;  Ewing  v.  Peck,  17  Ala.  affect  the  default.    Irvine  v,  Davy,  88 

359;  Hickman  v,  Barnes,  i  Mo.  156.  Cal.  495. 

AiBrmatlTe   Belief. — Where  the  de-  8.  Fisk  v.  Baker,  47  Ind.  545. 

fendant  in  equity  suffers  a  default  he  By  CodiliBiidaBt. —  So  until  the  de- 

cannot  thereafter  claim  affirmative  re-  fault  of  a  codefendant  has  been    set 

lief.    Cheltenham  Imp.  Co.  v.  White-  aside  he  cannot  move  for  a  new  trial 

head,  26  111.  App.  609.  in  the  proceedings.    Bell  v,  Corbin, 

Fleas  StrlelMn  out. — Where  pleas  are  136  Ind.  269. 

filed  by  the  defendant  while  in  default  4.  National  Fertilizer  Co.  v,  Hinson, 

they  will  be  stricken  out  on  motion  of  103  Ala.  532. 

the  plaintiff.     Brayton    v,    Delaware  5.  Evans    v,   BowUn,  9    Mo.    406; 

County,  16  Iowa  44.  Mason  v,  Reynolds,  33  Mich.  60. 

S.  Brayton  v,  Delaware  County,  16  6.  Cooper  v.  Roche,  36  Md.   565; 

Iowa  44;  Clute  V,  Hazleton,  51  Iowa  Green  v.  Hamilton,  16  Md.  317. 

355;  Gilstrap  v,  Feltz,  50  Mo.  438.  7.  Connecticut, — Sherwood  v.Haight, 

Hew  Mai  of  Qnestioii  of  Damagei. —  26  Conn.  432 ;  Fox  v,  Hoyt,  12  Conn. 

The  granting  of  a  motion  in  arrest  491. 

and  for  a  new  trial,  made  after  the  in-  Illincjs. — Reeb    v,    Bosch,    17    111. 

quiry  in  damages,  does  not  operate  as  App.  436. 

an  implied  leave  to  answer.    Gilstrap  Iowa, — Burlington,  etc.,  R.  Co.  v, 

V.  Felts,  50  Mo.  428.  Shaw,  5  Iowa  463 ;  Loeber  v,  Delahaye, 

WaiTsr  of  Jnzy. — Nor  can  the  defend-  7  Iowa  478. 

ant,  while  in   default  for  a  want  of  Kentucky. — Applegate  v.  Ruble,  2 

reply,  waive  a  jury  upon  the  cause  of  A.  K.  Marsh.  (Ky.)  139. 

action    contained    in    the    plaintiff's  Maine, — Begg  v,  Whittier,  48  Me. 

pleading,  and   demand  one  upon  his  3x4. 

coimterclaim.    Clute  v,  Hazleton,  51  JkTaryiand. — Green  v,  Hamilton,  16 

lo^'^  355-  Md.  318;  Loney  v,  Bailey,  43  Md.  13. 

By   Statote. — Where    a    statute   de-  New  Jersey, — Creamer  t/.Dikeman, 

Clares  that  the  defendant ''  may  file  an  39  N.  J.  L.  195. 

answer  at  any  time  before  the  judg-  JVew  Tori. — Hackett  v,   Richards, 

ment  is  made  final,"  it  is  not  a  matter  3  E.  D.  Smith  (N.  Y.)  ij. 

of  discretion  whether  he  should   be  North  Carolina. — Parker  v.  House, 

permitted  to  file  an  answer  after  de-  66  N.  Car.  374. 

faiult  but  before  final  judgment    Ste-  South  Carolina.— Wilkie  v.  Walton, 

▼ens  V.  Ross,  i  Cal.  94.  2  Spears  (S.  Car. )  474. 

Bbet  of  VnantlioriBed  Aiunrer. — ^The  Texas. — ^Trabue  v.  Stonum,  30  Tex. 

filing  of  an  answer  alter  a  default  has  453 ;  Graves  v,  Farquhar,  30  Tex.  455 ; 
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AnthoriiM  Jndgmnt  ftr  HomiBal  BamsfM. — The  default  accordingly 
authorizes  a  judgment  by  dciault  thereon  for  nominal  damages 
and  costs  without  the  introduction  of  any  further  proof.* 

IMfMiduiu  CkimotHava  Jod^msnt. — And  a  verdict  cannot  be  rendered 
fonhedt^fendant  on  assessment  of  damages,  although  the  plaintifi 
fails  to  prove  that  he  is  entitled  to  any  damages.* 

AllegftUoiuof  Amoant  Vot  Admitted. — But  the  defendant's  default  does 
net  admit  plaintitif's  allegations  of  value  or  amount.' 

W<-K'h  r'.  Holmes,  a  Tex.  Unrep.  Cas.  diction  is  not  open,  and  the  defendant 

^H-  is  estopped  nnd  precluded  from  disput- 

An  Interlocntory  Jnacmant  br  Dafknit  ing  it.     It  van  error,  therefore,  for  the 

is  conclusive  us  to   the   rights  of  the  court  below  toenlera  judgment  of  from 

plaintiff   and    the   liabilitj'  of    the  de-  fros.,  because  the  verdict  or  inquisi' 

ferdanl.  Cl.irk  t'.  Compton,  15  Tex.  32.  tion  of  the  jury  was  for  *.  Sum  below 

After    k   DamnrrM'    Bnitalned    to     a  the  jurisdiction  of  the  court." 

plea  in  abatemi.-nt,  a  jud{;nient  by  de-  BeilnctloiitoNomliikI])aiiiftfM-'^"The 

fault  admits  the  pJainiilTs  ripht  to  re-  leRal  effect  of  the  jiidRinent  by  default 

cover    some    dnmaffes,  but    not    any  was  simply  to  establish  the  right  of 

it  bein^  necessary  to  as-  the  defendant  In  error  to  maintain  his 

mount  by  an  inquiry  in  action   and   consequently    to    recover 

laislip,   14  some  damages.    But   the    plaintiff    in 

Ark.  330.  error  wns  no  further  compromitted  by 

In    Mallcloiia   Pro  Mention. — After    a  the    judgment    by    default     than    to 

judgment   by  default  in  an  action  for  preclude  him  from  denying;  the  rip'ht 

malicious   prosecution,  the   only  issue  of  the  defendant  in   error  to  nominal 

for  the  jury  is  the  amount  of  plaintiff's  damages.   Subject  to  this  qualification, 

damages.     Banks   v.   Gay   Mfg.   Co.,  he   had   the    right    to    sliow  that  the 

loS  N.  Car.  182.  defendant  in  error  had  no  legal  claim 

1.  Shepard  v.  New  Haven,  etc.  Co.,  to  damages,  and  if  succeKsful   in   this 

4S   Conn.    55 ;  Parker  v.  Roberta,   63  the  defendant   In    error    would   have 

N.   H.  434;  Rogers  v.  Moore,  86   N.  been  entitled  to  nothing  but  nominal 

Cwr.  85 :  Parker  v.  Smith,  64  N.  Car.  damages."     Memphis,  etc.,  R.  Co.  v. 

291 ;     Turner     v.     Carter,      I     Head  Dowd,  9  Heisk.  (Tenn.)  179. 

<Tenn,)   520;    Sheldon  v.  Sheldon,  37  3.  Ellis  v.  State,  2  Ind.  262;  Allen 

Vt.  151.  I'.  Liotean,  9  Mart,  (La.)459;   Reigne 

Lmi  t&Mi  Jnrltdlotlonftl  Amoimt.— The  v.  Dewees,  2  Bay  (S.  Car.)  405. 

default  admits  that  the   plaintiff  is  en-  8.   Palken    v.    Housaionic    R.   Co., 

titled  to  recover  an  indefinite  amount.  63  Conn.  263;  Holcomb  r.  Winchester, 

Cooper   V.  Roche,  36  Md.  565.     And  53  Conn.  448;    Union   Pac.  R.  Co.  v. 

consequently  the  fact  that  the  amount  Pilisbury,   39   Kan.    653;   Johnson   v. 

nisensed  as  damages  on  the  inquiry  is  Dowling.    I    Tex.   App.   Civ,    Cas.,  4 

lesK  than  the  minimum   sum  to  which  1090;  Long  i',  Wortham,  4  Tex.  381 ; 

the  jiiri-idiction  of  the  court  is  limited  Swift  v.   Faris,   11  Tex.  18;  Guest  i-. 

by  siaiuie  docs  not  impair  the  author-  Rhine,  16  Tex.  549;   Sheldon  v.  ^hel- 

ity  of  tiie  court  to  render  a  final  judg-  don,  37  Vt.  152. 

mem  therefor,     HclTner  v.  Lynch,  ai  Kfftct  Of  Entry.— A  default  Is  an  in- 

*' '.    s.'i' ;   Coijpt-r  ('.   Roche,  36  Md.  cidental  step  in  the  propre 


jr,!;.  where   the  curt   said:  "It   was 

which  entitles  the  plaintiff  to  a  judg- 

drrid-'d In  M.-ITner  f.  Lynch,   21  Md. 
SSJ.  that  a  judgtnrnt  hy  Jetault  is  con- 

ment  by  default,  but  does  not  deter- 

mine  either   the   kind   or  amount  of 

(.lu.ivi-of  flic  qii.-sti.in  of  jurisdiction 

such  judgment.     The  rendition  of  the 

and  of  the  puwcT  of  the  court  to  enter 

judgment    may   require     intervening 

proceedings  in  the  case  in  order  to  en- 

talil.-.l 1"  Ik-   .Iu.-   hy  the   inquisition. 

able  the  court  to  render  such  a  judg- 

TliHi dcriiiion  did  nut  proc-cd  upon 

ment  as  to  law  appertains.     Accord- 

thir  ld.-ii  ll>»l  iNirlii-i  Clin  confer  juris-     ingly,  i 
dlciiim  by  rona.nl,  liul  that  after  judg-     case  of  open  damages,  the  case  is  con- 
tncnl  by  d.-faull  llic  qui-sllun  of  juris-     sidered  as  pending  after  the  entry  of  a 
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Boiden  of  Fnwf. — And  the  burden  of  proof  as  to  the  amount  for 
which  the  judgment  by  default  shall  be  taken  rests  upon  the 
plaintiff.* 

(2)  Exceptions  to  the  Rule, — To  the  general  rule  that  damages 

must  be  assessed  upon  a  writ  of  inquiry,  certain  exceptions  were 
made  at  common  law  and  are  frequently  provided  for  by  statute.* 

default  until  the  assessment  of  dam-  Wynne  v,  Prairie,  86  N.  Car.  73;  Rog- 
asres,  and  if  the  defendant  dies  before  era  v.  Moore,  86  N.  Car.  85. 
the  assessment,  and  commissioners  are  Seyenal  on  Appeal. — When  the  judg- 
appointed,  the  case  will  be  subject  to  ment  ior  the  amount  demanded  is  ren- 
discontinuance  under  the  provisions  dered  without  hearing  proof,  it  is 
of  Gen.  Stat.  Vermont,  4  '6,  c.  53.  reversible  on  appeal.  Marr  z^.  Prather, 
Sheldon  T'.  Sheldon,  37  Vt.  153.  3  Mete.  (Ky.)  196;  Dehoney  v.  Sand- 
In  Xantacky  section  179  of  the  ford,  2  Bush  (Ky.)  169;  Mead  v. 
Code  Pro.,  in  force  in  1854,  properly  Nevill,  2  Duv.  (Ky.)  280. 
construed,  did  not  authorize  the  court  Taking  of  Proof  Sufficiently  Sh<nvn. 
to  take  as  true  allegations  of  value  — But  sucli  a  judgment  will  not  be  re- 
or  amount  of  damage  stated  in  the  versed  by  the  Court  of  Appeals  upon 
plaintiff's  petition,  although  the  de-  the  alleged  ground  that  no  proof  was 
fendant  suffered  default.  Daniel  v.  heard  in  the  court  below,  when  the 
Judy,  14  B.  Mon.  (Ky.)  316.  judgment  itself  shows  that  the  cause 
la  Axkanaas  the  failure  of  an  an-  was  heard,  as  the  court  will  presume 
swer  to  controvert  the  allegations  of  that  the  necessary  proof  was  heard, 
valae  of  property  which  is  the  subject-  Dehoney  v.  Sandford,  2  Bush  (  Ky . ) 
matter  in  dispute  does  not  relieve  the  169. 

plaintiff  from  the  obligation  of  proving  In  LonlaUuia,    in  every    case   where 

such  allegations,  under  section  5761,  judgment  by  default  is  made  final,  the 

Sand.  &   H.   Dig.   Arkansas,  provid-  plaintiff  must  prove  his  demand,  other- 

ing  that  "allegrations  of   value  or  of  wise  the  judgment  will  be  reversed  on 

amount  of  damage  shall  not  be  con-  appeal.     Bryan  v.  Spruell,  16  La.  313. 

sidered  as  true  by  the  failure  to  con-  2.  Johnson  v.  Pierce,  12  Ark.  599. 

trovert  them,"  and  the  judgment  will  At  Common  Law. — **  It  is  well  settled 

be  reversed  for  a  failure  so  to   prove  in  Westminster   Hall  and  in  most  of 

them.    Derrick  v.  Cole,  60  Ark.  399.  the  American  states  that,  in  cases  of 

In  Indiana,  where  Rev.  Stat.  1881,  ^  judgement  on  demurrer,  by  default,  or 

345,  provides  that**  the  judgment  upon  nildicii,  the  plaintiff  is  not    entitled 

overruling  a  demurrer  shall  be   that  to  judgment  for   damages    until    he 

the  party  shall  plead  over,"  and  that  executes  a  writ  of  inquiry,  unless  in 

**if  a  party  fail  to  plead  after  the  de-  some  few  cases  where  the  assessment 

murrer  is  overruled,  judgment  shall  of  damages  is  mere  matter  of  compu- 

be  rendered  against  him  as  upon  a  de-  tation,  as  in  the  case  of  a  bond,  bill,  or 

fault,"  the  allegations  of  value  and  note,orotherwrittencontract,  in  which 

amount  of  damages  not  being  admitted  case  it  will  be  referred  to  a  master  to 

by  a  failure  to  deny  them  and  the  ap-  compute    the    damages,   Marshall    v. 

pellee  being  entitled  to  judgment  as  Griffin,  R.  &  M.  41,  21  E.  C.  L.  377; 

**  upon  a  default,"  he  was  required  to  Green  t;.  Hearne,  3  T.  R.  301 ;  and  in 

establish  the  amount  by  proof  the  same  all  open  actions  it  is  good  ground  for 

as  upon  a  default.    The  judgment  ad-  sustaining  a  writ  of  error  if  the  plain- 

miisonly  that  something  is  due,  but  not  tiff  in  such  case  enter   up  judgment 

anv  definite   amount.     Mc Kinney    v.  for  the  amount  claimed  in  his  decla- 

State,  lor  I  nd.  355;  Hodson  V.Davis,  43  ration  without    executing    a  writ  of 

Ind.  258;Briggsv. Sneghan,45lnd.  14;  inquiry;  and  in  executing  the  writ  of 

Goble  V.  Dillon,  86  Ind.  327 ;  Pullman  inquiry  for  damages,  in  such  cases,  the 

Palace  Car  Co.  v.  Taylor,  65  Ind.  153.  plaintiff  is  only  entitled  to  such  dam- 

And  this  applies  to  defaults  in  suits  ages  as  he  proves  or  such  as  necessa- 

for  enforcing  ditch  assessments.    Mc-  rily  result  from  the  acts  alleged  in  his 

Kinney  v.  State,  loi  Ind.  355.  declaration  and  which  he  must  prove 

1.  Anthony  v,   Estes,   loi    N.  Car.  in  order  to  recover  upon  the  general 

541 ;  Parker  v.  House,  66  N,  Car.  374 ;  issue.    Tripp  v,  Thomas,  3  B.  &  C.  437, 
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liquidated  Damages. — At  common  law  the  court  alone  may  pro- 
nounce judgment  by  default  on  a  liquidated  amount  without 
reference  to  a  writ  of  inquiry,^  and  in  several  jurisdictions  the 


lo  E.  C.  L.  139;"  Webb  v,  Webb,  16    presumed  on  appeal  from  a  judgment 


Vt  638. 

In  Iowa,  by  statute,  the  court  must 
assess  the  damages  unless  the  action 
is  for  a  money  demand,  in  which  case 
it  may  be  assessed  by  the  clerk;  or 
unless  the  party  in  default  demand  a 
jury.  Burlington,  etc.,  R.  Co.  v.  Mar- 
chand)  5  Iowa  471. 

The  Right  to  a  Trial  by  ^ury  on 
assessment  of  damages  after  the  entry 
of  a  judgment  by  default  is  not  a 
matter  of  right.     Wilkins  v,  Treynor, 


by  default  that  proof  of  the  allegations 
was  introduced.  Fitz  v.  Cauch.oix,  3 
Mart.  N.  S.  (La.)  265. 

In  MlS80«irl,  in  all  actions  tried  in 
counties  having  more  than  forty  thou- 
sand inhabitants,  evidence  must  be 
heard  as  to  the  amount  of  plaintifiTs 
claim  when  the  action  is  not  based  on 
a  written  instrument.  Pueschal  v. 
Haller,  22  Mo«  App.  539. 

Construction  of  Statute, — The  only 
effect  section  3681,  Rev.  Stat.  Mo.,  pro- 


14  Iowa  393;  Carleton  r.  Byington,  vlding  for  serving  a  copy  of  the  items 
17  Iowa  579;  Armstrong  r.  Catlin,  17  of  account  with  the  petition,  has.  on 
Iowa  5S1.  section  3514  of  the  same  statute,  is, 
Im  Eaniai,  under  section  128  of  the  that  if  a  copy  of  the  items  of  the 
Civil  Code,  which,  so  far  as  it  is  neces-  account  is  served  with  the  petition  (or 
sary  to  quote  it,  reads  :  **  Kv^xy  maite-  they  are  set  forth  in  the  petition)  and 
rial  allegation  of  the  petition  not  con-  defendant  makes  default,  the  account 
troverted  by  the  answer  •  ♦  •  shall,  for  shall  be  taken  as  admitted,  and  no  evi- 
the  purposes  of  the  action,  betaken  as  dence  need  be  had  thereon.  If  section 
true ;  •  ♦  •  allegations  of  value,  or  3681  is  not  complied  with,  then,  under 
of  amount  of  damages,  shall  sot  be  con-  the  terms  of  section  3514,  the  plaintiff 
sidered  as  true  by  failure  to  controvert  would  be  under  the  necessity  of  prov- 
them;  but  this  snail  not  apply  to.  the  ing  his  claim,  notwithstanding  a  de- 
amount  claimed  in  actions  on  contract,  fault.  Pueschal  v,  Haller,  22  Mo. 
express  or  implied,  for  the  recovery  of  App.  539. 

money  only,''  it  was  held  that  in  an  In  New    HampiUre  the  court   may 

action  for  a  breach  of  promise  of  mar-  assess     damages     unless     for    special 

riage  a  default  admits  the  amount  of  reasons  it  orders  an  inquiry  hy  a  jury, 

damages  named,  and  a  judgment  may  Bowman    v,  Noyes,    12    N.   H.   302; 

be  rendered  for  that  amount.     Cole  v,  Willson  v,   Willson,  25   N.   H.  240; 


Hoeburg,  36  Kan.  263. 

In  Kentucky,  under  Code  of  Pro., 
4  153,  in  force  in  1855,  in  a  suit  ex 
contractu^  where  the  account  is  exhib- 


Chase  v.   Lovering,   27    N.   H.  295; 
Price  V,  Dearborn,  34  N.  H.  486. 

In  <ttilo,   where  the   plaintiff  makes 
allegation  of  value  in  his  pleadings, 


ited  and  damages  are  claimed  for  the  the  court  may  render  judgment  by 

amount  and   there  is   no   answer,    no  default  thereon  at  its  discretion  with- 

proof  is  necessary  and  it  is  proper  for  out  requiring  proof.     Dallas  v.  Fer- 

the court  to  render  judgment  by  default  neau,   25  Ohio    St.    635;    Baltimore, 

for  the  amount  claimed.      Harris   v,  etc.,  R.  Co.  v.  Walker,  45  Ohio  St. 


Ray,  15  B.  Mon.  (Ky.)  628. 

In  Lonlnlana,  on  rendition  of  judg- 
ment by  default,  damages  must  be 
assessed  by  the  court  without  a  jury. 
Olivier  v.  Cannon,  18  La.  474. 


581. 

m  Virginia  an  office  judgment  by  de- 
fault in  an  action  of  ejectment  does 
not  become  final  without  the  interven- 
tion of  the  court  or  a  jury,  but  there 
But  the  want  of  an  answer  does  not    ought,  in   every  such   case,  to  be  an 

authorize  the  confirmation  of  a  judg-    order    for    an    inquiry    of    damages. 

ment  by  default  without  the  introduc-     James  River,  etc.,  Co.  v,  Lee,  16  Gratt. 

tion   of  evidence,   except   where    the    (Va.)  424. 

demand  is  liquidated.     Milne  v.  Labo,        1.  Alabama. — Spain  v. Grove,  Minor 

3  Mart.  N.  S.  (La.)  83.  (Ala.)  177;  McKenzie  v.  Clanton,  ll 

Presumption  on  Appeal. — In  a  case    Ala.  528. 

where,  as  on  a  promissory  note,  the       Illinois. — People  i/.  Madison  Countr, 

action  is  brought  on  an  instrument  in     125  111.  9;    Rust    v,  Frothingham,  ' 

wdting  or  a  liquidated  debt,  it  will  be    111.  331. 
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same  rule  is  established  by  statute.* 
Capable  of  Computation. — And  where  the  damages  can  be  rendered 

Indiana. — Linn  v.  Schmall,  8  Blackf .  Jtidgment  Foreclosing  Uen. — In  a  suit 

(Ind.)  94-  on  a  note  which  according  to  its  terms 

Tennessee. — Williams  v,   Inman,  5  was  given  for  land,  if  the  petition  cor- 

Coldw.  (Tenn.)  267.  rectlj  describes  the  land,  and  the  de- 

Tfxas. — Swift  V.   Faris,  11  Tex.  19.  fendant  fails  to  answer,  judgment  by 

United  States, — Renner  1'.  Marshall,  default  may  be  rendered  foreclosing 

I  Wheat  (U.   S.)    215;    Mayhew  v»  the  vendor's   lien  and   directing   the 

Thatcher,  6  Wheat.  (U.  S.)  129.  sale  of  land  without  the  intervention 

Enfriand. —  Holdipp    v,    Otway,    2  of  a  jury.      Bridges  v.  Reynolds,  40 

Saund.  107,  note  (2) ;  Berthen  v.  Street,  Tex.  204. 

8T.  R.326;  Maunsell  v,  Massareene,  I&  Lonlstaaa  a  judgment  by  default 

5  T.  R.  87 ;  Arden  v.  Connell,  5  B.  &  may  be   made  final    even    when    the 

Aid.  885,  7  E.  C   L.  289;  Messin   v,  object  of  the  suit  is  the  recovery  of 

Massareene,  4  T.   R.  493;  Moody  v,  land.     Fleming  v,  Conrad,   11  Mart. 

Pheasant,  2  B.  &  P.  446.  (La)  301. 

la  Delit,  Jodgment  on  Demurrer,  by  Liquidated  Oovnterdalm. — Where  the 
Befimlt,  or  Nil  Dlctt,  the  court  may  ren-  answer  in  reply  to  a  complaint  upon 
der  final  judgment  without  a  writ  of  an  account  **for  the  price  of  goods 
inquiry.  Pettigrew  v,  Pettigrew,  I  sold  and  delivered  "  sets  up  a  counter- 
Stew.  (Ala.)  580.  claim  for  an  explicit  sum,  the  demand 

Fozelgn    Judgments.  —  And     so    in  becomes  a  liquidated  one  and  judg- 

actions  on  foreign  judgments.  Messin  ment  may  be  taken  by  default  without 

7.  Massareene,  4  T.  R.  493.  further  proof.     Burges  v.  Pollitzer,  19 

Award. — Or    where   the    action    is  S.  Car.  454. 

founded  on  an  award  for  a  specific  Debt  Admitted  of  Beoord. — Where  the 

sum.    Chace  v.   East,   Walk.  (Miss.)  debt    has    already    been   admitted  of 

439.  record,   as  when    action    is    brought 

Coyenant. — Or  in  covenant  for  mort-  upon  a  judgment  by  default,  a  further 

page  money.     Berthen  v.  Street,  8  T.  default  leaves  nothing  to  be  computed 

R.  326.     Or  for  nonpayment  of  rent,  but  the   interest    and  accordingly  no 

Bjrom  V.  Johnson,  8  T.  R.  410.  reference   is   required.      Crowther  v, 

Aetton  on  Promlflsory  Note. — A  judg-  Sawyer,  2  Spears  (S.  Car.)  573. 

ment  by  default  on  a  declaration  con-  Bnlt  on  Written  Initnunent. — Where 

tiining  a  count  upon  a  promissory  the  suit  is  based  upon  a  written  instru- 

note  with  the    usual    money  counts,  ment  for  a  definite  sum  of  money,  the 

there  being  no  bill  of  particulars  or  ac-  default  admits  the  amount  due,  and  no 

count  filed    with  the  declaration  ex-  evidence  thereof  need  be  introduced 

cept  what  refers  to  the  note,  may  be  upon  assessment  of  damages.     Massa- 

inade  final  without  the  intervention  of  chusetts  Mut.  L.  Ins.  Co.  v.  Kellogg, 

a  jury.      Gridley   v.   Brigs,  2   How.  82  111.  614. 

(Miss.)  830;  Owen  v.  Little,   Walk.  On  Offlolal  Bond.— Where  there  was 

(Miss.)  3^;  Cooper  v.  Brinkman,  38  a  judgment  by  default  in  a  suit  on  a 

Kan.  442.  constable's  bond,   the   plaintiff    must 

In  Bebt  on  a  Bond  with  Conditlomi  prove  that  the  debtors  were  solvent, 

annexed,  when  the  declaration  alleges  and  the  amount  of  damage  sustained 

special  breaches,  it  is  error  to  render  by  the  constable's  not    using  proper 

juisrment  final,  either  by  default  or  on  diligence     in     collecting    the    claims 

demurrer.    A  writ  of  inquiry  should  placed  in  his  hands.    Parker  v.  House, 

^  awarded  and  a  jury  impaneled  to  66  N.  Car.  374. 

assess  the  damages  according  to  the  On  a  judgment  by  default  in  a  suit 

t^^dence.      Russell  v.  McDougall,  3  on  a  sherifrs  bond  for  an  escape,  the 

Smed.  &  M.  (Miss.)  234.  court  will  not  assume  the  power  of  as- 

1-  Preston  v,  Wright,  60  Iowa  351 ;  sessing  damages  and  rendering  final 

Wilkins  V,   Treynor,     14  Iowa    391;  judgment.      State   v.  Lawson,  2  Gill 

Carleton  v,  Byington,  17  Iowa  579;  (Md.)  62. 

Armstrong  v.  Catlin,   17  Iowa  581;  On   Common   and   Special    Coonte. — 

Sandford  v.  Campbell,  7  Smed.  &  M.  When  defendant  defaults  on   both   a 

(Miss.)  107.  common  and  a  special  count,  the  com- 
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certain  by  mere  computation,*  the  court  may  either  assess  dam- 
ages itself  or,  at  common  law,  send  the  question  to  a  referee  or  a 
master  in  chancery,*  and  the  clerk  is  often  empowered  by  statute 
to  compute  such  damages.* 

Where  Application  to  Court  Vot  Beqnired. — Where  by  statute  a  judgment 
by  default  may  be  entered  by  the  clerk  without  further  applica- 
tion to  the  court,  no  proof  is  required  of  the  plaintiff.* 

Final  Judgment. — And  in  such  instances  the  clerk  may  enter  a 
final  judgment  by  default  without  the  rendition  of  a  prior  inter- 
locutory judgment.* 

(3)  Unliquidated  Dainages. — But  where  the  damages  are  un- 
liquidated, a  judgment  by  default  can  never  be  rendered  without 
reference  to  a  jury  unless  by  the  express  provision  of  the  statute .• 

mon  count   should   be  dismissed  and  6.  Alabama,  —  Byrne     v.      Haines, 

damages  assessed  by  a  jury.     Carter  Minor  (Ala.)  286;  Driver  v.  Spence, 

V.  Spencer,  4  Ind.  78.  3  Ala.  ^ ;  Porter  v,  Burleson,  38  Ala. 

1.  Metzger  v.  Waddell,  i  N.  Mex.  343;  Moreland  v.  Ruffin,  Minor  (Ala.) 
401 ;  Parker  v.  House,  66  N.  Car.  374;  10;  Phillips  v,  Malone,  Minor  (Ala.) 
Adrian  v.  Jackson,  75  N.  Car.  536;  no;  Byrne  v,  Haines,  Minor  (Ala.) 
Hartman  v.  Farrior,  95  N.  Car.  177.  286;  Pettigrew  v,  Pettigrew,  i  Stew. 

2.  Webb  V,  Webb,  16  Vt.  639.  (Ala.)  580;  Chapman  v,  Arrington,  3 
8.  Smith  V,  Harris,  12  111.  466;  Van-     Stew.  (Ala.)  480;    Kennon  v.  M'Rae, 

landingham   v.    Fellows,    2   111.   233;  3  Stew.  &   P.    (Ala.)  249;  Amason  f. 

Meyers  v.  Phillips,  72  111.  460;  Wash-  Mash,  24  Ala.  279;  Seville  v.  Reese, 

ington    V.    Planters'    Bank,    i    How.  25  Ala.  451 ;  Connoly  v,  Alabama,  etc., 

(Miss.)  231.  Rivers  R.  Co.,  29  Ala.  373. 

Actionf  on  Written  InitrnmentB. — ^As,  Colorado, — tones  v.  Stevens,  i  Colo, 

for     instance,     where    the    action    is  67 ;  Gallup  v.  Wilder,  i  Colo.  293. 

brought  upon  an  instrument  in  writing  Illinois. — ^tna  Ins.  Co.  v,  Phelps, 

for  the  payment  of  money  only,  and  27  111.  71 ;  Miles  v.  Goodwin,  35  111.  53. 

where  the  damages  are  mathematically  Mississippi. — Fretwell  v.  Dinsmore, 

computable.     Colo.  Act  1861,  p.  279,  Walk.    (Miss.)   484;    Russell   v.  Mc- 

^  6;   Jones  v.   Stevens,    i   Colo.   67;  Dougall,   3  Smed.  &  M.  (Miss.)  234; 

Kurtze  z\  McCord,  i  Colo.  164.  Grover    v.    Gaunt,    6    Smed.    &  M. 

4.  **  The  very  requirement  of^an  ap-  (Miss.)  317. 

plication  to  the  court  implies  a  judi-  Nevada. — Ballard  v.  Purcell,  i  Nev. 

cial  determination  of  the  proper  judg-  342. 

ment  to  be  rendered  which  is  not  at  North     Carolina.  —  Hartsfield   v. 

all  controlled  by  the  legal  conclusions  Jones,  ±  Jones  (N.  Car.)  309;  Moore 

of  the  pleader.     But  the  result  is  dif-  v.  Mitcnell,  Phil.  (N.  Car.) 304;  Mav- 

ferent  where  no  application  is  neces-  field  t;.  Jones,  70  N.  Car.  536;  White 

sary.     There  the  sum  demanded  must  v.  Snow,  71  N.  Car.  232. 

be  awarded,  and  no  discretion  is  lodged  Ohio. — Harper  v.  Ashtabula  County, 

anywhere.    It  is  the  inevitable  conse-  Wright  (Ohio)  708. 

quence  of  a  default,  and  the  party  in  Tennessee. — Studdert  i*.   Hassell,  6 

default   must    be   taken   to    have   ad-  Humph.  (Tenn.)  137. 

mitted  both  the  right  of  recovery  and  Texas. — Freeman  v.  Jordan,  33  Tex. 

its  amount.     It  is  for  this  reason  that  428. 

he  cannot  appeal."     Bullard  v,  Sher-  Common  Count  In  AssimipBlt. — Where 

wood,  85  N.  Y.  256.  the  declaration  in  assumpsit  contains 

Effect.— Where   a   clerk   may  assess  a   common  count,  after  judgment  for 

the   damages   upon   an  instrument  in  the  plaintiff  on   demurrer,   a  writ  of 

writing,  a  judgment   by   nil  dicit   is  inquiry  must  be  awarded  to  ascertain 

equivalent   to  a  verdict.     Grigsby  v.  the  damages.     Stanton  v.  Henderson, 

Ford,  3  How.  (Miss.)  184.  i    Ind.  69-,    Tannehill   v.   Thomas,  i 

5.  Adrian  z;.  Jackson,  75  N.  Car. 536,  Blackf.  (Ind.)  144;  Starbuck  v.  Vox- 
citing  I  Tidd's  Pr.  568.  enby,  7  Blackf.  (Ind.)  268. 
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Appiiofttlon  of  fho  Bulo. — ^This  rule  applies  to  all  classes  of  actions,i 

In  minalB  a  writ  of  inquiry  must  be  Conitmotloa  of  Oontraot.— On  a  con- 
issued  to  assess  damages  on  a  default  tract  for  the  payment  of  eight  dollars 
in  an  action  of  ejectment.  Such  a  writ  per  acre  rent  for  a  lot  of  ground  sup- 
is  required  by  the  49th  and  50th  sec-  posed  to  contain  ten  acres,  more  or 
tions  of  the  ejectment  act  before  dam-  less,  a  final  judgment  cannot  be  ren- 
ames can  be  assessed.  Tucker  v.  Ham-  dered  by  default  for  rent  of  ten  acres, 
ikon,  108  111.  464.  but  a  writ  of  inquiry  must  be  executed. 

AiaanK  and  Battery. — The  same  prin-  Driver  v,  Spence,  3  Ala.  98. 
ciple  applies  to  an  action  of  assault  Tort. — In  an  action  for  the  wrongful 
and  battery.  Bates  v,  Loomis,  5  sale  of  personal  property  and  the 
Wend.  (K.'Y.)  135.  wrongful  conversion  of  the  proceeds 
lnQ]ilo,where,  in  an  action  of  replevin  thereof,  it  is  error  for  the  clerk  to 
commenced  before  a  justice  of  the  enter  a  final  judgment,  as  upon  de- 
peace,  the  property  was  appraised  at  fault,  but  the  plaintiff  in  such  case 
over  one  hundred  dollars  and  the  pro-  must  go  into  court  and  prove  his  dam- 
ceedings  were,  therefore,  certified  to  ages.  Parke  v,  Wardner,  2  Idaho 
the  Common  Pleas  pursuant  to  section  263. 

145  of  the  Justices' Code,  and  the  plain-  Debt. — Although  in  actions  of   debt 

tiff  was  in  default,  the  defendant  could  the    judgment    by    default    is     com- 

not  proceed    to    have    his    damages  monly  said  to  be  final,  still,  where  the 

af^sessed  without  first  filing  a  petition,  action  is  brought  on  a  judgment,  the 

Where,  in  such  a  case,  the  plaintiff  was  plaintiff    is  entitled   to  a  writ   of  in- 

in  default  and  the  defendant  had  given  quiry  after  judgment,  in  order  to  re- 

eviJence  upon  an  inquiry  of  damages,  cover  interest  by  way  of  damages  for 

the  plaintiff  was  allowed,  in  answer  to  the  detention  of  the  debt.     Smith  v, 

the  proofs  of   the  defendant,  to  give  Vanderhorst,  i  McCord  (S.  Car.)  328. 

evidence  that  he  was  the  owner  and  Mechanic's  Lien. — A    judgment    by 

entitled  to  possession  of  the  property;  default  for  want  of  an  affidavit  of  de- 

and  it  was   held   that  such   evidence  fense    against   the    owner  should   be 

would  preclude  the  defendant  from  a  interlocutoryonly  where  the  contractor 

judgment  for  either  nominal  damages  defends  on  the  ground  that  the  work 

or  costs.    Londen  v.  Clark,  i  W.  L.  was  done  and  materials  were  furnished 

M.  (Ohio)  598.  on  his  credit  and  not  on  the  credit  of  the 

On  B^Tery  Bond. — In  a  suit  on  a  de-  building,  and    judgment    entered    in 

livery  bond  and  judgment  for  plaintiff  such  case   against  the  owner  for  the 

on  defendant's  demurrer  to  the  decla-  debt    will    be    opened.     Wethered  v. 

ration    overruled,   the    court    has   no  Garrett,  7  Pa.  Co.  Ct.  Rep.  535. 

power   to    render    a    judgment    final  In  mectmont. — Where    damages  are 

awarding  damages.     They  must,   un-  laid    in    the    declaration,  before    the 

less  by  stipulation,  be  assessed  by  the  plaintiff  could  claim  a  judgment  sim- 

jury.     McKay   v,    Craig,    6    Blackf.  ply  to  establish  his  title  without  the 

find.)  168;  Tannehill   v.   Thomas,    i  intervention  of  a  jury  he  would   be 

Blackf.  (Ind.)  144;  Perkins  v.  Smith,  required   to  release  his    damages  to 

3  Blackf.  (Ind.)  171.  make  the  judgment  available  to  him 

1.  Replevin. — In  an  action  of  replevin,  in  this  form.    Cushwa  v,  Cushwa,  9 

wiiere  the  answer  is  stricken  from  the  Gill  (Md.)  242. 

files,  final  judgment  absolute  cannot  Penalty. — Judgment  absolute  by  de- 
be  entered  against  the  defendant  until  fault  for  the  recovery  of  a  mere  penalty 
an  inquest  of  damages  is  taken.  Jetton  stipulated  to  be  paid  by  written  prom- 
T'.  Smead,  29  Ark.  372.  ise  cannot  be  rendered  without  an 
ConnterClalnL — Where  no  reply  is  inquiry  in  damages.  McPherson  v. 
filed  to  a  counterclaim  alleging  that  Robertson,  82  Ala.  459;  Wood  v. 
defendants  were  damaged  a  certain  Winship  Mach.  Co.,  83  Ala.  424. 
amount  by  the  violation  of  an  agree-  In  Alabama,  under  section  2740  of  the 
nient  by  plaintiff's  assignor  not  to  sell  Code  of  1886,  a  promissory  note  obli- 
any  goods  but  defendant's,  an  inter-  gating  the  maker  to  pay  principal,  in- 
locutory  judgment  only,  and  not  a  final  terest,  and  ten  per  cent,  attorney's  fees 
one,  is  authorized.  Faucette  f.  Lud-  will  support  a  judgment  by  default 
den,  x  17  N.  Car.  170.  for  the  entire  amount  due,  including 
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and  to  judgments    -ndered  on  demurrer  overruled  as  well  as  uj 
failure  to  appear  and  plead. ^ 

(4)  Interlocutory  Judgment  by  Default. — In  such  cases  1 
proper  practice  is  to  render  a  preliminary  interlocutory  judgm< 
by  default  upon  the  failure  of  the  defendant  to  plead  or  appt 
and  to  render  a  final  judgment  by  default  upon  the  return  ol 
writ  of  inquiry  duly  awarded.' 


construed  to  mean  ten  per  cent,  of  the  bell   1 

■mount  of  the   note.     Wood  17.  Win-  Adria         ^    .    ..  .,  ,^  -.. ^^-. 

•hip  Maf  h.  Co.,  83  Ala.  424.  On  a  Daolaiatton  OonUlntas  Um  C 

Ok   Policy  of   /mi uranre.  — But    a  mon  Oonnta  there   must  be  a  wri 

policy   of    insurance   against    loss  or  inquiry  unless  the  parties  submit 

damage    by    fire    ia  not  "an   inslru-  case  to  the  court  or  a  not.  pros. 

ment  of  writing  ascertaining  the  plain-  entered    as    to    the    common  cou 

tifTa  demand,"  such  as  authorizes  the  McFalli'.  Wilson, 6Blackf.(Ind.)  : 

rendition  of  judgment  final  without  a  Burr  -v.  Waterman,  tited  in  Coldei 

writ   of    Inquiry.      Home    Protection  Knickerbacker,  3  Cow.  (N.  Y.)  36 
Ins.  Co.  !■.  Caldwell,  85  Ala.  607.  The  defendant   cannot   compel 

Unpaid  Calls  for  railroad  slock  are  plaintiff  to  enter  such  not.  pros. 

Dot   instrumenls  of  writing  ascertain-  have   the    damages    assessed    by 

ing  the  plaintiff's  demand  within  the  court   on   the   note.      Beard    «.    ^ 

meaning  of    the  statute   authoriiing  Wickle,  3C0W.  (N.  Y.)  335. 
the  rendition  of  a  final  judgment  by        9.  Duntap  v.   Norton,  49  Ala.  .^ 

default    without   the   intervention    of  Martin    v.    Price,    Minor   (Ala.) 

a  jury.     Connoly    v.    Alabama,   etc.,  Ptillllpe  v.  Malone,  Minor  (Ala.)  1 

Rivers  R.  Co.,  ag  Ala.  373.  Wilcox  v.  Fried,  i  Colo.  3 ;  Moor 

Action  for  Culling  timber.— la  an  Purple,  8  111.  149;  Maury  v.   Robe 

action  for  damages  for  cutting  timber  37  Miss.  235 ;  CudUeback  v.  Faneli 

off  plaintiff's  lands,  it  is  error  for  the  Wend.  (N.  Y.)  634".  Rochester  B 

court  to  render  judgment  by  default  or  r.    Boulton,   5   Wend.    (N.    Y.)    1 

mil  dicii  without  the  intervention  of  a  Strong   f .  Ca\lin,  3  Pin.  (Wis.)  1 

Jury  to  assess  the  plaintiff's  damages.  Strong  v.  Catlin,  3  Chand.  (Wis.) 
Wagnon  v.  Turner,  73  Ala.  197.     See        In  SnsUnd,  where,  in  an  action  0 

also  Byrne  f.  Haines,  Minor  (Ala.)  386.  replevin  bond,  the  plaintiff,  insteai 

Drbl. — Or,  In  an  action  of  debt  on  claiminR  damages,  claims  the  amo 

■nadminislratlonbond, torenderjudg-  for  which  the  bond  Is  given  and 

ment  final  against   the  principal  and  comes    entitled   to  judgment  by 

his    sureties.     Amason    v.    Nash,    34  fault,   his  proper  course   is   to   ei 

Ala.  379;   Pettigrew   v.   Pettigrew,   i  final  judgment  under  Order  XXI 

Stew.  (Ala.)  580.  rule  3,  and  not  an  interlocutory  ju 

Opem  Account. — Or,  on  an  action  on  ment  under  ruie  4  of  that  order,     . 

a  promissory  note  and  an  open  account  v.  Groom,  5  Exch.  Div.  91 . 
for  work   and   lalior  done,  to  render        In    Lonlslmnft     no    flnnl     judpir 

Judgniciil    final    by    default    for    the  can     be     rendered     without     "i- 

aggregate  amount  of  the  sums  claimed  joined"  either  by  filing  an  ans^vel 

without  the  Intervention  of  a  jury  or  by  a  preliminary  judgment  bv  defa 

the   execution   of   a   writ  of   Inquiry.  Henshaw   v.   " 

Bevlllc  1'.  Reese,  35  Ala.  451.  671 ;  Taylor  i 


3; 


the   execution   of   a   writ  of   Inquiry.     Henshaw   v,   Flannery,   37   La. 
Bevlllc  1'.  Reese,  35  Ala.  451.  671 ;  Taylor  v.  Littell,   3i    Lj.  n 

1.  Ov  Demurrar.— Barber  v.  Whit-  665 ;  Calvet  v.  Calvet,  8  Mart.  N 
,  39III.  439;  Boon  r.  Juliet,  3  III.  (La.)  301 ;  Rlgginu.  Merchants' Bs 
19  La.  Ann.  373;  Huntington  !■.  C 
By  Afrtammt. — Where  the  parties  cent  City  Bank,  18  La.  Ann.  3>;o. 
■tipulatr  that  the  court  may  award  the  Sfcoiid  Entry- — Where  a  judgm 
damtigi-i  a  writ  of  Inquiry  Is  waived     by  default  is  taken  before  the  defe 

nd   n   final   judgment   by  default    '---■-• 

Crafg,     

tally  cited,  lina]   judgment  ci 
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(5)  Failure  to  Enter  Interlocutory  Judgment. — The  failure  to 
enter  an  interlocutory  judgment  by  default  is  a  technical  irregu- 
larity. But  where  damages  are  properly  assessed  the  omission 
will  not  warrant  a  reversal  of  the  judgment.* 

be  entered  without  a  judgment  by  de-  v.  Dotter,  54  Pa.  St.  215.  So  long  as 
fault  being  taken  again.  Ballard  v,  there  was  but  one  defendant,  or,  there 
Lee,  14  La.  212.  being  more  than  one,  all  confessed  or 
1.  White  V.  Rankin,  2  Blackf.  (Ind.)  made  default,  and  the  same  judgment 
78.  was  entered  against  all,  there  would 
Hotloeof  Trial — ^Fart  of  Oodefeadants  of  course  be  but  one  final  judgment  in 
De&nltlnK. — ^The  plaintiff  may  notice  any  action ;  but  when,  in  an  action 
his  cause  for  trial  as  to  the  defendants  against  numerous  defendants,  judg- 
pleading  before  entering  his  judgment  ment  is  taken  against  one  in  default 
as  to  the  defaulting  de^ndants,  but  it  of  an  appearance,  against  another  in 
does  not  appear  that  he  must  do  so.  In  default  of  an  affidavit  of  defense, 
the  case  of  Cuddeback  v,  Fanely,  2  against  a  third  in  default  of  a  plea, 
Wend.  (N.  Y.)  624,  the  inquest  was  and  against  the  remaining  defendants 
set  aside  because  interlocutory  judg-  upon  the  verdict  of  a  jury,  results  are 
xnent  had  not  been  entered  against  the  produced  which  could  not  have  been 
defendant  who  had  not  appeared  pre-  in  contemplation  of  the  court  when 
vious  to  the  taking  of  the  inquest,  and  judgments  by  default  in  the  class  of 
not  because  such  judgment  was  not  actions  referred  to  were  declared  to 
entered  previous  to  the  notice  of  trial,  be  final.  The  severance  of  the  plain- 
as  is  very  manifest  from  the  report  tiff's  demand  by  the  entry  of  the  first 
of  that  case,  although  in  the  marginal  of  such  final  judgments  was  fatal  at 
note  it  is  Incorrectly  stated  otherwise,  common  law,  and  no  statute  had  au- 
la Fenncytraiila,  in  construing  the  thorized  it.  But  it  was  desirable,  upon 
Act  of  August  2,  1842,  P.  L.  459,  it  the  one  hand,  that  such  several  judg- 
was  said :  **  The  statute  was  not  need-  ments  should  be  sanctioned  for  the 
ed  to  authorize  the  entry  of  interlocu-  purpose  of  lien,  and,  on  the  other 
tory  judgments  against  defaulting  de-  hand,  that  the  symmetry  of  the  com- 
fendants  before  final  judgment  could  mon-law  proceeding  should  be  restored 
be  entered  against  them  and  others,  as  by  blending  them  into  one  for  all 
to  whom  an  issue  might  have  to  be  other  purposes  upon  the  final  deter- 
tried.  That  could  be  done  at  common  mination  of  the  cause.  This  was 
law.  It  seems  rather  to  have  been  accomplished  by  the  statute  under  con- 
rendered  necessary  by  a  practice  sideration.  The  liquidation  of  the 
which,  from  a  small  beginning  in  judgment  before  determination  of  the 
harmony  with  the  common  law,  had  remaining  issues  was,  however,  pre- 
come  to  produce  incongruous  results,  mature.  As  the  statute  contemplates 
In  Lewis  v.  Smith,  2  S.  &  R.  (Pa.)  but  one  judgment  for  purposes  of  ex- 
142,  it  was  held  that  when  the  plain-  ecution  and  revival  by  the  blending  of 
tiff's  demand  is  in  the  nature  of  a  debt  several  as  of  the  date  of  the  latest,  it 
which  may  be  ascertained  by  calcula-  cannot  be  presumed  that  the  legisla- 
tioo,  or  arises  upon  a  note  or  other  writ-  ture  intended  to  authorize  the  incon- 
ing  or  on  an  account,  and  the  defend-  gruity  of  successive  liquidations  or- 
aot  confesses  the  action,  a  judgment  dinarily  producing  different  results  in 
entered  generally,  without  stating  the  consequence  of  the  difference  in  ac- 
amoant,  was  a  final  judgment.  This  crued  interest.  It  was  not  necessary 
.doctrine  was  subsequently  extended  to  for  the  purpose  of  lien.  The  third 
judgments  by  default  in  actions  where  section  of  the  Act  of  March  29,  1827, 
the  claim  is  for  a  sum  certain,  or  can  P.  L.  155,  requires  the  prothonotaries 
be  ascertained  by  calculation  from  the  to  copy  every  judgment,  whether  liqui- 
demaods  set  forth  in  the  declaration  dated  or  not,  into  the  judgment  docket 
or  accompanying  writings  requiredhy  immediately  after  it  shall  have  been 
niles  of  court,  upon  the  principle  that  entered ;  and  such  unliquidated  judg- 
a  default  is  a  confession  of  the  action,  ments,  where  the  ascertainment  of  the 
Com.  V,  Baldwin,  I  Watts  (Pa.)  54;  amount  is  a  mere  matter  of  computa- 
Sellers  v,  Burk,  47  Pa.  St.  344 ;  In  re  tion,  have  been  held  to  be  liens  from 
Fulton's  Estate,  51  Pa.  St.  204;  Clark  the  date  of  entry.    Com.  v.  Baldwin, 
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(6)  Final  Judgment  without  Writ  of  Inquiry, — On  the  other 
hand,  the  rendition,  in  such  cases,  of  a  final  judgment  by  default 
for  a  sum  certain,  without  an  award  of  writ  of  inquiry,  is  reversible 
error.^ 

(7)  Default  of  Garnishee, — In  Arkansas  the  default  of  a  gar- 
nishee admits  his  liability  to  the  full  amount  of  the  plaintiSTs 
demand  and  no  other  evidence  is  required,  and  final  judgment  by 
default  may  thereupon  be  rendered.^ 

(8)  Judgment  for  Costs. — A  judgment  by  default  in  favor  of 
the  plaintiff  for  costs  only,  where  no  damages  are  awarded,  is 
erroneous.* 

(9)  Writ  of  Inquiry — Of  Eight. — Where  the  damages  are  unliqui- 
dated the  plaintiff  may,  upon  the  entry  of  defendant's  default 
in  appearing  or  failing  to  plead,  sue  out  a  writ  of  inquiry  as  a 
matter  of  right.*  But  the  defendant,  unless  by  statute,  cannot 
exercise  such  an  election.*  (See  also  article  INQUESTS  AND 
Inquiries.) 

Defendant's  Sight  on  the  Inquiry. — The  defendant  is  entitled,  on  the 
hearing  in  damages,  to  controvert  the  allegations  of  amount  or 
value  set  up  by  the  plaintiff.® 

I  Watts  (Pa.)  54;  Sellers  v.  Burk,  47  is  unascertained,  if  there  were  a  doubt. 

Pa.  St.  344.     But  the  liquidation,  being  might   be   considered  as  an  evidence 

the  act  of  the  prothonotary,  is  amend-  that  this  is  a  correct  exposition  of  the 

able   bv  striking  it  out   in   the  court  statute." 

below  or  treating  it  as  amended  here.        4.  Begg  v,   Whittier,  48  Me.  314; 

Finch  V.  Lamberton,  62  Pa.  St.  370."  Blackmore  v,  Flemyng,  7  T.  R.  44J. 
Campbell  v,  Floyd,  153  Pa.  St.  96.  5.  Begg  v.  Whittier,  48  Me.  314. 

1.  White  XK  Snow,  71  N.  Car.  232 ;  Contra  In  Indiana. — In  Indiana  it  is 
Hartsfield  v.  Jones,  4  Jones  (N.  Car.)  said  that  at  common  law  the  defend- 
309;  Williams  v.  Beasley,  13  Ired.  ant  may  still  appear  and  demand  that 
(N.  Car.)  112;  Hammerslaugh  v.  Far-  his  damages  be  assessed  by  a  jury, 
rior,  95  N.  Car.  135 ;  Mayfield  v,  Jones,  Briggs  v.  Sneghan,  45  Ind.  14. 
70  N.  Car.  536.  In  JUlnols  it  is  only  when  one  of  the 
a.  Wilson  V.  Phillips,  5  Ark.  183.  parties  requires  it  that  in  case  of  de- 
8.  Pickens  v.  Hayden,  2  Stew.  (Ala.)  fault  damages  are  to  be  assessed  by  a 
10,  where  the  court  said  :  **  Costs  are  jury.  Chicago  Sectional  Electric 
the  consequence  of  a  judgment  and  Underground  Co.  v.  Congdon  Brake 
do  not  constitute  a  judgment  in  them-  Shoe  Mfg.  Co.,  11 1  111.  309. 
selves.  The  right  of  the  successful  On  Demand  of  Defendant^  where 
party  to  costs  does  not  depend  on  the  by  statute  either  party  may  have  his 
rendition  of  a  judgment  for  them,  but  damages  assessed  by  a  jury,  it  is  re- 
is  given  by  statute.  Therefore,  if  they  versible  error  to  deny  it.  Pinkel  v. 
are  omitted,  the  judgment  is  not  defect-  Domestic  Sewing  Mach.  Co.,  89  111. 
ive  nor  the  successful  party  deprived  277. 

of  them ;  he  has  only  to  adopt  another        6.  Russ  r.  Gilbert,  19  Fla.  54;  Crom- 

remedy  for  their  recovery.     Hence,  as  mett  v.   Pearson,  18  Me.  344;  Cairo, 

costs  are   not  a   primary  or  essential  etc.,  R.  Co.  v.  Holbrook,  72  111.  419; 

constituent  of  a  judgment,  but  merely  Chicago,  etc.,  R.  Co.  v.  Ward,  16  III- 

a  consequence  of  it,  therefore  a  judg-  522 ;  Knebelcamp  v.  Smith,  3  111.  App- 

ment,  unless  it  be  by  confession,  as  it  243 ;    Cook   v.   Skelton,   20    111.   109; 

effects  no  other  purpose  than  merely  Dewey    xk    Sloan,    11    Cine.  L.  Bull, 

to  authorize  a  collection  of  costs  by  (Ohio)    102;   Parker  v.  Smith,  64  N. 

execution,  is  erroneous.     The  practice  Car.  291. 

of  executing  writs  of  inquiry  on  judg-        Mecbanlc'i  Uen — Set-off. — In  a  pro- 

ments  by  default  where   the  amount  ceeding  for  a  mechanic's  lien,  where 
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Gmi-tzBBiostlmi  of  Wit&eiiai. — ^The  defendant  may  cross-examine 
the  witnesses  introduced  by  the  plaintiff  ^  and  may  introduce 
independent  evidence  of  his  own  in  reduction  of  the  amount 
claimed  *  even  in  tort.* 

XMiprofing  CanM  of  Aetion. — But  he  cannot  introduce  evidence  to 
defeat  the  plaintiff's  cause  of  action.^ 

the  defendant  has  failed  to  answer  and  Car.)  175;  Lee  v.  Knapp,  90  N.  Car. 

a  default  is  entered  against  him,  he  171. 

has  no  right  to  have  a  distinct  debt  Flea  in  Bar. — Nothing  which  is  in 

due  him  from  the  petitioner,  in  nowise  substance  a  plea  in  bar  to  the  cause  of 

connected  with  the  subject-matter  of  action  can  be  given  in  evidence  to  re- 

the  suit,  set  off  against  his  indebted-  duce  the  damages.     Garrard  v.  Dollar^ 

ness.     Freibroth  v.  Mann,  70  111.  525.  4  Jones  (N.  Car.)  175;  Lee  v.  Knapp, 

A  Jodgment  agalnit  a  Trustee  who  90  N.  Car.  171,  where  the  court  said: 

fails  to   defend    only    establishes    a  "  The  reason  given  for  the  rule  is  that 

prima  facie     case    of      indebtedness  to  allow  such  evidence   after  a  judg- 

wh ichmaj be  disproved  on  jciVc/acirt J.  ment    by    default  on    an    inquiry  of 

Townsend  v.  Libbej,  70  Me.  162.  damages,  would  take  the  plaintiff  by 

1.  Thompson  v.  Haislip,  14  Ark.  surprise,  and  prevent  him  from  meet- 
220;  Briggs  V.  Sneghan,  45  Ind.  14;  ing  the  defendant  upon  equal  terms 
Keener  v.  Lyon,  10  Iowa  546;  Morton  with  respect  to  the  evidence,  whereas 
r.  Baifey,  2  111.  213;  Loeber  v.  Dela-  when  such  defense  is  set  up  in  the 
have,  7  Iowa  478;  Cook  v.  Watters,  answer  the  plaintiff  has  notice  of  the 
4  Iowa  72.  defense  and  may  prepare  to  meet  it." 

In  Iowa  he  cannot  object  to  the  in-  Inqnlry  in    Damages. — Accordingly, 

troductionof  evidence  by  the  plaintiff,  after  judgment  by  default  or  nii  dicii^ 

Wright  V.  Lacy,  52  Iowa  248;  Lyman  the  defendant  cannot,  on  an  inquiry  in 

r.  Bechtell,  58  Iowa  755.  damages,  adduce  evidence  tending  to 

TlieOeneral  Rule,  however,  is  other-  show  that  he  is  under  no  liability,  or 

wise.    Begg  V.  Whittler,  48  Me.  314;  that  no  judgment  should  have  been 

Storer  v.  White,  7  Mass.  448.  rendered  against  him.    Dun  lap  v.  Hor- 

2.  Creamer  t/.  Dikeman,  39  N.  J.  L.  ton,  49  Ala.  412;  Curry  v,  Wilson,  48 
195;  Briggs  v.  Sneghan,  45  Ind.  14.  Ala.  638. 

After  Motion  to  Set  Aside. — A  defend-  In  an  action  on  a  bill  of  exchange 

ant  against  whom  a  judgment  by  de-  the  defendant  cannot,  on  such  an  in- 

fault  has  been  rendered  cannot  com-  quiry,  introduce  evidence  impeaching 

plain  that  plaintiff's  claim  for  dam-  the  consideration  for  it.     Shepherd  v, 

ages  was  excessive,  if,  after  overruling  Charter,  4  T.  R.  275. 

his  application  to  set  aside  the  default.  Nor  in  an  action  for  goods  sold,  that 

the  court  permitted  the  defendant  to  he  purchased  them   merely  as  agent 

introduce  evidence  to  show  the  true  for  another.     De  Gaillon  v,  L'Aigle,  i 

extent  of  damages  sustained.     Hous-  B.  &  P.  368;  Shepherd  v.  Charter,  4 

ton,  etc.,  R.  Co.   v.  Burke,   55  Tex.  T.  R.  275 ;  Williams  f.  Cooper,  3  1). 

323.  P.  C.  204. 

Umltation  of  Defendant's  Bigbt. — But  But  in  an  action  for  work  and  labor 

the  right  of  a  defendant  after  default,  he  may  show  that  a  part  of  the  work 

in  an  inquest  of  damages,  does  not  ex-  was  done  on  the  retainer  of  another 

tend  so  kr  as  to  allow  him  to  intro-  person.     Williams  v.  Cooper,  3  D.  P. 

duce  a  substantive  defense;  but,  sub-  C.  204.     **The  part  of  the  work  done 

ject   to    this    qualification,     he     may  at  the  instance  of   another  is  not  in 

show  that   the  plaintiff  has  no  legal  contravention  of    the    judgment,  be- 

claim  to  any  but   nominal  damages,  cause  the  declaration  is  for  some  work 

Briggs  V,  Sneghan,  45  Ind.  14.  done  generally.     If  the  exact  kind  and 

3.  Bartelt  v,  Braunsdorf,  57  Wis.  i;  amount  done  was  alleged,  the  judg- 
Connoss  v.  Meir,  2  E.  D.  Smith  (N.  ment  would  be  an  admission  of  it 
V.)  315.  as  stated  in  the  declaration.    On  the 

1  Bridges    v,   Stephenson,    10    111.  same  ground,  the  plaintiff,  suing  for 

^PP-  369;  Froust  V.  Bruton,  15  Mo.  goods  sold,  must  prove  the  delivery 

^19;  Garrard  v.  Dollar,  4  Jones  (N.  of  the  articles,  and  the  defendant  may 
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ins  for  Negligence — Bnl*  ia  CoutMUent. — In  an  actt 
held  in  Connecticut  that  defendant  may  exculp: 

harge  of  negligence  in  order  to  reduce  the  damaf 

nount.* 
Taken  by  Agreement. — Where  a  defendant  suffi 

'  an  agreement  that  a  certain  benefit  or  conside 

:  to  him,  he  will  be  permitted  to  show  the  fa 

fleet  of  the  default  will  be  ordinarily  to  preclu 

cing  the  agreement.* 

ions.  —  The   defendant    may    also    require    tl 
to   the  jury  such  instructions  as  arc  proper 

measure  of  damages,*  and  is  entitled  to  addr 

inlap  V.   Horton,  49  of  land  sold   under  a  decree  of  fc 
closure   against   a   husband  and   v 

xeculing  the  writ  o(  was  that  the  wi(e  ihould  suffer  a  dec 

jgment  nit  dicit  in  for  foreclosure  \tj  default,  it  was 

T,  evidence  tending  forced  in  her  favor,  Talbott  v.  Barl 

lamagea  onl  j  is  ad-  11    Ind.   App.   i,  where   it  waa  sa 

^ndin;;  to  show  the  "  The  plea  of  rti  adjudicaia,  to  wh 

subject- matter  un-  a  demurrer  was  sustained,  wag  clea 

which  would  relieve  insufficient.     The  gist  of  it  is  that 

bilitj  is  a   matter  of  appellee  was  duly  served  with  proc 

;  of   the   judgment,  in    the    foreclosure   proceedings, 

48  Ala.  63S.  failed  to   appear,   and  that  jud^m 

'.    Bartholomew,   44  was  rendered  against  her  by  defai 

!  V.  Eastern  Transp.  This,   however,  was  one  of   the  v 

[.     See  also   Havens  things   she  contracted  to  do,   acco 

R.  Co.,  38  Conn.  69;  ing   to   the   averments    of    the    « 

>rk,   etc,  R.  Co.,  33  plaint,  and  it  was  partly  thisagreem 

y   V.  Day,   36  Conn,  not  to  appear  which   constituted 

Clark,  H3  Conn,  353;  consideration     of     the     trust.       It 

en,  43  Conn.  173.  doubtless  true,  as  a  general  rule,  t 

raw. — In   Batchelder  where  the  wife  of  a  mortgagor  of  r 

44  Conn.  494,  Park,  estate    in   which    she   has   an    inc! 

he   ground  that  the  ate  interest  is  brought  into  court 

admitted  the  cause  summons  in  a  foreclosure  proceedi 

»1     negligence  as  a  and  fails  to  set  up  any  claim  or  int 

thereof,    and    that  est,  she  is  concluded  by  the  decree ;  1 

defendant  could  not  this  rule  can  have  no  application 

ring  in  damages  and  the  facts  in  the  present  case.     We  . 

lion.  prehend  that  no  court  would  deba 

JoQBldWAd. — Where,  litigant   who,   by   special    agreeme 

damages   against   a  suffered  default  and  judgment  to 

for   negligence    in  taken  against  him  in  consideration 

■er,    the    defendant  some    benefit   inuring   to    him,  fri 

IS  and  suffers  judg-  showing  that  fad." 
d  contests  only  the         Fixation  by  A^TMniait.  —  Where  < 

s,  the  jury,  in  assess-  amount    for    which,    as    damages, 

consider  any  negli-  judgment    by   default  is  rendered 

of  the  defendant  or  fixed   by  agreement,  the  operation 

ich  is  counted  on  in  (he   judgment  is  the   same   as   if  I 

d   which   tended   to  damages    had    been   assessed   by  ( 

'.   Kansas  City,  etc.,  court  or  the  jury.     Parker  v.  Robei 

98  Ala.  393.  63  N.  H.434. 
rber,  11  Ind,  App,  I,         3,  Bricrgs  v,  Sneghan,  45  Ind,  14. 

Truat.— Where   the        A>  to  Came  of  AoUon.— But  he  w 

trust  in  the  proceeds  not  request  the  trial  court  to  give 
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the  jury  upon  the  facts  adduced  in  evidence.* 

(13)  New  TriaL — The  defendant  may  move  for  a  new  trial  and 

reserve  by  a  bill  of  exceptions  any  question  affecting  the  dam- 
ages.* 

6.  Effect  as  Bes  Adjadicata — a.  General  Rule. — A  judgment 
by  default  is  as  conclusive  as  to  the  rights  of  parties  before  the 
court  as  a  judgment  on  issue  joined,*  and  accordingly  the  doctrine 
of  res  adjudicata  applies  to  it  with  the  same  validity  and  force  as 
to  a  judgment  rendered  upon  a  trial  of  issues.*    The  principle 

stnictions  as  to   the  cause  of  action,  malpractice  in  rendering  the  services. 

Loeber  v.  Delahaye,  7  Iowa  478.  Blair  v.  Bartlett,  75  N.  Y.  150. 

1.  Watson  V.  Seat,  8  Fla.  446.  Reoord  of  Judi^ent  as  Eridence. — 

8.  Brings  v.  Sneghan,  45  Ind.  14.  The  record  of  a  judgment  by  default 

Exceptions. — But  error  in  the  admis-  against    individuals  sued  as  partners 

sionof  evidence  in  assessment  of  dam-  may  be  used  as  evidence  in  a  subse- 

ages  is  not  ground  for  reversal,  unless  quent  suit  as  proof  of  the  partnership ; 

exceptions  were  duly  saved    thereto,  but  it  is  not  sufficient  evidence  to  jus- 

Robjn  V.  Chronicle  rub.  Co.,  127  Mo.  tifv  the  world  in  considering  them  as 

385.  partners  and  holding  them  responsible 

8.  Howard  v.  Huron  (S.  Dak.  1894),  ^^  such.     Marks  v.  Sigler,  3  Ohio  St. 

60  N.  W.  Rep.  803;  Bradford  v.  Brad-  358. 

ford,  5  Conn.  137;  Central  Trust  Co.  v.  4.  Doyle  v,  Hallam,  21  Minn.  515. 
Condon,  67  Fed.  Rep.  103;  Last  In  Jacobson  t;.  Miller,  41  Mich.  90, 
Chance  Min.  Co.  v,  Tyler  Min.  Co.,  after  a  general  discussion  of  the  doc- 
157  U.  S.  692;  West  V,  Carter,  25  111.  trine  of  res  adjudicata^  it  was  said: 
App.  245 ;  Litch  v.  Clinch,  35  111.  App.  "  Nor,  as  regards  the  subject-matter  of 
654;  Fowler  v,  Lee,  10  Gill  oL  ].  (Md.)  the  suit,  is  it  of  the  least  importance, 
358;  McKinzie  v,  Perrill,  15  Uhio  St.  when  thequestion  comes  up  again  col- 
162;  Neil  V.  Tolman,  12  Oregon  289;  laterally,  whether  the  suit  was  con- 
Brown  V.  New  York,  66  N.  Y.  385;  tested  or  was  suffered  to  go  by  default. 
Blair  V.  Bartlett,  75  N.  Y.  150;  Nem-  »  »  »  It  is  sufficient  that  the  case 
etty  t>.  J^aylor,  100  N.  Y.  562;  Orr  proceeded  to  judgment  according  to 
V,  Mercer  County  Mut.  F.  Ins.  Co.,  the  forms  of  law,  and  that  the  court 
114  Pa.  St.  387;  Atwood  X).  Robbins,  rendered  a  judgment  that  by  its  terms 
35  Vt.  530.  or  legal  effect  covered  the  contro- 
'   In  West  V.  Carter,  25  111.  App.  245,  versy." 

the  court  said:  *'A  judgment  by  de-  ninstratloii. — ^An  action  was  brought 
fault  settles  the  rights  of  the  parties  to  determine  the  adverse  claim  of  the 
to  the  action  as  fully  as  a  judgment  defendant  to  certain  premises  of  which 
on  a  contest  does.  A  defendant  is  the  plaintiff  alleged  he  was  owner  in 
bound,  if  he  has  an  opportunity,  to  fee  and  in  possession.  A  former  action 
make  a  defense  and  fails  to  do  it.  had  been  brought  by  the  defendant 
Because  by  express  statute  the  defend-  against  the  plaintiff,  in  which  she  al- 
ant  in  the  judgment  might  go  to  a  leged  she  was  the  owner  in  fee  and 
court  of  chancery,  and,  on  proving  entitled  to  the  immediate  possession 
that  it  was  founded  on  a  gaming  trans-  of  the  same  premises,  and  that  plain- 
action,  have  it  set  aside,  a  court  of  law  tiff  was  wrongfully  in  possession  of 
is  not  authorized  to  inquire  into  it  col-  the  same.  Plaintiff,  in  the  latter  ac- 
laterally  or  to  treat  it  as  void  while  it  tion,  suffered  judgment  by  default, 
is  still  a  subsisting  judgment."  It  was  held  that  judgment  rendered 
In  Kalpractice  Caaee. — A  judgment  therein  was  a  bar  to  the  subsequent 
in  favor  of  a  physician  and  surgeon  action.  Doyle  v,  Hallam,  21  Minn, 
rendered   in   a  justice's  court  having  515. 

jurisdiction,  in  an  action  in  which  the  Void  Judgment. — A  judgment  by  de- 
defendant  appeared  and  put  in  an  an-  fault,  even  though  it  is  void,  may  oper- 
swer,  but  afterwards  withdrew  it  and  ate  to  raise  a  color  of  title  to  land, 
did  not  contest  the  plaintiff's  claim,  Jones  v.  Thomas,  124  Mo.  586. 
is  a  bar  to  a  subsequent  action  by  the  lb  Divorce  Suit. — But  possession  of 
defendant   against   the    plaintiff    for  land  by  a  divorced  wife  of  the  owner, 
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obtains  both  at  law  and  in  equity,^  and  in  all  classes  of  action, 
whether  in  contract  or  in  tort,*  and  in  special  and  summary  pro- 
ceedings,' and  to  a  default  taken  in  an  action  to  revive  a  judg- 
ment.* The  principle  applies  to  all  issues  involved  in  the  con- 
claiming  under  a  void  order  by  de-  he  is  estopped  from  making  a  motion 
fault,  rendered  in  the  divorce  pro-  to  rescind  such  order.  Towble  v. 
ceedings,  assigning  the  land  to  her.  Walker,  4  Ohio  67. 
is  not  changed  into  her  possession.  On  Renewal  of  Bxecntlon. —  Where 
under  her  dower  right,  by  the  death  the  defendant  defaults  on  proceeding 
of  the  husband,  pending  the  running  to  renew  an  execution  he  is  estopped 
of  the  statute  of  limitations.  Jones  from  objecting  that  the  original  execu- 
V.  Thomas,  124  Mo.  586.  tion   had   not  been    returned    to   the 

The  Record  of  a  Default  conclusively    clerk  before  the  summons    to   renew 
establishes  the  fact,  and  its  verity  can-     was  issued.     Bull  v.  Rowe,  13  S.  Car. 


not  be  impeached  by  extrinsic  evi- 
dence any  more  than  the  record  of  a 
judgment  entered  after  trial  of  issues. 
State  V.  Gilmore,  81  Me.  405 ;  State  v. 
Cobb,  71  Me.   198;  Com.  v.  Slocum, 


355. 

8.  Brown  v.  New  York,  66  N.  Y.  385. 
For  Nonpayment  of  Rent. — It    seems 
that  a  judgment  taken  by  default   in 
summary   proceedings   by  a  landlord 
14  Gray  (Mass.)  397 ;  Com.  v.  Bail  of    for  nonpayment  of  rent  is  conclusive 
Gordon,  15  Pick.  (Mass.)  193.  in  an  action  by  the  landlord  to  recover 

Amount. — The  plaintiff  cannot  bring  rent  as  to  the  existence  and  validity 
a  second  action  for  the  remainder  of  of  the  lease,  the  occupation  by  the  ten- 
the  amount  due  where  he  has  taken  a  ant,  and  that  some  rent  is  due  and  un- 
judgment  by  default  for  less  than  he  paid ;  but  it  is  not  conclusive  as  to 
is  entitled  to  on  the  complaint.  Ewing  the  amount  of  rent  due,  although  it  is 
V.  McNairy,  20  Ohio  St.  315.  alleged    in   the  affidavit  upon  which 

1.  Brown  v.  New  York,  66  N.  Y.    the  proceedings  were  instituted.     Jar- 


vis  V.  Driggs,  69  N.  Y.  143;  Brown  v. 
New  York,  66  N.  Y.  385. 

4.  Colborn  v.  Trimpe}',  36  Pa.  St.  463. 

Judgment  of  Revival.  —  Where  a 
vendee  purchases  subject  to  the  lien  of  a 


385. 

In  Equity. — The  rendition  of  a  de- 
cree by  default  debars  the  defendant 
from  setting  up  the  defense  of  an  ade- 
quate remedy  at  law.  Western  Elec- 
tric Mfg.  Co.  V,  Reedy,  66  Fed.  Rep.  judgment  against  his  vendor,  and  after 
163.  the  lapse  of  more  than  five  years  from 

Action    for    Work    and    Services. — A  its  rendition  a  scire  facias  to  revive  is 

judgment  by  default  in  action  to  re-  issued  which  is  served  on  the  vendee 

cover  for  work,  labor,  and  services,  and  as  terre-tenant,  and  in  default  of  any 

for  materials  furnished,  is  a  bar  to  any  defense  by  him  judgment  of  revival  is 

action  by  the  defendant  for  damages  entered,  he  is  concluded  by  the  judg- 

because  of  defective  work  or  materials,  ment,  and  a  sheriff 's  sale  under  an  ex- 

Deane  v.  Loucks,  58  Hun  (N.  Y.)  555.  ecution  issued  thereon  will  pass  the  title 

In  Ejectment. — So    a    judgment    by  to  the  purchaser.  Colburn  v,  Trimpey, 

default  precludes  the  defendant  from  36  Pa.  St.  463. 

setting     up  the    objection    that    an  A  Surety  Who  Saffers  a  Default  on  a 

amended  complaint  in  ejectment  sets  scire  facias   to  which   he   is  made  a 

up    title    acquired     after    the    com-  party,  together  with  his  principal,  can- 

mencement  of  the  suit.     Smith  v.  Bil-  not  afterwards  enjoin   the  judgment 

lett,  isCal.  23.  therein  on  the  ground  that  there  was 

2.  In    an    Action    of  Tort  against  a  an  understanding  between  his  princi- 

husband  and  wife  jointly,  a  judgment  pal  and  the  judgment  creditor  to  stay 

rendered  against  them  jointly  by  de-  execution  upon  the  original  judgment, 

fault,  followed  by  an  inquisition,  is  as  Parker  v.  Singer  Mfg.  Co.,  9  111.  App. 

effectual    as    a    verdict     upon   issues  383. 


joined  and  a  judgment  rendered 
thereon.  Brown  v.  Kemper,  27  Md. 
672. 

Order  of  Court. — Where  a  party  in 
court  allows  an  order  to  be  made  af- 
fecting his  rights,  without  opposition, 


Scire  Facias. — A  judgment  was  en- 
tered on  the  23d  of  January,  185 1.  A 
scire  facias  to  revive  was  issued  Au- 
gust 16,  1855,  and  ser>'ed  on  the  terre- 
tenants  (who  were  named),  but  re- 
turned **ffi7/r7''as  to  defendant,  and 
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EfliMt  of  DefikQlt  on  Prooeedingt.  DEFA  LL  TS.  Effect  as  Bm  A^ndieata. 

troversy,*  but  not  to  issues  which  were  not  raised  in  the  plead- 
ings *  nor  to  matters  which  might  have  been  decided  but  were 

not ;  •  and  the  default  confers  no  more  right  than  the  finding  of  a 
jury* 

b.  Available  Defense. — The  fact,  however,  that  a  defense 
available  in  the  first  action  was  not  interposed  does  not  preclude 

the  maintenance  of  the  defense  in  another  action  not  identical 
with  the  first,*  although  they  might  have  been  litigated.* 

OD  the  7th  of  April,  1858,  an  a/fa5  jcfVtf  suffers    judgment    bj    default    to    be 

facias  was  sued  out,  which  was  served  entered,  he  cannot  thereafter,  without 

and  returned  as  before.     It  was  held  showing  some  valid  excuse  for  such 

that  the  alias  scire  facias  was  not  an  omission,  avail  himself  of  the  defense 

abandonment  but  a  prosecution  of  the  to  vacate  or  modifj  the  judgment  or 

first5cjrey<zc/a5,  and  that  the  land  was  restrain    its    collection.      Watson    v^ 

bound  by  the  lien  of  the  original  judg-  Voorhees,  14  Kan.  338. 

ment    Silverthorn   v.   Townsend,   37  Warranty. — ^The  recovery  of  a  judg- 

Pa.  St.  263.  ment    bj    default    by    the    defendant 

GonstmotlOB   of   Statute. — ^A  statute  (vendor)  against  the  plaintiff,  upon  a 

which  requires  the  prosecuting  attor-  part  of  tlie  several  notes  given  for  the 

ney  to  sue  out  a  scire  facias  against  price  of  the  property,  is  not  an  adjudi- 

the  bail  where  default  has  been  made  cation  upon  the  issue  of  warranty  and 

in  criminal  cases,  even  if  applicable  to  breach  constituting  the  cause  of  action 

recognizances  before  justices,  does  not  in  the  case,  and  does  not  bar  a  recovery, 

negative  or  preclude  the  right  to  pro-  Thoreson   v.    Minneapolis    Harvester 

ceed  by  action  on  the  bond.     State  v.  Works,  29  Minn.  341. 

Gorley,  a  Iowa  52.  On  Promissory  Note. — The  suffering 

1.  Kittridge  v,  Stevens,  16  Cal.  381.  of  a  judgment  by  default  in  an  action 
tabseqnent    Belief. — Where    a    trial  brought  upon  one  of  several  promis- 

judgment  by  default  has  been  entered  sory  notes  similarly  executed,  founded 

as  for  the  amount  of  money  due  on  a  on  the  same  illegal  consideration,  does 

note  given  to  raise  funds  to  make  an  not  estop  the  defendant  from  setting 

advance  on  land  purchased,  a  decree  up    the   illegality   in   another    action 

for  the  enforcement  of  an    equitable  brought  upon  a  second  note,  at  least 

lien  on  the  same  property  cannot  be  not  w^here  the  consideration  was  not 

had  in  the  same  action  after  expiration  stated   in   the  complaint   in   the  first 

of  the  remedies  on  the  judgment,  as  all  action.    Adams  t;.  Adams,  25  Minn.  72. 

issues  in  the  controversy  are  merged  6.  Cromwell  v.  Sac  County,  94  U.S. 

in  the  judgment  by  default.     Kittridge  356. 

V.  Stevens,  16  Caf.  381.  Matter   Contained   In    Answer. — The 

2.  Adams  v,  Adams,  25  Minn.  72 ;  plaintiff  is  not  required  to  present 
Thoreson  v.  Minneapolis  Harvester  matter  properly  contained  in  the 
Works,  29  Minn.  341.  answer   of   the   defendant,    Parker  v. 

8.  Last  Chance   Min.    Co.  v,  Tyler  Roberts,  63  N.  H.  434,  and  where  the 

Min.  Co.,  157  U.  S.  683.  defendant  fails  to  have  it  presented  or 

4.  Madison  County  v.  Smith,  95  111.  considered  on  the  assessment  of  dam- 

334,  where  the  court  said  :  **A11   know  ages  it  is  not  barred  as  res  adjtidicata 

that  if  the  facts  found  by  a  jury  do  not  by    the   judgment    rendered."    Parker 

authorize  a  recovery,  the  court  will  re-  v.   Roberts,  63  N.  H.  434;  Leddon  v, 

fuse  to  enter  a  judgment;   so,  in  this  Tutop,  6  T.  R.  607. 

case,  if  the  facts  averred  in  the  petition  Goods  Sold. — Where  a  judgment  for 

do  not  authorize  the  relief  sought,  the  the  price  of  goods  sold   is  rendered 

judgment  must  be  reversed."  upon   a  default,    the   amount   thereof 

B.  Howlett  T'.  Tarte,  9  W.  R.  368.  being  fixed  by  agreement,  it  is  not  a 

As  to  Defense  — But  where  a  party  bar  to  an  action  by  the  purchaser  for  a 

with  a  perfect  legal  defense  to  a  cause  breach  of  warranty  for  the  quality  of 

of  action  of  which  he  has  full  knowl-  the  goods.     Parker  v,  Roberts,  63  N. 

edge  omits  to  set  it  up,   when  sued  H.  431. 

upon  such  cause  of  action  in  a  court  in  The  Detenlt  of  an  Eqnltable  Owner  im- 

which  the  defense  can  be  pleaded,  and  pleaded    in    foreclosure    proceedings 
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c.  Counterclaim. — Where  the  defendant  abandons  a  counter- 
claim already  pleaded  and  introduces  no  evidence  thereunder  the 
counterclaim  is  not  res  adjudicataj  and  a  separate  action  may  be 
brought  thereon,^  although  it  arises  out  of  the  same  cause  of 
action.* 

d.  Foreign  Judgments  by  Default. — The  rule  does  not  ap- 
ply to  foreign  judgments,  although  taken  by  default.*  They  are 
merely  prima  facie  correct,  and  the  defendant  may  impeach  the 
justice  of  the  adjudication  or  show  that  it  was  unduly  or  irregu- 
larly obtained.* 

Judgment  of  Another  State. — And  under  the  constitution  and  laws  of 
the  United  States  a  judgment  by  default  rendered  in  one  state 
has  no  more  force  or  effect  in  a  sister  state  than  in  the  state  where 
rendered.* 

e.  In  State  and  Federal  Courts. — ^A  judgment  by  de- 
fault for  costs  rendered  in  a  state  court  after  reversal  of  the  original 
judgment  on  appeal  is  not  conclusive  as  a  bar  to  the  same  cause  of 
action  in  the  federal  court,^  at  least  not  where  the  cause  of  action 
did  not  accrue  within  the  state.* 


•♦ 


»  "1 


<« 


» 


• 
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brought    by   the    mortgagee    of    the  appeal,  in  support  of  a  default  ]udg- 

holder  of    the    naked    legal   title,   in  ment,  that  jurisdiction  was  had  of  the 

trust  to  convey,  does  not  preclude  him  defendant  in  default,  where  the  record 

from  recovering  from  the  mortgagor,  does  not  show  the  contrary,  does  not 

where  the  said  equitable  owner  was  in  apply  to  a  foreign  judgment  attacked 

actual  possession  prior  to  the  giving  collaterally.     Where  the  record  on  the 

of  the  mortgage  and  continuously  to  judgment  of  a  court  of  general  juris- 

the  sale,  and  where  he  had  not  assented  diction  shows  personal  service  on  the 

to  the  mortgage  otherwise  than  by  de-  defendant  or  his  personal  appearance, 

fault.     Baltimore,  etc.,  R.  Co.  v,  Ral-  the  record  is  conclusive.     But  where 

ston,  41  Ohio  St.  573.  the   record   shows  neither  service  of 

1.  Bascom  f;.  Manning,  53  N.  H.  134;  process  nor  notice  to  the  defendant 
Bodurtha  v.  Phelon,  13  Gray  (Mass.)  nor  appearance  by  him,  the  judgment 
4x3;  Litch  f/.  Clinch,  3^  111.  App.  654;  is  a  nullity  when  attempted  to  be  en- 
Anderson  V.  Rogge  (Tex.  Civ.  App.  forced  in  another  state.  Bimeler  t?. 
1894),  28  S.  W.  Rep.  106.  Dawson,  5  111.  541 ;    Hall  v.  Williams^ 

2.  Davenport  t;.  Hubbard, 46  Vt.  200.  6  Pick.  (Mass.)  232;  Shumway  v.  StUl- 
By  Statute. — Where    a    statute    ex-  man,  6  Wend,  (N.  Y.)  447. 

pressly  provides  that  if  any  defendant  5.  Wilbur  v.   Abbot,  60  N.  H.  40; 

shall  neglect  or  refuse  to  set  off  any  Zepp  v.  Hager,  70  111.  223. 

account  or  demand  he  has  against  the  6.    Gabrielson  v.  Waydell,  67  Fed. 

plaintiff,  such  defendant  shall  be  for-  Rep.  343. 

ever  precluded   from  having  any  ac-  7.  Gabrielson   v.   Waydell,  67  Fed. 

tion   against  the   plaintiff  to  recover  Rep.  343,  where  the  court  said :  '*  The 

the     same  or  any    part    thereof,  the  plaintiff  brought  suit  in  the  courts  of 

rule  stated  in  the  text  does  not  apply,  the  state  for  the  same  injuries,  and  a 

Serjeant  v.  Holmes,  3  Johns.  (N.  Y.)  judgment  in  his  favor  was  reversed  by 

428.  the  Court  of  Appeals  as  not  maintain- 

3.  Bimeler  v.  Dawson,  5  111.  536.  able  against  the  defendants.    Gabriel- 
m  Admiralty. — The   English  courts  son  v.  Waydell,  135  N.  Y.  i.    A  judg- 

have  refused  to  recognize  a  judgment  ment  on  default  was  afterwards  taken 

rendered  by  default  in  a  foreign  court  by  the  defendants  in  the  court  below 

as  res  adjudicata.    The  Delta,  i  Prob.  for  their  costs.     That  judgment  is  set 

^i^-  393-  up  and  relied  upon  here  as  a  bar  to 

4.  Bimeler  v,  Dawson,  5  III.  536.  this    suit,   or  a  conclusive  authority 
PrMumptton. — ^The  presumption  on  against  it,  with  the  statute  of  limita- 
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/.  On  Whom  Binding. — A  judgment  by  default  cannot  con- 
elude  persons  not  parties  or  privies  to  the  suit,  although  they  have 
a  common  interest  in  the  subject-matter.* 

g.  Judgment  against  Corporation. — A  judgment  by  de- 
fault against  a  corporation  is  as  conclusive  against  a  stockholder 
as  where  rendered  on  trial  of  issues.* 

A.  Effect  on  Codefendant. — Where  a  decree  by  default 
charges  an  indebtedness  upon  land  in  which  a  codefendant  not 
defaulted  is  interested,  such  codefendant  may  show  that  the  decree 
is  not  authorized.* 

i.  Legality  of  Claim. — The  default  judgment  admits,  for  the 
purpose  of  the  action,  the  legality  of  the  demand  or  claim  in  suit,^ 
but  jt  does  not  make  the  allegations  of  the  declaration  or  com- 
plaint evidence  in  an  action  upon  a  different  claim.^ 

tions  of  the  state.    That  the  judgment  or  collusion,  a   judgment  against  a 

is  not  a  conclusive  bar  is  clear,  for  it  corporation  is  conclusive  evidence  of 

was  for  costs  only  on  default  and  not  the  liability  of  a  stockholder  in  a  pro- 

upon  the  merits.  Not  being  conclusive  ceeding  against  the  latter  under  the 

as  a  bar,  as  the  cause  of  action  did  not  statute  to  enforce,  by  execution,  pav- 

accrue  within  the  state,  it  can  be  noth-  ment  of  the  remainder  due  and  unpaid 

ing  more  than  an  authority  of  a  high  on  his  stock  subscription.     Rev.  Stat, 

court  entitled  to  great  respect."  1889,  ^§  2517,  7282 ;  Nichols  v.  Stevens, 

1.  Brewis    v,   Lawson,  76  Va.   ^6;  123  Mo.  96. 

Daingerfield    v.    Smith,    83   Va.  ^i ;  8.  Broghill     v.     Lash,    3    Greene 

Harshman  v.  Knox  County,  122  U.  S.  (Iowa)  357. 

313;  Hale  v.  Finch,    104  U.  S.  261;  Defense Alfeotliig Godefendaat. — Where 

Brooklyn  City,  etc.,  R.  Co.  v.  National  a  judgment  by  default  has  been  taken 

Bank,  of  the  Republic,  102  U.  S.  14;  against    A,   B,   another  codefendant, 

Wood  V.  Davip,  7  Cranch  (U.  S.)  271.  cannot  legally  set  up  a  defense  to  the 

Judgment  against  Helrt  Not  Binding  on  action  affecting  only  A.  Hungerford 
Derlsees. — In  Virginia  a  judgment  by  v.  Fay,  51  Mo.  106. 
default  against  heirs,  in  an  action  to  en-  Decree  for  Deficiency  on  Foreclosure. — 
force  payment  of  debts  against  an  es-  The  fact  that  a  decree  of  foreclosure 
tate,  does  not  conclude  the  devisees,  has  been  entered  by  default  against 
where  not  parties,  and  is  not  evidence  the  assignee  of  a  mortgagor  does  not 
against  them  in  an  action  to  subject  the  preclude  the  mortgagor  from  contest- 
decedent's  real  estate;  and  Code  Va.  ing  on  appeal  the  validity  of  the  de- 
1873,  c-  127,  4  3»  does  not  alter  the  cree  on  the  merits.  McCabe  v.  Fams- 
rule.    Brewis  v.  Lawson,  76  Va.  36.  worth,  27  Mich.  52. 

Action  to  Set  Aside  Deed. — Where  a  Prior  Incambrancer  in  Foreclosure.— 
grantor  of  real  estate  is  joined  with  Where  a  prior  incumbrancer,  made  a 
the  grantees,  in  a  warranty  deed,  in  an  party  defendant  to  an  action  to  fore- 
action  to  set  aside  the  title  he  pur-  close  a  mortgage  by  a  mortgagee, 
ported  to  have,  the  grantor  may  de-  made  default,  and  his  rights  were  fore- 
fend,  although  the  grantees  make  de-  closed  and  the  property  sold  to  a  bona 
fault.  Bausman  v.  Bads,  46  Minn.  148.  fide  purchaser,  it  was  held  that  after 

In  Foreclosure  Proceedings. — ^A  judg-  three  years  had  passed  the  prior  in- 

nient  by  default   in  foreclosure   pro-  cumbrancer  could   not,   on   then  dis- 

ceedings  only  affects  the  interests  of  covering  the  facts,  have  the  title  of  the 

those  incumbrancers  subsequent  to  the  bona  fide  purchaser  set  aside,  but  that 

mortgage.  Vandenburgh  v.  New  York,  he  might  establish  a  lien  on  the  fund 

57  N.  Y.  Super.  Ct.  323,  holding  that  recovered  by  the  sale  in  the  hands  of 

the  rights    of  parties  who   claim   in  the   original    mortgagee.     Hamlin  v, 

priority,  or  in  hostility,  to  the  mort-  McCahill,  Clarke  Ch.  (N.  Y.)  249. 

gagor  cannot  be  litigated.  4.  Cromwell  v.  Sac  County, 94  U.  S. 

2.  Nichols  V,  Stevens,  123  Mo.  96.  356. 

I&HISBOiiri,  in  the  absence  of  fraud        6.  Cromwell  v.  Sac  County,  94  U.  S. 
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6.  Effect  en  Ccllateral  Attack — a.  In  General. — There  is  a  vital 
distinction  between  the  effect  of  a  default  and  judgment  thereon 
on  collateral  and  on  direct  attack.* 

irregularitieB  Cored. — Oh  collateral  attack  the  court  is  confined  to 
the  inspection  of  the  record  of  the  judgment  by  default,*  which 
cannot  be  attacked  for  any  irregularity  that  is  not  apparent  or 
that  does  not  render  the  judgment  absolutely  void  on  its  face.^ 


356,  where  the  court  said:  "The 
declaration  may  contain  different 
statements  of  the  cause  of  action  in 
different  counts.  It  could  hardly  be 
pretended  that  a  judgment  by  default 
in  such  a  case  would  make  the  several 
statements  evidence  in  any  other  pro- 
ceeding." 

1.  Collateral  Attack. — A  proceeding 
to  set  aside  a  sheriff's  deed  made  pur- 
suant to  a  decree  is  a  collateral  pro- 
ceeding in  which  the  sufficiency  of  no- 
tice cannot  be  questioned.  Fanning 
V.  Krapfl,  68  Iowa  244. 

Direct  Attack. — In  an  action  on  a 
judgment  sought  to  be  made  the  basis 
of  a  new  recovery,  the  denial  of  the 
defendant  by  proper  answer  that  he 
had  notice  of  the  proceeding  in  which 
the  default  judgment  was  entered  is  a 
direct  attack  on  the  judgment.  Clark 
V.  Little,  41  Iowa  497. 

In  Early  Cases  the  distinction  be- 
tween collateral  and  direct  attack  ap- 
pears to  have  been  confused.  Thus, 
in  Aldrich  v.  Kinney,  4  Conn.  380,  in 
an  action  on  a  judgment  rendered  in 
another  state,  evidence  on  the  part  of 
the  defendant  that  he  had  no  legal 
notice  of  the  suit  and  did  not  appear 
was  held  to  be  admissible,  although 
the  record  of  such  judgment  stated 
that  the  defendant  appeared  by  his 
attorney.  On  the  other  hand,  in  Doug- 
lass V.  Wickwire,  19  Conn.  489,  where 
the  record  of  a  justice  of  the  peace, 
in  a  criminal  proceeding  of  which  he 
had  cognizance,  stated  that  the  defend- 
ant was  called  and  made  default  of 
appearance,  and  the  defendant  in  a 
subsequent  suit  offered  testimony  to 
prove  that  he  in  fact  appeared  at  the 
time  and  place  appointed  and  then 
temporarily  withdrew  by  the  permis- 
sion and  at  the  request  of  the  justice, 
the  evidence  was  held  not  admissible. 

Presumption  as  to  Pleading.  —  Upon 
collateral  attack  the  presumption  will 
be  made  that  the  facts  properly  pleaded 
in  the  declaration  authorized  the  trial 
court  to  render  the  judgment  by  de- 
fault.   Cutright  V,  Stanford,  81  111.  240, 
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where  the  court  said :  "All  the  facts 
necessary  to  establish  a  cause  of  action 
against  the  estate  of  Cutright  must 
have  appeared  to  the  court  before  a 
judgment  could  be  rendered,  and  we 
must  presume  they  did  so  appear." 

2.  Sharp  v.  Daugney,  33  Cal.  505; 
Ballinger  v,  Tarbell,  16  Iowa  491; 
Bonsall  v.  Isett,  14  Iowa  309 ;  Cooper 
V,  Sunderland,  3  Iowa  114;  Morrow  v. 
Weed,  4  Iowa  77 ;  Boker  v.  Chapline, 
12  Iowa  204;  Torrans  v.  Hicks,  32 
Mich.  307. 

Instance  of  Sufficient  Record. — In  an 
action  of  debt  upon  an  appeal  bond, 
where  it  was  objected  that  the  rec- 
ord did  not  show  jurisdiction  of 
the  defendant,  it  was  held  that  where, 
on  inspection  of  the  record,  the  judg- 
ment appeared  to  have  been  entered 
against  the  "  defendant,"  there  was  no 
error,  as  the  term  could  only  be  ap- 
plied to  the  defendant  in  court.  Ste- 
phens V.  Sweeney,  7  111.  375. 

8.  Drake  v,  Duvenick,  A5  Cal.  466; 
Keybers  v.  McComber,  07  Cal.  399; 
Ex  p,  Sternes,  77  Cal.  163 ;  £x  /.  Ah 
Men,  77  Cal.  201. 

AfflrmatlYe  Irregnlarity. — In  Reily  v. 
Lancaster,  39  Cal.  354,  it  was  held  that 
where,  in  an  action  to  recover  real 
estate,  the  judgment  by  default  recites 
due  service  on  all  the  defendants,  the 
judgment  cannot  be  impeached  for  ir- 
regularity in  service,  althoup-h  it  ap- 
pears that  the  name  of  one  of  ihe 
owners  was  omitted  in  the  published 
summons. 

Premature  Entry. — A  decree  or  judg- 
ment entered  by  default  cannot  be 
attacked  collaterally  because  prema- 
turely entered.  Alderson  r.  Bell,  9 
Cal.  321. 

Amount. — Nor  can  the  judgment  be 
collaterally  attacked  beer  use  excessive 
in  amount.     Corey  zk  Gale,  13  Vt.  645. 

Unauthorized  Appearance  of  Attorney. 
— Nor  because  rendered  on  the  appear- 
ance of  an  attorney  unauthorized  by 
the  defendant.  Cochran  T^  Thomas 
(Mo.  1895),  33  S.  W.  Rep.  6. 

Suit  on  Judgment  by  Default.— The 
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Eatry  hj  Clerk. — And  where  the  judgment  by  default  is  regularly 
entered  by  the  clerk,  in  compliance  with  a  statutory  authority,  the 
same  principle  obtains.^ 

Inxiidietieii  of  Fenon. — On  collateral  attack  the  recital  in  a  judg- 
ment by  default  that  service  by  publication  has  been  properly 
made  is  sufficient  to  show  that  the  trial  court  had  jurisdiction  of 
the  person  of  the  defendant.* 

b.  Omissions  in  Record. — And  the  omission  from  a  judg- 
ment roll  of  any  of  the  papers  constituting  legal  service  does  not 
affect  its  validity,'  and  their  absence  from  the  record  does  not 

mere  fact  that,  in  a  suit  on  a  judg-  90;    Russell    v.    Baptist    Theological 

ment    rendered    bj  default,   the    de-  Union,  73  111.  337. 

fendant,  who  was  not  served  and  who  Iowa. — Bunce  v»  Bunce,  59  Iowa  533 ; 

did  not  appear  in   the  original   suit,  Dougherty  v,  McManus,  36  Iowa  657 ; 

may  introduce  any  defense  he  might  Woodbury  v,  Maguire,  42  Iowa  343 ; 

have  made  to  the  original  judgment,  Farmers'  Ins.  Co.  v.  Highsmith,  44 

does  not  render  the  judgment  by  de-  Iowa  333;  Stanley  v.  Noble,  59  Iowa 

fault  a  nullity.     Lapham  v.  Briggs,  27  666;  Gregg  v,  Thompson,  17  Iowa  107 ; 

Vt.  27.  Woodbury  v,  Maguire,  42  Iowa  339. 

But  a  judgment  by  default  rendered  Texas, — Treadway  v,   Eastburn,  57 

in  a  court  of  general  jurisdiction    is  Tex.  209. 

admissible  in  evidence  in  a  suit  which  See  article  Decrees,  vol.  5,  p.  977. 
seeks  to  enforce  the  demand  as  a  lien  Snparlor  Ckmrt  of  Saa  Francisco. — It 
on  land  in  the  purchase  of  which  the  was  held  that  a  judgment  of  the  Su- 
debt  was  created,  although  the  record  perior  Court  of  the  city  of  San  Fran- 
does  not  show  the  service  of  process,  cisco,  reciting  that  the  defendant  had 
as  the  objection  on  that  ground  is  on  been  regularly  served  with  process  and 
collateral  attack,  and  the  presumption  had  failed  to  appear,  and  that  his  de- 
is  that  the  court  had  acquired  juris-  fault  had  been  duly  entered,  was  suffi- 
diction.  Weaver  v.  Brown,  87  Ala.  cient  to  show  jurisdiction  of  the  de- 
533.  fendant  on  collateral  attack.   Vassault 

la  Oregon  the  failure  to  serve  upon  v.  Austin,  36  Cal.  691. 

the  defendant  a  certified  copy  of  the  8.   California, — People  v.  Harrison, 

complaint,  as  required  by  statute,  can-  84  Cal.  607 ;  Quivey  v.  Baker,  37  Cal. 

not  be  raised    on    collateral    attack.  465;    People   v,   Blake,   84  Cal.  611; 

Munch  V.  McLaren,  9  Wash.  676.  Peck  v.  Strauss,  33  Cal.  678. 

Pioycrlty  la  State. — ^A  judgment  by  Illinois. — ^Timmerman  v:  Phelps,  37 

default  against  a  nonresident    served  111.  496. 

by  publication,  leaving  property  in  the  Iowa,  —  Mooney  v.  Maas,  22  Iowa 

state,  is  conclusive,  on  a  collateral  pro-  381 ;  Hale  v.  First  Nat.  Bank,  50  Iowa 

ceeding  on   the  question  whether  the  642. 

defendant  had  property  in  the  state,  to  Indiana.  —  Oppenheim  v.  Pitts- 
Test  the  court  with  jurisdiction.  Stone  burgh,  etc.,  R.  Co.,  85  Ind.  471; 
f.  Myers,  9  Minn.  303.  Brown  v.  Goble,  97  Ind.  89;  Muncey 

1.  Kipp  V.  Fullerton,  4  Minn.  473.  v,   Joest,  74    Ind.  409;    McAlpine  v, 

*.  California, — People  t^.  Harrison,  Sweetser,  76  Ind.  78;    Hume  r.  Con- 

&<.  Cal.  607;    Sharp  v,  Brunnings,  35  duitt,  76  Ind.  598;  Stout  v.  Woods,  79 

^?^*533J  Alderson  v.  BeIl,9Cal.  315;  Ind.  108:    Mulliken  t;.   Bloomington, 

Eitel  r.  Foote,  39  Cal.  440;  McCauley  72  Ind.  161;    Porter  v.  Stout,  73  Ind. 

I'.  Fulton,  44  Cal.  361;  Hahnt;.  Kelly,  3;    Lawrence  County  v.  Hall,  70  Ind. 

34Cal.402;  Vassault  v,  Austin,  36  Cal.  469;  Miller  v.  Porter,  71  Ind.  521. 

695;  Quivey   v.  Porter,  37  Cal.  462;  Kansas. — Shippen    v.   Kimball,    47 

Moore  v,  Martin,  38  Cal.  436;  Reeve  Kan.  173. 

t^.  Kennedy,  43  Cal.  643;  McCoy  v.  Affidavit. — ^The  affidavit  required  on 

Van  Ness,  98  Cal.  675 ;   Crim  v.  Kes-  application  for  an  order  of   publica- 

*ing»  89  Cal.  485 ;  Meredith  v,  Santa  tion,  and    the    order  of    publication 

Clara  Min.  Assoc,  60  Cal.  621.  made  thereon,  are  not,  unless  the  stat- 

lUinois. — ^Idatthews  v,  Hoflf,  113  111.  ute  expressly  so  requires,  a  part  of  the 
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invalidate  the  judgment,*  nor  is  the  judgment  void  where  irregu- 
larity affirmatively  appears  not  sufficient  to  show  a  complete  lack 
of  jurisdiction.* 

c.  Silence  of  Entire  Record. — And  the  same  rule  applies 
although  the  entire  record  is  silent  on  the  question  of  service. 
The  presumption  of  regularity  will  in  that  case  be  held  to  establish 
it  conclusively,^  as  also  where  there  is  an  irregularity  not  of  such  a 

judgment  roll  on  appeal  from  a  judg-  return  will  not  invalidate  a  judgment 

ment  by  default.     Sichler  v.  Look,  93  by  default  on  collateral  attack.    Wil- 

Cal.  600;  Hahn  v,  Kelly,  34  Cal.  391 ;  son  v.  Call,  49  Iowa  463. 

McCauleyi;.  Fulton,  44  Cal.  355;  Peo-  Defective  Order  of  PnbUcatlon. — And 

pie  V.  Temple,  103  Cal.  447.  an  irregularity  in  an  order  forpublica- 

Untrue  Affidavit. — So  a  judgment  tion  failing  to  specify  that  a  copy  of 

by  default  cannot  be  attacked  in  a  col-  the  complaint  and  summons  should  be 

lateral  proceeding  on  the  g^und  that  deposited  "  forthwith,"  as  provided  bT 

the  affidavit  for  publication  was  un-  section  413  of  Code  Civ.  Pro.  Cal.,  was 

true.     Ogden  v.  Walters,  12  Kan.  283.  held  not  ground  for  avoiding  the  judg- 

Defecte  In  Sunmona. — Where  a  sum-  ment  on  collateral  attack.  Anderson  r. 

mons  is,  by  clerical  error,  made  return-  Goff ,  72  Cal.  65. 

able  to  a  past  date,   and    the   name  Actual  Personal  Senrloe. — Where  there 

signed  to  the  return  thereon  is  that  of  is  actual  personal  service  of  summons 

a  deputy,  the  names  of  both   sheriff  on  the  defendant  and  he  fails  to  appear 

and  deputy  being  required  by  statute,  and  object,  the  judgment   by  default 

the  errors  are  mere  irregularities  and  rendered  thereon  is  not  open  to  col- 

cannot  be  raised  on  collateral  attack,  lateral    attack.      Gandy  v.  Jolly,   35 

Kelly  V,  Harrison,  69  Miss.  856.  Neb.  711. 

1.  Sichler  v.  Look,  93  Cal.  600.  Where  tlie  Parson  in  Default  Was  t 

How  Brought  up. — They  should  prop-  lllnor.r— It  was  said,  in  Shawhan :-.  Lof- 

erly  be  brought  up  by  a  bill  of  excep-  fer,  24  Iowa  226,  and  quoted  with  ap- 

tions.     Sichler  v.  Look,  93  Cal.  600.  proval  in   Bunce  v.  Bunce,  59  Iowa 

GonstructlTe  Senrlce. — It  makes  no  534:  **  If  it  appears  that  there  was  a  no- 
difference  whether  the  defective  serv-  tice,  though  it  be  defective,  or  the 
ice  is  constructive  or  personal,  service  thereof  be  imperfect,  neither 
Mitchell  V.  Aten,  37  Kan.  33.  in  strict  compliance  with  the  directions 

Defective  Affidavit. — So,  on  collateral  of  the    statute,  and  the  court  deter- 

attack,  a  record  showing  some  service  mined  in   favor  of  the  sufficiency  of 

will  be  valid  although    facts   enough  such  notice  and  service,  which  is  shown 

are  not  affirmatively  shown  to  consti-  upon  the  record,  even  though  such  de- 

tute  it  a  service  according  to  statute;  termination  was  erroneous,  the  jud|^- 

as,  for  instance,  an  affidavit  showing  ment  of  the  court  will  not  be  held  void 

service  **on  the  defendant,   Thomas  in  a  collateral  proceeding." 

Dorland,"  and  not  stating  that  it  was  2.  Peck  v,  Strauss,  33  Cal.  678;  En- 

**  personally"  served  upon  him,  as  the  treken  v,  Howard,   16  Kan.  551;  0%- 

statute  requires.     Drake  v.  Duvenick,  den  v,  Walters,  12  Kan.  282;  Carevr. 

45  Cal.  455.  Reeves,  32  Kan.  718. 

Where  it  was  argued   that  an  affi-  Rule  Quallfled  in  Mlaaourl. — But  on 

davit  was  incomplete  on  the  question  collateral  attack   the   recitals  of  the 

of  diligence,  it  was  held  that  it  should  judgment  that  due  service  has  been 

not   only   follow  the  language  of  the  had  are  held,  in  Missouri,  not  of  theni- 

statute,  but  should  set  forth  the  evi-  selves  conclusive.     Laney  v.  Garbee, 

dence  from  which  diligence  can  be  in-  105  Mo.  355.     And  the  defendant  may 

ferred,   and   where  the  evidence,   al-  show  from  the  whole  record  that  proper 

though  not  conclusive,  is  such  that  the  service  to  authorize  the  judgment  was 

judge  might  have  been  satisfied  from  it,  not  had.     Laney  v,  Garbee,  105  Mo. 

the  showing  will  be  sufficient  on  a  col-  355 ;  Cloud  r.  Pierce  City,  86  Mo.  35S1 

lateral  attack.    Ligare  v.  California  Raley  v.  Guinn,  76  Mo.  263 ;  Adams 

Southern  R.  Co.,  76  Cal.  610.  v,   Cowles,    95    Mo.   501 ;    Milner  f. 

Return  Not  Dated.— ^o  a  failure  to  Shipley,  94  Mo.  106. 

incorporate  the  date  of  service  in  the  8.  Muscatine  Turn  Verein  v,  Funck, 
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character  as  to  show  affirmatively  void  service^  although  there  are 
no  recitals  of  service.* 

</.  Where  the  Record  Shows  the  Judgment  Void — ^in 

QmmL — When  the  record  shows  affirmatively  that  the  plain- 
tiff did  not  appear  or  was  not  properly  served,  the  judgment  or 
decree  is  void  and  the  recitals  will  not  validate  it,^  as  where  the 
findings  establish  the  fact  that  there  was  no  service  of  summons 
or  authorized  appearance  by  the  defendant,^  or  where  the  adverse 
party  admits  the  facts  showing  the  judgment  to  be  void  or  al- 
lows them  to  be  established  without  opposition ;  in  which  case 
the  judgment  will  be  held  void  even  on  collateral  attack.^ 

Void  OB  itB  Am. — If  the  record  is  void  on  its  face  it  may  be  at* 
tacked,  although  in  a  collateral  proceeding.^     But  the  court  can* 

i8  Iowa  469;  Wise  v.  Loring,  54  Mo.  service  contained  in  other  portions  of 

App.  262;  Huxley  V.  Harrold,  62  Mo.  the  record.     Cloud  v.  Pierce  Citj,  86 

516;  Cloud  V.  Pierce  City,  86  Mo.  366 ;  Mo.  358.    Where  the  return  of  the  serv- 

McClanahan  v.  West,  100  Mo.  309.  ice  of  summons  was  signed  **  Elijah  T. 

Contra  in  CaJlfOTOla. — In  Quivej  v.  Cole,  D.  S."  the  judgment  by  default 

Porter,  37  Cal.  461,  it  was  held,  quoi-  was  reversed,  since  service  could  only 

im^  Hahn  v.  Kelly,  34  Cal.  391,  that  be  had  in  the   name  of  the  sheriff. 

where  the  entire  record  is  silent  as  Rowley  v.  Howard,  23  Cal.  401. 

to  service  upon  a  defendant  against  Judgment  R6I1  Defective. — So,  where 

whom  a  judgment  has  been  rendered  the  statute    expressly    declares  what 

by  default,  there  is  a  want  of  jurisdic-  shall   constitute  proof  of  service   by 

tion  apparent  upon   the  face  of  the  publication,  and  that  it  shall  be  em* 

record.  bodied  in  the  judgment  roll,  the  omis- 

1.  Ballinger   v.    Tarbell,    16    Iowa  sion  of  the  required  documents,  etc*» 

49^;  Cooper  v.  Sunderland,  3  Iowa  in  the  judgment  roll   shows  a  want 

114;  Harrington  v.  Wofford,  46  Miss,  of  jurisdiction,  apparent  on  the  face 

31;  Thompfton  v,  Tolmie,  a  Pet.  (U.  of  the  record,  and  renders  the  judg« 

S.)  157;  Isaacs  v.  Price, 2 Dill.  (U.  S.)  ment  by  default  void,  even  on  collat- 

347-  eral  attack.     Hyde  v.  Redding,  74  Cal. 

*.  California. — Rowley  v.  Howard,  501,  citing  People  v,  Greene,  74  Cal. 

33  Cal.  401 ;  People  v.  Harrison,  84  400,  where  the  judgment  roll  failed  to 

Cal.  607.  contain  any  sufficient  affidavit  of  pub- 

Deiavare. — Frankel  V,  Satterfield,  lication  as  required  by  statute  to  be 

9Houst.  (Del.)  201.  embodied  therein  on  entry  of  Judg- 

Indiana,  —  Hume    v.  Conduitt,   76  ment  by  default. 

lQd.598;McA]pinev.  Sweetser,76Ind.  8.  Hill  v.  City  Cab,  etc.,  Co.,  79 

78;  Muncey  v.  Joest,  74  Ind.  409.  Cal.  191. 

/<»«'«.— Boker  tf.  Chapline,  12  Iowa  4.  Hill  v.  City  Cab,  etc.,  Co.,  79 
2<H;  Pollard  v.  Baldwin,  22  Iowa  328.  Cal.  191,  where  the  findings  estab- 
Kansas.  —  Thorn  v,  Salmonson,  37  lished  the  fact  that  there  was  no  Serv- 
ian. 441 ;  Litowich  V.  Litowich,  19  ice  of  summons  upon,  or  authorized 
Kan.  451;  Mastin  v.  Gray,  19  Kan.  appearance  by,  the  defendant,  but 
458.  none  of  the  evidence  was  brought  up 
Massachusetts, — Hendrick  v,  Whit-  and  the  question  did  not  appear  to 
t^more,  105  Mass.  23.  have  been  raised  by  exception  or  de- 

New  York. — Lazier  v.  Westcott,  26  murrer  or  in  any  other  way. 

>».  Y.  146.  5.  Hill  V.   City  Cab,  etc.,  Co.,  79 

Tennessee. — West  v.  Williamson,  x  Cal.  190;   Carpentier  v,  Oakland,  30 

Swan  jTcnn.)  277;  Glover  v.Holman,  Cal.  439;  Hodgdon   v.   Southern  Pac. 

3  Heisk.  (Tenn.)  519.  R.  Co.,  75  Cal.  648 ;  Joyce  v.  McAvoy, 

>«t«ni  Badicany  Defiiett?».~-The  re-  31  Cal.  274;  Breeze  v,  Ayres,  49  Cal. 

^»ira  of  the  sheriff  may,  where  radi-  208;  Robb  v.  Robb,  6  Cal.  21;  Mar- 

<^Wy  defective,  be  used  to  rebut  the  shall  v.  Shafter,  32  Cal.  177 ;  Chase  v, 

presttiDptioos  arising  from  recitals  of  Christianson,  41  Cal.  253 ;  Morrison  v. 
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not  draw  the  conclusion  that  the  judgment  by  default  is  void 

from  its  mere  entry.     The  fact  must  be  shown  from  the  whole 

record.* 

e.  Judgments  of  Courts  of  Inferior  Jurisdiction.— A 

domestic  judgment  rendered  by  a  court  of  inferior  jurisdiction  is 
not  open  to  collateral  attack  when  the  facts  requisite  to  confer 
jurisdiction  of  the  person  appear  affirmatively  upon  the  face  of 
the  proceeding  *  but  if  the  facts  do  not  so  appear,  it  may  be 
attacked  collaterally.* 

/.  Foreign  Judgments  by  Default. — The  general  rule  which 
protects  judgments  by  default  from  collateral  attack  does  not  ap- 
ply to  foreign  judgments  or  decrees  rendered  by  default,  although 
the  recitals  therein  set  up  jurisdiction,^  and  in  an  action  on  such 
a  judgment  the  defendant  may  show  that  no  service  was  had,^  or 
that  the  appearance  of  the  attorney  in  the  action  in  which  judg- 
ment was  rendered  was  unauthorized.®  It  is  not  necessary  for 
him  to  resort  for  a  remedy  to  the  jurisdiction  wherein  the  judg- 

Dapman,  3  Cal.  255;Lurve7  v.  Wells,  Cal.  402;    Truman  v,   Robinson,  44 

4  Cal.  106;  Shaw  v.  McGregor,  8  Cal.  Cal.  623. 

521;     Campbell   v.    Brown,    6  How.  In  Indiana  the  general  rule  applies  to 

(Miss.)  106.  cases   begun   before  a  justice   of  the 

1.  Howard  v.  Thornton,  50  Mo.  291,  peace.  **  In  deciding  upon  the  suffi- 
where  the  court  said  :  "When  a  judg-  ciency  of  the  service  of  the  writ,"  said 
ment  is  attacked  for  want  of  notice,  the  court,  **  the  justice  determined  a 
how  can  the  court  determine  by  the  fact  essential  to  jurisdiction,  and  this 
mere  inspection  of  the  entry  whether  decision  cannot  be  overthrown  upon  a 
the  defendant  had  been  served  with  a  collateral  attack."  Hume  v.  Conduitt, 
summons?    If,  in  point  of  fact,  the  de-  76  Ind.  601. 

fendant  was  actually  served  with  a  Recital  in  Judgment  of  J^utice. — Are- 
summons,  the  court  had  jurisdiction  cital  in  the  judgment  by  default  ren- 
over  his  person,  and  could  proceed  dered  by  a  justice  of  the  peace,  "now 
to  render  a  personal  judgment  against  comes  the  plaintiff,  by  his  attorney,  and 
him.  The  recitals  in  the  sheriff's  deed  the  defendant  in  proper  person,"  was 
were  prima  facie  evidence  of  a  valid  held  sufficient  on  collateral  attack, 
judgment,  and  this  could  not  be  over-  although  the  judgment  roll  contained 
thrown  without  producing  the  whole  no  other  proof  of  service.  Moore  v. 
record  or  a  transcript  of  it,  or,  in  case  Martin,  38  Cal.  428. 
anypartof  it  was  lost,  by  parol  evidence  In  Oregon  it  is  held  that  where  a 
of  the  lost  parts.  Simple  extracts  from  complaint  as  filed  in  a  justice's  court 
the  record  are  not  admissible  for  this  may  have  been  subject  to  a  demurrer, 
purpose.  Philipson  v.  Bates,  2  Mo,  it  does  not  follow  that  a  judgment 
116;  Peake's  Ev.  30-43;  Ravenscroft  entered  thereon  is  void.  "If  the  ob- 
V,  Giboney,  2  Mo.  i..  If  the  whole  ject  of  the  plaintiff  can  be  ascertained 
record  taken  together  does  not  show  from  the  allegations  of  his  complaint, 
that  the  court  had  jurisdiction  over  and  the  court  has  power  to  grant  the 
the  defendant,  then  the  judgment  relief  demanded  and  jurisdiction  of 
would  be  a  nullity."  the  parties,  the  judgment  is  not  vul- 

2.  Wise  T'.  Loring,  54  Mo,  App.  262;  nerable  to  a  collateral  attack,  although 
Karnes  v.  Alexander,  92  Mo.  660;  Jef-  the  complaint  may  in  fact  be  bad  in 
fries  V.  Wright,  51  Mo.  215;  Fulkerson  substance.  Berry  v.  King,  15  Oregon 
V.  Davenport,  70  Mo.  541 ;  Baker  v.  165 ;"  North  Pacific  Cycle  Co.  r. 
Baker,  70  Mo.  136.  Thomas,  26  Oregon  381. 

In  GaUfomla  all  courts  of  record  in  .   8.  Cardwell  v.  Sabichi,  59  Cal.  493. 

the  state  are  held  to  be  courts  of  su-  4.  Wise  v,  Loring,  54  Mo.  App.  262. 

perior  jurisdiction.   McCauley  v,  Ful-  6.  Bradley  v.  Welch,  100  Mo.  258. 

ton,  44  Cal.  361 ;  Hahn  v.   kelly,  34  6.  Bradley  v.  Welch,  100  Mo,  258. 
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ment  was  rendered,^  and  in  the  case  last  mentioned  relief  will  be 
granted  without  regard  to  the  responsibility  of  the  attorney.* 

XVm  Apfligatioh  fob  Relief  fbom  Defaults — 1.  Power  of 

tie  Court — ^Inlmreiit  Power. — The  authority  to  relieve  a  party  in 
default  is  inherent  in  all  courts  of  record  exercising  a  general 
jurisdiction,^  and  does  not  depend  on  the  statute  unless  expressly 
regulated  thereby.* 

Inteior  TiibnnalB. — But  where  the  court  is  of  special  or  limited 
jurisdiction  it  cannot  be  exercised  unless  conferred  by  statute.^ 

2.  In  What  Court  Belief  to  be  Sought — a.  The  Court  Render- 
ING  Judgment. — The  application  must  be  made  to  the  same 
court  where  the  judgment  by  default  was  taken.* 

b.  At  Chambers. — Under  the  code  procedure  a  motion  to  set 

1.  Biadlev  t».  Welch,  loo  Mo.  258;  final  orders  only  in  cases  where  justices 
Marx  V.  Fore,  51  Mo.  69;  Eager  v.  are  expressly  authorized  to  do  so. 
Storer,  59  Mo.   87;    Barlow  v.  Steel,     State  v.  Duncan,  37  Neb.  631. 

65  Mo.  619;    Napton   v.   Leaton,   71  4.  Allen  v.  Ackley,  4  How.  Pr.  (N, 

Mo.  367.  Y.  Supreme  Ct.)  5. 

Judgment  of  United  States  Courts. — On*  6.  American  Bldg.,  etc.,  Assoc,  v. 

collateral  attack  in  a  state  court,  a  judg-  Fulton,  31  Oregon  492;  Griffin  v.  Pit- 

nient  by  default  rendered  by  a  United  man,  8  Oregon  342. 

States  Circuit  Court  upon  a  marshal's  In  American  Bldg.,  etc.,  Assoc,  v, 

return,  showing  a   defective    service  Fulton,  21  Oregon  494,  it  was   said: 

of  the  writ  upon  defendant,  cannot  be  **  It  is  true  that  in  this  case  the  judg- 

ireated  as  a    nullity,  although    it    is  ment  was  given  for  want  of  an  answer ; 

rtversible  on  error  in  a  direct  proceed-  but  where  the  service  of  the  summons 

icp.    Byers  v.  Fowler,  12  Ark.  218.  is  personal,  no  difference  in  principle 

2.  Bradley  v.  Welch,  100  Mo.  258 ;  is  perceived  between  the  power  of  the 
Hanhey  v.  Blackmarr,  20  Iowa  161 ;  justice  to  set  aside  the  judgment  in 
Critchfield  v.  Porter,  3  Ohio  519 ;  Bun-  such  case  and  the  judgment  given  upon 
ton  V.  Lyiord,  37  N.  H.  512.  75  Am.  a  verdict.  There  is  no  statute  con- 
Dec.  146;  Bayley  v.  Buckland,  i  ferring  the  power  in  either  case;  and 
Exch.  I.  it  is  a  general  rule  that  courts  of  lim- 

S.  Kiefer  v.  Grand  Trunk   R.  Co.  ited  and  inferior  jurisdiction  must  fol- 

(Supreme  Ct.),  28  N.  Y.  St.  Rep.  474;  low  the  statutes  under  which  they  as- 

A.ilen  t^.  Ackley,  4  How.   Pr.   (N.  Y.  sume  to  act." 

Supreme  Ct.)  5 ;    Macomber  v.  New  A  Jnstloe  of  the  Peace  has  not,  unless 

York,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.)  by  statute,  jurisdiction  in  equity  over 

4';  Adams  v,   Howard,   14  Vt.   158;  such  a  proceeding.     Brown  v.  Goble, 

Mosseaux  v,  Brigham,  19  Vt.  457.  97  Ind.  86;  Ainsworth  v,  Atkinson,  14 

InTtrmont  a  county  court  has  juris-  Ind.  538;  Snell  v.  Mohan,  38  Ind.  494; 

diction  over  a  motion  or  petition  to  Richards  v.  Reed,  39  Ind.  330;  Doyle 

»t  aside  a  judgment  rendered  by  de-  t/.  State,  61  Ind.  324. 

fault  before  such   a  court,  notwith-  In  Montana,  under  section  804,  title 

standing  the  statute  carrying  petitions  XVIII.  of  the  Code  Civ.  Pro.,  relat- 

for  new  trials  to  the  Supreme  Court,  ing  to  procedure  in  justice's  courts, 

Scolt  r.  Stewart,  5  Vt.  57.  which   provides  that    the    provisions 

The  Veliraaka  Coonty  Ckmrt,  acting  of    the    Code    Civ.  Pro.    relative   to 

within   its   special    jurisdiction,    has  practice,   pleading,   and  trial    in  the 

power  to  vacate  judgments  and  final  district  courts  shall,  so  far  as  applica- 

orders  during  the  term  at  which  they  ble,  apply  to  justice's  courts,  the  lat- 

^ere  rendered.     State  v,  Duncan,  37  ter  court  has  power  to  vacate  a  judg- 

Neb.  631.  ment  by  default  on  a  proper  applica- 

But  in  cases  within  the  jurisdic-  tion,  showing  a  proper  case.    Schwabe 

fJon  of  a  justice  of  the  peace,  a  county  v,  Lissner,  13  Mont.  215. 

judge  possesses  only  the  powers  of  a  6.  Travis  v.  Bassett,  3  E.  D.   Smith 

justice,  and  can  vacate  judgments  and  (N.  Y.)  171. 
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aside  a  default  or  judgment  thereon  may  be  made  at  chambers.* 
c.  In  Appellate  Court. — An  application  to  an   appellate 

court  to  open  a  default  taken  below  is  never  proper  except  by 

express  statute.* 

Appeal  Eeqnired. — And  where  such  relief  can  be  granted  an  appeal 

must  first  be  taken  to  bring  up  the  record,  or  a  motion  has  noth- 

ing  to  stand  on.^ 

strikmg  Off  Judgment  of  Juetioe. — A  superior  court  Cannot  open  or 

strike  off  a  judgment  by  default  entered  upon  a  transcript  of  a 

judgment  by  default  taken  before  a  justice  of  the  peace  and  filed 

in  court  as  a  lien.* 

1.  Montana.— See  Comp.  Stat.  Mont.,  Wliat  moet  be  Sbown.— And  the  appel- 
§  ii6,  p.  88;  Whiteside  v.  Logan,  7  lant  must  show  by  affidavit  that  mani- 
Mont.  374.  fest  injustice  has  been  done,  and  mu«t 

In  New  York  by  a  Different  Judse. —  present  a  good  excuse  for  his  default 

An  order  opening   an  order  taken  by  below,  to  authorize  reversal.     Fowler 

default  is  not  invalid  because  granted  v.  Colyer,  2  E^  D.  Smith  (N.  Y.)  125: 

by  a   different  judge    than    the    one  Armstrong  v.  Craig,  18  Barb.  (N.  Y.) 

granting  the  order,  where  the  applica-  387 ;  Bissell  v.  Dean,  3  E.  D.  Smith 

tion  is  unopposed.     Such  an  order  is  (N.  Y.)  173. 

granted   as   a    matter  of  course,   and  In  New  York  it  was  held,  construing 

there  is  no  judicial  decision  made  in-  section  366  of  the  old  Code  of  Proce- 

fringingthe  rule  that  one  judg^cannot  dure,  that  where  a  defendant  has  once 

review  the   orders   made  by  another,  appeared  in  the  action  below,  the  Coun 

Thompson  v.  Erie  R.  Co.,  9  Abb.  Pr.  ty  Court  could  not,  on  appeal,  set  aside 

N.  S.  (N.  Y.  Supreme  Ct.)  233.  a  default  taken  at  the  trial.  Williamfr. 

2.  Donnell  v.  Cornell,  i  Code  Rep.  McCauley,  3  E.  D.  Smith  (N.  Y.)  120; 
N.  S.  (N.  Y.  C.  PI.)  288;  Boyd  v.  Hunt  v.  Westervelt,  4E.  D.  Smith(N, 
Miller,  52  Pa.  St.  431;  Lacock  v.  Y.)  225;  Rawson  v.  Grow,  4  E.  D. 
White,  19  Pa.  St.  495;  Brendle  v.  Smith  (N.  Y.)  18;  Wilder.  New  York, 
Gorley,  14  Pa.  Co.  Ct.  Rep.  113;  etc.,  R.  Co.,  i  Hilt.  (N.  Y.)  302.  In 
Cockley  v.  Rehr,  12  Pa.  Co.  Ct.  Rep.  Armstrong  v.  Craig,  18  Barb.  (N.  'Y) 
343.  387,  however,  it  was  held  that  such  a 

An  Action  In  a  Snperior  Court  to  va-  default  could  be  set  aside,  as  within  the 

cate  and. enjoin  a  judgment  by  default  section  above,  although  the  defendant 

rendered  before  a  justice  of  the  peace  had  joined  issue  on  the  trial.    It  v^i 

is  not  proper.    The  motion  should  be  customary  to  receive  counter  affidavits 

made  before   the  justice.     Gallop  v.  in    contradiction   of   the   affidavit  of 

Allen,  113  N.  Car.  24.  merits,    on   appeals    from   the  lower 

In  Vennont  the  effect  of  Rev.  Stat.,  court.     Silkman  v.  Boiger,  4  E.  D. 

«•   33»   ^  8»  giving  the  County  Court  Smith    (N.    Y.)   236;  Gottsberger  r. 

authority,  in  its  discretion,  to  set  aside  Harned,  2  E.  D.  Smith  (N.  Y.)  128; 

a  judgment  rendered  by  a  justice  of  Forster  v.  Capewell,  i  Hilt.  (N.  Y.) 

the  peace  by  default,  wnen  the  party  47 ;  Armstrong  v.  Craig,  18  Barb.  (N. 

has  been  deprived  of  his  day  in  court  Y.)  387. 

by  fraud,  accident,  or  mistake,  is  to  give  4.  Littster  v.  Littster,  31  W.  N.  C 
to  the  County  Court  the  same  power  in  (Pa.)  126;  Lacock  v.  White,  19  Pa- 
examining  the  proceedings  of  a  justice  St.  495;  Boyd  V.  Miller,  52  Pa.  St. 
in  cases  within  the  statute  which  it  j.31 ;  Dailey  v,  Gifford,  12  S.  &  R- 
might  exercise  in  examining  its  own  (Pa.)  72. 

proceedings.     Mosseaux  v.  Brigham,  How  Jurisdiction  Acquired. — The  Su* 

19  Vt.  457.  perior  Court  can  only  acquire  juris- 

S.  Donnell  v.  Cornell,  i  Code  Rep.  diction  over  it   when   it    is  brought 

N.  S.  (N.  Y.  C.  PI.)  288.  before  it  upon  certiorari   or  appeal 

NoUoe  of  Appeal. — And  the  defendant  McKinney  v.  Brown,  130  Pa.  St.  366. 

should    make   the    relief  one  of  the  Where  Void. — Where,  however,  the 

erounds     for     appeal.     Haughey     v.  judgment  is  void   upon   its  face,  the 

Wilson,  I  Hilt.  (N.  Y.)  260.  transcript  may,  and  upon  motion  br 
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3.  To  Wliat  Kinds  of  Actioni  ApplioaUe. — ^The  remedy  applies 
generally  to  all  forms  of  actions,^  and  in  equitable  actions  the 
same  rules  obtain  on  such  a  motion  as  in  case  of  judgments  at  law.^ 

1  Wliat  Form  of  Application  Proper— a.  Motion  to  Vacate. — 
Where  the  default  or  judgment  taken  thereon  is  irregular^  the 
appropriate  remedy  is  a  motion  to  vacate  or  set  aside.^  Such  a 
motion  is  a  motion  made  in  the  cause,^  and  is  a  direct  and  not  a 
collateral  proceeding.* 

b.  Application  to  Open  Default. — ^An  application  to  open 
a  default  is  not  a  proper  remedy  where  the  default  or  judgment 
thereon  is  irregular  or  void.* 

iiToiTM  Eqvlubie  Powers. — It  is  an  application  addressed  to  the 

the  defendant  should,  be  stricken  from  set  aside  a  judgment  by  default.     In 

the  nK!ords  of  the  court  as  something  re  Griffith's  Estate,  84  Cal.  113,  citing 

aniawfullj  placed   there.    McKinney  Allen  v,  Currej,  41  Cal.  318. 

t.  Brown,  130  Fa.  St.  365.  Brron  mi  Trial. — Nor    can  he  have 

1.  In  nUnois. — The  latter  part  of  sec-  the  judgment  set  aside  for  any  alleged 

1100135,0.38,  Rev.  Stat,  of  that  state,  errors  which  were  committed  during 

a:ithorizing  judginents  based  on  gam-  the  trial  of  the  cause.   Sexton  v.  Rock 

bling  contracts  to  be  set  aside  on  mo-  Island  Lumber,  etc.,  Co.,  49  Kan.  153.- 

tion,    has    no   reference   to  adversary  4.  Mason  i;.  Miles,  63  N.  Car.  564; 

judgments.     It  applies  only  to  judg-  Williams  v.  Rockwell,  64  N.  Car.  325; 

meats  "given"  by  confession  or  by  con-  Everett  t;.  Reynolds,  114  N.  Car.  366. 

sent,  and  a  judgment  by  default  can-  6.  Reinhart  v,  Lugo,  86  Cal.  395 ; 

not  he  set  aside  thereunder.    Grubey  People  v,  MuUan,  65  Cal.  396;  People 

p.  White,  23  III.   App.   604;  West  v.  v,  Greene,  74  Cal.  400. 

Carter,  25  III.  App.  245.  On    Appeal    ftem    as   Qrter    Kada 

In  Real  Acttona  the  power  to  open  a  Therein  errors  which   might  be  con* 

default  judgment  applies  as  in  other  sidered  on  appeal  from  the  judgment 

actions.    Mann  v.  Provost,  3  Abb.  Pr.  may  be  considered  on  appeal  from  the 

(N.  Y.  Supreme  Ct.)  446.  order.     People  v.  Greene,  74  CaL  40a 

S.  Graham  -o.  Elmore,  Harr.  (Mich.)  Hot  OrlglBal  Suit — ^A  mere  motion  to 

a6c;;  y£tna  L.  Ins.  Co.  v.  McCormick,  set  aside  a  default,  not  made  under  a 

20  Wis.  265.  statute,  is  not  an  original  suit.    It  is 

la  Cbaaeery   Pxacttee,  tlie    circum-  a  summary  action  requiring  no  com- 

r^ances  under  whieli  orders  and  decrees  plaint.      Kemp   tr.   Mitchell,   29  Ind. 

ff9  c0nf€S30  will  be  opened  are  die-  164. 

eassed  in  the  article  DacitsBS,  vol.  5,  •.  DlatJngnliiied  flPO»  Motton  toYaoato 

p.  I0Q2  ei  geq.  «r  Barene^ — ^The  opening  of  a  judg- 

S.  Porter  v.  Bf chard,  z  Arizona  93;  ment  is  not  identical  with  its  reversal 

Whitney  v.  Kiaff,  8  Tex.  Civ.  App.  or  vacation.    It  is  merely  a  mode  of 

30^.  allowing  the  defendant  a  hearing  on 

A  Motten  ta  StillM  Off  is  the  appropri-  the  merits,  but  the  judgment  mar  still 

ate  remedy  to  obtain  relief  from  a  stand  as  a  security  for  the  ful&In>ent 

jud^nent  by  default.     Harper  v.  Biles,  of  the  terms  imposed  upon  the  appli- 

Its  Pa.  St.  594.  cant  and   its  validity    remain    unim- 

b  tansylvatfa,  under  the  Act  of  paired.    Braddee  v.  Brownfield,  2  W. 

1887,  the  defendant    may,  where  he  ftS.(Pa.)  279;  Huston  Tp.  Co-opera- 

rooves  promptly,  have  a  judgment  by  tive  Mut.  F.  Ins.  Co.  v.  Beale,  no  Pa. 

<|^aalt  struck  off  instead  of  compel-  St.  324. 

ling  him  to  resort  to  a  writ  of  error.  So  a  motion  to  vacate  a  judgnient  1^ 

Ider.  Booth,  B  Pa.  Co.  Ct.  Rep.  499;  default  cannot  be  based  on  a  proper 

Com.  V.  Hoffman,  74  Pa.  St.  no.  defense  —  as  infancy  —  which  should 

QntalQa  ta  ftrtrodoea  ■vtdanea.-^Of  have  been  properly  pleaded.  The 
course  the  mere  failure  of  a  party  to  proper  procedure  is  to  open  the  de- 
introduce  evidence  known  to  him  to  fault  and  allow  the  defendant  to  come 
<&8t,  tending  to  overthrow  his  oppo-  in  and  plead.  Appel  v.  Brooks  (City 
neat's  case.  Is  aot  gromid  for  a  suit  to  Ct.),  54  N.  Y.  St.  Rep.  63. 
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equity  power  of  the  court,  and  equity  practice  should  be  pursued.* 

Purpoie. — ^And  it  seeks  permission  for  the  defendant  in  default 
to  be  allowed  to  come  in  and  be  heard  upon  the  merits  * 

Validity  of  Judgment  Asramed. — Accordingly,  the  application  presup- 
poses the  validity  of  the  judgment  by  default.* 

c.  Motion  for  New  Trial. — A  motion  for  a  new  trial  is  not 
appropriate  in  cases  where  a  judgment  has  been  taken  by  default* 

Statnte  Conetmed. — And  a  statute  authorizing  an  appellate  court 
to  grant  a  new  trial  on  petition  will  not  be  construed  to  include 

1.  Brown  v.  Tozier,  33  W.  N.   C.     v.  Spayde,   56  Ind.  394;  Hall  v.  San- 
(Pa.)  239.  ders,  35  Kan.  538;  Race  v.  Malonj,  21 

2.  Braddee  v.  Brownfield,  3  W.  &  S.    Kan.  31 ;    Jojce  v.  O'Toole,  6  Bush 

(Pa.)  279.  (Ky.)3i. 

In  Kansas,  where  the  motion  is  to        **An  application  for  new  trial  of  a 

open  the  judgment  and  for  leave  to  case   that  has  not  been   tried    is  an 

defend,  it  should  be  made  under  sec-  unintelligible    request."    Corwin    v, 

tion  77  of  the  Civil  Code.    But  where  Thomas,  83  Ind.  no. 

the  judgment  is  challenged  as  abso-  In  Texas  a  motion  to  set    aside  a 

lutely  void  the  proceeding  should  be  judgment  by  default    and   allow  the 

under  section  575.      Walkenhorst  v.  defendant  to  file  an  answer  is  in  the 

Lewis,  34  Kan.  420.  nature  of  a  motion  for  a  new  trial,  and 

8.  Durham  v.  Moore,  48  Kan.  135 ;  to  entitle  a  party  to  have  such  motion 

Huston  Tp.  Co-operative  Mut.  F.  Ins.  sustained  as  a   matter  of   legal  right 

Co.  V.  Beale,  no  Pa.  St.  324.  •  he  must  bring  his  application  substaji- 

In  Durham  v.  Moore,  48  Kan.  135,  tially  within  the  rules  governing  the 
the  court  said :  **  Under  an  applica-  granting  of  new  trials.  Foster  r. 
tion  to  open  up  a  judgment  we  do  not  Martin,  20  Tex.  118;  Janes  v.  Lang- 
understand  that  a  defendant  is  in  a  ham,  33  Tex.  607. 
position  to  attack  the  regularity  of  the  In  New  Hampslilre,  where  a  court 
proceedings.  He  asks  to  have  the  refuses  to  take  ofif  a  default,  and  a  judg- 
judgment  opened  up  which  had  been  ment  has  been  rendered  thereon,  the 
rendered  against  him  upon  service  by  petitioner  has  no  remedy,  except  br 
publication.  Now,  it  would  hardly  the  application  under  the  statute  which 
be  in  consonance  with  good  reason  for  authorizes  the  justices  of  the  Supreme 
the  defendant  to  say  that  the  judg-  Court  to  grant  one  review  or  new 
ment  he  asked  to  have  opened  up  was  trial  upon  judgments  rendered  in  the 
not  a  judgment,  or  that  no  judgment  Supreme  Court,  or  in  the  Common 
was  ever  rendered  and  all  of  the  pro-  Pleas,  or  before  any  justice  of  the  peace, 
ceedings  of  the  court  were  an  absolute  **  if  it  shall  appear  to  them  that  justice 
nullity.  The  plaintiff  in  error  calls  hath  not  been  attained,  and  that  a 
the  record  he  wishes  to  have  opened  further  hearing  of  the  cause  would,  all 
up  a  judgment,  and  he  cannot  now  be  circumstances  considered,  be  just  and 
heard  to  say  that  it  is  void."  equitable;"  and  under  this  statute  a 

Scope  of  the   Motion. — And  on  such  garnishee  who  by  accident    defaults 

proceeding  the  power  of  the  court  to  before   a    justice  of    the  peace,  but 

enter  the  judgment  cannot  be  drawn  appears  the  same  day,  denies  his  lia- 

in  question.      Huston  Tp.  Co-opera-  bility  under  oath,   and  is  refused  a 

tive  Mut.  F.  Ins.  Co.  v.  Beale,   no  trial,  may,  on  showing  his  nonliabilityr 

Pa.    St.    324,   holding   that    to    raise  have  a  new  trial  on  petition  to  the 

questions  affecting  the  validity  of  the  Supreme  Court.    Rigney  v.  Hutchins, 

judgment,  a   motion  to  strike  it  off  9  N.  H.  257. 

the  record,  vacate,  or  set  it  aside  In  Kansas  it  was  held,  in  an  action 
must  be  made,  or  the  questions  must  brought  for  the  recovery  of  real  prop- 
be  raised  on  appeal  or  writ  of  error,  erty  and  damages  for  its  detention,  that 

4.  Savings,  etc.,   Soc.  v.  Meeks,  66  "another,"  or  second,  trial  cannot  be 

Cal.  371 ;  Ervin  School  Tp.t;.Tapp,  121  granted  to  the  defendant  under  the 

Ind.  463;'  Corwin  V.  Thomas,  83  Ind.  termsof  section  599 of  the  Kansas  Code, 

no;  Fisk  v.  Baker,  47  Ind.  534;  Reed  Hall  v,  Sanders,  25  Kan.  538. 
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a  judgment  rendered  on  default.* 

rf.  Construction  of  Statutory  Provisions — (i)  In  Gen^ 

eraL — ^Where  the  proceeding  to  obtain  relief  is  brought  under 
the  express  provisions  of  a  statute  it  is  generally  considered  a 
motion  made  in  the  cause,  not  an  independent  action,^  unless,  as 
in  Indiana^  the  proceeding  is  brought  on  formal  complaint,  where 
it  is  deemed  a  new  suit.* 

(2)  Statute  of  Limitations, — Such  a  statute  defining  the  causes 
for  which  the  application  may  be  brought  is  a  statute  of  limita- 
tions, since  the  original  power  to  vacate  is  inherent  in  the  court.* 

(3)  Application  of  the  Statute. — Where  the  statute  provides  in 
general  terms  for  the  relief  of  a  judgment  taken  against  a  party 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
it  includes  a  judgment  by  default.^ 

■ 

1.  Adams  v,  Howard,  14  Vt.  158.  Demurrer. — ^A  demurrer  maj  be  filed 

Constmetton  of    Code   Proylalon. — ^A  to  such  complaint  on  the  ground  that 

code  provision  authorizing  judgments  the  facts  do  not  state  a  cause  of  ac- 

bj  default  to  be  retried  within  a  de-  tion.     Nord  v.  Marty,  56  Ind.  531. 

fined  time  does  not  include  such  a  Final  Judgment. — ^An  order  overrul- 

judgment  void  for  want  of  jurisdiction,  ing   such  an  application   becomes  a 

Smith  V.  Griffin,  59  Iowa  409.  final    judgment  where    no  appeal  is 

%  In  re  Griffith's  Estate,  84    Cal.  taken  at  the  term  when  it  is  rendered. 

1x1;    Hirsh   V.   Weisberger,  44  Mo.  Albany  Land  Co.  v.  McElwaine-Rich- 

App.  506.  ards  Co.,  11  Ind.  App.  477. 

Flma  Judgment. — And  accordingly  Amendment. — ^And  the  complaint  or 
the  ruling  thereon  is  not  deemed  a  motion  cannot  be  amended  at  a  sub- 
final  judgment  for  the  purpose  of  ap-  sequent  term.  Albany  Land  Co.  v, 
peal.  See  infra^  XXI.  5.  c.  On  Mo-  McElwaine-RichardsCo.,  11  Ind.  App. 
Hon  to  Open  or  Set  Aside,     Hirsh  v,  477. 

Weisberger,  44  Mo.  App.  jo6,  where  4.  Gerish  v,  Johnson,  5  Minn.  23. 
the  court  said :  '*  This  is  either  a  pro-  What  to  be  Shown. — The  applicant 
ceeding  under  the  statute  (Rev.  Stat.,  must  show  therefore,  where  he  bases 
^  3235)  to  vacate  a  judgment  at  a* term  his  motion  upon  the  statute,  the  exist- 
subsequent  to  the  term  of  its  rendition  ence  of  some  one  of  the  causes  named 
for  an  irregularity  appearing  on  the  therein.  Gerish  z;.  Johnson,  5  Minn.  23. 
face  of  its  record,  or  else  it  is  a  pro-  After  the  Term  at  which  the  judg- 
ceeding  in  the  nature  of  a  writ  of  ment  by  default  is  entered,  the  defend- 
error  coram  nobis,  ♦  ♦  ♦  The  distinc-  ant  cannot  vacate  or  modify  it  on  the 
tion  between  the  two  kinds  of  proceed-  ground  that  it 'is  merely  irregular,  and 
ing  is  marked.  The  former  is  grounded  not  void,  except  for  the  grounds  men- 
alone  upon  irregularities  of  procedure  tioned  in  the  statute  providing  for  the 
which  appear  on  the  face  of  the  record ;  motion.  Carlow  v.  Aultman,  28  Neb. 
the  latter  is  grounded  upon  latent  672 ;  McBrien  v,  Riley,  38  Neb.  561 ; 
errors  of  fact  which  do  not  appear  on  Barnes  v.  Hale,  44  Neb.  355. 
the  face  of  the  record,  but  which  must  5.  See  section  99,  Code  Indiana  (3 
be  brought  to  the  attention  of  the  court  G.  &  H.  ii8) ;  Fisk  v.  Baker,  47  Ind. 
bj  evidence  aliunde.  The  former  is  534 ;  Langdon  v,  Bullock,  8  Ind.  341 ; 
subject,  by  the  terms  of  the  statute,  to  Archibald  v.  Lamb,  9  Ind.  544;  Wool- 
a  limitation  of  three  years;  the  latter  ley  v.  WooUey,  12  Ind.  663;  Carlisle 
is  not  subject  to  any  distinct  statute  of  v.  Wilkinson,  12  Ind.  91;  Harlan  t^. 
limitation.  Latshaw  v,  McNees,  50  Edwards,  13  Ind. 430;  Lasselle  v.  Wil- 
Mo.  381.  The  former  is  a  motion  in  son,  13  Ind.  453;  Durbon  i;.  Connor, 
the  original  suit,  and  not  a  separate  15  Ind.  433;  McQuary  v,  Cass,  16  Ind. 
action."  306;  Goings  v.  Chapman,  18  Ind.  194, 

8.  Hunter  v,  Francis,  56  Ind.  460;  Cleggv.  Fithian,  32  Ind.90;  Straderv. 

Albany.  Land  Co.  -o.  McElwaine-Rich-  Manville,  33  Ind.  iii;  Buck  v.  Havens, 

uds  Co.,  II  Ind.  App.  477.  40  Ind.  221 ;  Harvey  v,  Wilson,  44  Ind. 
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Judgment  by  Default  Is  Void. — As  the  power  to 
nt,  the  statutory  requirements  for  opening  or 
Tient  regularly  taken  by  default  do  not  apply 
it  is  void  or  substantially  irregular,* 
1. — An  action  entirely  independent  of  the  statute 
ed  to  vacate  it.* 

■  with  Statute. — The  application  under  the  statute 
y  comply  with  all  its  provisions.' 
"■onstrued. — A  statute  providing  for  the  opening 
judgment  by  default  is  remedial  and  should  be 
d  by  the  courts,*  especially  in  those  cases  where 

erlin,  33  Ind.  85;  for  such  cause,  on  motion  addressed  to 
ngame,  24  Ind.  86;  the  court  in  which  judgment  was  en- 
nan,  35  Ind.  393;  tered,  has  been  determined,  •  •  •  and 
ironf;,  37  Ind.  186;  no  substantial  reason  can  be  assi^ed 
7  Ind.  93;  Riitliff  why  an  action  should  not  be  enter- 
:6;  Btalte  f.  Slew-  tained  (or  this  purpose  as  well  as  ■ 
lithi'.  Noe, 3oInd.  motion,  especiallj  when,  under  our 
ood,  34  Ind.  150;  sfstem  of  practice,  the  action  is  in  the 
Ind.  305;  Barnes  same  court  in  which  the  )udp:ment 
].  194;  Gray  11.  was  rendered."  Magin  v.  Lamb,  43 
;    De  Armond  v.  Minn.  80. 

5;    Goldsberrj  v.  In  Vortli  Garallna  the  remedy  to  set 
aside  a  final  judgment  by  default  ren- 

di'aaa  the  remedy  dered  in  a  special  proceeding  is  by  a 

iducted  under  sec-  motion   in   the  cause,  and  not  by  an 

&  H,  III,  Indiana,  independent  action,  even  where'  the 

d.  545.  alleged  irregularity  fa  (he  failure  to 

amara,  IT3  Ind.54.  serve  summons,  or  where  the  return 

ich   case   lapse   of  is   false,    no   service,   in   fact,  having 

he  granting  of  the  been  made.    WhiiehurstT.  Merchants', 

Gunz,  39  Minn,  etc.,  Transp.  Co.,  109  N.  Car.  341. 

ghnessy,  10  Minn.  S,  Durham   t.   Moore,  48  Kan,  135. 
Limitation  of  the  Priuolple.— But  The 

ion  for  review  of  a  same  strictness   of  practice  is  not  re- 

\ct  of  1883  amend-  quired  to  open  a  judgment  by  default 

'.  Stat.  1879,  Laws  as  to  authorize  the  opening  of  a  judg- 

ig  for  such  review  ment  by  confession.    Scranton  Supply 

nt    has   not    been  Co.  v.  Cooper,   4  C.  P.   Rep.    (Pa.) 

;d  by  law  or  shall  103;  Kniltle  v.  Compton,  4C.  P.  Rep. 

)  the  suit,  will  not  (Pa.)  117. 

d  shows  that  the  In  Scranton  Supply  Co.  i-.  Cooper, 

r.     State  i'.  Scott,  4   C.  P.  Rep.  (Pa.)  103,   it  was  held 
that  where  a  frima  facie  defense  was 

Namara,   113  Ind.  disclosed  on  the  application  to  open  a 

z,  39  Minn.    to8;  judgment  by  default,  the  fact  that  the 

sy,  30  Minn.  173;  defendant,  by  omisBion  of  his  counFel, 

Minn.  539.  failed  to  file  an  affidavit  of  defense  in 

r   Peiwn.— Where  time  will  not  prevent  the  granting  of 

jrisdiclion  of   the  the  application, 

dant   for  1       '      '  -'-•■' 

J  be 

.   Lamb,   43  70;    Buell  v.   Emerick,  85   Cal. 

Stone, 60  111. 4>;8;  Roland  t>.  Kreyenhagen,  18  Cal.  455; 

67  Iowa  313;  Ca-  Howe  -v.  Independence  Consol.  Gold, 

,  3  Yerg.  (Tenn.)  etc.,  Min.  Co.,  39Cal.  73;    Ma  lone  v. 

man, 33  Wis.  453.  Big  Flat  Gravel  Min.  Co.,  93Cal.384; 

.  may  be  set  aside  Plummer  v.  Brown,  64  Cal.  439. 
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such  a  construction  is  calculated  to  advance  justice.^ 
e.  Proceeding  in  Equity. — A  proceeding  brought  in  equity 

to  set  aside  a  judgment  by  default  is  deemed  a  collateral  proceed- 

ing.a 
6.  By  Whom  Application  to  he  Hade— ^i.  Party  to  Record. — ^A 

motion  to  vacate  or  set  aside  a  judgment  by  default  as  irregular 

must  be  made  by  a  party  to  the  record.* 
d.  Interest  in  Controversy. — And  the  party  moving  to 

Illinois. — Slack   v,    Casey,    23    111.  lessen  the  damages  recovered  on  the 

App.  412 ;    Mason  v,  McNamara,   57  inquest,  the  application  should  be  de- 

III.  274.  nied.     Randall  v.  United  L.,  etc.,  Ins. 

Neixf  fork. — People  v.  Campbell,  Assoc.  (Super.  Ct.),  39  N.  Y.  St.  Rep. 

18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  i.  155. 

In  Mason  v.  McNamara,  57  111.  274,  2.  Shea  v.  Qiiintin,  30  Iowa  58. 

it  was  said:  **As  we  understand  the  For  Want  of  Notice. — A  proceeding  in 

long  and  well-settled  practice  in  this  equity  to  set  aside  a  title  acquired  at  a 

state,  it  has  always  been  liberal  in  set-  guardian's  sale,  on   the   ground    that 

ting    aside   defaults   at    the   term  at  proper  notice  was  not  served  on  the 

which  they  were  entered,  where  it  ap-  ward   in   the  original   proceeding  to 

pears  that  justice  will  be  promoted  obtain  authority  to  sell,  is  a  collateral 

thereby ;  nor  has  the  practice,  so  far  attack  on  the  decision  ordering  the 

as  our  knowledge   extends,   been   so  sale.    Bunce  v,  Bunce,  59  Iowa  533. 

rigid  as  to  require  the  party  moving  8.  Walton  v.   Walton,   80  N.   Car. 

to  set  the  default  aside  to  bring  him-  26;  Rollins  v,  Henry,  78  N.  Car.  345; 

self    within    the    strict    rules    which  Brundred  v,  Egbert,  164  Pa.  St.  615 ; 

govern  applications  in  equity  for  new  DrexeFs  Appeal,  6  Pa.  St.  272. 

trials  at  law.     But  where  it  appears,  Not  bj  a  Straacer. — Where  a  judg- 

by  affidavit,  that  the  party  has  a  de-  ment  is  irregularly  entered  by  the  at- 

fense  to  the  merits,  either  to  the  whole  torneys,  and  not  taken  in  open  court  as 

or  a  material  part  of  the  cause  of  ac-  required  by  the  rules  of  court,  it  is 

tion,  it  has  been  usual  to  set  aside  the  voidable  only  at  the  instance  of  the 

default  if  a  reasonable  excuse  is  shown  defendant  and  not  of  a  stranger  in  a 

for  not  having  made  the  defense.*'  collateral   proceeding.      Brundred  v. 

InadTMte&oe. — Where  a  party  hav-  Egbert,  164  Pa.  St.  615. 

ing  a  '*  substantial  defense,"  inadvert-  In Aotloii  afatnat  '* Unknown  Heln."— 

ently  suffers  a  default  it  should  be  set  Defendants  in  an   action  relating  to 

aside.     Harbaugh  v.  Honey  Lake  Val-  real  property,   proceeded  against  as 

ley  Land,  etc., Co.,  109 Cal.  70;  Hitch-  "the   unknown  heirs"  of  a  deceased 

cock  V.  McElrath,  69  Cal.  634;  Burns  person,   as  authorized  by  Gen.   Stat. 

V.  Scooffy,  98  Cal.   271;   Watson  ti.  Minn.    1878,   c.  75,  ^  5,   upon  whom 

San  Francisco,  etc.,  R.  Co.,  41  Cal.  the  summons  was  served   by  publica- 

17 ;  Wolff  V.  Canadian  Pac.  R.  Co.,  89  tion  only  and  against  whom  judgment 

Cal.    332;    Vermont  Marble    Co.    v.  by    default   has   been    entered,    may 

Black  (Cal.  1894),  38  Pac.  Rep.  513;  apply  to  be  relieved  from  it  and  for 

Pearson  v,  Drobaz   Fishing  Co.,  99  leave  to  answer  and  defend  under  Gen. 

Cal.  425.  Stat.  Minn.  1878,  c.  66,  ^  125,  within 

1.  Porter  V.  Johnson,  2  How.  (Miss.)  one  year  after  notice  of  the  entry  of 

736.  judgmient.    Boeing  v,  McKinlev,  44 

Wliort  tliera  b  any  DouM  as  to  the  Minn.  392.    The  same  case  held  also 

justice  of  the  motion  to  open  a  de-  that  the  transferee  of  such  property, 

fault  the  trial  court  should  decide  in  after  the  entry  of  judgment,  is  the  ap- 

favor  of  the  ai5plication.     Cameron  v,  propriate  party  to  make  such  applica- 

Carroll,  67  Cal.  500.  tion,  and,  upon  it  being  granted,  can 

fmprotMktlltty  of  Badndng  Damages,  be  duly  substituted  as  a  defendant,  in 

—But  where  there  appears  to  be  but  place  of  "  the  unknown  heirs." 

very  slight   ground  for  a  belief  that  In  Tennessee    the  affidavit  may  be 

if  there  were  a  trial  the  defendant  made  by  a  stranger.     State  Bank  v, 

would   recover   or  would    materially  Ski  Hern,  2  Sneed  (Tenn.)  698. 
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open  a  default  must  have  a  substantial  interest  in  the  contro* 
versy ;  *  in  New  York  a  person  having  such  an  interest  may  make 
the  application  although  not  a  party  to  the  record.* 

c.  By  Legal  Representative. — A  legal  representative  of  a 
party  in  default,  within  the  meaning  of  a  statute  providing  for  its 
vacation,  includes  an  assignee  or  grantee.* 

d.  By  Assignee. — Where,  after  the  institution  of  the  original 
proceedings  terminating  in  a  judgment  by  default,  the  defendants 
assign  the  subject-matter  of  litigation  to  an  assignee,  he  may 
move  in  his  own  name  to  set  aside  the  default.*    * 

e.  Where  the  Judgment  Is  Void. — Where  the  judgment  is  en- 
tirely void  the  application  may  be  made  by  any  person  in  interest,* 

1.  Moore  v,  Kellogg,  58  Cal.  386,  such  section  gives  relief  only  in  cases 
where,  after  the  entrj  of  the  judgment  where  the  action  therein  referred  to  is 
by  default,  the  defendants  conveyed  all  in  the  interest  or  for  the  benefit  of  the 
their  interests  in  the  premises  in  con-  director  of  a  corporation  against  whom 
troversy  to  a  grantee  who  did  not  join  it  is  brought.  The  section  contem- 
in  thf  motion.  plates  a  pecuniary  interest  or  benefit, 

2.  Barheydt  v.  Adams,  i  Wend.  (N.  and  not  an  interest  arising  out  of  the 
Y.)  loi.  relationship  of  the  director  to  the  cor- 

8.  Plummer  t;.  Brown,  64  Cal.  430;  poration.    Matter  of  Gardner,  86  Hun 

Grand  Gulf  R.,  etc.,  Co.  v,  Bryan,  8  (N.  Y.)  30. 

Smed.  &  M.  (Miss.)  275.  4.  Malone  v.  Big  Flat  Gravel  Min. 

FactB  to  be  Shown. — Where  motion  Co.,  93  Cal.  385. 

to  open  a  default  is  made  by  the  legal  In  Oallfomla,  where,  after  a  judg- 

representatives  of  the  deceased  plain-  ment  in  an  action  to  enforce  laborers* 

tifT  a  state  of  facts  must   be   shown  liens    against    mining    property,    the 

which  would  have  warranted  the  grant-  defendants  conveyed  the  property  to 

ing  of  the  application  if  made  by  the  a  corporation  by  a  recorded  deed,  and 

plaintiff.     Corwin  v.  Bensley,  43  Cal.  an  appeal  was  thereafter  continued  in 

253.  the  names  of  the  original  defendants, 

Attaclilng  Oredlton. — Subsequent  at-  and,  after  a  reversal  on  appeal,  another 

taching  creditors  may,  of  course,  move  judgment  was  rendered  against   the 

to  set  aside   a   judgment    by  default  same  defendants    by  default,   it  was 

taken  by  fraud  against  a  debtor  by  a  held  that  the  grantee  of  the  original 

prior   attaching   creditor.    Taaffe  v.  defendants    may,   in    its    own   name, 

Josephson,  7  Cal.  352.  move  to  set  aside  the  judgment,  and 

In  New  Tork,  under  section  28,  c.  on  denial  of  its  motion  may  appeal 

687,  Laws  of  1892,  any  stockholder  of  from  such  order.     An  objection  that 

a  corporation,  after  learning  of  the  re-  there  was  no  judgment  against  such 

covery  of  a  judgment  taken  by  default  grantee,  and  that  therefore  no  appeal 

against  the  corporation,  in  an  action  can   be  taken    by  it,   cannot  be  sus- 

to  enforce  any  claim  or  obligation  de-  tained.     Malone  v.  Big  Flat  Gravel 

clared  void  by  law,  or  to  which  the  Min.  Co.,  93  Cal.  384. 

corporation  has  a  valid  defense,  and  6.  Mills  v.   Dickson,   6    Rich.    (S. 

that  the  corporation  has,  by  the  conni v-  Car. )  487 . 

ance  of  a  director  for  whose  benefit  Interest  in  Property.  —  It  may  be 
the  suit  is  brought,  made  default  in  made  by  any  person  who  has  an  inter- 
such  action,  or  consented  to  the  valid-  est  in  the  property,  although  not  a 
ity  of  such  claim  or  obligation,  may,  party.  Mueller  v,  Reimer,  46  Minn, 
upon  affidavit  setting  forth  the  facts,  314. 

and  showing  valid  defense  and  such  Nature  of  Motion. — Such  a  motion  is 

proof  of  the  facts  in  such  further  man-  not,  strictly  speaking,  a  proceeding  in 

ner  as  the  court  may  direct,  procure  a  the  action,  but  an  application  to  have 

stay  of  the  proceedings,  vacation  of  the  records  purged  of  an  unauthorized 

the  judgment,  and  such  further  relief  and  illegal  entry.    Mueller  v.  Reimer, 

as  may  seem  proper.     It  was  held  that  46  Minn.  314. 
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or  by  an  entire  stranger  to  the  proceeding,*  or  upon  the  motion 
of  the  court  itself  ivithout  a  formal  application.* 

Joint  Partial. — Parties  having  the  same  interest  in  the  same  sub- 
ject-matter of  the  litigation  should  be  united  in  the  motion  or 
complaint.* 

6.  Hotioe  of  Motion  to  Set  Aside  a  Defiftult— <z.  At  Common  Law 
— ^During  the  Term. — Where  the  application  is  made  during  the  term 
at  which  the  default  is  taken  no  notice  is  required,  under  common- 
law  practice,  to  be  given  to  the  plaintiff.* 

After  the  Term.-^But  where  made  after  the  expiration  of  the  term, 
notice  is  required.* 

b.  Under  Code  Procedure. — Under  code  procedure  due 
notice  of  a  motion  to  open  or  set  aside  a  default  or  judgment 
thereon  must  be  given  to  the  attorney  of  the  opposite  party ,• 
whether  the  application  is  made  under  the  statute  or  addressed 
to  the  inherent  power  of  the  court.*^ 

1.  Forbes  v.  Hjde,  31  Cal.  342.  application  to  open  the  judgment  wiU 

2.  Ames  v,  Brinsden,  25  Kan.  746.        not  be  granted  unless  made  on  notice 
8.  Durre    v.    Brown,  7   Ind.    App.    to  the  assignee.     Robinson  v.  Ameri- 

127.  can  Chemical   Co.,  9  Civ.  Pro.  Rep. 

Partlee  Not  Affected. — But  parties  who  (N.  Y.  Supreme  Ct.)  78. 

cannot  be  affected  bj  the  proceedings  Service  on  Opposite  Party  Personally, 

need  not  be  joined.     Durre  v.  Brown,  — Where  the  statute  expressly  states ' 

7  Ind.  App.  127.  that  the  copy  of  a  petition  to  review  a 

Instance. — Where  one  defendant  suf-  judgment  must  be    served    upon  the 

fers  a  judgment  bj  default  he  need  plaintiff,  service  upon  his  attorney  is 

not  join  his  codefendant  against  whom  insufficient.  Allen  v.  Singer  Mfg.  Co., 

a  judgment  on   the  issues  has  been  72  Mo.  326. 

taken,  since  they  have  not  the  same  In  Virginia,  under  Code  1873,  c.  177, 

interest  in  the  subject-matter,  and  the  §  5;  c.  183,  4  40,  notice  to  reverse  or 

proceedings  to  vacate  cannot  affect  the  correct  a  judgment  by  default  need  not 

codefendant.    Durre  v.  Brown,  7  Ind.  be  in  writing;  reasonable  notice  alone 

App.  127.  is  required.     Dillard  v.  Thornton,  29 

In  Cbancery. — The  defendant  cannot,  Gratt.  (Va.)  392. 

in  his  motion  to  set  aside  a  default  in  De&nlt  on  Forfeited  Fortliconilng  Bond, 

chancery,  join  with  him  other  parties  — A  judgment  and  award  of  execution 

who  are  connected  with  the  plaintiff  upon  a  forfeited    forthcoming    bond 

■only  by  separate  and  unrelated  equi-  having  been  entered  by  default  upon  a 

ties.    Barnes  v.  Anderson,  19  Iowa  70.  day  prior  to  that  to  which  notice  was 

4.  Lake  v.  Jones,  49  Ind.  299;  given,  the  court  in  which  the  judgment 
Bumside  v.  Ennus,  43  Ind.  411;  and  award  of  execution  were  rendered 
Yancy  v.  Teter,  39  Ind.  305.  has  jurisdiction,  on  the  motion  of  the 

5.  Kyder  v,  Twiss,  4  111.  4 ;  Lake  v.  plaintiff,  to  set  aside  the  judgment  and 
lones,  49  Ind.  299;  Yancy  v.  Teter,  39  quash  the  execution,  upon  reasonable 
Ind.  305 ;  Martindale  v.  Brown,  18  Ind.  notice  to  the  defendants.  Code  Va.,  c. 
284.  181,  i  5 ;  c.  187,  §  23 ;  Ballard  v.  Whit- 

In  Arkansaa  no  notice  to  the  plain-  lock,  18  Gratt.  (Va.)  235. 
tiff  of  an  application  by  the  defendant        7.  Newton  First  Nat.  Bankr;.  Wm.  B. 

to  set  aside  a  default  judgment  before  Grimes  Dry  Goods  Co.,  45  Kan.  510; 

a  justice  of  the  peace  is   necessary.  Chapdelaine  v.  Handy,  10  R.  I.  706. 
Frizzell  v.  Willard,  37  Ark.  478.  Waiver. — ^But  where  a  party  appears 

6.  Reilly  v.  Ruddock,  41  Cal.  312;  and  contests  the  proceedings,  he 
Seaman  v,  McReynolds,  40  N.  Y.  Su-  waives  the  requirement  of  proper 
•per.  Ct.  545.  notice.    Graves  v,   Fulton,   7     How. 

Notice  to  Aaalgnee. — Where  the  de-     (Miss.)  592. 
fault  judgment  has  been  assigned,  the        In  Wisconsin  the  notice  of  the  mo- 
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And  copies  of  the  moving  papers  should    be 

orney  for  the  adverse  party!* 

RISDICTIONAL. — The  notice,  when  required,  is 

1  the  motion  cannot  be  granted  unless  notice  is 

ite  requires  * 

pUo»tioa. — Under  statutes  providing  for  appli* 

ie  a  judgment  a  written  motion  is  required.*  An 

lot  suffice.* 

A  Sequlnd. — An  exception  need  not  be  taken  to 

by  default  to  sustain  an  application  to  set  aside 

<m  the  XotioB — a.  Pleadings. — A  proceeding 
in  to  vacate  or  open  a  default  is  a  summary  pro- 
pleadings  are  required  beyond  the  motion  or 
ig  relief.'  And  accordingly  an  answer  is  not 
required  to  be  filed  by  the  adverse  party  to  the 
plicant.^ 
'The  matter  should  be  heard   in  a  summaiy 

lFFIDAvits,  etc.— Counter  affidavits  as  to  the 

Tiring.     Butter  v.        Ibowlng  of  FaeU. — A  complaint   to 

set  aside  a  judgment  bj  default,  allcf^ 
ock,  41  Cal.  313;  ingcircumttancespreventingtheappll- 
Cal.  160.  cant  from  making  his  defense,   muat 

landj,  1SR.I.706.  show  the  existence  of  such  clrcum- 
'So  an  application  stances,  not  onEj  at,  but  prior  to,  the 
c  parte  will  be  re-  term  at  which  the  judgment  com- 
in  abnseof  discre-  plained  of  was  rendered.  Schlemmer 
dock,  41  Cal.  313.  V.  Rossler,  59  Ind.  336. 
—Where  copies  of  t.  Brown  v.  Brown,  86Tenn.  304. 
'hich  the  applica-  In  Indiana,  whether  the  motion  is 
-ved  upon  the  ad-  made  at  the  same  term  or  hj  statute 
statute  or  rule  of  on  complaint  subsequentlf  filed,  a 
notion  will  be  de-  pleading  from  the  adverse  partj,  in 
ar,  51  III.  131.  opposition  to  the  application,   is  not 

;tc.,  R.  Co.  V.  required  or  essential.  Nash  v.  C».rs, 
>.  136;  Ohio  Falls  91  Ind.  316;  Brumbaugh  v.  Stockman, 
[nd.  App,  163.  83  Ind.  583;  Nord  v.   Martj,  56  Ind. 

:o.v.Sweet,7lnd.    531;  Lake  f.  Jones,  49 Ind.  397;  Buck 

V.  Havens,  40  Ind.  aai. 
ink    V.    Bucking-        Demmrrar. — In  Washiagion  a  petition 

to  vacate  a  judgment  bj  default  Is 
Stockman.  83  Ind.  open  to  demurrer,  or  it  maj  be  at- 
56  Ind.  531.  tacked  by  a  motion  to  make  it  more 

49  Ind.  397;  Buck  specific,  and  where  found  defective  it 
tl;  Nord  f.  Marty,     maj  be  amended.    Where  no  objection 

li  made  to  it  it  stands  for  a  trial  as  re- 
ainttoset  aside  a  quired  by  the  statute.  Wheeler  v. 
t  must  show  the  Moore,  10  Wash.  309. 
il  cause  of  action.  In  Indiana,  where  a  demurrer  to  a 
96  Ind.  149;  Lee  complaint  for  relief  is  overruled,  the 
43;  Hall  V.  Dur-  ptaintifF  should  be  allowed  to  plead 
lurre  o.  Brown,  7  over.  Sage  c.  Matheny,  14  Ind.  569. 
S.  Ratliff  i>.  Baldwin,  39  Ind.  1 6. 
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question  of  meritorious  defense  will  not  be  considered.^  But  on 
all  other  questions  involved  in  the  motion  competent  evidence 
offered  by  either  party  may  be  heard,  unless  the  statute  provide 
only  for  its  submission  on  affidavits.^ 

d.  Specific  Grounds  of  Motion  Stated  — ^in  e«B«na. — The 
applicant  should  embody  in  his  motion  to  set  aside  the  default  all 
the  grounds  upon  which  he  relies,  as  none  other  can  be  consid- 
ered by  the  court  unless  an  amendment  is  allowed;'  and  the  rule 
applies  to  the  consideration  of  the  motion  on  appeal  from  a  deci- 
sion therein.* 

Seope  of  the  Inqoirr. — The  court  is  not  obliged  to  decide  collateral 
questions  on  such  an  application.^ 

8ateequ«nt  Prooeedingi. — Nor  will  the  regularity  of  subsequent  pro- 

1.  Mendell  v.  Kimball,  85  111.  582;  IrregnlazttF-  —  On  a  motion  to  set 

Thelin   v.  Thelin,    8   111.   App.  431 ;  aside  a  judgment  for  irregularity,  the 

Nord  V.  Marty,  56  Ind.  531 ;  Hill  v.  court  is  confined  to  the  grounds  of  ir- 

Cnimp,  24  Ind.  291 ;  Brown  v.  Brown,  regularity  appearing  on  the  face  of  the 

86  Tenn.  304.  motion.    Adams  v.  Grey,  32  W.  N.  C. 

Wli«re  AUvwmOi  under  Loom  Fraotloe  (Pa.)  192. 

they   will    not   ordinarily  affect    the  Statutory  Orounds    Indioated.  —  The 

question  of  abuse  of  discretion  where  motion   must    specify    which    of    the 

the  affidavit  of  the  applicant  excuses  grounds  stated  in  the  statute  is  relied 

the  default  and  shows  merits  with  dis-  on  by  the  applicant.     La  Porte  v.  Or- 

tinctness.      Scoafield    v,    Sheeler,    18  gan,  3  Ind.  App.  525. 

111.  App.  507 ;  Kalkaska  Mfg.  Co.  v.  4.  Laidley  v.  Bright,  17  W.  Va.  801 ; 

Thomas,  17  111.  App.  235.  Coffman  v,  Sangston,  21  Gratt.  ( Va.) 

S.  Nord  V.  Marty,  56  Ind.  531.  263. 

Qnrands  for  BtfUef  .--So  evidence  may  Brrors  Apparent  on  the  Record. —  In 

be  heard    on    both    sides    as    to  the  Laidley  v.  Bright,  17  W.  Va.  801,  it 

grounds  on  which  the  relief  against  was  said  obiter  that  the  appellate  court 

the  judgment  is  asked,  because  these  might  look  into  the  errors  apparent 

issues  do  not  concern  the  merits  of  the  on  the  face  of  the  record  although  not 

original  action.      Lake  t/.   Jones,   49  specifically  mentioned  in  the  notice  of 

Ind.  299;  Hill  V.  Crump,  24  Ind.  291 ;  motion.     The  point  was  not  essential 

Buck  V.  Havens,  40  Ind.  221 ;  Reed  v,  to  the  decision. 

Curry,  35  111.  536.  5.  Traitteur  v.  Levingston  (Super. 

Saoh  Mdence  may  consist  either  of  Ct.)*  37  N.  Y.  St.  Rep.  3§B;  Schumann 

affidavits,   depositions,  or    oral    testi-  v.  Orchard,  9  Daly  (N.  Y.)  246. 

mony.    Lake  v.  Jones,  49  Ind.   299;  FaUure  to  Reply. — As,  for  instance, 

Brumbaugh  v.  Stockman,  83  Ind.  587.  the  effect  of  the  plaintiff's  failure  to 

(HmtroTertlng   AUeged   Bxoiiae. — The  reply  to    the    defendant's  allegations 

adverse    party    may    controvert    the  in    his    counterclaim.      Traitteur    v. 

facts  tending  to  show  a  sufficient  ex-  Levingston  (Super.  Ct),  37  N.  Y.  St. 

cuse.    Douglass  v.  Todd,  96  Cal.  657 ;  Rep.  368. 

Williams  v.   Grooms,  122   Ind.  391 ;  Prior  Judgment. — The  court  will  not 

Buck  V.  Havens,  40  Ind.  221 ;  Dobbins  summarily  dispose  of  the  rights  of  the 

V,  McNamara,   113    Ind.  54;    Hill  v.  parties  by  deciding  on  the  effect  of  a 

Crump,  24  Ind.  291 ;   Lake  v,  Jones,  prior  judgment  claimed  to  cover  the 

49 Ind.  297;  Nord t;.  Marty,  56 Ind.  531;  same  cause  of   action  as  the  default 

Douglass  v.  Keehn,  78  Ind.  199;  Law-  judgment,    but    the    defendant    must 

ler  v.  Couch,  80  Ind.  369;  Brumbaugh  establish  it  in  the  usual  way.     Schu- 

V.  Stockman,   83  Ind.  583;  Clandy  v.  mann  v.  Orchard,  9  Daly  (N.  Y.)  246. 

Caldwell,  106  Ind.  257;  Ratlifff.Bald-  Trial  Rfldence. — The  court  cannot, 

win,  29  Ind.  16.  on  such  a  motion,  be  required  to  re- 

8.  Walker  v.  New  York  Continental  view  the  evidence   upon  which    the 

Ins.   Co.,   2    Utah    331;  Sweeney  v,  judgment  was  rendered.      Chambers 

Stanford,  60  Cal.  362.  t^.  Carthel,  35  Mo.  374. 
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ceedings  be  inquired  into  on  a  motion  to  set  aside  a  void  judg' 
ment  by  default.* 

e.  Relief  Granted  ON  THE  Motion. — Whereacourt  orjudg< 
is  authorized  to  set  aside  or  vacate  a  judgment  by  default,  the  juris 
diction  includes  the  right  to  grant  any  less  or  minor  relief  b} 
which  justice  may  be  obtained  or  the  rights  of  a  party  in  excusa 
ble  default  may  be  protected.* 

PutUi  AilDwauM  of  Xstlon. — A  judgment  by  default  may  be  sei 
aside  wholly  or  in  part.' 

Pirt  TUid. — Where  any  part  of  the  judgment  by  default  is  vali( 
and  regular  a  motion  to  set  aside  the  entire  judgment  will  not  b< 
granted.* 

10.  Taoation  by  ImpUoatlon— n.  In  General.— A  formal  orde 
is  not  always  required  to  set  aside  a  judgment  by  default ;'  ani 
act  of  the  court  inconsistent  therewith  may  operate  to  vacate  tb 
judgment.' 


1.  ChallisB  V.  Headley,9  Kan.  6S4. 

9.  McCbU  v.  McCall,  54  N.  Y. 
548,  where  the  court  said:  "It  is 
a   very   common    practice    in   actions 

judgment   absolutely   and  yet  permit     Watson,   they 
a  trial  of  matters  set  up  as  a  defense     plead  10  the  action,     no 
,  the  result  of  which,  if    they  were  also  allowed 


favorable  to  the  defendant,  has  the 
same  effect,  or  at  least  secures  relief  to 
the    extent    of  the    decision    in    his 

Fnithor  Belltr.— Where  such  motion 
asks,  besides  specific  relief,  such  fur- 
ther relief  as  may  be  just,  such  relief 
may  be  given  as  the  facts  presented  1 


where  the  court  si 

from   this  statement  of  the 

whilst  no  formal  order  appears  to  hav 

been  entered  setting  aside  the  judf 

ment   by  default,  either  as  to  Carr  0 

each   allowed  t 

ly  so,  bl 

'ntroduc 


the  a 


luthoi 


t.  Ne^ 


York  Cent.,  etc.,  R.  Co.,  67  Barb.  (N. 
Y.)  385. 

B.  Lyon  If.  Boilvin,  7  III.  639. 

So  anbaaqnant  PtocmiUiikb  mar  b«  Bat 
Atlda  for  irre^larity,  although  the 
simple  default  be  left  to  stand.  Gris- 
woid  V.  Stoughton,  Col.  &  C.  Cas.  (N. 
Y,)  146. 

4.  Challiss  V.   Headley,  9  Kan.  684. 

Debnlt  SnS«r«d  to  Stuid.— Where 
the  motion  is  jiistilied  as  to  the  judg- 
ment, but  not  as  to  the  default,  the 
judgment  should  be  set  aside,  but  not 
the  default.  MuUendore  v.  Silvers,  34 
Ind.  100. 

The  court  maysetasidea  final  judg- 
ment by  default  because  of  an  iinpro- 
Eriety  in  the  assessment  of  damages, 
«ving  the  interlocutory  ]ud|fment  to 
atand  until  a  new  trial  is  had  of  dam- 
ages. Mailhouse  v.  Inloes,  18  Md. 
3*8. 

e.  Watson  V.  Harris,  65  Tei.  61. 

f.  Watson   V.  Harris,   65    Tex.    61, 


mony  to  defeat  the  plaintifTs  n 
covery.  They  were  as  much  befoi 
the  court  upon  the  hearing  of  tli 
cause  as  any  of  the  other  defendant! 
as  much,  in  fact,  as  if  the  court  hs 
formally  set  aside  the  default  and  a 
lowed  them  to  plead  and  introduc 
evidence.  The  court  did,  in  fact,  gii 
them  special  permission  to  plead,  f( 
their  amended  answers  state  that  tht 
were  filed  by  leave  of  the  court,  ar 
upon  these  answers  containing  th 
statement  they  were  allowed  to  go  I 
trial  and  to  introduce  evidence  to  su 
tain  their  pleadings.  A  detendai 
against  whom  a  judgment  by  defau 
stands  has  no  right  to  plead  in  tl 
cause  or  to  introduce  evidence  tod 
feat  the  plaintiff's  action.  The  cout 
too,  treated  its  action  in  this  respe 
as  equivalent  to  a  setting  aside  of  tl 
default,  for  it  rendered  a  judgmei 
against  the  plaintiff  in  favor  of  Ca 
without  an;  formal  order  nnnullir 
the  judgment  by  default  which  hi 
been  taken  against  him.  It  could  n 
render  a  judgment  in  his  favor  wi' 
one  standing  against  him  at  the  Ban 
time  in  (he  same  cause." 

Judgment  for  XtafandAiit.— Where 
final  judgment  is  rendered  in  favor  ol 
defendant,  a  prior  interlocutory  jud 
ment  by  default  will  be  presumed 
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i.  By  Discontinuance. — So  an  agreement  to  discontinue  an 
action  operates  as  an  implied  vacation  of  an  interlocutory  or  final 
judgment  by  default.* 

c.  By  Vacation  of  Summons. — But  an  order  of  the  court 
vacating  the  summons  for  lack  of  proper  indorsement  does  not 
effect  a  vacation  of  judgment  by  default,^  unless  the  order 
expressly  so  provides.* 

11.  What  must  be  Shown  to  Obtain  Opening  or  Vacation  of  a 
Befiftult — a.  In  General. — No  general  rule  can  be  laid  down 
which  will  determine  every  case  upon  an  application  to  open  or 
vacate  a  defaulter  judgment  thereon.^  Each  case  must  rest  upon 
its  own  circumstances  and  specific  considerations.^ 

6.  Injury  must  be  Shown.— It  is  not  even  sufficient  that 
the  applicant  shows  an  irregularity  in  the  judgment  or  that  his 
case  falls  within  the  instances  provided  for  by  a  statute  of  relief ;® 

have  been  set  aside.   Pirn  v.  St.  Louis,  pleas  has  expired,  it  was  held  that  it 

122  Mo.  655.  was  not  proper  to  permit  the  defendant 

Prior  Nonsuit. — ^The  reception  of  a  to  file  a  demurrer  to  the  writ  and  dec- 
declaration  and  the  rendition  of  ajudg-  laration,  without  the  defendant's  con- 
ment  bj  default  thereon  constitute  a  sent,  upon  opening  default.  Burfordz'. 
decision  setting  aside  and  vacating  a  Cunningham,  2  Port.  (Ala.)  244. 
claim  in  the  clerk's  office  of  a  nonsuit.  Orantliig  New  TMal. — The  mere  fact 
Jones  V,  Merrill,  i  Ala.  217.    .  that  a  new  trial  has  been  asked  and 

In  Lonlglana  the  confirmation  of  a  granted  does  not  have  the  effect  of 

final  judgment  by  default  will  be  held  setting  aside  a  default.  Reed  t^.Spayde, 

void  where  the  preliminary  judgment  56  Ind.  394;    Fisk  v.  Baker,  47  Ind. 

bj  default  has  been  set  aside  on  mo-  534. 

tion.  New  Orleans  v.  Ker,  26  La.  Ann.  Plea  of  Prescription.  —  In  Louisiana, 

491.  when  the  plea  of  prescription  is  filed 

1.  Deen  v.  Milne,  113  N.  Y.  303.  in  a  suit,  not  as  an  answer,  but  as  a 

Filing  Answer. — Where  an  interlocu-  peremptory  exception,  it  will  not  haye 

torj  judgment  by  default  is  rendered  the  effect  of  setting  aside  a  judgment 

subject  to  the  right  of  the  defendant  by  default  previously  rendered  in  the 

to  file  an  answer,  the  filing  of  an  an-  suit;  and  on  the  overruling  of  the  ex- 

swer  within  the  required  time  operates  ception  thus  filed,  the  plaintiff  is  en- 

to   vacate    the    judgment.      Alliance  titled  to  introduce  his  proof  to  confirm 

Milling  Co.  t;.  JEaton  (Tex.  Civ.  App.  his  default,  and  to  compel  the  judge 

i^)f   33  Su  W.    Rep.  589,  where  the  a  quo  to  hear  his  proof  and  pass  on  his 

court  said :  *'  The  judgment  was  noth-  application  to  confirm.  State  v.  Judge, 

ing  more  than  one  rendered  upon  con-  30  La.  Ann.  155. 

ditionthat  an  answer  may  be  filed,  and  2.  Bissell  v.  New  York  Cent.,  etc., 

when  this  condition  was  complied  with  R.  Co.,  67  Barb.  (N.  Y.)  385. 

it  had  the  effect  of  vacating  the  in-  8.  Bissell  v.  New  York  Cent.,  etc., 

terlocutory  judgment  in  so  far  as  it  may  R.  Co.,  67  Barb.  (N.  Y.)  385, 

be   defeated    by  an  answer  pleading  4.  Russell  v,  Waite,  Walk.  (Mich.) 

issues  and  defenses  showing  that  the  31;  Horton  v.  New  Pass  Gold,  etc., 

plaintiffs  ought  not  to  recover."  Min.  Co.,  21  Nev.  184. 

Defendant  Allowed  to  Defisnd. — The  Poxpose  of  Betting  Aside. — Where  a 

mere  fact,  however,  that  the  defendant  judgment    by    default    is    regularly 

is  let  in  to  defend  does  not  of  itself  open  taken  it  cannot  be  set  aside  for  any 

the  judgment  or  stay  proceedings  upon  other  purpose  than  to  allow  the  de- 

the  execution.    Carswell  v.  Neville,  12  fendant  to  introduce  a  defense  on  the 

How.  Pr.  (N.  Y.  Supreme  Ct.)  445.  merits.     Frost  v.  Dodge,  15  Ind.  139. 

nilng  Demnzrer. — Where  a  rule  of  5.  Russell  v.  Waite,  Walk.  (Mich.)  31. 

court  prohibited    all    dilatory  pleas.  See  infra,   XVIII.    13.   Decision    on 

without  the  consent  of    the  adverse  Motion  Lies  in  Discretion, 

party,  after  the  time  for  filing  those  6.  i  Tidd's  Pr.  568;  Stadholme  tr. 
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he  must  go  further  and  show  that  the  irregularity  is  substantia 
prejudicial  to  him,'  or  that  a  failure  to  open  the  default  or  jui 
ment  thereon  will  operate  harshly  and  inequitably.* 

W>lT«r. — The  defendantmay,  moreover,  waive  the  irregularity 
the  judgment  so  as  to  preclude  himself  from  alleging  it  a; 
ground  for  vacating  or  setting  aside  the  default.' 

c.  Default  must  be  Excused  where  Regular — (i) 
General. — Where  the  default  or  judgment  thereon  is  regul 
the  applicant  must  clearly  show  to  the  court  that  his  negliger 
in  suffering  the  default  was  excusable,*  and  the  excuse  ^o 

Hodgson,  3  T.  R.  390;  Maddocks  v.  topped  bj  his  acts  from  diBputini; 

Holmes,  i  B.  &  P.  238.  regularity  of  the  judgment,     PiatI 

1.  Green    v.  Howard,   [4  Hun   (N.  Sickler,   3   Kulp  (Pa.)  519.   where 

Y-)   436;  Ridalock  f.   Levy,  8  Paige  was   held  estopped  by  giving  bail 

(N.  v.)  197.  stay  ot  execution. 

THhnleal  InfomuUny.— The  default  4.   Ca/i/omia. —CoUmtn  v.  Rani 

will  not  be  disreftarded  or  opened  up  37  Cal.   349;  Bailey  i'.  TaafTe,  19  I 

merely  because  of  slight  informalities.  413;   Francis   u.   Coi,   33    Cal.    3 

Graydon   v.   Thomas,   3  Oregon   150.  Parrott  v.  Den,  34  Cal.  80. 

Nor     for     mere      irregularity,    which  /nJ/asa.— Burton  jr.  Harris,  76  I 

does    not    affect    the    justice    of    the  439;  Nelson  i>.  Johnson,   18  Ind.  3 

case   and   of   which   the    party    could  Yancy  «.  Teter,  39  Ind.  305. 

readily   have  availed    himself    before  Miisoari. — Griffin   v.   Veil.  56  1 

Judgment.    Cosgrove  v.   Butler,   i  5.  310  ;     Robyn  v.   Chronicle   Pub.  ( 

Car.  241.  127  Mo.  38s. 

Ssicrlptloa  of  HortcacM  Pramiia*. —  Montana. — Lowell  v.  Ames,  6  Mi 

Where,  in  a  foreclosure  suit,  the  petl-  187. 

tion  described  the  mortgaged  premises  Texas. — Masterson    v.   Ashcom, 

correctly,  a  decree  entered  by  default  Tex.  329;  Cook  v.  Phillips,  18  Tex. 

cannot  be  avoided  by  showing  that  the  WIht*  Jndsineiit  la  B«calai. — A  ju 

record  of  the  mortgage  in  the   books  ment  by  default  is  regular  where 

of  the  office  of  the  register  of  deeds  defendant  is  properly  summoned 

misdescribed   the  premises.     Deitrich  fails  to  appear,  or  appears  dul^-  i 

V.  Lang,  II  Kan.  636.  fails   to   answer,  and   allows,  with 

).  Donnelly  v.  Clark,  6  Mont.  135;  objection,   the   default  to   be  ente 

Russ  11.  Gilbert,  19  Fla.  54.  and    a    judgment    taken     seasons 

TecbnlealObJactloiu, — Where  the  pro-  thereon,   for    an    amount    authori 

ceedings  of  a  party  in  a  suit  are  strictly  and  sustained  by  the  plaintiff's  pie 

regular,   and   the    substantial   justice  in^a.    Walton  i>.  Walton, SoN.  Car. 

and  equity  of  the  case  are  with  him,  Inatiffleient  Bxchh. — A  mere  sti 

the  court  will  not  open  the  default  to  ment  by  Che  defendant  in  his  alfidi 

enable  the  adverse  party  to  raise  tech-  thathewas  under  the  impression,  wl 

nical  objections.      Gay    v.    Gay,    10  he  retained  counsel  in  the  case,  t 

Paige  (N.  Y.)  369.  the  time  to  answer  had   not  eipii 

).  Appearanae  on  Writ  ot  Iniiiilry. —  that  he  did   not  recollect  the  prei 

At  common  law  the  defendant  is  held  day   upon   which    the   summons   1 

to  waive  the  irregularity  by  appearing  complaint    were  served,  and  tbal 

and  cross-examining  the  witnesses  on  a  was  quite  ill  at  the  time  and  did  no 

writ  of  inquiry.     Fraaa  v.  Paravjcini,  carefully  note  the  time  as  he  others 

4  Taunt.  545.  would  have  done,   is  entirely  insi 

And  where  he  Induced  the  plaintiff  cient.     Elliott  r.  Shaw,  16  Cal.  377 

to  believe  that  he  bad  appeared  by  ac-  "Boady"  fl«TBral  Time*,  Abaant 

cepting  the  declaration  served,  he  could  I,aat. — The     mere  fact   that    plair 

not   have   the  judgment  set  aside  for  had  answered  "  ready  "  to  the  call 

nonappearance.     1  Tidd'a  Pr.,  p.  567 ;  the  calendar   on  several  different 

Williams  v.   Strahan,    i   B,   &   F.  N.  casions    does    not    justify   the   op 

R.  309.  ing  of  the  default  taken  at  a  sut 

BiWppal. — A  defendant  may  be   ea-  quent    occasion,  when   he  was  abs 
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must  be  reasonable  under  all  the  circumstances.^ 

(2)  Burden  of  Proof  , — The  burden  rests  upon  the  applicant  to 
show  facts  which  would  make  the  denial  of  the  motion  an  abuse 

on  the  call  of  his  case.     McDonald  v,  Sinclair,  1  How.  Pr.  (N.   Y.   Supreme 

Heineman  (Supreme    Ct.),32  N.  Y.  Ct.)  107. 

St.  Rep.  839.  Texas. — Grogan  v.  Smith  (Tex.  Civ. 

Pendeney  of  Compromlie. — ^The  pend-  App.  1895),  33  §•  W.  Rep.  276;  Tarrant 
ing  offer  of  a  compromise  of  the  claims  County  v.  Lively,  25  Tex.  Supp.  399; 
in  controversy  is  not  of  itself  a  sufficient  Watson  r.  Newsham,  17  Tex.  437. 
excuse  for  a  failure  to  appear  to  the  Wisconsin. — Hinman  v,  C.  H.  Ham- 
action.       Goldsberry     v.    Carter,    28  ilton  Paper  Co.,  53  Wis.  171. 
Ind.  59.  Batlonale  of  the  Rule. — It  was  said  in 

SenuuTlage  of  Plaintiff  after  Divorce  Burke  v.  Pepper,  29  Neb.  323 :  *'  Under 

Decree^ — The  mere  fact  that  the  plain-  our  system  of  practice,  where  the  plead- 

tiff,  who  had  taken  a  decree  by  default  ings  are  filed  in  a  public  office  and  a 

against  the  defendant  in  a  divorce  case,  definite  period  fixed  by  a  statute  within 

remarried  within  two  weeks  and  be-  which  the  defendant  must  plead,  it  is 

fore  the  defendant's  attorney  had  had  his  duty  to  use  reasonable  diligence  in 

time  to  prepare  motion  papers  upon  the  case,  and  if  from  any  cause  he  is 

which  an  application  to  open  the  de-  unable  to  plead  on  the  day  designated, 

fault  was  to   be  based,  was  held  no  good  faith  requires  that  he  should  ask 

ground  for  denial  of  the  motion.  Scrip-  For  and  obtain  a  reasonable  extension 

tare  v.  Scripture,  70  Hun  (N.  Y.)  432.  of  time  in  which  to  file  his  pleading. 

Withdrawal    of  Appearance. — Where  A   party  who    wilfully   neglects  this, 

the  default  is  taken  on  the  defendant's  whatever  his  motive  may  be,  must  be 

withdrawal  of  his  appearance,  the  af-  able  to  offer  a  reasonable  excuse  and  a 

fidavit  must  explain  such  withdrawal,  good  defense  to  the  case  in  a  reviewing 

Boss  V.  Smith,  60  Ind.  40.  court  for  his   failure   to  plead  at  the 

1.  Indiana. — Berry  v.  Seitz,  15  Ind.  proper  time,  where  the  trial  court  has, 

69 ;  Hays  v.  State  Bank,  21  Ind.  154.  on  the  regular  call  of  docket,  reached 

Nebraska. — Burke    v.    Pepper,    29  the  case  in  its  order  and  rendered  judg- 

Ncb.  320;  Mills  V.  Miller,  3  Neb.  95.  ment  which  it  afterwards  refuses  to  set 

New  Torh. — Excise  ComVs  v.  Hoi-  aside." 

lister,  2  Hilt.  (N.  Y.)  588  ;  Seymour  v.  Time  to  Plead.~The  mere  fact  that 

Elmer,  4  E.   D.   Smith   (N.  Y.)    199;  more  time  was   required   to  prepare 

Fowler  v.  Colyer,  2  E.  D.  Smith   (N.  the   answer    than    in    ordinary    cases 

Y.)  125;  Ball  v,  Mander,  19  How.  Pr.  does  not  show  excusable  neglectwhere 

(N.  Y.  C.  PI.)  468;  Beebe  v.  Roberts,  no  application  was  made  for  extension 

3  E.   D.  Smith   (N.    Y.)     194;    New  of  time,  nor  reasons  shown  for  not 

York  v.  Green,  1   Hilt.  (N.  Y.)  303;  presenting  an  answer.  Bailey  r.  Taaffe, 

Foster  v,  Capewell,   i   Hilt.  (N.   Y.)  29  Cal.  422. 

47 ;  Lent  v,  Jones,  4  E.  D.  Smith  (N.  BUstake  as  to  Oause  of  Action. — A 

Y.)   52 ;    Camp   v,    Stewart,   2   E.   D.  failure  to  appear  to  an  action  on  an 

Smith  (N.  Y.)  88;  Bissell  v.  Dean,  3  account  when  summoned,  induced  by 

E.    D.    Smith    (N.    Y.)    172  ;    Gotts-  a  belief  that  the  action  was  based  on 

bcrger  v,  Harned,  2  E.  D.  Smith  (N.  a  note  given  by  the  defendant  to  the 

Y.)  128;  Gardner  v,  Wight,  3  E.  D.  plaintiff  to  which  he  had  no  defense, 

Smith  (N.  Y.)  334;  Carroll  v.  Goslin,  will  not  constitute  excusable  neglect. 

2  E.   D.   Smith    (N.   Y.)   376;    Arm-  Lake  t.  Jones,  49  Ind.  297. 

strong  V.  Craig,  18  Barb.  (N.  Y.)  387;  Mlstalce  of  One  Oodefendant  in  believ- 

Beach  v.  McCann,  i  Hilt.  (N.  Y.)  256  ;  ing  that  a  judgment  for  want  of  a  plea 

Murling  V.  Grote,  i  Hilt.  (N.  Y.)  116;  was  taken  against  several  defendants 

Tjrler    v.  Olney,    12    Johns.   (N.  Y.)  through  the  default  of  one  is  no  ex- 

378;  Cogswell  t;.  Vanderbergh,  I  Cai.  cuse.     Letchworth  v.  Bunting,  12  Pa. 

(N.   Y.)    156;    Spencer    v,  Webb,   i  Co.  Ct.  Rep.  587. 

Cai.  (N.  Y.)  118;   Cowton    v.  Ander-  In  Minnesota  one  of  the  appellants 

•on,  I  How.  Pr.  (N.  Y.  Supreme  Ct.)  was  a  nonresident  defendant  in  an  ac- 

X45  ;  Clark  v,  Ijjotl^  2  Hilt.(N.  Y.)  91;  tion  to  foreclose  a  mechanic's  lien,  on 

Van  Kamee  v.  Jones,  1  How.   Pr.  (N.  whom  substituted  service  only  of  the 

Y.    Supreme    Ct.)    55 ;   Robinson  v,  summons  was  made.     He  omitted  to 
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of  discretion,^  and  where  no  reasonable  excuse  or  defense  is  shown 
the  application  will  be  denied.^ 

(j)  Gross  Negligence, — Gross  negligence  of  the  defendant  is  a 
sufficient  ground  for  denying  his  application  for  relief.* 

answer  within  the  time  prescribed  by  hull,  i  Johns.  Ch.  (N.  Y.)  539;  Par- 
law,  and  afterwards  applied  to  the  ker  v.  Grant,  i  Johns.  Ch.  (N.  Y ) 
court  for  leave  to  answer  and  defend.  630;  Rucker  v.  Howard,  2  Bibb  (Ky.) 
It  was  held  that  he  had  failed  to  make  166;  Watson  v,  San  Francisco,  etc., 
out  a  proper  case  for  relief,  either  R.  Co.,  41  Cal.  21 ;  People  v,  0*Con- 
under  the  provisions  found  in  Laws  nell,  23  Cal.  281. 
Minn.  1889,  c.  200,  ^  10,  or  in  Gen«  Deliberate  Neglect.  —  It  was  said  in 
Stat.,  c.  66,  ^  66  or  ^  125.  Carlson  v,  Crammond  v.  Roosevelt,  2  Johns.  Gas. 
Phinnej,  56  Minn.  476.  (N.  Y.)  282 :  **  The  defendant  has  had 

In    Eqiolty. — Where    an    answer    in  a  full  opportunity  to  make  his  defense, 

equity,  ordered  to  be  filed  in  time,  did  and  the  inquest  was  deliberately  suf- 

not,  through  the  negligence  of  a  post-  fered  to  be  taken.    After  this  he  must 

master,  arrive  in  season  to  prevent  a  be  precluded.    It  would  be  too  loose 

default^  it  was  held  excusable.     Wal-  again  to  open  the  cause  for  a  defense 

rad  V.  Walrad,  55  111.  App.  668.  on  the  ground  of  a  mistake  either  in 

InsolTent  Defendant.— On  a    motion  the  defendant  or  in  his  counsel.    Here 

to    set    aside    an   inquest  by  default  was  no  circumvention  or  deception  on 

against  two  defendants,  one    having  the  part  of  the  plaintiff,  and  the  de- 

previously  been    discharged  as  an  in-  fendant  can  have  no  legal  claim  be- 

solvent,   the  court  refused    the    rule  yond  a  fair  opportunity  to  make  his 

upon  the  plaintiff's  stipulating  to  en-  defense.  Public  policy  and  expediency, 

ter  a  verdict  for  the  defendant,  who  as  well  as  the  danger  of  such  a  prece- 

was   discharged.     Oakley    v,  Steddi-  dent,    require    that   thereafter   there 

ford,   3   Johns.  (N.   Y.)  253.  should  bean  end  to  litigation." 

Absence  of  WltneM.— -The  refusal  of  Defendant**  Mlitta^e  as  to  Terms  of 

a  judge  to  postpone  a  trial  on  account  Court  is  not  sufficient  to  excuse  his 

of  the  absence  of  a  witness,  and  the  default.      Williams    v.    Grooms,    122 

fact  that  no  appeal  was  taken  from  Ind.  392. 

the  order  do  not  bar  the  defendant's  Mistake  as  to  the  Oonrt  in  which  his 

right  to  move,  on   that  ground,  to  set  cause  was  pending  does   not  excu.se 

aside  the  default  and  inquest  taken  on  him.     Robertson  -v,  Bergen,  10  Ind. 

the  defendant's  refusal  to  go  on  with  402. 

the  trial.     Cahill  v,  Hilton,  31  Hun  Mistake  as  to  Ganse  of  Action.— De- 

(N.  Y.)  114.  fendant's  mistake  in  supposing  it  an- 

Wlien  Not  Opened  at  Same  Term. — In  other  and  different  cause  of  action,  as 

Ne-w  Tork  a  default  taken  at  a  special  to  which  he  had   no  defense,  is  no 


term  will  not  be  opened  at  the  same 
term  on  the  ground  that  the  opposing 
counsel  had  an  agreement  with  the 
adverse  attorney  not  to  attend  until 
toward  the  close  of  the  term.  It  was 
his  duty  to  attend  the  term  and  watch 
his  motions.  His  remedy  is  to  give 
notice  and  move  at  the  next  term  to 
open  his  default.     Mather  v.  Wardell, 


excuse.      Williams    v.    Grooms,    122 
Ind.    391 ;    Lake    v,    Jones,   49   Ind. 

397- 
8.  Ordway  v.  Suchard,  31  Iowa  481; 

Harrison  v,  Kramer,  3  Iowa  543 ;  MeU- 

ger  V.  Waddell,  i  N.  Mex.  400. 

Benrlce     of    Summons    Forgotten.— 

Where  a    summons  served    upon  the 

treasurer  of  a  corporation  was  handed 


I  How.  Pr.  (N.  Y.  Supreme  Ct.)  172.     to  a  stockholder  and  forgotten  by  both, 
«_., —  ^_  ,, —  ^n..  ^ «_«-^       m_     .^  ^^g  \\^\^  inexcusable   negligence. 

Union  Hide,  etc.,  Co.  v,  Woodley,  75 
111.  435. 

No  Secnrlty for  Ck>8ts. — A  judgment  by 
default  entered  for  the  plaintiff,  a  for- 

1.  Churchill  v.  Brooklyn  L.  Ins.  eign  corporation,  will  not  be  set  aside 
Co.,  88  N.  Car.  207;  Kerchner  v.  because  no  security  was  g^ven  by  it,  as 
Baker,  82  N.  Car.  169.  required  by  statute,  before  commence- 

2.  Crammond  v,  Roosevelt,  2  Johns,  ment  of  the  suit.  The  defendant  must 
Cas.  (N.  Y.)  282;  Wooster  v.  Wood-    move   that  security  be    given   before 
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(4)  Good  Faith. — The  applicant  must  also  show  good  faith 
otherwise  than  by  making  an  affidavit  of  merits.^ 

(5)  Costs, — The  plaintiff  is  under  no  obligation  voluntarily  to 
consent  to  the  opening  of  a  default,  although  the  defendant 
present  a  sufficient  excuse  *  and  consequently  he  will  not  be  com- 
pelled to  pay  costs  as  a  penalty  for  his  refusal  to  stipulate  for  a 
new  trial  on  the  defendant's  proffer  of  costs  and  disbursements.* 

rf.  Specific  Grounds — (i)  Forgetfulness. — Mere  forgetfulness 
of  the  performance  of  a  legal  duty  is  not  sufficient  unless  an 
excusable  cause  is  shown  in  explanation.^ 

(2)  Mistake,  Inadvertence,  Misapprehension,  Surprise,  Accident, 
Fraud — Kittake. — The  defendant  must  show  that  the  default  and 
judgment  thereon  were  taken  through  his  excusable  mistake.^ 

judgment,   or  his   right  to  have  such  8.  Camp  v,  Stewart,  2  E.  D.  Smith 

security    is     deemed    waived.     Mer-  (N.  Y.)  88. 

chants'  Bank  v.  Mills,  3  £.  D.  Smith  4.  ForgetltdneM  of  tbe  Day  of  Trial, 

(N.  Y.)  210.                              '  when  the  excuse  is  unaccompanied  by 

Bllglit  NeitUgeiioe. — When  a  defend-  any  explanation  of  the  lapse  of  mem- 
ant  shows  good  faith  in  the  prepara-  ory,  is  inexcusable.  Beebe  v.  Roberts, 
tion  for  the  trial  and  attendance  on  3  E.  D.  Smith  (N.  Y.)  194.  See  also 
the  court,  a  slight  negligence  should  O'Connor  v.  Ellmaker,  83  Cal.  452. 
be  excused,  if  it  is  apparent  that  he  has  ForgetftalnesB  of  Clerk. — Where  an 
a  good  defense  on  the  merits  and  had  answer  was  prepared  and  verified  and 
no  disposition  to  delay  the  trial  of  the  placed  with  the  clerk  of  the  defend- 
cause.  Blain  v,  Shafrner,  37  111.  App.  ant's  attorney  for  service  in  season,  and, 
394.*  the  defendant's  attorney  having  left 

1.  Deane  v,  Loucks,  58  Hun  (N.  Y.)  town,    the    answer    was    not    served 

5^5 ;   Ellis    V.   Butler,   78   Iowa   632 ;  through  the  forgetfulness  of  the  clerk. 

North  American   Ins.   Co.  v.  Swine-  it  was  held  a  good  excuse.     Clark  v, 

ford,  28  Wis.  257.  Lyon,  2  Hilt.  (N.  Y.)  91. 

JluUolal  IMaouuloii  of  the  Bnle.  —  In  6.  People  v.   Rains,   23    Cal.    127; 

Deane  v.  Loucks,  58  Hun  (N.  Y.)  556,  Bissell  v.  Dean,  3  E.  D.  Smith  (N.  Y.) 

itwas  said:  **  We  think  that  the  learned  172;  Gottsberger  v.  Harned,  2  E.  D. 

counsel  for  the  appellant   is  entirely  Smith  (N.  Y.)  128;  Gardners.  Wight, 

mistaken  in  supposing  that  the  doc-  3  E.  D.  Smith  (N.  Y.)  J34;  Cogswell 

trine   has    ever  been  established  that  v,  Vanderbergh,  Col.  &  C.  Cas.  (N. 

when  an  affidavit  of  mer  its  is  presented,  Y.)  214;  Stewart  v.  Atkins,  3  Cow. 

and  there  are   no  suspicious   circum-  (N.  Y.)  67;  Cramer  v.  Fitzsimmons, 

stances  connected  with  the  application,  12  Wend.  (N.  Y.)  251. 

a  default  will  necessarily  be  opened.  MlBtake    of  Stenographer. — A    judg- 

Although  decisions  to  that  effect  may  ment  by  default  was  held  rightly  va- 

be  found,  yet  still  the  practice  of  the  cated  where  due  to  a  mistake  of  the 

court  has  been  against  so  loose  a  pro-  applicant's    stenographer    in   writing 

cedure  as  this,  and  the  applicant  must  the  somewhat  similar  name  of  another 

not  only  show  a  reasonable  ground  for  corporation  in  the  title  of  a  demurrer, 

opening  the  default,  but  the  burden  is  instead  of  the  name  of  the  applicants, 

upon  him  to  establish  his  good  faith  whereby  defendant  was  misled.    Will 

otherwise  than  simply  by  an  affidavit  i'.  Lytle  Creek  Water  Co.,  loo  Cal.  344. 

of  merits."  Mistake  as  to  Time. — The  mistake  of 

Ho  Opportimity  for  Trial  Lost. — If  de-  the  defendant  as  to  the  day  he  was 

fendant   swears   to  a   defense  on  the  served  with  a  copy  of  the  complaint 

merits,  and  no  opportunity  for  trial  and  summons  will  authorize  opening 

has  been  lost,  the  default  will  be  set  the  default  where  a  good  defense  is 

aside.    Davenport  v,  Ferris,  6  Johns,  shown.    But  not  an  affidavit  of  the 

(N.  Y.)  131.  defendant's  attorney  to  the  effect  that 

S.  Cainp  V,  Stewart,  2  £.  D.  Smith  he  had  mistaken  the  day  of  service 

(N.  Y.)  88.  and  that  he  prepared  a  demurrer  to 
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ludTarteoM. —  Or  he  must  show  a  case  of  excusable  inadvertent 
KiMpprahmuin. — As  where  the  attorney  mistook  the  time  throi 
a  business  interruption* 

ftirprlM. — Or  that  the  default  was  taken  against  him  by  surprt* 

the   complaint.      Reidy   v.   Scott,   53 
Cal.  71. 

UaUkt    or   (mtracter     of   Bnlt, — In  333. 

Mn^by    %■.    Haekins,    4   Hen.   &     M.  Bnppoatnc Bnlt  Wu In IMStMBt Coie 

<Va.)   427,    the    default    was    opened  Mislakm  Suf/'osHieK.—'VliwreUM 

where  the  party  had   made    the   mis-  fendantsworethatwhenservedwith 

take  of  supposing  that  the  summons  writ  in  the  cause  he  supposed  the 

sen-cd   upon   him   was   process    in    a  to  be  in  the  Common  Pleus,  and 

pendini;     chancery     suit     instead     ot  "a  substantia!  defense,"  corrobon 

primal  process  in  an  action  at  law.  by  the   deposition  of'  his  attorney  1 

WrouE  Salry   of   Bnle. — Where    the  he  was  retained  to  defend  upon  in 

rule  for   the   defendant   to  plead  was  mation  by  the  defendant  that  the 

enteredin  the  wrongrulebook, through  was  in  the  Common  Pleas,  and  ki 

a  substitution  of  a  firm  of  attorneys  nottothecontrarytillhegave  notic 

as  representing  the  plaintiff  instead  of  retainer,  the  court  set  aside  the  1 

a    single    attorney,    end    so    escaped  ular  default  and  subsequent  proci 

thedefendant'sattomey'ssearch.itwas  ings.     Wilson   v.  Guthrie,  Col.  & 

held  an  excusable  mistake.    Stewart  v.  Cas.  (N.  Y.)  47?. 

Atkins,  3  Cow.  (N.  Y.)  67.  a.  Seymour  i..  Elmer,  4  E.  D.  Sr 

But  not  where  the  rule  was  wrongly  (N,  Y.)  199. 

entered  merely  on  the  opposite  page  S.  Bldleman  i'.  Kewen,  %  Cil.  : 

of  the  rule  book,  for  in  that  case  de-  Hannah  u.Iodiana  Cent  R.  Co..  18 

fendant's  attorney  could   have  seen  It  431 ;  Hall  v.  Sewell,  9  Gill  (Md.)  ! 

with  due  diligence,  especially  where  Donnelly  v.  Clark,  6  Mont.  135;  I 

it  is  not  shown  that  the  defendant  was  York  v.  Sands,  Col.  &  C.  Cas.  (N. 

prejudiced  or  misled  by  the  mistake.  410;  Gardiner   v.  Crocker,  Col.  i 

Cramer   v.   Fitzsimmons,    12    Wend.  Cas.   (N.   Y.)  4811  Steele   v.   Ten 

(N.  Y.)  251.  Col.  &  C.  Cas.  (N.   Y.)  :69;   Mam 

BotDTn  D»r  Of  Smnmoai.— Where  the  Provost,  3  Abb.  Pr.   (N.  Y.    Supr 

defendant  had  mistaken  the  return  day  Ct.)446;  Delancey  v.  Brownell,  4)0 

of  the  summons,  it  was  held  that  ft  (N.  Y.)  139;  Bayly  v.   Boorne,  i  5 

might  be  Guificient  ground  (or  opening  393. 

the  default.    Gottsberger  r.  Harned,3  "  Acclflwrt  "     and  "SorpriM." — 

E.  D.  Smith  (N.Y.)  118.  terms    "accident"    and    ■•  surpri 

MtoUJto  In  DallTMlnc  Papon  to  Attor-  though  not  strictly  synonymous,  h 

noy. — Proof  of  a  mistake  in  delivering  as  used  in  legal  practice,  substanli 

papers  to  an  attorney  to  defend  justl-  the  same  meaning,  as  each  is  use 

ties  the  court  in  opening  the  default,  denote  some  condition  or  situatio 

Merchants  Bank  v.  Mills,  3  E.  D.  Smith  which  a  party  to  a  cause  is  nnexp 

(N.  Y.)  210,  ediy  placed,  to  his  injury,  without 

1,  Adams  v.  Citizens  State  Bank,  70  default  or  negligence  of  his  own, 

Ind.89;  Green  ;'.  Stubo,  iiS  Ind.  333;  which   ordinary    prudence   could 

Lent  V.  Jones,  4  E.  D.  Smith  (N."Y.1  have   guarded    against.     McGuirc 

52;   Kelly  V.  Schollenberger,  16  W.  N.  Drew,  83  Cal.  229. 

C.  (Pa.)  507.  FUluietoOlTaltoUeo.— The  failur 

Honoy  Supposed  to  bATS  been  Fatil. —  give  special  notice  to  the  defendan 

Where  the  defendant  thought  he  had  the  hearing  of  a  demurrer  which 

paid  the  money  in  order  that  the  suit  been  placed  on  the  regular  calends 

might   not   go  on,   and  therefore  did  no  ground  for  setting  aside  a  judgn 

not  make  any  defense,  his  neglect  was  by  default  entered  on  its  being  o 

held   excusable.      Cogswell    v.    Van-  ruled  without   leave  to  answer.     I 

derbergh.  Col.  &  C.  Cas.  <N.  Y.)  214.  nie  v.  Visher,  ^  Cal.  323. 

Hntnal  Klitake.— Where  the  failure  Me^ect  of  Attomay.— In  Griel  i>.1 

of  the  defendant  to  make  defense  was  non,  65  N.  Car.  76,  it  was  held  that 

due  to  a  mutual  mistake  of  his  attor-  neglect  of  an  attorney,  who  had  t 

nev  and   himself,  the  default  was  set  duly  retained  to  defend  the  answei 
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Aeddent. — Or  by  "  unavoidable  casualty."^ 
Fraud. — Or  through  the  fraud  of  the  plaintiff.* 

(3)  Other  Grounds, — Excuses  under  some  of  the  foregoing 
heads  must  be  shown,  unless  there  is  special  statutory  authority 
for  the  applicant's  proceeding  on  other  grounds.* 

(4)  How  Shown, — All  the  specific  facts  showing  the  **  mistake, 
inadvertence,  surprise,**  etc.,  must  be  shown  in  the  application.* 

AiUdavit  — And  they  must,  under  code  procedure,  be  supported 
by  affidavit.* 

(5)  Ignorance  of  Law — ^What  Xistake  Xeant. — The  mistake  con- 
templated  at  common  law  or  under  the  statute  of  relief  is  a  mis- 
take of  fact  and  not  of  law.® 

enter  his  pleas,  is  a  surprise  within  the  dience  to  the  process  of  the  court  Is 

meaning  of  a  statute  authorizing  the  either  to  ask  to  be  relieved  from  the 

setting  aside  of  a  judgment  by  default,  judgment  on  account  of  mistake,  inad- 

But  in  Burke  v,  Stokely,  65  N.  Car.  vertence,  surprise,  or  excusable  neglect, 

569,  the    fact    that  a  defendant  had  under  the  provisions   of  section  396, 

merely  written  to  an  attorney,  where  Rev.  Stat.  i88i,or  to  institute  proceed- 

it  did  not  appear  that  he  had  received  ings  to    review   the    judgment    under 

a  reply,  or  ascertained  whether  the  let-  sections  615, 616,  Rev.  Stat.  1 881,  in  case 

ter  had  been  received,  or  knew  that  he  any  grounds  for  review  exist, "  except 

had  not  made  an  appearance,  was  held  of  course  the  remedies  in  equity, 

inexcusable  negligence.  4.  Shearman  v.  Jorgensen,  106  Cal. 

1.  French  v.  Eversole  (Ky.  1895),  32  483. 

S.  W.  Rep.  211;  Rigney  V.  Hutchins,  9  5.  New  York   v.  Sands,   Col.  &   C. 

N.  H.  257.  Cas.  (N.  Y.)  420;  State  Bank  v.  Skill- 

In  Xentucky,  under  the  code,  $  518,  em,  2  Sneed  (Tenn.)  698. 

lubd.  7,  which  authorizes  the  vacation  6.  Beekman  v.  Franker,  3  Cai.  (N. 

of  a  default  judgment,  it  should  beset  Y.)  95;   New   York  v.  Green,  i   Hilt, 

aside  where  the  defendant  shows  that  (N.  Y.)  393;  Skinner  v,  Terry,  107  N. 

he  was  so  sick  that  he  could  not  attend  Car.  103 ;  Chase  v,  Swain,  9  Cal.  130. 

the  trial,  and  had  employed   a  lawyer  Time  to  Answer. — ^The  ignorance  of 

to  attend  to  the  suit  who  failed  to  make  the  defendant  that  the  law  required 

defense.  French  v.  Eversole  (Ky.  1895),  ^^^  ^^  answer  within  a  defined  time 

32  S.  W.  Rep.  211.  is  no  ground  for  setting  aside  a  judg- 

An  UnaToidaUe  Bailroad  Aooldent  pre*  ment  by  default.    Chase  v,  Swain,  9 

venting  the  appearance  of  the  defend-  Cal.  130. 

ant  is  a  good  excuse.    Omrov.  Ward,  19  Ignorance  of  Defezidanfa  Attorney. — 

Wis.  232.  The  fact  that  the  defendant's  attorney 

8.  Baker  TT.  O'Riordan,  65  Cal.  368;  did   not  know  that  the  service  of  a 

Loney  v,  Bailey,  43  Md.  13.  notice  by  mail  was  legal  constitutes  no 

S.  Lroney  v.  Bailey,  43  Md.  13.  excuse.     Shearman  v.  Jorgensen,  106 

In  Lonlfllana  a  judgment  by  default  Cal.  483. 

should    not    be  set  aside  to    permit  Defendant  a  Foreigner. — ^The  fact  that 

dilatory  exceptions  to  be  filed.     But  the  defendant  is  a  foreigner,  ignorant 

the  order  setting  aside  such  judgment  of  the  English  language  and  entirely 

cannot  be  treated  as  a  nullity  in  order  unable  to  understand  the  meaning  of 

to  render  final  judgment.    It  may  be  the  summons  served  upon  him,  consti- 

waived  and  the  exceptions  considered,  tutes  a  sufficient  excuse.    Nash  v.  Cars, 

but  the  regular  way  is  to  rescind  the  92  Ind.  216. 

order  as  improperly  made.    Wilcox  t;.  Husband' ■  I^oranoe,  when  Not  Im- 

Huie,  18  La.  4^  putaUe  to  Wife. — Where  a  wife,  jointly 

Tit<iiy>ft — In    Ervin    School   Tp.   v.  sued  with  her  husband,  requested  him 

Tapp,  121  Ind.  464,  it  was  said: '*  When  to  employ  counsel  to  defend  the  ac- 

a  final  judgment  by   default  has  been  tion,  which  he  promised  to  do,  but, 

taken,  the  only  remedy  open  to  a  de-  being  an  ignorant  man,  failed  to  give 

fendant  who  failed  to  appear  in  obe-  the  matter  attention,  and  judgment  by 
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Exoeptioni. — But  the  rule  that  ignorance  of  law  will  not ; 
set  aside  a  judgment  is  not  without  exceptions.* 

(6)  Negligence  or  Incompetence  of  Defendant' s  Attorney- 
Qraanl. — The  prevailing  rule  is  that  the  negligence  of  a  i 
ant's  attorney  will  be  considered  as  that  of  his  client,*  i 

cordingly  it  will  not  excuse  the  default  of  the  latter,'  ui 

defaultnaErenderedagalnstheriitnaB  Indianapolis  Nat.   Bank,   i  Ii 

held  excusable  nef;lect  on  [he  part  of  463. 

the  wife  and  that  the  judgment  would  ^iwouri'.— BlebinKer  w.  Ti 

bevacatedastoher.Sikeav.Weatherly,  Mo.  63;    Field  w.Mawon.Sl 

no  N.  Car.  131.  Kerbj-  v.  Chadwell,  10  Mo.  3< 

1.  Marx  V.  Epstein,  I  Tei.  App.  Civ.  tin  t'.  NeUon,  11  Mo.  193;  Ri" 

Cas.,   I)    13171   where   the   court  said.  Steamboat     Reindeer,    37    M 

quoting  1A0Te\itadv.  Atchison,  19 Tex.  Campbell  v.  Carton,  39  Mo. 3. 

309,  as  to  the  extent  of  the  rule,  that  it  bj'shell  v.  Summers,  40  Mo.  i 

"  is  justified  by  considerations  of  pub-  Ifcai  fork. — Mulhern  v.  Hj 

lie  policy;  and  yet  so   harsh   a   rule,  D.  Smith  (N.  Y.)  177. 

founded  upon  a  presumption  so  arbl-  ,    Pennsylvania. — Association 

trary,  ought  to  be  modified  by  every  Bride,  4  W.  N.  C.  (Pa.)  477. 

exception  which  can  be  admitted  with-  Souik  Carolina. — Wilkier. 

out  defeating  its  policy."  3  Spears  (S.  Car.)  474. 

Rols  Kot  to  Op«Kt«  Hanhly. — Where  Kot  Included  In  Statutory  Or 

the  applicant  shows  pood  faith,  and  The  mere  neglect  of  counsel  1 

the  application  of  the  rule  would  oper-  answer    is   not    excusable    ui 

ate  very  harshly,  he  may  be  relieved  "  mistake,   inadvertence,  sun 

by  opening  or  setting  aside  the  judg-  excusable  neglect"  named  in 

mem.     Marx  v.  Epstein,  i  Tex.  App.  ute  as  grounds  for  vacation  oft 

Civ.  Cas.,  }  1317-  ment  by  default.     Thomas  * 

A    Dsftinlt    Tkkn    xaliut    mdlam,  bers,  14  Mont.  433. 

"  very  ignorant   and  helpless,  totally  PoqnttlnK  tlu  Day  of  TrUL 

unacquainted  with  our  modes  of  judi-  fact  that  an  attorney  in  the  caui 

cial  proceedings,  and  ■  *  ■  utterly  in-  read  thesummonswhich  isdul 

capable  of  attending  to  their  interests,"  and  in  consequence  forgets  th 

washeldtohavebeenproperly vacated,  trial,   does   not    constitute    e 

Byrne  f.  Alas,  68  Cal.  480.  "mistake,   inadvertence,  sur] 

Icnoranoo  of  I*ngiiM». — It  is  not  an  excusable  neglect"  under  the 

abuse   of   discretion   Co   refuse  to   set  Baltimore,  etc.,  R.  Co.  v.  Fllr 

aside  a  judgment  by  default  upon  an  App,  55. 

affidavit    staling    that    the   defendant  FaUnn    to    AppMV.— The   < 

could  not  understand  the  English  Ian-  under  no  obligation  to  grant  th 

Sage,  and   did   not   understand  that  because  defendant's  counsel 

was  ordered  to  appear  in  court,  it  appear  and  defend  as  he  had  \ 

further   appearing,  from  adverse  evi-  to  do.   Schroer  ti.  Wessell,  89 

dence,  that  the  defendant  refused   to  Thlelmann  v.  Burg,  73  III.  39 

hear  the  writ  read,     Heisterhagen  v.  Is  Toxm,  where  the  judgn 

Garland,  10  Mo.  66.  by  default,  it  was  held  no  groi 

3.  California. — Smith  v.  Tunstead,  new  trial  that  the  attorney  s\ 

56  Cal.  175;  Height  i'.  Green,   19  Cal.  by  the  defendant  had  failed  tc 

115;  Mulholland  r.  Heyneman,  19  Cat.  defense,  unless  it  also  appeared 

6or;  Ekel  j:  Swift,  47  Ca!.  6ao.  plaintiff  had,  in  some  way,  ca 

///inoij.— Schuhi  V.  Meiselbar,  144  neglect  of  duty.     Scrivner  !■. 

111.  i6;  Mendell  v.  Kimball.  85  111. 583;  30  Tex,  773, 

Walsh  V.  Walsh,  114  111.  6^6.  S.  Williams  v.  We!cott,77  1 

/ncfinff a, —Brumbaugh  v.  Stockman,  Dolar  In  FUlnK  Rm.— The  ai 

83  Ind.  583;  Spaulding  v.  ThompsoD,  failure  to  file  a  plea  in  time  < 

13  Ind.  477;  Hazelrlgg  T'.  Wainwright,  afford  a   reasonable  excuse  fi 

17  Ind.  215 ;  Phelps  v.  Osgood,  34  Ind.  Ing  the    application  to   set   t 

150;  Blake   v.   Stewart,    29   Ind.  318;  judgment,    Schultz   v.  Meise 

Kreitew.Krcite,  93  Ind.  583;  Parker  t>.  III.   26;  Mendell   v.   Kimball 
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would  be  a  sufficient  excuse  if  imputed  to  him,^  or  unless  fraud 

582;  Wabh  V,  Walsh,   114  111.  656;  term,  but  he  failed  inadvertentlj    to 

Carlisle  v.  Wilkinson,  12  Ind.  91.  take  a  memorandum  of  the  order,  and 

Forgettalnefls. — Nor  is  his  mere  for-  was  so  busily  engaged  the  remainder 

getfulness  a   good  excuse.    Langdon  of  the  term  that  he  forgot  all  about 

r.  Bullock,  8  Ind.  341.  the  case,  was  held  ample  to  warrant  an 

Hiiappirtiienaion. — Norhismisappre-  order  granting  the  motion  to  open  the 

hension  of  the  nature  of  the  defense,  default.     Freeman  v.  Brown,  55  Cal. 

Frost  t;.  Dodge,  15  Ind.  139.  465. 

AlmM  of  01acretlon. —  Where   the  ErroneouB  Memorandum.— In  William- 

attomej  for  the    plainti£F  voluntarilj  son  v.  Cummings  Rock  Drill   Co.,  95 

absented  himself  to  attend  another  trial  Cal.  652,  however,  it  was  held  that  the 

u  a  witness,  without  being  subj^oenaed,  fact  that  a  complaint   and  summons 

wherebj  a  judgment  by  default  was  were  marked  by  the  defendant's  attor- 

taken  against  the  plaintiff,  it  was  held  ney  '*  answer  due  April  23,*'  whereas 

that  an  order  granting  a  motion  to  ya-  it  was  due  the  21st,  was  not  a  valid 

cate  the  judgment  for  that  cause  was  excuse. 

an  abuse  of  discretion  and   would  be  1.  Dougherty  v.  Nevada   Bank,  68 

reversed.       Gray  v,    Sabin,    87    Cal.  Cal.  275 ;  Sharp  v,  MoflStt,  94  Ind.  240. 

211.  Exoosable  Nogligenoe.— Where  it  was 

.Hpen  Miaiaid. — The  fact  that  the  made  to  appear  by  affidavit  of  defend- 

plaintifPs  attorney  could  not  find  the  ant's  attorneys   that  the  reason   why 

papers  in  their  proper  place  and  was  they  did  not  appear  and  file  an  answer 

mistaken  as  to  the  day  the  case  was  set  was  an  accidental  misplacement  of  the 

for  call  on  the  docket  was  held,  in  the  petition  and  notice  handed  to  them  by 

absence  of  application  to  the  clerk  for  the  plaintiff,  whereby  the  case  was  over- 

the  papers,  no  excuse  on  motion  to  open  looked   by  them    in  examining   their 

a  default  taken  on  failure  to   reply  to  papers  at  the  commencement  of  the 

a   plea  of   set-off.    East  St.  Loufs  v,  term  it  was  held  excusable  negligence. 

Thomu.  102  111.  453.  Ordway  v.  Suchard,  31  Iowa  481. 

An  affidavit  of  the  attorney,  giving  as  False  &npraulon.'->-So,  in  the  case  of 

an  excuse,  upon  information  and  belief,  Howe  v.  Independence  Consol.  Gold, 

a  search  for  the  papers  by  a  third  per-  etc.,  Min.  Co.,  29  Cal.  72,  the  attorney 

con,  without  any  affidavit  of  such  per-  for  the  applicant,  who  was  district  at- 

9on,  is  totally  insufficient.   Hitchcock  v.  tomey  and  much  pressed  by  his  civil 

Herzer,  90  ill.  543.  and  public  business,  through  ina'dver- 

Attonsy's  wiieraabonta  Unknown. —  tence  had  gotten  the  false  impression 

After  the  case  had  been  set  for  trial,  that  an  answer  had  been  filed,  and  this 

the  attorney  for  the  defendants  wrote  was  held  excusable  neglect, 

to  the  opposing  attorney  requesting  a  And  in  Francis  v.  Cox,  33  Cal.  323, 

continuance;  before  receiving  aii  an-  where  counsel  for  the  defense  knew 

8wcr  to  his  .letter  he  left  the  place  of  that  the  summons  was  served  on  the 

his  residence,  and  his  whereabouts  was  nth,  but  in  the  midst  of  his  profes- 

^uiknown  to  the  attorney  for  the  plain-  sional  cares  fell  into  the  conviction 

tiff  until  it  was  too  late  H>r  the  latter  to  that  the  time  to  answer  did  not  expire 

inform  him  that  he  could  net  consent  until  the  23d,  the  default  was  opened, 

to  the  continuance;  and  upon  the  day  Quoted  in  Dodge  x\  Ridenour,  62  Cal. 

set  for  the  trial  judgment  was  rendered  276. 

for  the  plaintiff.     It  was  held  that  the  Breach  of  Promlae.^The  failure  of  an 

jud^ent  would  not  be  set  aside,  as  the  attorney  to  defend,  after  having  agreed 

^cts  did  not  show  any  surprise,  mis-  to  do  so,  and  in  the  absence  of  the  de- 

t^^e,  or  excusable  neglect.    Lowell  v.  fendant,  is  usually  a  good  excuse.    Al- 

Ames,  6  Kont.  188.  vord  v.  Gere,  lo  Ind.  385. 

btdvartanoe  of  Attorney. — An  attor-  Effect  of  Threat. — ^The  fact  that  the 

Bey's  affidavit  to  the  effect  that  the  attorneys  for  the  defendant — a  married 

demurrer  waa  not  heard  on  the  first  woman — withdrew  their  appearance 

(^j  of  the  terno,  aa  was  tiie  usual  prac-  under  unauthorized  instructions  of  her 

tice,   but    was     called    upon    special  husband,  induced    by  threats  of  the 

i^ice  at  a  later  day,  and  that  it  was  the  plaintiff,  makes  out  a  good  excuse. 

ctistom  of  affiant  to  take  memoranda  Crescent  Brewing  Co.  v,  Cullins,  125 

<tf  orders  made  at  the  beginning  of  the  Ind.  no. 
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or  collusion  of  the  attorney  is  shown.* 

(b)  FklM  Adviw. — Where  the  defejidant  was  misled  I 
erroneous  advice  of  his  counsel  on  the  law  governing  th 
constituting  a  defense,  it  has  been  deemed  a  just  ground  foi 
ing  a  judgment  by  default* 

(c)  Bwl  H»Mtf. — So  where  the  attorney  is  incompetent  tl 
his  bad  habits  the  excuse  may  be  sufficient,' 

(d)  Bemedy  aKiinit  the  Atlmwj.—ln  some  jurisdictions  the  { 
rule  that  negligence  of  the  attorney  is  no  excuse  has  been) 
to  cases  wherein  a  remedy  in  damages  may  be  had  by  th< 
against  the  attorney  for  his  negligence.*  In  other  states  tl 
prevails  that  the  negligence  of  the  attorney  will  prove  su 
to  excuse  the  client|^  when  the  latter  is  not  guilty  of  negl 

1.  Sampson  r.  Ohlejer,  33  Cal.  aoo.  making  a  defense.    Douglass  i 

AUomay'i    FiMid.  —  The    applicant  96  Cal.  655. 

having  complied  ^¥ith  all  other  Bubstan-  8,  Elston  v.  Schilling,  7  Ri 

tial  requirements,  the  motion  should  be  Y.)  74,     See  also  Philips  v.  H. 

granted  when  he  shows  that  the  judg-  Johns.  (N.  Y.)  139. 

ment  was-  taken  against  him  through  4.  Sampson  v.  Ohlerer,  aa  C 

the  fraud  and  deceit  or  his  attorney,  Waterson  v.  Seat,  10  F^a.  336; 

against  whom  he  had  no  remedy  over  v.  Witherspoon,  i8  Fla.  383;   ', 

on  account  of  the  attorney's  insolvency.  Schollenberger,  16  W.  N,  C.  (1 

HlldebrandE  v.    Robbecke,    30    Minn.  Uuwlvanor  of  Attomer.— Wh 

100.  attorney  is  shown  to  be  Insoli 

Advlca  Wllfnily  FaLw. — So  where  the  judgment  by  default  may  be  va 

defendant  was  advised  that  he  had  no  opened.     Sampson  i'.  Ohieyer, 

defense  to  the  action,  and  was  dissuaded  soo;  Mcacham  v.  Dudley,  6  Wi 

by  his  Bitorney  from  entering  an  ap-  Y.)  514- 

pearance.  It  was  held  a  reasonable  ex-  D.  Stater.  Elgin,  11  Iowa  11 

mnd  for  v.  Vernon,  65  N.  Car-  76;  Bra 

udulei  ■  "•■-""          -     ..  . 
Simmons  r>.  Church,  31  Iowa  384. 


a.  Douglass  t;.  Todd,   96   Cal.   6;.;;  86  N,  Car.  73;  Ellingtor 

"  " ,       -  -   -,     ,,^;  Vil. 

Ips   7-  565;  ir 

_, ,     ,     , ,_..      ,  .,     130:  Mendel 

Wherealt  v.  Ellis,  70  Wis.  307. 


Baxter  t'.  Chute,  50  Minn.  164  ;  Brown  N.  Car.  14;  Wiley t>.  Logan,  94 
V.  Brown,  ^7  Minn.  13S  ;  Philips  7'-  56s;  Geer  I^  Reams,  88  N.  C 
Hawley,     6     Johns.      (N.     "' ■  " "-    "'■-■■■>-—     ~ 


"AMUtaiBoriAwmay  afford  ground  court  will  not  "  inflict  on  a  cli 

for  relief  as  well  as  a  mistake  of  fact,  bounded  Injury"   on  account 

•  •  •  Of  course  it  does  not  follow  that  attorney's  negligence;  and  wl 

all  mistakes  of  law  are  to  be  relieved  proceedings  and  action  of  the 

against.   A  sound  discretion,  controlled  were    whijlly  neglected  by  hi 

by  an  enlightened  judgment,  keeping  ney,  through  his   bad   habits, 

in  view   public  interests  and  the   due  held  that  a  default  taken  agal 

and  orderly  administration  of  the  law,  would   be  set  aside.     Elston  1 

ia  to  be  exercised  in  granting  that  re-  ling,  7  Robt.  (N.  Y-)  74. 

lief  which  justice  between  the  parties  B«tentlon  Mot  Bnonib. — But  1 

to  the  cause  seems  to  require. "   Doug-  retention  of  an  attorney  to  d 

lass  V.  Todd,  giS  C»!.  660.  not  sufficient  to  excuse  the  de: 

In  OalUbmla  relief  on  the  ground  of  Whitson  v.   Western  North  < 

mistake,  under  section  473  of  Code  Civ.  R.  Co.,  95  N.  Car.  385. 

Pro.,  is  notconfined  to  mistakes  of  fact.  He  must  show,  in  order  toh 

but  that  section  is  broad  enough  to  jus-  default  set  aside  upon  the  gi 

tify  the  action  of  the  court  in  relieving  the    attorney's    negligence,    I 

a  party  from  a  mistake  of  law  on  the  furnished  the  attorney  with  ni 

part  of  his  attorney  when,  by  reliance  Information   to   prepare   the 

on  him,  the  client  is  prevented  from  Whitson  v.  Western  North  C 
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• 

contributing  to  produce  the  injury  complained  of.* 
(7)  Absence  of  Party  or  Attorney. — ^The  mere  absence  of  a  party 

or  his  attorney   from  choice  and  not  from  necessity  does  not 

constitute  in  any  event  excusable  neglect.* 
Othw  Sngagementi. — The  mere  allegation  of   other  engagements 

of  the  defendant   or   of   his  counsel   elsewhere,  without   a   full 

showing  of  facts  constituting  reasonable  excuse,  will  not  justify 

the  setting  aside  of  a  judgment  by  default.* 

R.  Co.,  5«  N.  Car.  385 ;    Sluder  v,  not  communicate  with  his  attorney,  is 

Rollins,  76  N.  Car.  271 ;  WaddeU  v.  no  reason  why  a  judgment  by  default 

Wood,  64  N.  Car.  624.  should  not  be  entered.    Hays  v.  Berry- 

1.  Henry    p.  Clayton,   85    N.   Car.  man,  6  Bosw.  (N.  Y.)679. 

372  ;  Bradford  r.  Coit,  77   N.  Car.  72  ;  "     In  Obio,  where  an  affidavit  is  filed  with 

Siuder  v.  Rollins,  76  N.  Car.  271.  a  magistrate,  under  Rev.  Stat.,  ^  6578, 

Adyloa  of  Foralgii  Ckmnael. — It  may  be  to  set  aside  a  judgment  by  default  ren- 

proper  ground    for  letting  in    a  for-  dered  against  a  defendant  in  his  ab- 

eign  corporation  to  plead   after  judg-  sence,  it  is  imperative  on  the  magis- 

ment  by  default  that  an  honest  defense  trate  to  set  it  aside  if  the  affidavit  sets 

was  not  interposed  through  the  advice  forth  a  good  and  sufficient  reason  for 

of  foreign  counsel  bona  fide  followed  by  the  absence  of  the  defendant  and  he 

tb«  corporate  officers.   National  Con-  otherwise  complies  with  the  statute, 

densed  Milk  Co.  v,  Brandenburgh,  40  The  word  *'  may  "  in  the  statute  is  to 

N.J.  L.  III.  be  read  as  **  shall."    Pope  v.  Pollock,  i 

Ul  MlsKmrl  it  is  discretionary  with  Ohio  Cir.  Ct.  Rep.  347. 

the  court  to  grant  such  relief,  and  when  S.  Mulhem  v,  Hyde,  3  E.  D.  Smith 

it  appears  that  the  defendant  acted  in  (N.  Y.)  177. 

good  faith  and  that  the  plaintiff  would  Preu  of  BiudneM. — Or  the  mere  fact 

suffer  no   inconvenience,   the   default  that  defendant  failed    to    file    a    plea 

should  be  opened  and  defendant  per-  through  "  press  of  business  and   inad- 

mitted  to  file  an  answer,  at  all  events  vertence.'*    Schultz  v.  Meiselbar,  144 

where  the  application  is  made  before  a  III.  26. 

judgment  has  been  entered  on  the  de-  Mistake  aa  to  Ratnm  Daj. — Where, 

fault.    ]udah  v.  Hogan,  67  Mo.  252.  however,  the  applicant  had  mistaken 

Where  the  application  is  made  after  the  day  of  return,  either  through  wrong 

a  judgment  by  default  has  been  entered  information  or  from  other  causes,  it 

it  will  generally  be  refused.  Judah  v,  toaj  be  sufficient  where  the  court  is 

Honn,  67  Mo.  252;  Field  v.  Matson,  satisfied  of  the  error  and  the  defend- 

8  Mo.  686;  Kerby  v.  Chadwell,  10  Mo.  ant  actually  attended  on  another  day 

393;  Austin   V.  Nelson,   xi   Mo.  192;  in  consequence  of  such  mistake.  Gard- 

Gchrkc  v.  Jod,  59  Mo.  522;  Tucker  v.  ner  v.  Wight,  3  E.  D.  Smith  (N.  Y.) 

St.  Louis  L,  Ins.  Co.,  63  Mo.  593.  335 ;   Gottsberger  v,  Harned,  2  E.  D. 

a.  Fowler  v,  Colyer,  2  E.  *D.  Smith  Smith  (N.  Y.)  128;  Fowler  i;.  Colyer, 

(N.  Y.)  125 ;  McGuire  v.  Drew,  83  Cal.  2  E.  D.  Smith  (N.  Y.)  125. 

335;  O'Connor  v.    EUmaker,  83  Cal.  Saiidence  at  IMstaace  from  Capital. — 

452;  Gray  V.   Sabin,  87  Cal.  211;  as  A  statement  in  the  affidavit  that  the 

where  it  is  due  to  the  choice  of  a  party  defendant  and  his  attorney  resided  at  a 

to  consider  his  interest  in  the  canvass  great  distance  from  the  county  seat, 

of  election   returns  of  more    concern  that  neither  of  them  was  present  when 

than  his  interest  in  the  trial  of  the  the  case  was  set   for    trial  or  when  it 

tction.    McGuire    v.   Drew,    83    Cal.  was  tried,  owing  solely  to  a  want  of 

235.  notice  of  the  setting  of  the  case,  that 

AlMnee  firom  Town. — The  mere  fact  they  were  not  notified  and  never  heard 

that  the  defendant  was  out  of  town  on  that  it  was  set  until  just  before  the  trial, 

the  day  on  which  he  stipulated  to  try  and  that  then  the  time  was  too  short  to 

the  cause  was  held  no  excuse.  Root  v,  enable  them   to  be  present,  owing  to 

Goodspeed,  2  N.  Y.  City  Ct.  173.  their  distance  from  the  county   seat, 

AlMtnee  from  Jurladlotton. — ^And  the  was  held  to  make  out  a  case  of  ex- 
mere  fact  that  a  defendant  who  fails  to  cusable  neglect.  Buell  v,  Emerich,  85 
plead  has  left  the  jurisdiction,  and  does  '  Cal.  116. 
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(8)  Default  Induced  by  Third  -Ptfr/y.— Where  the  default  is 
induced  by  the  ne|^h'gence  or  fraud  of  a  third  party  the  applicant 
should  be  relieved/  unless  guilty  of  contributory  negligence. 

OiBoial  VeglMt. — Such  title  to  relief  occurs  where  the  default  is 
suffered  through  the  mistake  or  negligence  of  an  ofHcial.* 

(9)  Plaintiff  Misleading  or  Deceiving  Defendant, — ^Where  the 
applicant  was  misled  into  suffering  the  default  by  the  plaintiff, 

1.  Gradj  v,  Donahoo,  108  Cal.  211.  Promlsa  of  Pftymont  of  Voto  Bnod  Ob. 

OomiralMiy  AImmiioo  by  OllleUl  Kan-  — In  Smith  v.  Weston,  81  Hun  (N.  Y.) 

data. — Where  the  defendant  is  prevent-  87,  it  was  held  sufficient  reason  to  justi- 

ed  from  filing  an    answer  in  time  bj  ij.  the  opening  of  the  default  of  one  of 

obedience  to  a  mandate  of  the  court  or  several  defendants,  where  such  defend- 

its  officer,  his  default  should  be  set  aside  ant  had  a  good  defense  upon  the  merits, 

on     proper    application.    Frazier    v,  that  the  defaulting   defendant    relied 

Bishop,  29  Mo.  447.  upon  the  assurance  of  his  brother,  who 

Reliance  on  Annoonoomont  of  Judgo  fraudulently    indorsed     a  promissory 

aa  to  Trial.  —  A   reliance  of   the    de-  note,  the  subject  of  the  action,  with  the 

fendant  and  his    counsel  on   an   an-  name  of  the  firm  of  which  he  had  been 

nouncement  of  the  judge  that  the  case  a  member,  to  the  effect  that  the  balance 

w^ould  not  be  tried  at  that  term,  on  the  due  on  the  note  would  be  paid  before 

faith    of  which   thej  left  court    just  judgment  could  be  taken  on  the  same, 

before  the  default  was  taken,  was  held  8.  Hogs  Back  Consol.  Min.  Co.  v, 

a  sufficient  excuse.     Ratliff  v.  Bald-  New  Basil  Consol.  Gravel  Min.  Co., 

win,  29  Ind.  16.  65  Cal.  22. 

Where  a  defendant  makes  applica-  NeiMenoo     of    Olork. — Relief     was 

tion  to  the  court,  within  a  few  days  granted   where  the  defendant  filed  a 

after  the  time  for  answer  has  expired  plea  but  the  clerk  omitted  to  notice  the 

and    before     judgment    is    rendered  filing  of  record.    Browning  v,  Roane, 

against  him  by  default,  for  leave  to  file  9  Ark.  354. 

an  answer,  and  is  told  by  the  court  that  Where  two  suits  were  brought  the 

the  case  will  not  be  reached  at  that  tame  day,  on  two  notes,  aeainst  the 

term,  and  that  time  will  be  given  him  same  two  executors,  and  the  defendants 

to  answer,  and  in  a  few  days  thereafter  prepared  pleas  to  controvert  the  entire 

ajudgment  is  rendered  against  him  and  claim  and  delivered  them    in    to  the 

an  execution  is  issued  on  that  judg-  clerk  of  the  court,  who  filed  them  in  one 

ment,  he  is  entitled  on  a  proper  show-  suit  alone,  it  was  held  that  a  judgment 

ing,  and  such  terms  as  may  be  just,  to  by   default  for  want  of  a  plea  in  the 

have  the  judgment  set  aside  and  leave  other  should  be  set  aside.    May  v.  Wol- 

given  him  to  file  an  answer,  and  op-  vington,  69  Md.  117. 

portunity  given  to  try  the  case  on  its  So  where  the  default  was  occasioned 

merits.     Sanders  v.  Hall,  37  Kan.  271.  by  the  inadvertence  of  the  clerk  of  the 

But  the  mere  fact  that  the  presiding  appellate  court  in  failing  to  make  an 

judge,  on  call  of  the  calendar  and  be-  entry  of  the  issuance  of  a  remittitur, 

fore  the  complainants'  case  was  reached,  upon  a  modification  of  the  judgment  in 

announced  *'that  the  civil  docket  of  said  the  appellate  court  granting  time  to  the 

court  would  not  again  be  taken  up,  and  appellant  to  answer,  and  in  misleading 

that  all   parties  interested    could    go  the  appellant  by  his  statements.   Hogs 

home,"  and  complainants  went  home  Back  Consol.  Min.  Co.  v.  New  Basil 

with  the  understanding  that  their  cases  Consol.  Gravel  Min.  Co.,  65  Cal.  23. 


would  not  be  tried,  constitutes  no  ex- 
cuse where  the  complainants  were 
already  in  default  in  pleading  at  the 
time  the  announcement  was  made,  even 
though  the  defendant  had  a  good  de- 
fense  and   appeared   in  court  to  ask 


For  other  instances  of  official  neglect, 
see  Sanders  v.  Hall,  37  Kan.  271; 
Browning  v.  Roane,  9  Ark.  354. 

Insufficient  A^^-^/tfc/.— The  failure  of 
the  clerk  to  inform  the  attorneys  for 
the  defendant  of  the  movements  in  the 


permission   to   defend  when  the  con-  cause  is  not  sufficient  excuse,  since  it 

tinuance  was  announced  by  the  judge,  is  the  duty  of  the  attorneys  to  be  there. 

National  Fertilizer  Co.  v.  Hinson,  103  Western   Union  Tel.  Co.  v.  Griffin,  i 

Ala.  532.  Ind.  App.  46. 
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the  default  should  be  opened  or  vacated  although  it  is  otherwise 
regular;*  as  where  the  judgment  by  default  is  obtained  by  mis- 
leading statements  of  the  plaintiff.* 

(lo)  Violation  of  Stipulation. — Where  a  judgment  by  default  is 
taken  in  violation  of  a  stipulation  entered  into  between  the 
plaintiff  and  defendant  or  their  authorized  attorneys,  the  proper 
relief  will  be  granted.* 

1.  Stewart  v.  Atkins,   3  Cow.  (N.  case  for  relief  was  shown.     Craig  t;. 

Y.)  67;  Watkins  v,  Stevens,  3  How.  San  Bernardino  Investment  Co.,  loi 

Pr.  (N.  Y.)  28,  where  the  failure  of  Cal.  122. 

the  defendant  to  serve  his  answer  in  Ab  to  Time  of  TXlal. — So  where  the 

time  was  due  to  the  negligence  of  the  defendant's  attorney  was  misled  by  a 

plaintiff's  attorney.     Olney  v.  Bacon,  statement  of  plaintiff  's  attorney  that 

3Cai.  (N.  Y.)  132,  where  the  defend-  the    cause    would    be    tried     several 

ant  acted  under  a  misapprehension  for  months  later  than  the  time  at  which 

which  the  plaintiff  taking  the  default  default  was  taken.     Bast  v,    Hysom, 

was  plainly  responsible.  6  Wash.  170. 

Defendant  HiBlnformod. — Gardinierf.  3.  Hoag'z/.  Old  People's  Mut.  Ben. 

Crocker,  Col.  &  C.  Cas.  (N.  Y.)  481,  Soc,    i    Ind.    App.  28;    Stafford    v. 

where  in  an  action  of  assault  and  bat-  McMillan,  25  Wis.  566. 

tery  the  affidavits  of  the  defendant  and  Stipulation  Not  to  Take  Up  Gase. — 

his  attorney  well  presented  that  they  Where   a    judgment    by   default  was 

wer^  both  misinformed  by  the  plain-  taken  in  violation  of  an  agreement  by 

tiff's  attorney  as  to  the  term  when  the  defendant's  attorney  with  the  adverse 

writ  was  returnable.     Watkins  v,  Stev-  counsel  that  in  his  absence,  required  by 

ens,   3  How.   Pr.  (N.    Y.)  28,   where  other  business,  none  of  his  cases  should 

plaintiff's  attorney  failed  to  indorse  be  taken  up,  it  was  held  to  be  a  case 

his  place  of  residence  on  his  pleadings,  for  relief.     McGaughey  v.  Woods,  92 

in  consequence  of  which  defendant's  Ind.  296. 

attorney  could  not,  with  due  diligence,  Agreement  to  DisnilBB. — A  judgment 

find   it  in  order  to  serve  his  answer  will  be  set  aside  where  it  was  taken 

before  the  time  had  expired.  after  a  settlement  between  the  parties 

FlalntifT  Disregarding  Defendant'!  Let-  and  contrary  to  plaintiff 's  promise  to 

ter. — Where  a  default  was  taken  by  dismiss  the  action,  the  defendant  hav- 

the  plaintiff,  although  he  disregarded  ing  relied  upon  the  promise   and  so 

the  defendant's  attorney's  letter  stating  suffered  default.     Cadwallader  t;.  Mc- 

that  he  was  unable  to  find  the  cause  Clay,  37  Neb.  359. 

upon  the  printed  calendar,  and  offering  So,  in  Indianay  where  the  applica- 

to  attend  and  try  the  cause  upon  a  day  tion  showed  that  the  plaintiff  was  mis- 

to  be  fixed,  it  was  held  that  the  default  led  as  to  the  character  of  the  action 

would  be  opened  upon  th,e  failure  of  by  the  manner  in  which  the  complaint 

the  plaintiff  to  explain  or  controvert  was  prepared,  and  by  the  representa- 

such  alleerations.    McCormick  v,  Sti-  tions  of  the  defendant's  counsel  as  to 

vers,  12  N.  Y.  St.  Rep.  874.  the  kind  of  relief  sought,  and  by  the 

S.  Johnson  v,  Sweeney,  95  Cal.  304;  violation  of  an  agreement  to  dismiss 

Bast  V.  Hysom,  6  Wash.  170;  Craig  v.  upon  compliance  with  a  certain  condi- 

San  Bernardino   Investment  Co.,  loi  tion.    Moon  v.  Jennings,  119  Ind.  130. 

Cal.  123.  Agreement  to  Continue  Oauee. — And 

Brroneone  Advice  of  Plaintiff,  a  Lawyer,  so  where  the  plaintiff  had  filed  a  bill  in 
— Where  it  appeared  that  the  summons  chancery  concerning  the  matter  in  liti- 
was  served  upon  the  secretary  of  a  gation  and  obtained  defendant's  con- 
corporation,  and  that  he  inquired  of  sent  for  the  cause  to  stand  continued 
the  plaintiff,  who  was  a  lawyer,  if  the  until  the  bill  was  heard,  and  afterwards 
fact  that  some  of  the  defendants  re-  took  judgment  by  default  while  the 
sided  in  another  county  would  give  all  bill  was  pending.  Browning  v.  Roane, 
defendants  thirty  days  within  which  to  9  Ark.  354. 

answer  and  was  informed  that  it  would.  Where  Inaofflcient  as  an  Ezeose. — But 

and  relyi(ig  thereon  delayed  consulting  an  allegation  that  the  defendant  sup- 

a  lawyer  until  it  was  too  late,  a  proper  posed  that  the  suit  was  commenced  by 
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A  Written  StipnUtion  should  be  offered  to  the  court  in  evl 
as  the  court  wiii  not  favor  a  mere  oral  agreement.* 

(i  i)  Sickness  of  Applicant  or  His  Attorney — Of  Appiiout- 
mere  sickness  of  the  defendant  will  not  excuse  his  default 
he  has  taken  no  steps  to  employ  an  attorney  to  defend  his 
otherwise  it  may  suffice,^ 

Of  AppUuut'i  AttonMT- — And  the  sickness  of  the  applicant's 

theplaintifTsson.against  whom  hehad  BnlBelaiit  Snrttoni. — So  whi 

H  set-off  to  the  amount  of  his  claim,  defendant  was  confined  lo  hU  r 

and  with  whom  he  had  an  ag;reement  sickncBG  Tor  five  weeks  immediat 

that  the  action  should  be  dismissed,  it  lowing  the  receipt  of  thesummt 

not  a  BuiBcient  eicuse.     Williams  v.  wrote  for  a  copj'  nt  once  but  i 

Grooms,  \i2  Ind.  391.  no  reply,  it  was  held   that  the 

1.  Diionf.  Brophey,  29  Iowa  460.  was   excused    and    would   he  ■ 

Beqnirad  byBnle  of  Oonrt.— A  judg-  Carev  r.  Browne,  67  Hun  (N.  ' 

ment  talccn  on  default  by  agreement,  Attomar  ZnK«Seil  In   Pnblle 

but   for   a   larger   sum   than  that  ex-  Where  the  affidavit  of  the  de 

pressed  therein,  will  not  be  set  aside  disclosed    (hnt    his   sickness  Vt 

wheretheagreement  waBoraland  made  from  court  attendance  on  the 

out  of  court,  under  a  rule  of  court  re-  default  was  entered,  and  that  hi 

([uirini;  stipulations  in  a  cause  to  be  in  ney,  who  was  provost  marshal, 

writing  or  made  of  record  or  in  pres-  engaged  in  rnlorcirg  the  war  dr 

ence.     Barnes  i'.  Smith,  34  Ind.  516.  he  could   nrt   aileod,   it   was 

TartDi  of  Oral  A^nament  Admlttsd. —  abuse  ol  dixieiion  to  reluse  Ih 

Where  the  defendant  has  relied  on  an  cation  where  diligence     was    i 

oralaKreement  of  the  plaintiff  to  entend  making  it.    Hill  j.  Crump,  24  1 

the  time  to  answer  or  demur,  vrhich  Slekneu    Frerentins    Prepara 

Is   admitted,  a  judgment    by    default  Amwar.— The  (act  that  ilie  cou 

taken  in  violation  of  its  terrns  will  be  the  defendant,  who  were  diligf: 

set  aside.      Johnson   v.   Sweeney,   95  gaged  in  preparing  the  answe 

Cal.  304.  not  complete  it  on  account  of 

3,  Shaffer   -0.   Sutton,   49    III.    506;  sence  of  the  defendant  throng 

Jonsson  r.  Lindstrom,  114  Ind.  152.  nesc.  is  a  good  excuse.  Pr.inz  v. 

Menially  Incapacitated.— Where  he  is  6  III.  App  81. 

so  sick  as  to  be  mentally  incapable  of  TooSlck  toOompreliendPaptn 

paying  attention  to  business  his  default  — In  an  action  to  foreclose  a  inu 

is  excusable.    Clandy  v.  Caldwell,  106  where  an  applicant  is  required 

Ind.  3j;7.  sutHctent  cause  for  granting  Ih 

Capable  of  Oommaiilcatliis  with  Attor-  cation,  if  it  appears  that  the  aj 

ney. — Mere  sickness,  where   it   is   not  was  sick  when  the  foreclosure 

shown  that  he  could  not  have  commu-  were  served  and  did  not  reaiif 

nlcated  with  his  attorney  and  prepared  they   were,    that   she    had  coi 

for   his   defense,    is   insufficient.     Ed-  claimed  that  she  had  never  e 

wards  v.  McKay,  73  111.  570.  the  mortgage,    and  in   iier    pi 

Slcknan   of  a  Oaxnlibee,  preventing  answer  the  applicant  puts  in  is 

hisappearance,  was  held  a  sufficient  ex-  allegation  of  the  complaint  ai 

cuse   in   Wcstphal   v.   Clark,  46  Iowa  execution   by   her    of    the    nn 

262.  which  was  foreclosed,  and  she 

UneM  of  Wife  of  Attorney. — Where  ported   by  affidavits   of  regult 

(he  plaintiff's  attorney  was  prevented  case  is  made  which  requires  thi 

bj  the  severe   illness  of  his  wife  from  ing    of    the    application.     Ma 

attending  the  term  of  court  at  which  Brandy,  56  Hun  (N.  Y.)  242. 

the  plaintiff's  meritorious  cause  of  ac-  Abaent  ajid  too  Sick  to  Return.-' 

Hon  was  dismissed  for  lack  of  prose-  the  party  had  no  actual  notice 

cution,  the  judtrment  of  dismissal  was  suit,  and  was  out  of  the  state  an 

set    aside.    Learning  v.  McMillan,  59  ically  unable  to  return  until  a 

Ark.  162.  expiration  of  the  judgment  by 

>.  Montgomery    County   v.   Amer-  he  was  held  properly  relieved 

lean  Emigrant  Co.,  47  Iowa  91.  v.  Matheny,  14  Ind.  369. 


Applittti«ii  tax  Bellflt                DEFA  UL  TS.  Obtain  Opening  or  Vftoation. 

ney,  by  which  he  was  precluded  from  defending,  will  excuse  the 
default.* 

(12)  Fraud — ^Diitinet  from  Statutory  Ground. — Fraud,  as  a  ground  for 
the  vacation  or  opening  of  a  default,  is  entirely  distinct  from  the 
statutory  grounds  of  "mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect/** 

LiiMre&t  Powor  of  Court. — The  trial  court  has  inherent  power  to 
grant  the  motion  for  that  cause.* 

WkanlTot  Snffident. — Fraud  alone  is  not  sufficient  where  the  judg- 
ment would  have  been  taken  although  the  fraud  had  not  been 
committed.* 

1.  Wilmarth  v,  Gatfield,  i  How.  Pr.  judgment  may  be  set  aside  after  the 
(N.Y.  Supreme  Ct.)  52;  Nye  V.  Swan,  expiration  of  the  term,  on  the  appli- 
42  Minn.  243;  Stout  v.  Lewis,  11  Mo.  cation  of  the  landlord,  although  he 
438.  was  not  a  party  to  the  original  suit,  and 

DeftBudant  and  Attorney  Sldk. —  So  he  may,  where  the  tenant  refuses  or 
where  both  defendant  and  his  attor-  neglects  to  defend,  be  made  a  defend- 
ney  were  prevented  by  illness  from  ant  after  judgment.  Conn  v.  White- 
attending  Uie  trial,  it  is  an  abuse  of  side,  6  Humph.  (Tenn.)  50. 
discretion  not  to  set  aside  the  judg-  4.  National  Fertilizer  Co.  z;.  Hinson, 
ment  by  default.  Johnston  v.  Prince-  103  Ala.  532,  where  the  court  said : 
ton  Bank  (W.Va.  1895),  ^3  S.  E.  Rep.  "Although  there  may  have  been  fraud 
517;  Harvey  v.  Wilson,  44  Ind.  231.  on  the  part  of  plaintiff,  if  their  neg- 

2.  Browning  v,  Roane,  9  Ark.  354;  ligence  concurred  with  the  fraud  in 
California  Beet  Sugar  Co.  v.  Porter,  producing  the  result  complained  of, 
65  Cal.  372;  Barrett  v.  Graham,  19  equity  will  not  grant  relief.  The  rules 
Cal.  632;  Carring^onv.  Holabird,  17  of  equity  upon  this  subject  are  strict. 
Conn.530;  Hartigan  v.Nagle,  II  Misc.  We  need  not  enlarge  upon  them. 
Rep.  (N.  Y.  City  Ct.)  449;  Delancey  They  may  be  gathered  from  the  fol- 
t'.  Brownell,  4  Johns.  (N.  Y.)  136.  lowing:  authorities  :    Hair  v,  Lowe,  19 

lorpclse.  —  Fraud  is  sufficient,  even  Ala.  22^;  Beadle  v.  Graham,  66  Ala. 

though  it  may  also  constitute  a  sur-  102 ;  Collier  v,  Falk,  66  Ala.  223 ;  Wal- 

prise.     Baker  v,  0*Riordan,  65  Cal.  drom  v.  Waldrom,  76  Ala.  285;  Roeb- 

368.  ling  Sons  Co.  v,  Stevens  Electric  Co., 

Jndgount   Voidable   Only. — A  judg-  93  Ala.  39.     The  principle  is  the  same 

ment  taken   by  default  is    not  void,  as  obtains  in  our  statutory  proceed- 

although  obtained  by  fraud.  Itisvoida-  ings   for  rehearing.     See  Waddill  v. 

able    merely    at    the  option   of    the  Weaver,  53  Ala.  58;  White  v.  Ryan, 

defrauded  party.     Smithson  v.  Smith-  31  Ala.  400;  Shields  v.  Burns,  31  Ala. 

son,  37  Neb.  535.  535 ;  Stewart  v.  Williams,  33  Ala.  492 ; 

8.  Harper  v.  Barnett  (Miss.   1895),  Ex  p.   North,   49    Ala.   385;    Ex  p, 

16 So.  Rep.  533.  Walker,  54  Ala.  577;  Ex  p.  Wallace. 

Spfflelancy  of  ATermmt. — Anapplica-  60  Ala.  267;  Brock  v.  South,  etc.,  R. 

tion  to  vacate  a  judgment  by  default  Co.,  65  Ala.  79;  Ex  f,  O'Neal,  72  Ala. 

which  avers  that  the  judgment    was  560.** 

procured  to  be  entered  on  default  of  False  ReproientatlQn  of  Consent. — Rep- 
answer,  without  evidence,  for  a  demand  resentations  made  to  the  court  by  coun- 
not  founded  on  contract,  express  or  sel  of  a  party  asking  the  entering  of  a 
implied,  where  the  averments  are  ad-  judgment  in  the  absence  of  counsel 
lilted  by  demurrer,  discloses  fraud  for  the  party  against  whom  judgment 
in  the  prevailing  party.  Pollock  v.  is  asked,  to  the  effect  that  such  coun- 
Pollock,  2  Ohio  Cir.  Ct.  Rep.  143.  sel  has  consented  to  the  entry  of  judg- 

AtKDoe   of  VoUce   in    ijectment. —  ment,  if  false,  do  not  constitute  a  mere 

Where  a  judgment  by  default,  in  an  irregularity,  but  a  fraud.     Ralston  v. 

action  on  ejectment,  has  been   taken  Wells,  49  Ohio  St.  298. 

against  a  landlord  by  the  fraud  of  the  In  Ohio,  where   a  judgment  by  de- 

tcnaat  in  possession,  or  by  his  neglect  fault  has  been  obtained  by  reason  of 

to  give  notice  to  the  landlord    the  false  representations,  the  proper  pro- 
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e.  Where  Judgment  Irregular  or  Void. — Amotion  to 
vacate  or  open  a  default  or  judgment  thereon  because  irregular* 
or  void  stands  on  a  different  footing  from  a  proceeding  for  relief 
because  of  mistake,  etc.,  in  the  defaulting  party,'  and  a  case  of 
excusable  neglect  need  not  be  shown  to  authorize  the  court  to 

ceeding  to  procure  a  vacation  of  it  is  not  guilty  of  any  default.  Oliver  r. 
by  petition,  under  section  5358,  Ohio  Pittsburgh  Metropolitan  Nat.  Bank, 
Rev.  Stat.,  and  not  by  motion,  under    3  Penny.  (Pa.)  76. 


section   5357.     Ralston    v.    Wells,    49 
Ohio  St.  298. 

In  CrUnlnal  Proce^dlnr,  where  an  in- 
dicted prisoner  had  appeared  accord- 
ing to  the  terms  of  a  recognizance,  and 


.Imcmlar  Bummons. — Where  the  sum- 
mons served  is  irregular  the  judgment 
is  irregular.  Brown  v,  Gaston,  etc., 
Gold,  etc.,  Min.  Co.,  i  Mont.  57. 

Utaauthorlsed  Appearance. — Where  the 


was  discharged,  subsequently  indicted  judgment  is  taken  on  an  unauthorized 
at  the  same  term  of  court,  and  de-  appearance  of  attorney  it  is  irregular, 
faulted,  a  judgment  by  default  on  the  Bradley  v,  Welch,  100  Mo.  258;  Bryn 
recognizance  given  to  secure  the  first  Mawr  Nat.  Bank  v,  James,  31 W.  N.  C. 
appearance  was  set  aside  as  fraudu-  (Pa.)  386,  where  the  judgment  was  en- 
lent.     People  V,  Lafarge,  3  Cal.  130.  tered  for  want  of  an  affidavit  of  defense 

Violation  of  Stipulation.  —  Where  a  upon   the  unauthorized  appearance  of 

judgment  by  default  was  taken  against  defendant's  attorney, 

the  plaintiff  without  notice,  and  in  vio-  Prematnre  Entry. — Where  the  judg- 

lation  of  an  express  stipulation  entered  ment  by  default  is  prematurely  entered 

into  by  the  defendant,  it  was  held  to  it  is  irregular.     Haven  v,  Campbell,  4 

constitute  a  fraud.     California   Beet  W.  N.  C.  (Pa.)  316. 

Sugar  Co.  v.  Porter,  68  Cal.  373.  Ho  Gaose  of  Action. — Where  the  peli- 

1.  Wliat  Conatitatea  Irregularity. — A  tion  does  not  state  a  cause  of  action, or 

judgment  by  default  is  irregular  wl^ere  states  it  with  insufficient  certaintj'  and 

taken  contrary  to  the  established  prac-  clearness,   the    judgment  is  irregular, 

tice  of  the  court.    White  v.  Snow,  71  Johnson  v,  Dowling,  i  Tex.  App.  Civ. 

N.  Car.  234.  Cas.,  6  1091. 

Should  Appear  on  the  Record. — The  3.  Norton  v,  Atchison,  etc.,  R.  Co., 

irregularity  should   appear  upon  the  97  Cal.  ^90 ;  People  v.  Greene,  74  Cal. 

face  of  the  record.     France  v.  Ruddi-  400;  Wharton  v,  Harlan,  68  Cal.  422; 

man,  126  Pa.  St.  257 ;  Philadelphia  v.  Savings,  etc.,  Soc.  v,  Thome,  67  Cal.  53; 

Jenkins,35  W.N.  C.  (Pa.)  276;  German-  Brickley   v.   Heilbruner,   7   Ind.  48S; 

town  Brewing'Co.  v.. Booth,  34  W.  N.  Pattison  v.  Hughes,  80  Md.  559. 

C.  (Pa.)  440;   Adams  r.  Grey,  32  W.  PapereVoid. — Where  the  papers  upon 

N.  C.  (Pa.)  192.    But  see  infra,  XVIII.  which  a  judgment  by  default  is  predi- 

II.  f.  (2)  Record  Not  Conclusive.  cated  are  void,  the  judgment  falls  with 

Depositions. — Depositions   taken  in  them.    Flash    v.  Paul,  29   Ala.  141,  a 

the  court  below,  upon  a  rule  to  open  case  where  an  original  attachment  was 

judgment,  do  not  form  a  part  of  the  void.   See  also  Keating  v,  Hayes,  78 

record,  and  cannot  be  considered  in  Hun  (N.  Y.)  599. 

the  Supreme  Court.     France  v,  Rud-  niegality    of   Gonaideration. — Where 

diman,  126  Pa.  St.  257.  the  ground  for  the  application  is  that 

Irregularity  of  PlalntUT. — Where  any  the  consideration  upon  which  the  con- 

of  the  proceedings  on  the  part  of  the  tract  in  suit  rested  was  illeg:al.  the  ille- 

plaintiff  are  irregular,  and  the  irreg-  gality  must  be  clearly  shown  or  the 

ularity  is  not  waived  by  any  act  of  the  application  will  be  denied.    Woelfel :'. 

defendant,  the  judgment  by  default  is  Hammer,  159  Pa.  St.  446,  holding  that 

irregular.     2  Arch.  Proc.  11.  the  allegation  that  a  bond  upon  which 

Not  Cured  by  Judge's  Signature. — A  a  judgment  by  default  was  rendered 

judgment    is  not  regular  merely  be-  was  given  to  suppress  a  criminal  pros 


cause  signed  by  the  judge.  A  judge 
may  mistake  or  inadvertently  disre- 
gard the  practice  of  his  own  court. 
White  V,  Snow,  71  N.  Car.  234. 


ecution  will  not  authorize  an  order 
opening  the  judgment,  unless  it  is 
shown  that  a  crime  was  committed  by 
the  defendant  and  that  the  considera- 


As,  for  instance,  where  the  judgment    tion  of  the  bond  was  an  agreement  not 
is  signed  when  in  fact  the  defendant  is    to  prosecute. 
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grant  the  order,i  nor  is  an  affidavit  of  merits  or  a  good  defense 
required.* 

The  applicant  need  only  show  clearly  the  existence  of  the 
irregularity  to  authorize  the  action  of  the  court,*  and  where  the 
irregularity  is  prejudicial  it  should  be  set  aside  as  of  course.* 

/.  Questions  of  Service— (i)  In  General— HfOLeg^on  of  Fwt.— 

The  question  as  to  whether  service  has  been  made  or  not,  arising 
on  a  motion  to  set  aside  a  judgment  by  default,  is  one  of  fact.*» 

Beferenoe  to  Aioertoin Fact. — Under  code  procedure,  where  the  affi- 
davits used  on  such  a  motion  are  conflicting,  the  court  may  order 
a  reference  to  determine  the  fact.® 

Opening  Jndgment. — Or  it  may  open  the  judgment  by  default  to 
enable  the  defendant  to  appear  and  defend,  retaining  it,  however, 
as  security.'' 

Where  Senrioe  Irregnlar. — Where  service  is  shown  to  be  irregular  on 
the  face  of  the  record,  the  judgment  will,  as  of  course,  be  set  aside 

1.  California, — Norton  v.  Atchison,  aside.     People  v.  New  York,  ii  Abb. 

etc.,   R.   Co.,  97   Cal.   390;    BeU    v.  Pr.  (N.  Y.  Supreme  Ct.)  66. 

Thompson,   19  Cal.   707;    People    v.  6.  Hunter  v.  Bryant,  98  Cal.  247, 

Greene,  74  Cal.   400;    ^vings,   etc.,  holding  that  the  decision  of  the  court 

See.  r.  Thome,  67  Cal.  53 ;  Reinhart  below  thereon  is,  therefore,  not   the 

V.  Lugo,  86  Cal.  396.  subject    of    review   in  the   appellate 

Indiana. — Dobbins  v.   McNamara,  court. 

113  Ind.  54.  6,  Kinney  f.  Meyer   (Supreme  Ct.), 

Montana, — Brown  v,  Gaston,  etc.,  32    N.    Y.    St.     Rep.  545;   Meyer  r. 

Gold,  etc.,  Min.  Co.,  i  Mont.  57.  Whitehead,  62  Miss.  387. 

New    York, — Ladd    v,    Stevenson,  7.  Kinney  v.  Meyer  (Supreme  Ct.), 

112  N.  Y.  332;  Hatch  v.  Central  Nat.  32  N.  Y.  St.  Rep.  545. 

Bank,  78  N.  Y.  487;    Vanderbilt  v.  Fart  Payment.— A  default  will  not  he 

Schreyer,  81  N.  Y.  646.  opened   on    conflicting   affidavits  con- 

North  Carolina, — Cowles  v,  Hayes,  troverting  the  fact  as  to  whether  a  note 

69  N.  Car.  410;  Keaton  v.  Banks,   10  for  one-half  the  amount  in  suit  had 

Ired.  (N.  Car.)  381;  Pearson  V.  Nesbit,  been    given,  as    claimed    by    defend- 

I  Dev.   (N.  Car.)   315;   Crumpler  v.  ant  suffering  the   default,  for    even   if 

Governor,  i  Dev.  (N.  Car.)  52.  S!^^*^  ^^  would  not  have  been  payment. 

Applleatiaii  after  Term. — According-  Tallman    v,  Sprngue   (Supreme   Ct.), 

ly,  the  motion  based  on  such  grounds  44  N.  Y.  St.  Rep.  833. 

may  be  made  after  the  expiration  of  In  Pennsylranla,  where  the  allega- 

the  term  at  which  the  judgment  by  de-  tion  that  the  defendant's  appearance 

fault  alleged  to  be  void  was  rendered,  was  unauthorized  is  contested  by  the 

Norton  v.  Atchison,  etc.,  R.  Co.,  97  plaintiff,  the  court  cannot  strike  on  the 

Cal.  390;    Keaton  v.  Banks,  10   Ired.  judgment  by  default.    Swartz  f.  Mor- 

(N.  Car.)  381.  gan,  163  Pa.  St.  195,  holding  that  the 

8.  Norton  v.  Atchison,  etc.,  R.  Co.,  judgment  can  only  be  opened  and  the 

97  Cal.  390.  disputed  fact  sent  to  a  jury. 

S.  Howell  X'.  Denniston,  3  Cai.  (N.  Burden  of  Proof . — Where,  in  an  action 

Y.)  96;  Thomas  v.  Douglass,  2  Johns,  upon  a  judgment  by  default,  defend- 

Cas.  (N.  Y.)226;  Depeysterv.  Warne,  ant's  answer  admits  the  record  upon 

Col.  &  C.  Cas.  (N.  Y.)  342.  which  the  action  is  brought,  but  allepres 

4.  Janes  v,  Langham,  33  Tex.  604.  that  the  trial  court  had  no  jurisdiction 

Whexe  Former  Judgment  Set  Aside. —  because  no  process  was  served  upon 

Where  a  judgment  is  founded  upon  him,  and  no  appearance  for  him  was 

the  fact  that  a  former   judgment  is  authorized,  the  burden  of  proof  rests 

conclusive    between    the    parties,    it  upon  the  defendant,  as  the  affirmative 

should  be  set  aside,  on  motion,  when  of  the  issue  is  upon  him.'    Lowe  v, 

the    former  judgment    has    been  set  Lowe,  40  Iowa  220. 
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on  due  application,^   unless  the  defect   is  shown  to  be  waiv 

Wlurs  tliB  Jndgnnit  U  Xtgnlw  the  applicant  may  nevertheless  1 

it  set   aside   or   opened  on   showing   that   he  was   misled  v 

out  negligence  on  his  part,'  or  upon   producing  satisfactory 


1.  Com.  V.  Savery,  i  Chest.  Co. 
Rep.  (Pa.)  179;  Pico  II.  Carillo,  rCal. 
30;  Carroll  v.  GoElin,  3  E.  D.  Smith 
{N.  Y.)  376;  Lilcens  v.  McCormicli,  39 
""  .  314;   Sayles   v.   Davis,  lo  Wis. 


30a. 


rvice 


by  default,  especially  where  the  detend- 
— misled  to  hia  injury,    ' 


visions  of  Code  Pro.,  f  1393  et  sr.c. 
not  by  those  of  section  33i.     Wh 
V.  Moore,  10  Wash.  309. 
DafMUra  Affldkvlt  ot  Serrlo*.- 

where  the  record  shows  beyond  d 
that  the  summon?  and  complaint 
ill  not  be    Bciually  served  upon  the  defends 
judgment    defect   in   the   affidavit   of   e 


it  is  cured  by  the  statute  of  jeofails, 
National  Condensed  Milk  Co.  v.  Bran- 
denburph,  40  N.  j.  L.  ill. 

Fallnre  to  Barre  FiUiclpal.— A  judp;- 
menl  by  default  will  not  be  vacated  a; 
against  a  surety  because  his  principal     Whi 
— a  codefendant — was  not  served  with 
process.     Mason  v.  Miles,  63  N.  Car. 


plaint  is  not  gr 

for  aeltinp  aside  the  judgment  b; 

fault  rendered  against  him.     Ro 

son  I..  Roberuon.  9  Daly  (N.Y.) 

3.  Grantier  v.  Roiecranze,  17 


564. 

Vuluuie.— Where  there  was  a  vari- 
ance, in  the  names  by  which  the  de- 
fendant was  designated,  between  the 
writand  (he  count,  the  judgment  may 
t>e  opened.  Henderson  -v.  Ballantine, 
4  Cow.  (N.  Y.)  549. 

In  ruiAia,  the  entry  o(  a  judgment 
against  a  party  who  had  appeared  with- 
"ving  the  eight  days' 


quired    by  paragraph   3  of  s 

of  the  code,  and  without  proof  that  no    of  the 

answer  had  been  received,  is  irreguli 

md  will  justih' an  order  opening  Ihi 


Employlnx  Ittomay  to  Anaw 
ver,  although  the  1 
personally  served,  j 
appeared  that  the  defendant  had  . 
ally  received  it  and  retained  an  a 
ney  to  answer  for  liim  at  least  < 
days  before  the  expiration  of  the 

shown,  the  order  rcfusln^f  an  app 
tion  to  set  aside  and  vacate  a  j 
ment  by  default  was  affirmed.  I 
V.  Heichert,  34  Minn.  96. 

I.  KUlokdlns  Kewapkpw.— Whe 

appeared  Ibat  the  defendant  wasm 

1  194    by  an  incorrect  publication  of  the 


judgment. 
Fla.  i.\. 

Kentnekr.— In  Carr  r^.  Carr,  92  Ky. 
5SJ.  it  was  said  that  even  if  a  judgment 
of  divorce  against  the  wife  upon  con- 
structive service  of  process  can  be  re- 
opened and  vacated  as  erroneous  in 
an  action  by  her,  after  the  husband's 
death,  to  recover  dower,  the  case  in 
hand  should  have  been  dismissed,  al- 
though a  defect  in  the  affidavit  for  a 
warning  order  rendered  the  judgment  Chariot 
ot  divorce  erroneous,  as  the  evidence  ■  ' 
showed  that  if  the  wife  had  appeared 
and  made  defense  to  the  divorce  puit 
the  husband  would  have  been  entitled 
to  the  decree. 

In  WaaUncton,  where  it  is  sought  to 
procure  the  vacation  of  a  judgment  on 
Che  ground  that  il  was  rendered  with- 
out proper  service  upon  the  defendant     that   he   himself  had   nev 
and  was  based  upon  a  promissory  note     the   declaration,   where   I- 
which  defendant  had  never  executed,     show  that  his  agent  had  i.  _ . 
the  proceeding  is  governed  by  the  pro-    the  papers  transmitted,  is  insuffici 
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of  the  luil 
pearing  in  a  printed  .sheet  regu 
issued  and  containing  informatio 
court  proceedings  relied  upon  by 
business  cominunily  in  the  city  of 
Francisco,  prevlouBly  Tound  to  be  ' 
variably  accurate."  i't  was  held  tha 
default  was  rightly  opened.  Wats( 
San  Francisco,  etc.,  R.  Co  ,  4!  Ca 

Ulmomsr  lA  ITotioe  ot  Satalni 
Where  a  regular  notice  of  retainer 
served  upon  the  plaintiff's  allor 
but  the  plaintifT's  name  was  wro 
stated  as  Charles  Adams  insteai 
^harlora  Adams,  it  was  held  an  ei 
ible  mistalie  and  that  the  app 
tion  would  be  granted.  Thompso 
Payne,  Col.  &C.  Cas.  {N.  Y.)  441. 

FkUtm  to  BaealTO  Papsn. — Bi 
affidavit  of  a  det 
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dence  that  he  made  an  excusable  mistake.^ 

(2)  Record  Not  Conclusive — In  General. — On  a  direct  proceeding 
to  set  aside  or  vacate  defaults  the  recitals  of  the  judgment  that 
proper  service  was  had  are  not  conclusive.* 

Kay  be  Oontradieted. — The  applicant  may  contradict  the  recitals 
and  show  that  the  court  had  no  jurisdiction  of  the  defendant.' 

Lansing  v.  Horner,  Col.  &  C.  Cas.  (N.  attorneys  that  he  need  not  appear,  does 

Y.)  445.  not  maike  a  case  of  excusable  neglect. 

1.  No  Actual  Notioe. — Upon  a  motion  Lowe  v.  Hamilton,  132  Ind.  406. 

to  vacate  a  judgment  by  default,  the  2.  Jamison  v.  Weaver,  84  Iowa  611 ; 

defendant  may  show  that  he  had  no  Newcomb   v,   Dewey,   37    Iowa  381 ; 

actual  notice  or  knowledge  of  the  suit,  Stone  v.  Skerry,  31  Iowa  582. 

although  a  summons  was  left  at  his  Bitreme  Diatanoe. — In  an  action    to 

usual  place  of  abode  by  the  officer  and  cancel  a  judgment  by  default  for  want 

that  fact  was  stated  in  the  officer's  re-  of    service    of    original    notice    the 

turn  upon  the  writ.    C lough  v.  Moore,  judgment  defendant  testified  that  no 

63  N.  H.  III.  notice  of  the  action  was  served  upon 

ExovaaUle  Failure  to  Berre  Answer. —  him,  and  that  he  had  no  notice  of 

Where  the  defendant  endeavored   to  such  a  case,   or  of  judgment    being 

serve  an   answer    personally  on   the  rendered    against   him,   until  execu- 

plaintiflTs  attorney  and  was  prevented  tion  was    issued    therein    more  than 

by  his  absence,  as  where,  on  the  last  sixteen    years    after    the    judgment, 

day  to  answer,  he  went  to  the  office  of  There  was  no  evidence  of  the  service 

the  plaintiff's  attorney,  and  finding  it  of  any  notice  either  in  the  files  or  in 

closed  went  to  his  boarding  place,  and  the  appearance  docket,  save  upon  an- 

upon  inquiry  there  being  unable  to  other  defendant,    and   this    accorded 

find  him,  went  to   his  office   several  with  the   entries  in  the  sheriff's  day 

times  between  a  and  7  o'clock  P.  M.*,  book,  in  which  he  entered  all  processes 

and  finding  it  closed  finally  deposited  received  for  service,  and  his    action 

his  answer  in  the  mail  slot  in  the  door,  thereon.     It  was  held   that  this  evi- 

where  it  was  found  next  morning,  it  dence  was  sufficient  to  overcome  the 

was  held  that  the  application  should  recital  of  due  and   legal    service    of 

be  granted.    Fitzpatrick  v,  Campbell,  notice  in  the  judgment  entry  and  the 

58  Minn.  2a  positive  testimony  of    the  plaintiff's 

AtUnrneTi  Buppoeeil  to  Btpreeent  AU  attorney  in  the  cause  that  at  the  date 
Deftatfante. — ^The  failure  of  a  portion  of  the  judgment  there  was  an  original 
of  defendants  to  file  their  pleas  in  time  notice  in  &e  case  with  the  files,  snow- 
will  be  excused,  where  they  swear  that  ing  a  return  of  service  upon  the  de- 
they  believed  the  attorneys  in  the  cause  fendant  by  the  then  sheriff  of  the 
represented  the  defendants  generally,  county.  Jamison  v.  Weaver,  84  Iowa 
including  themselves,  and  the  record  611. 

entries  snow  an  actual  entry  generally  PresnmptlTeiy  Correct.  —  But    on    a 

for  all  the  defendants,  and  it  turned  direct   proceeding    such    recitals  are 

out  afterwards  that  the  attorneys  only  presumed,  in  the  absence  of  contradic- 

acted  for  a  portion  of  the  defendants  tory  evidence,  to  be  correct.    Jamison 

and  did  not  appear  for  the  defaulters,  v.  Weaver,   84  Iowa  611;   Bradley  v. 

Kupferle  v.  Merchants  Nat.  Bank,  32  Jamison,  46  Iowa  68 ;  Toliver  v,  Mor- 

Ark.  717.  gan,  75  Iowa  619. 

laexevaable  Mistake. — But  the  mere  S.  Duncan  v.  Gerdine.  59  Miss.  550, 
fact  that  the  defendant,  who  was  prop-  where  the  court  said :  '* First,  is  it  per- 
erly  served  with  a  writ  of  summons,  missible  for  Mrs.  Duncan,  in  this  pro- 
believed  it  to  be  a  subpoena  will  not  ceeding,  to  attack  the  validity  of  the 
authorize  it  to  be  set  aside.  State  v,  judgment  against  her,  by  showing 
O'Neill,  4  Mo.  App.  221.  that  the  return  of  the  officer  on  the 

Failnre  to   Read   Simmioiui. — So  the  writ    was    false,    and    that    in    fact 

ftict  that  the  process  was  not  read  to  she  never  had  been  notified  in  any 

the  defendant  by  the  sheriff,  and  that  manner  of  the  pendency  of  the  suit  ? 

he  himself  omitted  to  read  it,  and  that  And  if  this  question  be  determined  in 

he  was  told  by  the  sheriff  and  by  his  her  favor,  second,  has  she  introduced 
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EvidtncM  iMwn  Om  Baeord. — And  he  may  be  allowed  to  introd 
evidence  outside  the  record  to  show  that  the  statutory  requis 
of  due-service  were  not  in  fact  complied  with  although  the  red 
of  the  record  show  an  apparent  compliance  therewith,* 

Tlut  ETtdoM  B*qBlnd. — The  evidence  introduced  to  impead 
must  be  clear  and  satisfactory,  or  the  judgment  will  be  sustain< 

In  Astlon  to  BstItb  Jnd^cnt  bj  Dtfndt. — The  rule  that  the  offi( 
return  of  service  may  be  impeached  obtains  in  an  action  to  rc' 
a  judgment  by  default.* 

Md.S59.  In  thatc&K,  uponi  moHi 
strike  out  •  final  judgment  bj  def 
the  evidence  showed  that  the  del 
ant,  although  returned  aummc 
had  not  in  fact  been  summoned; 
he  had  some  Indefinite  knowledge 
be  had  been  sued,  and  attempti 
good  faith  to  find  out  who  had 
him  and  for  what  cause,  but  wa 
formed  bj  tbe  plaintlS's  attome)' 
"It  was  all  over."  It  was  held 
the  Judgment  bj  default  shouli 
struck  out. 

Amandmant  of  Batara. — The  offic< 
such  a  motion  mar  In  a  proper  ca: 
allowed  to  amend  his  return.  W 
V.  Sweet,  34  Mich.  355,  whe 
motion  was  made  to  open  a  final  j 
ment  obtained  b}*  default,  and  it 
held  that  the  Circuit  Court  had  p 
to  allow  a  sheriff  to  amend  his  n 
of  service  of  a  declaration  bj  sho 
that  a  copy  of  a  note  appended  t' 
declaration  was  also  appended  t( 
copy  which  he  served. 

In  Virginia,  where,  under  1 
1873,  c.  171,  I,  5,  defendant  move 
judge  in  vacation  to  rcverseajudg 
by  default  upon  a  defective  retu 
substituted  service  of  the  summon 
to  remand  the  case  for  trial,  the  1 
may  allow  the  sheriff  to  amend  h 
turn  so  as  to  show  a  proper  se 
and  dismiss  the  defendant's  mc 
Stoti  V.  Collins,  83  Va.  413. 

Amsndmait  of  Snmiiioiis  by  Cl« 
But  the  clerk  should  not  be  perm 
to  correct  the  summons  itself,  th 
he  has  made  a  mistake  by  inadver 
in  issuing  It.  Laidlejr  v.  Brigh 
W.  Va.  779. 

1.  Blodgelt  V.  Utley,  4  Neb 
Haynes  i'.  Aultman,  36  Neb.  257 
latter  case  holding  that  where  tl 
turn  of  an  officer  shows  servic 
leaving  the  summons  at  the  resit 
of  the  debtor,  the  debtor  may  she 
impeachment  of  the  judginent, 
the  place  of  service  was  not  hia 
of  residence. 
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sufficient  evidence  to  overturn  the  pre- 
sumption which  eiisis  in  favor  of  the 
truth  of  the  return  as  made  by  the 
officer?  We  consider  the  first  of  these 
questions  as  already  settled  in  this  state 
by  the  former  decisions  in  the  cases 
of  Crawford  v.  Redus,  54  Miss.  700, 
and  Sivley  i>.  Summers,  57  Miss.  71a; 
but  if  it  be  not.  we  have  no  hesitation  or 
doubt  in  deciding  it  in  the  affirmative. 
The  rule  that  a  record  is  conclusive 
evidence  of  its  own  verity  is  not  ap- 
plicable in  a  direct  proceeding  insti- 
tuted for  the  purpose  of  showinj;  Its 
falsity  as  to  a  matter  which,  If  false, 
shows  that  the  court  pronouncing  it  as 
a  judgment  had  no  jurisdiction  of  the 
person  of  the  defendant,  and,  conse- 
quently, that  what  purports  to  be  a 
record  is  in  fact  no  record  at  all." 

Prana.— So  itmavbe  made  loappear 
to  the  court  that  the  record  or  process 
has  been  used  for  a  fraudulent  or  unlaw- 
ful purpose.  Germantown  Brewing 
Co.  V.  Booth,  14  Pa.  Co.  Ct.  Rep.  1S9; 
Ilunlap  «.  Cody,  31  Iowa  160. 

1.  Howard  v.  McChesney,  103  Cal. 
536- 

Batnni  ot  Sarrla*  Hot  OosolulTa. — So 
the  proof  of  service,  although  it  con- 
sists of  the  return  of  an  officer,  is  not 
conclusive  on  such  a  proceeding,  Al- 
len V.  Mclntyre,  56  Minn.  351 ;  Cros- 
by V.  Farmer,  39  Minn.  30s ;  Scrafleld 
V.  Sheeler,  18  III.  App.  507  ;  Bond  v. 
Wilson,  8  Kan.  131 ;  Carr  v.  Commer- 
cial Bank.  t6  Wis.  50. 

The  truth  of  the  return  may  be  at- 
tacked and  its  falsity  shown.  Nietert 
V.  Trentman,  104  Ind.  390;  Hile  *. 
Fisher,  76  Ind.  333 ;  Carr  r.  Commer- 
cial Bank,  16  Wis.  50. 

a.  Allen  f.  Mclntyre,  56  Minn.  351; 
Jensen  v.  Crevier,  33  Minn,  373; 
Quarles  v.  Hiern,  70  Miss.  891. 

KnowlMga  InraOctait. — But  It  is  not 
sufficient,  in  opposition  to  (he  motion, 
to  show  that  the  defendant  had  some 
knowledge  of  tbe  suit  otherwise  than 
by  legal  aervlce.  Pattiioiiv.  Hugbes,6o 
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(3)  Effect  of  Finding  on  the  Motion, — Where  the  court  makes  a 
finding  of  proper  service  on  a  motion  to  vacate,  such  finding  con- 
stitutes a  question  of  fact  which  will  rarely  be  disturbed  on 
appeal.* 

g.  Meritorious  Defense.  (See  also  article  Affidavits  of 
Merits  or  Defense,  vol.  i,  p.  352.)— (i)  The  General  Rule— 

Application  by  Defondant. — In  order  to  open  or  vacate  a  default  at 
the  instance  of  the  defendant  it  is  not  sufficient  for  an  application 
to  show  excusable  neglect*  or  technical  irregularity  in  the  default 
or  judgment  taken.  He  must  also  show  to  the  court  where  the 
motion  is  made  a  good  defense  to  the  action  in  which  the  judg- 
ment is  rendered.' 


1.  Bradford  v,  McAvoj,  99  Cal.  324;  Logan  t>.  Hillegass,  i6Cal.  200;  Wood- 
Wells  V.  Bradley,  3  Ind.  App.  278;  ward  z;.  Backus,  20  Cal.  137;  Reese  v. 
Schofield  V.  Stames,  5  Ind.  App.  457;  Mahonej,  21  Cal.  305;  Bailey  t;.Taa£Fe, 
Hoagr.  Old  People's  Mut.  Ben.  Soc.,  29  Cal.  422;  Francis  v.  Cox,  33  Cal. 
I  Ind.  App.  28.  323;  Douglass  v.  Todd,  96  Cal.  655; 

Error  of   Law. — On  the  other  hand,  Nevada  Bank  v,  Dresbach,  63  Cal.  324; 

when  such    a  finding    is  based  on  a  Parrott  v.  Den,  34  Cal.  79;  Fulweiler 

totally  insufficient  proof  of  service,  it  v,  Ifog^s  Back  Consol.  Min.  Co.,  83 

may  be  reversed  on  appeal  as  an  error  Cal.  iX;  Cottrell  v,  Cottrell,  83  Cal. 

of  law.   Meridian  v,  Trussell,  52  Miss.  457. 

711.  In  that  case,  on  a  motion  promptly  Illinois. — Waugh    v,   Suter,   3    111. 

made  to  set  aside  a  judgment  by  de-  App.  274;  Springfield,  etc.,  R.  Co.  v, 

faalt  against  a  city,  the  affidavit  of  £  Ross,  88  111.  179;  Kalkaska  Mfg.  Co. 

vas  filed,  stating  that  the  summons  was  v.  Thomas,  17  111.  App.  235;  Slack  v. 

never  served   on  him   while  mayor;  Casey,  22  III.  App.  412. 

also  the  affidavit  of  S,  then  mayor,  Indiana. — Kreite  v.  Kreite,  93  Ind. 

that  he  had  never  heard  of  the  case  583;  Bristor  v.  Galvin,  62  Ind.   352; 

until    it     waa     called,    when    judg-  Rupert  v.  Martz,  116  Ind.  72;  Yancy 

ment  by  default  was  taken,  and  that  v.  Teter,  39  Ind.  305;  Lee  xk  Basey,  85 

the  city  had  a  good  and  substantial  Ind.  543;  Wills  f.  Browning,  96  Ind. 

defense  to  the  action.    The  affidavit  149;  Woods  v.  Brown,  93   Ind.   164; 

of  the  sheriff  in  support  of  his  return  Heaton  v.  Peterson,  6  Ind.  App.  2 ; 

was  also  filed.    The  motion  was  de-  Becker  v,  Huthsteiner  (Ind.  1895),  41 

Died,  and  it  waa  held  that  under  the  N.  £.  Rep.  323;  Dallin  v.  Mclvor,  12 

circumstances,   as    disclosed    by    the  Ind.  App.  150;  Blake  v.  Stewart,  29 

record,   this    refusal    to  set  aside  the  Ind.  318;  Nutting  t^.  Losance,  27  Ind. 

judgment  and  allow  the  city  to  plead  37;  Stevens  t».  Helm,  15  Ind.  183;  Lake 

was  wanton,  arbitrary,  and  erroneous,  v.  Jones,  49  Ind.  297;    Newcome    v, 

1  So  it  is  not  enough  for  him  to  Wiggins,  78  Ind.  307 ;  Durre  v.  Brown, 

show  that  he  was  prevented  by  an '*un-  7  Ind.  App.  127;   Nord  v.  Marty,  56 

avoidable  casualty  "  from  making  any  Ind.  531 ;  Buck  v.  Havens,  40  Ind.  221 ; 

defense.    He  must  show  that  he  had  a  Taylor T;.  Watkins,  62  Ind.  511. 

defense  which  he  waa  prevented  from  Iowa. — State  v.  Elgin,  n  Iowa  216; 

making.     Howard  v.  Abbey,  i  W.  L.  McGrew  v.    Downs,    67    Iowa    687; 

M.  fOhio)  278.  Thompson  v.  Savage,  43  Iowa  398 ;  Ly- 

Jndgment  of  Foredosnre. — A   judg-  man  v.  Bechtel,  55  Iowa  437 ;  McDon- 

ment  bj  default,  in  an  action  in  equity  aid  v.  Donaghue,  30  Iowa  569. 

to  foreclose  a  mortgage,  will  not  be  set  Kansas, -^CoHerj  v.  Carter,  47  Kan. 

a^de  simply  upon  affidavits  excusing  22. 

the  default.     There  must  also  be  an  Louisiana. — Raoul    v.   Danbois,    2 

affidavit  of  merits.   Powers  v.  Trenor,  Martin  (La.)  151. 

3  Hun  (N.  Y.)  3.  Minnesota. — People's    Ice    Co.    v, 

y  California. — People  v.  Rains,  23  Schlenker,  50  Minn.  i. 

Ctl.  x*7;  Gregory  v.  Ford,  14  Cal.  Missouri. — Barry  v.  Johnson,  3  Mo. 

141;  Gibbons  v.  Scott,  15  Cal.  284;  372;    Green  v,   Goodloe,  7  Mo.   25; 
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ApplioaUmi  by  PUlntUT. — Where  the  applicant  was  the  pla 
the  original  action  he  must  show  a  good  cause  of  action.' 

I^mb  V.  Nelson,  34  Mo.  501 ;  Florez  v.  In  lovft  section  3871  of  the 

Uhrig,  35  Mo.  517 ;  Palmer  v.  RuBsell,  vtdes  as  follow* :  "Default  n 

a  Mo.  476;  Campbell  v.  Garton,  39  aside  on  such  terms  as  the  t 

□.  343.  deem  just,  among  which  mu 

Montana. — Donnelly    *.    Clark,    6  of  pleading   issuabl^   and    i 

Monc.  13;.  but  not  unless  an  affidavit  of 

Nebraska. — OEborn v.Gehr.sgNeb.  filed,  and  a  reasonable  eicv 

661;  Janes  v.   Howell,   37   Neb.  310;  for  having  made  such  defaul 

Bond  V.  Wjcoff,  43  Neb.  317.  less  application   therefor  be 

Nevada. — Ewing    v.    Jennings,    15  the  term  in  which  default  ws 

Nev,  379.  or  if  entered  in  vacation,  th 

Nttv  yeriBv. — Den  v.  Evaul,  I   N.  first   day  of    the    succeedin 

T.  L.»33;  Miller  II.  Alexander,  I  N.  ].  Worth     v.    Wetmore,    87 

L.  459.  Thatcher  «,  Kaun,  11  Iowa  3 

Ne-w  J'or*.— Allen  v.  Thompson,   l  son  v.  Nichols,  73  Iowa  763. 

Hall  (N.Y.)  54;  Albert!  T>.  Peck,  I  How.  In  PnmiylTUla  an   affida' 

Pr..(N.  V.  Supreme  Ct.)  330;  Powers  fense  is  required  to  authorizi 

V.  Trenor,  3  Hun  (N.  Y.)  3;  Mix  v.  open  a    judgment  for  wani 

White,   I   E.  D.   Smith  (N.  Y.)  614;  Bmsa  Co.  ».  Rudj,  9  W.  N. 

Kinderhook  Bank  v.  Gifford,  40  Barb.  537. 

(N.  Y.)659;  Abrahams  v.  Mitchell,  8  flnppljlaff  Pm>p«r  AflUAVtt  I 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  13J;  mant.— The    defendant    maj 

Rosenthal  v.  Payne  (C.  PI.),  19  N.  Y.  mitted  (o   supply  an  affidai 

St.  Rep.  803.  fense  on  terms  where  it  was 

Oiie. — Stout  v.  Lieinger,  Tappan  Fassett    v.    Tallmadge,   is 

(Ohio)  241.  (N.  Y.  Supreme  Ct.)  306. 

Pennsylvania. — Shackaniaxon  Bank  In  Order  Vaofttlns  a  Jndcnu 

V.   McKie,   16  W.   N.  C.   (Pa.)  510;  fault  ia   not  void  because  it 

Stretch  r.Seitz,8  W.N.  C.  (Pa.)  3431  embody  a  finding  that   the 

Welton  V.  Littlejohn,  163  Pa.  St.  305.  had  a  valid  defense  or  cause 

Texas.— Coot   v.   Phillips,  i8   Tex.  State  ii.  Duncan,  37  Neb.  63: 

31 ;  Watson  v.  Newsham,  17  Tex.  437 ;  In  Mabrukn,  section  606,  ( 

Hou8ton,etc.,R.  Co.  I.  Burke,  ssTex.  Pro.,    providing    that   "a 

333;  Aldridge  V.  Mardoff ,  33  Tex.  394 ;  shall  not  be  vacated  on  motl 

Union  Cent.  L.  Ins.  Co.   -o.  Lipscomb  tition  until  It  is  adjudged  thi 

{Tex.  Civ.  App.  1894),  37  S.  W.  Rep.  a  valid  defense  to  the  action 

307.  the  judgment  is  rendered,  • 

C/^fai.— Kuhn  -o.  McAllister,  i  Utah  plaintiff  seeks  its  vacation, 

373.  is  a  valid  cause  of  action," 

Wiieonsin. —  Babcock    f.    Perry,   4  applications  made  in  the  cou 

Wis.  31 ;  Omro  v.  Ward,  19  Wis.  333;  to    set    aside    judgments    i. 

Mowry  11.  Hill,  II  Wis.  146;  Burnham  brought  therein  in  which  th 

V.  Smith,  II  Wis.  358;  Johnson  v.  El-  claimed  exceeds  a  justice's 

dred,  13  Wis.  483;  Butler  v.  Mitchell,  tion.     Bond  ».  Wycoff,  43  : 

KWis.  355;  Schaltielf.  Germantown  where  the  defendant  sough 

irmers  Mul.  Ins.  Co.,  33  Wis.  413.  the  judgment  vacated  becau 

United  Stales. — White  o.Crow,  no  prematurely  rendered. 

U.  S.  185.  1.  Upon    a    motion    mad< 

See   also   article    Affidavits    of  plaintiS  to  open  a  default  for 

Merits  or  Dbfensb,  vol.  i,  p.  353.  ice  of  the   complaint,  and  t 

"  Every  consideration  of  expediency  defendants  to  accept  service 

and  justice  is  opposed  to  the  opening  tice  oF  an  appeal  from  the  or 

up  of  cases  in  which  judgment  by  de-  ing  a  motion  for  discovery,  i 

fault  has  been  entered,   unless  it   be  that    the    motion  would    b 

made  to  appear  prima  facie  that  the  where  the  plaintiff  failed  tc 

judgment,  as    it    stands,   is    unjust."  good   cause   of  action,  or  u 

Parrott  v.  Den, 34  Cal.  Si,  qnotedvixli  plaintiff  showed  that  he  was 

approval  lnDoDiiellyf>.Clark,6Mont.  serve  a  complaint  or  that 

135.  within   which   the     complaii 
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Application  fiir  Bditf.  DBF  A  UL  TS.       ObtaiB  Opening  or  VMatfon. 

SffMt  of  Vonoomplimaoe.— If  the  applicant  omits  to  comply  with 
the  foregoing  rules  of  practice,  the  court  will  not  be  justified  in 
depriving  the  adverse  party  of  the  benefit  of  the  judgment  taken, 
and  the  motion  will  be  denied.^ 

(2)  Extent  of  the  Rule. — The  general  principle  that  a  good  de- 
fense  must  be  shown  applies  where  the  application  is  brought 
under  statutes  of  relief,'  and  also  obtains  where  an  application  is 
brought  to  open  a  judgment  by  default  taken  in  an  equitable 
action  under  code  procedure,'  or  where  an  independent  action  for 
relief  is  brought  in  equity.^  And  successfully  to  defend  an  action 
to  revive  a  judgment  by  default  the  defendant  must  show  a 
meritorious  defense.* 

(3)  Exceptions  to  the  Rule. — ^The  rule  is  not  invariable,  but  is 
subject  to  certain  well-recognized  exceptions.* 

be  properlj  served  had  expired.   Phil-  And    where   a  default    judgment    is 

lips  V.  Equitable  L.  Assur.  Soc.  (Su-  entered  bj  mistake  or  without  notice 

preme  Ct.),  55  N.  Y.  St.  Rep.  298.  to  the  partj  against  whom  it  is  ren- 

1.  U.  S.  V.  Barnard,  i  Arizona  319;  dered,  or  where  no  rule  is  laid  upon  a 

Leopold  V,  Steel,  41  111.  App.  18 ;  Little  defendant  who  has  appeared  requiring 

r.  Allington,  93  III.  253 ;   Zeigelmuel-  him   to  plead,  the   judgment   bj  de- 

ler  r.  Seamer,  63  Ind.  488 ;  McDonald  fault  maj  be  set  aside  without  requir- 

V.  Donaghue,  30  Iowa  568.  ing  him  to  show  a  meritorious  defense 

legattilagWalTerofDefeiiM. — Where,  as    a    good    excuse.      Messenger    v. 

in  a  suit  against  a  life  insurance  com-  Marsh,  6  Iowa  491. 

pan7,the  defendant's  motion  sets  up  a  8.  Powers  v.  Trenor,  3  Hun  (N.  Y.) 

forfeiture  of   the  policy,  it  must  go  3;  Mowrj  xk  Hill,  11  Wis.  146. 

further  and  show  that  the  forfeiture  VndAT  the  Old  Ohaaoery  Praetioe  the 

was  not  waived  bj  the  defendant,  and  applicant  to  open  a  default  must  ex- 

thst  on  another  trial  the  result  would  hibit  with  the  motion  his  answer,  that 

probablj   be  different.     Union  Cent,  the  court  may  be  fully  informed  of  his 

L.  Ins.  Co.  V.   Lipspomb  (Tex.  Civ.  proposed   defense.      See  article    Ds- 

App.  1894.),  ^  S.  W.  Rep.  307.  CRBSS,  vol.  5,  p.  1024. 

U  an  Avptflato  Oonrt  the  appel-  4.  San  Pedro  Cattle  Co.  v.  Williams 
lant  must,  on  motion  to  open  a  de-  (Arizona,  1894),  36  Pac.  Rep.  34;  Whit- 
fault  taken  against  him  and  to  have  tlesey  v.  Delanej,  73  N.  Y.  575;  Terry 
the  case  set  down  for  argument,  show  7>.  Eureka  College,  70  111.  236;  Wilson 
that  his  case  has  merits,  which  fact  v,  Shipman,  34  Neb.  573. 
will  be  ascertained  from  the  statements  Falae  Betnxn. — Equity  will  not  act 
in  the  motion,  without  argument,  or  even  though  the  return  of  the  officer 
hj  a  careful  inspection  of  the  return,  showing  proper  service  of  summons 
Tryon  v,  Jennings,  22  How.  Pr.  (N.  was  false;  a  meritorious  defense  must 
Y.  C.  PI.)  421.  also  be  shown.     Janes  r.   Howell,  37 

1.  Rupert  V,   Martz,   116   Ind.   74;  Neb.  320. 

Yancy  v,  Teter,  39  Ind.  305 ;   Lee  v.  6.  Sullloieiioy  of  DefeiiM. — Proof  that 

Ha5ey,85  ^^^'  543 »  Wills  v.   Brown-  the    judgment  by  default  was  more 

»*ig.  96Ind.  149;  Woods  V.  Brown,  93  than  twenty  years  old  when  the  scire 

ind.  164;    Saylea  v,   Davis,    22  Wis.  facias  to  revive  was  issued  is  a  good 

'^^'  prima  facie  defense  on  motion  to  open 

TiiimtatUm  cf  Ento. — A  statute,  how-  the  judgment.  Green  t;.  Plattsburg,  13 
ever,  providing  that  judgment  by  de-  Pa.  Co.  Ct.  Rep.  335. 
fault  may  not  1^  set  aside  unless  an  affi-  But  in  scire  facias  to  revive  a  judg- 
^vit  of  merits  be  filed  and  a  reasonable  ment  by  default  a  defendant  cannot  in- 
excuse  be  shown,  does  not  apply  to  all  terpose  a  defense  which  existed  more 
cases  indiscriminately  in  which'  judg-  than  twenty  years  prior  thereto  before 
n|ents  by  default  are  entered.  It  is  to  the  original  action  was  brought.  Sup- 
he  construed  as  applying  to  those  judg-  plee  v,  Halfmann,  161  Pa.  St.  33. 
meats  which  are  regularly  entered.  •.  Browning  v,  Roane,  9  Ark.  354. 
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AfpUMtion  for  Belief. 


DEFA  UL  TS.        Obtain  Opening  or  Yaeation. 


Judgment  Void  or  SnbitantlAlly  Irregnlar. — Where  the  irregularity  in 
the  rendition  of  the  judgment  or  in  taking  the  default  makes  it 
entirely  void  no  defense  is  required  ;*  likewise  where  the  irregu- 
larity afiFects  the  substantial  rights  of  the  party  sufiFering  the 
default* 

(4)  How  Stated, — All  the  facts  and  circumstances  constituting 
the  defense  must  be  clearly  and  definitely  stated,*  as  the  court 

1.  California. — Clarke  v,  Baird,  98  of  the  record  on  appeal,  no  notice  of 
Cal.  642.  the  application  appeared  to  have  been 

Iowa. — BoalsT^.Shules,  29lowa507;     given  the  daughter.    Clarke  v,  Baird, 
Beasley  v.  Cooper,  42  Iowa  542 ;  Rice    98  Cal.  642. 
V.  Griffith,  9  Iowa  539.  2.  Brandt  v.  Wilson,  58  Iowa  485; 

Kansas. — Hanson  v.  Wolcott,  19  Branstetter  v.  Rives,  34  Mo.  318; 
Kan.  207.  Doan  v.  H0II7,  27  Mo.  256;  Depeyster 

Minnesota. — Heffner    v.   Gunz,    29    v.  Warne,  Col.  s  Cai.  Cas.  (N.  Y.) 
Minn.    108;    Mackubin    v.   Smith,    5    342. 
Minn.   367;    St.    Paul    Sav.    Bank   v. 
Authier,  52  Minn.  98. 

Mississippi, — Newman  v,  Taylor, 
69  Miss.  670. 

Wisconsin. 
Wis.  390. 

Lack  of  Jurlsdiotlon. — Where  the 
ground  u^on  which  it  is  sought  to 
avoid  the  judgment  by  default  is  lack 
of  jurisdiction  of  the  person  of  the  de 


Adyerse  Partsr  Tamporlng  with  Bacord. 
— Where  a  judgment  by  default  was 
rendered  by  the  court  in  ignorance  of 
a  motion  for  a  change  of  venue  which 
Wendel  v,  Durbin,  26    had  been  surreptitiously  withdrawn  by 

the  plaintiff,  it  was  held  that  no  mer- 
itorious defense  need  be  shown.  Beas- 
ley  V.  Cooper,  42  Iowa  542. 

Irregnlar  Rnle  to  nead. — Upon  a  mo- 
tion to  set  aside  a  rule  to  plekd  which 


fendant,  the  applicant  need  not  show  a  has  been  irregularly  entered,  the  fact 

defense.     Norton  v.  Atchison,  etc.,  R.  that  the  defendant's    defense  is  with- 

Co.,  97  Cal.  388;  Clarke  v,  Baird,  98  out  merit  will  not  be  regarded.     How- 

Cal.  642.  ell  V.  Denniston,  Col.  &  C.  Cas.  (N. 

Void    Servloe. — Where    a    summons  Y.)448. 

directed  to  the  defendant  was  served  Defianlt.  npon    Flea    Reftiiod. — But 

upon  another  person,   and   the  latter  where  a  motion  is  made  to  vacate  a 

mailed   to    the    defendant    the    copy  judgment    by  default  irregularly  cn- 

served  upon  him,  and   the  defendant  tered  upon  a  plea  refused,  it  must  be 

received   it,  the   service  was   held  to  shown  that  the  plea,  if  heard,  presented 

be   null,  and,  judgment  having  been  a  substantial  and  effective  defense  and 

entered  on  the  default,  the  defendant  that  substantial    injustice    has    been 

was   entitled  to  have  it  set  aside  on  done  by  its  refusal.     Ela  v.  Goss,  20 

motion  without  showing  a  meritorious  N.  H.  53. 

defense.     St.  Paul  Sav.  Bank  v.  Au-  Technical   Irregnlarity. —  Where   the 

thier,  52  Minn.  98.  irregularities  of  practice  do  not  affect 


Ord^r  to  Acconnt    wlthont  Notice. — 

No  affidavit  of  merits  was  held  neces- 
sary to  authorize  the  vacation  of  an 
order  taken  by    default    against    the 


any  substantial  rights  of  the  defendant, 
the  judgment  by  default  will  not  be  set 
aside  without  proper  evidence  of  a  mer- 
itorious defense.     Bonnell  v.  Gray,  36 


broker  of  a  decedent's  daughter,  at  the  Wis.  574. 
instance  of  the  administratrix  of  the        In  PennBylyania  an  executor  or  heir 

decedent's  estate,  ordering  the  broker  is  not  required  to  file  an  affidavit  of 

to  disclose  the  kind,  quality,  and  quan-  defense  to  authorize  the  court  to  grant 

tity  of  securities  held  by  him  through  a  motion  to  strike  off  the  judgment, 

his  dealings  with  the  daughter  **con-  Stadelman  v.  Pennsylvania  Trust  Co.. 

ceming  the  money  appropriated"  by  6  W.  N.  C.  (Pa.)  134. 
her  from   the   estate  of  her  mother,         S.  Indiana. — Yancyv.  Teter,39lnd. 

"  and  the  investments  in  which  the  said  305 ;  Goldsberry  v.  Carter,  28  Ind.  59; 

money  and  the  proceeds  thereof  has  Phelps  v.  Osgood,  34  Ind.  150;  Durre 

been  placed,  and  that  the  defendant  ac-  v.  Brown,  7  Ind.  App.  127;  Frost  f. 

count  to  the  plaintiff  for  the  whole  and  Dodge,  15  Ind.  139;  Lee  v.  Basey,  85 

every  part  thereof,"  where,  on  the  face  Ind.  543;   Slagle  v.  Bodmer,  75  Ind. 
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far  B^«r.  DEFA  UL  TS,         Obtain  Opening  or  YaeaUon. 

must  be  enabled  to  see  that  the  proposed  defense  is  not  frivolous.^ 
Allegations  of  mere  belief,*  or  a  suggestion  that  the  applicant  has 
a  good  defense,  are  insufficient.^  (See  also  article  Affidavits 
OF  Merits  or  Defense,  vol.  i,  p.  338.) 

(5)  Partial  Defense, — But  where  a  meritorious  defense  is  shown 
to  part  of  the  plaintiff's  cause  of  action  it  is  sufficient.^ 

(6)  Defense  AUme  Insufficient. — Where  the  default  or  judgment 
thereon  is  regular  it  is  not  sufficient  to  show  a  good  defense  with- 
out setting  up  in  addition  a  good  excuse  for  the  default.^ 

no;  Nichols  v,  Nichols,  96  Ind.  433;  1.  Excise  Com'rs  v.  Hollister,  2  Hilt. 

Wills  V.  Browning,  96  Ind.  149.  (N.  Yi)  588. 

Jawa, — Jaeger    v,   Evans,   46  Iowa  S.  Cook  v.  Steel,  42  Tex.  53 ;  Briggs 

188;  King  V,  Stewart,  48  Iowa  334;  v,  Briggs,  3  Johns.  (N.  Y.)  258. 

Williams  v,   Wescott,  77   Iowa  332;  Allegation  of  Fraud. — An  affidavit  that 

McGrewv.  Downs,  67  Iowa  687.  the  party  believes  a  judgment  by  de- 

Aff>5<?«rt.— Cowan  v,  Bircher,  5  Mo.  fault  to  be  fraudulent  is  not  sufficient  to 

App.  577.  authorize  the  interference  of  the  court. 

Nebraska, — Hughes    v.  Housel,  33  The    facts  on  which    such    relief    is 

Neb.   703;    Bernstien    v.    Brown,  23  founded  should  be  disclosed.   Melville 

Neb.  64.  T.  Brown,  16  N.  J.  L.  364. 

New  Torh. — Ellis  v,  Jones,  6  How.  In  Califomla,  however,  it  has  been 

Pr.  (N.  Y.  Supreme  Ct.)  296;  Hunt  held    that  where   the  defendant  dis- 

V.  Wallis,  6  Paige  (N.  Y.)  371;  Win-  closes  the  facts  of  his  defense  to  his 

ship  V.  Jewett,  i  Barb.  Ch.   (N.  Y.)  attorney  and  is  advised  that  they  con- 

173;  McGaffigan  v,  Jenkins,  i  Barb,  stitute  a  good  defense  to  the  plaintifif^s 

(N.   Y.)   31;    Hunter    v,  Lester,   18  claim,  it  is  no  objection  that  the  facts 

How.  Pr.  (N.  Y.  Supreme  Ct.)  347;  constituting^  the  defense  were  not  de- 

Brewster  x\  Boyle  (Supreme  Ct.),  46  tailed  to  tlie  court    in  the  affidavit. 

N.  Y.  St.  Rep.  610;  Clute  v.  Mahon,  Francis  v.  Cox,  33  Cal.  325;  Wood- 

58  N.  Y.  Super.  Ct.  568.  ward  v.  Backus,  20  Cal.  137;  Bailey  v. 

8p«eialClroiiiii8tanoe8.— Where  special  Taaffe,  29  Cal.  426. 

circumstances  exist  they  must  be  set  8.  Important  QaesOons,  etc. — A  mere 

up.    Dix  t;.  Palmer,  5  How.  Pr.    (N.  suggestion,  in  the  affidavit  for  a  rule  to 

Y.  Supreme  Ct.)  234;  Van  Home  v,  open  a  judgment  by  default,  that  the 

Montgomery,  5  How.  Pr.  (N.  Y.  Su-  cause  involved  important  questions  of 

preme  Ct.)  238.  law,  etc.,  is  not  sufficient.     Boies  v, 

Niirly    Dtaoorered    Brldence.  —  The  Scranton,  i  Lack.  Tur.  (Pa.)  204. 

names    of    the    witnesses   should  be  4.  Douglass  v,  Todd,  96  Cal.  655; 

stated  and  what  the  party  expects  to  Baltimore,   etc.,   R.   Co.   v,  Flinn,  2 

prove  by  them  where  the  ground  of  Ind.  App.  35. 

the  application  is  the  discovery  of  new  AdmlBiion  of  Merits. — ^The  plaintiff 
evidence.  Richardson  v.  Backus,  i  cannot  have  a  motion  to  open  a  de- 
Johns.  (N.  Y.)  59.  fault  denied  because  he  admits  merit 

In  lUmiMOta,  upon  application  to  set  in  die  defense  to  part  of  his  claim 

aside  a  judgment  by  default  and  for  and  consents    to    exclude    that    part 

leave  to  answer,  the  court  may  require  from  the  judgment.     Francis  v.  Cox, 

the  denials  of  the  answer  to  show  the  33  Cal.  323. 

actual  extent  of  the  controversy  upon  6.  Harlan    v.   Smith,  6    Cal.     173 ; 

the  matters  denied ;  as,  where  the  de-  Jelley  v.  Gaff,  56  Ind.  331 ;  Smith  v. 

nials  are  of  amounts  stated  in  the  com-  Watson,  28  Iowa  218. 

plaint,  and  the  exact  amounts  stated  are  The  Appliomnt  muat  Show:     i.   That 

not  material,  the  court  need  not  be  he  has  a  meritorious  cause  of  action 

satisfied  with  such  technical  compli-  or  defense,  as  the  case  may  be,  which 

ance  in  the  answer  with  the  rules  of  is   involved    in    the   judgment .  from 

pleading  as  a  party  may  follow  when  .which    he    seeks  to    be   relieved.     2. 

answering  as  a  matter  of  right.     St.  The  facts  which  tend   to    show    that 

Paul,    etc.,  R.  Co.  v,  Blackmar,  44  such  judgment  was  taken  against  him 

Minn.  514.  through    his    mistake,    inadvertence, 
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(7)  In  What  Form  Presented— {tt^  By  A«d*»it— The  dcfci 
should  be  shown  by  a  written  affidavit  of  merits  duly  verified 
the  defendant.'  (See  also  article  AFFIDAVITS  OF  Merits 
Defense,  vol.  i,  p.  338.) 

surprise,  or  eicusible  nef;lect  should  tion  is  to  be  entered ;  or.  it  tlie  defe 

t>e  clearly  ««t  forth  in  plain   and  con- 

rise  lanfjuage.     Briitor  v.  Galvin,  fa 

Ii"!'  357'  result  of  the  triil  indicates."     Brai 

Oafaiuatlia  Hon  bopattant.— Where  v.  HoEFman,  46  Ohio  St.  641;  Frai 

a   judgment    is  manlfestl/    unfair  to  u.  Williams,  34  Ohio  St.  635. 

the  defendant  it  is  much  more  Impor-  After    Vacaliott  of  ike  Hndgmi 

tant  for  his  application  to  set  aside  the  the  iasues  muat  be  properfy  made 

default  to  show  a  meritoriotu  defense  and  the  cose  tried  Uiereon  as  tboi 

than  freedomfrom  negligence.  WauKh  no  judgment  li«d  ever  been  rendet 

V.  Sutre,   3   111.  App.  371,  where  the  Meixell  v.   Kirkpatricic,   35   Kan. 

court  Mid  that  "  a  certain  degree  of  Watson  u.  Paine,  15  Ohio  St.  340. 

neglect  may,  etpeclallj  aa  terms  can  After  Trial. — Upon  the  rerdici 

be  ImpoBcd,  be  held  to  be  ezcuuible.  "  the  jurj,  report  of  the  referee,  or 

In  Kuau  4Bd  OUo  the  court  must  cialon  of  the  court  thereon,  the  t 

first  determine  nhether  the  default  or  court  must  either  vacate  the  judgm 

Judgment  was  Irre^larlj  t&lcen  with-  absolutelj  or  modifj  or  whollj  aft 

in  the  meaning  of  the  statute.  Melxell  It,   aa    the    circumstances    author 

V.  Kirkpatrick,  35  Kan.  13 ;  Watson  v.  Meiiell  v.   Kirkpatrick,   3<   Kan. 

Paine,   35   Ohio    St.   340;   Braden   *.  Watson  r.  Paine,  25  Ohio  St.  340. 

Hofifman,  46  OhioSt.  641.     The  applt-  And  such  decision  ia  final  until 

cant  is  then  entitled   to  show  that  he  aside.      Meixell    v.    Kirkpatrick, 

has  a  ftood  cause  of  action  or  defense,  Kan.  13. 

Meixell  V.  Kirkpatrick,  35   Kan.   13;  In  ton,  under   section   31^9  of 

Watson  V.  Paine,  35  Ohio  St.  340;  and  code,  providing  that  "The  judgn 

the  court  must  first  pass  upon  its  va-  shall  not  be  vacated  on  motion  or  p 

liditT  before  vacating  the  judgment,  don  until  it  Is  adjudged  that  there 

Coffey  V.  Carter,  47  Kan.  33 ;  Ander-  valid  defense  to  the  action   in  wf 

son  If.  Beebe,  33  Kan.  768;  Meixell  n.  the  judgment  is  rendered,"  and 

Kirkpatrick,   35   Kan.  13;   Watson  v.  tion  3160,  providing  that  "The  ct 

Paine,  35  Ohio  St.  340,  may   first   try  and    decide   upon 

Reason  for  Postponing  Vacation. —  grounds  to  vacate  or  modifj  a  ji: 

The  reason  for  not  vacating  the  orig-  ment  or  order  before  trying  or  de 

inal  judgement  absolutelj  in  the  firat  ing  upon  the  vaiiditj  of  the  defeni 

instance  is  tn   order   that  ell    rights,  the  case  of  Miracle  v.  Lancaster 

priorities,  and  liens  obtained  by  virtue  fowa  179,  is  said  by  the  reporter  ti 

of  the  original  judgment  may  be  pre-  authority  for  the  rule  Chat  upon  a 

served  until  it  is  ascertained  whether  tion  to  vacate  a  judgment  renderei 

the  party  in  favor  of  whom  the  orig-  default  the  court  may  first  try  theq 

inal  judgment  was  rendered  is  in  tact  tion  of  the  validity  of  the  defense, 

and  upon  the  merits  entitled  to  such  if   that   shall   appear    insufficient 

judgment,  or  to  a  similar  judgment;  motion  should  be  overruled, 

and  if  he  is,  then  ail  rights,  priorities,  In  WaaUncton   the  defendant    r 

and   liens   obtained   by  virtue   of   the  not  tender  his  proposed  answer  on 

original   judgment   are   preserved    to  merits  until  the  court  decides  upon 

him,  so  far  as  bis  final  judgment  will  petition   to  vacate   the   judgment 

-   --■n  and  uphold  the  same.     Meiiel!  default.     Wheeler  f .  Moore,  10  W 

•         ■  ■ ,  35  Kan,  13.  309. 

«  of  Ohio  Statute.—"  It  1.  Nelson  v,  Hubbard,  13   Ark.  : 

was  construed  to  be   the  meaning  of  Nevada   Bank   v.   Dresbach,   63  1 

the  statute   that  when  the  court  has  334 ;  Parrott  f .  Den,  34  Cal.  79;  F 

decided  that  there  is  good  ground  to  cis  v.   Cox,    33   Cal.  333;    Bailey 

vacate,  the  judgment  to  vacate  should  Taaffe,  39  Cal.  43a ;   People  v.  Ri 

be  suspended  until  after  the  cause  Is  33   Cal.    139;  Toledo,   etc.,  R.  Co 

tried ;  and  if,  on  such  trial,  Che  defense  Gates,  32   Ind.   238;  Frost  t>.  Do< 

is  established,  then  judgment  of  vaca-  15  Ind.  139 ;  Goldsberrj  v.  Carter 
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AipliMtioii  for  B«Iief  .  DEFA  UL  TS,         Obtain  Opening  or  VMation. 

How  Oonitniad. — Such  affidavits  are  to  be  construed  most  strongly 
against  the  applicant.^ 

AiBdavit  of  Attomoy. — ^Where  a  party  is  out  of  the  state  the 
affidavit  may  properly  be  made  by  an  attorney.* 

(b)  BjBwora  Answer. — But  a  sworn  answer  positively  denying  the 
material  allegations  of  the  plaintiff's  declaration  or  complaint  may 
be  accepted  as  a  sufficient  affidavit  of  merits.* 

(e)  To  Aoeompany  Xotion  Papers. — The  sworn  answer  or  affidavit  of 
merits  should  accompany  the  motion  papers,^  and  ordinarily  it 

Ind.  59;  Gardinier  v.  Crocker,  Col.  &  Aniwer  aa  an  Affidavit. — The  answer 

C.   Cas.   (N.    Y.)  4B1;   Langslow  v,  to  the    original    complaint,  where  a 

Cox,   I  Chit.  Rep.  98,  18  E.  C.  L.  38.  judgment  is  rendered  bj  default  upon 

One  of  BoToral  Joint  Defendants  maj  an  original  and  amended  complaint, 

make  the  affidavit  for  the  benefit  of  cannot  be   treated  as  an  affidavit  of 

aU.    Palmer  v.  Barclay,  92  Cal.  199;  merits  on  such  an  application.  Parrott 

Rowland  v,  Cojne,  55  Cal.  i.  v.  Den,  34  Cal.  79. 

And  the  fact  that  an  amended  affi-  In  Waaliin9ly)n  an  affidavit  of  merits 

davit  allowed  by  the  court  was.  not  is  not  required,  because  the  petition 

sworn   to  bv  the  same  defendant  as  must    state    the    facts     under    oath, 

the   original   will   not    render    it  an  Wheeler  v.  Moore,  10  Wash.  309. 

original  affidavit,  and  the  court  maj  In  New  Tork  it  is  held  that  where  a 

properly  accept  it  as  an  amended  affi-  good  defense  is  clearly  made  out  by 

davit.     Palmer  v,  Barclay,  92  Cal.  199.  the  motion  papers,  it  is  not  an  abuse 

1.  Crossman  v.  Wohfleben,  90  111.  of  discretion  to  grant  the  motion. 
541.  Carey  v,  Browne,^  Hun  (N.  Y.)  516. 

Serviee. — ^The  original  affidavit  of  In  Wiaoenain,  according  to  the  for- 
merits  should  be  served  with  the  mer  practice,  the  affidavit  of  merits 
application ;  a  mere  copy  is  not  suffi-  was  required,  and  a  sworn  answer  was 
cient  junless  the  rules  expressly  allow  not  sufficient.  Levy  v,  Goldberg,  40 
it.  Robinson  v.  Sinclair,  i  How.  Pr.  Wis.  308;  Mowry  v.  Hill,  11  Wis.  146; 
(N.  Y.  Supreme  Ct.)  xo6;  Popham  v.  Burnham  v.  Smith,  ii'Wis.  259;  John- 
Baker,  I  How.  Pr.  (N.  Y.  Supreme  son  v.  Eldred,*i3  Wis.  483;  Butler  v. 
Ct.)  166;  Colegate  t;.  Marsh,  2  How.  Mitchell,  15  Wis.  356.  But  that  prac- 
Pr.  (N.  Y.  Supreme  Ct.)  137;  Bogar-  tice  was  changed  by  legislative  enact- 
dus  V.  Doty,  2  How.  Pr.  (N.  Y.  Su-  ment,  so  as  to  require  only  a  sworn 
preme  Ct. )  75.  answer.     Howey  v.  Clifford,  42  Wis, 

The     original    affidavit    of    merits  561 ;  Seymour  v,  Chippewa  County, 

accompanying  defendant's  plea    will  40  Wis.   62;    Levy    v,  Goldberg,  40 

not  answer;  a  new  affidavit  of  merits  Wis.  308. 

for  the  motion  must  be  served.    Cole-  4.  Bailey    v,    Taaffe,    29  Cal.  422; 

gate  V.  Marsh,  2  How.  Pr.  (N.  Y.  Su-  Spencer  v.  Thistle,  13  Neb.  227;  Fritz 

preme  Ct.)  137.  v.  Grosnicklaus,  20  Neb.  413 ;  Bond 

2.  NichoU  V,  Nicholl,  66  Cal.  37;  v,  Wycofty  42  Neb.  214;  McBrien  v, 
Johnson  t\  Lynch,  15  How.  Pr.  (N.  Y.  Riley,  38  Neb.  564;  Reynolds  v. 
Super.  Ct.)  199;  Horton  v.  New  Pass  Palen,  20  Abb.  N.  Cas.  (N.  Y.  Su- 
Gold,  etc.,  Min.  Co.,  21  Nev.  184;  preme  Ct.)  11;  White  v.  Northwest 
State  V,  Consolidated  Virginia  Min.  Stage  Co.,  5  Oregon  99;  Levy  v, 
Co.,  13  Nev.  194;  Jean  v,  Hennessy,  Goldberg,  40  Wis.  308. 

74  Iowa  348.  Otherwise  it  cannot  be  considered 

A  CkMHlBeaaon  must  be  shown  for  the  on  appeal  from  the  order  vacating  the 

substitution   of  another  affiant.    Bai-  judgment  by  default.     Omro  v.  Ward, 

ley  V.  Taaffe,  29  Cal.  ^2.  19  Wis.  232. 

8.  Fulweiler  v.  Hog's  Back  Consol.  New    Affidavit.  —  In  Pennsylvania^ 

Min.   Co.,  83  Cal.   126;  Huebner  v.  where  a  party  has  omitted,  through 

Fanners'  Ins.  Co.,  71  Iowa  30;  Hall  mistake  or  inadvertence,  to  make  an 

V.    Bender,    13    Neb.   66;    Hunt     v,  affidavit  of  defense,  or  the  one  filed  has 

WalliSf  6  Paige  (N.  Y.)37i;  Winship  been  declared  insufficient,   the  court 

o.  Jewett,  I  Barb.  Ch.  (N.  Y.)  173;  will  allow  him  to  file  a  new  one  if  he 

Omro  V.  Ward,  19  Wis.  232.  appears  to  have  a  new  defense.    Sing- 
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constitutes  an  abuse  of  discretion  to  grant  a  motion  to  oper 
default  without  such  an  affidavit  of  merits  or  answer.* 

(8)  Sufficiency  of  Defense — (»)  In  Gmm^ — Trlma  Tuda  KsltiiriBBB 
It  is  sufficient  to  show  a  defense  that  \%  prima  facie  meritoriou 

Itawlnatiwi  bjr  Oowt. — ^The  court  will  examine  the  answer  only 
determine  whether  it  is  frivolous,'  and  not  to  ascertain  whetl 
it  will  prevail  if  established  on  a  new  trial,'*  unless  it  is  appart 
that  it  cannot  possibly  prevail.  In  which  case  the  application  v 
be  denied.* 

Cowitn  UUsTlti. — The  court  will  not,  on  the  motion,  hear  coun' 
affidavits  on  the  merits  or  examine  into  the  truth  of  the  allei 
tions.*  (See  also  article  Affidavits  of  Merits  or  Defen: 
vol.  I,  p.  375) 

(b)  TmIdi1«kI  or  MtoIou  IMtaM, — A  mere  technical  defense  will  r 
authorize  the  court  to  grant  the  application,^  nor  will  a  men 


1.  Frmncle  v.  Coi,  33  Cal.  335;  G 
cier  v.  Weir,  45  Cal.  53;  Buck  v.  1 
vens,  40  Ind.  331 ;  Hanford  v.  McNi 
3  Wend.  (N.  Y.)  286, 

Troth  of  AU«c*A  £<aiUM. — But  ot 

sliegaCiong  setting  up  a  technical 

cuse — as,  for  instance,  a  claim  upon 

part  of  the  appellant  that  the  adn 

sion  of  service  of  Che  amended  cc 

plaint  was  altered — may  be  controvi 

,   disclose    upon   their  face   the    ed,  and  a  reference  should  properly 

nature  of   the  proposed  defense  and     made  to  determine  the  fact.     Dov 

that  it  is  ko<m1  Bnd  sufficient,  althoug;h     v.  Ackermann  (Supreme  Ct,), 

copy  oftt     "■""    "    - 1  .  -...     „   ^.    n._    n__ 


erlr  f.  Harrisburg  Printing  Assoc, 
3  Pearson  (Pa.)  no. 

1.  Nevada  Bank  I'.  Dresbach,  63  Cal. 
334- 

B«UuUoii  ot  Um  Bnle.— In  Albert 
Palmer  Co.  v.  Van  Orden,  49  N.  Y. 
Super.  Ct.  89,  it  was  held  that  on 
appeal  from  an  order  denying  a  motion 
to  open  a  default  it  is  sufficient  if  the 
papers,   including  the  order  to  sho 


Locopy 


if  the  ahswer  was  served  with    Y.  St.  Rep.  f 


>.  Bright  V.  McLaughlin,  i  Pa.  Co. 
Ct.  Rep.  396. 

Btatanent  of  Lag*]  Advloa. — An  affi- 
davit stating  that  applicant's  attorney, 
from  an  examination  of  the  defendant's 
case,  so  far  as  he  has  made  such  exam- 
ination, believes  that  It  is  better  than 
the  plaintiff's,  does  not  show  a  merito- 
rious defense.  Balleyii.TaaHe,39Cal. 


People  V.  Rains,  33  Cal.  i 
Mitcheson  v.  Southcott,  17  W.  N. 
(Pa.)  37 ;  Jones  v.  San  Francisco  S 
phuT  Co.,  14  Nev.  173;  Kearns 
Boyle,  36  Leg.  Int.  (Pa.)  460;  Don 
V.  Winters,  30  Tex.  793. 

Tecbnleal  wmakeln  Ham*.— Wh 
a  defendant  wtio  suffered  default  1 
served  with  process  as  "  The  San  Fr 
Cisco  Sulphur  Co.,"  and  appeared 
a  subsequent  term  for  the  purpose 
moving  to  set  aside  the  default  um 
the  true  name  of  "  The  San  Franci 


had  admitted  the  debt  upon  which  the     Sulphur     Mining     Co.,' 


judgment  by  default  was  based, 
ordinary  affidavit  of  merits  is  not  sum- 
cient.  {"he  defendants  must  give  some 
enplanation  of  this  admission  and  show 
some  defense  notwithstanding.  Shel- 
don V.  Campbell,  5  Hill  (N.  Y.)  508. 

3.  Excise  Com'rs  v.  Hollister,  3 
Hilt.  (N.  Y.)  588. 

4.  Excise  Com'rs  v.  Hollister,  3 
Hilt.  (N.Y.)  588;  Benedict  v.Arnoui, 
85Hun(N.  Y.)383. 

a.  Ferussac  v.  Thorn,  i  Barb.  (N, 
Y.)  43;  Catiii         '  ...    « 

(N.  Y.  Suprei 


groL 


nd  of  a  technical   mistake  i 

:,    Its    application     was    den 

V.  San  Francisco  Sulphur  < 

173. 


Oofonaa  on  Pae«  of  Oomplalnt.— Wh 
the   aRidavit   merely   shows    that 
defense  rests  on  matten  appearing 
the   face  of  the  complaint,    it  she 
that  the  defense  is  of  a  technical  char 
ter  and  is  therefore  insufficient.  Peo 
V.  Rains,  33  Cal,  137. 
Oonaral  AvomsnU.^Where  the  e 
Latson,  4  Abb.  Pr.     davits  made   by  one  of  the  plainti 
Ct.)  348.  attorneys,  in  support  of  a  motion 
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frivolous  defense  be  accepted  as  suflficient.^ 

(o)  Vneonsoioiiable  DcfaoMt. — Aooording  to  tho  Early  Bootrine  a  judgment 
by  default  would  not  be  opened  or  vacated  in  order  to  admit  an 
unconscionable  defense.* 

The  Later  Dootrlne  makes  no  distinction  between  defenses  that 
would  he  prima  facie  valid  in  an  original  action.' 

(9)  Set-off  and  Counterclaim. — A  default  or  judgment  thereon 
will  not  be  opened  or  vacated  merely  to  allow  the  defendant  to 
introduce  a  set-ofiF  or  counterclaim,  as  he  may  bring  an  independ- 
ent action  thereon.* 

12.  Time  When  the  Applioation  may  be  Brought — a.  Due  Dili- 
gence Required — (i)  In  General. — It  is  not  sufficient  for  the 
applicant  to  show  a  case  within  the  statute  of  relief  and  a  good 

set  aside  a  judgment   against    them  v,   Gibson,  6  Ark.  450;    Dowell    v, 

entered  by  default,  do  not  add  mate-  Winters,  20  Tex.  797 ;  Foster  v.  Martin, 

riallj  to  uie  showing  of  merits  made  20  Tex.  118. 

by  the  petition,  and  disclose  no  de-  The    rule  of   course    is    otherwise 

fense  to  a  counterclaim  except  by  a  where  service  of  summons  is  defective 

general  averment  of  a  perfect  defense  or  none  at  all  is  made.   Pennington  v. 

thereto,  the  showing  is  insufficient  to  Gibson,  6  Ark.  450. 

entitle   the    plaintiffs  to  a  favorable  8.  Maddocks  v.  Holmes,  i  B.  &  P. 

ruling  on  the   motion.     Williams  v.  228;  Evans  v.  Gill,  i  B.  &  P.  52;  Free- 

Wescott,  77  Iowa  332.  man  v.  Hill,  45  Kan.  435;  Union  Nat. 

niegal  ConBideratlon. — Where  a  de-  Bank  v.  Bassett,  3  Abb.  Pr.  N.  S.  (N. 

fendant  suffers  judgment  to  be  taken  Y.    Supreme    Ct.)    359;    Sheldon  v. 

against  him  by  default  on  a  promissory  Adams,  41  Barb.  (N.  Y.)  54;  Benedict 

note,  which  he  alleges  was  given  for  v,  Arnoux,  85  Hun  (N.  Y.)  283;  Sos- 

money  won  at  play  and  consequently  song  v.  Rosar,  112  Pa.  St.  201 ;  Shock 

▼old  under  the  statute  against  gaming,  v.   M'Chesney,  4  Yeates  (Pa.)  507; 

he  cannot  have  the  default  and  judg-  Farmers',  etc.,  Bank  v,  Israel,  6  S.  & 

ment  set  aside.    Cowton  v,  Anderson,  R.  (Pa.)  294;   Herman  v.  Rinker,  106 

1  How.  Pr.  (N.  Y.  Supreme  Ct.)  145.  Pa.  St.  121,  over ruiin^^  Brown  v.  Sut- 
In&nej. — Where  the  defendant  has  ter,  i  Dall.  (Pia.)  239. 

by  his  laches  deprived  himself  of  any  In  New  York  **  the. Court  of  Appeals 
leeal  right  to  set  up  the  defense  of  has  held  that  all  defenses  which  are 
infancy  to  avoid  his  contract,  the  court  defenses  are  entitled  to  the  same  con- 
will  not  aid  him  by  setting  aside  a  sideration  by  the  court,  and  that  a  de- 
jodgment  regularly  entered  against  fense  is  a  defense  whatever  may  be 
him  by  default.  Graham  v,  Pinck-  our  private  feelings  in  respect  to  it.'' 
ncy,  7  Robt.  (N.  Y.)  147.  Benedict  v,  Arnoux,  85  Hun  (N.  Y.I 
1.  Hunt  V.  Mails,  i  Code  Rep.  (N.  283,  practically  overruling^  Morris  d. 
Y.)  1x8;  Excise  Com'rs  v.  HoUister,  Slatery,6Abb.Pr.  (N.Y.  Super.Ct.)76. 

2  Hilt.  (N.  Y.)  588.  Dafenaa  of  Formar  Abjudication.— The 
Hoptiosa  Defenao. — Where  it  is  ap-  court  should  not  require  that  the  de- 
parent  that  the  defense  sworn  to  by  fendant  refrain  from  interposing  the 
the  applicant  to  open  the  default  defense  of  a  former  adjudication, 
could  not  in  any  view  succeed,  the  mo-  Audubon  v.  Excelsior  F.  Ins.  Co.,  10 
tion  should  not  be  granted.     Gibbins  Abb.  Pr.  (N.  Y.  C.  PI.)  64. 

V,  Lowry  (Supreme  Ct.),  50  N.  Y.  St.  4.  Cresswell  v.  White,  3  Ind.  App. 

Rep.  859.  306;  Wills  t;.  Browning,  96  Ind.  149; 

a.  Kingt;.  Merchants'  Bxch.  Co.,  2  Slacks.  Casey, 22 111.  App.  412;  Lahey 

Sandf.  (N.  Y.)  693;  Morris  v.  Slatery,  v.  Kingon,   13  Abb.  Pr.  (N.  Y.  Su- 

6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  74;  Bard  preme  Ct.)  192. 

V.  Fort,  3  Barb.  Ch.   (N.   Y.)  632;  Boconpment. — But  the  default  maybe 

Parker  v.  Grant,  i  Johns.  Ch.  (N.  Y.)  set  aside  where  the  defense  set  out  in- 

6^.  eludes  matter  of  recoupment.    Slack 

Itatota  of  Umltatloiia. — Pennington  v,  Casey,  22  Ilh  App.  412.. 
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defense  on  the  merits.*     He  must  also  show  proper  diligence 
prosecuting  his  remedy.' 

iMkM. — Where  it  appears  that  he  has  been  guilty  of  laches  < 
application  will  be  denied,*  as  a  negligent  delay  after  knowlec 


n 


44  III.  Apr 
a  III.  1^3- 


Pac.  Rep.  983.  R.  Co.,  89  Cal,  337;  Wharlon  v.  V 

3.  California. — Coleman    v.    Ran-  Ian,  68  Cat.  433;  Hartman  i>.  01v< 

kin,  37  Cal.  147.  49  Cat.  loi ;   Huart  o.  Gojeneche. 

/"/#ri"rfa.— Taylor  ir.  Brown,  3J  Fla.  Cal.  439;   Re«ae  ti.  Maboney,  ai   ( 
SoejEdwardBi/.  Hellings,  103  Cal.  ; 
'ndiaua. — Norris  v.  Dodge,  33  Ind.         Florida. — Waterson  v.  Seat,  10  1 

190-  V6- 

Missouri.— ^Z»tthio    f.   Blihop,  51         Georgia. — Reab  n.  Sherman,  93 

Mo.  163;  Carondelet  v.  Allen,  13  Mo.  — 
556;  Lccompte  V   WaBh,4  Mo.  557. 

AVw    Tort. — Bo^rdus   u.   Living- 
•ton,  3  Hilt.  (N.  Y.)  236;   Payne  v. 

People,  6  lohng,  (N.  Y.)  103;  Johnson        Indiana. — Snipes  clones,   59  I 

i'.Clark,6Wend.(N.  Y.)  S17;  BliM  igr. 

V.  Treadway,  i   How.  Pr.  (N.  Y.  Su-         A'diuai.— Patmor  v.  Rombauer, 

premeCt.)  345;  HendricksTi.Carpen-  Kan.  395. 
ter,  a  Robl.  (N,  Y.)63s.  Minaesela.—  Jorgcatea    v.   Gril 

Jndfinaiil  for  Oorta. — A  motion  by  a  t4Minn.  4&1;  Altmann  v.  Gabriel 

plaintiff  to  open  a  judgment  taken  by  Minn.  133 ;  St.  Paul  Land  Co.  v.  E 

default  only  for  costs  will  be  denied  ton,  39  Minn.  315;  Mueller  v.  McC 

where  the  applicant  is  guilty  of  laches,  loch,  59  Minn.  409. 
as  tbe  dUmisBal  of  the  action  is  not  on        Ntbraska. — Slater   v.   Sklrving, 

the  merits,  and  the  plaintiff  can  bring  Neb.  594. 

a  new  action  thereon  to  which  he  wlH         Tfev/    Terk. — Soulden    v.    Coot 

be  remitted.     Gross  v.  Granite  State  Wend.   (N,  Y.)   317;  Bliw  v.  In 

Provident  Assoc,  8 Misc.  Rep.  (N.  Y.  way,  i  How.  Pr.  (N.  Y.  Supreme  < 


City  Ct.)  530-  "45 ;  Hays  v.  Benyman,  6  Bosw. 

—  Jnnlor  tneaaitewieer.— Where   a     Y.)679;  McElroy  v.  Conti: ' 

e  has  been  taken  by  default  bar-     Co.   (Supreme   Ct.),   6   N. 


ring  the  equity  of   redemption   In   a  306;  Wygantv,  Brown  (Supreme  C 

junior  incumbrancer,  his  failure  to  re-  37  N.  Y.  St.  Rep.  4 ;  Meyer  -v.  Mall 

deem  within  the  statutory  period  is.  If  85  Hun  (N.  Y. )  45o;Tooker  v.  Boc 

he  is  cognizant  of  the  decree,  inex-  7  Misc.   Rep.  (N.  Y.  City  Ct.)  4 

cusable    neglect,    and    precludes    his  Drummond  v.   Matthews  (City  C 

right  to  apply  to  have  Uie  decree  set  43  N.  Y.  St.  Rep.  117;  James  v.  1 

aside.      Becker   t>.   Huthsteiner  (Ind.  Creery  (Supreme  Ct),  37  N.   Y. 

1895),  41  N.  E.  Rep.  333.  Rep.  88;  Jones  v.  U.  S.  SUte  Co., 

WHan   Fonrtean  Tear*  bad    BlapMA  How.   Pr.   (N.  Y.   Supreme  Ct.)  i 

■incetheentry of judgment,anddefen(J-  Hilton  v.  Thurston,   i  Abb.   Pr,   ( 

ant  had  been  enmined  on  supplemen-  Y.    C.    PI.)    318;    Wild  v.  Gillel 

tary  proceedings  more  than  four  rears  Johns.    Cas.     (N.    Y.)     30;    Orle 

prior  to  the   motion,  and  no  latlsfac-  County  Nat.  Bank  v.  Spencer,  19  V 

lory  excuse  or  reason  for  the   delay  (N.  Y.)569;  Graham  v.   Pincknej 

was  shown,  it  was  held  that  the  motion  Robt.  {N.  Y.)  147. 
to  open  the  judgment  was '  properly        North      Carolina. — Churchill 

denied  on  the  ground  of  laches.  Wade  Brooklyn  L.  Ins.  Co.,  88  N.  Car.  a 

V.  DeLeyer,  40  N,  Y.  Super.  Ct.  541.  Simpson  v.  Brown,  117  N.  Car.  483 

Psndlni  BxaavtIOD  of  WMl  of  Inquiry. —        Pennsyl'oania. — White   v.   Gath 

In  an  early  Okie  case  It  was  held  too  3  Pa.  Co.   Ct.  Rep.   7;  Henderson 

Ute,  after  the  jury  were  sworn  to  In-  Henderson,  13   W.  N.  C.  (Pa.)   5 

quire  the  damages,  for  the  defendant  Edwards  v.  Adams,  16  W.  N.  C.  (F 

to  move  to  set  aside  an  office  Judgment  343 ;  Com.  v.  Compton,  7  Pa.  Co. 

and  for  leave  to  plead.     Bougher  v.  Rep.  363;  Smyier  v.  Brooks,  iPean 

Bougher,  Tappan  (Ohio)  190.  (Pa.)  338. 
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of  the  facts  operates  as  a  waiver  of  the  irregularities.^ 
lzt«nt  of  tlM  Bole. — ^The  rule  requiring  diligence  in  applying  for 

South  Car^/fffa.— Clark  t^.  Porcelain  nied.     Biles  v.  Harper,  i  Pa.  Co.  Ct. 

Mfg.  Co.,  8  S.  Car.  32.  Rep.  666. 

Tennessee. — Memphis,  etc.,  R.  Co.  A  Delay  of  BUrhteen  MonUui  is  fatal 

V.  Dowd,  9  Heisk;.  (Tenn.)  179.  where   unexcused.    Wygant  v^  Brown 

TesHis. — Heath  v,  Fraley,  50  Tex.  (Supreme  Ct.),  a?  N.  Y.  St.  Rep.  4. 

an ;  Edwards  v.  James,  13  Tex.  52.  After  Action  on  Jndgment,  etc. — A  de- 

Wisconsin, — Rogan    v.    Walker,    i  fault  taken  against  a  foreign  corpora- 

Wis.  631.  tion  will  not  be  opened  after  a  con- 

Bngland. — Bradshaw  v,  Warlow,  32  siderable  delay,  during  which  an 
Ch.  Div.  403;  Downes  v.  Withering-  action  on  the  judgment,  to  which 
ton,  2  Taunt.  243.  payment  is  pleaded,  has  been  corn- 
After  a  LapM  of  Ten  Tean  a  judgment  menced  in  another  state.  McElroy  v. 
will  not  be  set  aside  for  irregularity  or  Continental  R.  Co.  (Supreme  Ct.),  6 
on  the  merits  where  the  plaintiff  was  N.  Y.  Supp.  306. 
duly  arrested  and  there  is  no  com-  Defenee  of  Infancy. — Where  a  defend- 
plamt  of  fraud  or  circumvention,  ant  by  his  laches  precludes  himself 
Soulden  v.  Cook,  4  Wend.  (N.  Y.)  217.  from  setting  up  his  defense  of  infancy. 

After  SeTCBteen  Tean  a  motion  to  set  the  court  will  not  aid  him  by  setting 
aside  an  irregular  judgment  of  fore-  aside  for  that  purpose  a  judgment 
closure  and  sale,  and  to  permit  a  de-  regularly  entered  against  him  by  de- 
fendant to  answer,  will  be  denied  on  fault.  (Graham  v,  Pinckney,  7  Robt. 
the  ground  of  gross  laches.  Meyer  t^.  (N.  Y.)  147.  » 
MsUon,  85  Hun  (N.  Y.)  450.  Defense   to    Scire    Facias. — In   scire 

A  Delay  of  Seven  Tean,  when  unex-  facias  to   revive  a  judgment  by  nil 

plained,    is    fatal    to    the  application,  dicit^  it  was  held  too  late  to  allege  that 

Reese  v.  Mahoney,  21  Cat.  305.  defendant  filed  a  plea  to  the  declara- 

Mlwicmer. — ^WherCt   in    a   summons  tion  and  that  the  plea  was  improperly 

issued  on  a  case  settled  for  the  Supreme  withdrawn  by  another  attorney  who 

Court,    the    names     of   the     parties,  had  no  authority  to  do  so.     Ford  v, 

Patmor  and  Rombauer,  were  spelled  Beckwith,  48  111.  210. 

"  Palmer"  and  "  Rambauer,"  respect-  Application  Pnmiant  to  Stipulation. — 

ively,  but  the  summons  was  correct  in  A  defendant  who,  having  suffered    a 

every  other   respect    and    the  errors  default,   obtains  from  the    plaintiff  a 

were  caused  by  no  fault  of  the  plaintiff  stipulation  that  the   default   may  be 

in  error  or  his  attorney,  the  court  re-  set  aside,  must  use  reasonable  diligence 

fused  to  set  aside  the  service  on  motion  in  applying  to  the  court  for  the  relief 

filed  more  than  four  months  afterward,  contemplated,  or  his   right  to  it  will 

and  more  than  one  year  after  the  rendi-  be  deemed  lost.    An  unexplained  delay 

tion  of  the  judgment  complained  of,  of  seven  years  in  making  the  applica* 

and  after  the  time  for  bringing  up  the  tion  will  justify  the  court  in  refusing  to 

case  on  appeal  had  expired.    Patmor  enforce    the    stipulation.      Reese    v, 

V,  Rombauer,  41  Kan  295.  Mahoney,  21  Cal.  305. 

Fire    Kontlia'  Delay,    where   unex-  BUHit  Days'  Delay. — Where  there  was 

plained,  was  considered  too  long  in  St.  no  explanation  whatever  of  the  delay, 

Paul  Land  Co.  v.  Dayton,  39  Minn,  it  was  held  that  a  failure  to  make  the 

315.  motion  until  eight  days  had  passed 

1.  Biles  V.  Harper,  i  Pa.  Co.  Ct.  after  the  defendant's  attorney  knew 
Rep.  666;  Christian  v.  Pine  Knot  that  a  default  had  been  taken  would 
Coal  Co.,  2  Leg.  Rec.  Rep.  (Pa.)  269;  justify  a  denial  of  the  motion.  An- 
Kehler  v,  Luckenbaugh,  84  Pa.  St.  261.  drews  v.  Campbell,  94  111.  577. 
Unless  the  defendant  is  not  shown  to  In  PenntylTanla  the  doctrine  is  car- 
be  cognizant  of  the  irregularity,  ried  to  the  extreme  verge,  and  it  is 
Piatt  V.  Sickler,  3  Kulp  (Pa.)  519.  held  that  a  judgment  rendered  by  a 

ttz  Tean'  Delay. — Where    uie    de-  justice  of  the  peace  against  a  party 

fendant  delayed  to  apply  to  set  aside  not  served  will  not  be  avoided  unless 

ft  judgment  by  default  until  more  than  the  writ  of  certiorari  is  taken  out  or 

•ix  years  after  he  knew  it  was  entered  a  motion  to  set  aside  the  judgment 

prenuiturely,  his  application  was  de-  is  made    within   a    reasonable   time. 

191  Volume  VI. 


AppliMtln  foe  Krtlif.  DEFA  UL  TS.         WhM  AppllMUon  Im 

relief  obtains  without  distinction  at  law  and  in  equity.* 

(2)  Application    within   Statutory    Time. — It  does  not  fol 
that  a  party  shows  due  diligence  because  he  makes  an  applical 
before  the  expiration  of  the  time  named  in  the  statute.* 
applicant  must  show  even  then  that  he  acted  promptly  in  seel 
his  remedy.* 

(3)  Where  Rights  of  Third  Parties  Involved. — Where  the  rij 
of  third  parties  may  be  infringed  unusual  diligence  will 
required.* 

(4)  Question  of  Diligence,  How  Decided — In  the  decision  of 
question  of  laches  a  fair  consideration  must  be  given  to  other 
demands  on-the  applicant's  time.' 

b.  When  Not  Regulated  bv  Statute, — When  not  reguh 
by  statute  the  time  within  which  a  judgment  by  default  may 
opened  to  afford  a  party  a  hearing  appears  to  be  unlimited.* 

c.  Simple  Defaults. — A  simple  default  may  be  set  asid 
any  time  before  the  expiration  of  the  term  at  which  final  ji 
ment  by  default  is  taken.' 

d.  At  the  Same  Term. — At  common  law  where  a  judgn 
by  default  is  regular  the  motion  to  vacate  must  be  made  be 
the  expiration  of  the  term  at  which  it  is  rendered.*     And  the 

Harper  v.  Bile«,  115  Pa.  St.  597;  Rtcc  which  the  default  was  taken,  althi 

V.  Kitzleman,  t  Chest.  Co.  Rep.  (Pa.)  he  or  they  may  not  be  the  same  j 

174.  or   judges    nho  granted  the    del 

1.  Meyer*.  Mallon.Ss  Hun  {N.  Y.)  Bolles   i.Duff,  56  Barb.  (N.  Y.) 

450.   Astotfaeapplicatlonof  ttaerulein  T.  Harper  *.  Drake,  14  Iowa  SS 

equity,  see  article  Dbcrbbs,  vol.  S,  p.  B«(On      Bn&r.  —  The      applici 

I03I.  should  be  made  at  the  same  ten 

1.  Bozzlo  V.  Vaglio,   10  Wash.  270.  which  the  final  judgment  b^  de 

>,  Altmaon  v.  Gabriel,  38 Minn.  133;  is  rendered  and  before  its  entry. 

Gerifih  f.  Johnson,   5  Minn.  33;  Groh  v.  Brackett,  41  111.  333;   Messerrt 

V.    Bkssett,    7    Minn.   325;  Bozzlo  v.  Beckwith,  41  III.  452, 

Vaglio,  TO  Wash.  370;  Birch  t>.  Frantz,  AfUr   Bxaontloit    LaTlad,  — Aftc 

77  Ind.  199.  execution  is  issued  and   levied  u 

B«uonabla  Tlma, — The    application  which  the  possession  of  the  pro] 

Dust    be    made    within  a   reasonable  is  transferred,  courts  will  open  a  j 

i me  after  the   applicant   has  acquired  ment  by  default  with  reluctance.  I 

iCnowledge  of  the  entry  of   the  judg-  ander  v.  Jones,  13  Lane.  Bar.  (Pa. 

ment.  Harper  v.  Biles,  115  Pa.  St.  597;  B.  Alabama. — Talladega  Mercs 

Christian   v.    Pine    Knot    Coal   Co.,  Co.  p.  McDonald,  97  Ala.  508. 

■»  Leg.  Rec.  Rep.  (Pa.)  369.  Ca/i/orHia.— Casement i'.  Ring 

*.  New  York  L.  Ins.,  etc.,  Co.  ».  38  Cal.  338;  Morrison  v.  Dapm 

Smith,  a  Barb.  Ch,  (N.  Y.)  83.  Cal.  355;   Suydam  v.   Pitcher,  4 

B.  Lyon  v,  Ewings,  17  Wis.  61.  380;  Robbv,  Robb,6  Cal.  31 ;  Ere 

•-  King  V.  Brooks,  72  Pa.  St.  363,  v.   Chevalier,   9   Cal.   173;   Swai 

where  the  court  said;    "Every  court  Naglee,  i9Cal.  i37;BellT'. Thom| 

has  power  to  open  a  judgment  in  order  19  Cal.  708;  Lewis  v.  Rigney,  31 

to  give  the  parties  a  hearing  or  trial.  273;    De   Castro    v.    Ricliardsot 

In  the  case  of  judgments  by  confession  CaL  49. 

or  default  there  is  no  limit  of  time  to  Hlineif. — Garner    11.   Crenshtt' 

the  exercise  of  this  power."  111.  143;  Coursen  i>.  Hlioa,  78 III. 

BatOrvIMSBTeiitJnacM.  — A  motion  to  Cook  v.  Wood,  34  III.  395. 

open  a  default  can  always  be  made  be-  Indiana. — Frailer   v.  William 

fore,  and  heard  by,the  judge  or  judges  Ind.  416;  Robertson  v.  Bergen,  10 

holding   a  term  other  than  that   at  403 ;  Carlisle  v.  Wilkinson,  \%  Ini 
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applies  to  judgments  rendered  on  notice  by  publication.^ 

lAtarloeiitory  Judgmant. — When,  however,  the  judgment  by  default 
is  interlocutory  the  application  may  be  made  at  any  time  before 
the  entry  of  final  judgment* 

i.  At  Subsequent  Term — ^in  G«i«ral. — ^After  the  term  of  rendi- 
tion the  jurisdiction  of  the  court  is  exhausted,  and  a  motion  to 
open  or  vacate  a  regular  judgment  by  default^  will  not  be  enter- 
tained.* 

Blair  V.  Russell,  i  Ind.  516;  Gullett  v.  8.  As  to  irregular  or  void  judgments, 

Housh,  5  Blackf.  (Ind.)  33.  seef»/ra,  XVIII.  I3.  ^.,  k, 

Mississippi, — ^Alabama,  etc.,  R.  Co.  4.  California, — Shaw  v.  McGregor, 

V.  Bolding,  69  Miss.  355 ;  Shirley  v,  8  Cal.  521 ;  Carpentier  o.  Hart,  5  Cal. 

Conwa J,  44  Miss.  436 ;  Sagory  t;.  Baj-  406;  Sujdam  v.  Pitcher,  4  Cal.  aSo; 

less,  13  Smed.  &  M.  (Miss.)  155.  Robb  v,  Robb,  6  Cal.  22;  Baldwin  v. 

Wisconsin, — R v,   R ,  20  Kramer,  2  Cal.  582 ;  Casement  v.  Ring- 

^is.  331 ;  Spafford  v,  Janesville,   15  gold,  28  Cal.  335. 

Wis.  474.  ^/<t>rf^a.— Sedgwick  v.  Dawkins,  16 

Jndginent  oat  of  Term. — Where  judg-  Fla.  198;   Forcheimer  v.  Tarble,  23 

ment  bj  default  is  taken  out  of  term  it  Fla.  99. 

must  be   made  at  the  next  term   at  Illinois, — Union  Hide^  etc.,   Co.  tr. 

which  the  motion  can  be  heard.  Frank-  Woodle}*,  75  111.  435;  Maple  v,  Haver- 

furth  ti.  Anderson,  61  Wis.  108 ;  Egan  hill,    37    111.   App.    311;    Morgan    v. 

V,  Sengpielf  46  Wis.  703;  Jenkins  v.  Hays,  x  111.  126;  Knox  t;.  Winsted  Sav. 

Esterly,  34  Wis.  340;  ^tna  L.  Ins.  Bank,  57  111.  330;  Coursen  v,  Hixon, 

Co.  V,  McCormick,  20  Wis.  265.  78  111.  339;  Schmidt  v.  Thomas,  33  III. 

Sztont  of  Rule. — **  This  rule  has  been  App.  109;  Baldwin  v.  McClelland,  152 

strictly  enforced  in  all  cases  where  the  111.  42 ;  Cook  v.  Wood,  24  III.  295; 

motion  to  set  aside  the  judgment  is  Messervey    v,  Beckwith,  41   111.  452; 

based  merely  upon  the  irregularity  in  McKindley     v.    Buck,    43    111.    488; 

the  entry  thereof,  without  showing  any  Windett  v,  Hamilton,  52  111.  180;  MaRon 

meritorious  defense  or  excuse  for  the  v,   McNamara,    57    III.    274;    Fix    v, 

defoult  on  the  part  of  the    moving  Quinn,.75  111.  232 ;  Becker  x\  Sauter, 

party."     Frankfurth  v,  Anderson,  61  89  111.  596;  Constantine  v.  Wells,  83 

Wis.  107.  111.  192.* 

Ordor   Vacattng   Ordor. — The    court  Missouri, — Brewer  v.  Donwiddie,  25 

may  at  the  same  term  set  aside  an  or-  Mo.  351 ;   Ashby  v,  Glasgow,  7  Mo. 

der  setting  aside  a  default  judgment  320;  Harbor  v,  Pacific  R.  Co.,  32  Mo. 

and  allowing  the  defendant  to  answer.  423. 

Kirby  v.  Gates,  71  Iowa  100.  Montana. — Vantilburg  v.  Black,  3 

Degree     of     Dtligonce     Required.  —  Mont.  469. 

Where  the  motion  is  made  at  the  same  North  Carolina, — Mabry  v,  Brwln, 

term  at  which  the  judgment  by  default  78  N.  Car.  45. 

was  rendered,  it  is  suiiicient  for  the  Pennsylvania,  —  Philadelphia    v, 

defendant  to  show  ordinary  care  and  Coulston,  118  Pa.  St.  5A5. 

diligence.     He  is  not  bound  to  show  Oallfomla. — ^^  Under  tne  common  law 

an  extraordinary  care.    Allen  v,  Hoff-  a  court  could  amend,  modify,  or  vacate 

man,  12  111.  App.  573.  its  judgment  at  any  time  during  the 

1.  Orr  V,  Howard,  5  111.  559.  term  at  which  it  was  rendered ;  and 

2.  Willson  V,  Cleaveland,  30  Cal.  this  power  could  be  exercised  of  its 
19a ;  Matthews  v.  Cook,  35  Mo.  289.  own  motion,  and  without  any  notice  to 

A4Soiiniment  wltlumt  Motion. — It  the  party  affected  thereby.  Having 
was  said  in  Willson  v,  Cleaveland,  30  the  absolute  control  over  its  judj?ment 
Cal.  192,  that  a  motion  might  be  made  during  the  term,  it  was  immaterial 
to  set  aside  a  default  entered  bv  the  whether  the  party  had  notice  or  not. 
clerk  at  any  time  before  final  judg-  But  by  the  adjournment  of  the  term 
ment  is  rendered  in  the  action,  not-  the  court  lost  all  control  over  its  judg- 
withstanding  the  court  had  adjourned  ments,  unless  its  jurisdiction  was  pre- 
fer the  term  at  which  the  default  was  served  by  some  motion  or  appropriate 
entered.  proceeding    within    the    term    upon 
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Bemedy  alter  the  Terai.^*The  party  aggrieved  must  then  proceed 
in  equity  or  sue  out  a  writ  of  error.* 

Bole  Abrogated  by  fitatatory  Umitatioiia. — Where  the  statute  expressly 
defines  the  time  within  which  an  application  may  be  made,  the 
rule  is,  of  course,  abrogated,  and  the  application  may  be  made 
regardless  of  the  expiration  of  the  term.^ 
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which  the  hearing  might  be  continued  pressly  provides  therefor.     Cravins  t?. 

to  a  point  after  the  adjournment  of  Armour,  6  Yerg.  (Tenn.)  467;    Conn 

the  term.    The   decision  upon   such  9.  Whiteside,  6  Humph.  (Tenn.)  47. 

motion  had  relation  to  the  time  within  In  PennsylTasla    the   trial  court   is 

the  term  when  the  motion  was  made,  held  by  virtue  of  its  equity  powers  to 

and  operated  as  an  order  made  at  that  have  authority  to  open  a  judgment  by^ 

time."     Under  section  473  of  the  Code  default  even  after  the  expiration  of  the 

Civ.  Pro.  Cal.,  **  the  period  of  time  term  at  which  It  is  rendered.     Com. 

within  wliich    such   relief  might    be  v,  Howard,   11   W.  N.  C.  (Pa.)    81 ; 

granted  was  extended  to 'not  exceed*  Riegel    cr.   Wilson^  60    Pa.  St.    588, 

lug  six  months  after  the  adjournment  where  the  court  said :  *<  Such  a  judg- 

of  the  term.'     Upon  the  adoption  of  ment  oaght  to  hanre  no  greater  force 

the  present  constitution  terms  of  coort  than  a  jodgment  by  confession,  or  on 

were  abolished,  and  at  the  first  session  warrant  of  attorney    by  nii  dicit^  or 

of  the  legislature  thereafter  section  473  non  sum   imformaims^  over  which    it 

was  amended  in  its  present  form  for  has  never  been    pretended   that     the 

the  purpose  of  adapting  it  to  the  pro-  court  does  not  possess  full  power  after 

visions  of  the  constitution.    The  legis-  the  term.    It  mig^t  be  productive  of 

lature  does  not  attempt  to  deiine  *  a  the  most  monstrous  injustice  to  hold 

reasonable  time,*  as  that  would  depend  otherwise.  " 

upon  the  circumstances  of  each  case,  1.  Dickerson  v,  Davis,  iii  Ind.  457; 

but  by  declaring  that  it  shall  in  no  Casement  v,  Ringgold,  28  Cal.  ^5. 

case  exceed  six  months  after  the  judg-  S.  Irions  v.  Keystone  Mfg.  Co.,  6t 

ment  was  taken,  it  has  precluded  the  Iowa   408;    Whiteside    v,    Logan,    7 

court  from   exercising  this  power  in  Mont.   375;    Cook  t?,  Moore,   100    N. 

any  case,  unless  the  application  there-  Car.  295;  Ellington  t'.  Wicker,  87  N. 

for  shall  be  made  within  six  months  Car.  14. 

after     the     judgment     was     taken."  Beasonable  Bzonse  for  Delay. — ^Bat  a 

Brackett  V.  Banegas,  99  Cal.  616.  delay  until  after  adjournment  of  the 

LaaTs  Baaarysd  In   tlM  Jndgmant. —  term  is  usually  presumptive  evidence 

And  the  insertion,  by  the  trial  court,  of  of  laches,  and  a  good  excuse  must  be 

a  clause  in  the  judgment  authorizing  shown   for  the  delay  on  application 

the  party  against  whom  it  was  ren-  either  to  open  the  default  or  to  vacate 

dered  to  move  to  set  it  aside  at  the  sue-  the  judgment.   National  Fertiliser  Co. 

ceeding  term,  is  unauthorized  and  of  v,  Hinson,    103   Ala.   53a;    Roebling 

no  effect.      Hill  v,  St.  Louis,  20  Mo.  Sons  Co.  v.  Stevens  Electric  Co.,  95 


Ala.  39;    Mahoney  v,  Mahoney,    51 
Cal.  1x8. 

By  8tipa2attoa. — Even  a  motion  made 
upon  a  stipulation  of  the  plaintiff  that 
the  judgment  by  default  might  be  set 


584. 

norlda. — In  Forcheimer  v.  Tarble, 
23  Fla.  99,  the  Supreme  Court  of 
Florida  approved  in  terms  the  case  of 
Myrick  v,  Merritt,  21  Fla.  799,  which 

denied  to  the  circuit  judge  the  power  aside  mtist  be  made  within  a  reasona- 

to  undo  or  alter  in  vacation,  under  ble  time  thereafter.      Reese  v.    Ma- 

the  Act  of  1879  (c.  3121),  empowering  honey,  21  Cal.  3*^, 

the  circuit  judge  to  exercise  in  vaca-  Computation   of  Time.— -Where    the 

tion  any  jurisdiction  or  power  he  could  statutory  time  within  which  to  file  a 

exercise  in  term   time,  the  final  dis-  motion  to  vacate  expires  on  Sunday, 

position  made  of  a  cause  in  term  time,  the  motion  must  be  made  on  or  before 

Ralela  Tennassaa. — In  Tennessee  the  the  preceding  day,   imless  Sunday  is 

rule  is  held  not  to  apply  to  actions  of  expressly  excluded  by  the  statute  from 

ejectment,  and  judgments  by  default  the  computation.    State  v,  Sheehan, 

therein  may  be  set  aside  at  a  subse-  55  Mo.  App.  67. 

quent  term  although  no  statute  ex-  The  last  day  is  included  and  the 
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ByConMnt. — ^And  the  parties  to  the  judgment  by  default  are 
estopped  from  objecting  by  consenting  to  the  order  after  the 
term.* 

/.  In  Chancery. — See  article  Decrees,  vol.  s,  p.  102 1. 

g.  Where  Proceedings  Are  Irregular. — Where  the  pro- 

ceedings  are  irregular  the  application  may  be  made  and  decided 
at  a  subsequent  term,  as  a  legal  right  of  the  defendant  is  infringed.* 
//.  Where  Judgment  Is  Void. — Where  the  judgment  by 
default  is  entirely  void  it  may  be  vacated  or  set  aside  at  any  time 
without  regard  to  statutory  limitations,*  and  even  on  the  court's 

first  excluded.    Reynolds  v.  Missouri,  After  BevlTal  of  Judgment. — Amotion 

etc.,  R.  Co.,  64  Mo.  70.  to  strike  off  a  judgment  by  default  be- 

1.  Newman  v,  Newton,  14  Fed.  cause  prematurely  entered  will  not  be 
Rep.  634;  Humphreyville  v.  Culver,  entertained  where  the  judgment  has 
73  III.  485.  been    regularly    and    duly    revived. 

Eifoct  of  Contlnnanoe  of  Motion. — So  Harper  v.  Biles,  115  Pa.  St.  594. 

the  continuance  to  a  succeeding  term  8.   California, — People  v.  Temple, 

of  a  motion  to  vacate  made  at  a  trial  103  Cal.  447 ;   People  v,  Greene,   74 

term  carries  with  it  jurisdiction  to  de-  Cal.  400;  People  v.  Thomas,  loi  Cal. 

ctde  the  application  at  the  later  term.  572;  Reinhart  v,  Lugo,  86  Cal.  395; 

Hibbard  v.  Mueller,  86  111.  256;  Win-  Kreiss  v,  Hotaling,  96  Cal.  617;  Peo- 

dett  V.  Hamilton,  52  111.  180;  Niles  v,  pie  v,  Harrison,  84-Cal.  608;  People 

Parks,  49  Ohio  St.  370 ;  Knox  County  v.  Mullan,    65    Cal.   396;   People  v. 

Bank  v.  Doty,  9  Ohio  St.  508.  Pearson,  76  Cal.  400;  Norton  v.  Atchl- 

A  court  cannot  continue    the  mo-  son,  etc.,  R.  Co.,  97  Cal.  391. 

tion  to  the  succeeding  term  and  then  Florida, — Einstein   v,  Davidson,  35 

decide  it  against  the  applicant  on  the  Fla.  342. 

ground  that  it  has  then  no  power  to  Kansas,  —  Foreman    v.    Carter,    9 

entertain   it.     Johnston  v,   Princeton  Kan.  674. 

Bank  ( W.  Va.  1895),  23  S.  E.  Rep.  517.  Mississippi,^ K\9\xhmz.^  etc.,  R.  Co. 

2.  Harbor  v.  Pacific  R.  Co.,  32  Mo.  v,  Bolding,  69  Miss.  255. 

423;  Downing  v.   Still,   43   Mo.  309;  Ntvj  Tork, — Simonson  v,  Blake,  20 

Branstetter    v.    Rives,    34    Mo.    318,  How.  Pr.  (N.  Y.  Supreme  Ct.)   484; 

where  the  judgment  was  rendered  out  Simpson  v,  McKay,  3  Thomp.  SL  C. 

of  time;  Cowles  v.  Hayes,  69  N.  Car.  (N.  Y.)  65;  Baldwin   v,   Kimmel,   16 

406;  Keaton   v.  Banks,   10  Ired.   (N.  Abb.    Pr.    (N.    Y.    Super.  Ct.)    353; 

Car.)  381;  Monroe  v.  Whitted,  79  N.  Hallett  v,  Righters,  13   How.  Pr.  (N. 

Car.  509;  Mabry  v,  Erwin,  78  N.  Car.  Y.  Supreme  Ct.)  43;  Titus  v.  Relyea, 

46;  Roberts  v,  AUman,  106  N.  Car.  16  How.  Pr.  (N.  Y.  Supreme  Ct.)  371; 

391:  Egan  V,  Sengpiel,  46  Wis.  703.  Fiske     v,    Anderson,     33    Barb.    (N* 

Wtttkln  Beaaonable  Time. — Where  the  Y.)  71. 
judgment  is  merely  irregular  the  ap-  North    Carolina, — Roberts  v.  All- 
plication  should  be  made  within  a  rea-  man,  106  N.  Car.  391. 
Bonable  time.     Livingston  v.  Hicks,  i  Pennsylvania. — Huddy  v.  Putt,  34 
How.  Pr.  (N.  Y.  Supreme  Ct.)  22a.  Leg.  Int.  (Pa.)  196. 

Long  unexplained  delay  will  defeat  Wisconsin, — Weatherbee  v,  Weath- 

the  application  unless  the  irregularity  erbee,  20  Wis.  499 ;  ^tna  L.  Ins.  Co.  v. 

is  of  such  a  nature  as  to  render  the  McCormick,  20  Wis.  269. 

judgment    void.      Harrison    v,    Har-  United  States, — ^Thomas  v.  Amerl- 

grove,  109  N.  Car.  346.  can  Freehold  Land,  etc.,  Co.,  47  Fed. 

la  Wlaoonaln  the  rule  obtains  that  Rep.  550. 

where  the  irregularities  in  practice  do  Defleleney  Judgment  In  Foredotiire. — 

not  make  the  judgment  by  default  void  A  judgment  for  deficiency  in  an  ac- 

it  cannot  be  set  aside  after  the  expira-  tion  to  enforce  a  mortgage  entered 

tion  of  the  term  at  which  the  judgment  upon  a  complaint  which  does  not  ask 

was  rendered.    .^Etna  L.  Ins.  Co.  v,  for  such  relief  is  void  and  may  be  set 

McCormick,  20  Wis.  265 ;  Bonnell  v,  aside    after    the    expiration    of   the 

^nj,  36  Wis.  581.  statute  of  limitations.     Simonson  v, 
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?■    The  question  of  laches  is  not  involved  on  suet 

'.  Pr.   {N.   Y.    Supreme  BummoDi — cannot  invBlidatc  the] 
ment  when  the  judgment  itwif  re 

Bnter  br  OI«ck.— Where  the  fact  that  the  defendant  wae 

default  has  been  entered  served    with   process."     Whilne' 

without  authority  it  is  DafJKCtt,  io8  Csl.  333. 
be  colIateiall7  attacked,         WTiere  the  defect  ig  not  apparei 

set  aside  at  siij  lime,  the  face  of  the  judgment  the  app 
d  to  the  Ftatuie  limiting  tion  muit  be  made  within  a  reasor 
tting  aside  ordinary  de-  time.  Norton  v.  Atchli 
"at.,  ~  ~  ■  -      ■ 


■ftar  Bntry.— An    order     i(nCal.447;  Jackiv.Ba1deE,97Ci 

void  judgment  bj  de-         What  is  a  reasonable  time,  in 

s  after  Its  entrr  will  not    when  the  trial  court  had  no  jui 


Clarion,  etc.,  R.  Co.  v.  tlon  of  the  person  of  the  defendan 

Pa.  St.  I.  faulting,  must  be  determined  bj 

tar  Sntnr. — In  People  v.  circumstances  of  each  case,  wit 

il.  400,  it  waa  held  that  regard  to  the  time  limited  in  the  1 

lid  because  of  defective  Norton  v.  Atchlsoti,  etc.,  R.  Co 

blicatlon   might   be   set  Cal.  38S;  Wolff  v.  Canadian  Pac 

■X  more   than  ten  jean  Co.,  69  Cal.  333. 
ace  its  entry.  Where  the  advene  partj  has 

I  ■AarBntrr. — In  People  sented  to  the  delay,  or  it  is  clear 

I  Cal.   400,   a   delaj   of  it  has   not   jeoparded  his  rights, 

waa  held  no  i}arrier  to  [utl  six  months'  limit  is  not  unrei 

tlon  to  set  aside  a  judg-  able.    Wolff  v.  Canadian  Pac.  R. 

It,  where  the  judgment  89  Cal.  333 ;  Norton  v.  Atchison, 

no  affidavit  for  the  pub-  R.  Co.,  97  Cal.  388.     Comfare  Pt 

le    summons,   order    of  v.  Blake,  84  Cal.  611. 
;  it,  or  any  sufficient  alB-         Where  the  time  has  expired  n 

:  summons  was,  in  fact,  must  be  had  to  an  action  and  all  pa 
interested  should  be  notified  and 

the  judgment  must  be  an  opportunity  to  be  heard.     P< 

ice  to  sustain  a  motion  ■o.  Temple,  103  Cal.  447. 
the  time  limited  in  sec-         1.  Ladd  v.  Mason,  10  Oregon 

Code  Civ,  Pro.  Jacks  u.  State  Bant  w.  Abbott,   20   Wis. 

.  93;  Moore  -v.  Superior  Carter  r.  Rountree,  109  N.  Car. 
Ki  People  V.  Goodhue,         In  Oalltontla    it    has   been    held 

Wallace   ■<!.   Center,   67  the  other  hand,  that  a   court   ha 

re  Hudson's   Estate,  63  power  to  vacate  its  judgment,  eve 

an   V.   Superior   Ct.,   63  want  of  jurisdiction  over  the  pei 

kelee  -v.  Davis,  63  Cal.  after  the   expiration   of   the   ten 

hompson,  19  Cal.  706.  which  it  was  entered,  unless  its  ] 

by  default  Is  void  on  its  diction  Is  saved  by  some    motioi 

fact  Is  made  apparent  by  proceeding  at  the  term,  except  in 

of   the  judgment  roll,  cases  provided  for  by  statute, 

z,  97  Cal,  93.  pie  V.   Greene,  74  Cal.   400;   Be 

notion  is  made  after  the  Thompson,    19  Cal.   707  ;  Batdw 

the  time  limited  in  the  Kramer,  3  Cal,  581;  Robb  *,   Rol 

^73,  on  the  ground  that  Cal.  31. 

fvaa  not  served  with  no-         Remtdy. — The   remedy  Is  to  a 

cision  of  the  court  over-  all  process  issued  b^  its  clerk  on  j 

mrrer  and  granting  him  menta  which  are  void.     Bellv.Th" 

,  the  judgment  roll  con-  son,  19  Cal.  707;  Chipman  v.  Bowi 

3y  of  the  notice  and  ap-  14  Cal.   157;   Logan  v.   Hillegas 

lete  in  alt  its  parts,  the  Cat.  200. 

I  not  be  vacated.     Jacks         Limitaiian   of  tkt  Jfale. — But 

li^al.  91.  rule  applies  only  to  final  judgn 

absence  from  the  roll  of  and  not  to  proceedings  remainir 

example,  the  return  of  Seri.     It  does  not  apply  to  an  c 

3wlng  a  service  of  the  for  a  partition,  or  for  a  sale  in  ci 
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application,  nor  is  an  affidavit  of  merits  required.^ 

t.  Under  Statutes  Limiting  the  Time— (i)  General  Rule. 

— ^Where  the  motion  to  open  or  vacate  a  default  is  grounded  on 
the  statute  it  will  not  be  entertained  after  the  expiration  of  the 
time  prescribed.^  Statutory  regulations  in  various  states  and  the 
judicial  construction  thereof,  and  the  practice  established  by  the 
decisions  of  the  courts  under  particular  circumstances^  wUl  be 
found  in  the  notes.' 

partition  cannot  be  made  without  great  tributing  the  estate  of  a  deceased  per- 

prejudice    to   the    owners.    Hastings  son,  may  be  set  aside  upon  a  proper 

V.  Cunningham,  35  Cal.  550.  showing  of  mistake,  inadvertence,  sur- 

Code  Provisions, — And  now,  in  Cali-  prise,  or  fraud,  within  six  months  after 
/orff/a,  terms  of  court  are  abolished  bj  its  entry.  De  Pedrorena  v.  Superior 
thecode,  and  thetimeinwhicha  judg-  Ct.,  80  Cal.  144,  citing  Code  Civ. 
ment  not  void  on  its  face  biaj  be  set  Pro.  California,  §  17 13;  In  rs  Hud- 
aside  is  controlled bj section 473, Code  son's  Estate,  ^Cal.  454. 
Civ.  Pro.  People  v,  Greene,  74  Cal.  In  Florida. — ^The  time  mentioned  in 
400;  Savings,  etc.,  Soc.  v,  Thome,  67  section  6,  c.  1938,  Laws  of  Florida, 
Cal.  53 ;  Wharton  v,  Harlan,  68  Cal.  within  which  an  application  maj  be 
433.  made  to  the  court,  or  a  judge  thereof, 

1.  People  V.  Goodhue,  80  Cal.  200;  to  set  aside  a  *' default  or  judgment 

Pico  V,  Carillo,  7  Cal.  30.     See  sufra^  for  want  of  an  appearance,  answer,  or 

^W\\.\i.g,{X)  Exceptions  to  iheRnle,  plea,"   commences  to  run  from    the 

1.  California,  —  Wakelee  v.  Davis,  date  of  the  entry  of  the  default,  with- 

63  Cal.  514;  Brackett  v.  Banegas^  99  out  regard  to  the  time  when  the  final 

Cal.  633 ;  People  v,  Harrison,  84  Cal.  judgment  based  thereon  may  be  en- 

608;  People  V.  Goodhue,  80  Cal.  300.  tered.  Burrows  v.  Mickler,  33  Fla.  577, 

^a>0/a.— Yerkes    v,    McHenrj,    6  holding  that  the  words  *' default  or 

Dakota  5.  judgment,"  used  in  the  last  proviso  of 

New   Tork,  —  Van   Benthuysen  v.  the  section  mentioned,  are  used  syn- 

Lyle,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  onymously  and  refer  to  interlocutory 

J13;  Feist  V.  Third  Ave.  R.  Co.,  13  judgments. 

Misc.  Rep.  (N.  Y.  C.  PI.)  340;  Jez  v.  In  Iowa  a  motion  to  set  aside  a  judg- 

Jacob,  7    Abb.  N.  Cas.    (N.  Y.  Su-  ment  by  default,  under  section  3871  of 

preme  Ct.)  453 ;  Bissell  v.  New  York  the  code,  must  be  made  at  the  time  at 

Cent,  etc.,  R.  Co., 67  Barb.  (N.  Y.)  385.  which  the  judgment  was  entered,  and 

North    Carolina. — Roberts  v.  AH-  must  be  accompanied  by  an  answer, 

man,  io6  N.  Car.  391.  Worth  r.  Wetmore,  87  Iowa  63. 

Tenas,  —  Thomas  v.  Neel,  4  Tex.  In  Kanaaa  a   judgment  irregularly 

App.  Civ.  Cas.,  %  391 ;  Foster  v,  Martin,  obtained,  within  the  meaning  of  the 

30  Tex.  118.  third  subdivision  of  section  5&  of  the 

Wisconsin, — Knox  v,  Clifford,    41  CivilCode,  or  a  void  judgment,  within 

Wis.    458;     Butler    v,   Mitchell,    17  the  meaning  of  the  last  clause  of  sec- 

Wis.  53.  tion  575,  may  be  corrected  or  vacated 

PTtnuBpttoii  on  AppaaL — Where  the  upon  a  motion   of   a  party  affected 

application  to  open  the  judgment  by  thereby,  upon  reasonable  notice  given 

default  and  notice  to  plaintiff  thereof  to  the  adverse  party  or  his  attorney  of 

are  omitted  in  the  record,  it  will  be  record  in  the  action  (see  Civil  Code 

presumed  that  they  were  made  in  time.  Kan.,  $$  535,  569) ;  and  it  is  not  neces- 

Sperring  v,  Hudson,  37  Kan.  104.  sary  that  the  motion  should  be  filed  at 

S.  InOallfomlaitisheldthattheappli-  the  same  term  at  which  the  irregular 

cation  must  be  made  within  the  statu-  or  void  judgment  is  rendered,  but  it 

tory   time,    although    the  '*  mistake,  may  be  filed  at  anv  time  within  three 

inadvertence,   surprise,  or  excusable  years  after  such  judgment  was  ren- 

neglect "  is  caused  by  the  fraud  of  the  dered,  or  even    at  a  later  period  of 

party  taking  the  judgment.    Dyerville  time  if  the  judgment  should  be  con- 

Mfg.  Co.    V.   Heller,   zo3    Cal.  615;  sidered  as  absolutely  void.      Newton 

Wharton  v,  Harlan,  68  Cal.  433.  First  Nat.  Batik  v.  Wm.  B.  Grimea 

A  Decree  of  the  Probate  Courtf  dis-  Dry  Goods  Co.,  45  Kan.  510. 
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(2)  Decision  Made  after  Time  Limited. — Where   the   appli 

tion  to  open  or  vacate  a  default  is  seasonably  made,  a  decis 

0»  Service  by  Publication. — Under         &I    IDnnMOt*,    a      defendant     u 

section  77  of  the  code,  which  provides  whom   tlie   summons  was    served 

that  "  a  partj  against  nhom  a  judg-  publication    and   not  personally, 

ment  or  order  iiBS  been  rendered,  with-  against  whom  judgment  bj  defau 

out  other  service  than  by  publication  entered,   may    apply    to    be   relie 

In  a  nenspaper,  may  at  any  time  with-  from  it,  and  for  leave  to  answer  ur 

in  three  years  after  the   date  of   the  Gen.  Stat.  187S,  c.  66,  f   135,  wii 

judgment   or   order    have    the    same  one  year  after  notice  of  the  entr 

opened   and   be    let    in    to    defend,"  judgment.       Lord     v.    Hawkins, 

three  things  are  required;  First,  that  Minn.  73. 

tiie  applicant    give    notice;    second.       In  HlMonrl,  under  the  statute  ] 

that  he  file  a  full  answer,  and  if  re-  viding    for    Betting    aside    an    in 

3 uired  by  the  court,  pay  all  costs;  and  locutory    Judgment    by    default, 

lird,  that  he  make  it  appear  to  the  motion  must  be  made  before  the  ei 

satisfaction  of  the  court,  by  affidavit,  of    final    judfcment.     Rev.   Stat. 

that  during  the  pendency  0/ the  action  1889,  I)  32ro;  Burnes  v.  Bumes,  61 

he  had  no  actual  notice  thereof  in  time  App.  617;  Matthews  v.  Cook,  35 

to  appear  in  court  and  make  his  de-  386. 

fense.      The  authority  vested   in  the        Section  3317,   Rev.  Stat.  Mo.   i 

court  is  not  discretionary  where  the  provides  that  when   an   Interlocu 

appellant  complies  with  the  code  pro-  judgment    shall    be    made    and   1 

visions.     The  appellate  court  will  ex-  judgment  entered  thereon  against 

amine    the    affidavit   to    see   whether  defendant   who   shall   not   have   1 

it  Is  such  as  ought  to  have  satisfied  the  summoned  as  required  by  chaptei 

trial  court,  and  if  it  ought,  will  hold  or  who  shall  not  have  appeared  to 

it  sufficient.     Albright  v.  Warkentin,  suit,   such  final  judgment  may  tie 

31  Kan.  44J.  aside  if  the  defendant  appear  wi 

b  Lonl«buiA    the    defendant    has  a  the    time   therein   specificMJ,    and 

right  tomove  to  set  aside  thejudgment  petition  for  review  show  good  c 

by  default  and  to  file  an  answer,  until  for  setting  aside  such  judgment. 

final  judgment  in  confirmation  thereof  further  provided  in  section  3a3o 

has  been  entered  on  the  minutes  of  the  no  such  judgment  shall  be  set  a 

court.     Seddan   v.  Templeton,   7  La.  unless   the   petition   for  review    i 

Ann.  iz6;  Magee  v.  Dunbar,  10  La.  550.  state  the  existence  of  the  facts  set  i 

And     even  after  the   plaintiff    has  in  section  2317,  above  cited,  and 

moved  to  confirm  a  judgment  by  de-  thepetilionoftheplaintiff,  upon  w 

fault,  the  defendant  should  be  allowed  the     judgment     complained     of 

to  plead  his  answer  where  It  produces  obtained,  is  unlnie  In  some  mati 

no  delay  in  trying  the  cause.     Verret  matter,  setting  it  forth,  or  that  he 

V.  Betanger,  6  La.  Ann.  109.  and  had  then,  a  good  defense  thei 

In  MsM&clnuBtti,  where  the  owners  setting   such  defense   forth,   or   t 

of  the  land,  though  named  in  the  peti-  Where  the  motion  does  not  set  f 

tion  to  enforce  a  mechanic's   lien   as  such    facts    it  Is  insufficient.     Bu 

required  by  the  Gen.  Stat.,  c,  150, 4^  5,  %■.  Burnes,  61  Mo.  App.  613. 
It,   were   not  served  with  notice   be-        In  Hsbradca  it  is  held  that  the 

fore    it    waa   entered,   the   court  was  trict  Court   has   no   authority    to 

authorized,  by   section    16,   to   order  aside,  vacate,  or  modify  any  judpi 

further    notice    to  them  at  any  time  rendered  by  it  after  the  expiratic 

while   the  suit  was  pending.     In  such  the   term  at   which  it  was   rende 

a  case  the  court  mny,  in  its  discretion,  "  except   for   the  causes   and    in 

order  a  judgment  by  default,  entered  manner  prescribed  by  the  statute, 

upon  such  petition  by  the  clerk  under  except    in  the  exercise  of  its  ptt 

a  general  order  and  without   special  equity  jurisdiction."   Ganzerv,  Sc 

directions,  to  be  stricken  off  at  a  sub-  bauer,  40  Neb.  637;  Smith  v.  Pin 

sequent  term  of  the  court  as  having  3  Neb.  139. 

been  entered  by  mistake,  the  case  to        The  petition  must  show  a  case  wi 

be  brought  forward,  and  other  persons  the  statute.     Ganzer  v.  Schiffbaue 

interested  in  the  petition  summoned  Neb.  637. 

in.     Lucy  ir.  Dowling,  114  Mess.  92.  Is  New  Toik,  as  the  power  to  re! 
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of  the  court  thereon  is  not  void  because  made  after  the  expiration 
of  the  time  limited  by  statute.^ 

a  party  in  default  is  deemed  inherent,  record.     Feist  v.  Third  Ave.  R.  Co., 

the  whole  power  is  construed  not  to  be  13  Misc.  Rep.  (N.  Y.  C.  PI.)  240. 

exhausted   hy  statute.     Vandenburph  In  Bjecttnent  Cases  the  court   maj, 

r.  New  York  (Super.  Ct),  5   N.  Y.  within  five  years  after  the  judgment  roll 

Supp.    664;    Hatch   V.   Central    Nat.  is  filed,  vacate  and  grant  a  new  trial  at 

Bank,  78  N.  Y.-  487 ;  Parish  v.  Austin,  discretion,  upon  the  application  of  the 

35  Hun  (N.  Y.)  430;  Allen  v.  Ackley,  defendant  or  his  heir,  devisee,  or  as- 

4  How.  Pr.  (N.  Y.  Supreme  Ct.)  5.  signee,  and  upon  payment  of  all  costs 

Accordingly,  it  is  held  that  the  and  damages  awarded  to  the  plaintiff. 
power  of  the  court  to  relieve  from  New  York  Code  Civ.  Pro.,  §  1526; 
judgments  taken  through  "mistake,  Sheridan  v.  Linden,  21  Abb.  L.  J.  (N. 
inadvertence,  surprise,  or  excusable  Y.)  475;  Lang  v.  Ropke,  i  Duer  (N. 
neglect"  is  not  limited  by  section  724  Y.)  701 ;  Christie  v.  Bloomingdale,  18 
of  the  Code  Civ.  Pro.,  authorizing  How.  Pr.  (N.  Y.  Supreme  Ct.)  12. 
this  to  be  done  "at  any  time  within  The  statute  does  not  apply  to  eject- 
one  year  after  notice,"  but  in  theexer-  ment  for  nonpayment  of  rent.  Christie 
dse  of  its  control  over  its  judgments  v.  Bloomingdale,  18  How.  Pr.  (N.  Y* 
it  may  open  them  upon  the  application  Supreme  Ct.)  12, 
of  any  one  for  sufficient  reason,  in  the  In  West  Ylrglnla  a  motion  to  correct 
furtherance  of  justice.  Ladd  v.  Ste-  a  decree  rendered  by  default,  under 
yenson,  iia  N.  Y.  326;  Kiefer  v.  section  5,  c.  134,  of  the  code,  is  barred 
Grand  Trunk  R.  Co.  (Supreme  Ct.),  in  five  years  from  the  date  of  the  de- 
28 N.  Y.St.  Rep.  474;  Ladd  t7.  Steven-  cree.  £Hck  t^.  Robinson,  19  W.  Va. 
son,  1 12  N.  Y.  325,  quoting  Hatch  v.  159. 
Central  Nat.  Bank,  78  N.  Y.  490.  In  Wlsconatn  it  is  held  that  where  an 

"  In  Hatch  v.  Central  Nat.  Bank,  78  attorney  employed  by  a  party  ceases 
N.  Y.  487,  the  Court  of  Appeals  held  to  be  his  attorney  before  receiving  no- 
that  it  is  within  the  discretion  of  the  tice  of  a  judgment  against  him,  such 
court  in  which  a  judgment  is  entered  party  may  move  for  relief,  under  see- 
to  vacate  the  judgment  at  the  request  tion  38,  c.  125,  Rev.  Stat.  1858,  at  anr 
of  the  plaintiff,  although  the  order  to  time  within  a  year  after  he  himself 
vacate  the  judgment  was  not  made  has  such  notice.  Robbins  v,  Kountz, 
until  more  than  a  year  after  the  jndg-  44  Wis.  558. 

ment  had  been  satisfied.  The  judgment  m  England  an  application  for  exten- 

was  satisfied   August  7,    1876.      The  sion  of  time,  bya  part^  who  desires  to 

order  granting  the  motion  to  vacate  apply  to  set  aside  a  judgment  made 

the  judgment  was  made  February  5,  against  him  by  default,  may  be  made 
1879.    '^*hc  power  to  amend,'  said  the  <ftt  the  time  when  he  makes  the  appli- 

Court  of   Appeals,    Ms   an    inherent  cation  to  set  aside  the  judgment,  if  the 

power,  and  not  limited  in  matters  of  action  is  still  pending.     Bradshaw  v, 

substance  by  the  sections  of  the  code  Warlow,  32  Ch.  Div.  403.  . 

(section  174  of  old  code,  section  724  1.  Wolff  v,  Canadian  Pac.  R.  Co., 

of  new  code),  while  section  723  seems  89  Cal.  339;  Conklin  v,  Johnson,  34 

to  authorize  its  exercise  in  the  further-  Iowa  266. 

ance  of  justice.'    In  Parish  r.  Austin,  Contra  In  Wlaoonsln. — But  in  Wis- 

25  Hun   (N.   Y.)   430,    the    Supreme  consin  it  is  held   that  the  statutory 

Court    in    the    first    department    set  power  must  be  exercised  within  the 

aside  a  judgment  sixteen  years  after  its  time  named  in  the  statute.     McKnight 

entry.    These  cases  show  that  a  court  v.  Livingston,  46  Wis.  356;  Knox  t;. 

has  power  to   set  aside  a  judgment,  Clifford,  41    Wis.   458;   Whitney    v. 

althoa^    more    than    one   year    has  Karner,  44Wis.  563.    Accordingly,  it  is 

passed  since  the  entry  of  the  judg-  not  sufi5cient  to  make  the  motion  with- 

ment."     Vandenburgh  v.  New  York  in  the  year.     It  must  also  be  decided 

(Super.  Ct.),  5  N.  Y.  Supp.  665.  before    the    expiration  of  that  time. 

The  justice  of  a  district  court  has  McKnight  v,  Livingston,  ^6  Wis.  356. 

00  power  to  open  a  default  after  the  A(U«iiinment.  —  Where  the  applica- 

lapse  of  twenty  days  from  the  entry  tion    is    made  within    the    statutory 

of  die  judgment,  as  section  724,  Code  period,  an  adjournment  to  a  period 

Civ.  Pro.,   applies  only  to  courts  of  subsequent  to  its  expiration  does  not 
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(3)  ff%^«  Statute  Begins  to  Run. — Under  code  procedure  the 
time  limited  by  statute  begins  to  run  from  the  time  when  the  party 
in  default  has  actual  notice  of  the  entry  of  the  judgment  by 
default.^ 

13.  Deoiiion  on  Motion  Lies  in  Diicretion — a.  In  General. — 
The  applicant  who  has  allowed  a  default  and  judgment  thereon 
to  be  taken  against  him  has  no  legal  right  to  a  trial  of  his  case. 
His  application  is  addressed  to  the  favor  of  the  court.* 

b.  Motion  to  Open  Default— (i)  In  General. — ^The  deci» 
sion  of  the  court  upon  a  motion  to  open  a  default  and  allow  a 
defense  ordinarily  rests  in  discretion,'  whether  the  motion  be 


ton  Lumber  Co.,  90  Ala.  490;  Acre  v. 
R088,  3  Stew.  (Ala. )  388 ;  Dunlap  v, 
Horton,  49  Ala.  413;  Bagbj  v.  Chand- 
ler, 8  Ala.  230. 


California. — Woodward  v.  Backus» 
1.  i^ 


aToid  it.     Albright  v,  Warkentin,  31 
Kan.  442. 

1.  Wieland  v,  Shillock,  23  Minn.  227 ; 
Lord  V,  Hawkins,  39  Minn.  73;  O'Neil 
V.  Hoover,  17  N.  Y.  Wklj.  Dig.  354; 

Bissell  V,  New  York  Cent.,  etc.,  R.  20  Cal.  137;  Bailey  v.  Taaffe,  29  CaL 

Co.,  67  Barb.  (N.  Y.)  385.  424;    Douehertj  v.  Nevada  Bank,  68 

&i  Ntw  York  the  notice,  in  order  to  Cal.  277 ;  Roland  v,  Krejenhagen,  18 

limit   the  time  to  make  the  motion,  Cal.  455;   Chamberlin   v.   Del  Norte 

must  be  written,  not  oral.     Bissell  v.  County,  77  Cal.  151;  Ward  t\  Clay,  82 

New  York  Cent.,  etc.,  R.  Co., 67  Barb.  Cal.  509;  Buell  v.  Emerich,  85  Cal. 

(N.  Y.)  385.  117;  Haight  v.  Green,  19  Cal.    113; 

Entry    of  Judgment,  Not  Default. —  Mulholland  v,  Heyman,  19  Cal.  605; 

Where  a  statute  provides  that  a  de-  Garner  v,  Erlanger,  86  Cal.  62 ;  Wolff 

fendant   in  default  may  have  a  time  v.    Canadian   Pac.    R.   Co.,    89    Cal. 

from  the  date  of  the  judgment  upon  337;  Williamson  v.  Cummings  Rock 

a  default  within  which  to    move    for  Drill    Co.,   95   Cal.   652;    Barrett   v. 

a    new  trial,   the    statute    begins    to  Graham,  19  Cal.  632;  People  i/.0*Con- 

run  only  from  the  entry  of  a  judg-  nell,    23    Cal.    281;    Watson    t^   San 

ment,  not  from  the  entry  of  a  default.  Francisco,  etc.,  R.   Co.,  41  Cal.   17; 

Walker  v.  Cameron,  78  Iowa  315.  Howe  f.  Independence  Consol.  Gold, 

In  North  OmroUna  the  personal  ser-  etc.,  Min.  Co.,  29  Cal.  73;  Coleman 

▼ice  of    summons  upon   the  defend-  v.  Rankin,  37  Cal.  247 ;  Malone  v.  Big 

ant  to  a  judgment  by  default  operates  Flat  Gravel   Min.  Co.,   93  Cal.  38^; 

as  a  constructive  notice  of  its  rendi-  People  v.  Frisbie,  26  Cal.  135;  People 

tion,  and  his  motion  to  set  it  aside  on^  v,  Lafarge,3  Cal.  130;  Sweet  v.  Bur- 

the  ground   of  excusable   negligence  dett,  40  Cal.  99;  Hitchcock  v.  McEl- 

must  be  made  within  a  year  thereafter,  rath,  69  Cal.  634;  Cameron  v,  Carroll, 

McLean  v.  McLean,  £(4  N.  Car.  366;  67  Cal.  500;  Davis  v.  Rock  Creek,  etc.. 

Askew  V.  Capehart,  79  N.  Car.  17;  Co.,  55  Cal.  359;  Burns  f.  Scooffy,  98 

McDaniel  v,  Watkins,  76  N.  Car.  399.  Cal.  271 ;  Dodge  v,  Ridenour,  62  Cal. 

But  where  the  service  of  summons  263 ;  Pennie  v.  Visher,  94  Cal.  325. 

is  constructive,  he  may  make  his  motion  Florida, — Baars      v.     Gordon,     21 

at  any  time  within  one  year  after  he  is  Fla.  25. 

given  actual  notice  of  its  rendition.  Georgia, — Silverv.  Hull  (Ga.  1895), 

McLean  v,  McLean,  84  N.  Car.  366.  22  S.  E.  Rep.  578;  Exchange  Bank  v, 

2.  Mandamna. — Accordingly,  a  man-  Elkan,  72  Ga.  197. 

damns  to  compel  a  circuit  judge  to  set  Illinois, — Herrington  v,  Stevens,  26 

aside  an  order  denying  a  defendant's  III.   298;   Gillet  v.  Stone,   2  111.  543; 

motion  to  set  aside  his  default  in  not  Messervey  v,  Beckwith,   41   111.  452 ; 

pleading,  will  not   lie;  not,  at  least,  Cook  t;.  Wood,  24  111.  29^;  Gamer  f. 

where  he  had  failed  to  comply  with  Crenshaw,  2  111.  143;  Dunlap  v.  Greg- 

the  rules  by  filing  an  affidavit  of  merits,  ory,    14    111.   App.  6oz  ;    Bowman   v. 

pleading  issuably,  and   tendering  the  Wood,  41  111.  203. 


costs  of  the  default.     Walsh  v.  Wayne 
Circuit  Judge,  76  Mich.  470. 
%,  Alabama, — Allen  r.  Lathrop-Hat- 


Indiana,  —  Cooper  v,  Johnson,   26 
Ind.    247;    Packer    v,    Burt,  51   Ind. 

588. 
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made  before  *  or  after  the  entry  of  judgment.* 

(2)  Discretion  Liberally  Exercised. — The  discretion  ought  to 
be  exercised  so  as  to  bring  about  a  judgment  on  the  merits  of 
the  case,'  unless  the  defendant  has  been  guilty  of  inexcusable 

Michigan,  —  People     v,     Saginaw  and  In  a  manner  to  subserve  and  not 

Circuit  Judge,  39  Mich.  133.  to  impede  or  defeat  the  ends  of  substan- 

Minmesota. — Wejmouth   v.  Gregg,  tial  justice.     In  a  plain  case,  this  dis- 

40  Minn.  45 ;  Bridgman    v.  Damblj,  cretion  has  no  office  to  perform,  and 

41  Minn.  526;  Merritt  v,  Putnam,  7  its  exercise  is  limited  to  doubtiful 
Minn.  493;  Whitcomb  ^9.  Shafer,  11  cases,  where  an  impartial  mind  hesi- 
Minn.  332.  tates.    If  it  be  doubted  whether  the 

Missouri, — Hope  v.  Blair,  105  Mo.  excuse  offered  is  sufficient  or  not,  or 

85 ;  Adams   v,   Cowles,  95  Mo.  507 ;  whether  the  defense  set  up  is  with  or 

Brown  v.  Woody,  64  Mo.  548 ;  Higgins  without  merit  in  foro  legis^  when  ex- 

V.  Peltser,  49  Mo.  155.  amined  under  those  rules  of  law  bj 

Montana, — Haggin  v,  Lorentz,   13  which  judges  are  guided  to  a  conclu- 

Mont.  406.  sion,  the  judgment  of  the  court  below 

New  Torh,'^yi9x^^n  v,  Gould,  41  N.  will  not  be  disturbed.     If,  on  the  con- 

Y.  Super.  Ct.  544;  Clark  v,  Ljon,  3  trary,  we  are  satisfied  bejond  a  rea- 

Hilt.  (N.  Y.)  91 ;  Ljnde  v,  Veritj,  z  sonable  doubt  that  the  court  below  has 

Code  Rep.   (N.  Y.)  97 ;   Ramsej  v,  come  to  an  erroneous  conclusion,  the 

Gould,  4  Lans.  (N.  Y.  )  476 ;  Millard  party  complaining  of  the  error  is  as 

V,  Van  Ranst  17  Abb.  Pr.  (N.  Y.  Su-  much  entitled  to  a  reversal  in  a  case 

premeCt.)3i9,  note;  Churchill  t;.  Mai-  like    the  present  as    in  anj   other." 

lison,  3  Hilt.  (N.Y.)  70;  Mead  v.  Mead,  Bailej  v,  Taaffe,  29  Cal.  424. 

a E.  D.  Smith  (N.Y.)  223 ;  Sherman  v.  After  Remand. — A  trial  court  may  at 

Felt,  2  N.  Y.  186;  Mann  v.  Provost,  3  discretion  open  a  default  for  want  of  a 

Abb.  Pr.   (N.  Y.  Supreme  Ct)  446;  plea  after  a  reversal  of  the  cause  on 

Selover  v.  Forbes,  22  How.  Pr.  (N.  V.  appeal  or  error,  and  a  remand  thereof 

Supreme  Ct.)  477 ;  Mead  V.  Darragh,  for  further  proceedings.    Watersonv. 

I  Hilt.  (N.  Y.)  395 ;  Randall  v.  United  Seat,  10  Fla.  326. 

L.,   etc.,    Ins.    Assoc.   (Super.    Ct.),  1.  Quinn  v.  Case,  2  Hilt.  (N.Y.)  467. 

39  N.  Y.  St.   Rep.  155;  Delancey  v.  S.  Sharp  v.   New   York,  31   Barb. 

Brownell,    4     Johns.    (N.    Y.)    139;  (N.  Y.)  578. 

Cooper  V.  Findlej,  53  N.  Y.  Super.  S.  Pearson  v,  Drobaz  Fishing  Co., 

Ct.  524;  Farish  v.  Cor  lies,  z  Daly  (N.  99  Cal.  425. 

Y.)  274;  Rosenthal  v,  Payne  (C.  PI.),  A    Simple   Dtfj^ult    will    usually  be 

19  N.  Y.  St  Rep  802 ;    Vanderbilt  v.  opened  upon  good  excuse  and  a  good 

Schreyer,  81  N.Y.  646;  Dinsmore  v.  defense    shown.     Clark    v,    Lyon,    3 

Adams,  5  Hun  (N.   Y.)  149;   Ailing  Hilt   (N.Y.)  91;   Kinderhook  Bank 

V,  Fahy,  70  N.  Y.  571 ;  Mather  v.  Car-  v,  Gifford,  40  Barb.  (N.  Y.)  659;  Tul- 

rol  (Supreme  Ct),  14  N.  Y.  St  Rep.  lis  v,  Scott,  38  Tex.  537;  Macomber  v, 

469.  New  York,    17  Abb.  Pr.  (N.  Y.    Su- 

Pennsylvania, — King  v.  Brooks,  72  per.  Ct.)  37;   Quinn  v.  Case,  2  Hilt 

Pa,  St.  3^;  Fisher  v.  King,  31  W.  N.  (N.  Y.)  467;   Excise  Com'rs  v,  Hol- 

C.  (Pa.)  515;  Com.  V,  Howard,  11  W.  lister,   2   Hilt.  (N.  Y.)  588;  Huart  v. 

N.  C.  (Pa.)  81;  Riegel  v.  Wilson,  60  Goyeneche,  56 Cal.  429. 

Pa.  St  388;  Hill  V.  Irwin,  33  Pa.  St  It  was  said  in  Grady  v.  Donahoo, 

314.  108  Cal.  311,  quoting  with  approval 

Waskington. — Llvesley  v,  O'Brien,  Watson  v.  San  Francisco,  etc.,  R.  Co., 

6  Wash.  553.  41  Cal.  17 :  **  The  exercise  of  the  mere 

"Boaad'*  IHaeretloii. — ^**The  discre-  discretion  of  the  court  ought  to  tend, 
tion  intended,  however,  is  not  a  capri-  in  a  reasonable  degree,  at  least,  to 
clous  or  arbitrary  discretion,  but  an  bring  about  a  judgment  on  the  very 
impartial  discretion,  guided  and  con-,  merits  of  the  case ;  and,  when  the  cir- 
troUed  in  its  exercise  by  fixed  legal  cumstances  are  such  as  to  lead  the 
principles.  It  is  not  a  mental  discre-  court  to  hesitate  upon  the  motion  to 
tion,  to  be  exercised  en  gratia^  but  a  open  the  default,  it  is  better,  as  a  gen- 
legal  discretion,  to  be  exercised  in  eral  rule,  that  the  doubt  should  be  re- 
conformity  with  the  spirit  of  the  law,  solved  in  favor  of  the  application.'' 
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neglect,'  or  it  would  be  unjust  to  the  plaintiff  to  grant  thei 
Or  the  plaintiff  has  lost  an  opportunity  of  trial,  in  wbi 
the  application  should  be  denied.' 

In  DnbtfDl  0mm. — Where  the  case  presented  is  doubtful,  tl 
cation  should  be  decided  in  favor  of  the  party  in  default.* 

(3)  Affecting  Coparty  Only. — The  default  will  not  be 
for  reasons  affecting  a  coparty  only  who  does  not  joii 
application.*^ 

(4)  Special  Proceedings  and  Orders  after  Judgment. — ' 
that  courts  have  discretionary  power  to  excuse  defaults  aj 
defaults  taken  in  special  proceedings*  and  to  orders  take 
case  after  judgment  as  for  contempt.'' 

c.  Motion  to  Vacate  Default — (i)  General  Rule. - 
the  motion  is  to  set  aside  or  vacate  a  default  or  judgment 
the  same  principle  applies  as  in  motions  to  open  the  defai 

tuUtTcrtoit  Mnitft. — Where  a  de-  proceedings  to  condemn  laoc 

lault  has  been  inadvertently  permitted  road   purposes,  the  owner  i 

bj  a  defendant  having  ■  substantial  fault,  the  Supreme  Court,  od 

defense,  the  court  should  exercise  its  confirm  the  report  of  the  coi 

discretion  most  tiberallj  in  granting  ers,  has  power,  the  default 

the  application.     Hitchcock  v.  Mc-  cused,  to  open  It,  set  aside  t 

Etrath,  69  Cal.  634.  and  order  a  new  hearing. 

D«iHiH  Hot  Pmned  On.— Where  It  is  of  Nev  York,etc.,R.Co.,93 
apparent  that  Ihe  default  was  suffered        An  InqnMt  In  DkmngM  uik 

through   mistake   and   the    defendant  fault   may  be  set  aside  at  d 

bas    not    been   guiitj   of    laches,   the  on   a   showing  bj  the  defen 

court  is  not  required  to  pass  upon  the  good  defense.    Philips   v.    I 

validity  of   the   defense,   unless   it   is  Johns.  <N.   Y.)  141 ;   Fink  i> 

clearly  frivolous.  Benedict  v.  Amoui,  jlobns.  (N.  Y.)  344;  Fiokr, 

85Hun(N,V.)383,    Seej«/ra,XVlII,  Johns.  (N.  Y.)  345;  Briggs  1 

ii.^.8(fl).  3  Johns.  (N.  Y-)  449- 
.   1.  Pearson  v.  Oroba*  Fishing  Co.,         I,  Klein  ».   Wegman,  74 

99  Cal.  425.  Y.)i. 

In  Parrott  v.  Den,  34  Cal.  79,  Itwas        a.  Hakes   ».   Sfaupe,   37   1 

said :  "  Everr  consideration  of   expe-  Harrison   v.     Kramer,    3    I 

diencj  and  justice  is  opposed  to  the  Jackson   v.  Union  Bank,  6 

opening  up  of   cases  in  vuhich  judg-  (Md.)    151,     note;    Munnik 

ment   by    default    has  been    entered,  Dorsett.    >    Har.    &    G.    (I 

unless  it  be  made  to   appear   prima  Klinefelter^.  Carey, sGill.J 

/arte  that  the  judgment  as  it  stands  is  349;  Reagan  v.  Madden,  17  ! 
unjust."  Bator*  SntiT  •!  AdcnwBt.- 

t.  Graham    v.   Pinckney,    7   Robt.  court   ii  under  no  compulsi 

<M.  Y.)  147.  aside  a  default  although  tht 

S.  1  Tidd's  Pr.  567.  tion  is  made  before  the  ju 

«.  Wolff  v.  Canadian  Pac.   R,  Co.,  entered  thereon.   Sangr.  Le 

89Cal.337;  Watson  c.  San  Francisco,  674;  Hale  r.  Bender,  13  Net 
etc.,  R.  Co.,  41  Cal.   17;  Cameron  v.        IlecU««c«  ol  I>afand*iit.— 

Carroll,   67   Cal.    500;     Lodtman    v.  case,  apparently  in  default,  ' 

Schluter,  71  Cal.  94.  larly  called  for  trial,  and  the 

H.  Chapman  v.  Lemon,  11  How,  Pr.  stated  in  effect  that  he  thoufi 

(N.  Y.  Supreme  Ct.)  331:.  filed  a  plea,  but  after  search  I; 

a.  In  Matter  of  New  York,  etc.,  R.  able  to  find  it,  and  did  not  m 

Co.,  93  N.  Y.  385:   In  Matter  of  New  tabliah  acopyoraakleavetofi 

York  Cent.,  etc.,  R.  Co.,  64  N.  Y.  60.  plea  in  lieu  of  the  alleged  ori 

OonaamnatlOB   ProeeadtiiBa. — Where,  thereupon  a  judpmetit  by  d< 

upon  a  hearing  before  commissioners  rendered  against  him  in  th( 

appointed  to  appraise  the  damages  In  and  hearing  of  himielf  and  hi 
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an  order  granting  or  denying  the  motion  is  ordinarily  discretion- 
aiy.i    And  a  decision  on  conflicting  affidavits  raising  questions  of 

and  without  objection  from  either,  it  ney,  8  Iowa  521 ;  Callaman  v.  ^tna 

was  held  an  improper  exercise  of  dis-  Nat.  Bank,  &^  Iowa  8;   McDonald  v. 

cretion  to  set  aside  the  judgment  and  Finney,  87  Iowa  529 ;  Brett  t».  Farr,  58 

reinstate  the  case.     Griffin  t;.  Brewer,  lo wa 442;  Clarke  i'.  Hedge,  10  Iowa  528; 

96  Ga.  758.  Harrison  v.  Kramer,  3  Iowa  543 ;  Mes- 

1.  lilinois. — Harmison   r.  Clark,  2  senger  v.  Marsh,  6  Iowa  491 ;  Rogers 

111.  131 ;  Wallace  z^.  Jerome,  2  111.  524;  v.  Cummings,    11  Iowa  459;  Willett 

Gillet  V.  Stone,  2  111.  539;  Buckmaster  v,  Millman,  61   Iowa  123;  Kreisinger 

V.  Drake,    10  111.   321;    Woodruff  v.  zk  Icarian  Community,   16  Iowa  586; 

Tjler,  10  111.  457 ;   Greenleaf  v.  Roe,  Harrison  v,  Kramer,  3  Iowa  543 ;  Gil- 

17  III.  474;  Rich  V.  Hathaway,  18  111.  bert  v.  Wilcox,  33  Iowa  594;  State  v, 

548;  Chicago  V,  Adams,  24  111.  492;  Elgin,  11  Iowa  216;  Stone  v.  Brown, 

Chicago   V,    Rosenfeld,  24  111.  495;  14  Iowa  595;  Thatcher  v,   Haun,  12 

U.  S.  Express  Co.  v.  Bedbury,  34  111.  Iowa  303;  Harper  v.  Drake,  14  Iowa 

459;  Bowman  v.  Wood,  41   111.  203;  533. 

Cox  V,  Brackett,  41  111.  222;   Bell  v.  Kansas. — Freeman  t;.  Hill,  45  Kan. 

Nims,  51  111.  171 ;  Scales  v,  Labar,  51  435 ;  Sprat  ley  v.  Putnam  F.  Ins.  Co., 

Ill  232;  Hovey  v,  Middleton,  56  111.  5  Kan.  155. 

468;  Bowman  v.  Bowman,  64  111.  75;  Michigan. — Loreet;.Reeve8,aMich. 

Fergus  v.  Garden  City  Planing  Mill,  133. 

etc.,  Mfg.  Co.,  71  111.  51 ;  Grosvenor  Minnesota. — Granse  v,   Frings,  46 

V.  Doyle,  50  III.  App.  47;   Boyle  v.  Minn.  352.    So  in  Lord  v.  Hawkins, 

L^^if  73  111.  175 ;  Thielmann  v.  Burg,  39  Minn.  73 ;  Pine  Mountain  Iron,  etc., 

73  111.  293;  Union  Hide,  etc.,  Co.  v.  Co.   v.  Tabour,   55  Minn.   287;   Van 

Woodier,  75  111.  435;  Constantine  v.  Aemam  v.  Winslow,   37   Minn.  514; 

Wells,  53  111.  192;   Hitchcock  v.  Her-  Frankoviz  v.   Smith,  35  Minn.   378; 

zer,  90  111.  543 ;   Gallagher  v.  People,  Washburn  v.   Sharpe,   15  Minn.   63 ; 

91  111.590;  Andrevi's  V.  Campbell,  94  Exley  v.  Berryhill,    36    Minn.    117; 

111.  577;  Palmer  v.  Harris,  98  111.  507;  Woods  v.  Woods,  16  Minn.  81. 

Waug:h   v.  Suter,  3    111.    App.   271 ;  Missouri. — Wagemann  v.    Jordan, 

Bridges  v.  Stephenson,  10  111.  App.  19  Mo.  503;  Griffin  v.  Veil,  56 Mo.  310; 

369;  Board  of  Education  v.  Hoag,  21  Jacob  v.  McLean,  24  Mo.  40;  Kribben 

III  App.  588;   Stenzel  v.  Sims,  25  111.  v.  Eckelkamp,  34  Mo.  ^80;  State  v, 

App- 538;  Wheeler  Chemical  Works  Claudius,  3  Mo.  App.  561;  Robyn  v. 

r.  Alexander,  30  111.  App.  502 ;  Peoria,  Chronicle  Pub.  Co.,  127  Mo.  385 ;  Pry 

etc.,  R.  Co.  V,  Mitchell,  74  111.  394;  v.  Hannibal,  etc.,  R.  Co.,  73  Mo.  123; 

Hallr.  Emporia  First  Nat.  Bank,  133  Judah  v.  Hogan,  67  Mo.  252;  Tucker 

^^•234;  Cook  ^^  Wood,  24  111.  295;  v.  St.  Louis  L.  Ins.  Co.,  63  Mo.  588; 

Garner    v.     Crenshaw,    2     111.     143;  Florez  v.  Uhrig,  35  Mo.  517;  Jacob  v. 

Treutler    v,     Halligan,    86    111.    39;  McLean,  24  Mo.  40. 

Harmison    v,   Clark,    i    Scam.    (111.)  Montana.  —  Blaine   v.    Briscoe,    16 

135;  Mason  v.  McNamara,  57  111.  274;  Mont.  582;  Loeb  v.  Schmith,  i  Mont. 

Souerbty  v,  Fisher,  62  111.  135;  Cox  87;    Lowell    v,  Ames,  6  Mont.    187; 

^.  Brackett,  41  111.   222;   Wallace  v.  Briscoe  v.  McCaffery,  8  Mont,  336. 

Jerome,  2  111.  524 ;  Gamer  v.  Crenshaw,  Nebraska. — Clutz  v.  Carter,  12  Neb. 

^  ^^^'  143;    Harrison  v.  Clark,   2  111.  113. 

13^;  Woodruff  V.  Tyler,  10  III.  458.  New  Mexico.^Metzger  v.  Waddell, 

Indiana. —  Hazel ngg     v.      Wain-  i  N.  Mex.  400. 

Wright,  17  Ind   215 ;  Smith  t;.  Noe,  30  New  Tork. — Beekman   v.  Peck,  3 

lnd.135;  Carlisle  f.  Wilkinson,  12  Ind.  Johns.  Ch.  (N.  Y.)  415. 

9n  Cooper  v.  Johnson,  26  Ind.  247;  Ohio. — Niles  v.  Parks,  49  Ohio  St. 

Phelps  V,  Osgood,  34  Ind.  150;  Blake  370. 

'•  Stewart,  29  Ind.  318;  Clegg  v.  Pat-  Oregon, — Crandall  v.  Piette,  i  Ore- 

terson,  32  Ind.  135.  gon  2^;  Lovejoy  v.  Willamette  Locks 

loTifa. — ^Marsh  v.  Colony,  36  Iowa  Co.,  24  Oregon  569;  White  v.  North- 

^;  Reihcr  v.   Webb,  73  Iowa  559;  west  Stage  Co.,  5  Oregon  99. 

McNuIty  V.  Ererett,  17  Iowa  581 ;  Allen  Pennsylvania. — Beaver  v.  Slear,  168 

7.  Rogers,  27  Iowa  106;  Kingt;.  Kin-  Pa.  St.  466. 
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fact  only  will  rarely  or  never  be  rcveraed  on  appeal* 

(2)  Vacating  Order  of  Vacation, — A  court  may  also  ai 
tion,  and  before  the  expiration  of  the  term,  vacate  its  1 
vacating  or  setting  aside  the  judgment  by  default,  and  rest 
cause  to  its  prior  condition* 

(3)  Judgment  Void  or  Irregular. — Where  the  judgnr 
default  is  void,'  or  substantially  irregular,  the  applicant  ba 
right  to  have  it  set  aside  or  vacated*  Any  other  irreeul 
excuse  may  generally  be  ignored  by  the  court,'  altnoi 
default  was  taken  through  the  ignorance  or  mistake 
defendant.* 

(4)  Facts  Arising  after  Judgment. — Where  facts  havi 

SoxM  Coro/i'wa.— Smalls  ri.  Benevo-  Flanigan  v.  Duncan,   47   M 

lent  Soc,  33  S.  Car.  60a;  Carrol]  v.  Butti   n.   Campbell,  ■  15   S. 

Tompkins,   14  S.  Car.  333;  TrueCt  v.  Palmer  v.  Harris,  98  III.  5< 

Rains,    17    S.    Car.   451;    Sanders   v.  the  affidavit  of  the  sheriff  u 

Sanders,  28  S.  Car.  609.  service,  upon  which  a  judgni< 

Vermont. — School    Dist.   No.    I   v.  fault  was   rendered,  contrad 

Austin,  46  Vt.  90.  affidavits  of  the  appellants. 

(KijcDKiiif.— Wood  V.  Lake,  13  Wis.        KUUkaDlsputAd.— An  orde 

84;  Grootemaat  v.  Tebel,  39  Wis.  576.  to  vacate  and  set  aside  a  jud| 

United  Slalei.—\J.  S.   v.   Evans,  5  default  on  the  alleRed  groun 

Cranch(U.  S.)   380;   Welch  v.   Man-  take  and   inadvertence  of  th 

deville,  7  Cranch  (U.  S.)  153.  ant  will  not  be  reversed  whf 

Tallnia  to  PUad.— The  granting  of  a  decided  on  affidavits  conflict 

default  because    a    pleading    hat  not  whether  or  not  the  defendan 

been  filed,  or  giving  leave  to  file  the  to  answer  in  time  arose  from 

same,  Isdiscretlonarj.  Ctute  f.  Hazle-  inadvertence,    or    excusable 

ton,    sr     Iowa     355;     Mulhollan     v.  Poirier  p.  Gravel,  88  Cal,  79. 
Scoggin,  SNeb.  JOi^Creblerv.  Eidel-        Btipulatton  of   Oamua].— W 

bush,  34  Wis.  163.  applicant  claimed  that  there 

striUnK  Out  Jadcmant. — So   Is    the  vate  agreement  between  coi 

graining  of  a  motion  to  strike  out  a  the  case  should  not  be  tried 

Judgment  hj  default  to  allow  the  entrj  daj  set  unless  both  parties  wi 

of  a  judgment  by  confession  /or  the  as  to  which  point  he  was  flati 

debt,  interest,  and  costs.     Thomas  v.  dieted  by  the  affidavit  of  the  1 

Mohler,  35  Md.  36.  attorney,  the  decision  of  the 

JadsmMit   QnJsUnc   Tltla. — An  order  affirmed.     Swanstrom   v.  M 

setting  aside  a  judgment  quieting  the  Minn.  359. 
title  of   the   plaintiff   to  city   lots  to        S.  Obenchain  v.  Comegy! 

which  the  defendant  disclaimed  title,  496. 

and  allowing  the  grantees  of  the  de-         >.  Schaettler  v.  Gardiner, 

fendant  to  come  in  and  defend,  will  not  404. 

be    disturbed,  if   it  is  shown   on   the        «.  People  v.   Babcock,  i  I 

part  of  the  defendant  and  his  grantees  (N.  Y.  SupremeCt.)5;  Steei 

that  the  disclaimer  was  made  through  i  How.  Pr.  (N.  Y.  Supreme 

an   inadvertence   and  mistake   of  fact  Royce  v.  Mott,  I  How.  Pr.  (' 

of   the  defendant's   attorney   in   sup-  preme  Ct.)  50;  Bromaghim 

posing   that   the    property   had    been  i  How.  Pr.  (N.  Y.  Supreme 

canveyed  by  the  defendant  before  the  Pike  v.  Power,  i  How.  Pr.  (. 

commencement  of  the  suit,  whereas,  preme  Ct.)  103. 
jl   fact,  the  conveyances   were  made        8.  WoHord  f.  Bowen,  57  "h 

pending  the  suit,  and  after  a  notice  of  Taylor  v.  Pope,  I06  N.  Car, 

lia  fendens    had   been   filed    by    the  Wyck  v.  Hardy,  39  How.   Pi 

plaintiff.     Underwood  T>.  Underwood,  Ct.   App.)   393;    Jacquerson 

87  Cal.  533.  Erben,   3  Abb.   Pi'.  (N.   Y. 

1.  Polrier  V.    Gravel,  88   Cal.    79;  Ct.)  315. 
Swatistrom  v.  Marvin,  38  Minn.  359;         6.   Wagemann  r.  Jordan,  i< 
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since  a  judgment  by  default  is  entered  which  would  render  the 
execution  thereof  unjust  it  will  be  vacated.^ 

d.  Extent  of  Rule — (i)  Under  Statutes. — ^The  rule  that  the 
decision  of  the  motion  rests  in  discretion  applies  to  an  exercise  of 

power  under  statutes  of  relief,^  unless  the  terms  of  the  statute 

1«  Wetmore  v.  Law,  34  Barb.  (N.  such  a  showing  is  addressed  to  the  dis- 

Y.)  515.  cretion  of  the  court,  Decker  v.  Graves, 

S.  Thomas  v.  Morris,  8   Utah  291,  10  Ind.   App.   27,  subject  to  review, 

holding  that  the  decision  of  the  trial  however,  to  determine  whether    the 

court  on  an  application  to  set  aside  a  exercise    of    power    has    been    used 

judgment  bj  default,  under  a  statute  without  abuse.    Decker  v.  Graves,  to 

allowing  it  on  the  ground  of  mistake,  Ind.  App.  27 ;  Wells  v.  Bradley,  3  Ind. 

inadvertence,     etc.,    is   discretionary  App.  278;  Dallin  v,  Mclvor,  12  Ind. 

and  wiU  not  be  reversed  on  appeal  in  App.  150. 

the  absence  of  an  abuse  of  discretion.  In  Netmtika  it  has  been  declared  that 
la  loalb  Oandlna,  where  the  motion  the  court  should  set  aside  a  simple  de- 
to  open  the  default  is  made  upon  fault  before  judgment  entered  where 
affidavits  and  noticed  within  two  the  defendant  shows  a  meritorious  de- 
months  after  judgment  rendered,  it  fense  and  it  does  not  appear  that  he 
is  disoretionarj  and  unappealable  if  has  been  guilty  of  gros9  laches.  Hag- 
made  under  section  197  of  the  Code  ger^  v.  Walker,  21  Neb.  596;  Blair 
<A  Procedure.  If  made  under  the  Act  v,  west  Point  Mfg.  Co.,  7  Neb.  146, 
of  1869,  Gen.  Stat.,  c.  CV.,  $  2,  it  de-  where  the  court  said:  *'The  court 
peiuls  upon  issues  of  ftict  and  proof,  should  have  set  the  default  aside  and 
and  for  that  reason  cannot  be  rem-  permitted  the  plaintiffs  in  error  to 
edied.  Tmett  v.  Rains,  17  S.  Car.  451.  answer.  A  party  in  default  may  be 
ladnpaBdciilly  of  BtatttUs,  the  trial  permitted  to  answer  upon  such  terms, 
courts  possess  and  exercise  a  large  as  to  the  payment  of  costs,  as  may  be 
discretionary  power  in  the  vacation  of  prescribed  by  the  court,  at  any  time 
judgments  by  default.  Hoag  v.  Old  before  the  judgment  is  rendered.  And 
People's  Mut.  Ben.  Soc,  i  Ind.  App.  33.  where  it  is  apparent  that  the  party  in 
OoutnwfeUniofStatiita.^Whereitwas  default  has  a  meritorious  defense  to 
expreaaiyprovlded,  in  an  act  **to  abolish  the  action,  the  court  must  permit  the 
attorneys'  fees  in  certain  cases,"  that  answer  to  be  filed.  The  court  cannot 
the  defendant  shall  plead  to  the  merits  deprive  a  suitor  of  a  substantial  right 
within  the  first  week  of  the  appearance  under  the  plea  of  the  exercise  of  dis- 
term  or  foHeit  his  right  to  make  any  cretion." 

defense  thereafter,   though  the   Ian-  But  later  cases  appear  to  have  mod- 

guage  is  imperative,  the  statute  must  be  ified    this  rule  and  to  regard    it  as 

so  construed  as  to  authorize  the  court  wholly  within    the  discretion  of  the 

in  which  the  suit  is  pending,   in  its  trial  court.    Bemstien  v.  Brown,  23 

discretion,  to  permit  the  defendant  to  Neb.  ^ ;  Lichtenberger  v.  Worm,  ^i 

plead  at  a  subsequent  term.    Sally  v.  Neb.    856,     where    the    court    said : 

Oooden,  5  Ala.  78.  '*  The  statement  made  in  those  cases 

lailna. —  Although    in    Indiana    a  [the  earlier  ones]   must  be  regarded 

statute  providing  that  the  court  **  shall  rather  as  a  rule  to  guide  the  exercise 

relieve  a  party  from  a  judgment  taken  of  discretion  by  district  courts  than  an 

tgainsthim  tnrough  his  mistake,  inad-  absolute  rule  of  law  governing  the  re- 

vertence,  surprise,  or  excusable    neg-  view  of  cases  by  this  court,  because  it 

lect"  is  construed  to  be  mandatory,  if  has  been  distinctly  decided  that  where 

a  proper  showing  is  made  under  the  a  default  has  been  regularly  entered  it 

statute,  section  399,  Rev.  Stat.   1894 ;  is  largely  within  the  discretion  of  the 

I>ecker  ir.  Graves,   10  Ind.  App.  27;  trial  court  to  say  whether  the  defend - 

Smith  t^.  Noe,  30  Ind.  117;  Phelps  v.  ant    shall    be   permitted  to  come  in 

Osgood,  34  Ind.  150;  Bush  v.  Bush,  afterwards  and  make  his  defense." 

^Ind.  70;  Cavanaughi/.  Toledo,  etc.,  In  IStvw  York  it  was  discretionary, 

K..  Co.,  ^  Ind.  149,  yet  the  question  under  sections  107  and  121  of  the  Code 

whether  the  evidence  adduced  on  the  Civ.  Pro.,  to  allow  the  defendant,  on 

^pUcation  is  sufficient  to  constitute  application    to  the  court,  showing  a 
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peremptorily  require  that  the  motion  be  granted.* 

(2)  In  Criminal  Cases. — Where  a  default  may  be  taken  in  crimi- 
nal cases  it  is  discretionary  with  the  court  to  vacate  it.* 

(3)  In  Chancery. — See  article  DECREES,  vol.  5,  p.  1004. 

e.  Moulding  the  Proceedings. — Where  the  application  is 
granted  the  proceedings  should  be  so  moulded  that  they  will  not 
bear  inequitably  on  the  plaintiff.^ 

/.  Abuse  of  Discretion — ^By  Bonui  of  notion.— Where  the  case 
presented  is  such  that  an  order  refusing  the  motion  would  work 
injustice  to  the  defendant,^  the  court  must  grant  it  as  of  right,^ 

sufficient  excuse  and  swearing  to  the  after  judgment.    The  section  does  not 

merits,  to  serve  his  answer  and  come  — certainly  not  in  terms — leave  it  to 

in  and  defend  after  the  time  to  answer  the  discretion  of  the  court.    A  good 

had  expired.  Ljnde  v.  Veritj,  3  How.  defense  to  the  action  must  certainly 

Pr.  (N.  Y.  Supreme  Ct.)  350;  Allen  V.  be    considered   'good    cause    shown.' 

Acklej,  4  How.  Pr.  (N.  Y.  Supreme  The    construction    we  place  on   sec- 

Ct.)  5.  tion  66  is  that  it  provides  to  the  de- 

In  Yonnont  a  petition  to  set  aside  a  fendant,  who  comes  within  its  terms, 

default  is  addressed  to  the  discretion  and  who  shows  that  he  has  a  good  de- 

of  the  court.     Goddard  v.  Fullam,  38  fense,  and  who  has  not  lost  his  right 

Vt.  75;  Mosseauz  v.  Brigham,  19  Vt.  hj   laches,  an  opportunity  to  defend 

457 ;  Scott  V,  Stewart,  5  Vt.  57.  as  a  matter  of  right  and  not  of  discre- 

1.  Hane   v,   Goodwyn,  2  Bay    (S.  tion." 

Car.)  521.  S.  Com.  v.  Quirk,  155  Mass.  296. 

The    Minnsaota    Staliito,    providing  S.  Strauch x^koyal Land  Co.,  5  W. 

that  a  defendant** may,  on  application  N.  C.  (Pa.) 473. 

to  the  court,  and  on  sufficient  cause  4.  Waugh  v.  Suter,  3  111.  App.  374. 

shown,   be    allowed  to    defend    such  No  Notioo  of  Procoodlns. — ^Where  the 

action  at  any  time  within  one  year  defendant's  averment  that  he  had  no 

from  the  rendition  of  judgment,''  is  personal   knowledge  whatever  of   the 

mandatory,  and  requires  the  court  to  pendency  of  the  action  until  after  the 

grant  the  application,  provided  he  has  judgment  was  rendered  is  uncontra- 

brought  himself  within  the  terms  of  dieted,  or  is  substantially  proved,  it  is 

the  statute  with  a  good  defense,  and  an  abuse  of  discretion  to  deny  the  ap- 

has  not  lost  his  rights  through  laches,  plication.    Albright  v.  Warkentin,  31 

Boeing  v.  McKinley,  44  Minn.   392;  Kan.  442. 

Lord  V.  Hawkins,  39  Minn.  73,  over-  In  msaonzl,  Nelnraaka,  and  Monfeuia  it 

ruling  Washburn  v.  Sharpe,  15  Minn,  is  held  an  abuse  of  discretion  to  re- 

63,  and  Frankoviz  i;.  Smith,  35  Minn,  fuse  to  set  aside  an  interlocutory  judg- 

278.  ment  by  default  where  the  applica- 

In  Lord  v,  Hawkins,  39  Minn.  73,  it  tion    shows    a    meritorious    defense 

was  said  :  '*  In  the  cases  of  Washburn  and  a  reasonable  degree  of  diligence. 

V.  Sharpe,  15  Minn.  63;  Frankoviz  v,  Adams  v.  Hickman,  43  Mo.  168;  Tay- 

Smith,  35  Minn.  278,  it  was  assumed —  lor  v,  Trumbull,  32  Neb.  508;  Heardt 

though  in  neither  case  was  it  necessary  v.  McAllister,  9  Mont.  405. 

to  decide — ^that  in  both  sections  66  and  6.  Camp  xk  Stewart,  2  E.  D.  Smith 

125  the  application  is  addressed  to  the  (N.  Y.)  88. 

discretion  of  the  court.     Upon  a  more  Whero  Borvloo  Void. — It  is  an  abuse  of 

careful  examination  and  comparison  discretion  to  refuse  a   motion  to  set 

of  the   two  sections  we  are  satisfied  aside  a  judgment  by  default  entered 

that  herein  lies  the  chief   difference  without  service  on  tiie  defendant  and 

between    them.     The    latter    section  upon  unauthorized  entry  of  appear- 

provides  that  the  court  *  may,  in  its  ance  by  attorney.     Rice  v.  Griffith,  9 

discretion,'  grant  the  relief;  the  other  Iowa  539. 

that  the  defendant,  on  application  and  In  a  biyoroo  Snlt  it  was  held  an  abuse 
good  cause  shown,  before  judgment,  of  discretion  to  refuse  to  vacate  a  de- 
4hall  be  allowed  to  defend,  and  may  fault  where  it  appeared  that  a  defend- 
in  like  manner  be  allowed  to  defend  ant,  who  was  a  nonresident,  imme- 
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and  a  denial  constitutes  an  abuse  of  discretion.^ 

In  ^nating  tlie  Kotion. — So  where  the  motion  is  granted  upon  an 
application  entirely  destitute  of  merit  or  excuse  the  court  ex- 
ceeds its  power,*  and  the  order  will  be  reversed  as  an  abuse  of 
discretion  *  unless  the  judgment  was  irregularly  entered.* 

diately  upon  receiving   the  summons        Bxciuable  KlBtalce. — It  was  held  an 

empiojedcoupsel  where  she  lived,  who  abuse  of  discretion  to  refuse  to  grant 

at  once  wrote  to  a  local  attorney  in-  an   order  opening    a  default  upon  a 

qulrin?  whether  he  would  appear  for  showing  that  the  defendant  made  a 

the  defendant,  that  the  latter  appeared  mistake  as  to  the  day  he  was  served 

in  the  case,  but  after  securing  plain*  with  a  copy  of  the  complaint  and  sum* 

tiff's  acceptance  of  a  compromise  as  to  mons ;    that  he  wa&   ready  with  his 

alimony,  which  he  understood  he  was  answer  containing  allegations  of  meri- 

anthorized  to  offer  on  behalf  of  the  de-  torious  defense  on  the   day  the    de- 

leodtnt,  wrote  that  he  would  withdraw  fault  was  entered,  and  that  upon  a  full 

from  the  case  unless  such  compromise  and  fair  statement  of  all  the  fkcts  of  the 

was  accepted   by  the  defendant;  that  caae  he  was  advised  by  his  counsel 

the  defendant  refused  such  proposed  that  he  had  a  good  and   perfect  de- 

compromise  by  telegraph,  and  followed  fense.     Reidy-r,  Scott,  53  Cal.  69. 
the  same  with  letters  explaining  such        2.  Nelson  v.  Donovan,  16  Mont.  85. 
refusal,  which  were  returned  unopened ;        manndaratandinf  between  Party  and 

that  upon  receipt  of  such  message  he  ▲ttomej. — In  Kite  v.  Lumpkin,  40  Ga. 

declined  to   file    defendant's  answer,  506,  it  was  held  an  abuse  of  discre- 

which  he  had  in  his  possession,  and  tion  to  open  a  default  upon  a  show- 

which  disclosed  a  meritorious  defense ;  ing  that  the  party  has  a  good  defense 

and,  refusing  to  take  further  action,  at  law,  but  that  in  consequence  of  a 

suffered  the  case  to   go  by  default,  misunderstanding     between     himself 

Simpkins  v.  Simpkins,  14  Mont.  386.  and  his  attorney,  the  defense  was  not 

1.  HoUiman  v.  Pearlstone  (Tex.  Civ.  filed,  and  judgment  was  taken  by  de- 

App.  1895),  29  S.  W.  Rep.  542,  where  fault 

defendant,  having  been  taken  sick  while        lb  a&  Aetlon  of  IQeefement  it  was  held 

hastening  to  court,  immediately  moved  that  it  would  be  an  abuse  of  discretion 

to  vacate  the    Judgment    by   default  to  set  aside  a  judgment  by  default  and 

entered  against  him  in  his  absence,  allow  a  tenant  to  appear  and  defend 

Decker  v.  Graves,   10  Ind.  App.  25 ;  his  possessions.     Klinefelter  v.  Carey, 

Ticker  t'.  St.  Louis  L.  Ins.  Co.,  63  3  Gill  &  }.  (Md.)  549. 
Mo.  588;    Simpkins  v.  Simpkins,    14        8.  Arnold   v.   Palmer,  23   Mo.  411; 

Mont.  386;  Ciutz  V,  Carter,  12  Neb.  John  F.  Noye  Mf^  Co.  v.   Wheaton 

113;  McArthur  v.  Slauson,   60  Wis.  RollerMillCo.  (Minn.  i895),6i  N.  W. 

393.  Rep.  910;  Joynes  v,  Scott,  34  Md.  58. 

SlglitNeslect.— Where  the  defendant  Lack  of  Gkwd  FaiCh.^  Where  the  de- 
pleaded  a  good  defense  and  intended  fense  proposed  by  the  defendant  is  evi- 
io  good  faith  to  g:o  to  trial  when  the  dently  not  set  up  in  good  faith,  the 
cause  should  be  called,  and  the  counsel,  order  setting  aside  the  default  will  be 
with  the  virtual  consent  of  the  court,  reversed  as  an  abuse  of  discretion, 
arranged  with  the  clerk  to  notify  de>  Hinman  v.  C.  H.  Hamilton  Paper  Co., 
fendant  by  telephone,  at  its  place  of  53  Wis.  171 ;  Holden  v.  Kirby,  21  Wis. 
business  in  the  city  where  the  court  150;  Stilson  v.  Rankin,  40  Wis.  527. 
sat,  when  the  case  was  called,  and  ft.  Arnold  v.  Palmer,  23  Mo.  411. 
there  was  only  slight  unnecessary  de-  QroM  MegUgeace  of  Attorney. — Where 
lay,  if  any,  on  the  part  of  defendant  in  the  attorney  for  the  defendant  was 
tppearingincourtafter  being  notified,  guilty  of  gross  negligence,  and  the 
daring  which  period  judgment  by  de-  application  was  granted  although  no 
^olt  was  entered,  it  was  held,  where  excuse  was  shown  therefor,  it  was  held 
an  iamediate  motion  was  made  to  set  an  abuse  of  discretion.  John  F.  Noye 
tiie  judgment  aside,  that  a  denial  of  Mfg.  Co.  v.  Wheaton  Roller  Mill  Co. 
the  motion  was  erroneous.  Hinman  <Minn.  1895),  61  ^*  ^-  Rep.  910. 
-0,  C.  H.  Hamilton  Paper  Co.,  53  Wis.  Oonteiled  Ond  Btimlattoii.— Where 
169.  a  rule  of  oourt  requires  a  stipulation 
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14.  Bflfect  of  Motion  and  Ruling  Thereon— a.  As  Res  Adjudi- 
CATA. — The  ruling  of  the  court  on  a  motion  to  set  aside  a  default 
is  res  adjudicata  until  reversed  on  appeal,  or  until  the  order  is 
expressly  or  impliedly  set  aside.* 

b.  On  Time  to  Appeal. — A  motion  to  set  aside  a  judgment 
does  not  affect  the  operation  of  the  statute  limiting  a  time  in 
which  to  take  an  appeal  from  the  judgment.^ 

c.  On  Right  to  Revive  Judgment. — Where  a  judgment  by 
default  has  once  been  absolutely  set  aside,  it  cannot  be  revived.' 

d.  After  Cause  Continued.— Where  the  judgment  is 
opened  and  the  cause  continued,  the  plaintiff  must  prove  his  case 
in  the  ordinaiy  way.* 

e.  Effect  on  Parties. — After  the  judp^ment  is  opened  at  the 
instance  of  the  defendant,  he  occupies  the  same  relation  to  the 
cause  as  if  no  action  had  been  commenced  against  him.^ 

/.  Effect    on   Proceedings    after  Judgment. — ^Where 

the  judgment  by  default  is  set  aside,  subsequent  proceedings  fall 
with  it.* 

made  in  the  cause  to  be  entered  upon  become  a  '^finalitjin  the  litigation"  un- 
the  record  in  writing,  an  order  opening  til  the  motion  is  decided.  Crane  v.  Rich- 
a  judgment  by  default  upon  conflicting  ardson  (Miss.  i895)»  ^^  ^'  Rep<  54^. 
affidavits  as  to  the  making  of  an  oral  NonappMrane*  on  Day  Flzad  for  How 
stipulation  extending  the  defendant's  Trial. — Where  the  judgment  bj  de- 
time  to  answer,  in  violation  of  which  fault  is  opened  and  a  daj  fixed  for  a 
it  is  alleged  the  judgment  was  entered,  new  trial,  the  court  may,  on  nonappear- 
will  be  reversed  as  an  abuse  of  discre-  ance  of  the  defendant  on  that  daj, 
tion.  Martin  r.  De  Loge,  15  Mont.  343.  vacate  the  order  granting  a  new  trial 
Vacating  Allowance  of  Glalm. — It  is  an  and  confirm  the  first  j  udgment.  Mitch- 
abuse  of  discretion  to  vacate  an  allow-  ell  v.  Menkle,  i  Hilt.  (N.  Y.)  142. 
ance  of  a  claim  against  an  estate  filed  6.  McCollum  v.  McClave,  i  Hilt, 
bj  an  administrator  on  the  application  (N.  Y.)  140. 

of  one  who  knew  of  the  time  for  hear-  Imo  may  bo   Taken  upon  the  law 

ing,  but  failed  to  appear  and  oppose  or  facts,  and  upon  these  issues  a  deter- 

the  claim,  his  only  excuse  for  not  ap-  mination   may  be    had    in    the    trial 

pearing  being  that    he  felt  confident  court  from  which  an  appeal  may  be 

that  the  administrator  would  adminis-  taken.     Oliver  v,  French,  80  Hun  (N. 

ter  the  estate  justly  and  honestly,  and  Y.)  175. 

not  permit  unjust  claims  to  be  allowed.  Borden  of  Proof. — And  the  burden  of 

In  re  Kidder's  Estate,  53  Minn.  529.  proof  on   the    pleadings    is    on    the 

1.  White  V,  Watts,  i»  Iowa  74.  plaintiffs,  not  on  the  defendants.     Sos- 

2.  Bishop  V,  Empire  Transp.  Co.,  song  i;.  Rosar,  112  Pa.  St.  199;  Den- 
37  N.  Y.  Super.  Ct.   17;    Renouil  v.  nison  v.  Leech,  9  Pa.  St.  164;   West 


Harris,  2  Sandf.  (N.  Y.)  641. 

8.  McCollum   V,   McClave,   i    Hilt. 
<N.  Y.)  140. 

4.  McCollum   V.  McClave,   i    Hilt. 


V.  Irwin,  74  Pa.  St.  258;   Collins  v. 
Freas,  77  Pa.  St.  497. 

In  West  V.  Irwin,  74  Pa.  St.  258,  it 
was  said  :  **The  entry  and  the  opening 


(N.  Y.)  140;  Harris  T'.  Harris,  32  W.  N.     of  the  judgment  left  the  burden  and 
C.  (Pa.)  247;   Sossong  v,  Rosar,  112     mode  of   proof    just   as    they   would 


Pa.  St.  197. 

Continuance  of  Motlon.~When  a  mo- 
tion made  to  vacate  a  judgment  by  de- 
fault at  the  same  term  at  which  it  is 
rendered  is  continued  until  the  next 
term,  it  carries  with  it  the  jurisdic- 
tion of  the  trial  court  over  the  judg- 
ment to  modify,  etc.,  and  it  does  not 


have  been  if  the  judgment  had  not 
been  entered ;"  and  in  Collins  v.  Freas, 
77  Pa.  St.  497,  it  was  said  :  **The  same 
burden  of  proof  was  imposed  on  the 
plaintiff.  It  gave  to  the  defendant 
the  same  defenses  that  were  open  to 
him  at  the  commencement  of  the  suit.'* 
6.  Atterbury  v.  Teller,  Col.  &  C. 
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^.  Effect  of  Vacation  on  Joint  Defendants. — ^A  judg- 
ment by  default  cannot  be  set  aside  as  to  one  joint  defendant, 
leaving  it  to  stand  as  to  the  other.^  It  should  be  set  aside  as  to 
all,  leaving  the  default  to  stand  as  to  those  who  are  not  granted 
a  new  trial.* 

k.  Effect  of  Application  in  Conferring  Jurisdiction. 

—The  defendant,  by  his  application,  voluntarily  submits  himself 
to  the  jurisdiction  of  the  trial  court,  and  is  bound  by  any  judg- 
ment or  order  thereafter  rendered  in  the  cause.*  What  effect, 
if  any,  the  application  has  in  validating  a  judgment  void  for 
want  of  jurisdiction  has  been  considered  in  a  preceding  article.^ 

I.  Effect  on  Property  Taken  on'  Execution. — The  plain- 
tiff cannot  defeat  the  defendant's  right  to  relief  from  a  judgment 
taken  by  default  by  proceeding  to  enforce  it.* 

16.  fienewal  of  Motion — ^in  Gencnl. — Unless  the  jurisdiction  of 
the  trial  court  is  limited  by  statute,  the  judge  thereof  may,  at 
discretion,  grant  leave  to  renew  a  motion  to  open  or  set  aside  a 
judgment  by  default,^  and  even  a  third  application  may  be  enter- 
Gas.  (N.  Y.)  310,  assesfiment  of  dam-  which  is  personal  to  him,  the  original 
ages.  assessment  and  judgment  bj  default 

1.  Reynolds  v.  Barnard,  36  111.  App.  should  be  restored  as  against  the  re- 
m ;  Gould  v.  Sternburg,  69  111.  531.        maining     defendant.       Reynolds     v. 

Ptnonal  Defense. — Unless  the  de-  Barnard,  36  111.  App.  2ai ;  Enterprise 
fense  is  personal,  as  in  the  case  of  in-  Distilling  Co.  v,  Bradley,  17  111.  App. 
fancy  or  bankruptcy.  Enterprise  Dis-    509. 

tilling  Co.  V.  Bradley,  17  111.  App.  S.  Watson  i;.  Paine,  25  Ohio  St.  3^10; 
J09;  Fuller  V,  Robb,  26  111.  246;  or  Crane  v.  Penny,  2  Fed.  Rep.  187; 
lunacy,  Fuller  v.  Robb,  26  111.  246.  Yale  v.  Edgerton,  11  Minn.  271. 

S.  Gould  V.  Stembure,  69  111.  531;  4.  See  article  Appearances,  vol.  2» 
Russell  v,  Hogan,  2  111.  552 ;  Fuller    p.  653  ei  seq, 

V.  Robb,  26  111.  246;  Faulk  t>.  Kellums,  0.  Dickerson  v,  Davis,  11 1  Ind.  439. 
54111.189;  Van  Renselaer  V.  Whiting,  Beatltation — He  must  restore  what- 
12  Mich.  449;  Smith  v,  Rollins,  25  ever  he  has  taken  upon  execution  in 
Mo.  408;  Midkiff  v.  Lusher,  27  W.  case  the  application  is  granted  and 
Va.  442;  Hoffman  f^  Bircher,  22  W.  judgment  is  finally  given  for  the  de- 
Va.  537.  fendant.     Dickerson  v.  Davis,  in  Ind. 

I&  iBdlaiiA,  upon  application  of  one  433;  Maghee  v.  Collins,  27  Ind.  83; 
of  several  defendants  against  whom  A rgenti  v.  San  Francisco,  30  Cal.  458; 
judgment  had  been  entered  by  default,  Raun  v,  Reynolds,  18  Cal.  275. 
the  judgment  was  set  aside  as  to  him,  In  such  a  case  the  plaintiff  who  has 
and  it  was  held  that  the  judgment  as  to  sued  out  an  execution  stands  in  the 
the  others  was  not  vacated,  and  that  position  of  a  trespasser,  and  an  order 
after  trial  knd  judgment  against  him  of  immediate  restitution  may  be  made 
he  could  not  object  that  the  judgment  instead  of  requiring  the  injured  party 
was  not  joint.  Pattison  v,  Norris,  29  to  resort  to  his  action.  Bender  v, 
Ind.  i^.  Askew,  3  Dev.  (N.  Car.)  150. 

"***»'i*^  Joint  Jodgment. — On  trial  of  Innocent  Vendee. — But  it  does  not  af- 
the  issues  as  to  defendants  granted  a  feet  a  sale  of  the  property  levied  upon 
new  trial,  damages  must  be  assessed  made  to  an  innocent  vendee.  Darby 
against  both  defendants,  and  a  joint  v.  Russel,  5  Hayw.  (Tenn.)  143. 
judgment  rendered  against  tnem.  6.  Hitchcock  v.  McElrath,  69  Cal. 
Gould  t*.  Stemburg,  69  111.  531 ;  Wight  634 ;  Kenney  f.  Kelleher,  63  Cal.  412 ; 
V.  Meredith,  5  111.  360.  Jensen    v.    Barbour,    12    Mont.   566; 

ttlMt  of  BnoooiafU  Defense. — Where,    Ford  v,  Doyle,  44  Cal.  637. 
however,  the  defendant  granted  a  new        The  decision  on  the  prior  motion  is 
trial  succeeds  on  a  defense  interposed    not  res  ad  judicata  as  to  the  subject- 
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granted  on  sufficient  facts.* 
rut*!. — But  an  application  for  leave  to  renew 
le  and  granted,*  unless  new  circumstances  have  ar 
iw. — A  first  application  dismissed  "without  prejui 
r  to  a  second  motion  to  open  the  default.* 
idmest  of  Hotioa.^ — The  court  may  allow  the  app 
he  motion  on  a  showing  of  proper  grounds  tberef 
drawal  of  Hotion. — Where  leave  is  granted,  a  m 
lay  be  withdrawn  without  notice  to  the  adverse  p; 
tdtioa    of     Judgmsnt    by    Debnlt — a.    Statuti 
-See  sufira,  this  article,  XVIl.  3./.  {$). 
'.HALF  OF  Plaintiff. — The  plaintif?  may  have  a 
I  erroneously  through  his  accident,  or  by  mistake 
:  of  the  defendant,  corrected  so  as  to  conform  t 
proceeding  for  that  purpose  taken  in  the  trial  ci 

0  injustice  is  done  the  defendant.* 

renewed  motion.     Jensen  for  fraud  is  no  bar  to  a  motion 

3  Mont.  566.  lief  under  }  38,  c.  135,  Rev.  Stat 

1  Kaqnlrad.— But  the  court  Robbins  v.  Kounu,  44  Wis.  558 
the  defendant  Co  ihow  D,  Socond  AppIlcaUon  Vlitiu: 
11  for  the  renewal.  Jen*  AnanameBt. — A  second  sppltcai 
jr,  13  Mont.  566.  open  a  default,  expressly  referr 
lofUcanca  nmrt  b«  Sbowa  and  making  "  all  the  papers  an 
>  embody  the  ground  of  ceeding-s  on  6le  or  of  record," 
notion  In  the  first  motion,  of  the  moving  papers,  is  substa 
-bour,  13  Mont.  566.  an  smendment  of  a  firtt  applicat 
«ta.— It  is  not  an  abuse  of  file.    Wolff  v.  Canadian  Pac.  ^ 

grant  a  renewal  of  the  89  Cal.  337. 
ie  same  facte  more  fully        Is  Texaa,  where  a  party  Glet 

ney  v.  Kelleher,  63  Cal.  tion  for  new   trial  or  to   set  a 
judgment  by  default  within  tw 

lere  a  motion  le  dUmlMed  after  judgment,  as  prescribed  i 

t  cannot,  under  code  pro-  statute,  he  may  afterwards,  beft 

ally,  be  renewed  without  motion  is  disposed  of  by  the 

payment  of  them.  Thaule  amend  by  showing  additional  < 

bb.  N.  Caa.,  (N.   Y.  Su-  Dowell  v.  Winters,  30  Tex.  J94. 


6,  lensen  v.  Barbour,  la  Mon 

7.  Laigl  - 


:k  V.  McElrath,  69  Cal.  T.  Laighton  v.  Lord,  39  N.  I 

also  that   the  record   be-  In  Kotb  Oanlliia  the  trial   cc 

ifiicient  grounds  will  be  authoriied  to  modify  a  final  jud 

have  been  shown  to  sus-  so  as  to  make  it  a  judgment  by  t 

in  of  the  court.  and   inquiry.     Skinner  f,  Tert 

V.  Hammer,  43  Minn.  195.  N.  Car,  105. 

'.  Hammer,  43  Minn.  195,  8.  Lalghton  v.  Lord,  29  N.  ^ 

succe!<sive  motions  can-  where  the  court  said :  "  The  mj 

for  relief  which  should  in  the  hands  of  the  plaintiff,   : 

e  been  sought  In  the  first  long  as  he  does  no  injustice  to  t. 

'Uerr.  Hammer, 43 Minn,  fendant,  andnothinginconeister 

o  Swanstrom  v.   Marvin,  bis  rights,  he  may  direct  Ha  dispo 
He  is  not  to  be  compelled  tojc 

.  Canadian  Pac.  R.  Co.,  Ite    his  entire  rights   by  an  on 

See  also  Hart  i'.  Wash-  to  correct  a  manifest  error  with 

ne  Ct.),43  N.  Y.  St  Rep.  ence  to  the  amount  of  the  jud 
entered  through  mistake  or  mis 

n,  an  order  denying  a  mo-  bension,  in  a  case  where  no  odc 

idea  jttdgroent  by  default  jured  by  such  c 
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c.  In  Behalf  of  Defendant  or  Stranger. — But  such  a 

correction  will  not  be  made  at  the  instance  of  a  defendant  in 
default,*  nor  of  a  subsequent  attaching  creditor.* 

19.  Motion  in  Arrest — ^A  motion  in  arrest  of  judgment  by 
default  brings  up  exactly  the  same  questions  as  a  demurrer.^ 

ZIX.  BxuEFBYPBOCEEBiHGiHEaniTT — 1.  In  General.  (See  also 
article  Bills  to  Impeach  Decrees  and  Judgments,  vol.  3, 

p.  607.) — Statutory  provisions  for  the  vacation  of  defaults  by  pro- 
ceeding at  law  do  not  oust  equity  of  its  jurisdiction  in  any  class  of 
cases  where  it  before  existed.* 

2.  Remedy  by  L^jimetion. — ^An  injunction  may  accordingly  be 
obtained  to  restrain  proceedings  at  law,  after  a  judgment  by 
default  has  been  rendered,  in  certain  cases  where  it  would  be 
grossly  inequitable  to  execute  the  judgment.* 

ment  debtor  who  has  been  defaulted  4.  Smithson  v.  Smithson,  37  Neb. 

could  properly  complain  that  a  judg-  535. 

ment  once  entered  up  for  too  large  Errors  of  Law. — In  equity  a  separate 
a  sum,  upon  which  execution  had  been  suit  cannot  be  maintained  by  reason  of 
issued,  but  not  satisfied,  should  be  re-  mere  errors  in  law  or  fact  in  a  matter 
duced  to  the  sum  for  which  plaintiff  examined  in  the  suit  in  which  the 
was  entitled  to  judgment,  and  the  judgment  was  rendered.  In  re  Grif- 
entry  thereof  corrected  accordingly,  fith's  Estate,  84  Cal.  107. 
and  a  new  execution  issued  thereon.  Judgment  for  Penalty. — Where  a 
No  court  would  regard  such  an  altera-  judgment  is  rendered  for  a  penalty  un- 
tion  of  the  record  as  being  of  a  char-  deracontract,  the  party  defendant  may 
acter  to  require  its  interposition,  for  usually  be  relieved  against  it  in  a  court 
the  purpose  of  its  correction,  by  an  of  equity.  But  where,  under  a  code 
order  for  an  amendment  enlarging  of  procedure,  the  equitable  defense 
the  sum  to  the  amount  of  the  judg-  might  have  been  made  at  law,  a  judg- 
ment as  it  was  originally  erroneously  ment  rendered  by  default  upon  an  ac- 
cntered."  tion  to  recover  a  penalty  cuts  off  the 

MX  flnbeeqnent  Term. — ^A  judgment  by  defendant's  remedy  in  equity.  Thorn- 
default  cannot  be  amended  at  a  subse-  asson  v,  Townsend,  10  Bush  (Ky.)  114, 
quent  term,  except  upon  notice  to  all  holding  that  when  a  judgment  is  ren- 
parties  interested.  Poole  v.  McLeod,  dered  by  default  for  an  attorney's  fee 
I  Smed.  &  M.  (Miss.)  391.  stipulated  for  in  a  writing  sued  upon 

1.  Laighton  v.  Lord,  29  N.  H.  262.  by  a  petition  setting  out  the  contract 

S.  Laighton    v.    Lord,    29    N.    H.  in  accordance  with  the  rules  of  plead- 

262.  ing,  the    defendant  will  be  without 

S.  Bragg  V.   Chicago,  73   111.  152;  remedy. 

Collins  V,  Gibbs,  2  Burr.  899.  Jodipnent  of  Justice  of  Peace. — Where 

m  MMeachneetti,  under  Pub.  Stat.,  in  a  suit  before  a  justice  of  the  peace, 

c.  214,  §  27,  providing  that  **  no  mo-  defendant  answered  disputing  plain- 

tion  in  arrest  of  judgment  shall  be  tiff's  claim,  and  afterwards,  on  a  day 

allowed  for  a  cause   existing  before  set  for  trial,  plaintiff  being  present  but 

verdict,  unless  the  same  affects  the  defendant  absent  and  no  one  appear- 

jurisdiction  of  the  court,"  the  words  ing  for  him,  the  justice  rendered  judg- 

"  before  verdict "  **  only  mark  a  stage  ment  for  the  plaintiff  without  evidence 

of  the  case  in  a  convenient  and  gen-  and  by  default,  it  was   held  that  an 

era]  way.    They  signify  that  the  cause  appeal  was  the  proper  remedy  and  not 

relied  on  must  have  arisen  after  the  a  motion  in  equity  to  set  aside.  Hunter 

facts  are  settled  by  some  of  the  means  v.  Hoole,  17  Cal.  418. 

known  to  the  law,  but  they  are  not  to  6.  Felts  v.  Wilkes-Barre,    6    Kulp 

be  taken  literally  as  requiring  a  ver-  (Pa.)  81. 

diet  to  have  been  rendered  in  order  to  When  Used. — The  remedy  by  injunc- 

make  the  section  applicable."     Com.  tion  cannot  be  used  except  to  prevent 

V.  Swain,  160  Mass.  354.  fraud,  or  to  relieve  from  substantial 
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S.  Bzhanstion  of  Otbar  Bgmedfaf, — Equity  will  not  interfere 
tt  is  clearly  shown  that  the  applicant  has  exhausted  all  his  • 

remedies  under  the  statute  or  at  common  iaw.> 

4.  Onniids  fin  Intaxtemiea  ia  Xquity — a.  In   Gemerau- 

le  collection  of  a  ji 
a  the  ground  thst  i'. 

Oeod  IMMm. — It  li  nid  that  equitj  In  Tiolatlon   of  *n  agreement   t 

will  not  enjoin  a  judgment  ioTalld  for  tinue  the  caae  until  a  lubuqueni 

vantof  lerrlce,  unlcii  It  laailegcd  and  of  court,  it  appearing  tfa at   the 

proved  that  a  different  result  would  be  plainant  wm  pretentin  court  wh 

attainable   If   relief   be  afforded   than  default  waa  taken  against  him, 

tliat   alreadj   adjudged    bj   the   void  held  that  hit  reniedj  waa  comp: 

judgment  b;  default.   Chicago  Attach-  law;  that  he  should  iiave  made  1 

ment  Co.  V.  Davia  Sewing  Mach.  Co.,  the  agreement   to   the    court   a 

Bl  111.  App.  363;  Colaon  i>.  Leitcb,iio  time,  or  have  applied  to  set  asl 

I.  508;  Martin  v.  Judd,  60  111.  78.  default,  and  that  he  was  neglig 

I.  California    Beet    Sugar    Co.    v.  not  availing  himself  of   the  re 

Porter,  68  Gal.  373 ;  Bibend  f .  Kreutz,  and,  therefore,  equity  could  not 

10  Cal.  109;   Ketchum  v.  Crippen,  37  him    relief.     Saltsman   v.   BiSM 

Cal.  333;   Ede  v.  Haien,  61   Cal.  360;  111.  67. 

Baker  *,  O'Riordan,  65  Cal.  368;  El-  But  where  the  defendant  in  A 

dred  v.  White,  loaCal.  600;  McRae  11.  had   no  notice  of  the  fact  that 

Purvis,  13  La.  Ann.  85 ;  Cadwallader  plainant  had  taken  a  judgment 

II.  McClay,  37  Neb.  359.  fault  in  violation  of  his  agreem 

It  was  said  in  Eldred  r.  White,  103  continue  the  case,  until  it  was  tt 

Cal.  600 ;  "  This  present  action  was  not  to  move  at  that  term  of  court  t( 

commenced  untilthirteen  monthsafter  the  default,  anew  trial  was  gr 

the  date  of  the  judgment  in  the  fore-  it  appearing  that  manifest  Injui 

closure  suit;  and  no  reason  is  shown  been   done.     Putnam  v.   Murpl 

whj  it  was  not  commenced  sooner,  or  111.  404. 

whj  appellaifl  did  not  proceed,  under  tvX\  In  Bqnltr  to  Bnfbre*  Jndim 

section  473  of  the  Code  of  Civil  Pro-  In  a  suit  in-equitj  brought  for  th 

cedure,  to  obtain  leave  '  to  answer  to  pose   of  enforcing  a  judgment 

the  merits  of  the  original  action,'  or  which  judgment  was  obtained  a 

whj  he  has  not  exhausted  other  reme-  the  defendant  by  default,  the  d 

dies  at  law   before  Invoking   the    aid  ant  willnotbeallowed  tomakc,  a 

of  a  court  of  equity.   There  Is  no  aver-  such  judgment,   any    defense 

ment  or  finding  that  he  did  not  know  miglit  have  been  successfully  m 

of  the  former  judgment  at  the  time  of  a  court  of  law,   unless  he  shows 

its  rendition."  reason  founded  on  fraud,  acclden 

Br  Ordar  la  tlM  Oahm. — It  is  the  rule  prise,   or   some   adventitious  ci 

In  equltj  that  where  a  person  can  have  stance   beyond   his  control,  wli 

adequate  relief  by  an  order  in  a  cause  defense  at  law  was  not  made.  H 

-pending  in   the  same   court,  he  shall  v.  Auldn'dge,  34  W.  Va.  748. 

not  he  allowed  to  seek  his  remedy  by  Szoaaalva  Jodfinatit.— The  mei 

a  separate   suit.     Newlin   v.  Murray,  that  the  judgment  is  for  a  large 

63  N.  Car.  566.  than  the  piaintlfl  Is  entitled  to 

Bi  Tlrglnia  an  Injunction  will  not  be  not  make  out  a  case  for  equity  i 

J  [ranted   against  a   judgment  by    de-  absence  of  special  circumstances 

«ult  upon   lummons  directed   to  the  ing  fraud.     Walker  v.  Shreve, 

•herlff  of  another  county  than  the  one  474. 

where  the  action  Is  brought,  although  Dattndant  SntlMd  wttUa  tba 

the  summons  was  Issued  contrary  to  dlatton. — A    defendant   cannot 

law,  as   (he   judgment,   though   erro-  court  of  equity  to  set  aside  a  d 

ne'ius,  is  not  void,  and  the  defendant  judgment  on  the  ground  that  h 

has   a    complete   remedy    at    law   by  not  a  citizen  or  resident  of  the 

miji  Uin  under  section  34^1  of  the  code,  and   was  induced  to  come  withi 

firown  V.  Chapman,  90  Va.  174.  jurisdiction  by  fraudulent   mis 

IMultlttTlaUUanaf AfTMmant. — On  sentations.     Vastine  f.   Bast,  4: 

the  hearing  of  a  bill  in  equity  to  en-  493. 
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applicant  in  equity  must  show,  in  order  to  justify  its  interference^ 
that  he  was  precluded  from  availing  himself  of  his  defense  at  law;, 
either  by  fraud,  accident,  .surprise,  or  some  adventitious  circum- 
stances beyond  his  control,^  and  that  he  was  entirely  free  from 
any  degree  of  contributory  negligence,*  or  culpable  ignorance.' 

b.  Good  Defense. — ^The  bill  or  complaint  in  equity  should 
also  show  facts  constituting  a  good  defense.^ 

c.  Void  Judgment  by  Default. — An  independent  action  in 
equity  may  be  maintained,  on  compliance  with  the  foregoing 
conditions,  to  set  aside  a  judgment  by  default  which  is  absolutely 
void,  although  -regular  on  its  face,^  as  where  the  court  wherein 
the  default  was  taken  had  no  jurisdiction  of  the  person  of  the 
defendant.* 

1.  Herbert  -o,  Herbert,  49  N.  J.  £q.  tion.    German  F.  Ins.  Co.  v.  Perry,  45 

70;  Hellent?.  Steinwender,  28  Fla.  193 ;  111.  App.  304. 

Braden  v.  Reitzenberger,  18  W.  Va.  Btrbng  Proof  Beonlred. — Much  strong* 

386;  Alford  V.  Moore,  15  W.  Va.  597 ;  er  proof  of  freedom  from  fault  or  neg- 

Knapp  V.   Snjder,   15   W.   Va.  454;  ligence  is  required  to  authorize   the 

Marinelns.  Co.  t^.  Hodgson,  7  C ranch  interposition  of    equity  to   relieve  a 

(U.  S.)  336;  Crim  v,  Handlej,  94  U.  defendant  from  the  effect  of  a  jude- 

S.652.  ment  taken  against  him   bj  default 

In  Stribling  v.  Hart,  ao  Fla.  349,  it  through  his  mistake  than  to  remit  him 

was  said :  **  It  ia  a  mistake  to  conceive  to  a  new  trial.    Celina  v.  Eastport  Sav. 

that  because  a  party  is  in  a  court  of  Bank,  68  Fed.  Rep.  403. 

equitj,  less  weighty  reasons  will  ez-  8.  Elton   v.  Brettschneider,  33  IlL 

cuse  his  default  when  he  asks  to  open  App.  355,  where  the  defendant  alleged 

a  decree  in  equitj  than  are  necessary  "  that  he  was  summoned  to  the  August 

to  open  a  judgment  by  default  at  law.  term ;  went  to  the  court  rooms  on  the 

In  either  case  the  facts  produced  must  morning  of  the  first  Monday  in  Au- 

ihowdeceit,  surprise,  or  irregularity  in  gust,  found  no  courts  in  session,  andl 

obtaining  the  judgment  or  decree,  and  was  told  by  various  officers  of  the  court 

that  the  defendant  has  acted  bona  fide  that  there  would  be  no  court  until  Sep* 

tnd  with  reasonable  diligence."  tember  17th ;  that  he  believed  them,. 

la  flswiili  it  was  held  that  where  a  and,  his  attorney  being  out  of  town,  he 

judfnnent    by    default  was   rendered  paid  no  more  attention  to  the  suit,'' 

against  the  defendant  **  by  fraud,  ac<-  and  it  was  held  insufficient  ground  for 

cident,  or  mistake,  or  the  acts  of  the  relief. 

idverse  party,  unmixed  with  negligence  4.  Hamish  v,  Bramer,  71  Cal.  155;. 

on  his  |Mirt,  his  remedy  was  by  motion  Collins  v.  Scott,  100  Cal.  45a. 

to  vacate  the   judgment,    or  bill  in  Bufflolenoy    of     Arorment. — Such    a 

eoiutT  for  relief,"  and  that  an  affidavit  defense  is  sufficiently  shown,  in  the  ab» 

of  illegality  to  arrest  the  execution  sence  of    a  special  demurrer,  by  an 

ud  set  aside  the  judgment  was  not  allegation  that  at  the  time  of  the  en- 

}  proper  remedy    where  the  default  try  of    the    judgment  the  defendant 

judgment  was  rendered  notwithstand-  had    no  cause  of  action  against  the 

ingan  issuable  plea  was  on  file  and  un-  plaintiff.     Hamish  v,  Bramer,  71  Cal. 

disposed  of.     Tumlin  v,  O'Bryan,  68  155. 

Ga.  65.  5.  Wilson  v,  Hawthorne,   14  Colo. 

^  Walker  v.  Shreve,  87  111.  474;  530;  Dobbins  v,  McNamara,  113  Ind. 

Center  Tp.  v,  Marion  County,  1 10  Ind.  54 ;  Hauswirth  v.  Sullivan,  6  Mont.  303. 

579;  Felts  V,  Wilkes-Barre,  6    Kulp  J^idgme&t  airaiiuit  GanUihoo.— Where 

(Pa.)  81 ;  Crim  tr.  Handley,  94  U.  S.  a  judgment  by  default  was  rendered 

^3.  against  a  garnishee  without  examina* 

OmiiiWMB  or  Inatleiitloii. — ^A  court  tion,  or  summons,  or  notice,  a  petition 

^  equity   will    never    afford    relief  in  equity  will  lie  to  declare  the  judg- 

^^nst  a  judgment  by  default  where  ment  void.     Cobbey  v,  Wright,  34 

1^  appellant  has  lost  his  remedy  at  Neb.  771. 

nw  through  his  carelessness  or  inatten-  6.  Cavanaugh  v .  Smith,  84  Ind.  382  \ 
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i4)BBetiini. — Such  a  judgment  may  also  be  enjoined  in  a  pn 
case.' 

d.  Fraud — Ia  s«B«rftl. — So  a  judgment  by  default  obta 
by  fraud,  without  the  knowledge  of  the  defendant,  may  b< 
aside,  or  enjoined,  by  an  independent  action  in  equity,  v 
out  regard  to  a  statute  limiting  a  motion  for  relief,*  althc 

Hauswlrth      v.     Sullivan,     6    Mont.  193;    Nicholson  u.  Stephens,  47 

303-  >8s :  Earl  v.  Mathener,  60  Ind.  w 

In  Colorado    it   was   said:  "Though  /oun. — Connelly.  Sielson,  33 

the  auihoriiics  are  somewhat  conflict-  147. 

inp;  upon  questions  of  this   kind,  we  Kamaa.  —  Cha'mbers     v. 

think  that  the  better  doctrine  is  that  Wrought   Iron    Bridge    Manufac 

a  judEmcnt  rendered  without  obtain-  16  Kan.  270. 

inp  jurisdiction  of  the  person  may  be  Tetmeiste.  —  Bell    v,    Williati 

Impeached  and  set  aside  bj  a  proceed-  Head  (Tenn.)z39;  Canithersi'.  H 

ing  in  equity  for  that  purpose ;  that  in  field,  3  Yerg.  (Tenn.)  366;  Ridg 

■uch    proceeding  the   recitals   o(  the  v.    State    Bank,    11   Humph.   (T 

record    will   not   be  taken   to   import  533. 

absolute  verity;  and  also  that  an  ac-  A  FaJM  Betiini  of  service  wilt  %\ 

tion   brought   upon  a  judgment   pro-  to  sustain  the  jurisdiction  In  equi 

nounced    without  obtaining   jurisdic-  enjoin  a  judgment  by  default   t 

lion  of  the   person  of  the   defendant  thereon.     Ridgeway  v.  State  Ban 

may  be  defeated  by  a  proper   answer.  Humph.  (Tenn.)  533. 

nttder  a  system  of  procedure   allowing  IMAnlt  mnrt  b«   Rr<|ndleial. — E 

eaullable  defenses  to  be  interposed  in  court  of  equit;y  will    not  enjoin 

all   civil   actions."     Wilson    ■v.   Haw-  execution  of  a  judgment  by  defai 

thome.  14  Colo.  5.13.  [aw  which  is  void  because  no  servi 

OaMrSi  In  GaJlfllmlA. — In   California  process   was   had,  unless  it  is  cl 

a  rait  in  equiiy  to  setaside  a  judgment  apparent  that  if  the  relief  is  grant 

absolutely  void  from  lack  of  jurisdlc<  different  result  will  be  atuined 

tion  of  the  person  of  the  defendant  Is  that  already  decreed  by  the  void  ] 

not  the  proper  remedy,  Chipman  v.  ment.     Hauswirthi'.  Sullivan,  6  N 

Bowman,  14  Cal.  157;  Imlay  v.  Car-  303. 

pentier,  14  Cal.  173;  Logan  v.  Hille-  Scop*  of  Ballaf.— Where,  for  w* 

16  Cal.  100;  Gregory  v.  Ford,  14  service  of  process,   judgment   by 

138;  Gibbons  v.   Scott,    15  Cal.  fault  is  void,   collection  of  execi 

305,   as  the    law   court  rendering  the  should  be  enjoined,  the  judgmen 

void  judgment  has   ample    power  to  cated,  and  the  cause  remanded  t 

arrest    at  any   time,   on    appropriate  proceeded  in  at   law  by  an  alias  : 

motion,  the  process  Issued  by  its  clerk  mons     properly    served.     Finnej 

thereon.     Chipman    v.    Bowman,    14  Clark,  86  Va.  354. 

Cal.  1ST.  ^  nUnoii   it  is  held   that  whe 

Tkt  Prefrr  Remtdy. — A  motion  to  judgment  by  default,  void  because 

quash  the  execution  issued  on  a  judg-  dered  without  service  on  the   pr 

ment  by  default  entered  on  an  irregu-  person,  may  be  remedied   by  wr 

lar  summons,   Is  the  proper   remedy  error,  equity  will  not  take  jurisdit 

and  not  an  action  to  enjoin  the  judg-  to  enjoin  the  judgment  at   law. 

ment.    Logan  i/.  Hillegass,  16  Cal.  300.  bsma Ins.  Co.  f.  Kingman,  31  111.  j 

1.  .,4  ;«aaiwa.— Robinson  ».  Reid,  50  493. 

Ala.  70.  1.  Alabama.— Ytvo-C^  v.  Gami 

C0/«ri>^0.— SanJuen,etc.,Min.,etc.,  Port.  (Ala.)  549. 

Co.  o.  Finch,  6  Colo.  »I9.  Ca/i/onn/a.— Dunlap  w.  Steer* 

Co««cc/iV«/.^BlakesIee  v.  Murphy,  Cal.  344;  Zellerbach  -a.  Allenber] 

44  Conn.  193.  Cal.  296;  Amador  Canal,  etc.,  C 

/aimoit.  —  Proptt   V.   Meadows,    13  Mitchell,  59  Cal.  168;  Weir  v.  ^ 

111.  164;  Grand  Tower  Min.,eM:.,  Co.  65   Cal.   466;   Ede  o.   Haxeo,  61 

V.   Sehlrmer,  64  III.  107;   Hickey  u.  360;  Boston   v.  Hajnes,   33  Cal. 

Slone,  60111.459.  MastickT-.  Thorp,  39  Cal.  447;  Pt 

/Mrf/«M.— GtsM  V.  Heu,  37  Ind.  v.  Feabody,  7  Cal.  50;    Ei-Mfa 
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the  judgment  be  not  void  on  its  face.^ 

In  OftMfl  where  Perwnal  Serrloe  b  Had  it  is  not   sufficient   that   the 

cause  of  action  is  fraudulent,  as  this  is  a  matter  of  defense  which 
is  waived  unless  raised  in  the  original  cause  • 

Land,  etc.,  Co.  v.  Flash,  97  Cal.  610;  California  Code  Civ.  Pro.  had  expired. 

Roman  Catholic  Archbishop  v.  Ship-  Dunlap  v.  Steere,  92  Cal.  344. 

man.  69  Cal.  589;  /li  r«  Griffith's  Es-  Pexjured    TeBtlmoiiy.  —  Relief     was 

mte.  .^4  Cal.  107.  granted  where  the  judgment  by  default 

lilinots, — ^Wierich    v.   De   Zoya,   7  was  obtained  b/  false  and  fraudulent 

111.  385;  Taylor  v.  Weaglej,  17  111.  testimony,  and  without  knowledge  of 

App.  485.  the  defendant,  until  after  the  expira- 

Indtaua, — Brown  v.  Goble,  97  Ind.  tion  of  a  year  from  the  entry  of  judg- 

S6;  Cain  v.  Goda,  84  Ind.  209;  Cav-  ment,    although    publication    of    the 

anauph  v.  Smith,  84  Ind.  385.  summons  was  had.    Adams  v,  Secor^ 

Kansas. — Adams  v.  Secor,  6  Kan.  6  Kan.  544. 

l\2.  a.  Irvine    v,    Leyh,    102    Mo.  208; 

Missanri. — Irvine  v.  Leyh,  102  Mo.  Payne  v.  O'Shea,  &|.  Mo.  129;  Smith 

308;  Payne  v.  O'Shea,  84  Mo.   129;  v.  Sims,  77   Mo.  270;   Murphy  v.  De 

Smith  T??  Sims,  77  Mo.  270 ;  Murphy  v.  France,  loi    Mo.  151 ;    Zellerbach   v, 

De  France,  loi  Mo.  151.  AUenberg,     67     Cal.    296;     Amador 

Nevf  Jersey. — Tomkins  t^.  Tomkins,  Canal,     etc.,    Co.     v,     Mitchell,     59 

II  N.  J.  Eq.  512.  Cal.  168;  U.   S.  r.  Minor,  114  U.    S. 

Or^ffon, — Marsh  -».  Perrin,  10  Ore-  233;   U.   S.  v.  Throckmorton,   98  U. 

gon^^.  S.  61. 

L' nit ed States, — U.  S.  V,  Minor,  114  <*If  the  cause   of  action  is  vitiated 

U.  S.  233;  U.  S.  V,  Throckmorton,  98  by  fraud  ♦  ♦  •  It  must  be  asserted  in 

IT.  S.  61.  the  action  in  which  the  judgment  is 

Imedy    at   Law   Fot  Ex<fliuilTe. — A  rendered,  unless  its   interposition    is 

remedy  by  motion  on  the  ground  of  prevented  by  the  fraud  of  an  adver- 

fniud  is  not  exclusive  of  the  remedy  sary.  ♦  •  •  The  acts  for  which  a  court 

bT  a  regular  suit  in  equity,  unless  it  is  of  equity  will,  on  account  of  fraud, 

perfectly  adequate.    Ex-Mission  Land,  set  aside  or  annul  a  judgment  or  de- 

etc.,  Co.  V,  Flash,  97  Cal.  631,  where  cree  between    the  same   parties,  ren- 

the  court  said :  **  The   only  relief  to  dered  by  a  court  of  competent  juris- 

which   the    corporation   would    have  diction,  have  relation  to  frauds  extrin- 

been  entitled  on  such  motion  was  the  sic  or  collateral  to  the  matter  tried  by 

9«tting  aside  of  the  judgment  and  de-  the  first  court,  and  not  to  a  fraud  in 

faalt,  with    leave    to   answer,  which  the  matter  on  which  the  decree  was 

would  have*  been  but  one  step  circui-  founded.''     Irvine  v,   Leyh,  102  Mo. 

toaslv  leading  to  the  same  equitable  200. 

relief  which  has  been  directly  obtained  Jtadmnenl   Allowliiff    GUlm. — It  was 

br  this  suit.     The  very  next  step  must  said,  in  Smith  v,  Sims,  77  Mo.  270, 

hare  been  the  commencement  of  a  dis-  with   regard   to  a  note  entered  as  a 

tiact  suit  in  equity,  which,   though  claim    against    a    deceased    person's 

called  a  cross-suit,  commenced  by  a  estate  and  alleged  to  be  fraudulent : 

cross-complaint,  would  have  been,  in  *'  The  complaint  against  the  note  in 

iact  and  substance,  the  same  as  this  question  is  that  it  was  executed  volun- 

Hiit;  and  I  am  unable  to  perceive  why,  tarily  and  without  consideration,  and 

00  tlie  score  of  equitable  jurisdiction,  that  its  allowance  operated  as  a  fraud 

»ach  cross-suit  would  have  been  less  upon  the  creditors  of  the  estate.  This, 

objectionable  than  this  suit."  if  true,  would  have  been  a  good  de- 

1.  Dtinlap  V.  Steere,  92  Cal.  34^.  fense    against   the   allowance  of    the 

b  CaUliDnilay  where  the  claim  ot  the  note ;  but  it  was  purely  a  matter  of  de- 

pbintiff,  on  which  his  cause  of  action  fense,  not  the  subject  of  affirmative  re- 

dependeid,  was  fraudulent,  as  was  also  lief,  and  hence,  whether  interposed 

the  affidavit  on  which  the  order  for  in  the  Probate  Court  or  not,  it  was 

service  of  publication  was  obtained,  it  barred   by  a  judgment  of  allowance 

^'tt  held  that  the  default  judgment  and  can  only  be  reopened  or  affected 

^'oaU  be  set  aside  in  equity,  although  by  such  matters  as  would  affect  the 

the  time  limited  in  section  473  of  the  judgment  itself." 
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Whftt  CoBitltiLtM  Tnnd. — The  fraud  contemplated,  in  order  tc 
rant  the  interposition  of  equity,  is  some  act,  extrinsic  t( 
merits  of  the  case,  in  procuring  the  judgment  by  default.' 

How  PiMdsd. — All  the  facts  constituting  fraud  must  be  shov 
simple  averment  of  fraud  is  not  sufficient.' 

Tnnd  or  ImIui  <rf  tvrtj  BnUiw  Kalitf. — The  party  seeking 
must  not  have  co-operated  by  his  fraud,  default,  or  laches  i 
obtainment  of  the  judgment." 

Wlier* SarviM Wm  by  PnbUwtlmi. — In  cases  where  service  wash: 
publication,  it  is  not  sufficient  to  show  that  the  plaintiff  h: 
valid  cause  of  action.*  It  must  be  shown,  in  addition,  tha 
claim  was  based  on  a  fraud,  and  that  the  privilege  of  the  i 
is  being  abused  to  enforce  a  fraudulent  demand.' 

InstanoM     of     BMrtnslc      Ft 

.        _  .,,  -  y    ,  "Among   the   Instances   given    : 

3  Mo.  3(tB.  books  are  such  as  these:  Keepir 

OaJUbmlA. — "In   Lapham  v.  Camp,  unsuccessful  partj  awaj  from  thf 

bell,  6i  Cal.  396,  we  held  that  where  a  bj  a  false  promise  of  HComprotni 

complaint,  In  an  original    action  for  purpoaelj  keeping  him  in   ignc 

relief  against  a  judgment  fraudulently  of    the    suit,   or    where   an    at( 

taken,  shows  Bufficient  reasons  why  the  fraudulently  pretends  to   reprei 

statutory  remedy  by  motion  has  not  party  and  connives  at  his  defei 

been  resorted  to,  the  action  Is  main-  being  regularly  employed,  con 

tainable.     And  subsequently,  in  Baker  sells  out  his  client's  Interest." 

V.   O'Riordan,   65   Cal.    368,    it    was  f.  Colin,  91  Cal.  133. 
held  that  a  judgment  taken  by  fraud,         DlrMt  Fnmd. — On    the  other 

and   without   notice    to    the    injured  the  obtainment  of   the   judgme 

party,  is  absolutely  void.    A  judgment  forged   documents  or   prepared 

taken  In    such    circumstances    Is   not  mony,    or    by    bribing    a   witn< 

taken    through   mistake,  inadvertence,  swear  falsely,  is  not  a  coil&tenl 

surprise,  or  excusable  neglect,  within  trinsic  fraud,      Pico  *.  Cohn,  9; 

the  meaning  of  section  473  of  the  code,  129. 

and  the  party  against   whom   such  a        %.  Spring  Valley  Water  Wot 

judgment  is  taken  has  the  right  to  an  San  Frsncisco,  83  Cal.  386;  Alt 

original  action  to  have   it  annulled  bv  ti.    Branham,   80  Cal.  631;    Cas 

the   judgment  of  a  court  of  equity."  Bader,  33  Cal.  75;  Goodwill  v,  I 

California  Beet  Sugar  Co.  v.   Porter,  win,  59  Cal.  563;  Oakland  V.  Ci 

68  Cal.  373.  tier,  31    Cal,  643.    See   also    i 

"  This  contention  is  made  upon  the  Fraud. 
principle  that  where  a  partv  has   an        ).  Alabama. — French   t>.  Gan 

adequate  remedy  at  law  he  is  not  en-  Port.  (Ala.)  549. 
titled  to  the  assistance  of   a  court  of         California.—  Zellerbach   v.    i 

equity.    But Ihe  converse ot  the  propo-  berg,  67  Cal.   196;   Weir  v.  Vi 

sition  is  also  true, !>(>.:  Thatif  aparty  Cal.  466;  Ede  ir.  Hagen,6t  Cal 

has  been  deprived  of  his  rights  by  a  Boston  v.  Harnes,  33  Cal.  31 T  M 

fraud  which  was  unknown  to  him  at  v.  Thorp,  39  Cal.  447 ;  Pbelpi  f 

the  time  it  was  perpetrated,  and  for  not  body,  7  Cal.  50. 
knowing  which  he  is  not  chargeable        Florida. — Hoey  v.  Jackson,  3] 

with  negligence,  and  he  has  no  rem-  541. 

edy  at  law,  a  court  of  equity  will  grant        Illinois. — Hig^ns    r.    Bulloc 

himreliefbyan  original  action.     If  no  III.  305. 

laches  or  want  of  diligence  is  Imputa-         United    States. — U.   S.  v.  Tl 

ble  to  a  party,  there  Is,  says  the  Su.  morton,  98  U.  S.  61. 
preme  Court,  in  Bibend  t>.  Kreutz,  30        4.  Irvine  v,  Lerh,  io3  Mo.  3oc 
Cal,    114,   nothing  in  reason  or  pro-         B.  Irvine   v.     Leyh,    I03    Mo. 

priety  preventing  the  interference  of  where  the  court  said  that  the  app 

equity."    I^pham    v.    Campbell,    61  must  "at  least  show  that  the 

Cal.  399.  was  founded  upon   or  conceit 
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XX.  iKPonnovoYTiBMBSiBOBETiovABT — 1.  In  OenersL— Where 

the  default  or  judgment  taken  thereon  is  regular  the  court  in 
which  it  is  taken  has  a  discretionary  power  to  impose  reasonable 
terms  as  a  condition  of  granting  the  application  to  open  or  vacate  it.^ 

fraud,  and  that  the  machinerj  of  the  cant.     Dudley  v.  Brinck,  8  Misc.  Repl 

law  was  resorted  to  for  the  purpose  of  (N.  Y.  City  Ct.)  76. 

enforcing   what  was  known  to  be  a  In    Bntta   in  Fomui  Panp«rla.— The 

fraudulent  demand."  granting  of  permission  to  a  party  to 

1.  California. — Dennison  v.  Chap-  sue  in  forma  pauperis  does  not  affect 

man,  102  Cal.  618;   Cottrell  ir.  Cot-  the  right  of  the  court  to  impose  terms 

trell,  83  Cal.  457.  upon  granting  an  application  to  open 

Florida. — Waterson  v.  Seat^  loFla.  a  default.     Neugrosche  v,  Manhattan 

326.  R.  Co.  (City  Ct.),  I  N.  Y.  St.  Rep, 

'/j»<//tfiia.— Freeman    v.    Hukill,    4  302. 

Blackf.  (Ind.)  9.  Payment  of  PlalntUTi  Claim. — ^The  de- 

lotua, — Blough  v.  Van  Hoorebeke,  fendant  making  the  application  may 

48  Iowa  41.  be  required  to  pay  a  portion  of  plain- 

Minnesota. — Washburn  v,  Sharpe,  tiff's  claim.     Thus,  where  an  applica- 

15  Minn.  63.  tion  to  vacate  a  judgment  was  delayed 

Missouri. — Sloan  v,  Forse,  11  Mo.  for  an  unreasonable    period  without 

!26.  sufficient  excuse,  the  requirement  that 

New  Tork. — Cona|it  v,  Vedder,  4  the  defendant  should  pay  the  undis- 

How.  Pr.  (N.  Y.  Ct.  App.)  141 ;  Ca-  puted  part  of  the  judgment,  as  condi- 

hill  V.  Hilton,  31   Hun  (N.  Y.)  114;  tional  to  opening  the  default  as  to  the 

Duche  V.  Voisin,  18  Abb.  N.  Cas.  (N.  rest,  was  held  not  to  be  an  abuse  of 

Y.  Supreme  Ct.)   359;   Traitteur  v.  *  discretion.     Youngman  v,  Tonner,  83 

Leringston  (Super.  Ct.),  37  N.  Y.  St.  Cal.  61  x. 

Rep.  ^;  Flannery  t;.  James,  18  N.Y.  Payment   of    FUlnttfTi    EzpenseB.— * 

Wkly.  Dig.  557.  Where  a  default  judgment  was  taken 

Pennsylvania. — ^Marberry  v.  Freno,  against  the  defendants  on  their  refusal 

3  W.  N.  C.  (Pa.)  563;   Flanigan  v.  to  consent  to  an  adjournment  of  the 

Thompson,  4  W.  N.  C.  (Pa.)  74.  trial,  necessitating  the  plaintiff's  com- 

Washiuffton.  —  Halter    v.   Spokane  ing  on  from  California  to  attend  the 

Soap  Works  Co.,  12  Wash.  662.  trial  in  New  York,  it  was  held  that  the 

Wisconsin. — Weber  v.   Zeimet,  37  requirement  that    defendants  should 

Wis.  685.  pay  one  hundred  dollars  to  plaintiff's 

According  to  Clrcnmflaneaa. — In  Wat-  attorneys,  and,  in  case  of  a  further  ad- 

scn  V.  San  Francisco,  etc.,  R.  Co.,  41  journment  against  the  plaintiff's  con- 

Cal.  21,  the  court  said:  *'In  connec-  sent,  that  defendants  should  pay  plain- 

tion  with  its  allowance,  terms  and  con-  tiff's  expenses  in  coming  from  Cali- 

ditions  ought  generally  to  be  imposed  fornia  and  return,  was  not  unreason- 

upon  the  party  in  default,  which,  of  able.     McCarty  v.  Altonwood   Stock 

couise,  should  be  more  or  less  severe  Farm,  68  Hun  (N.  Y.)  551. 

as  the  particular  circumstances  would  Applicant  Required  to  Plead,  etc. — The 

seem  to  warrant.'*  defendant  may  be  required  to  plead 

Proper  Tenna. — ^Terms  which   leave  issuably  and  forthwith.   King  v.  Stew- 

I*  the  plaintiff  secure  in  his  right  to  sub-  art,  48  Iowa  334;  Marberry  v.  Freno» 

ject  certain  property  of  the  defendant  3  W.  N.  C.  (Pa.)  563. 

to  the  satisfaction  of  any  judgment  he  But  it  was  held  in  Perkins  v.  Davis, 

may  obtain"  are  proper.      Douglass  3  Greene  (Iowa)  235,  that  the  defendant 

V.  Todd,  96  Cal.  655.  may  be  allowed,  on  setting  aside  the 

After   Bnpplementazy  Proeoodlnga. —  default,  to  file  a  demurrer  as  well  as 

Where  a  motion  to  open  a  default  was  an  answer. 

not  made  until  after  an  order  for  sup-  AffldaTlt  of  Kerlti. — The  court  may 
plementary  proceedings  had  been  require  an  affidavit  of  merits  as  a  con- 
granted,  it  was  held  not  an  abuse  of  dition  of  allowing  the  defendant  to 
discretion  to  impose,  as  terms,  the  plead  after  the  entry  of  a  default  for 
giving  of  a  bond  with  sureties  for  the  lack  of  a  plea.  Moir  v.  Hopkins,  az 
payment  of  any  judgment  which  111.  557. 
might  be  rendered  against  the  appli-  Refereneo. — It  is  entirely  proper  for 
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BsTlaw  on  AppmO. — Accordingly,  no  appeal  can  be  taken  from  i 
order  requiring  compliance  with  such  termson  opening  a  default 
unless  there  is  a  plain  showing  of  an  abuse  of  discretion  * 

the    court    to  impose  as  a  condition  the  default.    Thompson  ti.  Dickinso 

an  immediate  reference  and  a  speedj  159  Mass.  210. 

trial.     Delany  v.   Delatij,   3    Thomp.  On  Appeal  Arom  KMl>ti*it«. — On  a 

&  C.  (N.  Y.)  530.  peal  from  the  decision  of  a  magijtra 

DliclOBiire  of  rftcla. — The  court  may  to  an  inferior  appellate  court  the  lalt 

require  the  defendant,  as  a  condition  may,  where  it  has  the  power  to  op 

ol    opening    the    default,  to   disclose  the  default,  impose  terms  as  a  com 

facts;  as,  for  Instance,  on  letting  in  an  tion  thereof.     Camp  v.  Stewart,  2 

executrii  who  ought  not  to  be  made  D.   Smith    (N.   Y.)   89;   Seymour 

liable  beyond  assets  in  her  hands  at  a  Elmer,  4  E.  D.  Smith  <N.   Y.)  iq 

f-iven   time,  she  may  be  required   to  Bissell  v.   Dean,  3  E.   D.  Smith  {'. 

disclose  the  state  of  the  assets  at  and  Y.)  172;  Mitchell  v.   Menkle,  i  Hi 

since  that  time.     Dows  i-.  Boughton,  (N.  Y.)  143. 

3  Hill  (N.  Y.)  452.  1.  Lord  v.  Vandenburgh.   15  Ho 

Short  HoUco  of  TrUl.— The  defend-  Pr.  (N.  Y,  Super.  Ct,)  363;  Jacobs 

ant  may  be  required   to  accept  short  Marshall,  6  Duer  <N.  Y.)  689;  Ge 

notice  of   trial.     Butler  t.    King,    jo  ti.  Vernon,  4  Sandf.  (N.  Y.)  709;  F 

Wend.      (N.   Y.)   561;    Haywood    v.  shay  i>.  Drost,  4  Bosw,  (N.  Y.)  664. 

Thayer,  10  Wend.  (N.  Y.)  571.  In  SanltAUe  AcUont.— The  same  n 

Seenrlty  fOr  Payment  of  Judgment. —  applies  where,  on  granting  an  applii 

The  requirement  of  a  bond  from  the  tion  to  open  a  default  in  an  equital 
defendant  in  default  that  he  will  pay  .action,    equitable  conditions  are   ii 

any  judgment  which  may  be  rendered  posed  for  the  purpose  of   protecti 

is   proper.     Halter   v.  Spokane   Soap  the   property.     Brown    v.   Brown, 

Works  Co.,   11  Wash.  663;   Brown  i/.  Minn.    128;   Eiley   ».    Bertyhill, 

Brown,    37    Minn.    iz8;    Duncan    r.  Minn.  117. 
Western    Union   Min.  Co.,   3   ^ 
City  Ct.  405. 

And    where    the    applicant    was    re-  r«verj'ai    o:   au  oruer  vataiin^  tm  i 

quired  to  give  a  bond  of  two  thousand  fendant's  rp.otion  a  judgment  taken 

dollars,  conditioned  to  pay  a  judgment  default,  defendant,  upon  an  affidavit 

for  five  hundred   dollars,   it  was   not  merits  and   papers    showing  that  t 

considered    an    abuse    of    discretion,  default  occurred  from  a   mistake  I 

Halterr.  Spokane  Soap  Works  Co.,  13  which   both  parties  were  responsib 

Wash.  661.  again   moved    to  vacate  and  admit 

Exeessive  Seeuriiy, — But  where  an  proposed  verified  answer  alleging  pf 

order  setting  aside  a  judgment  by  de.  ment    in    part    of   the     indebtedni 

fault  for  f5,6i6.8o,  and  permitting  the  charged  in  the  complaint.   Itwas  li< 

defendants  to  answer,  was  made  upon  that  the  court  properly   required, 

condition   that  the  def-Tidants   file   a  terms  of  the  relief  sought,  payment 

bond  with  sureties  in  the  penal  sum  of  the  costs  of  the  former  appeal  and 

ten  thousand  dollars,  for  the  payment  so  much  of  the  judgment  as  was  1 

ol   any  judgment  which  the   plaintiff  milted  to  be  due;  but  that  it  was  en 

might  recover,  the  security  was  held  to  require  defendant  to  pay  either 

excessive.     Union  Nat.  Bank  v.  Ben-  the  plaintiffs  or  into  court  any  sum 

jamin,  61  Wig.  t,i2,  which   the  answer   pleaded  pajme: 

pTMcrllttnK     ilnd    of     Dafezua. — In  Pier  v.  Amory,  43  Wis.  474. 

Masiaeittselt.'  the  statute  of  1885,  c.  Setoru  of  Honay  Ajipllod  on  Szeentti 

384,    4   10,  which   authorises   the   Su-  — Where  money  deposited  in  lieu 

preme  Court  and  the  Superior  Court,  bail  had  been  applied  on  execution 

"in   their  discretion   atid   upon   such  was  held  unreasonable  to  require  I 

terms,  if  aiiy,  as  they  may  think  fit,"  return  of  such  money  as  ■  condition 

to  strike  ofia  default  at  any  time  be-  opening  the  default.     Ketcham  v.  I 

fore    judgment,    empowers  the  court  liott  (Supreme  Ct.),49N.  Y.St.  R' 

to  prescribe  the  kind  of  defense  which  806. 

a  defendant  maybe  permitted  to  make  formarAdJadlaatlon. — The  court  ci 

as  a  term  or  condition  o(  striking  off  not  require  that  the  defendant  lb 
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2.  Costs  or  Security  Therefor — in  Genersi. — An  order  granting  the 

motion  to  open  or  vacate  may  properly  require  the  payment  of 
costs ;  ^  and  as  a  general  rule  such  terms  will  be  required,*  or  that 

not  interpose  a  defense  of  a  former  ad-  cases  the  rule  was  held  otherwise,  and 

judication.    Audubon  v.  Excelsior  F.  the  requirement  of  payment  of  costs 

Ins.  Co.,  lo  Abb.  Pr.  (N.  Y.  C.  PI.)  64.  was   imperative.     Roland  v.  Krejen- 

In  New  Task,  where  the  order  preju-  hagen,  18  Cal.  455  ;  Douglass  v.  Todd, 

dicially  aflfects  a  substantial  right  of  96  Cal.  655 ;  People  v.  Moore,  29  Cal. 

the  applicant,  it  is  appealable  to  the  427;     Heermanr  ik   Sawyer,   48   Cal. 

appellate   division    of    the    Supreme  562;  People  t^.  O'Connell,  23  Cal.  281 ; 

Court.    Hinz  v.  Starin  (Supreme  Ct, ),  Howe  v.  Independence  Consol.  Gold, 

6N.  Y.  Supp.  165;  Delany  v.  Delany,  etc.,  Min.  Co.,  29  Cal.  72;  Bailey  v, 

2Thomp.  &  C.  (N.  Y.)  530;  Horn  v.  Taaffe,  29  Cal.  422. 

Brennan,46  How.  Pr.  (N.  Y.  Super.  But  in  Robinson  v,  Merrill,  80  Cal. 

Ct.)  479,  where  an  application  to  open  415,  it  was  finally  held  that  the  impO' 

a  default  was  granted  on  condition  that  sition  of  the  costs  rested  in  the  sound 

the  defendant  strike  out  of  his  answer  discretion   of    the   court,   and  that  it 

all  allegations  denying  plaintiff's  title  was  not  an  abuse  of  discretion  for  the 

to  chattels  claimed  to  have  been  erro-  trial   court  to  vacate  a  judgment  by 

ueously  seized  by  the  sheriff  defendant,  default,  when  the  circumstances  w^ar- 

Unreasonable     Terms.  —  An    order  ranted  it,  without  imposing  terms  as  a 

imposing  as  conditions  the  costs  of  the  condition  to  granting  such  relief, 

motion,  all  costs  of  action  (including  In  New  York  the  trial  court  may  set 

term  fees)   to   date,  and  requiring  a  aside  the  default  without  the  imposi- 

stipulation     to     try    the    case    when  tion  of  costs  where  the  application  is 

reached,  was  held  an  abuse  of  discre^  made   before  the  entry  of  final  judg- 

tion.    Miller  v.  Post  (Supreme  Ct. ),  ment  by  default,  but  when  made  there- 

33  N.  Y.  St.  Rep.  992.  after,  just  terms  must  be  imposed  as  a 

Unauikarized  Terms, — So  where  the  condition  of  opening  the  default.  Mar- 
court  required  the  attorney  for  the  vin  v.  Brandy,  56  Hun  (N.  Y.)  242. 
plaintiff  to  try  the  cause  upon  a  printed  In  MIbboutI,  under  the  statute  of 
case  if  he  was  to  go  to  trial  that  week  1855,  a  justice  of  the  peace  cannot 
it  was  held  to  be  a  condition  which  prescribe  any  other  conditions  than 
the  presiding  judge  of  the  circuit  payment  of  costs  for  setting  aside  a 
could  not  impose.  Hinz  v.  Starin  default.  Palmer  v,  Kansas  City,  etc., 
(Supreme  Ct.),  6  N.  Y.  Supp.  165.  R.  Co.,  57  Mo.  250. 

L  Howe  V,  Independence  Consol.  2.  Kane  v.  Demarest,  13  How.  Pr* 

Gold,  etc.,   Min.    Co.,    39   Cal.    73;  (N.  Y.  Supreme  Ct.)  465. 

Peopiev.  O'Connell,  23Cal.  281;  Yost  By   Appellate  Court. — ^An   appellate 

V,  Minneapolis   Harvester  Works,  41  court  may  imp>ose,  as  a  condition  of 

111.  App.  556;  Messick  v.  Roxbury,  i  opening  a  default  taken  therein,  the 

Handy  (Ohio)   190;  Miller  v,  Wayne  payment  of  costs  and  the  giving  of  an 

Circuit  Judge,  39  Mich.  375.  undertaking  to  pay  the  judgment  If 

iU  Oofte  Acemed.  —  The  applicant  affirmed.     Rice  v,  Maddock  (C.  PI.), 

may  be  required,  in  the  discretion  of  38  N.  Y.  St.  Rep.  413. 

the  court,  to  pay  all  costs  accrued  up  Review  of  Order. — ^An  order  made  at 

to  the  time  of  the  granting  of  the  ap>  the  instance  of  the  plaintiff  opening  a 

plicadon.    Stewart  v.  Scully,  46  Kan.  default    and    imposing    forty   dollars 

491;  Meislahn  v,  Hanken  (C.  PI.),  45  costs  will  not  be  reviewed  as  to  the 

N.  Y.  St.  Rep.  676.  amount  of  costs,  on  the  ground  that  no 

But  a  formal  oner  in  the  application  notice  of  trial  had  been  served  on  the 

or  otherwise    to    pay    such    costs    is  plaintiff,  where  the  trial  had  been  set 

not  essential.    Stewart  v,  Scully,  46  down  on  the  day  expressly  chosen  by 

Kan.  491.  the  plaintiff  to  enable  him  to  examine 

Kay  be  Dispensed  wltli. — ^The  failure  witnesses.    Haven  v.  Meteer,  3  Misc. 

to  require  the  payment  of  costs  is  not  Rep.  (N.  Y.  Super.  Ct.)  617. 

an  abuse   of    discretion.      Jones    v,  Coiti  on  AdTerse  Party. — Where  the 

Grantham,  80  Ga.  473 ;   Heermanr  v.  default  was  obtained  through  a  misap- 

Sawyer,  48  CaL  563.  prehension  of  defendant's    attorney, 

California. — In     early     California  and  it  was  clearly  apparent  that  the 
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the  applicant  give  security  for  costs.* 

Xlltot  of  Orda. — Where  a  motion  to  set  aside  a  judgment  is  gram 
"  on  the  payment  of  all  costs, "  the  judgment  by  default  rema 
in  force  until  such  costs  are  paid.* 

In  iqnitj. — See  article  Decrees,  vol.  5,  p.  1028. 

By  BUtntarr  Provliion. — Where  the  statute  requires  payment 
costs  the  provision  is  mandatory,  and  a  compliance  therewith  is 
absolute  condition  precedent  to  the  efHcacy  of  a  decision  vacat: 
a  default  judgment!" 

3.  Debarring  Vnconicioiiable  Befensw. — Where  the  default 
properly  excused  the  court  will  not  impose  as  a  condition  tha 
hard  and  unconscionable  defense  shall  not  be  set  up.* 

Umitetlou  or  Uiiht. — Thus  it  will  not  impose  upon  the  defend; 
the  condition  that  he  shall  not  plead  the  statute  of  limitatior 

plaintiff  had   no  cause  of  action  and  the  pajtnent  of  all  costs  and  dun> 

should  ha-re  known  that  he  had  none,  recovered  thereby:"  "The right gi 

the  judgment  and  execution  were  set  bj  both  of  these   sections   is  a  pui 

aside  with  a  requirement  that  plaintiff  statutory  fisht,  and  a  party  askin; 

should   pay  the   costs  of   defendant's  must  bring  himself  within   the  sll 

motion.     Kane  v.  Demarest,  13   How.  tory   provision.      Until   he   has  di 

Pr.  (N.  Y.  Supreme  Ct.)  465.  so,  he  hai   no  standing  in  court,  I 

Coati  of  BloUon,   Default,   eto. — The  the  court   has  no  power  to  grant 

court  may  order  the  defendant  to  pay,  motion.    •  •   *  No  Ingenuity  of  c 

as  a  condition  of  opening  the  default,  struction   can   fritter  it  away.   *  ' 

both  the  coats  of  the  motion  and  the  The  order  ia  absolute." 

costs  of  the  default  and  of  subsequent  Oonrtraotlon  of  Btatnts. — Even  wb 

proceedings.   Anonymous,  6  Cow.  (N.  the  imposition  of  costs  is  deemed  1 

V.)  390.  peratiTC,  the  payment  of  all  theopp 

1.  McGilivray  -v.  Standard  Oil  Co.,  ing  party's  costs  need  not  be  requi 

6  N,  Y.  St.  Rep.  868.  as   a   condition   precedent.     Ryan 

Deposit  is  Court. — The  court  may  re-  Moonej,  49  Cal.  33. 

quire  the  deposit,  by  the  defendant,  of  A  section  of  the  California  praci 

the  amount  of  the  plaintiff's  demand,  code  providing  that  a  default  mij 

with  costs  and  interest.     Krahner  v.  relieved  against  "  upon  such  terms 

Heilman,  16  Daly  (N.  Y.)  133,  may   be    just  and    upon   payment 

How  ToTk — BnSklo   Snpnlor  Oonrt. —  costs"  implies  their  imposition ss 

Upon   an  appeal  from  the  municipal  indispensable  condition.    Heennan 

court  of  Buffalo  to  the  Superior  Court  Sawyer,  48  Cal.  563. 

of  Buffalo,  the  latter  court  is  not  bound  4.  Kinderhook  Bank  ti.  Gifford. 

by  the  statutory  limitation  as  to  im-  Barb.  (N.  Y.)  659;  Gourlay  f.  Hutl 

posing  terms  on  opening  a  default  af-  10  Wend.  (N.   Y.)  595;  Grant  c.  I 

fecting  the  municipal  court.     Parmele  Caughin,  4  How.  Pr.  (N.  Y.  Supte 

V.  Rosenthal,  10  Misc.   Rep.  (Buffalo  Ct.)   316,  overrnling  Mawes  v.  He 

Super.  Ct.)  433.  II  How.  Pr.  (N.  Y.  Supreme  Ct.) 4 

j^vUetAt  %  XonTMida&t. —  Where  a  Toole  Tt.  Cook,  16  How.   Pr.   (N. 

defendant  is  a  nonresident,  security  for  Supreme  Ct.)  143. 

costs  which  the  plaintiff  may  recover  B«qnlrtn(  VkItu  of  ban*. — In  A 

may  be  required.    Wells  o.  Cruger,  5  York  a  special  term  judge  cannot  c 

Paige  (N.Y.)  164.  dition  his  granting  of  the  applicst 

9.  Gregory  v.  Haynes,  31  Cal.  443.  on  the  defendant's  waiver  of  ■  malei 

S.  Oetgen  v.  Ross,  36  III.  338;  Em-  issue.     Horn  v.  ^rennan,  46  How. 

moni  r.  Bishop,  14   111.  153;  Goodhue  (N.  Y.  Super.  Ct.)  479. 

V.  Baker,  33  111.  363.  B.  Gourlay  v.  Button,  10  Wend.  1 

In  Oetgen  v.  Ross,  36  111.  338,  it  was  Y.)  596;  Douglas  v.  Douglas,  3  Ei 

Hid   with   regard   to   the   terms   of  a  Ch.  (N.  Y.)  390;  Kinderhook  Banl 

•latiite  (iTOviding  that  the  court  might  Gifford,  40  Barb.  <N.  Y.}  659;  Mil 

vacate  a  judgment  in  ejectment,  "upon  ell  v.  Campbell,  14  Oregon  454. 
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or  usury.* 

4.  Saquiring  Judgment  to  Stand  at  Seonrity — a.  Power  of  the 
Court. — ^The  court  may  open  a  default  on  condition  that  the 
judgment  shall  stand  as  security.* 

b.  Effect  of  the  Order. — Such  a  judgment  exists  merely  as 
security,  and  does  not  determine  any  right  of  the  parties  in  the 
action.* 

Foten  FMoaodlagi  may  be  taken  in  the  action  precisely  as  they 
might  have  been  had  no  such  security  been  given,^  or  had  the 
judgment  by  default  never  been  entered.^  A  new  judgment 
upon  the  trial  had  according  to  the  order  may  be  entered  for 
the  amount  recovered  therein  without  reference  to  the  prior 
judgment.  • 

taut  oa  llaai. — The  new  judgment  cannot  operate  to  destroy 
the  effect  of  the  docket  lien  upon  the  real  or  personal  property 
obtained  by  the  first  judgment,''^  as  the  first  judgment  is  not 
merged  therein.® 

OoBtn  la  Mtatuia. — ^Anaconda  Min.  on  appeal  by  an  order   made  under 

Co.  V.  Saile,  i6  Mont.  8.  N.  Y.  Code  Civ.  Pro.,  i  1256,  did  not 

1.  Kinderhook  Bank  r.  GifFord,  40  disturb  the  lien  on  land  affected  bj 

Barb.  (N.  Y.)  659.  the  prior  judgment. 

Where  usury  is  set  up  as  a  proposed  6.  Heinemann  v,  Waterbury,  5  Bosw. 

defense  an  order  to  set  aside  and  allow  (N.  Y.)  689;  Miller  v.  Eagle  L.,  etc., 

the  defendant  to  answer  may  be  grant-  Ins.  Co.,  3  E.  D.  Smith  (N.  Y.)   184. 

ed,on  condition    that  he  pay  to  the  T.  Heinemann     v.     Waterbury,     5 

plaintiff  the  principal  sum  with  inter-  Bosw.  (N.  Y.)689. 

•est  at  the  legal  rate,  as  well  as  costs  ol  .     Bxtonaloa  of  Llea. — An  order  opening 

the  action.    Weber  v.  Zeimet,  37  Wis.  a  defendant's  default,  but  permitting 

^.  the  judgment  to  stand    as   security, 

1.  Hansee  v.  Fiero,  35  Abb.  N.  Cas.  does  not  extend  the  lien  of  such  judg- 

(N.  Y.  Supreme  Ct.)  52;  Nitchie  v.  ment  beyond  the  ten  years  prescribed 

Smith,  2  John.   Cas.    (N.    Y.)    286;  by  N.  Y.  Code  Civ.  Pro.,  $  1251 ;  and 

Blodget   V.  Conklin,  9  How    Pr.   (N.  after  such    period   of  ten    years  has 

Y.  Supreme  Ct.)  442;  Do wst^.  Bough-  elapsed,  the    court,   although  it  will 

ton,  3  Hill  (N.  Y.)  452;  Hall  v,  Tem*^  permit  an  execution  to  issue  upon  the 

pleton,4N.  Y.  Wkly.  Dig.  120;  Neg-  original  judgment,  will    not  so  per- 

ley  V.  Counting  Room  Co.,  .2  How.  mit  it  nunc  pro  tuncy  and  thus  possi- 

Pr.N.S.  (N.  Y.  City  Ct.)  237;  Holmes  bly  expose  subsequent  purchasers  to 

V.  Bush,  35  Hun  (N.  Y.)  637;  Holmes  the   risk  of    litigation.       Hansee    v, 

-p.  Rdeers  (Supreme  Ct.),  18  N.Y.St.  Fiero,  25  Abb.  N.  Cas.   (N.  Y.   Su- 

Rep.  S52.  preme  Ct. )  46. 

S.  Holmes  V.  Rogers  (Supreme  Ct.),  Defendant'!   Blghti. — On    the  other 

18  N.  Y.  St.  Rep.  652.  hand,  **the  defendant  cannot  be  de- 

4.  Holmes  V.  Rog:er8  (Supreme  Ct.),  prived  of  all  the  benefits  which  he  can 
18  N.  Y.  St.  Rep.  652.  have  upon  the  trial  and  upon  an  appeal 

5.  Holmes 7^.  Rogers  (Supreme  Ct.),  from  the  decision  of  any  objections  to 
18  N.  Y.  St.  Rep.  652.  the  cause  of  action  or  the  adeouacy  of 

■ixted  Saspenided    on  Appeal.  —  In  the  proofs  to  establish  it.     If  he  fully 

Holmes  v.  Bush,  35  Hun  (N.  Y.)  637,  succeed,  the  judgment  ordered  tostand 

where,  on  opening  a^efault,  judgment  as  security  would  fall.     If  he  partially 

was  ordered  to  stand  as  security,  and  succeed  it  will  be    so  far  affected.'' 

upon  the  death  of  the  defendant  his  Heinemann  v.  Waterbury,  5  Bosw.  (N. 

executrix  was  substituted  as  defend-  Y.)  689. 

ant,  against  whom  a  new  judgment  S.  Hansee  v,  Fiero,  25  Abb.  N.  Cas. 

«ntt  entered,  it  was  held  that  the  mark-  (N.  Y.  Supreme  Ct.)  46. 

ingof  both  judgments  as  suspended  Jndmneat  oa  Ameaded  Oomplaiai.— 
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Bei  AjjndioatA. — The  effect  of  the  order  is,  however,  to  > 
the  former  judgment  of  its  character  as  res  adjuduata.^ 

.c.  Enforcement  of  the  Collateral  Judgment 
security  is  collateral  merely  to  the  judgment  ultimate!) 
eredfiro  tanto,  and  the  money  realized  upon  it  is  to  be  c 
upon  what  may  be  termed  the  final  judgment.* 

d.  Issuance  of  Execution.— Until  the  final  determine 
the  judgment  by  default,  no  execution  can  be  issued  on  thi 
ity  judgment  to  enforce  its  payment.* 

e.  New  Judgment  Roll  mustbeFiled.— Wherethej 
finally  succeeds,  he  must  enter  a  new  judgment  by  filing 
judgment  roll,  containing  all  the  papers  in  the  case,  as  if  nc 
been  filed.* 

5.  Ternu  ahoold  Ezolode  Tudmieal  OlgMtion. — The  terms  ii 
should  be  such  as  will  preclude  the  applicant  from  taking 
tage  of  a  mere  technical  error,'^  as  he  must  base  his  claii 
hearing  on  the  justice  of  his  cause.* 

6.  .d^ptance  of  Benefit. — Where  the  defendant  acce] 
benefit  of  an  order  made  on  conditions,  he  is  bound  thereb 

The  fact  that  Ihe  judgment  ultimatelr  derljr  practice  is  to  issue  an  e 

recovered  was  upon  an  amended  com-  upon  Che  final  judgment,  whi 

plaint  does  not  amount  to  a  concession  real  judgment  ih  the  case,  an 

by  the  plaintiff  that  [he  first  judgment  proves   unproductive,    then  i 

was  unauthorized  so  as  to  deprive  him  whatever  lien  the  collateral  ji 

of   its   beneKt  as  security,  nor  is   the  gives ;  or   if  a   levy  has   alrei 

amendment  a  waiver  of  such  security,  made  on  the  collateral  judgm 

Hansee  v.  Fiero,  ag  Abb.  N,  Cas.  {N,  proceeding  has  been  founded 

Y.  Supreme  Ct.)  46.  and  either  has  been   preserve! 

1.  Hansee  i>.  Fiero,  15  Abb.  N.  Cas.  order  opening  thedefault,  il 

(N.   Y.   Supreme    Ct.)   55;   Mott    v.  be   impaired,  but  may   be  en 

Union  Bank,  38  N.  Y.  18.  the   plaintiff    finally   recover 

A  judgment  by  default  modilied  by  action.     But  the  court,  in  coi 

an   order  allowing   the   defendant  to  the  execution  of  its  own  proci 

answer  and    thus    litigate    plaintiff's  no  doubt,  on  application,  dt 

claim,  but  directing  the  judement  to  manner  of    its   enforcement, 

Btanjj  as  securitjr  for  the  ^itleged  in-  the   rights  of  all  parties  may 

debtedness,  is  not  a  "  final  determina-  served  and  enforced  without  i 

tion  of  the  rights  of  the  parties,"  as  oppression    to    either.      It    i 

defined   in   section    245   of    the   Nrvi  therefore,  that  the   security  j' 

Tork   code,    and    hence    is    no  legal  is  to  remain  of  record  unimpi 

obstacle   to  n  valid    order   of    arre.<<t  til  the  judgment  entered  upon 

under  section  183  of  that  code.     Mott  diet    has   been   paid,   reverse 

V.  L'nion  Bank,  38  N.  Y.  18.  some  legal  form   removed   fi 

a.   Hall  V.  Templeton,4  N.  Y.  Wkly.  judgment  docket."     Nepley  v 

Dig.  ijo  ing-Room  Co.,  a  How.   Pr.  > 

S.  Negiev  V.   Counting  Room  Co.,  Y.  City  Ct.)  237. 

2  How.  Pr.'N.S.  (N.  Y.City  Ct.)  238;  4.  Neglej  v.  Counting  Ro 

Ford  V.  Whitridge,  9  Abb.    Pr.  (N.  a  How.  Pr.  N.  S.  (N.  Y.  City 

Y.  C.  PI.)  416.  holding  also  that  where  an  t 

KmrTork, — "If  the  plaintiff  fails  in  taken  it  must   be  from  the  fi 

his  action,  the  security  is   returned  by  judgment, 

canceling     the    collateral     judgment,  B.  Bailey  t.  Clayton,  20  Pa, 

which  loses  its  vitality  and  effect  when  S.  Bailey  v.  Clayton,  20  Pa. 

the  action  fails.     But   if    the    plaintiff  T.  Hansee  r.  Fiero,  35  Abb 

finally  succeed*  in  the  action,  the  or-  (N.  Y.  Supreme  Ct.i  53. 
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7.  Fnll  Compliance  Bequired. — The  applicant  must  fully  comply 
with  the  temis  upon  which  the  default  is  opened,  or  relief  will  be 
denied.* 

8.  Where  Judgment  Bnbstantially  Lrr^n^lar. — Where  the  judgment 
is  entered  irregularly,  to  the  prejudice  of  the  defendant,  terms 
cannot  be  imposed  upon  him  as  conditional  to  the  order  granting 
him  relief  * 

XXL  Appeal  noM  Detaults.— 1.  Oenend  Enle. — The  general 
rule  is  that  the  defendant  to  a  judgment  by  default  cannot  carry 
up  the  decision  before  an  appellate  court  for  review,*  as  his 
default  admits  the  plaintiff's  cause  of  action,  and  consequently 
waives  error,*  unless  there  has  been  some  antecedent  judgment 
on  demurrer  or  otherwise,  and  even  then  questions  affecting 
subsequent  proceedings  cannot  be  raised.^ 

At  Oommon  Law. — So  a  writ  of  error  will  not  lie  at  common  law 
to  review  a  judgment  by  default.® 

Itt  Eqnity. — See  article  DECREES,  vol.  5,  p.  1029. 

Undnr  Coda  Proeedvre. — Nor  can   an  appeal  be  prosecuted  under 

1.  Dorian  V.  Wilson,  9  Civ.  Pro.  Rep.  reached  on   error    where  the   record 

(N.  Y.  City  Ct.)  70.  shows  a   judgment    upon    plea   with- 

Faimenl  of  Honey. — Where  the  condi-  drawn.     Clements  v.  Johnson,  3  Stew, 

tion  imposed  requires  the  payment  of  &  P.  (Ala.)  269. 

a  sum  of  money — or  some  other  act —  4.  Thus  where  a  defendant  suffers  a 

vithin  a  fixed   time,   the  conditions  default  in  an  action,  and  fails  to  take 

must  be  complied  with  before  the  ex-  advantage  of  points  which  were  open 

piration  of  the  time,  or  the  judgment  to  him,  the  appellate  court  will  hold 

will  continue  in  force  without  regrard  that  he  waived  them.     Hollinshead  v, 

to  the  order  setting  aside  the  default.  Von  Glahn,  4  Minn.  190. 

Hartxnan  V.  Olvera,  49Cal.  lox.  Judgmont  on  Promlsaory  Noto. — ^An 

8.  Yates  V.  Guthrie,  119  N.  Y.  420;  indorser  of  a   promissory   note  who 

Smith  V,  Rollins,  25  Mo.  408.  has  suffered  judgment  by  default  can- 

ImgiOar  Serrlee  of  Summons — ^Pre-  not  avail  himself  by  writ  of  error  of 

Biatvn  Entry. — Where  the  judgment  is  want  of  notice  of  nonpayment.     Winn 

shown  to  have  been  entered  on  irregu-  v.  Levy,  2  How.  (Miss.)  902. 

lar  service  of  summons,  or  where  it  ,5.  Megin  v,  Filor,  4  Fla.  206.  . 

dearly  appears  to  have  been  prema-  6.  Smith  v.  French,  46  Conn.  239; 

turely  entered,  the  defendant's  right  Turner  v,  Putnam,  31  Me.  557 ;  Dorr 

to  have  it  set  aside  cannot  be  clogged  z\  Birge,  8  Barb.  (N.  Y.)35i;  Sands 

with  the  condition  that  the  judgment  v,   Hildreth,  12  Johns.  (N.  Y.)  493; 

stand  as  security.     Yates  v,  Guthrie,  Gelston  v.  Hoyt,  13  Johns.  (N.  Y.)  561 ; 

n9N.Y.  420.  Henry  v.  Cuyler,  17  Johns.  (N.  Y.) 

S.  Longley  z'.  Cleavland,  133  Mass.  469;  Colden  v.  Knickerbacker,  2  Cow. 
256:  Ringgold's  Case,  i  Bland  (Md.)  (N.  Y.)  31;  Campbell  v.  Stakes,  2 
9;  Hawkins  v.  Jackson,  cited  in  Jack-  Wend.  (N.Y.)  146;  Houghton  v.  Starr, 
8on  V.  Union  Bank,  6  Har.  &  J.  (Md.)  4  Wend.  (N.  Y)  179;  Kane  v.  Whit- 
151,  note;  Lahens  v.  Fielden,  15  Abb.  tick,  8  Wend.  (N.  Y.)  219. 
Pr.  (N.  Y.  Ct.  App.)  177;  Swarthout  Jndirment  on  Abandoning  Demnrror. — 
V.  Curtis,  4  N.  Y.  415;  Garnsey  v.  In  Gelston  v.  Hoyt,  13  Johns.  (N.  Y.) 
Knights,  I  Thomp.  &  C.  (N.  Y.)  259;  561,  the  defendant's  counsel  had  de- 
Pope  V.  Dinsmore,  8  Abb.  Pr.  (N.  Y.  clined  arguing  a  demurrer  before  tht 
Supreme  Ct.)  429;  Stewart  t».  Morton,  Supreme  Court,  and  judgment  was,  of 
8  Abb.  Pr.  (N.  Y.  Super  Ct.)  429,  course,  given  for  plaintiff.  It  was  held 
&ote.                                     ,  that  the  defendant  could  not,  on  writ  of 

hunlHdont  Scire  FMUm. — So  the  de-  error,  object  to  the  propriety  of  a  judg^ 

fects  of  an  insufficient  scire  facias  in  a  ment  which  had  passed  against  him  by 

proceeding   against    bail    cannot  be  default. 
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V.    Stakes,   2   Wend.    (N.    Y.)    146; 
Houghton  V,  Starr,  4  Wend.   (N.  Y.) 
179;  Kane  v.  WhitUck,  8  Wend.  (N. 
Y.)  219. 
8.  Hodges  V,  Wise,  16  Ala.  509;  Cul- 


code  procedure  from  a  judgment  by  default.* 

By  Gonient. — And  the  jurisdiction  to  review  such  a  decision  cannot 
be  conferred  by  consent  or  agreement  of  parties.* 

2.  Qualifioationi  of  the  Oeneral  Enle. — Where  the  objection  attacks 
the  jurisdiction  of  the  court  to  render  the  judgment  by  default,  a 

direct  appeal  will  lie  to  reverse  the  judgment  as  void  ab  initio} 
as  for  instance  where  the  plaintiff's  pleadings  fail  to  state  a  cause 

of  action  *  or  where  the  record  does  not  affirmatively  show  that 

1.  California. — People  v.  El  Dorado  backer,  2  Cow.  (N.  Y.)  31;  Campbell 
County  Ct.,  10  Cal.  19. 

Michigan, — Beeson  v,  Hollister,  11 
Mich.  193. 

Nevada, — Paul  v,  Armstrong,  z  Nev. 
82;  Martin  xk  District  Ct.,  13  Nev.  85. 

New  Tork, — Maltby  v.  Greene,  3  lum  v.  Branch  Bank,  23  Ala.  797 ;  Clark 

Abb.  App.  Dec.  (N.  Y.)  147;  Jones  v,  i/.  Gilmer,  28  Ala.  265;  Hunt r.  Ellison, 

Kip,  7  N.  Y.  Leg.  Obs.  91 ;  Briggs  v.  32  Ala.  198;  Dow  v.  Whitman,  36  Ala 

Bergen,  23  N.  Y.  162;  Dorr  v,  Birge,  604;  Brinsfield  v.  Austin,  39  Ala.  227; 

8  Barb.  (N.  Y.)  351 ;  Adams  v.  Oaks,  Trullenger  r.  Todd,  5  Oregon  36;  Peo- 

20  Johns.  (N.  Y.)  282;  McMahon  v.  pie  v.  Ferris,  36  N.  Y.  220. 

Rauhr,  47  N.   Y.  67;   Sands  r.  Hil-  "While  it  appears  to  be  generally 

dreth,  Z2  Johns.  (N.   Y.)  493;  Oliver  conceded  that  a  void  judgment  maybe 

V.    French,    80    Hun    (N.     Y.)    175;  disregarded  and  treated  as  a  nullity. 

Hurry  v.  Coffin,  11  Daly  (N.  Y.)  181.  whenever  any  right  is  claimed  under 

Oregon. — Ryan  v.  Harris,  2  Oregon  such  judgment,  whether  it  has  been 

175 ;  Long  V.  Sharp,  5  Oregon  438.  appealed  from  and  set  aside  by  a  com- 

Washington. — Port  v.  Parfit,  4  Wash,  patent  court  or  not,  it  appears  also  to 

369;  State  V.  Superior  Ct.,  12  Wash,  be  the  constant  practice  for  courts  of 

548;  Baker  v.  Prewett,  3  Wash.  Terr,  review  to  entertain  appeals  from  such 

474.  judgments  for  the  purpose  of  revers- 

Detknlt  for  Want  of  Aniwer. — No  ap-  ing  and  purging  the  records  of  such 

peal  lies  under  code  procedure  from  a  judgments."    Trullenger  v,  Todd,  5 

judgment  by  default  for  want  of  an  Oregon  39. 

answer,  unless  expressly  provided  for  4.  Strader  v.  Manville,  33  Ind.  iii; 

by  statute.     Smith  v.  Ellendale  Mill  Kyle  r.  Kyle,  55   Ind.  387;  Odell  v, 

Cfo.,  4  Oregon  70.  Carpenter,    71     Ind.    469;     Gage    v. 

On  Demurrer. — In  Oregon  an  appeal  Maryatt,  9  Mont.  265;  Cragin  v. 
lies  from  a  final  judgment  or  decree  Lovell,  109  U.  S.  199;  McAllister  v, 
rendered  against  a  defendant  who  Kuhn,  96  U.  S.  87 ;  Hollis  r.  Richard- 
elects  to  stand  upon  his  demurrer,  son,  13  Gray  (Mass.)  392;  State  Bank 
Kearns  v.  FoUansby,  15  Oregon  ^96;  v.  Senecal,  9  La.  225;  Carpenter  v. 
Hendy  Mach.  Works  xk  Portland  feav.  Knapp,  i  Tex.  App.  Civ.  Cas.,  (  iiii. 
Bank,  24  Oregon  60,  holding  that  a  *'  A  judgment  by  default  will  be  set 
writ  of  review,  therefore,  cannot  be  aside  or  the  judgment  arrested  if  the 
sustained.  allegations  of  the  petition  are  not  set 

In  New  Tork,  under  the  provisions  of  forth  with  such  substantial  accuracy, 

section  352  of  the  old  code,  the  gen-  or  with  sufficient  certainty,  as  to  inform 

eral  term  of  the  Common  Pleas  of  the  the   court  what  judgment   to  render 

city  of  New  York  had  no  jurisdiction  without    looking   for  information   to 

to  review,  on  appeal,  a  judgment  of  proofs  not  within  the  allegations,  or 

affirmance   by  default  of  the  general  where  the  petition  shows  no  cause  of 

term  of  the  Marine  Court.  McMahon  action^"  Johnson  v.  Dowling,  i  Tex. 
V.  Rauhr,  47  N.  Y.  67. 

2.  McMahon  v.  Rauhr,  47  N.  Y.  67. 
Dlimlieal   of  Appeal. — The    proper 

course,  therefore,  is  neither  to  affirm 


App.  Civ.  Cas.,  4  1091 1  Hall  v,  Jack- 
son, 3  Tex.  305 ;  Johnson  v,  Davis,  7 
Tex,  173. 
Preliminary  Kottoa  or  Ezoeptton  Hot 
nor  reverse  but  to  dismiss  the  appeal  Required. — A  judgment  by  default  ren- 
or  writ  of  error.  Dorr  v,  Birge,  8  dered  on  a  petition  not  stating  a  cause 
Barb.  (N.  Y.)  353;  Colden  v.  Knicker-    of  action  may  be  reversed  on  appeal 
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the  trial  court  had  jurisdiction  of  the  person  of  the  defendant,' 
or  where  the  judgment  by  default  is  rendered  on  service  which 
is  irregularly  made.* 

without  a  preliminarj  motion  for  new  Co.  v.  Lane,  54  Mo.  App.  147 ;  Hope 

trial,  Humphreys  v.  Walton,  a  Bush  tr.  Blair,  105  Mo.  85 ;  Adams  v.  Cowles, 

<Kj.)  580;  and  although  no  exception  95  Mo.  507;  Carr  v.  Lewis  Coal  Co., 

appears  on  the  record,  Berkshire   v.  96  Mo.  155 ;  Brown  v.  Woody,  64  Mo. 

Youn^,  45  Ind.  461.  548;  Higgins  v,  Peltzer,  49  Mo.  155: 

In  Pennsylvania  an  exception  must  Barlow  v.  Steel,  6^  Mo.  619;  Napton  v, 

he  taken  to  the  decision  of  the  court  Leaton,  71  Mo.  3&. 

refusing  judgment  bj  default  for  want  Nevada.  —  Kidd    v.    Four-Twentj 

of  a  sufficient  affidavit  of  defense  to  Min.  Co.,  3  Nev.  381. 

entitle  the  plaintiff  to  a  review.    Pat*  North  Carolina, — Clark  v.  Deloach 

terson  v,  Roberts,  15  W.  N.  C.  (Pa.)  Mills  Mfg.  Co.,  iro  N.  Car.  in. 

547.  Oregon. — Prickett  v,  Cleek,  13  Ore- 

DemiiRalde  Defeeti. — Upon  a  writ  of  gon  415. 
error  to  reverse  a  judgment  by  default.  In  New  York,  where  the  judgment  by 
such  defects  in  the  declaration  or  default  is  rendered  agamst  the  de- 
complaint  as  could  have  been  taken  fendant  without  his  knowledge  that 
advantage  of  before  judgment  by  gen-  an  action  against  him  had  been 
eral  demurrer  may  be  brought  under  brought,  and  upon  n  false  official  re- 
review.  McAllister  v,  Kuhn,  96  U.  turn  of  Uie  service  of  process,  he  may 
S.  87.  appeal  therefrom  and  satisfy  the  ap- 

Special    Coimts  Bad. — So  a  writ  of  pellate  court  by  affidavit  that  he  was 

error  will  not  lie  to  reverse  a  judg-  not  served.    Tracy   v.    Shannon,    16 

ment  by  default   upon  a  declaration  Civ.  Pro.   Rep.   (N.  Y.  C.  PI.)  448; 

setting  out  common  counts  sufficient  Fitch  v,  Devlin,  15  Barb.  (N.  Y.)  48; 

to  authorize  the  judgment  by  default,  Waring   v,    McKinley,  63  Barb.  (N. 

although  the  special  count  may  per-  Y.)  621 ;  Wheeler  v.  New  York,  etc.,  R. 

haps  be  bad.     Ford  v.  Baird,  i  Chand.  Co.,  24  Barb.  (N.  Y.)  414;  Tanner  v, 

<Wis.)  212.  Marsh,  53  Barb.  (N.  Y.)  438. 

Oldeetlon  Tint  Baleed  on  Appeal. —  3.  Joyce  v.  Joyce,  5  Cal.  449;  Peck 

Where,  however,  the  objection  is  first  v.  Warren,  8  rick.  (Mass.)  163;   Har- 

ralsed  on  appeal,  it  will  not  be  favored,  rington  v.  Wofford,  46  Miss.  31 ;  Doe 

t)ut  the  complaint  will  be    liberally  v.  Bradley,  6  Smed.  s  M.  (Miss.)  492; 

construed   to  support  the  judgment.  Christian  v.  O'Neal,  46  Miss.  669;  Fos- 

Northem  Trust  Co.  r.  Markell  (Minn,  ter  v.  Hadduck,  6  N.  H.  217 ;  Hayward 

*895)»  63  N.  W.  Rep.  735.  v.  Hartshorn,  3  N.  H.  198;  Covington 

HotUm  to  Set  Adde  as  fhibstitiite  fbr  v,  Burleson,  28  Tex.  j68;  Tobler  v, 
▼Tit  of  Error. — A  motion  to  set  aside  Stubblefield,  32  Tex.  188 ;  Roberts  v. 
a  judgment  by  default  oannot  prop-  Stockslager,  4  Tex.  307 ;  Stewart  v, 
erlybeused  as  a  substitute  for  a  writ  of  Arlege,  i  Tex.  App.  Civ.  Cas.,  §  656; 
error  to  attack  the  sufficiency  of  the  Frosch  v.  Schlumpf,  2  Tex.  422 ;  Bur- 
facts  stated  in  the  complaint  to  author-  leson  V.  Henderson,  4  Tex.  49;  Nor- 
ire  the  judgment  rendered,  as  where  veil  v.  Garthwaite,  25  Tex.  583; 
the  sufficiencv  of  the  complaint  de-  Neill  v.  Brown,  11  Tex.  17;  Violand 
pends  on  the  further  question  whether  v.  Saxel.  31  Tex.  283. 
or  not  a  mechanic's  lien  attaches  to  a  Premature  Judmnent. — 9o  where  a 
school  building.  Edwards  v.  Janes-  summons  was  issued  and  served  in  the 
ville,  14  Wis.  aSS.  morning,  by  which  the  defendants  were 

1.  California. — Stevens  v.   Ross,  i  cited  to  appear  and  answer  the  com- 

Cal.  97;  Parker  v,  Shephard,  i  Cal.  plaint  in  the  court  of  first  instance  at 

131;  Burt  V.   Scrantom,    i  Cal.  416;  ten  o'clock,  and  judgment  was   ren- 

Joyce  v.  Joyce,  5  Cal.  449.  dered   against   them  at  nine  o'clock 

Illinois. — ^Pattison  v.   Hood,  4  111.  in  the  morning  of  the  same  day,  it 

152.  was  held  that  a  direct  appeal  would 

Indiana. — Kyle  v.  Kyle,  55  Ind.  387 ;  lie.      Parker    v,    Shephard,    i     Cal. 

Cochnower  v.  Cochnower,  27  Ind.  253 ;  131 . 

Abdil  v.  Abdil,  26  Ind.  287.  And  where  a  suit  is  brought  against 

Missouri, — Wyeth  Hardware,  etc.,  a  person  in  a  county  other  than  that  in 
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3.  To  Beviev  AaaeniMiit  of  Samagu  oa  Ddhnlt. — Where 
damages  are  unliquidated  a  writ  of  error  will  not  lie  at  coo 
law  to  correct  the  assessment.' 

AMaument  bj  Court. — The  rule  is  otherwise  where  the  assess 
is  made  by  the  court,  in  which  case  it  may  be  reviewed  l^ 
of  err^r  * 

4.  Btatatory  Appeal — a.  In  General. — An  appeal  or  wi 
error  is  sometimes  expressly  provided  for  by  statute.' 


the   day   on   which    the   summonB   is  ■  jear  after  lU  renditioQ- 

terv«d,  and  a  judgment  bj  default  be-  appeal  maj  therefore  be  takcD  f 

fore  the  expiration  of  the   fall   tiine  judgment  bjr  default  within  the 

wi)l  be   reversed    on    direct    appeal,  torj  time  without  a  preliminar 

Burt  V.  Scrantom,  i  Cal.  416.  tioo  to  set  aiide  the  judgmeat  I 

JHOettit    KMnm.— Where    a    tcirt  Hallock  «.  Jaudin,  34  CaL.  173; 

facias  was  returned  "executed  b;  mm-  ard  v.  GallowaTt  60  Cal.  lo. 

DKtniii^  Thomas  Middleten  to  be  U  ki  ICUAo  no  dUtJaction  exists 

the   District  Court  in  Austin  county  the  rigjtt  of  appeal  betwcenjudg 

at  its  (all  term,  1853,"  attd  judgment  entered  by  default  bj  the  clerl 

weut  bj  default,  it  was  held   that  the  ftose  rendered  after  trial  upon 

retku'tt  wftg   defective,  and  jndgment  joined.     An  appeal  lies  from  a 

mu  reversed.     Middleton  v.  State,  11  tnent  in  either  case  within  one 

Tex.  355.  after    its   rendition  or    entrj- 

8«rflOT  ImfvKr  but  Hot  Told. — Un-  are  equally  final  lodgments  withi 

der   modern    code   procedure   it    hM  intent  of  the   statute.      Hardim 

been  held  that  a  direct  appeal  will  not  South  Chariot  Min.  Co.,  t  Idah< 

lie  where  the  Mt-rice  Is  merely  Irreg^  1b  likanaai  and  Kenwiefcy  a 

ularbut  not  void,  and  that  a  motion  to  appeal  may  be  taken  from  a  judj 

■et  aside  is  thp   proper  remedy.     De  by  default  without  first  interpM 

Armond  v.  Adams,  35  bid.  455 ;  Belles  motion  in  the  tnal  court  to  set  it 

v.  Carroll,  6  Wash.  131.  .^riauru.— Baraelt     v.     Stat 

West  V.  Whitney,  36  N.  H.  314.  Ark.  50: ;  Files  u.  Robinson,  30 

■   'nqoMl— where,  on  calling  4S7 ;  Cairo,  etc.,  R-  Co,  v.  Tro 

replevin,    the     defendant  Ark.  18.     See  also  Uartiu  v.  G< 

makes  default,  and  both  parties  treat  34  Ark.  683. 

the    further    proceedings,     then    and  Kentucky. — Ruby  v.  Grace,  3 

there,   as   an   inquest,   the   defendant  (Kj.)  5^;  Long   v.   Montgomi 

cannot,  00  a  bll!  of  exception*  for  the  Bush    (Ky.)   394;   HaU   v.     Co 

exclusion  of  evidence  proposed  \tj  the  Bush  (Ky.)  37e7 

defendant,    change    his    ground   and  b  tBdlanK  a  more  recent  case 

claim  rights  beyond  what  are  Incident  rules  the  general  principle  in  Ea 

to  an  Inquest.     Kerker  v.   Carter,  i  a  direct  appeal  from  a  jndgme 

Hill  (N.  Y.)  loi.  default    without    distinction    o 

«.  Caouette  ti.  Young  {N.  H.  1893),  grounds.     Odell  v.  Carpenter,  7 

33  Atl.  Rep.  157;  Jarvia  T>.  Brooks,  37  469;  Abdilr.  Abdil,  36lDd.  387;  ' 

N.  H.  37;  West  w.  Whitney,  36  N.  H.  DOwer    *,  Cochnower,    37    Ind, 

314;  Campbell  11.  Patterson,  7  Vt  86;  Strader    v.    Uanville,    yx    Ind. 

Whitwell  V.  Atkinson,  6  Mass.  373.  Bames  v.  Bell,  39  Ind.  338;  Wri| 

tM  Audita  QnaralA  is  not  proper  to  Nords,  40  Ind.  347;  Kyle  v.  Kj 

review  a  judgment  by  default  because  Ind.  387. 

of  an  irregularity  in  the  asgesament  of  Im  Knr  Terk,  under  the  old  coi 

damages  after  an  execution  has  been  appeal  would  lie  to  the  general 

rendered  and   levied    thereon.     Had-  of  the  Courtof  Common  Pleas,' 

lock  v.  Clement,  13  N.  H.  73.  the  defendant  failed  to  appear  I 

a.  In  CaUfiSBlk  there  ia  no   distinc-  the  jostlce,  if  he  excused  his  d 

tion  between   judgments    by   default  aiKi  showed  thatmanifest  injuslii 

ami  judgments  after  issue  joined  and  been  done;  but  the  facts  had  to 

a  tiill,   under    the    language  of    the  tabllshed  by  affidavlti  served  wll 
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b.  Construction  of  Statute. — A  statute  allowing  an 
appeal  from  ''all  final  judgments"  includes  and  authorizes  an 
appeal  from  a  judgment  by  default.^ 

c.  Appeals  Not  Encouraged. — But  even  where  a  writ  of 
error  or  appeal  is  allowable   under  the  statute   it  will   not  be 

encouraged.* 

d.  From  Final  Judgment  Only. — Where  the  appeal  is  al- 
lowable it  must  be  taken  from  final  judgment  by  default  rendered 
upon  a  return  of  the  writ  of  inquiry  in  damages,  and  not  from 
the  interlocutory  judgment.' 

e.  Appeals  from  Inferior  Courts. — The  general  rule  ap- 
plies to  appeals  from  decisions  by  default  taken  in  inferior  courts 
of  limited  jurisdiction,  unless  regulated  by  statute.^ 

dceof  appeal.  Pultz  v.  Diosaj,  53  How.  (Iowa)  357;    Harrison    v.  Kramer,  3 

Pr.  (N.  Y.  C.  PI.)  371.  Iowa  543;  Carr  v.  Kapp,  3  Iowa  80; 

Where,  however,  the  defendant  ap-  Bjington  v.  Crosthwaite,  i  Iowa  148; 
peared  and  put  in  an  answer,  upon  Doolittle  v,  Shelton,  i  Greene  (Iowa) 
which  the  cause  was  adjourned  to  a  271;  Buenz  v.  Cook,  15  Colo.  38; 
fnture  day,  and  he  failed  to  appear  Masterson  v.  Le  Claire,  4  Minn.  163; 
upon  that  daj,  no  appeal  would  lie  to  Kama  v.  Kunkle,  2  Minn.  3x3. 
open  it  as  a  default,  it  not  being  a  case  2.  Vint  v.  Hudspith,  29  Ch.  Div.  322; 
in  which  the  defendant,  in  the  Ian-  The  Beaaon  is  that  the  plaintiff  in 
gua^re  of  the  code,  "  had  failed  to  ap-  error  permitted  the  errors  in  the  trial 
pear."  Pultz  v.  Diossj,  53  How.  Pr.  court  to  pass  unnoticed.  Karns  v» 
(N.  Y.  C.  PI.  >  371 ;  Wild  v.  New  York,  Kunkle,  2  Minn.  313. 
etc.,  R.  Co.,  I  Hilt.  (N.  Y.)  302;  Time  to  Appeal.— The  statute  limit- 
Bunker  r.  Lataon,  i  £.  D.  Smith  (N.  ing  the  time  to  appeal  begins  to  run 
Y.)  4x0;  Edwards  v.  Drew,  2  £.  D.  from  the  entry  of  the  judgment  by 
Smith  (N.  Y.)  56;  Storj  v.  Bishop,  4  default,  and  not  from  the  time  of  its 
£.  D.  Smith  (N.  Y.)  423.  rendition.     Edwards  v,  Hellings,  103 

But  in  such  a  case  an  appeal  would  Cal.  204. 
lie  to  reverse  the  judgment  for  error,  Tba  Mora  Appropriate  B«niad7  is  &  mo- 
and  where  it  appeared  that  the  return  tion  to  set  aside  the  judgment  by  de- 
was  not  warranted  by  the  evidence  it  fault.     Vint  v.  Hudspith,  29  Ch.  Div, 
was   reversed.      Pultz  v.   Diossy,   53  322. 

How.  Pr.  (N.  Y.  C.  PI.)  272;  Hunt  v.  In  Yarmont  the  plaintiff  in  a  trustee 

Wester\elt,  4  E.   D.  Smith  (N.   Y.)  suit  before  a  justice  of  the  peace,  the 

235;  Story  t/.  Bishop,  J.  E.  D.  Smith  subject-matter  of  which  is  appealable^ 

(N.  Y.)  423;  Teaz  v,  Cnrystie,  2  E.  D. .  may  appeal  from  the  judgment  of  the 

Smith  (N.V.)  638;  Howard  v.  Brown,  justice  in  reference  to  the  liability  of 

2  E.  D.  Smith(N.  Y.)247;  Alburtisv.  the  trustee,  where  the  principal  de- 

McCready,  2  £.  D.  Smith  (N;  Y.)  39;  fendant  is  defaulted.     Van  Buskirk  v, 

Everett  v.  Parks,  62  Barb.  (N.  Y.)  9.  Martin,  28  Vt  726. 

In  Pa&iifylvKiiia  the  proper  remedy  8.  Wheeler  v.  State,  7  Gill   (Md.) 

to  avoid  the  effect  of  a  judgment  by  33 ;  Wilmer  v.   Harris,   5   Har.  &  J. 

default  entered   upon  an  insufficient  (Md.)  i. 

affidarit  of  defense  is  by  an  appeal.  Judgment  on  Demurrer.— An  appeal 

and  not  by   a  motion  to  strike  off.  will    not    lie    from    a    judgment    on 

Philadelphia,  etc.,  R.  Co.  v.   Snow-  demurrer  against  the  defendant,  in  an 

don,  x6x  Pa.  St.  201.  action  of  debt  on  a  bond  with  collat- 

hi  Waahtngton  a  review  of  errors  of  eral  condition,  until  an  inquisition  is 

law  by  certiorari  proceedings  may  be  taken    and    final    judgment    entered, 

had  under  2  Hill's  Code,  Oregon,  $  Wheeler  v.   State,  7  Gill  (Md.)  33; 

1621.    State  tf.  Superior  Ct«,  12  Wash.  Green  v,  Hamilton,  16  Md.  317. 

54^  4.  Z&     Kaataehiuettt,    under    Gen. 

1.  Woodward    v,    Whitescarver,    6  Stat.,  c.  120,  ^  25,  as  in  force  in  1866, 

Iowa  I ;  Broghill  v.  Lash,   3  Greene  re-enacting  Rev.  Stat.,  c.  85,  i  13,  an 
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KetiM  of  ^pptu. — ^Where  the  statute  does  not  require  notice 
an  appeal  from  a  judgment  by  default  to  a  superior  court  nom 
required  to  confer  jurisdiction  on  the  latter* 

/.  Preliminary  Motion— Jvdgnnt  by  iMknit.— Where  no 
peal  is  allowed  by  statute  from  a  judgment  by  default,  the  ap[ 
priate  remedy  of  the  defendant  is  to  make  a  timely  motion  in 
trial  court  to  set  the  judgment  by  default  aside  and  take  an 
peal  from  an  order  denying  the  motion.*     Such  a  prelimin 


Belleg,  13  Allen  (M*u.)  78;  Holmtn  13  Ind.  5601  Walpole  v.  West,  18  J 
V.  Slgoumej,  11  Met.  (Man.)  436;  81;  Y«ncT  w.  Teter.  39  Ind.  : 
Ball  V.  Burke,  11  Ciuh.  (Mau.)  80.  Bamesi>.  CanncT,  30  Ind. 394;  Bai 


I,  where  an  action  is  brought  v.   Bell,  39  Ind.  3M;  De  Armom 

belore  a  juMlce  of  Che  peace,  and  the  Adams,  a;  Ind.  455;  Nutting  v.  ] 

defendant  makes  no  appearance,  but  ance,  37  Ind.  yj ;    Ratliff  v.  Baldi 

permiti   judgment  to  be  rendered  In  39  Ind.  16;  Clegg  v,  Fiihlan,  3a  1 

faiB  absence,  he  ii  not  therebj  prohib-  90;  Clegg  v.  Patterson,  33   Ind.  : 

ited  from  taking  an  appeal  to  the  DiE-  Strader    v.    Manvllle,    33    Ind. 

trlct   Court,  and   section   114  of    the  Barnes  v.  Wright,  39  Ind.  393;  I 

juBtlcei'  code  onlj  provides  an  addl-  bon  v.  Connor,  15  Ind.  433. 

tlonal  remedy.    Leavenworth,  etc.,  R.  lo^a. — Decatur  County   i'.    CI 

Co.  V.  Forbes,  37  Kan.  445.  ents,     18     lom    536;     McKinleT- 

In  PamuylTUd*  the  Procedure  Act  Betchtel,  13   Iowa  563;   Downin| 

of   Maj   35,   1887,  does   not   applj  to  Harmon,  13  Iowa  535 ;  Bethel  t>.  Li 

appeals  from  justices  of  the  peace  as  14  Iowa  593;  Berryhill   v.  Jacobs 

regards plaintifTsstatement, judgment  Iowa  346;  Barnes  11.  Hajick,   15  I' 

by   default,   etc.      The    practice    and  603;  Leonard  v.  Hallem,  17  Iowa  1 

[■leadings ineppealsfrom judgmentsof  Hunt   i'.  Stevens,  3c  Iowa   361;  ] 

ustlces  of  the  peace  are  uncMnged  bjr  man  v.  Dennej,  13   Iowa   396 ;    R 

the  act,  and  the  procedure  Is  the  same  son  v.  Saunders,  14  Iowa  539;   Cs 

as  before  that  act  was  passed.     Lentz  ton  v.  Brington,  17  Iowa  579;   W» 

If.  Sylvester,  6  Pa.  Co.  Ct.  Rep.  580.  ward  v.  whitescarver,  6  Iowa  i. 

AnawK  Strlokan  Out.— When  an  a-.  J/iudu*-/.— Blanchard  p.  Hatch 

swer  Is  purposely  stricken  out  or  set  Mo.  161 ;  Brown  i'.  Missouri  Pac. 

aside  on  a  (rial  in  justice's  court,  and  Co.,  85  Mo.  133 ;  Smith  v.   St.  Lc 

defendant  failing  to  file  any  other  an-  etc.,  R.  Co.,  53   Mo.  338;  Kinsei 

■wer,   judfrment   is   rendered   agBlnrt  Shands,  53  Mo.  336;  Lawther  f .  A; 

him,  such  judgment,  upon  a  question  34  Mo.  373. 

of  defendant's  tight  of  appeal,  will  be  Neiu    rort.— Pulu  v.    Diossr, 

considered  as  a  "judgment  for  want  How.  Pr.  (N.  Y.  C.  PI.)  370;  Ma 

of  answer."      Long  v.  Sharp,  5  Ore-  v.  Greene,  3  Abb.  App.  Dec.   (N. 

gon  438.  147 ;   Adams   v.  Oaks,  30   Johns. 

I.  McBrien  v.  Riley,  38  Neb.  561;  Y.)   384;  Oliver  v.   French,   80  1 

State   Bank    v.  Green,   8    Neb.   197;  (N.  Y.)  175. 

Schuyler  r'.  Hanna,  18  Neb,  601.  JfiM*/»^/o».  —  Port     v.     Parfit 

S.  Indiana, — Durbin  v.  Conner,   16  Wash.  369. 

Ind.  163;  Holmesr.  Fitch,  16  Ind.  358;  Writ  yir/rlnia.—Buker  v.  Wes 

Lasselle  v.  Wilson,  13  Ind.  453;  Blair  Min.,  etc.,  Co.,  6  W.  Va.  196;   Ad 

f.Davis,  9lnd.  336;  Frasieri'.  Hubble,  son  v.  Peerce,  10  W.  Va.  59. 


judgment    by   default    must    firsi 
Cincinnati,   etc.,   R.   Co.   r.  Calvert,     made  before  an  appeal  canbetal 

13  Ind.  4S9;  Skeen  v.  Huntington,  Smith  v.  Wineland,  21  Mo.  / 
35   Ind.  510:    Darlington  v.  Warner,     387. 

14  Ind.  449;  Sturgis  v.  Rodman,  14  In  X«ntiiek7  a  judgment  by  def 
Ind.  604;  Gibson  v.  Green,  33  Ind.  where  there  had  been  no  servic 
433;  Johnson  v.  Ikerd,  48  Ind.  380;  process  upon  thedefendant  wages 
Wlllhelm  V.   Bull,   19  Ind.  337 ;  Jen-     a  clerical  misprision;  and  a mispri 
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motion  where  required  is  jurisdictionaL^ 

laOaMo  of  fiaplo  Bdkiilt. — ^The  same  principle  applies  to  the  review 
of  an  order  granting  a  default.^ 

of  the  clerk  is  no  ground  for  an  ap-  set  aside  such  decision  is  made  in  the 

peal  until  it  has  been  presented  to  the  trial  court.    Brown  v.  Chapman,  90 

court  rendering  the  judgment,  and  a  Va.  174;  Com.  v.  Levy,  23  Gratt.  (Va.) 

motion  must  first  be  made  below  to  ai.  See  article  Decrees,  vol.  5,  p.  1017. 

set  aside  the  judgment  on  that  ground.  Validity  of  Appeal  Bond. — An  appeal 

Robinson  17.  Mobley,  i  Bush  (Ky.)  196.  without  a  necessary  preliminary  mo- 

■  The  contrary,  howeyer,  was  held  in  tion  ayoids  an  appeal  bond.     Garnet 

Long  V,  Montgomery,  6  Bush   (Ky.)  v,  Rodgers,  52  Mc.  145. 

394;  Ruby  V,  Grace,  2  Duy.  (Ky.)  540,  Special  Kotion  before  Justice  of  Peace, 

where  it  was  held  that  a  judgment  — A  party  is  not  precluded  from  ap- 

without  appearance  or  citation   was  pealing  from  a  judgment  by   default 

▼old  and  not  correctible  as  a  clerical  rendered  in  a  court  of  a  justice  of  the 

misprision,  and  consequently  was  re-  peace  by    moving  therein  to  dismiss 

yersible  on  direct  appeal.  the  action  on  account  of  an  irregular- 

Tetbnlcal  Error. — Where  a  technical  ity  in  the  summons.     Deidesheimer 

error  not  substantially  affecting  the  v.  Brown,  8  Cal.  340. 

rights  of  the  parties  exists  in  the  form  2.  It  cannot  be  reviewed  unless  an 

of  the  judgment  by  default,  the  appro-  application  has  been  made  below  to 

priate  remedy  of  the  defendant  is  a  set  it  aside.     Dov^ning  v.  Harmon,  13 

motion  to  modify.     Schmidt  t^.Gilson,  Iowa  535. 

14  Wis.  515,  where  it  was  held  that  a  Lack  of  JnrlBdlotlon. — ^The  rule,  how- 
Judgment  by  default  to  enforce  a  me-  ever,  does  not  apply  where  the  court 
chanic's  lien,  directing  that  '*the  lands  did  not  have  jurisdiction  of  the  person 
and  premises  described  and  set  forth  or  the  complaint  failed  to  state  a 
in  the  complaint  and  the  lien  therein  cause  of  action.  Wright  v,  Noriis,  40 
be  sold  on  execution  in  accordance  Ind.  247;  Strader  v.  Manville,  33  Ind. 
with  chapter  153,  Rev.  Stat.,"  instead  11 1. 

of  directing  that  the  right,  title,  and  Beflual  to  H^ar  Motion. — Where  a 
interest  of  the  defendant  in  the  build-  motion  is  required  by  statute  as  a  con- 
ing, etc.,  be  sold,  would  not  require  dition  precedent  to  taking  an  appeal, 
reversal  but  only  modification.  the  trial  court  cannot  deprive  the  de- 

1.  Kelly  V,  Chicago,  etc.,  R.  Co.,  86  fendant  of  his  right  to  have  the  case 
Mo.  681 ;  Horton  v.  St.  Louis,  etc.,  R.  reviewed  by  refusing  to  hear  the  mo- 
Co.,  83  Mo.  541;  Garnet  t;.  Rodgers,  tion.     Dermody  v.  Steamboat  Maria 
53  Mo.  145 ;  Bamett  v.  Lynch,  3  Mo.  Demming,  28  Mo.  284. 
369.  Brror  In  Taxation  of  Oosts. — ^Alleged 

Conatmctlon  of  Statute  Sequlrlnf  errors  in  the  taxation  of  costs,  as  en- 
■otion. — A  statute  which  provides  that  tered  in  the  judgment  by  default,  will 
'*  a  judgment  or  order  shall  not  be  not  be  reviewed  unless  called  to  the  at- 
reversed  for  an  error  which  can  be  tention  of  the  trial  court  by  an  appro- 
corrected  on  motion  in  the  inferior  priate  proceeding.  Jensen  v,  Crevier, 
court  until  such  motion  has  been  33  Minn.  372;  Kent  t;.  Bown,  3  Minn, 
made  there  and  overruled"  applies  to  347;  Hurd  v,  Simonton,  10  Minn.  423; 
a  judgment  rendered  by  default  on  a  Barry  v.  McGrade,  14  Minn.  286. 
notice  which  is  irregular  but  not  void.  FaUure  to  Pay  Goats  as  ordered  by  the 
Decatur  County  t;.  Clements,  18  Iowa  court  on  overruling  amotion  to  set 
536;  Pratt  V.  Western  Stage  Co.,  27  aside  the  judgment  does  not  cut  off 
Iowa  363.  the    defendant's     right     to     appeal. 

It  applies  also  to  a  judgment  taken  Hooker  v,  Atlantic,  etc.,  R.  Co.,  63 

by  dejfault  on  a  notice  not  served  a  Mo.  449. 

sufficient  length  of  time  to  authorize  a  In    Misaoml    a    garnishee    against 

judgment.     Pigman    v,    Denney,    12  whom  judgment  has  gone  by  default 

Iowa  396.  before  a  justice  of  the  peace  must,  by 

I^  Virginia,  by  express  provision  of  the  statute,  move  to  set  it  aside  within 
the  code,  no  appeal  from  a  judgment  ten  days  thereafter,  as  a  condition 
by  default  or  decree  pro  confesso  can  precedent  to  a  right  of  appeal.  Laugh- 
he  taken  until  a  motion  to  reverse  or  lin  v.  January,  59  Mo.  383. 
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Appaaii  from  infvlor  Conitt. — The  rule  ^so  applies  to  appea 
from  judgments  by  dcfniilt  taken  before  justices  of  the  pe 

5.  Appeali  from  Ordera  Hade  in  ProoMdingi  <ai  Sefult.— 
ERAL  Rule. — No  appeal  will  ordinarily  lie  from  an  order 
a  proceeding  taken  by  default,*  unless  the  trial  court  acted 
jurisdiction,  in  which  case  the  order  may  be  reversed  on  a  s 
record,' 

6.  Entry  of  Default.  ^  No  appeal  can  be  taken  direc 
an  order  entering  a  default  against  a  party.* 

c.  On  Motion  to  Open  or  Set  Aside— Whcw 

enaUd. — Nor  does  an  appeal  lie  from  an  order  setting 
judgment  by  default  and  continuing  the  cause.'  And  ; 
opening  a  judgment  by  default  and  allowing  the  defen 
answer  is  not  a  final  judgment  upon  which  a  writ  of 
appeal  will  lie.* 

I.  Gag«   V.   Maiyatt,  9   Mont  365,  S.  M.  Co.,  i  Utah  199;  Roh  - 

holding   that   the  rule  applies  where  38  Neb.  333;  Brown  v.  Ed) 

pew  UaueB  are  formed  on  appeal  and  a  Neb.  453;  NoKhlnglon  v. 

trial  de  novo  is  had,  the  court  declaring  Tex,  App.  Civ.  Cas.,  ^  327. 
that   "the  authoriUea  are  uniEorm  in        Stnuiic    ont  Jndcmant.— I 

holding  that  the  appellant  should  have  lanii    no    appeal  lies   from 

appeared  and  answered  in  the  justice's  striking  out  a  judgment  b; 

court,  or  moved  tosetasldethedefault.  State    v.   Steibel,  31  Md.  ^ 

or  sought  other  appropriate  relief.    In  abend  v.  Chew,  31    Md.  347 

this  way  the  laaues  could  have  been  ford  v.  Pope,  15  Md.  579;   u 

settled,   and   upon    an    appeal    there  only  the  final  judgment,  bu 

could  be  a  new  trial."  Uminary  judgment  by  defa 

Oroimda   of  JtoUoii, — Where   an   ap-  rendered   at   the   preceding 

peal  is  allowed  from  a  decision  bj  a  which  case  the  appeal  brin 

justice  of  the  peace  on  a  motion  to  set  review  only  the  action  of  tb 

aside  a   default,   it   is   Immaterial  on  striking  out  the  judgment  h 

what  grounds  the  motion  is  decided.  State  v.  Steibel,  31  Md.  34. 
The  only  condition  precedent  is  that  a         But   an   appeal   will   lie  v 

motion   should    be    made    and    filed-  order   striking  out   the   jud 

Beers  v.  Atlantic,  etc.,  R.  Co.,  55  Mo.  made  after  the  lapse  of  the  ti 

3gi.  deraon  i>.  Gibson,  19  Md.  334 

9.  Schermerhorn  I'.  Wood,  30  How.  however,   that    the    plalMifl 

Pr.  {N.  Y.  C.  pi.)   316;  Spaulding  v.  pleadings  and  joinder  of  iss 

Thompson,   13  Ind.  477;  Btanham  v.  quent   to    such    unauthoriic 

Fort  Wayne,  etc.,  R.   Co.,  7  Ind,  534.  waives  his  right  of   appeal. 

),  Wilkinson  v.  Tiffany,  4  Abb.  Pr.         «.  People's  F,     Ins.    Co. 

<N.  Y.  Supreme  Ct.)  98.  home,  84  Pa.  St.  453;  Hill 

4.  Ricketsonv.Compton,33Cal.636.  33Pa.  St.  314;  Campbell  v. 

WhmAppMl  lUowed  b7  Btmtvta.—  Pa.   St.   dSi;    Acre  v.   Ross 

Where  a  statute  provides  tor  such  an  (Ala.)  388;  Buell  v.  Emeric 

appeal,   the   defendant,   by  failing  to  it6;  Roland  v.  Kreyenhage 

take  the  appeal,  does  not  lose  or  waive  455 ;   Howe  v.   Independenc 

bis  right  of  appeal  from  the  final  judg-  Gold,  etc.,  MIn.  Co.,39Cal. 

meat,  and  the  question  of  the  proper  eron  v.  Carroll,  67  Cal.  500; 

entry   of  the  default  may  be  adjudi-  Williams,    6   Oregon  71 ;    \ 

cated  upon  the  latter  appeal.     Rlcket-  v.  Schreyer,  81  N.  Y.  646. 
son  V.  Compton,  23  Cal.  650;  Gimmy         In  JVe-w    7'eri  the  genera 

V.  Doane,  33  Cai.  ^5.  the  Supreme  Court  has  pov 

B.  Fortin    v.    Randolph,    ti    Mart,  view  the  order   of    the    spe 

(La.)  368;  Melay  v.  Grant,  4  Mackey  opening  the  default.   Ailing 

(D.  C.)  4^86;  Strickland  v.  Flagstaff  70  N.  Y.  571. 
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Beiilal  of  Xotioii  to  Opon. — Likewise  an  appeal  does  not  lie  from  an 
order  refusing  to  grant  a  motion  to  open  a  default^  or  refusing  to 
set  aside  a  judgment  by  default.* 

Vatnro  of  Bneh  Ordon. — These  orders  are  merely  interlocutory,*  or 
He  in  discretion  * 

(Mar  to  8hov  Caiue. — No  appeal  can  be  taken  from  an  order  made 
upon  defendant's  default  to  an  order  to  show  cause  why  service 
should  not  be  set  aside.' 

d.  Findings  of  Fact. — ^The  findings  of  fact  made  by  the  trial 
judge  upon  a  motion  to  vacate  a  judgment  on  statutory  grounds 
are  not  reviewable  on  appeal,^  except  to  ascertain  whether  such 
facts  do  or  do  not  constitute  a  statutoiy  ground.**^ 

Vot  ft  Vlaal  Order. — It  is  not  a  final  late  Oovit  rerendng  a  judgment  bj 

order,  under  a  statute  pTovidine^  that  default  and  remandine  it  to  the  trial 

"an  order  affecting  a  substantial  right  court  with  leave  to  the  defendant  to 

in  an  action,  when  such  order  in  effect  answer  is  interlocutory,  and   not  re- 

determines  the  action  and  prevents  a  viewable  on  error.    Virginia  v,  Gipps 

judgment,  ♦  ♦  ♦  is  a  final  order" and  Brewing  Co.,  136  111.  616. 

appealable.    Brown  v.  Edgerton,  14  How  Bedewed. — ^Where  the  mllngs 

Neb.  454.  on  the  questions  raised  are  properTj 

I.  Jacobs  V,  Zeltner,  9  Misc.  Rep.  excepted  to,  they  will  be  reviewed  on 

(K.  V.  C.  Pi.)  455 ;  Feist  v.  Third  appeal  from  the  judgment  finally  dis- 

Ave.  R.  Co.,  13  Misc.  Rep.  (N.  Y.  C.  posing  of  the  cause.      Spaulding  v. 

P!.)  242;  Schlotfeldt  tf.  Bull  (Wash.,  Thompson,  12  Ind.  477. 

^^)f  43  Pac.  Rep.  33.  Papers  on  Kotlon. — The  exhibits  and 

Bimedy  of  Defendant. — The  remedy  affidavits  used  in  support  or  resistance 

of  the  unsuccessful  party  is  to  take  a  of  such  a  motion  must  be  brought  ujp 

bill  of  exceptions,  proceed  no  further  by  a  bill  of  exceptions,  or  they  cannot 

m  the  cause,  suffer  a  final  judgment  be  considered  on  review  of  the  motion, 

to  be  rendered  against  him,  and  then  Hellen  v.  Steinwender,  26  Fla.  191. 

prosecute  his  appeal  as  writ  of  error.  4.  Sikes  v»  Weatherly,  no  N.  Car. 

Hirsh  V.  Weisberger,   44  Mo.   App.  131. 

510;  State  T.  Bums,  66  Mo.  327.  In  HorfliOarolJna,  under  the  old  prac- 

lA  Ceuteiila,  in  a  proceeding  to  as-  tice,  an  appeal  might  be  taken  to  the 

certain  and  declare  the  rights  of  heir-  Superior  Court  from  an  order  of  the 

ihip  under  section  i664,C^e  Civ.Pro.,  County  Court  allowing  an  amendment 

the  refusal  to   open  a  default  at  the  or  setting  aside  default  judgment  for 

instance  of  an  heir  who  was  a  non-  irregularity.     Williams  v.  Beasiey,  13 

resident  and  never  heard  of  the  pro-  Ired.  (N.  Car.)  113;  Slade  v.  Burton, 

ceeding    was     held    not    reviewable.  6  Ired.  (N.  Car.)  307. 

Hitchcock  V.  Superior  Ct.,  73  Cal.  295.  0.  Thompson  v,  Haselton,  34  Minn. 

In  PMBeylraiilA  the  Act  of  May  20,  I3. 
189^,  P.  L.  loi,  does  not  confer  the  The  proper  application  should  be 
right  of  appeal  from  the  refusal  of  the  made  to  the  lower  court  to  open  the  de- 
Common  Pleas  to  open  a  judgment  by  fault.  Thompson  v.  Haselton,  34  Minn. 
Mauit  which  has  been  affirmed  by  I3 ;  Dols  v.  Baumhoefer,  38  Minn.  387. 
A^  Supreme  Court.  Pennock  v,  6.  Albertson  v.  Terry,  108  N.  Car. 
Kennedy,  33  W.  N.  C.  (Pa.)  99.  77;  Branch  v.  Walker,  92  N.  Car.  87; 

S.  Bib  Utatted  States  Bnpreme  Oonrt  Foley  v.  Blank,  92  N.  Car.  476 ;  Wer- 

cannot  re-examine  the  action  of  a  ter-  net's  Appeal,  91  Pa.  St.  319. 

ritorial  court  in  refusing  to  set  aside  t.  Albertsoni;.  Terry,  108  N.  Car.  77. 

8  judgment  by  default.    McAllister  v.  In  Hoxth  OaxoUna  the  findings  of  fact 

Kuhn,  96  U.  S.  87.  by  a  justice  of  the  peace  upon  a  mo- 

3.  McCulloch  V.  Dodge,  8  Kan.  476;  tion  to  vacate  a  judgment  for  excusa- 

Hinhv.Weisberger,  44M0.  App.  511;  ble  neglect  are  reviewable  on  appeal 

Hess  V,  People,  84  111.  247.  by  the  Superior  Court,  but  the  findings 

^  *'*pmrr¥  ^  "*  iw>ttiM>^^ift^  Ay|>^^-  of  fact  by  the  Superior  Court  upon 
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€.  Interlocutory  Orders,  How  Reviewed. — Wl 
order  is  interlocutory  it  may  ,be  reviewed  on  appeal  from 
judgment  by  default.* 

AbnM  of  DiMTttten. — Where  the  order  lies  in  discretion  it 
reviewed  far  enough  to  discover  whether  the  exercise  of  d 
has  been  abused.*  But  the  ruling  of  the  court  will 
disturbed,  unless  it  is  clearly  shown  to  be  unjust  and  subs 
to  affect  the  appellant  to  his  injury,*  and  a  stronger  ca 
abuse  of  discretion  is  required  to  warrant  the  reverb  of 
granting  than  of  an  order  denying  a  motion  to  open  a 
or  set  a  judgment  thereon  aside.* 

■uch  motion  and  appeal  are  not  re- 
viewable    bj    the     Supreme     Court. 

FinlayBonti.  American  Accident  Co.,        „ j, , 

109  N.  Car.  196.  Hide,  etc.,  Co.  v.  Woodley,  ' 

I,  Germann   ti.   Schwart*,  ii   Wis,  "gross  abuse;"  in  Hitchcoi 

661.  ler,  90  111.  543,  "  palpable  al 

>.  Florida.  —  Tldwell    v.    Wither-  Andrews   v.   Campbell,    94 

spoon,  18  Fla.  383.  "where    it  appears  affirmat 

Minnesota. — Foote    v.    Branch,   4J  such  discretion  has  been  at 

Minn. 63;  Lathropi'.0'Brien,47Miiin.  injustice  done."     In  later  ce 

438;  McMurran  f.  Meek,  47  Minn.  Z45 ;  ever,  a    more    liberal    rule 

Fltzpatrick  V.  Campbell,  jSMinn.  ao;  adopted.     ThusinDunlap  v. 

Rhodes  V.  Walsh,  58  Minn.  196.  14  111.  App.  601,  it  was  said 

Missouri. — Stout  v.  Lewis,  11  Mo.  a  judgment   which   is   plain 

438.  has  been  rendered  against  a 

Nrvada. — Howe  v.  Coldren,  4  Nev.  default.  If  a  reasonable  eicus 

171 .  for  not  having  made  a  defens 

Violation  of  aUvnlAUolL — An    order  party  against  whom  the  ju< 

denying  a  motion  to  open  a  judgment  rendered    exercises     reasom 

by  default,  entered  in  violation  of  a  ordinary   diligence   In  movi 

stJputation  extending  the  time  to  an-  it  aside,  it  is  the  duty  of  the 

Bwer,  will  be  reversed  as  an  abuse  of  exercise  its  discretion  by  gn 

discretion,    although    the    stipulation  motion,  especially  if  it  be  mi 

was  not  filed,   and  consequently  waa  same  term  at  which  the  juc 

not   legally  binding.     Blackwood  v.  rendered." 
Cutting  Packing  Co.,  71  Cal.  461.  Saeord  on  AppaaL — In  the  e 

).  Hitchcock  V.  Herzer,  90  III.  543;  a  sufficient  record  on  appeal 

Greenleaf  r.   Roe,  17  III.  4741  Union  showing  upon  what  evidence 

Hide,  etc.,  Co,  v.  Woodier,  75  Hi.  436;  '        ' 

Constantlne  v.  Wells,  83  III.  19a;  Un- 
derwood V.  Underwood,  87  Cal.  533; 
Clute  Bros.   &  Co.  v.  Hazleton,  51 

lowajss;  Groh  v.  Baasett,  7  Minn.  335.  Carr 

"Where  the   defaulting  party   dis-  ier  t 
closes,  in  the  case  presented  b^  bin 

for  an  order  to  set  aside  such  judg-  it  is  said  that  even  ai  comm 

ment,  a  degree  of  negligence,  careless-  order  refusing  to  set  aside  a 

ness,  and  lack  of  diligence   not  to  be  will  he  reviewed,  as  it  may 

predicated  of  a  prudent  business  man  thedefendant  from  ajust  relii 

in  a  matter  of  material  concern  to  him,  as  no  harm  results  to  the  plai 

this  court  will  not  on  appeal  disturb  setting  aside  such  a  judgmei 

the  order  of  the  court  below  denying  law  assumes  that  justice  wll 

such  application."    Garner  v.  Erlan-  and  the  order  will  according 

ger,  86  Cal.  60.  reviewed  in  the  absence  of 

tUlnola. — In    speaking  of  what  was  so  providing.     Carr  v.  Dawt 

necessary  to  warrant  reversal  in  Green-  App.  598. 
leaf  V.  Roe,  17  111.  474,  the  language        Ordar  Battliic  AiUa. — In  £ 
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/.  Statutory  Appeal. — Such  orders  are,  however,  sometimes 
reviewable  under  express  statutory  provisions,^  as  under  a  stat- 
Qte  providing  that  an  appeal  may  be  taken  from  an  order  involv- 
ing the  merits  of  an  action  or  affecting  a  substantial  right.^ 

p.  Flagstaff  S.  M.  Co.,  x  Utah  199,  it  any  order  which  vacates  or  modifies  it 

was  held  that  where  the  order  sets  necessarily  affects  the  legal  rights  of 

aside  the  judgment  bj  default,  and  the  party  in  whose  favor  it  is,  and 

allows  the  defendant   to  answer  on  hence '  involves  the  merits  of  the  ac* 

terms,  the  effect  of  the  order  is  ahso-  tion.'  "    People's  Ice  Co.  v,  Schlen* 

lute,  so  far  as  the  judgment  is  con*  ker,  coMlnn.  z. 

cemed,  and  an  appeal  merefrom  will  Wnere  the  judgment  is  set  aside  on 

not  lie.  the  ground  of  irregularity  in  the  entry 

1.  McCormfck  v.  Belvin,  96  Cal.  iSa ;  thereof  the  order  is  appealable.  Barker 

Smith  V.  Lawrence,  3  Wis.  779.  v,  Keith,  11  Minn.  65. 

In  Vsvada  an  order  setting  aside  a  In  Hew  Toik    an  order  refusing  to 

default  is  appealable,  and  unless  an  open  the  default  is  appealable  to  the 

appeal  is  taken  therefrom  it  cannot  be  general  term  of  the  Supreme  Court* 

reviewed  after  judgment  is  rendered  but  will  not  be  reversed  in  the  absence 

upon  the  merits.    Maynard  v.  John-  of  an  abuse  of  discretion.     Klein  v. 

lOQ,  3Nev.  16^  Wegman,  74  Hun  (N.  Y.)  i;  Quinn 

IB  Vsw  T01I1  a  final  order  in  sum-  v.  Case,  2  Hilt.  (N.  Y.)4i67;  Wygant 

mary  proceedings  obtained  by  default  t;.  Brown  (Supreme  Ct.),  31  N.  V.  St. 

in  a    district    c  urt    is    appealable.  Rep.  243;  Buehler  v.  New  York,  54 

hcobs  r.  Zeltner,  9  Misc.  Rep.  (N.  N.  Y.  Super.  Ct.  507. 

V.  C.  PI.)  455.  But  an  order  opening  a  default  and 

1^  loatti  Oarollra  an   order  refus-  permitting   a   defendant    to    answer 

ing  leave   to    defendant   to   file  his  the  complaint  is  not  an  order  involv- 

inswer  because  unverified  and  giving  ing  the  merits  so  as  to  be  appealable 

plaintiff  a  judgment  by  default  is  ap-  under    a  statute  allowing  an  appeal 

pealable  as  involving  a  legal  right,  from  such  orders,  although  it  may, 

Ajer  V,  Chassereau,  18  S.  Car.  597.  where  the  certification  of  questions  is 

1^  Wartrtiiglen  an  order  vacating  a  allowable,  be  reviewed  on  a  certificate 

decree  on  petition  of  a  party  who  had  of  the  judge  that  it  is  of  such  impor- 

been  served  with  process  in  the  pro-  tance  and  doubt  as  to  render  it  proper 

ceedingby  publication  only,  and  allow-  to  take  the  opinion  of  the  whole  court, 

ing:  him  to  appear  and   defend   the  Mead  v.  Mead,  2  E.  D.  Smith  (N.  Y.) 

action,  is  not  an  appealable  order  un-  223. 

der  Laws  of  1889-90,  p.  336,  amending  Appeal  to   Court  of  Appeals, — An 

Bection  i  of  the  act  passed  March  22,  order  denying  a  motion  to  vacate  is 

XS90,  relating  to  the  removal  of  causes  not  appealable  to  the  Court  of  Ap- 

from  the  Superior  to  the  Supreme  peals.    Schaettler  v,  Gardiner,  47  N. 

Court     Sander-Boman  Real    Estate  Y.  406;  Foote  v,  Lathrop,  41  N.  Y. 

Co.  V.  Yesler,  a  Wash.  ^30.  358. 

h  Viaeoodn  an  order  aenying  a  mo-  IB  Ohio  an  order  vacating  a  default 

tion  to  set  aside  a  judgment  by  default  Judgment  entered  at  a  previous  term 

is  appealable.     Levy  v,  Goldberg,  40  for  irregularity  is  an  order  affecting  a 

^is.  308;  Omro  v.  Ward,  19   Wis.  substantial  right  made  upon  a  sum- 

3^*  mary  application  after  judgment,  and 

S>  la  Mtanieflata  an  order  vacating  a  may  be  modified,  vacated,  or  reversed 

Jndgment  by  default  and  granting  de-  for  errors  appearing  on  the  record, 

fendant  leave  to  answer  "  involves  tiie  Braden  v,  Hoffman,  46  Ohio  St.  639; 

merits  of  the  action  "within  the  mean-  Hettrick  v.  Wilson,  12  Ohio  St.  136; 

ing  of  a  statute  granting  an  appeal  Taylor  v.   Fitch,   12    Ohio   St.   169; 

from  such  orders.     People's  Ice  Co.  v.  Huntington  v.  Finch,  3  Ohio  St.  447. 

Schlenker,     50    Minn,    x;    .Chisago  IB   Wlfoonila   an  order  refusing  to 

County  V.  St.  Paul,  etc.,  R.  Co.,  27  set  aside  a  judgment  by  default  and  to 

Hinn.  109;  Holmes  v.  Campbell,  13  allow  the  defendant  to  answer  is  an 

Minn.  66.  order    affecting   a   substantial    right 

"A  final  judgment  determines  the  made  upon  summary  application  after 

rights  i  th   parti  s  to  the  action,  and  judgment,  and    is   appealable   under 
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Appa^  fnm  8pe«ui  Order. — An  order  refusing  to  open  a  default 
special  order  made  after  final  judgment,  and  to  authorize 
appeal  therefrom  under  the  statute  must  be  taken  within  the  t: 
named  therein." 

g.  Exception  Required. — ^Where  an  appeal  is  allowed 
ruling  of  the  trial  court  on  the  motion  to  set  aside  the  det; 
must  be  excepted  to.* 

6.  FrindpUi  of  S«vlfiw — a.  In  General. — The  principlesa 
errors,  etc.,  applicable  to  the  review  of  judgments  in  gen 
on  appeal,  apply  with  equal  force  and  validity  to  judgments 
default  where  appealable  by  statute.' 

ladmiMi  Emra. — The  judgment  by  default  will  not  be  revei 
for  technical  errors  which  do  not  prejudice  the  appellant.* 

•nbd.  3,4to,C.a64,I.aws  i86a.    John-  «.  Ward     v.   RIuko,    a   Tex. 

•on  -D.  Eldred,  13  WU.  483.  Vogt  t>.  DorKjr,  85  Tn.  go. 

1.  See  Dietrich  v.   Swam  Dredge,  lOmrlsloiiorank.— Theomiisk 

14  Mont.  361,   citing  Montana  Code  a  clerk  to  enter  judgment  nt'st'ini 
Ci».  Pro.,  4  431.  corrected  bj  the  order  of  the  com 

t.  Johnson  Bros.  &Co.  v.  T^lor,  3  tiaTC  it  entered  Mime  fra  /aitcal 

HancJ7(Ohio)i78;Goodinaiiv.Mine«r  time   of    taking  the  final   judgB 

MIn.,  etc.,  Co.,  i  Idaho  131.  Ward  v.  Riogo,  a  Tex.  430. 

1.  Hallock  V.   Jaudin,   34  Cal.   167;  FaUura  to  BnMr  Jadtmart.— It  is 

Goal  V.  Pilgrim,  38  Tex.  afe?.  abaolately  e«sential  to  the  wlidii 

Boope  of  B«Tl«w.  —  Under  a  itatate  auch    a   judgment   that   it   abou1< 

providing  for  an  appeal  from  a  jui^  noted  on  the  clerk's  minute  boo 

nwnt   \iy   default,  all  erron  dieclosed  the  term.     It  Is  a  mere   irreguli 

by  the   record  inaj  t>e   reviewed   and  which  does  not  afTect  the  sub;n 

corrected  as  CO  appeal  from  a  jndg-  inteeritj  of  the  judgment.   McKi 

ment  on  iiine  }(doed.     Buenz  ir.  Coot,  v.  Weber,  37  Wis.  379. 

15  Colo.  3B.  PT«l«dle«  Sot  UMwn.— So  when 
In  Texas,  under  the  practice   as   It  defendant  does  not  show  In  any  1 

existed  in  1B70,  errors  oF  law  committed  ner  how  his  rights  are  or  may 

in  the  rendiiioii  of  a  judgment  by  lie-  been  prejadiced  by  the  reodition 

fault  were   not  waived   by  reason  of  judgment  against  him  by  defau 

failure  to  take  exception  to  thetn  in  the  same  term  atwhichasimilarj 

the  conit  below ;  and  such  errors  were  ment  had  been  rendered  and  am 

available  by  motion  for  a  new  trial  in  (for  what  was  supposed  to  be  a  de 

the  court  below  or  in  arreet  of  judg-  but  which   was  cured    by    a  cle 

ment,  or    by    writ    of   error    to    the  iun«idment),  there  is  no  error.  El 

Supreme  Court.     Brooks  v.  Breeding,  v.  Groesbeck,  34  Tex.  179. 
33  Tes.  751.  flaiiiiwi  Xnar. — A  judgment  b; 

In  —--*■'-*  it  la  held  that  the  appel-  fault  which,  in  general  terms,  di: 

late  court  is  confined  to  an  examine-  the  sale  of  a  tract  of  land  withou 

tion   of  the  question  of  whether  the  scribing  it,  ie  -voiA  fr»  lanlo;  but 

complaint  states  a  cause  of  action  and  does  not  impair  the  money  jiidpn 

auiharjies    the    judgment    rendered,  nor  is  It  error  of  which  the  defen 

Helena  v.  Brule,  15  Uont.439;  Foster  can  complain.     Gear  n.  Hart,  31 

v.  Wilson,   E   Mont.   53;   Haggin    v.  135. 
Lorenz,  isMont.jii.  Bannal Oalr te Bent. — Where. 

Witk9ul  Brief. — "Where  acase  has  murrer  to  a  complaint  is  properly 

been  submitted   to  the  court,  aa  was  talned  with  leave  to  amend,  and 

this,  without  argument   or    brief  on  plaintiff  declines  to  do  ao,  the  j 

appellants'  part,  we  do  not  feel  that  ment  by  default  will  not  be  rert 

it  Is  our  duty  to  make  very  diligent  oa  appeal  In  order  to  allow  an  am 

search  to  reverse  a  judgment  by  de-  ment.     There  must  be  error  to  ]u 

fault  where  no  trfivioua  fatal  error  ap-  a  reversal  of  judgment.    Sutter  v. 

peaia."    Belenaf.Bnile,i5Mont.439.  Ptaaclsco,  36  Cal.  113. 
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AaigBinwt  of  Enron. — Nor  will  the  appellate  court  notice  any  errors 
unless  they  are  assigned,^  except  such  as  go  to  the  insufficiency  of 
the  plaintiff's  pleading  as  not  stating  a  cause  of  action.^ 

XniBiiuctioB  on  kpfiul. — Every  proceeding  affecting  the  validity  or 
regularity  of  the  judgment,  from  the  writ  and  indorsements  thereon 
down  to  the  judgment  inclusive,  is  part  of  the  record  and  may  be 
re-examined  by  the  courts.* 

b.  Presumptions    of   Regularity — ^jnriidietion    of    p«non. — 

Where  jurisdiction  of  the  person  of  the  defendant  to  a  judgment 
by  default  has  been  affirmatively  shown,  the  general  doctrine  of 
presumptions  applies  to  the  record  on  appeal  from  such  a  deci- 
sion^ and  resolves  all  doubts  and  construes  all  omissions  of  the 
record  in  favor  of  the  regularity  of  the  judgment  appealed  from.^ 

1.  Roj  V.  Bremond,  as  Tex.  626.  such  proof  does  not  appear  of  record. 

S.  Roj  V.  Bremond,  33  Tex.  636.  Bunker  v.  Rand,  19  Wis.  354. 

iDnfflelMiQj  of  Berrloe.  —  It  follows  €k>od  Cause  Presumed. — So  a  refusal 

that  a  judgment  bj  default  cannot  be  of  the  court  to  grant  a  motion  for  a 

reversed  for  the  Insufficiency  of  the  default  for  failure  to  answer  within  the 

fenrice  where  it  is  not  assigned  for  prescribed  time  will  be  presumed  to 

error.    Roy  v.  Bremond,  33  Tex.  636.  have  been  based  upon  a  showing  of 

S.  Harris  v.   Hardeman,    14   How.  good  and  sufficient  cause  therefor,  in 

{U.  S.)  338.  the  absence  of  any  showing  to  the  con- 

4  California. — Kittle  v,  Bellegarde,  trary  in  the  statement  of  facts.     Mason 

86  Cal.  5^;  Montgomery  v,  Tutt,  11  v,  McLean,  6  Wash.  31. 

Cat.  317;  CraneTf.  Brannan,  3Cal.  193.  In  a  G«rtloraTl  to  review  a  justice's 

Idaho, — Green  t^.   Christie   (Idaho,  judgment,  wher^  the  defendant  did  not 

1895).  40  Pac.  Rep.  54.  appear  before  the  justice,  it  will  be  in- 

Massackusetts.  —  Fairfield  v,  Burt,  tended  that  he  waited  an  hour  after  the 

II  Pick.  (Mass.)  344 ;  Jarvis  v.  Blanch-  time  mentioned  in  the  summons  before 

tfd,  6  Mass.  4.  proceeding  with  the  cause  unless  the 

if i«ji«f0/a.^— Downs  v.  Nourse,  30  contrary  expressly  appears.     Stafford 

Minn.  553.  v.  Williams,  4  Den.  (N.  Y.)  183. 

Nrw  Tork. — Stafford  v,  Williams,  Assemment  of  Damages. — It  will  be 

4  Den.  (N.  Y.)  183.  presumed  on  appeal  that  damages  were 

TVxoj.— Prestage  v.  Loving,  i  Tex.  legally  assessed,   and    the   record    is 

App.  Civ.  Cas.,  ^  7€>7.  not  required  to  show  it  affirmatively. 

Washinglou. — Mason  v.  McLean,  6  Fairfield  v,  Burt,  11  Pick.  (Mass.)  244; 

Wash.31 ;  Munch  if,  McLaren,  9  Wash.  Jarvis  v,  Blanchard,  6  Mass.  4. 

676.  In  Massachusetts  a  judgment  of  the 

Wisconsin. — Bunker    v^   Rand,     19  Courtof  Common  Pleas  rendered  upon 

Wis.  254.  the  default  of  the  defendant  is  valid 

Ho  Do^t  mnute  of  Oontinnanee.—  although  it  does  not  appear  explicitly 

A  judgment  by  default  will  be  pre-  that  the  court  inquired  into  the  dam- 

^uined   regular  and    sustained   on   a  ages.     Jarvis  v,  Blanchard,  6  Mass.  4. 

f^ord  showing  regular  jurisdiction  0.  See  the  cases  cited  in  the  pre- 

of  the  defendant  although   the  pro-  ceding  note. 

bate  judg:e  failed  to  note  on  his  docket  Proof  of  Amount. — So  it  will  be  pre- 

a  two  days'  continuance.    Green    v,  sumed   that    requisite    proof    of  the 

Christie  (Idaho  1895),  40  Pac.  Rep.  54.  amount  for  which  the  judgment  by  de- 

Bflfolaill^  of  Bntrjr.— -Where  a  judg-  fault  was  rendered  was  made  to  the 

ment  as  upon   failure  to  answer  was  trial  court,  although  the  judgment  roll 

entered  on  the  first  day  of  a  term  of  contains  no  evidence  of  it.    Montgom- 

the  coart  and  signed  by  the  clerk,  it  ery  v,  Tutt,   11   Cal.  317;    Crane  v. 

must  be  presumed  that  it  was  entered  Brannan,  3  Cal.  193. 

while  the  court  was  in  session,  and  A  judgment  or  decree  reciting  that 

that  due  proof  was  made  of  the  non-  a    cause  was  considered   **upon  the 

appearance  of  the  defendant,  though  pleadings  and  evidence"  is  sufficient 
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JsrladlgUm  of  •sbilMt-mBttar. — And  jurisdiction  of  the  subject^mat 
vill  be  presumed,'  unless  the  court  i 
diction,*  or  acta  extraterritorially,* 

c.  Review  of  Facts. — The  truth  of  facts  alleged  by  the  ct 
plaint  cannot  of  course  be  considered,  as  they  are  admitted  t^  i 
default.* 

7.  EffBot  of  Ato«»1— a-  What  is  Brought  up--«»  ^phI  i 
Jndgmnt. — An  appeal  from  the  judgment  by  default  brings 
nothing  for  review  but  the  judgment  roll.* 

to  show  that   requlftte  proof  of  the  The    qucatlon   whether    theic   ' 

amount  due  was  made  to  the  court  error  In  the  entrj  of  the  default  of 

prior  to   entr^   of   the   judgment   br  defendsnta   before   the   exjriiation 

default.     Montgomery  o.  TuCt,  ii  Cal.  ten  days  from  the  service  <rf  stimiii 

317.  upon  them  can   be  considered   on 

Ordar  A^voliittas   Szaontor. —  It  will  appeal  from  the  judgment.     Matu 

be  presumed,  to  support  a  judgment  bj  Wear,  55  Cal.  35. 

default  In  favor  of  an  eiecutor,  that  an  B«oiiitt7  lOr  SMit  tf  JniUni— i.     C 

order  appointing  him   was  at  a  date  sequentlj  it   cannot  be   aasigned 

which   would   justify  the   entry  of  a  error  that  00  securitj- for  the  entr 

default  and  the  judgment  by  default,  judgment  was  filed  before  the  jn 

Kittle  I'.  Bellegarde,  86  Cal.  556.  ment  was  rendered,  aa  the  jodgn 

Sarvla*  of   Complaint.  —  Where    the  roll  Is  not  required  by  law  to  com 

record  shows  jurisdiction  in  other  re-  the  security  for  judgment.     The  r 

spects,  itwill  bepresumed  that  a  judfc-  edy  is  by  application  below  to  vai 

ment  by  default  U  regular  although  the  judgment.     Brown  o.  Brown 

the  record  fails  to  show  that  a  certified  Minn.  501. 

copy  of  the  complaint  was  served  as  An  OiAar  Baftutav  Lean  to  !■■ 

required   by  statute.     Munch   v.   Me-  can  only  be  reviewed  on  appeal  ti 

Laren,  9  Wash.  676.  the  order  itself.     Keegan  v.  Peten 

Whan  Mo   PrwDitLptlon  of  IMknlt, —  34  Minn.  i. 

But  on  appeal   from  an   order  of   the  Pn>c««dliica  on  Ordsr. — The  invalii 

court   denying   plaintifT's    motion   to  of   the    proceedings   resulting    in 

enter  defendant's  default  and  for  judg-  order  setting  aside  a  judgment  by 

ment   thereon,  the  record   on   appeal  fault   cannot  be   raised   on  appeal 

must   affirmatively  show  a  default,  as  invalidate  a  judgment  render«l  a 

it  will  not  be  presumed  against  the  ac-  trial   In  accordance   with   the    on 

tion  of  the  court.     Conley  11.  Chedic,  Bueli  v.   Burlingame,   11   Colo.    1 

yNev,  336.  Pinal   i>.   Backus,    18   Mich.    318. 

1.  Beaubien  v.  Brlnckerhoff,  3  111.  party  will  be  left  to  such  relief  ai 

369.  facta  would  entitle  him  to  in  a  dii 

3.  Beaubien  -o.  BrinckerhofT,  3  III.  proceeding  toavoldeltherof  the  in 

36g.  ments.     Buell  v.  Burlingame,  ti  C 

3.  Beaubien  v.  Brlnckerhoff,  3   III.  164. 

369:  Key  V.  Collins,  3  III.  403.  In  Ippeftl  from  a  Told  Jailft 

4.  People  V.  El  Dorado  County  Ct.,     default  cannot  make  It  either  vali< 

10  Cal.  19;  Funkenstein  v.   Elguiter,     voidable.     Schuylkill   County  v. 

11  Cal.  318;  Ketchum  v.  Superior  Ct.,     nogue,  34,  W.  N.  C.  {Pa.>  80. 

65  Cal.  494.  PTOoMdlns*  on  Intamntlon.— W} 

0,  Brown  v.  Brown,  18  Minn.  501 ;  an  intervener  has  filed  his  applical 

Keegan    «.    Peterson,    34    Minn.    1;  of  intervention  prior  to  the  defani 

Shaubhut  v.  Hilton,  7  Minn.  506.  the  defendant,  and  the  Issues  are  ti 

In  OalUomla,  on  an  appeal  from  a  without    the    objection    being  ni 

judgment  bv  default  not  taken  within  that  no  notice  was  served  upon  the 

sixty  days  after  the  entry  of  judgment,  fendani,    it    cannot    be    raised    n 

nothing  can  be  reviewed  except  what  appeal,     Sanzey   v.    Iowa  City  G 

appears  on  the  judgment  roll.    Sav-  Co.,  63  Iowa  707,  where  it  was  m 

fngs,  etc.,  Soc.  v.  Meeks,  66  Cal.  371 ;  "Some   question  is  made  by  cotu 

McDonald  v.  Swett,  76  Cal.  357.  for  appellees  as  to  the  right  of  api 
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On  Appeal  from  Order. — An  appeal  from  an  order 
sing  to  set  aside  a  default  brings  up  for  review  only  such 
inds  as  were  embodied  in  the  motion  below,*  and  only  the 
ig,  not  the  prior  judgment  by  default* 

On  Appeal  from  MaGISTEIATE. — ^IrMgalwity  of  Sanloo  Walnd. 
^ere  the  defendant  to  a  judgment  taken  by  default  in  an 
lor  court  appeals  to  a  superior  court,  he  waives  all  question 
regularity  of  the  service  on  him  below,  and  vests  the  superior 
t  with  full  jurisdiction  of  his  person.' 

to  be  heard  In  tbii  court,  because  an  order  opening  a  default  made  after 

rricc  of  notice  of  his  petition  was  final  judgment,  no  papers  other  than 

ipon  the  glass  companj.     It  ap-  the  JudKment   roll  will  be  considered, 

1,   however,   that   the  petition  of  unless   Oiej  are  identified   as   having 

vention  was  filed  bj  leave  of  the  been  used  on  the  hearing  of  the  mo- 

,  before  defendant  wae  defaulted,  tion.     Peltret  v.  Frank,  66  Cal,  34. 

he  Intervener  filed  his  objections  OntUmto  of  OloA. — On  appeal  from 

r  relief  prajed  for  in  the  amended  an   order   opening    a   default,   papers 

Lon.and  there  wasatrial, at  which  appeared  in  the  transcript  as  printed, 

nee  was  introduced  as  to  the  coat  purporting  to   be   an   affidavit  of  the 

e  real  estate,  buildings,  and  ma-  defendant   and   a   counter-affidavit   of 

rrj,  and  that  the  same  were  in  a  the  plaintiff,  and  there  was  a  Ccrtlfi- 

state  of  preservation.     The  con-  cate  of  the  clerk  that  the  transcript 

ID  the  trial  was  between  the  inter-  contained  full,  true,  and  correct  copies 

r  and  the  trustee,  upon  an  issue  of  all  papers  used  upon  the  hearing  of 

hich   the  power  of  the  court  to  the  motion,  but  there  was  no  bill  of 

n-   stich   a   decree  as  the   trustee  exception  or  certificate  of  the  judge  as 

inded  was  the  question  to  be  de-  to  the  identity  of  the  papers.     It  was 

ined.     The  intervenor's  standing  held   not  tor  the  clerk   to  determine 

E  court  below  was  not  questioned,  upon  what  papers  or  evidence  the  court 

it  cannot  be  questioned   in  this  acted,  and  that  his  certificate  must  be 

:."  disregarded.     Walah  v.  Hutchings,  60 

a«Mau  the  question  as  to  whether  Cal.  328. 

itioD  on  which  a  judgment  by  de-  B.  Clark  t..  Deboach  Mills  Mfg.  Co., 

ia  entered  discloses  a  cause  of  no  N.  Car.  in;   Finlayson  f.  Amerl- 

n  cannot  l>e  examined  on  appeal  can  Accident  Co.,  109  N,  Car.  196. 

e  not   raised   in  the  trial  court.  In  Moith  CarOUiia  a  defendant  afralnst 

:e  v.  Scott,  23  La.  Ann.  54.  whom  a  judgment  by  default  has  been 

wtofAppeal  by  On*  Oodefondant. —  rendered   br   a  justice  of   the   peace, 

Fact  that  a  defendant  who  appears  which  is  void  for  want  of  notice,  may 

pleads   appeals  from   a  judgment  avail    himself    of    the    remedy    of    a 

let  him  does  not  deprive  the  Cir-  reeordari  in  the  nature  of  a  writ  of 

Court  of  jurisdiction  of  the  co-  false  Judgment,     McKee  v.  AnRel,  90 

idants  who  are  in  default,  and   a  N.  Car.  6l\  Morgan  v.  Allen,  5  Ired. 

facial  need  not  be  issued  against  (N.  Car.)  156;  Caldwell  v.  Beatty,  69 

;  proceedings  may  be   had   upon  N.  Car.  365. 

irocess  of  summons  already  iiisued.  Appeal  Not  a  Star. — An  appe::!  from 

■V.  Getston,  22  111.  103.  an  order  refusing  to  open  adefault  and 

Walkers,  New  York  Continental  allow  an  answer  to  be   made,  except 

!ki., a  Utah  331;  Smith  II.  Britten-  upon  terms,  will  not  operate  to  stay 

.  88  111.  391.  the  entry  of  a  Judgment  upon  the  de- 

vd«f  DamacM. — The  question  of  fault,  Exleyii.  Berryhill,37  Minn,  183, 

iward  of  proper  damages  on  the  where  thecourtsaid:  "An  appeal  from 

y  cannot  be   considered   on  an  an  order,  the  proper  bond  being  exe- 

from   such  an  order  upon  afli-  cuted,  stays  '  all  proceedings  thereon,' 

:;  a  "case"    must   be   made,  em-  Gen.   Stat.   [Minn.]   1H78,  c.  86,  4    10. 

ing  the  evidence  upon  which  the  But  the  entry  of  judgment  was  not  a 

let     In    damages    was     founded,  proceeding  based  upon  or  dependent 

in  V.  Uackey,  32  Minn,  266,  upon  the  order  appealed  from." 

iMIoa  AppoaL — On  appeal  from  S,  Jllinois. — Swingley  i>.  Haynes,  as 
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ESact  erf  kw* 


Hbw  Iuhm. — Where  the  case  is  decided  in  the  sufwrior  court  < 
the  record,  no  new  issues  can  be  heard.* 

tAtX  d«  Vow. — But  the  very  general  rule  is  that  the  defenda 
may,   notwithstanding   the   default,   be   allowed  to   file   new 
amended  pleadings.^ 


III.  214;  Ohio,  etc..  R.  Co.  v.  Mc- 
Cutchtn,  27  111.  9;  Reynolds  v.  Foater, 
89  111.  257. 

Michigan. — Shawi'.  Moser,  3Mlch. 
71- 

Mtnneiola. — Craighead  v.  Msrtin, 
35  Minn. 41. 

Montana. — Gage  v.  Marjatt,  9  Mont. 
365. 

A'tfAnijia.— Steven !>.  Nebraska,  etc., 
Ins.  Co.,  29  Neb.  187. 

Ntvi  ror*.— Malone  f.  Clark,  a 
Hill  (N.  Y.)  657;  Wood  v.  Randall, 
S  Hill  (N.  Y.)  afit ;  Malone  *.  Clark,  3 
Hili  (N.  Y.)658. 

Oiio.~  Fee  v.  Big  Sand;  Iron  Co., 

laohiost.  564. 

Texaj.— Perry  v.  HcKloile,  4  Tex. 

(rijf(i«.«ii(.— Barnum  v.  PiCzpatrick, 
II  Wi9.8i ;  Lowex..  Stringham,  14 Wis. 
335;  Blackwood  v.  Jones,  37  Wis.  498. 

In  Lowe  Ti.  Stringham,  14  Wis.  235, 
it  was  said  :  "The  object  of  an  appeal  in 
such  cases  U  to  trj  the  case  anew  in 
the  appellate  court  on  its  merits,  and 
not  to  review  errors  of  the  justice. 
The  takinp  of  such  an  appeal  is  equiv- 
alent to  an  appearance,  and  gives  the 
appellate  court  jurisdiction  over  the 
person,  whether  the  service  of  the  proc- 
ess before  the  justice  was  sufficient 
for  that  person  or  not." 

"  When  the  defendant  files  his  appeal 
bond,  be  thereby  enters  his  appearance 
to  the  cause  in  the  Circuit  Court,  and 
by  so  doing  waives  all  defects  In  the 
process,  the  want  of  process,  defects 


the  s 


e  of,  o 


t  of  s 


;  be- 


fore thejustice."  Swingley  v.  Haynes, 

In  UsMVll  the  rule  stated  in  the  text 
obtains  at  least  where  the  appellant 
makes  no  motion  to  dismiss  on  the 
ground  of  defective  service  and  goes 
to  trial  on  the  merits.  Spahn  v.  Sharp, 
13  Mo.  App.  133, 

Notice  of  Appeal. — Where,  on  appeal 
to  a  superior  court  from  the  judgment 
of  a  magistrate,  a  notice  of  appeal  is 
requireij  by  the  statute  to  be  served 
upon  the  defendant,  it  is  jurisdic- 
tional, and  judgment  by  default  cannot 
be  entered  in  its  absence.  Howard  v. 
Achuff,  19  W.  N.  C.  (Pa.)  334. 


Id  Tezat,  under  article  16,19,  Say] 
Civ.  Stat.,  providing  that  if.  on  appei 
from  Justice  of  the  peace,  the:app<ell 
[ails  to  appear  on  appearance  day,  t 
case  shall  be  continued,  unless 
appears  that  notice  of  appeal  w 
served  upon  the  appellee,  se  ihereafi 
provided,  the  appellant  must  produ 
proof  of  service  of  notice  of  appeal  ■ 
the  appellee  to  ■uthorisc  a  judgme 
by  default  againsthim.  Wren  v.  K 
«ey  (Tm.  Civ.  App.  1895),  30  S.  A 
Rep.  353. 

I.  Cain  V.  Harden,  i  Oregon  360. 

In  OaUtDrnlA,  upon  sn  appeal  frc 
a  judgment  by  default  in  a  justici 
court  the  superior  cotu-t  has  no  jur 
diction  to  allow  the  defendant  to  f 
an  answer  and  to  retry  the  cai 
Rickey  v.  Superior  Ct.,  59  Cal.  6f 

i.  Snyder  T.  Norris,  6  Blackt.dm 
33;  Jahai>.  Beileg,  13  Allen  (Mass.)  ^ 

In  ArkMUM  an  answer  ma;  be  fil 
in  the  superior  court  although  t 
defendant  suffered  a  judgment  to 
taken  bydefault  below.  Hall  t'.  Uojl 
35  Ark.  445 ;  St.  Louis,  etc..  R.  Co. 
Richter.  48  Ark.  353. 

But  he  cannot  make  a  defense  settii 
up  pleas  of  set-off,  St.  Louis,  etc.,  '. 
Co.  V.  Richter,  48  Ark.  353. 

In  Onlmdo,  under  the  statute,  a  d 
fendant  may,  on  appeal  from  a  jud 
ment  by  defatilt  from  the  Coan 
Court  to  the  District  Court,  file  I: 
answer;  the  trial  is  dtniri'e.  Gen.Sti 
Colo.  500;  Martin  v.  McLaughlin, 
Colo.  153. 

In  KuuH  the  court  to  which  tl 
case  is  appealed  may,  In  furtheran 
of  justice,  allow  new  or  amend  1 
pleadings  to  be  filed.  Zeigler  v.  O 
born,  21  Kan.  467. 

But  the  filing  of  a  new  or  amendi 
pleading  by  the  plaintifT  does  n 
place  the  defendant  in  absolute  d 
fault,  Kuhuker'.  Wright,  33  Kan.  46. 
Zeigler  v.  Osborn,  33  Kan.  467,  whe 
the  court  said:  "It  is  only  the  ne 
matter  set  up  in  the  new  or  amendi 
pleading  ot  the  plaintifT  that  needs  ■ 
answer;  and  it  is  only  as  to  such  ne 
matter  that  the  defendant  could  be 
default  by  not  filing  an  answer.  H  tl 
new  or  amended  pleading  contsi 
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Effect  of  Default  in  Appellate  Court— in  intrnwdikt* 

,t*    Conrt. — Where  the  appellant,   defendant    below,    makes 

It  in  an  intermediate  appellate  court,  the  effect  ts  the  same 

le  had  been  sued  therein.' 

;<nirt  of  Lut  BMort. — Where  he  defaults  in  the  court  of  errors, 

jdgment  appealed  from  should  be  affirmed  on  motion,  not 

ssed* 

ling  Dafcolt. — ^The  appellate  court  has  no  power  to  open  the 

It  taken  in  the  inferior  court.^ 

g  more  than  the  original  plead-  received  notice  of  appeal.    Schujler 

d,   then   no  answer   thereto   U  o.  Collina,  15  W.  N.C.  (Pa.)53i;  Her- 

iry."  raaoce  v.  Skinner,  14  W.  N.  C.  (Pa.) 

helpe  V.   Burton,  6  T.B.   Mon.  51a;  Hubertt  f .  Weger,  i+Pa.  Co.Ct. 

^.  Rep.  isS. 

iliw,  ifhere  the  defendant,  in  a  After  an  appeal  has  been  taken  from 

s  of  forcible  entrj'  and  detainer,  a   justice   of   the   peace,   an   entir  of 

.  oorightin  the  premises  except  judgment  of  non   pros,  for  default  of 

:ue  of  a  contract  with  the  pkain-  appearance    and    atfidavit     of     claim 

is  not  liable  to  be  defaulted  fn  without  »nj  appearance  for  plaintiff 

ipellate  court   for   want   of  the  or  notice  to  him,  is  irregular,  and  will 

Liza  nee  called  for  bj  Rev.  Sut.,  be   stricken  off.     Hubertt  v.  Weger, 

I  6,  when  the  case  has  been  tried  14  Pa.  Co.  Ct.  Rep.  138. 

:ourt  below,  and  judgment  (here  9,  Jackson   Iron   Co.  v.   Parrand,  5 

ed    in   his   favor.    Sweetser   i>.  Mich.   349.     See  Singer   Mfg.  Co.  v. 

nney,  65  Me.  225.  Wallter,  77  Ga.  649. 

t   of  an  )Uipaal — In   Masaackn-  How  Dafkult  Takan. — The  expiration 

under    the    37th    rule    of    the  of  the  time  named  in  a  rule  requiring 

or  Court,  providing   that  "on  the   defendant   to  join  in   error  does 

;;  Monday  of  every  month  judg-  not  of  itself  default  the  defendant.    A 

may  be  entered  in  all  actions  proper  motion   for  that  purpose  must 

or  judgment    under  a   general  first  be  made  by  the   plaintiff,  and  un- 

of    the   court,"   and    an   order  til  that  is  done  he   may  join  in  error 

by  the  cgurt  and  addressed  to  or  interpose  any  proper  motion  at  any 

;rk  that  "judgment  be  entered  time,   even    after    the   expiration    of 

•  first  Monday  of  erery  month  the  rule.     Shipley  t.  Spencer,  40  Hi. 

in  all  actions  pending   In  said  105. 

which  are  ripe  for  judgment,"  S.   Huddy  v.   Putt,  34  Leg.  Int.   Pa. 

erk  has  no  power  to  enter  judg-  196;  Bradley  t'.  Stepiienson,  3  Pa,  Co. 

in  an  action  in  which  an  appeal  Ct.  Rep.  397;  Wachler'sCase,  i  Walk, 

ling  from  the  disallowance  of  a  (Pa.)  167 ;  UUhafer'a  Appeal,  i  Walk. 

1   to   uke  off  a   default.     Nor-  (Pa.)  457. 

".  CrabCree,  161  Mass.  55.  In  New  Toik,  under  the  old  code,  sec- 

:er  the  same  rule,  a  case  in  which  tion  3G6,  where  the  defendant  had  once 

^stion   of  insolvency   has  been  appeared  in  the  marine  court  or  one 

Sled   by  the  defendant,  with   a  of  the  justice's  courts,  and  afterwards 

n  for  continuance,  and  a  default  suffered  judgment  by  default,  having 

■en  entered  for   his  nonappear-  mistaken  the  time  to  which  the  cause  - 

vhen  the   case  was   reached  for  was  adjourned,  the  appellate  court  had 

J!  not   "ripe  for  judgment"  If  no  power  to  grant  relief.    Williams  r'. 

otionfor  a  continuance  has  not  McCauley,  3  E.D.  Smith  <N.  Y.)  120; 

t  been   considered   and    pasted  Bunker  i'.  Latson,  i  E.  D.  Smith  (N. 

jy  the  court.     Hoamer  v.  HoUt,  Y.)  410;  Mix  t:  White,  i  E.  D.  Smith 

a,8.  173.  (N.  V.)  614. 

»rane«  or  MoUM  Of  AppakL — A  In    South    Carolliia   flniirame    Court, 

lent  by   default  cannot  be  ren-  where  the  appellant  has  given,  in  good 

in  the  superior  court  against  a  faith,  due  notice  of  appeal,  he  may,  at 

on  such  an   appeal   unless   the  the  discretion  of  the  appellate  court, 

lant   enters  bis  appearance  or  obtain  relief  from  the  ^ects  of  any 
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:t  of  Reversal. — The  reversal  of  a  judgment 
on  an  insufficient  return  of  service  does  not  prejui 
>ceedings.*  Where  a  judgment  by  default  is  entii 
to  one  codefendant  is  a  reversal  as  to  all,  even  thoi 
ppeals.a 

i  on  Appeal  from  Jvdgms&t  by  Defiinlt — a.  IN  Respi 
E  OF  Process — la  Q«nanl. — The  record  on  appeal  (i 
t  by  default  must  show  affirmatively  a  good  sen 
defendants  in  order  to  sustain  the  judgment  in 
ourt,*  as  it  will  not  be  presumed  that  the  requiremc 

to  unleis  the  statute  ex-  4  Blackf.  <Ind.)  169;  Ranjr  x:  Go 

des othenrlu.   Tribblev.  nor,  4  Blackf.   (Ind.)   3;    Klinfte 

Car.  566;  Dial  Hardware  Brownell.j  Blackf.  (Ind.)  333;  M 

38  8.  Car.  553;  Geddee  v.  BottorS,  6  Blackf.  (Ind.)  30;  Fi 

■n,  39  S.  Car.  <5o;  Buer-  State,  74  Ind.  66;    Hook  v.  Bartti 

auiBure,  39  S.  Car.  548.  73  Ind.  ai ;  Barnes  v.  Roemcr,  39 

V.  Phelpi.  2  111.  331.  589;  Flojrd  Countj  Agricultural, 

a  for  Partiuoii. —  A  Judg-  Assoc,   v.   "niompklns,   33    Ind. 

tltlon  of  several  tracts  of  Cole  v.  Allen,   ei   Ind.  laa;  Woo 

be   piecemeal  as  to  any  Lemon,  i  BlacU.  (Ind.)  198;  Deh 

ind    the   reversal    of  the  Dalton,   7   Ind.   App.   87;    Wood 

to  one  tract,  upon  appeal  Brown,  93  Ind.  164;  Fee  11.   State 

le  defendants  as  have  ap-  Ind.  66;  Mllos  v.  Buchanan,  36 

tslde  the  whole  ]v:dgmont  490;    Cochnower  v.    Cochnower, 

let  an  regards  a  defendant  Ind.     253;     Cole    v.   Allen,    51 

n  a  judgment  by  default  133. 

ered.     Reinhart  v.  Lugo,  Iowa. — Woodward  v.  Whitescai 

6  Iowa  I ;  Hakes  v.  Shupe,  V]  Iowa 

.  Holmes,  3  Tex,  Unrep.  Farris  -a.  Powell,  10  10*8553;  Hoi 

iirleson   -v.   HonJcrBon,  4  v.  Brett,  4  Greene  (I<^waj  345;  I 

ill  1'.  Baker,  3''  Tcz.  3^5.  i>.    Chambers,  3   Greene   (Iowa) 

OTT  Bote,— Reversal  o(  a  Pllkej  v.  Gleason,  i  Iowa  85 ;  Hoi 

default  Bjcainit  one  joint  v.  Hod^eR,  6   Iowa  f6;    Harmor 

romUsory  note  requires  a  See,   6    Iowa    171;    Park  v.   Lon 

to    all.       NBg-.\-Tlhj    V.  Iowa  434;   Bain  v.  Galyear,   10  1 

.  Civ.  App.  1894),  39   S.  C85;  Hjnek  v.  Englest,  11   Iowa 

Lyon  V.  Thompson,  13  Iowa  .183. 

Ippt,     under     section     3,  Kansas. — Repine  v.  McPherso: 

I  PP-  3S.  36.  the  Supreme  Ken.  340. 

reverses  joint  judgment  Kentucky, — Sturges    v.    McCls 

iata» collector'? bond, as  Sneed   (Ky.)  364;   French  v.    Ei 

'  sureties  and  affirm  it  as  Sneed  (Kj.)  ii3. 

r».     French   v.   State,   53  Maine. — Granger  v.  Clark,  33 

118. 

I.— Meyer    r.    Keith,   99  Miasiasiffi. — Winston  t>.  Mille 

>ow   V.  Whitman,  36  Ala.  Smed.  &  M.  (Miss.)  550. 

Id  1'.  Austin,  39  Ala.  337;  Nevi  Hamfahirt. — Bruce  v.   CI 

od,  83  Ala.  331.  man,  45  N.  H.  38;  Carleton  %•.  W 

—Hudson  -o.  Breeding,  7  inglon  Ins.  Co.,  35  N.  H.  167;  E. 

V.   Badger,   33   N.    H.   338;  SUt 

,-SchIoss  V.  White,    16  Richmond,  36  N,  H.  341. 

sonsr.  Davis,  3  Cal.  431.  A'^w  yor*.— Ferguson  o.  Crawf 

/.  — Coit    V.    Haven,    30  70N.Y.353. 

Pennjy/taiii'a.  — Deebeck  f.  Hi 

Randall  v.  Songer,  16  111.  brand,  10  Lane.  Bar  (Pa.)  153;  Coc 

Lester.  80  111.  307.  v.  Rehr,  is  Pa.  Co.  Ct.  Rep.  343. 

New  Albany,  etc.,  R.  Co.  r«a».— Roller  v.  Reid,  87  Tei. 

nd.  479;  Bliss  v.  Wilson,  Burdict  v.  Howth,  45  Tex.  466. 
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law  essential  to  vest  juris< 
d  with  where  the  record  is  : 
b7  FntUoktlmi. — Where  servi 
be  presumed,  in  order  to  si 
:rvice  was  made  than  that  s] 

States. — Harris    v.   Harde-  If 

How.  (U.S.)  334-  M 

bMa    ProCMdlnci. — Before    a  h< 

t  by  default  can  be  suitalaed,  oi 

d  must  show  that  a  creditor  af 

1  his  claim   to   the   Bdmials-  m 

allowance,  and,  upon  his  re-  sb 
How  the  claim,  gave  him  due 

intended  application  to  the  pt 

Court,  as   the   law   requires,  ac 

■>.  Breeding,  7  A.rk.  445.  m 

u  and  Katniii  a  Part  of  Keoord.  w 

^s  where  a  judf^ent  bj  de-  w 

mdered,  the  writ  of  summons  m 

rn  are   taken   as  part  of  the  th 

\m\»s   V.    McGinniB,    I3   W.  th 

Nadenbush  v.  Lane,  4  Rand,  ei 

);  Wainwright  u.  Harper,  3  Bi 
a.)  3?o,  whether  incorporated 

trrornoL     Woods  o.  Brown,  v< 

^.  of 

upon  Vlfa, — A  record  show-  tti 

ce  upon  (he  wife  of  the  de-  af 

rill  not  sustain  a  judgment  bj  C 

gainst  the  husband.  Settle-  31 
.u!liv»n,97  U.  S.  449. 

loTDaftiiU.— In  Loniilana  ft  ah 

entia],  to  uphold  a  judgment  di 

It,   that    the    record    should  ti: 

'  pounds  upon  which  the  E 
:  bj  default  was  taken.    Hem- 

irmer,  3  Rob.  (La.)  155,  hold-  ju 

he  absence  of  anj  exception  ct 

T  is   itself  evident  and  audi-  s< 

□und,  and     that     where    the  }v 

ontains    the    evidence   upon  ei 

udgment  bj  defaultwaamade  Ic 

!  unnecessary  that  it  should  pi 

t  It  was  taken   down   at   the  tl 

f  either  party.  fa 

uw  it  is  held  that  the  'judg-  ei 
I  justice  of  the  peace  rendered 

lit    is   not  void   because   the  n 

I  and  return  of  the  officer  are  tt 

uC  in  therecord.  inasmuch  as  E 
te  does  not  require  the  proc- 

e  return  of  the  officer  to  be  3^ 

ito  the  record  made  by   the  B 

raylor  v.  McClure,  38  Ind.  39.  N 

Ifrey  v.  Valentine,  39  Minn.  « 

Bcy   ft    Brtnni. — The    record  /i 

)w  affirmatively   a   return  of  a 

1  complying  with  all  the   re-  d, 
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AltMl  from  Drfhnlti.  DEFA  VL  TS.  BMord  em 

MmaM  at  ttrtiM. — A  mere  statement  that  the  defendant 
served  with  process,  but  not  stating  how,  is  not  sufGcient.^ 

*.  Manner  of  Rendition  of  Judgment. — The  record 

also  show  that  the  judgment  by  default  was  rendered  pu 
against  the  defendant,'  and  that  a  disputed  judgment  wa 
dered  by  default,  otherwise  the  default  will  not  even  be 
sumed  to  support  the  authority  of  a  justice  of  the  peace  to 
aade." 

c.  Effect  of  Recitals  of  Service. — ib  uu  luiui  oum  n 
of  due  service  in  the  judgment  or  decree  taken  by  default 
held  to  correct,  on  appeal,  irregularities  in  the  summons  or  i 
vits  which  would  otherwise  suffice  to  reverse  it.^ 

pendtonthefaclof  eervlce,and  not  on  bttls  of  a  motion  in  airett,  01 

the  record  evidence  of  it.     Helnlen  v.  new  trial,  or  of  proceedings  in 

Heilbron,   g^  Cal.   636;   In   rt  New-  The  irregularitv  in  that  uk  lai 

man's  Estate,  75  Cal.  aao;  Sichlerc.  summone.     In  Dorcnte  o.  Suit 

1.00k,  93Cftl.Gao;  Perriv.  Beaumont,  Cal.  379,  the  defect  was  In  the  a 

8S  Cal.  108,  of  service,  and  was  identical  w: 

1.  Rjan  o.  Martin,  39  Tex.  413.  defect  in  the  affidavit  of   Boji 

1.  Hildebrand  v.  Bowman,  la  Lane,  that  the  afitaot  there  failed  h 

Bar  (Pa.)  30.  anj'  of  the  facU  of  competency 

PUm  Of  HOldlBC  Oovt.— Where  the  in  the  statute.     It  was  held  to  b 

record  showt  that  the  court  waa  held  mere  irregularity,  and   that  tht 

at  another  place  than  that  mentioned  ment  could  not   be   attacked  ci 

in   the    summons,    the    judgment   bj  ally  on   the   ground  of  it.     A 

default  will  be  reversed.     Case  ti.  Van  will  give  jurisdiction,  even  tho 

Ness.  I  lohns.  Gas.  (N.  Y.)  343.  be  false  (Putnam  v.  Man,  3  Wer 

S.  Leith  r.  Shingleton,  43  Mo.  App.  Y.)   304).   for  the    power    ant 

450.  of  the  courts  to  proceed  is  pi 

BulBcilBBaT'  Of  BMord. — But  a  record  upon  the  truth,  but  upon  the  ap 

showing   affirmatively   that   a  default  truth,  of  the  return ;  and  were  it 

had  been  granted  against  the  defend-  wise  they  could  never  proceed  1 

■nt,  and  that  he  had  moved  to  Bet  It  Peck  v.  Strauss,  33  Cal.  678. 
aside,  shows  sufficiently  on  appeal  that        But  this  doctrine  was  quali 

the  defendant  waa  in  default,  although  Hahn  r.  Kelly.  34  Cal.  405,  w1 

no    judgment    by    default    had    been  waj   said  r  "  In   this   connectloi 

entered   as   provided   by   the   statute,  claimed  on  the  part  of  the  appeli 

Cook  II.  Watters,  4  Iowa  73.  effect,  that  we  must  preaiuie  1 

V  Feck   ti,   Strauss,    33    Cal.    678;  service     notwithstanding     the 

Whitwell  V.   Barbier,  7  Cal.  54;  Do  fails  to  show  it,  or  tends  tosh 

rente  v.  Sullivan,   7  Cal.  379;  Aider,  contrary,  or,  in  other  words, 

son  V.  Bell,  9  Cal.  331;  Crane  t.  Bran-  the  affidavit  of  Dodge,  chief  c 

nan,  3   Cal.   193;   Putnam  v.  Man,  3  the  Morning  or  Daily  C/oft*,  or 

Wend,  (N.  Y.)  304.  Closky,  who  made  personal  set 

JnrUdlctlonal      Irreftilarl^      IMatIn-  the  city  of  Washington,  fails  t 

KulahMt.— "The    dietinction    between  all  thefactawbich  the  statute  ha 

a  want  of  jurisdiction  and  an  irregu-  esnential  to  this  mode  of  serv 

larity  in  procuring  it  was  asserted  in  must  presume  that  some  other  a 

Whitwell   V.   Barbier,   7  Cal.  63.      In  was  aclually  made,  in  view  of 

that   case    judgment  had   been  taken  the   court     took    jurisdiction, 

by  default.     The  process  required  the  was    sufficient   and   which,  foi 

defendant  to  answer  in  an  interval  less  reason  not  known,  was  not  madf 

than  that  to  which  he  was  by  law  en-  of   the    judgment   roll   by  the 

titled.     It  was  considered  that  thealip  Within  certain  limits  this  is  do 

was  but  an  irregularity,  to  be  availed  true,  but,  thus  brosdly  stated,  1 

of  by  motion  to  qiush,  or  to  be  pres-  not  go  too  far,  and  Invoke  presui 

ently  corrected    bya  grant  of  further  where  nonemayeiistf     Jsitacc 

time  to  answer,   or  to  be   made   the  absolute  verity  to  the  record  uc 
242  Volume  VI 


AffMd  tnm  JMSralts.                DEFA  UL  TS.                        ILeoord  on  A,FPImL 

The  latv  Oaaay  e3tablisb  the  prevailing  rule  that  the  appellant  is 

not  concluded  by  the  recitals  in  the  finding  or  judgment  that  due 
service  has  been  legally  made  upon  the  defendant.^     The  facts 

constituting  due  service  and  the  proof  thereof  must  be  shown  by 
the  judgment  roll  outside  the  recitals  in  the  judgment.^    . 

circumstances y  or  is  it  impeaching  the  summons  was  published  one  month,  it 
record  under  possible  circumstances,  will  not  be  presumed  that  it  was  pub- 
apon  the  ground  that  it  misrepresents  lished  three.     To  avoid  any  misappre- 
what  actuallj  took  place  ?    Undoubt-  hension,  we  deem  it  proper  to  add  that, 
edlj,  if  the  record  is  silent  as  to  what  so  far,  we  have  assumed,  for  the  pur- 
was  done  in  respect  to  some  material  poses  of  the  argument,  that  the  record, 
matter,  we    will  presume  that  what  aside  from  that  portion  of  it  which  is  de- 
ought  to  have  been  done  was  done,  nominatedtheproof  of  service,  is  silent 
If  Uiere  is  no  proof  of  what  was  done  upon  the  question  of  service.     But  it 
in  obtaining  service  in  the  record,  we  may  happen  that  other  portions  of  the 
will  presume  that  legal   service   was  record  may  also  speak  upon  that  ques* 
in  fact  made ;   but  when  the  record  tion.    If  so,  what  they  say  is  not  to  be 
shows  what  was  done  for  the  purpose  disregarded.     On  the  contrary,  in  de* 
of  obtaining  service,  how  can  we  pre-  termining  the  question  whether  a  want 
same  that  something  different  was  in  of  jurisdiction  is  apparent  upon  the 
fact  done?    *  ♦  *    When  the   record  face  of  the  record,  we  must  look  to  the 
spealEs  at  all,  it  must  be  understood  to  whole  of  it,  and  report  the  responses  of 
speak  the  truth  as  to  the  particular  all  its  parts,  *  *  *  as  in  the  case  of  a 
fact  of  which  it  speaks.    ♦  *  «    This  is  service  by  publication;  if  the  affidavit 
so  not  only  when  the  record  speaks  in  of  the  printer  states  that  the  summons 
favor  of  the  jurisdiction,  but  when  it  was  published  one  month,  and  yet  the 
speaks  against  it.     Pushed  to  its  log-  court  in  its  judgment  states  that  it 
ical   results,    this    doctrine,    without  was  published   three,  or  that  service 
some  qualification,  becomes  equivalent  has  been  had  upon  the  defendant,  it 
to  a  rule  that  the  judgment  of  a  court  will  be  presumed  that  other  proof  than 
of  superior   jurisdiction    cannot    be  that  contained   in  the  judgment  roll 
attacked  at  all  in  a  collateral  action,  was  made,  for  not  to  so  presume  would 
notwithstanding  a  want  of  jurisdic-  be  to  deny  to  the  record  that  absolute 
tion  may  appear  upon  the  face  of  the  verity  which  must  be  accorded  to  it." 
record,  which  differs  materially  from  1.  Yolo  County  v.  Knight,  70  Cal. 
the  rule  as  stated  by  us  at  the  threshold.  431;  McKinlay  v,  Tuttle,  a2  Cal.  577. 
At  least  it  is  equivalent  to  saying  that  Beoital  witliout  Facto. — The  mere  re- 
no  judgment  can  be  attacked  collater-  cital  in  the  judgment  entry  that  notice 
allj,  unless  the  record  shows  affirma-  was  given  as  required  by  law,  but  not 
tivelj  upon  its  face  that  this  or  that  stating  the  facts,  is  not  sufficient  to  sus- 
was  not  done,  or  that  no  service  of  tain  the  judgment  on  appeal.  Meyer  v. 
summons  was  had  upon  the  defendant —  Keith,'99  Ala.  519. 
langui^e  which,  we  venture  to  say,  has  2.  Yolo  County  v.  Knight,  70  Cal. 
never  yet  been  found  in  any  record.  431;  McKinlay  v.  Tuttle,  42  Cal.  577; 
*  *  *    We  consider  the  true  rule  to  be  Reinhart  v»  Lugo,  86  Cal.  395. 
that  legal  presumptions  do  not  come  In  McKinlay  v.  Tuttle,  42  Cal.  571, 
to  the  aid  of  the  record  except  as  to  it  was  said:  '*In  order  to  maintain  a 
acts  or  facts  touching  which  the  record  judgment  when  it  is  directly  attacked, 
is  silent.   Where  the  record  is  silent  as  as  in  this  case,  by  an  appeal,  it  is  req- 
to  what  was  done,  it  will  be  presumed  uisite  that  the  record  should  show  that 
that  what  ought  to  have  been  done  the  court  had  jurisdiction  of  the  per- 
w&s  not  only  done,  but  rightly  done;  son  against  whom  the  judgment  was 
but  when  the  record  states  what  was  rendered,  and  thai  the  judgment  was 
done,  it  will   not  be  presumed  that  warranted  by  the  allegations  of   the 
something  di^erent  wa^  done.     If  the  pleadings  of  the  party  in  whose  favor 
record  merely  shows  that  the  ,sum-  it  was  rendered.     We  refer  only  to  the 
mons  was  served  on  the  son  of  the  de-  judgments  on  the  merits.     In  deterir 
iendant,  it  will  not  be  presumed  that  if.  mining  that  question,  recitals  which 
^s  served  on  the  defendant.    Jf  the  may  be  found  in  the  judgment  cannot 
affidavit  of  the  printer  shows  that  the  be  regarded,  for  the  question  is  whether 
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Om  OoiUtMki  ittMk. — On  collateral  attack,  such  recitaTs  ma^ 
sufficient.* 

^.  Appearance,  How  Shown. — On  direct  appeal  from  a  ji 
merit  by  default  on  the  judgment  roll  alone,  an  appearance  of 
defendant  in  default  is  sufficiently  shown  by  a  recital  of  apf 
ance  in  the  judgment.  The  entry  of  the  appearance  need  no 
embodied  in  the  roll* 

e.  On  Appeal  from  MAGlSTRATE.^nu  JntMlotlm  of  a  m: 
trate  to  render  a  judgment  by  default  must  appear  on  the  fac 
the  record.* 

Eeu  Kut  bt  Shown. — Where  a  judgment  by  default  is  rendi 

the    record    «uit*ln«     the    Judgment,  with  proceu  is  sufficient  to  *how 

Such    recftils,  therefore,  will  noE   be  the  court  had   jurisdiction,  altbi 

accepted  as  a  aubstitute  for  the  sum-  the   Bummons   and   return   maj 

mons  and  the  proof  of  service;  and,  been  lost  or'  mislaid,  and  so  no 

Indeed,  it  wouldbeaiUlogicsl  so  to  do  eluded  in  the  judgment  roll, 
as  to  receive  such  recitals  in  the  stead        9t  Btatata. — Where  the  statute 

of  the  allegations  of  the  pleading."  Tides  that  a  recital  In  a  judg'men 

"a.  OalUbmla  the  affidavit  for  pub]!-  forclnjF  a  lien  for  a  '  '  ' 

■    t  all  1 


cation  of  summons  against  a  nonresi-  that  all  owners  and  claimants  o< 

dent  defendant  In  a  ca.se   where   the  property  have  l>een  duly  sumitic 

complaint  is  unverified,  under  section  and  have  made  default,  shall  be  ] 

412,  California  Code  Civ.   Pro.,  must  of  the  matters  thus  recited,  the  j 

state  the  facts  showing  the  existence  ment  bj  default  cannot  be  collate 

of  a  cause  of  action  against  the  de-  attacked.     Branson   v.   Caruther 

fendant,  and  that  he  is  a  necessary  or  Cal.  375.  SeeMayo  ti.  Haynie,  50 

proper  party  to  the  action,   otherwise  75;     McCoy    v.    Morrison.    61 

the  judgment  by  default  will  be  set  363. 

aside    as    void.      Yolo     County     v.        1.  Lyons  v.  Roach,  SfCal.  37,  w 

Knight,  70  Cal.  431.  it  was  said :  "  The  code  does  no 

And  the  affidavit  of  publication  re-  quire  such  appearance  to  be  made 

Suired  by  subdivisions,  of  section 415,  of  the  judgment  roll;  and  as  appe 

:ode  Civ.   Pro.,   must   be  made  and  appeals  upon  the  judgment  roll  a! 

appear  in  the  record,  and,  in  ihe  ab-  which  shows  nothing  contradicto 

Hence  of  such  affidavit,  the  recitals  In  or   inconsistent   with  said    recits 

the  judgment  will  not  be  accepted  as  must  be  taken  as  at  least  firima 

a  substitute  for  the  proof  of  service  of  true.      All  presumptions   not   co 

the  summons  where  the  judgment  is  dieted   by   or    inconsistent    wrth 

directly  attacked  upon  appeal.   Weeks  record  are  in  favor  of  the  correc 

i:  Garibaldi  South  Gold  Min.  Co.,  73  of  the  judgment.     Parker  r.  Altw 

Cal.  599.  60  Cal.  380.     The  doctrine  of  Lii 

1.  Wiggin  V.  Superior  Ct.,  68  Cal.  Stockdale,    16    Cal.  319;  Aldcrsf 

400;  Drake  v.  Duvenick,  45  Cal.  w;  Bell,  9  Cal.  315,  and    kindred  c 

Hahn  i^.  Kelly,  34  Cal.  391 ;  McKinlay  has  been  niodined  only  with  re: 

f.Tuttle.43Cal.570:  La  Ketrai'.Glea-  to  those  matters  which  are  requir 

son,  loi  Cal.  249;  People  v.  Thomas,  be  shown  in  some  part  of  the  r< 

101   Cal.  571;  People  v.  Temple,   103  other  than  the  judgment  itself. 

Cal.  447;     Sliarp  v.   Lumley,  1)4  Cal.  cases   cited  by   appellant  are   m 

6m;    Meredilh   v.   Santa  Clara  Min.  caseswhere  the  recitals  were  of  me 

Aesoc,   60  Cal.  621;   Lick   v.  Stock-  required  to  appear  elsewhere  ir 

dale,  18  Cal.  223;  Peck  v.  Strauss,  33  roll,  or  which  were  inconsistent 

Cal.  678.     See  mfira,  XVII.  6.  Eferl  matlers  which  did  thus  elsewhen 

on  Collateral  Attark.  pear."     See  also  Wilcox  w.  Swe* 

OalUomia.— In  Lick  v.  Stockdale,  18  Mich.  31:5. 
Cal.  223,  it  was  held,  on  direct  attack         S.  Swartwood  v.  Township,  i  1 

upon  a  judgment  rendered  by  default,  (Pa.)  304;  Rea  i'.  Titman,  14  Pa 

that  the  finding   of   the   court   below  Ct.  Rep.  651;    Lindsay  u.  Sweei 

that   the   defendant  was  duly   served  Phila.  (Pa.)  309. 

244  Volume  VL 


justice  of  the  peace  the  hour,  as  well  as  the  day,  sho 
d  in  the  record.* 

feirego  i>.  NichoU,  3  Kulp  (Pa.)  Riven R. Co., 39  Ala.  373;  Lor 

Lindsayv.  Sweeny,  6  Phi  la.  (Pa.)  Planters',  etc., Bank,  Minor(A 

smith  T.  FeathetBton,   10  Phlla.  Lyon  v.   Sute  Bank,    i   Stew, 

306;   Culver  V.   Behee,   a  Kulp  443;    Parsons   i>.  Lee,   8  Port. 

166;  Keeley  !•.  Wentiel,  3  Kulp  135;     Miller     v.    Barkeloo,     I 

360;    Courtrlpht    I'.    Harringar,  318. 

p  (Pb.)   373;    Link  II.   Repple,  7  In  Alatwnu,  on  a  summary  p 

io.    Ct.    Rep.    138;    Quinn    v.  ing  by  a  bank,  required  to  be  I 

>n,  I  Lack.  Tur.  (Pa.)  414.  on  a  certificate  of  the  president, 

Muller  V.   Flue,  45  Neb.   701,   it  ment   by  default  was  reverset 

lid  that  on  appeal  from  the  court  the  record  failed   to  show  the 

justice  of  the   peace   the   record  cate.     Bates  f.  Planters',  etc., 

show  docket  entries,  stating   the  Port.  {Ala.)  99, 

for  the  appearance  of  the  defend-  "When  the  judgment  rendi 

nd  the   time  when  the  case  was  motion  is  by  default,  it  must 

I  for   trial,   otherwise   the  judg-  bj  the  judgment  of  the  court  t 

by  default  will  not  be  sustained  defendant  had  the   notice  wh 

ipeal.     The   general  doctrine   of  law  requires,  and  that  the  tac 

mption   does     not    apply.      See  proved  which  give  the  court  j 

Judge  V.  Yapies,  58  Mich.   307;  tion  of  the  case,  and  show  the 

V.  Harper,  61  Mich.  434.  of  the  defendant  for  the  debt 

idenoF  of  SbavlnK. — But    where  alty  sought  to  be  enforced.    If 

erwise  appears  from  the   record  fendant  appear,  it  will  be  evit 

the    piaintlfl   appeared    at    the  notice;  and  if  an  issue  is  mad< 

named  in  the  summons;  that  the  tween  the  parties  and  submit 

dant  was  then  in  default;  and  that  jury,  it  is  then   like  any  othe 

hearing,  a  Judgment  was   ren-  commenced  in  the  ordinary  mi 

against  the  defendant,  it  is  held  cept  that  it  must  appear  upon  th 

he  exact  hour  at  which  the  judg-  that  the  court  had  jurisdictiot 

was  rendered  need  not  be  stated,  tertain  the  motion."  Smith  v. 

rtson  V.  Clark.  9  Pa.  Co.  Ct.  Rep.  Bank,  5  Ala,  38. 

ope  v.Buck,3Lanc,  L.Rev.  (Pa.)  AppAftmuM. — But  where  it 

See    also   Biessington  v.   Com.,  00    the   record    that    tbe    def 

:6S8).  14  Atl.  Rep.  416.  came     into     court,  and     the 

iuniuan'  fToetaiiat».—On  review  referred  their  case  to  the  dec 

mmary  proceedings,  the  record  the  court,  it  will  be  presumed 

affirmatively  show  the  existence  peal  that  notice  was  given,  or 

:ry  fact  essential  to  vest  jurlsdlc-  thereof  waived.     Bondurantf. 

Coonoly    v.    Alabama,    etc.,  i  Ala.  546. 
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DEFINITENESS  AND  CERTAINTY  IN 

PLEADINGS. 

By  R.  a.  Dalt. 

L  Dbfzvitiovs,  247. 
n.  DEOBSES  07  Cebtaihtt,  248. 
nL  Object  07  avb  Bsasoes  toe  Cbetaihtt,  248. 

IV.  BnXCT  07  THE  EVLE  OE  MODEEE  F&ACTICBi  248. 

V.  OEEEEAL  ILLU8TEA.TI0E8,  249. 

1.  Declaration  or  Complaint^  249. 

2.  Answer  or  Plea  in  General,  251. 

a.  Answer ,  251. 

b.  Plea,  252. 

3.  Set-offs,  Counterclaims,  Replications,  and  Proposed  Amendments^ 

253. 

4.  Collateral,  Irrelevant,  RedundatU^  and  ItnmateruU  AUegaHons, 

253. 

5.  Exhibits,  253. 

TL  SPECmO  ]&XV8IEATI0E8,  254. 

1.  Jurisdictional  Facts,  254. 

2.  Plctce,  254. 

3.  Time,  255. 

4.  Parties  and  Persons,  257. 

5.  Title  or  Authority,  258. 

6.  Subject-matter  of  Action  Generally,  359. 

7.  Fraud  and  False  Representations,  262. 

8.  Usury,  263. 

9.  Written  Instruments,  263. 

10.  Statutory  Rights,  263. 

a.  ^5  a  Ca2/5^  ^y  Action,  263. 
^,  ^j  a  Defense,  264. 

11.  Private  Legislative  Acts  and  Municipal  Ordinances^  264. 

12.  Foreign  Statutes,  264. 

13.  /?«/)'  /«  General,  264. 

14.  Negligence  and  Diligence,  265, 

15.  Court  Records,  26^, 

16.  ContrcLcts — Consideration,  Breach,  and  Performance^  266. 

1 7.  Z/^^/  ««</  Slander,  267. 

18.  Divorce,  267. 

yn.  COMXOE  FOBM8  OF  lEDEFnOTEHESB  AEB  TTVCEBTAIHTT,  267. 

1.  Ambiguity  in  General,  267. 

2.  Argumentativeness,  268. 

3.  Alternative  Averments,  268. 
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M.  DEFINITENESS. 

4.  Matters  of  Inftrtntt,  369. 

5.  Rtcitali,  270, 

6.  Hypothetical  Stalementi,  37a 

7.  Contradictory  StaUments,  27a 

8.  Negatives  Pregnant,  271, 

9.  In/ormatioH  and  Belief ,  271. 
10.  Cent ItisioHS  of  Lain,  271. 

Fhek  tee  Edle  kat  be  Bxlazed,  271. 

1.  Prolixity,  271. 

2.  y^ac/i  Peculiarly  Knovm  to  Adverse  Party,  271. 

3.  Heading!  injustice  Courts,  372. 

}bjectiob  tor  iHSEFnnTurBSB,  BTo^  How  Taxxv,  27a. 

I.  At  Common  Law,  372. 

a.    General  Demurrer,  372. 

i.  Speciai  Demurrer,  272. 
a.    fji^n-  G?i/#  Practice,  373. 

o.   Demurrer,  273. 

d.  Motion  to  Make  More  Definite  and  Certain,  374. 
(I>  Scope  of  the  Remedy.  274. 

(3)  Exduu-otnesi  of  the  Remedy,  376. 
(3>  Federal  Follows  Stale  Practice.  178. 

(4)  ^4/  IVhat  Stage  of  Proceedings.  278. 

(5)  /<w7«  of  Motion,  279. 

(6)  ^nAirn  of  Motion,  279. 

(7)  Order  GranUng  Motion.  *nd  Effett  of  NontompUanet 

Therewith,  2ig, 

(8)  Review  of  RuKng  on  the  Mt^on,  280. 
J,   Defeets,  Nov  Cured  or  Waived,  280. 

tf.    Cured   by   Amendment,    Answer,     Verdict  or  Findhigs,  in 

Statute  of  Jeofails,  280. 
j.    K^uvo"  by  Fi-oceeding  in  the  Cause,  283. 

Drnvmnss  urs  Czitaistt  n  Ittinir  Fuumrea^  283. 

I.    rA^  Generai  Rule,  sSs. 
X  JMBiUs.  2S4. 

A  A  General,  384. 

A.   Pfmint^s  TiUe  and  Interest,  387. 

f.   Defendant's  Title,  Interest,,  and  Rendenee,  389> 

rf.  Designation^  Forties,  289. 

a.  A  ^7&  of  IHscovery,  389. 

_^  Remedy  for  ludefiniteness  and  IMeertamty,  28^ 
^  Jh  ifSeai,  390. 

4.  JbtAnsauers,  290. 

CROSS-REFERENCE. 

^1^1:/  of   Indefiniteness    in  Sills    Taken  as   Confessed,   se«  udch 
DECREES,  voi  s,  p.  989. 

ifuiTiOHf. — IMnltnMM  is  the  quality  of  being  definite  oi 
I  in  extent  or  signification ;  it  is  exactness  and  determin* 
B.    This  tenn,  however,  seems  to  be  embodied  in  th« 
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more  comprehensive  meaning  given  by  the  authorities  to  the 
word  "  certainty/'  which  is  denned  to  be  clearness  or  distinctive- 
ness, as  opposed  to  undue  generality.^ 

n.  Deosees  07  CEBTAnrTT. — Lord  Coke  laid  down  the  several 
grades  or  degrees  of  certainty  followed  and  adopted  by  subse- 
quent writers :  Firsts  certainty  to  a  common  intent,  which  is 
the  reasonable  construction  of  the  language  used ;  Second^  cer- 
tainty to  a  certain  intent  in  general,  which  it  is  said  means  what, 
upon  a  fair  and  reasonable  construction,  may  be  called  certain 
without  resorting  to  possible  facts  which  do  not  appear ;  Thirds 
certainty  to  a  certain  intent  in  every  particular  and  which 
precludes  the  possibility  of  any  other  construction.* 

nL  Object  07  avb  Beaboes  toe  Cebtaiett. — An  issue  is  defined 
as  a  single,  certain,  and  material  point  arising  out  of  the  allega- 
tions or  pleadings  of  the  parties,  which  should  generally  be 
made  up  by  an  affirmative  or  negative.*  The  object  of  plead- 
ings is  to  bring  out  this  issue  between  the  parties,  and  to  this 
end  certainty  is  one  of  the  most  common  requirements.* 

17.  Eitect  07  THE  BuLE  OE  MoDEBE  Pbactice. — The  necessity 
for  the  rule  of  certainty  has  not  been  materially  modified  by 
the  codes  and  statutes  governing  modem  procedure.* 

1.  Burrill's    Law  Diet.;  Sprag^e's  precision  to  enable  the  defendant  to 

Brown  Diet.,  citing'  Stephen's  PI.  147  prepare  to  defend  himself  againat  the 

(4th  ed.);  Rex  v.  Home,  Cowp.  682.  aetion  and  to  plead  a  judgment  thereon 

S.  Coke  Litt.  303  A. ;   i   Tidd  Pr.  in  bar  of  another  recoverj.*'  Chapman 

451;  BurrilPsLaw  Diet.;  Com.  Dig.,  v.  Weaver,  19  Ala.  6a6b 

tit.    Pleader,   E.  3;    Bae.    Abr.,  tit.  6.  Ckdorado.  —  Under  the  Colorado 

Pleading,  i,  5,  note ;  Speneer  v.  South-  code,  statements  of  fact  should  be  in  or- 

wiek,  9john8.  (N.  Y.)  314.  dinary  and  concise  language,  Coffee 

In  Hollingsworth  v,  Holshousen,  17  v,  Emigh,  15  Colo.  184;  and  set  forth 

Tex.  41,   Wheeler,  }.,  in  speaking  of  with  certainty.     Manning  v,  Haas,  5. 

the  last  degree  above  mentioned,  says :  Colo.  37. 

**Where  this  certainty  is  required,  the  Mlssoul. — ^The  code  of  practice  in 

party  must  not  only  state  the  facts  of  Missouri,  which  allows  the  plaintiff  to- 

the  case  in  the  most  precise  way,  but  unite  in  his  petition  as  many  causes  of 

add  to  them  such  as  show  that  they  action  as  he  may  have,  does  not  obvi- 

are  not  to  be  controverted,  and,  as  ft  ate  the  necessity  of  setting  them  forth 

were,  anticipate  the  case  of  his  adver-  clearly  and  distinctly,  so  as  to  be  Intel- 

sary.   Such  certainty  is  never  required  ligible  to  a  person  of  common  under- 

in  pleas  to  the  merits,  but  only  in  standing.     Childs  v.  State  Bank,  XT' 

pleas  in  abatement  and  such  pleas  as,  Mo.  213. 

It  is  said,  are  regarded  by  the  courts  NswToik. — InGihontr.  Levy,  aDtier 

with  disfavor,  because  they  are  de-  (N.  Y.)  176,  it  is  said  that,  while  the 

signed  to  delay  the  trial  of  the  merits  code  of  New  York  abolished  all  tech- 

of  the  action  and  hinder  the  attain-  nieal  rules  of  pleading,  it  did  not  abol* 

mePc  of  justice."  ish  those  dictated  by  good  sense  and 

8.  Simonton  v.  Winter,  5  Pet.  (U.  necessary  to  carry  into  effect  its  own- 

S.)  141.    ^  provisions. 

4.  I  Chita's  PI.  249;  Gould  PI.  175,  North  Carolina.— In  Parsley  v.  Nich- 

44  13,  13;   Murphy  v,  Summerville,  7  olson,  65  N.  Car.  207,  It  is  said:  '*The 

111.  360.     See  also  Mayton  v.  Texas,  rules  of  pleading  at  common  law  have 

etc.,  R.  Co.,  63  Tex.  77.  not  been  abrogated  br  the  North  Caro- 

"The  general  rule  of  pleading  re-  lina  Code  of  Procedure.    The  essen- 

quires  that  the  cause  of  action  be  stated  tlal  principles  still  remain,  and  have 

with  sufficient  certainty,  clearness,  and  only  been  niodified  as  to  techniealities- 
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«!  mutntloii*.  DEFINITENESS.       DMUratkni  a  Oom^klnt. 

.  asHXEAL  IiLiTBTAATiOin — 1.  Seolaration  or  Complaint. — In  a 
aration  or  complaint  it  is  essential  that  there  be  an  allegation 
.11  the  facts  necessary  to  give  a  complete  right  of  action,  in 
I  a  manner  as  to  show  that  such  right  necessarily  arises  from 
n,  and  in  such  form  as  to  be  susceptible  of  denial  or  avoid- 
:  by  plea  properly  pleaded ;  or,  in  other  words,  the  averments 
latcriai  and  traversable  facts  should  be  certain  and  positive.* 
uch  allegations,  certainty  to  a  common  intent,  as  heretofore 
ned,*  is  required  and  is  sufficient.* 

mattera  of  form.     The  object  of  which  he  was  to  paj  a  certain  aum, 

ling, both  In  the  old  and  new  sys-  and  that  be  had  paid  an  amount  equal 

,  ia  to  produce  proper  iMues   of  to  one  month's  rent,  but  left  the  prem- 

or  fact,  ao   that  justice   may  be  Ises  during  the  next  month  and  refused 

nlstered  between  parties  litigant  to  pay  the  rent  for  the  rest  of  the  rear, 

regularity  and  certainty."     See  was  held  indefinite,  in  that  it  did  not 

McKinnon  v.   Mcintosh,   98   N.  clearly   show  whether  the  claim  was 

89.  tor  an  occupation  or  for  a  specific  rent 

Illinois  Cent.  R.  Co.o.  McKee,43  agreed  to  be  paid. 

19;  Byington  v.  Saline  County,  Tliaor?  of  lUsht  to  Seeover. — Where 

^n.  654;  Hart  i>.  Rose,  Hempst.  there  is  one  definite  theory  which  la 

3.)  338.  apparent  and  cleaKy  outlined  by  the 

itnwtiul  UAlilllty. — A  writing  in  facts  stated  anti  upon  which  the  court 

following  words  and  figures:  "A  can  require  the  case  to   be   tried,  al- 

Dr  to  B   to  fifty  dollars,"  wholly  though   other  theories   may   he  sug- 

to  set  forth  a  cause  of  action,  gested,  the  pleader  will  not  be  corn- 
hears  V,  Strock,  46  Mo.  331.  pelled  to  more  specifically  declare  the 
,  also,  does  a  declaration  which  theory  upon  which  he  claims  the  right 
:ly  avers  that  the  defendant  had  to  recover.  Cole  v.  Wood,  11  Ind. 
d  to  furnish  the  plaintiff  with   a  App.  37, 

I  mule  to  work  acrop.and  that  the  3.  See  lufra,   II.   Degrees  of  Cer- 

:,  being  crippled,  was  unable  to  do  iainty. 

lar   plowing.     Garrett  v.    Hitch-  >.  "Louisville,  etc.,  R.  Co.  v.   Hall, 

,7768.437.  91  Ala.   112;  Eddy  v.  Courtright,  91 

■ ■'"  -The  pleading  Mich.  364;  Gibson  u.  Ohio  Farina  Co., 


id  be  suHicienily  definite  to  dis-     3  Disney  (Ohio)  499;   Hester  -o.  Mc- 

;  the  ground  on  which  recovery  is     Neille,  6  Phila.  (Pa.)  363;  Mayton  v. 

For  instance,  in  Hunter  v.     Texas,  etc.,  R.  Co.,  6a  Ter.  77,  where 


,  Transp.   Co.,   i    Pa.   Dist.  a  demurrer  for  uncertainty  1 

.   J3S,   a   statement  alleging  that  tained. 

is  shipped  were  delivered  atdeeti-  Caitslnty  to  k  Certain  Intent  In  Qui' 

>n  after  unreasonable  delay,   and  «nd. — In  Gould  Pleading,  ^  53,  cited 

such  delay  was  in  violation  of  the  in  Davis  v.  Calvert,   17  Ark.  85,  the 

ract  of  carriage,  and  that  the  de-  author  says  that  "  certainty  to  a  cer- 

ant,  not  regarding  its  duty  as  car-  tain  intent  in  general"  is  required  in 

or  its  promlae  in  this  behalf,  did  the  pleadings  of  the  plaintiff. 

Lake  care  of  such  goods,  and  safety  Looallty  of  Land. — In  a  suit  upon  a 

with  reasonable  dispatch  and  due  written  contract  relating  to  land,  the 

[encecarry  the  same,  was  required  contract  being   set  out   i»  Mac  verba 

i  made  more  specific,  so  as  clearly  and  not  describing  the  locality  of  the 

how   whether   the  action  was   in  land,  the  declaration  should  describe 

laas  for  a  breach  of  public  duly,  the   land   with    reasonable    certainty. 

I  assumpsit  upon  the  contract  of  Hester    v.    McNeille,  6    Phila.   (Pa.) 

iagc.  363. 

I,  in  Diehl  v.  Bockius,  I  Pa.  Dist.  Averment  Of  BatUoftUoiL.— An  aliega- 
.  479,  an  allegation  that  defendant  tion  that  the  defendant  paid  the  plain- 
red  into  the  use  and  occupation  of  tiQ  for  certain  work  and  labor  is  a  suf- 
lin  premises  by  the  consent  of  the  ficient  averment  of  ratification  by  the 
itiff  for  the  term  of  one  year,  for  plaintiff  of  a  contract  for  the  work, 
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Precise  Vatnre  of  Claim. — The  rule  is  satisfied  when  the  allegations 
are  such  as  fully  to  inform  the  defendant  of  the  precise  nature  of 
the  claim  against  him,*  so  that  all  the  evidence  touching  the 
same  may  be  introduced  *  and  the  ultimate  facts  necessarily 
follow  or  result  from  the  facts  pleaded,^  although  the  statements 

made  by  an  agent  in  its  belialf.     Leon    C.  PI.)  5;  Goelth  v.  White,  35  Barb. 


County  V,  Vann,  86  Tex.  707. 

Completeness  of  Bach  Parairapli. — In 
regard  to  the  extent  to  which  a  refer- 
ence from  one  paragraph  of  a  com- 
plaint to  another  is  authorized,  see 
article  Complaints  and  Petitions, 
vol.  4,  p.  620;  and  article  Coitnts, 
Paragraphs,  and  Separatb  State- 
ments, vol.  5,  p.  320. 

1.  Church  V,  Spiegelberg,  33  Fed. 
Rep.  158;  MuUiken  v,  Hull,  5  Cal. 
245;    Usher  v.   Hiatt,    18   Kan.    195; 


(N.  Y.)  76;  and  yet  the  actions  were 
sustained." 

In  a  complaint  for  the  partition,  etc., 
of  a  water  power,  a  general  averment 
that  certain  persons  have  a  certain  in- 
terest therein  is  sufficient  without  aver- 
ring the  evidence  of  their  title.  Spens- 
ley  V.  Janesville  Cotton  Mfg.  Co.,  62 
Wis.  549. 

Setting  Fortb  ProceBB.—**  We  believe 
the  rule  is  without  exception,  that 
whenever  it  is  necessary  to  produce  the 


Orth  V.  St.  Paul,  etc.,  R.  Co.,  43  Minn,  process  of  any  court,  either  to  show 

208 ;  Guthrie  v.  Olson,  32  Minn.  465 ;  the  inducement  to  the  cause  of  action 

Hunt  V,  Crane,  33  Miss.  669.  or  to  sustain  the  action  itself,  the  dec- 

The  Evidence  or  ProlMtlye  Hatter  by  laration  m  Tst  substantially  describe 
which  the  existence  of  the  essential  such  process."  Chapman  v.  Weaver, 
elements  of  fact  is  to  be  established  19  Ala.  626,  holding  that  in  an  action 
need  not  be  set  out  in  the  pleading,  against  a  sheriff  and  his  sureties,  for 
McCauley  v.  Long,  61  Tex.  74 ;  Hagood  failure  on  the  part  of  the  sheriff  tc  col- 
V.  Blythe,  38  Fed.  Rep.  76;  Russell  v.  lect  and  pay  over  militia  fines,  the  dec- 
Nail,  79  Tex.*664.  laration  must  set  forth  the  names  of 

And  a  code  complaint  which  alleged  the  persons  against  whom  the  fines 

that  the  defendant  received  from  the  were  assessed,  and  the  several  amounts 

plaintiff  a  specified  sum  of  money  to  of  the  fines,  as  stated  in  the  certificate 

the  use  of  the  plaintiff,  and  also  alleged  of  the  president  of  the  court-martial, 

demand  and  refusal  of  payment,  was  2.  Western  Assur.  Co.  v.  Uhlhoniy 

held  sufficient  without  stating  the  facts  41  La.  Ann.  385. 

and  circumstances  about  the  manner  in  8.  Wagoner  v.  Wilson,  108  Ind.  210; 

which  the  defendant  received  or  ob-  Lee  v.  Stiles,  21  Conn.  504. 

tained  possession  of  the  money.  Gran-  The  TJltlnuite  Facts  must  Necessarily 

nis  V.  Hooker,  29  Wis.  65,  where  the  Besnlt  from  the  facts  pleaded ;  it  is  not 

court  said :    **  A  complaint    alleging  enough  that  the  fact  necessary  to  be 

that  the  defendant  was  indebted  to  the  established  may  be  presumed  from  the 

plaintiffs  in  a  specified  sum  for  goods  existence  of  other  facts.  VanDeSande 

sold  and  delivered  to  the  defendant  at  v.  Hall,  13  How.  Pr.  (N.  Y.  Supreme 

his  request,  and  that  such  sum  was  due,  Ct.)  458. 

was  held  to  be  sufficient  on  demurrer  in  Defluilt  In  a  Mortgage. — In  Malcom  v, 

Allen  V.  Patterson,  7  N.  Y.  476.    Also  O'Reilly,  89  N.  Y.  156,  the  default  in 

a  complaint  to  recover  for  money  lent  a  mortgage  was  not  distinctly  averred, 

to  and  paid,  laid  out  and  expended  for  but  such  fact  was  clearly  implied  from 

the  defendant,  at  his  request,  was  held  the  facts    stated.     This    was   held   a 

sufficiently    definite    and    certain    on  sufficient  allegation  of  a  default, 

motion  in^Cudlipp  v.  Whipple,  4  Duer  Vonconsent. — ^The  Rev.  Code  of  Ala- 

(N.   Y.)  610.     TTie  statement  of  the  hatna^  §§  2539,  2342,  provided  that  no 

facts  showing  that  the  defendant  had  marriage  license  should  be  issued  to 

received  money  to  the  use  of  the  plain-  minors    without    the  consent,   either 

tiff,  which  he  was  bound  to  pay  over  personally  or  in  writing,  of  the  parents 

to  him,  was  of  the  most  general  char-  of  such  minors.     In  Wood  v,  Farnell, 

acter,  in  Bates  v,  Cobb,  5  Bosw.  (N.  Y.)  50  Ala.  546.  a  gut  tarn  action  against  a 

29;  Adams  T'.  Holley,  12  How.  Pr.  (N.  probate  judge  for  issuing  a  marriage 

Y.  Supreme  Ct.)  326;  Betts  v.  Bache,  license  to  a  minorwithout  such  consent, 

lA  Abb.  Pr.  (N.  Y.  Super.  Ct.)  279;  an  allegation   that  such  license  was 

Sloman  v.  Schmidt,  8  Abb.  Pr.  (N.  Y.  issued  "without  having  the  consent  oi. 

250  Volume  VI. 


DEFINITENESS.  Aiii«uwF1mIi 

)t  be  made  with  syllogistic  accuracy,'  or  may  be  un: 
edundant,*  or  inartistically  constructed.' 
a  KlstakM — OmlMfanw— fcrml  Connti. — Mere  clerical  mistakes,^ 
isions  where  no  room  for  doubt  as  to  the  real  intent  of  the 
•  exists,*  or  the  statement  of  a  cause  of  action  in  several 
where  one  would  suffice,  will  not  render  the  pleading 
ite  or  uncertain.' 

lb»d  Anns. — A  complaint  which  follows  the  form  prescribed 
code  or  statute  is  sufficient.' 

iflwer  or  Plea  ia  Oeneral — a.  ANSWER. — The  facts  set  up  as 
se  in  an  answer  should  be  stated  with  the  same  particu- 
hat  is  required  in  the  statement  of  facts  in  the  complaint.* 
■.— Seearticle  Answers  in  Code  Pleading,  vol.  i,  p.  777. 

□ta  of   said   F."(the   minor)  Paraoraphs,  amd  Sbparatr  State* 

d    to   negative   consent   with  HENT9,  vol.  5,  p.  331. 

:  precision  and  definiteneas  to  T.  Toole  v.  Urquhart,  44  Ala.  646; 

ubitantial  cause  of  action.  Southern  Express  Co.  r.  Crook,  44  Ale. 

iolt  V.   Penobscot,  56  Me.  is,  468. 

1 :  "If  bad  gTsmmar  does  not  8.  Rountree  v.  Brinson,  98  M.  Car. 

.  declaration,  other   faults  of  107.     See  also  Walker  v.  Larkin,  137 

;ht  not  to  have  that  effect  un-  Ind.  100. 

f   produce   such   a  deg;ree  of  Aaaw«n  Hot  Bnffletentlr  Daflalte. — An 

r  as  to  give  rise  to  the  belief  anivrer  which  seeks  to  rebut  the  legal 

tribunal   before    whom    the  presumption  that  a  judgment  in  favor 

heard  might  be  misled  as  to  ot  a  partj  belongs  to  him  and  not  to 

Issue."  his  attorney,  whether  it  be  for  costs 

piAl  ToTm  efUie  Tarti. — Where  alone  orfordebt  and  damages  and  costs, 

y  appears  that  the  facts  are  is  not  sufficientlf  definite  and  certain, 

to  be  positively  alleged,  the  nnlew  it  shows  the  facia  which  over- 

le  participial  form  of  verbs  in  throw   the    presumption.     Martin  ii. 

he  facts  constituting  a  cause  Kanouse,  3  Abb.  Pr.  (N.  Y.  Supreme 

1,  instead  of  a  more  direct  and  Ct.)  337. 

form  of  statement,  has  been  An  answer  which  averred  that  the 

:  to  render  a  pleading  bad  on  defendant  was  informed  and  believed 

r.     Battrell  v.  Ohio  River  R.  that  theplaintlff  hadbeenand  thenwaa 

V.  Va.  333.  engaged  in  inciting,  aiding,  and  asslst- 

ter  V.  St.  Paul,  etc.,  R.  Co.,  Ing  In  the  rebellion  of  the  Confederate 

103.  StatesagainsttheUnitedStatesandthe 

Iter  v.  Highton  (Cal.  1693),  31  constitution  and  laws  thereof,  and  had 

l>.  580.  been  and  then  was  giving  aid  and  com- 

rbritton  i>.  Demorett,  139  Ind.  fort  to  the  so-called  Confederate  States, 
wag   defective  for    not   elating   more 

clerical  mistake*  as  aground  specifically  the  particular  acts  of  rebel- 

irrer,  seearticle  Dbhuriibrs  lion  which  the  plaintiff  bad  committed, 

:mon   Law   akd  undeie  trk  Menl  v.  Rathbone,  3i  Ind.  454. 

Snfflolvnt    Astwan. — In    Morgan   v. 

Doyle  V.   Knapp,  4  111.  334,  a  Hawkeje  Ins.  Co.,  37  Iowa  359,  it  was 

□ry  note  was  averred  as  "  pay-  held  that  the  confession,  required  in  a 

iteen  month8"to  theplaintlB.  count  pleading  new  matter  In  avoid- 

lere  held  that  the  word  "  in  "  ance,  that  but  for  such  new  matter  the 

«  implied,  and  that'  the  aver-  action  could  be  maintained,  might  be 

Heated  with  sufficient  certainty  by  implication  and  not  directly, 

promise  was  to  pay  in  eighteen  An  answer  in  an  action  for  breach 

to  the  plaintiff.  of  covenant  to  convey,  which  alleges 

martin  *.  Albert,  68  Cal.  177.  that  the  defendant  tendered   a   good 

everal  counts  for  one  cause  of  and  sufficient  deed,  executed  by  the 

lenetnlly,  tee  article  Counts,  parties  in  whom  the  legal  title  then 
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b.  Plea. — Certainty  to  a  common  intent^  is  suflicieii 
plea  in  bar.*  And  in  those  jurisdictions  where  the  defen< 
allowed  to  file  with  the  general  issue  a  brief  statement 
defense  such  statement  must  be  as.  certain  and  precise  a 
were  in  a  special  plea.' 

was,  U  sufBcientlj  certain,  and  obvl-  that  the  plaintiff  did  not  proi 

omlf  implteaagood  titleintfaegrantor  erty  and  pa/ or  tender  the   u 

ai  well  as  a  grant  sufficient  in  form,  fees,  is  sufficient,  without  settii 

Bateman  v.  Johnson,  lo  Wis.  i.  a  compliance  In  detail  with  all  t 

Tha  STldanoa  on  which  the  defendant  required  bj  ihe  statute  to  be  I 

relies  need  not  be  pleaded.     Herklotz  postini;  a  stray  animal  from  t 

V,  Chase,  33  Fed.   Rep.  433 ;  Sullivan  it  is  talten  up   until   the  prot 

V.  Iron  Silver  Min.  Co.,  109  U.  S.  550.  are  complete.      Davis   v.  Cal 

I.  See  aufra,   II.  Degrees  of  Cer-  Ark,  85. 

tainty.  A  plea  by  an  executor  or  • 

a.  People!'. Shaw,i4lll.476;Light-  trator,  showing  with  reasonal 

foot   V.   Cole,    I    Wis.   36;    Parks    v.  ticularity  that  the  estate  of  tl 

Holmes,  33  111.  533;  Davia  -v.  Calvert,  dent  was  represented  as   in»o 

17  Ark.  8s-  the  probate  court;  that  creditc 

Comfare   Hollingsworth    *.    Hols-  duly  advertised  to  brlneln  their 

hoasen,  17  Tei.  41,  where  it  was  said  that  the  plaintiff  neglected  tc 

that  certainty  to  a  certain  intent  in  etc.,   was    sustained    ai    suffic 

general  is  always  sufficient  in  a   plea  Lightfoot  f.  Cole,  i  Wis.  a6, 

in  bar.      In   that   case,  an  action   in-  Ininfflalaiit  Pleaa. — In  a  suit 

volving  the  title  to  land,  it  was  held  note,  a  plea  that  the  whole  co: 

that  a  plea  that  the  plaintiff  fraudu-  tion  of  the  note  has  failed  mus 

lently  procured   the   land  to   be   sur-  ularly  disclose  the  manner  ir 

veyed  and  patented   to  himself,  well  the   consideration   has    failed, 

knowing  at  the  time  he  procured  the  mere  averment  that  it  has  fa 

survey  to  be  made  that  he,  the  defend-  that  It  was  for  property  which 

ant,  had  previouslj'  appropriated  the  sufficient  as  a  consideration,  is 

land  hy  his  location  and  survey,  meant  ficiently  certain.     Parks  v.  Hoi 

plainly   that   the   defendant  had   first  III.  533,  sustaining  a  general  dt 

appropriated  the  land  by  a  location  to  the  plea, 

and  Gurvey  anterior  to  any  right  In  the  Where  stockholders  in  a  baj 

plaintiff,  and  was  not  open  to  objection  made  personalljf  liable  for  the  1 

on  the  ground  that  It  did  not  exclude  redemption  of  its  bills,  a  plea  i 

die  conclusion  that  the  plaintiff  had  by  a  bill  holder  against  a  stoc! 

made  the  first  location.  that  the  bank  had  assets  whi 

In  Posey  v.  Hair,  13  Ala.  567,  the  not  been  appropriated,  wi thou 

court  said  that  "  the  certainty  which  fylng  what  they  were,   was  hi 

is  required  In  a   *   *  *    plea  Is  such  a  for  uncertainty  on  general  de 

statement  of  the  facts  constituting  the  Lane  v.  Morris,  8  Ga.  468. 

*  •  •  ground  of  defense  as  will  enable  In  pleading  a  failure  of  coi 

them   to  be  understood  by  the  party  tion  to  a  note  given  for  the  pi 

who  is  to  answer  them;  the  Jury  who  price  of  certain  land,  an  all 

are  to  ascertain   their   truth,  and   by  that  plaintiff  did  not  at  the  tim< 

the  court  which  is  to  give  the  judg-  makine  of  the  note,  nor  at  ai 

ment."  thereafter,  make  a  good  and  si 

In  Davis  v.  Calvert,  17  Ark.  85,  it  deed  for  aald  lot,  and  tliat  he 

was  intimated   that  a   leas   degree   of  truth  and  In  fact  no  title  what 

certainty  is  required  in  pleas  in  bar  the   same,   was   held   bad   for 

than  in  declarations.     To  the  same  ef-  tainty  in  that  it  was  doubtful  1 

feet,  see  Davis  v.  Calvert,  17  Ark.  85;  the  defendant  did  not  base  his 

ResBler  v.  Peats,  86  III.  375.  tion  that  the  plaintiff  did  not  1 

naaa  BafBal«Btir  Ootaln. — In  an  ac-  a  good  and  sufficient    deed, 

tion  of  replevin  tor  an  animal,  a  plea  ground  that  he  had  no  title  to  1 

that  the  animal  was  taken  up  by  the  Merriwether  v.  Smith,  3  111.  311 

defendant  as  an  eslray  and  regularly  8.  Washburn  v.  Mosely,  33  t 

posted  as  such,  as  required  by  law,  and  holding  tbXt  It  must  be  certa 
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BOatorj  Fktt  aad  fImm  la  Iitoppel  must  be  certain  to  a  certain  intent 
in  every  particular.^ 

3.  Sel-dBi,  Coiinterolalini^  BeplioationB,  and  Proposed  Amendments. — 
The  general  rule  that  certainty  to  a  common  intent  is  required 
and  IS  sufficient  applies  to  pleas  of  set-off,*  to  counterclaims,' 
replications,*  and  proposed  amendments,* 

1  CoQateisly  IrrcleTaat,  Sedundant,  and  Immaterial  Allegations. — 
The  rule  of  certainty  does  not  apply  to  collateral,  irrelevant, 
redundant,  or  immaterial  allegations  contained  in  the  pleading, 
and  where  a  motion  to  make  more  specific  is  directed  to  such 
allegations  there  can  be  no  error  in  overruling  it.* 

5.  Exhibits.  (See  also  article  EXHIBITS.)---The  pleading  may 
be  rendered  definite  and  certain  by  exhibits  attached  thereto 
and  made  a  part  thereof.''    In  some  jurisdictions,  however,  it  is 

common  intent.    To  the  same  point,  which  such  di£Ferences  could  be  ascer- 

■ee  FolBom  v.  Brawn,  25  N.  H.  114.  tained. 

1.  Gould's  Pleading,  $$  58,  59.  PnUlo  Baoorda. — In  Bryant  v.  Brj- 

See  article  Abatxmbnt  in  Plbad-  ant  (K7.  1893),  30  S.  W.  Kep.370,  land 

IH6,  vol.  I,  p.  24.  sought  to  be  subjected  to  a  judgment 

%.  Witter  V.  McNiel,  4  111.  433 ;  Pusey  was  sufficiently  shown  to  be  within  the 

t*.  Peck,  67  IlL  98.    See  also  Kaufman  county  in  which  the  suit  was  brought, 

V.  Cooper  Iron  Min.  Co.,  105  Pa.  St.  by  pleadings  and  exhibits  referring  to 

537.  it  as  a  tract  allotted  to  a  widow  as  dower 

S.  Winslow  V.  Winslow,  53  Ind.  14;  by  an  agreement  recorded  in  the  office 

Wriglit  V,  Bacheller,  16  Kan.  359;  U.  of  the  clerk  of  such  county. 

S.  9.Tidball  (Arizona  1893),  39  Pac.  Copy  of  NoU.— In   Riverside    First 

R^  385.  Nat.  Bank  v.  Holt,  87  Cal.  158,  where 

4.  Versan  v,  McGregor,  33  Cal.  339.  a  complaint  was  objected  to  on  the 
See  also  Culver  v.  Uthe,  7  111.  App.  ground  of  uncertainty  which  set  forth 
468;  Flanders  v,  McVickar,  7  Wis.  373.  a  copy  of  the  note  sued  on,  and  in  con- 

5.  Byrd  v,  Campbell  Printing  Press,  nection  therewith  copied  the  indorse- 
ctc,  Co^  90  Ga.  543.  ments    thereon,   showing   three  pay- 

I.  Indiana '  Stone  Co.  v,  Stewart,  7  ments  thereon,  and  in  another  part  of 

lod.  App.  563.  the  complaint  aggregated   the   sums 

"To  make  redundancy  more  definite  mentioned  as  the  amount  paid  upon 

and  certain   would   but   increase  the  the  note,  the  objection  failed,  as  it  was 

redundancjr."    Spensley  v,  Janesville  evident  that  the    indorsements  were 

Cotton  Mfg.  Co.,  63  Wis.  549.  not  part  of  the  note  when  made. 

T.  leeoQBt  Attaeliad. — Under  a  statute  Jn  Rexdavln,  TM^paM,  etc.— In  Seeley 

<A  Missouri  J  requiring  the  statement  v.  Gwillim,  40  Conn.  106,  an  action  of 

of  die  cause  of  action  to  set  forth  replevin,  the  court  said:  "The  prac- 

plaintiiTs  demand  in  all  its  particulars,  tice  of  describing  the  property  in  dis- 

a  complaint  was  held  sufficient  which  pute  in  actions  of  replevin,  trespass, 

Mt  out  the  nature  of  the  claim  and  and  the  like,  by  a  reference  to  a  sched- 

referred  to  a  specific  itemized  account  ule  attached  to  the  declaration,  is  a 

attached  to  it.     C.  H.  Burke  Mfg.  Co.  practice  that  cannot  be  regarded  with 

^.  The  Steamboat  A.  Saltzman,  43  Mo.  favor,  and  had  the  question  been  prop- 

App.  85.  erly  raised  by  the  pleadings,  it  might 

MagnBDi. — See  Blount  v.  Rick,  107  have  presented  a  serious  obstacle  to  a 

Ind.  338.  recovery.     But  by  pleading  the  gen- 

■ipi.  —  In  People    v.  New    York  eral  issue,  and  going  to  trial  upon  the 

Cent.  Underground  R.  Co.  (Supreme  merits,  the  defendant  treated  the  sched- 

Ct),39N.  Y.  St.  Rep.  571,  the  court  ule  as  a  part  of  the  declaration  and 

'^^tiaed  to  order  a  complaint  to  bema'de  waived  any  exception  to  the  form.     In 

nore  definite  and  certain,  in  allega*  other  words,  the  defect  is  a  defect  in 

^ns  of  difference  in  lines  of  railroad  form  and  not  in  substance^^u^  can  be 

^^uuielsi  when  it  referred  to  maps  by  reached  only  by  a  special  demurrer.*' 
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required  by  rule  of  court  that  the  petition  shall  contain  such 
specific  averments  of  facts  as  to  show  a  cause  of  action  independ- 
ent of  the  exhibit.^ 

VL  Specific  ILLU8TBATI0V8 — 1.  JnriBdietional  Faeta.— in  a  DMiax«tl(m 
or  ComplAint  the  facts  upon  which  jurisdiction  arises  must  be  ex- 
pressly set  forth  or  alleged  in  such  a  manner  as  to  render  them 
certain  by  legal  intendment.*  So,  also,  must  the  facts  conferring 
jurisdiction  upon  some  other  tribunal  of  special'jurisdiction  upon 
whose  proceedings  the  pleader  in  the  action  relies.* 

In  %  Plea  to  the  JorMlotioA  the  facts  in  support  of  the  plea  must  be 
alleged  with  certainty,  and  cannot  be  aided  by  intendment.* 

2.  Place. — ^The  old  rule,  prevalent  when  the  function  of  jurors 
was  more  akin  to  that  of  witnesses,  was  that  pleading  must  have 


JR  Addition  to  tbe  Casee  Cited  abore,    In   granting  a  motion    to    make  the 


^a:* 


8ee  also  article  Bills  in  Equity,  vol. 

3»  P-  362. 

1.  Rule  19,  Texas  District  Court. 
See  Miles  v.  Mays  (Tex.  APP*  ^89o)» 
16  S.  W.  Rep.  540. 

2.  Clark  v  Harkness,  a  111.  56; 
Wakefield  v.  Goudy,  4  111.  133. 


complaint  more  definite  and  certain, 
the  court  said :  **This  is  not  a  suffi- 
cient statement  of  the  nature  of  the 
proceeding  in  the  course  of  which  the 
appointment  was  made,  nor  of  the  na- 
ture of  the  judgment  or  determination 
bj  which  the  appointment  was  con- 


3.  De  Nobelet;.  Lee,  47  N.  Y.  Super,  ferred,   nor  of  the   title  of  the  court 

Ct.    372.     In   that  case  the   plaintiffs  that  gave  the  judgment  or  made  the 

claimed  the  right  to  maintain  the  action  determination,  nor  of  the  place  where 

in  a  representative  capacity  conferred  the  said  court  was  located  or  held  its 

on  them  by  a  foreign  tribunal,  and  that  sittings,  nor  of  the  jurisdiction  of  the 

the  cause  of  action  passed  to  them  by  said  court  to  entertain  the  proceeding 

virtue  of  their  appointment    and    by  which  terminated  in  the  appointment, 

virtue  of  the  operation  of  the  laws  of  These  matters,  under  the  peculiar  cir- 

a  foreign   country.     Their  allegation  cumstances    of    the    case,     constitute 

was  as  follows :  **  That  heretofore  and  traversable  facts  as  to  which  the  de- 

on  or  about  the  tenth  day  of  Novem-  fendants  may  well  claim  definite  in- 

ber,  eighteen  hundred  and  eighty,  the  formation  before  answering." 

plaintiffs  were,  by  the  proper  courts  of  In  MiBSlBBlppi,  art.  82,  Rev.  Code  of 

Belgium,  appointed  curateurs  of    the  1857,  materially  modified  and  relaxed 

estate  of  the  firm  of  John  Pfeffer  &  the  common-law  rule  of  pleading  the 

Co.,  who  were  then  and  had  thereto-  judgment  or  decree  of  a  court  of  special 

fore  been  residing  and  doing  business  jurisdiction    by  dispensing    with  **9 

in  Ghent,  in  said  Belgium,  such  courts  statement  of  the  facts  conferring  juris- 

having  jurisdiction  01  the  said  firm  of  diction,"  and  providing  that  it  should 

John  Pfeffer  &  Co.,  and  of  the  matter  be  enough  to  allege  "that  such  judg- 

of   the   appointment    of    curateurs  of  ment  or  determination  was  duly  given 

their  estate,  and  such  appointment  as  or  made."     State  v»  Bowen,  45  Miss, 

curateurs  as  aforesaid  was  thereupon  347. 

duly  accepted  by  the  said  plaintiffs;  4.  Moffat  v,  Dickson,  3  Colo.  313, 
and  that  the  plaintiffs,  as  such  cura-  where  it  was  held  that  a  plea  averring 
teurs,  on  or  about  the  said  tenth  day  that  **  the  contract  upon  which  said 
of  November,  eighteen  hundred  and  cause  of  action  was  brought,  and  no 
eighty,  became  and  have  ever  since  part  thereof  was  made  specifically  pay- 
been  and  now  are  vested  with  all  the  able  in  said  county,"  was  so  uncertain 
assets  and  estate  of  such  firm  of  John  and  repugnant  as  to  be  bad  on  demurrer. 
Pfeffer  &  Co.,  including  all  claims  Such  pleas  must  be  certain  to  every 
and  demands  of  whatsoever  nature  intent.  "All  the  old  strictness  and  pre^ 
due  or  owing  to  them,  and  including  cision  of  the  common  law,  both  as  to 
the  claims  and  demands  in  favor  of  form  and  substance,  is  «till  required  in 
said  John  .Pfeffer  &  Co.  against  the  such  pleas."  Quarriert;.  Peabodylns. 
defendants    hereinafter    mentioned.''  Co.,  10  W.  Va.  507. 
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certainty  of  place.^     This  is  still  the  rule  whenever  the  place 
may  be  assumed  to  be  material* 

3.  Time — ^In  eeatral. — ^Whenever  time  is  an  essential  ingredient 

in  the  claim  or  defense,  either  in  actions  of  contract  or  of  tort,  it 
must  appear  with  certainty.' 

1.  Stephen's  Pleading  (Tyler's  ed.),  declaration  thereon.    Sumner  v.  Ford, 

p.  268.  3  Ark.  389.      Sec  also  Sebree  v.  Dorr, 

3.  FaUvre  of  GonaiderattoiL—- The  time,  9  Wheat  ( U.  S.)  558. 

place,  and  circumstances  of  an  alleged  8.  Eastman  v.  Bodfish,  i  Story  (U. 

failure  of  consideration  should  appear  S.)  528;  Stapp  v.  Lapsley,  Litt.  Sel. 

in  the  plea  seeking  to  set  out  a  failure  Cas.  (Kj.)  238;   Gray  v»  Sidelin^er, 

of  consideration.     Langstaff  v.  Lees,  72  Me.  114;  Munroe  x^.  Cooper,  5  Pick. 

II  La.  Ann.  271.  (Mass.)  412;  Church  v.  Feterow,  2  P. 

IliTaM  AiQEMlntment  of  Adminlatrator.  &  W .  ( Pa. )  301 . 

—In  pleading  to  set.  fa.^  on  a  judg-  Plea  Not  Specifying  Time. — ^In  an  action 

ment  against  a  person  as  administrator,  for  damages   on  account  of  the  un- 

the  invalidity  of  his  appointment  by  soundness  of  a  negro  purchased  by  the 

reason  of  the  interest  of  the  county  plaintiff,  a  plea  5iat  the  negro  was 

judge,  and  the  subsequent  taking  out  sound,  without  averring  that  he  was 

of  letters  of  administration  in  another  sound   at  the   time   of  purchase,  was 

county,  and  the  insolvency  of  the  estate  held  bad   on  demurrer.     McKay   v, 

thereunder,  it  must  be  distinctly  set  Lane,  5  Fla.  268. 

forth  that  the  first  appointment  was  in  **Heretofi>re." — It  is  not  a  sufficient 

the  former  county.    Coffin  v.  Cottle,  allegation  of  time  in  connection  with 

9  Pick.  (Mass.)  2S7.  the  averment  of  a  fact,  to  say  that  the 

Place  Wliere  Personal  Injulei  were  Be-  act  was  done  heretofore.    Andrews  v, 

eelved.  —  In  Missouri,  etc.,  R.  Co.  x?.  Thayer,  40  Conn.  157.    In  that  case. 

Woods  (Tex.  Civ.  App.  1894),  ^5  3*  which  was  an  action    of  trespass  de 

W.  Rep.  741,  a  petition  by  a  brakeman  bonis  asfortatis^  the  court  said :  '*It  is 

against  a  railway  company  was  held  an  elementary  principle  of  the  law  of 

sufficiently  certain  which  described  the  pleading  that  there  must  be  an  allega- 

place  where  he  was  injured  in  uncoup-  tion  in  the  declaration  of  the  time  when 

ling  a  car  from  a  locomotive,  by  stating  any  material  or  traversable  fact  took 

that  it  was  on  the  switch  or  spur  tracl^  place.    If  no  time  should  be  stated,  the 

or  at  the  junction  of  the  switch  or  spur  declaration  would  be  ill  on  demurrer, 

track  with  the  main  line,  at  or  near  a  i  Swift  Dig.  601,  603,  640,  652,  651, 

certain  mill.  702 ;  Story  v.  Barrell,   2   Conn    665. 

la  a  nea  Puis  Daxroin  Ckintlnuaiioa,  The  allegation  in  the  declaration  *  that 

the  place  where   and    time  when  the  the  defendants  heretofore  did   seize, 

matter  of  defense  arose  must  be  alleged  etc.,'  cannot  be  regarded  as  sufficient 

so  that   the  court  can   see   their  suf-  allegation  of  the  time  when  the  tres- 

fidency  on  the  face  of  the  plea.    Gib-  pass  took.place.     It  is  in  fact  no  alle- 

son  r.  Bourland,  13  111.  App.  352.  gation  of  any  time.    The  word  *here- 

▲  Gomplaint  forTresitassby  an  owner  tofore'  simply  denotes  time  past  in 
of  a  mining  claim,  against  an  adjacent  distinction  from  time  present  or  time 
owner,  in  entering  upon  the  former's  future.  It  is  only  one  of  the  three  great 
claim  and  removing  ore,  alleging  that  divisions  into  which  all  time  is  divided 
defendant,  by  means  of  certain  shafts,  by  grammarians:  Time  past,  time 
levels,  and  other  workings  entered  present,  and  time  future.  The  use  of 
plaintiff's  claim  and  took  valuable  the  past  tense  by  the  declaration  in  the 
ores,  should  definitely  state  the  point  averment  that  the  defendants 'did  seize, 
or  points  at  which  plaintiff's  territory  take, and  carry  away'  the  property  de- 
was  invaded  and  the  extent  to  which  scribed,* and  converted  and  disposed  of 
defendant  ran  shafts  after  such  invasion,  the  same,'  denote  precisely  the  same 
RicO' Aspen  Consol.  Min.  Co.  v.  Enter-  thing.  They  represent  that  the  transac- 
prite  Min.  Co.,  56  Fed.  Rep.  131,  tions  took  place  in  time  past,  and  they 

Placs  of  Pa^inent  of  Note.; — When  a  are  equally  as  specific  as  the  word '  here- 
note  is  made  payable  at  a  particplar  tofore 'regarding  the  time  when  the  de- 
place,  such  place  must  be  stated  in  a  fendants  did  the  acts  complained  of.    It 
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When  lUtoriai. — It  may  be  assumed  to  be  material  when,  if  truly 
stated,  it  would  support  the  pleading,*  such  as  the  date  of  a  deed 
declared  on,*  or  the  date  of  a  subsequent  parol  agreement  to 
change  the  place  of  delivery  of  goods  under  a  written  contract  of 
sale,*  or  the  date  of  alleged  payments  on  a  promissory  note,  made 
at  different  times  and  under  different  circumstances,*  or  the  time 
of  payment  of  a  promissory  note,  made  payable  a  certain  number 
of  days  after  date.* 

Date  of  CoBtrMt — And  even  when  not  material,  the  day  on  which 
a  contract  declared  on  was  made  should  be  stated  in  the  declara- 
tion.® 

PvtieiilAr  Periodi  of  Timo  may  become  material,  and  should  then  be 
definitely  set  out  in  the  pleading.'' 

WlLen  Timoli  Vot  lutorial,  the  rules  of  pleading  do  not  require  the 
day  to  be  laid  on  or  after  the  act  done.® 

Efbet  of  Yidelieot. — And  whenever  an  averment  of  time  is  material, 
the  addition  of  a  videlicet  does  not  render  it  immaterial.® 

must  be  conceded  that  there  is  as  dis-  or  place ;  a  general  averment  that  it 

tinct  a  designation  of  time  in  this  decla-  was  presented  to  the  person  described 

ration  without  the  word  *  heretofore '  in  the  order  as  payer  being  held  suffi- 

as  with  it,  and  the  word  might  as  well  cient.     St.  James  Church  v.  Moore,  i 

have  been  omitted.    It  follows,  there-  Ind.  289. 

fore,  if  the  allegation  of  time  in  this  dec-  Jn  a  Soiiiiiiarj  Proooedlni;  bj  a  bank  in 

laration   is  sufficient,  that  in  no  case  Alabama  against  the  drawer  of   a  bill 

whatsoever  can  the  allegation  be  in-  of  exchange,  it  has  been  held  suflicient 

sufficient,  for  every  declaration  neces-  to  allege  that  the  bill  was  presented 

sarily  must  allege  the  acts  complained  for  payment  at  maturity  without  stat- 

of  as  having  been  done  in  time  past,  ing  the  day.     Crawford  v,    Decatur 


We  are  satisfied,  therefore,  that  the  al- 
legation is  insufficient.  3  Chitty's 
Pleading,  1248,  1250.'* 

An  averment  that  a  fact  occurred 
*'  on  or  about"  a  certain  day  is  not  an 


Branch  Bank,  6  Ala.  574. 

6.  Haven  v.  Shaw,  23  N.  J.  L.  309. 

7.  Shields  v,  Sheffield,  79  Ala.  91. 
AcUon  for  Benrlce. — In  Manchester, 

etc.,  R.  Co.  V.  Fisk,  33  N.  H.  297,  it 


'Averment  that  it  occurred  on  any  dis-  was  held  that  a  plaintiff  entering  his 

finct  day  or  time,  and  amounts  to  noth-  claim  for  services  performed  between 

ing  so  mr  as  time  is  concerned.     Con-  certain  dates  might  make  these  dates 

roy  V,  Oregon  Constr.  Co.,  23  Fed.  material,  so  as  to  prevent  recovery  for 

Rep.  71,  holding  that  the  complaint  alleged  services  rendered    before    or 

was   not   demurrable,  on   the   ground  after. 

that  it  showed   on   its  face  that  the  Action  fox  Bont. — In  Waters  v.  Clark, 

claim  was  barred  by  lapse  of  time.  22  How.  Pr.  (N.  Y.  Supreme  Ct.)  104, 

1.  Ryalls  V,  Bramall,  i   Exch.  734,  it  was  held  that  a  failure  to  state  in  the 


5  D.  &  L.  753. 

2.  Metcalf    v,    Standeford,    i   Bibb 
<Ky.)  618. 

8.  Wellington  v.  Milliken,  82  Me.  58. 

4.  Hahn  v,  Broussard,  3  Tex.  Civ. 
App.  481. 

5.  Graham    v,    Machado,  6  Duer 


complaint  for  rent  the  period  of  time 
during  which  the  rent  was  in  arrear 
should  have  been  corrected  by  motion 
to  render  the  pleading  more  definite 
and  certain. 

Time  of  CkmtliiiiAiieo  of  aa  Act. — In 
Ayres  v.  Chicago,  etc.,  R.  Co.,  58  Wis. 


(N.  Y.)  514,  where,  under  the  Code  of  537,  a  complaint  alleging  failure  to  fur- 

New  Tork,  it  was  held  insufficient  to  nish  cars  for  "several  days"  after  the 

allege  that  the  same  "was  duly  pre-  time  agreed  upon,  and  that  the  total 

sented  for  payment "  without  alleging  delay   in  the  delivery  of  the  stock  to 

the  date.  be  transported  thereby  was  about  four 

It  would  seem  to  be  otherwise,  how-  days,  was  too  indefinite  and  uncertain. 

€ver,  in  declaring  upon  an  order  which  8.  Allen  v.  Smith,  12  N.  J^L^i59. 
ia  not  payable  at  any  particular  time 
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9.  Griniwood  v,  Barrit,  6  T.  R.  463. 
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L  PartiH   and  Feruna. — ChriitUn  ITuim   of    the   parties  should 
lear  in  the  pleading,*  in  full  and  not  by  initials  merely.* 
fcid"  FmrtlM. — When  once  named,  however,  the  parties  maybe 
sequently  referred  to  in  the  pleading  as  the  said  plaintiff  or 
1  defendant,  as  the  case  may  be  * 

utiM  PUintlir. — The  plaintiff  must,  in  his  pleading,  sufficiently 
itify  himself  as  the  party  mentioned  in  an  instrument  under 
ch  he  claims.* 

UtiM  DafonduLt. — The  parties  defendant  should  be  set  out  with 
icient  certainty  to  ascertain  who  they  are,  or  no  judgment 
be  rendered  against  any  one."  This  may  be  done  by  insert- 
the  Christian  name  and  surname  of  the  defendant  in  full,  or  a 
itious  name,  where  his  true  name  is  unknown  apd  the  statute 
code  permits  such  a  course,  in  which  case  the  statutory 
umstances  which  authorize  such  a  pleading  should  also 
lear  in  the  complaint.* 

ipMitr  in  whloh  Safandut  !■  Biwd. — The  capacity  in  which  the  party 
ought  to  be  charged  must  also  appear  with  certainty,* 
■noni  othar  Hun  FutlM. — The  names  of  those  who  are  necessarily 
;rred  to  in  the  pleading  should  appear  with  equal  certainty.* 

Appelmana  f.  Blanche,  14  M.  &  struedaacharglngthedefendant.either 
154;  Esdaile  v.  Maclean,  ij  M.  &  individuallj  or  aa  treasurer  of  a  terrl- 
377;   Gatty  f.  Field,  9  Q^  B.  431,     torcwill  be  required  to  bemade  more 


C.  L,43i,  IS  L.  J.  QiB.407;  Levy  definite  by  a  proper  allegatioi 

■     ji5;B.4i7,  sSE.t.I       - ^- ^-^^ 

.alder,  5  D.  &  L.  341,  I,  „  „.       .  -     . .  ^, 

57  E.  C.  L.  177,  17  L.  J.  C.  P,  91 ;  N.  Y.  St.  Rep.  303.     See  also  articlea 


Vebb,  9  XXi  B.417,  58  E.  C.  L.  437;     the  capacity  in  which  he  issued.    Sea- 
■    ■.  Calder,  5  D.  &  L.  341,  5  C.  B.     «ongood  v.  Fteming  (SupremeCt.),  57 


Fitt,  3  C.  B.  701,  54  E.  C.  L,  ExKCUTOJts   and    Administrators; 

;  Miner  v.  Hay,  3  Ezch.  14,  t8  L.  J.  Rrckivkrs,  etc. 

h.  487.  8.  In  Chapman  t.  Weaver,  19  Ala. 

ElberBon  v.  Richards,  43  N.  J.  L.  626,  an  action  of  debt  against  a  sheriff 
and  his  sureties,  for  a  failure  on  the 

omfare  DIttmar  Ponder  Mfg.  Co.  part  of  the  sheriff  to  collect  and  pay 

.eon,  43  N.  J.   L.  540;  and  article  over  militia  fines,  it  was  held  that  the 

1REVIATION9,  vol.  i.pp.  43,  44.  declaration  must  set  forth  the  names 

Davison  v.  Savage,  3  Marsh.  loi,  of  the  persons  against  whom  the  fines 

sunt.  131,  406;  Murphy  v.  People,  were  assessed,  and  the  several  amounts 

I!.  339.  of  the  fines,  as  stated  in  the  certificate 

In  Lord  I'.  CheBebrough,4  Sandf.  of    the   president   of   the  court   mar- 

Y.)  696,  a  complaint  upon  an  in-  tial. 

iraent  for  the  payment  of  money  An  averment  in  an  answer  in  an  ac- 

r,  it  was  held  tliat  If  the  plaintiff's  tion  for  salvage  that  "  other  insurance 

le  did  not  appear  upon  the  Instru-  companies  "  were  insurers  of  property 

It  he  must  connect  himself  with  it  saved,  is  insufficient  in  the  absence  of 

some   suitable   averment ;    that   it  an  averment  that  their  names  are  un- 

not  sufficient,  under  section   163,  known.     Morgan  v.  De  Arrotegin,  ag 

u  rort  Code,  as  amended  in  1851,  Fed.  Rep.  629. 

'el)-  to  set  forth  a  copy  of  the  iu'  K«al  Partial  In  Interait. — An  answer 

iment  with    an    averment    that   a  denying  that  the  plaintiff  is  the  real 

dtied  sum  was  due  to  the  plaintiff  party  in  interest  must  show  who  is  the 
proper  party.  Swift  v.  Ellsworth,  10 
Ind.  305;  Smith  v.  State  Bank,  18  Ind. 
337 ;   Raymond   i'.   Pritchard,  34  Ind. 

L  comptatnt  which  maj  be  con- 
5  Eocyc.  PI.  &  Pr.— 17.  26 
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This  does  not  mean,  however,  that  the  names  of  parties  not 
necessarily  interested  in  the  matter  before  the  court  should  be 
set  forth.* 

6.  Title  or  Authority. — The  declaration  must  show  definitely 
the  title  in  the  plaintiff  to  the  thing  sued  for,*  or  his  authority 
otherwise  to  maintain  the  action.* 


(N.  Y.)  84;  Fowler  v.  Kennedy,  2  Abb.  and  the  other  defendants  named  there- 

Pr.  (N.  Y.  Supreme  Ct.)  347.  in,  is  sufficiently  definite  and  certain; 

**DiT0n  Penons.'' — In   Williams  v.  and  the  defendant  cannot  be  required 

Miles,  6  D.  &  L.  433,   18  L.  J.  Exch.  by   motion  to   name  all   the    parties 

295,   an  action  against  a  maker  of  a  plaintiff  and  defendant  in  the  former 

promissory  note,    a  plea  that  it  was  action.     It  is  enough  to  state  merely 

made  by  him  as  treasurer  of  a  society,  that  the  action  is  between  the  same 

which  consisted  of  divers  persons,  to  parties.     Ward    v.   Dewey,    12   How. 

wit,  fifty  persons,  and  was  called  the  Pr.  (N.  Y.  Supreme  Ct.)  193. 

Silurian  Lodge  of  Odd  Fellows,  was  2.  Keith  v,  Pratt,  5  Ark.  661.    See 

bad,  on  a  special  demurrer,  for  not  also  article  Title,  Ownership,  and 

stating  the  names  of  the  persons  who  Possession. 

composed   the  society,  or  alleging  a  Title  to  Ibiimnee  Policy. — In  an  action 

reason  for  the  omission.     Williams  v,  on  an  insurance  policy  under  a  general 

Miles,  6  D.  &L. 433,  18L.  J.  Exch.295.  averment  of  ownership,  the   plaintiff 

'*  Name  and  Bt^^e,"  or  Firm  Name: —  will  not  be  compelled  to  set  out  his 

A  declaration  describing  a  bill  as  made  title  or  interest  with   more   particu- 

by  certain  persons  under  the   name,  larity.     Phcenix  Ins.  Co.  v,  Rowe,  117 

style,  or  firm  of  James  Chandler  and  Ind.  202. 

Son,  and  as  indorsed  to  the  plaintiff  by  S.  Representatlya    Capacity. — In    De 

the  said  James  Chandler  and  Son,  was  Nobele  v.   Lee,  61  How.  Pr.  (N.  Y. 

held  good  on  special  demurrer.  Smith  Super.   Ct.)   272,   the  allegation  of  a 

V,  Ball,  9  Q^  B.  361,  58  E.  C.  L.  361;  representative  capacity  conferred  on 

Tigar  t\   Gordon,  9  M.  &  W.  347,  i  the  plaintiff  by  a  foreign  tribunal,  by 

Dowl.  N.  S.  892.  virtue   of  a  wreign   law,  was  held  a 

To  Wliom  Accoimt  waa  Rendered. — An  traversable  fact,  as  to  which  the  de- 
affidavit  of  defense  filed  by  the  treas-  fendant  was  entitled  to  definite  infor- 
urer  of  a  church,  in  an  action  to  re-  mation. 

cover  moneys  alleged  to  have  been  re-  Appointment  and  Qnallllcatlon. — In 
ceived  for  the  church,  which  merely  quo  warranto  proceedings,  if  the  de- 
states  that  he  has  accounted  for  and  fendant  justifies,  it  is  not  enough  for 
paid  over  all  such  sums,  without  speci-  him  to  allege  generally  that  he  ik^s 
tying  persons  or  amounts,  is  insuffi-  duly  elected  or  appointed  to  office,  but 
cient.  McCracken  t'.  First  Reformed  he  must  state  particularly  how  he  was 
Presbyterian   Cong.,  11 1   Pa.  St.  106.  elected  or  appointed.     Clark  v.  Peo- 

But  see  Warsawer  v.  Hotchkiss  (Su-  pie,   15  111.  217,    And  the  same  rule 

preme  Ct.),  27  N.  Y.  Supp.  491,  where  applies  to  the  mode  in  which  his  quali- 

it  was  held  unnecessary  to  set  forth  the  fication  should  be  alleged  in  his  plea, 

name  of  an  alleged  agent  of  the  de-  Simons  v.    People,   18  III.  App.  588, 

fendant,   operating  stocks  on  his  ac-  holding  that  it  was  not  sufficient  to 

count,  in  an  action  for  damages  for  the  allege  simply  that  he  '*duly  qualified," 

breach  of  a  contract  on  the  part  of  the  nor  that  he  took  an  oath  to  faithfully 

defendant  to  personally  conduct  the  perform   the  duties   of  the   office,  as 

transactions  in  question.  such   oath   fell   short  of  the  constitu- 

1.  An   answer   in   which   defendant  tional  requirement, 

alleges  that  prior  to  the  then  action  Charter    Power    of   Corporation. — In 

he  had  commenced  an  action  in  this  Connecticut  Mut.  L.  Ins.  Co.  v.  Cross, 

court  against  the  plaintiffs  and  others,  18  Wis.  109,  it  was  held  that  even  if 

for  the   partition   of   the  same   lands  the  power  to  loan  money  is  not  a  neces- 

mentioned  and  described  in  the  com-  sary  incident  to  the  business  of  an  in- 

plaint  in  this  action,  and  that  a  sum-  surance    company,    still,  in    an  action 

mons  and  complaint  had  been  person-  brought  by  a  foreign  insurance  compa- 

ally  served  on  the  plaintiffs,  A  and  B,  ny  in  a  court  of  Wisconsin,  to  recover 
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ilgeot-inattor  of  ActlOE  OeneraUy. — The  property  involved 
tction  should  be  sufficiently  described  for  identification,^ 

•J  loaned  with  Interest,  It  was  Stephen,  '  ia  not  so  strictly  construed, 
saarj  to  set  out  in  the  com-  but  that  it  sometimes  admits  the  spec- 
kac  verba  that  portion  of  the  ification  of  qualll^r  and  quantity  in  a 
s  charter  which  conferred  the  loose  and  general  way.'  Accordingly, 
1  loan  money ;  but  it  was  Euf-  at  common  law,  a  declaration  in  trover 
nder  the  practice  in  that  state  for  '  a  library  of  books  '  has  been 
the  act  of  Incorporation  of  the  deemed  good  without  further  descrip- 
f  by  reciting  Its  title,  with  tion ;  and  so  for  '  two  packs  of  flax 
verments  as  to  the  legislative  and  two  packs  of  hemp,'  without  epec- 
y  hy  which  It  was  enacted,  and  ifving  weight  or  quantity,  Siephen  on 
in  general  terms  the  authority  Plead. 398,  399.  Ourown  decisionshave 
impany  to  make  the  loan.  sustained  descriptions  equally  want- 
ens  V.  Hobble,  8a  Ala.  466;  ing  in  details  of  statement.  Haynes 
.  narnetl,  i  Ind.  App.  iij;  Mc-  v.  Crutchfieid,  7  Ala.  189;  Thompson 
k  V.  KlinEensmilh,  29  Ind.  296;  «.  Pearce,  49  Ala.  210.  When  specific 
ir  V.  ColTins,  3  A.  K.  Marsh,  property  is  sued  for,  in  an  action  of 
detinue,  a  somewhat  stricter  rule  of 
irk  V.  RalcIifF,  iii  111.  So,  the  description  is  admitted  to  prevail, 
id  :  "  We  are  aware  of  no  prin-  David  v.  David,  66  Ala.  139." 
ich  requires  a  pleading  in  every  AcUnn  to  EnfbrM  Tutu  acaliut  Bail 
len  describingan  instrument  or  Estata. — In  a  statutory  action  against 
J  specify  all  the  means  by  which  real  estate  to  recover  delinquent  taxes 
properly  be  identified.  In  such  levied  thereon,  the  statute  providing 
requirement  of  good  pleading  that  the  land  should  be  described  with 
ully  met  if  the  marks  or  means  the  same  particularity  as  In  actions  of. 
:ificatJon  specified  distinguish  ejectment,  the  following  descriptions 
trument  or  object  with  reason-  of  several  tracts  were  held  sufficientto 
lainty."  And  it  was  there  held,  identify  them:  "The  Forks  House 
tlon  of  covenant  for  breach  of  Ranch,  valued  at  (1,500;  said  ranch 
y,  that  whether  the  land  to  situated  about  twelve  miles  north  and 
:he  covenants  related  was  as  easteriy  from  Michigan  Bluffs,  about 
scribed  In  the  declaration  as  it  one  and  a  half  miles  southerly  end 
lave  been,  or  even  was  in  the  easterly  from  Damascus;  "  "A  iiouse 
"sdeed,  wasa  matterof  no  con-  and  lot  on  the  north  side  of  Main 
e  where  the  declaration  showed  Street,  Michigan  Bluffs,  occupied  by 
isonable  certainty  that  it  was  A.  Ferguson  as  a  tin  shop,  valued  at 
:  land  mentioned  in  the  cove-  $400; "  "  A  stone  building  on  the  south 
side  of  Main  Street,  Michigan  Bluffs, 
pOon  of  BwBua- — In  an  action  between  Tyler's  and  Levin  &  Hefter's, 
ilenger  against  a  common  car-  valued  at  (2,700 ;  "  and  the  court  also 
damages  by  failure  to  deliver  held  that  a  description  of  a  tract  of 
;,  a  description  of  the  baggage  land  by  name  is  sufficient,  as  it  is  pre- 
omplaint  as  "  one  trunk,"  con-  sumed  that  the  tract  and  the  extent  of 
designated  articles  of  jewelry  its  boundaries  are  well  known  by  the 
rchandise,  and  "  clothing  and  name.  People  v,  Leet,  33  Cal.  163. 
I  wearing  apparel,"  is,  on  de-  Street  Boimdailm, — In  Gustaveson  v. 
sufticiently  certain.  Mont-  Otis  {Supreme  Ct.),  57  N.  Y.  St.  Rep. 
,etc.,R.  Co.  u,  Culver,  7s  Ala.  797,  it  was  held  that  a  complaint  in  an 
ere  the  court  said :  "  We  see  action  to  recover  for  the  use  and  occu- 
-  in  overruling  the  demurrer  to  pation  of  premises,  which  described 
iplaint  for  want  of  certainty  in  the  premises  merely  with  reference  to 
:ription  of  the  property,  which  streets,  should,  upon  motion,  have  been 
leged  the  defendant  failed  to  made  more  definite  and  certain. 
It  is  described  as '  one  trunk  '  PropflTtr  Excluded  wltbln  the  Bonnda- 
ing  certain  articles,  and,  among  rlsi  OItmi.  —  In  People  v.  Mariposa 
'clothing  and  personal  wear-  Co.,  31  Cal.  196,  an  action  to  recov- 
arel.'  The  ruleaatocertainty  er  judgment  for  taxes  assessed  on 
dings,  as  observed  by  Mr,  land  and  improvements  thereon,  the 
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and  allegations  of  quality,  quantitv,  or  value,  when  descriptive  of 
the  subject-matter  of  the  action,  should  be  made  with  reasonable 

complaint  was  held  defective  where  it  metes  and  bounds  was  not  required, 

described  the  land  assessed  by  giving  except  so  far  as  might  be  necessary  to 

its  name,  metes  and  bounds,  less  cer-  identify  the  property  with  certainty, 

tain  lots  sold  out  of  the  same,  without  and'  that  a  complaint  which  gave  the 

giving  the  location  and  boundaries  of  comer  of  the  streets,  the  number  of 

the  lots  sold.  feet  on  each  street,  tfie  running  back 

A  Complaint  In  mootmont  which  de-  to  an  alley,  and  a  reference  to  the  plat 

scribes  the  property  by  giving  one  of  of  the  town  where  the  property  was 

the  lines  bounding  it  as  running  due  '<  laid  out,"  was  sufficiently  precise  to 

west  to  the  source  of  a  designated  creek,  enable  the  officer  upon  ex^ution  to 

is  not  so  insufficient  and  indefinite  as  place  the  plaintiff,  in  case  of  recovery, 

to  sustain  a  demurrer  on  the  ground  of  in  possession.     Doll  v.  Feller,  i6  Cal. 

its  alleged  insufficiency;    for  if  there  433. 

be  in  fact  more  than  one  source  to  the  The  following  description  was  held 

creek,  that  fact  cannot  be  taken  advan-  sufficient  according  to  the  maxim  that 

tage  of  by  demurrer,  but  only  by  proof  that  is  sufficiently  certain  which  can  be 

on  the  trial,    Carpentier  v.  Grant,  3i  made  certain :  "Real  estate,  situate  in 

Cal.  140.  the  county  of  Johnson  and  State  of 

Under  a  statute  requiring  the  com-  Indiana,  to  wit:  a  part  of  the  west 
plaint  to  describe  the  premises  "  with  half  of  the  northwest  quarter  of  sec- 
reasonable  certainty,"  the  following  tion  fifteen  (15),  township  thirteen 
description  was  held  sufficient:  "That  (13)  north,  range  three  (3)  east,  de- 
certain  tract  or  parcel  of  land  situate  scribed  as  follows,  to  wit :  twenty-nine 
in  the  county  of  Santa  Barbara,  and  (29)  acres  off  the  south  end  of  sixty 
known  as  the  Rancho  Sespe,  granted  (60)  acres  off  the  north  end  of  the 
by  the  Mexican  nation  to  Don  Carlos  west  half  of  the  northwest  quarter  of 
Antonio  Carrillo  by  grant  dated  No-  said  section  fifteen  (15)."    Collins  v. 


vember  29,  1833,  ^^^  bounded  and  de- 
scribed as  follows :  *  Bounded  by  the 
Missions  of  San  Fernando  and  San 
Buenaventura,  situated  in  the  then 
jurisdiction  of  Santa  Barbara,  contain- 


Dresslar,  133  Ind.  290. 

**The  accretion  made  by  the  Missouri 
river  to  section  24,  which  would  be, 
upon  an  extension  of  the  line  of  the 
congressional   survey,    the    southeast 


ing  six  square  leagues,  or  six  sitios  de  quarter  of  section  24  and  the  northeast 

ganado  mayor,  a  little  more  or  less.*  "  quarter  of  section  25,  etc.,**  was  held  to 

More  V.  Del  Valle,  28  Cal.  173.  be  a  sufficiently  definite  description 

The  following  description  was  held  of  the  land.    Rees  v,  McDaniel,  115 

sufficient    to    identify  the    property:  Mo.  145. 

**  Commencing  at  a  point  one  hundred  In  Budd  v.  Bingham,  18  Barb.  (N. 
and  seven  feet  east  of  the  northwest  Y.)  494,  it  was  alleged  that  the  prem- 
corner  of  said  railway  company*8  office,  ises  were  situated  in  the  town  of 
located  at  the  foot  of  Maryland  street  Southeast,  in  the  county  of  Putnam, 
on  Alabama  street,  in  the  city  of  In-  and  bounded  as  follows:  "  North- 
dianapolis,  Marion  county,  Indiana,  wardly  by  lands  of  said  plaintiff ;  east- 
and  running  thence  south  fifty-eight  wardly  by  lands  of  said  plaintiff; 
feet,  thence  east  one  hundred  and  southwardly  by  lands  of  said  def end- 
eighty-two  feet,  thence  north  fifty-  ant ;  and  westwardly  by  lands  of  said 
eight  feet,  thence  west  one  hundred  plaintiff."  The  court  held  that  this 
and  eighty-two  feet  to  the  place  of  description  embraced  nothing  what- 
beginning,  containing  ten  thousand  ever,  and  that  there  was  nothing  upon 
five  hundred  and  fifty-six  square  feet,  which  to  base  a  motion  tomakeacom- 
and  lying  east  of  said  railroad  com-  plaint  more  definite  and  certain,  but 
pany*s  office,  and  between  said  office  that  the  defendant  had  his  election  to 
and  New  Jersey  street,  being  in  square  demur  or  avail  himself  of  the  defect 
No.  77,  in  said  city  and  state  afore-  upon  the  trial. 

said.**     Indianapolis  Mfg.,  etc.,  Union        In  Mills  v.  Traver,  35  Neb.  392,  the 

V.  Cleveland,  etc.,  R.  Co.,  45  Ind.  281.  complaint  described  a  strip  of  land  by 

In  ejectment  for  certain  town  prop-  metes  and  bounds,   beginning  at  the 

erty,  it  was  held  that  a  description  by  southeast  cornerof  the  northwest  quar- 

260  Volume  VI. 


f  i- 


QlnitntlMW.  DEFINITENESS.        Snt^Mt-atttar  of  Actlom. 

ilarity.*     The  same  principle,  in  an  action  for  work,  labor, 
rvices,  would  require  the  complaint  or  declaration  to  show 

le  northwest  quarter  of  section  that  U  required  in  the  deBcription  of 

ship  13  north,  of  range  5  west,  the  premises  sued  for  is  that  it  shall 

ick  countj.     A  motion  to  make  be  sufliciently  definite   to  enable  the 

telinite   and   certain  was   over-  court  to  administer  substantial  justice, 

ecauienofurtherallegationwas  Hernandez  v.  Simon,  4  Cal.  182. 

ry  to  enable  a  person  to  locale  In  Paul  a.  Silver,  16  Cal.  73,  it  was 

■i.  held   that  the   mere   fact   that  a  cor- 

yers  *.  Reldel,  84  Wis.  376,   it  ner  of  a  tract  of  land  described  was 

d  that  the  land  was  sufSciently  called  the  northeasterly  instead  of  the 

ed   as   follows:    "Part  of   the  northwesterly  corner  was  instiflicienl 

ist    quarter   of    the   northwest  to  defeat  the  plaintiff 's  cause  of    ac- 

of  section  number  ten,  on  the  tion,  where  other  and   more   definite 

le  thereof,  about  five  rods  wide  marks  of  description  sufficiently  indi- 

north  end  and  about  two  rods  cated    and    identified    the     premises. 

the   south  end,  about  thirty  See  further  Stillman  v.  Palis,   134  III. 


thereof,   and  east   of   ■  1.   Reading  v.  Clarke,  4  B.  ft  Aid. 

:laimed   by   defendant  to  be  a  368,  6  E.  C.  L.  479,  where  a  demurrer 

nee,  hut  which  !s  from  two  to  was  sustained  to  a  declaration  in  as- 

Is  west  of  the  true  east  line  of  snmpsit  which  stated  that  the  defend- 

emiies,  and  which  fence  runs  ant  was  indebted  to  the  plaintiff  for  a 

ind  south."     "  It  is  sufficient,"  certain  number  of  quarts  of  wheat,  bar- 

'  court,  "  if,  by  the  aid  of  a  com-  ley.oats,  etc.,  without  alleging  that  the 

surveyor,  and  persons  knowing  same  were  of  any  value,  or,  indeed,  that 

'  '     "     mentioned  the   defendant    was   indebted   to    the 


idarics,  the  lands  can  be  found."  plaintiff  in  any  sum  of  money  what- 

also      articles      Ejkctmknt;  ever.     Harris  v.  Russell,  93  Ala.  59. 

t.  Wban.  Hot  DaiorlptiTe  of  the  Identity 

icww  to  a.  Oonplslnt  In  SJaotmant  of  the  subject  of  the  action  such  alle- 

ed  the  land  defended  as  "  about  gations  are  not  required  to  be  proved 

■et  of  said   land — the   farming  strictly  as  alleged.     Chamblee  i'.  Mc- 

1  the  north  side  of  the  county  Kenzie,  31  Ark.  t6i. 

with   the    buildings    thereon."  Bnllleloncr  of  BaMilpUon. — In  Harris 

as  held  to  be  a  very  indefinite  v.  Russell,  93  Ala.  59,  the  complaint 

tion,  but  the  plaintiff  objecting  in  trespass  against  a  sheriff  for  levying 

•    (int   time   in    the    appellate  on  a  stock  of  goods  described  the  vari- 

it    was   presumed   that  proper  ous  articles  levied  on  by  number,  qual- 

:e  was  introduced  to  locate  and  ity,  and   other   descriptive   words,   a* 

f  ilie  land.   Hemenway  v.  Fran-  usual  in  an  inventory  of  a  targe  stock 

Oregon  455.  of  goods,  and  in  overruling  a  demurrer 

on  In  Dralaase  FnaavAlnfi. — In  the  court  said  that  in  cases  where  it  Is 

s  V.  Burt,  33  Pick.  (Mass.)  43a,  difficult  to  give  such  a  particular  de- 

licld  that  a  petition  to  the  Court  scription  as  would  enable  a  person  to 

imon  Pleas  for  the  improvement  identify  and  distinguish  the  property 

:ain  lands  by   drainage,  which  by  inspection,  such  general  description 

fRcient  to  bring  before  the  court  has  been  held  sufficiently  certain  even 

e  notice  to  the  parties  interested  in  an  action  of  detinue, 

general  object  and  purpose  of  "  In  Trwpua,  where   damages  only 

ilioners  and  the  subject  to  which  are  recoverable,  less  certainty  and  par- 

ed,wasnot void foruncertainty,  ticularity   of   description   is   required 

ilh  It  was  conceded  that  a  more  than  in  detinue,  where  specific  prop- 

;    statement    of     the    localities  erty  is  sued  for."     Harris  v.  Russell, 

be  necessary  on  the  hearing  to  93  Ala.  61,  citing  David  v.  David,  66 

the  judgment  of  the  court  and  Ala.  139. 

ilate andfix  the  future  rights  of  In  Texas,  under  a  statute  providing 

lies  in  the  premises.  that  plaintiff's  petition  must  set  forth 

mlbla   Bntry    Uid  Dotabur,  all  "afulland  clearstatementof  thecatue 
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the  character  of  the  claim  and  the  period  within  which  it  arose.* 

7.  Fraud  and  False  Bepresentationt. — In  allegations  of  fraud  the 

specific  facts  or  acts   constituting  the  fraud  should   definitely 

of  action,"  with  **8uch  other  allega-  an  execution,  thej  were  described  as  a 

tions  pertinent  to  the  cause  as  he  may  stock  of  **  millinery  g^oods,  consisting 

deem  necessary  to  sustain  the  suit,"  of  hats, bonnets,  laces,  ribbons,  flowers, 

a  petition  in  an  action  of  trespass  was  braids,  hairpins,  trimmings  of  all  kinds, 

held  objectionable  where  it  charged  the  being  a  complete  stock   of   millinery 

defendant  with  carrying  away  **  forty-  eoods  of    all    kinds,  of   the  value  of 

six  head  of  cattle,  three  yoke  of  work  ^3,000."     A  demurrer  to  the  petition 

oxen,  three  American  mares,"  and  cer-  was  sustained   because  it  did  not  ap- 


tain  other  live  stock  and  articles  de- 
scribed by  number  and  kind,  together 
with  '*  all  the  farming  utensils,  house- 
hold and  kitchen  furniture  belonging 


pear  that  the  goods  were  of  a  charac- 
ter that  could  not  be  described,  and 
no  excuse  was  stated  for  not  giving  a 
more    perfect    description.     Beck    v. 


to  petitioner,"  and  laid  the  aggregate  Avondino,  82  Tex.  314. 

value  of  the  whole  property  at  $2,000.  Avennent  of  Dama^w. — A  complaint 

The  court  said  :  **  In  order  that  a  jury  in  an  action  for  deceit  which  averred 

might  be  enabled  to  arrive  at  a  just  generally  in  the  concluding  paragraph 

and  fair  verdict,  they  must  be  informed  that  damages  had  been  sustained  in  a 

particularly  of  the  kind  and  <iuality  of  certain  sum,  was  held   to  show  with 

property  taken ;  or,  in  the  language  of  sufficient  certainty  that  the  plaintiff 

the  statute,  there  should  be  a  *  full  and  had  suffered  damage  in  consequence 

clear  statement  *  of  it.     The  value  of  of  the  alleged  deceit.    Glaspie  r».  Kea- 

three  American  mares  may  be  three  tor,  56  Fed.  Rep.  303. 

dollars  or  three  thousand;  the  house-  A  Claim  for  <*$— —  DmmacM,"  in  an 

hold  and  kitchen  furniture  of  a  man  action  for  the  conversion  of  personal 

may  be  worth  any  conceivable  sum ;  property,  is  not  sufficiently  definite  to 

and  the  mere  statement  that  all  his  fur-  support  a  money  judgment 'in  favor  of 

niture  was  taken  conveys  no  more  defi-  the  plaintiff.     Carter  v,  Shotwell,  42 

nite  idea  of  its  value  than  if  the  state-  Mo.  App.  663. 

ment  were  that  all  his  money,  railroad  '*  Groat  Yalno." — An  allegation  in  a 

stock,  or  bonds  had  been  taken.     The  complaint  that  the  property  in  ques- 

property  as  described  may  have  been  tion  is  of  great  value  is  not  insufficient 

worth  one  hundred  or  ten  thousand  on  demurrer  as  an  allegation  of  value, 

dollars,  and  a  jury  could  form  no  cor-  but   is  possibly  open  to  a  motion  to 

rect  idea  of  its  value,  because  the  peti-  make  more  specific.    Phenix  Ins.  Co. 

tion  did  not  set  forth  '  a  full  and  clear  v,  Pennsylvania  R.  Co.,  134  Ind.  215. 

statement  of  the  cause  of  action.'     We  See  also  Schneider  v.   Ferguson,  77 

would   not  be  understood  to  require  Tex.  572. 

that  the  petition  should  contain  the  Amount  of  DoM. — A  declaration  in 
formulas  of  a  system  of  pleading  that  assumpsit  which  alleged  that  the  de- 
was  never  introduced  into  our  juris-  fendant  undertook  to  collect  a  certain 
jrudence  by  statute,  or  that  the  peti-  debt,  without  showing  for  what  sum, 
tion  should  contain  a  multitude  of  was  held  bad  on  demurrer,  in  Posey 
words  and  repetitions.  A  full  and  clear  v.  Hair,  12  Ala.  567. 
statement  of  the  size,  age  and  qualities  Yariance  betweon  Complaint  and  BUI 
of  the  several   animals  mentioned   in  of  Particiilan. — A   motion  to  make  a 


the  petition,  as  well  as  a  clear  descrip- 
tion of^the  farming  and  other  utensils, 
could   very  appropriately   have   been 


complaint  more  definite  and  certain 
because  of  a  variance  between  the 
amount  for  which  judgment  was  de- 


substituted  for  what  is  contained  in  the    manded  and  the  amount  of  the  items 


petition.  *  ♦  ♦  The  defendant  espe- 
cially excepted  to  the  petition  because 
it  was  *  informal,  loose,  vague,  indefi- 
nite, and  insufficient,*  and  the  excep- 
tion ought  to  have  been  sustained.** 
Forbes  v.  Moore,  32  Tex.  195. 

In  an   action  against  an   officer  for 


in  the  bill  of  particulars,  was  denied 
in  Cudworth  v,  Gaynor,  76  Wis.  296, 
the  court  regarding  the  variance  as 
immaterial,  inasmuch  as  the  plaintiff 
would  be  confined  in  his  proof  to  the 
items  in  his  bill  of  particulars. 
1.  Farcy  v,  Lee,  10  Abb.  Pr.  (N.  Y. 


levying  upon  and  selling  goods  under    C.  PI.)  143.    See  also  article  SRRVicaa. 
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appear.^  In  some  jurisdictions,  however,  it  has  been  held  that 
fraud,  by  reason  of  which  the  contract  declared  on  never  in  fact 
existed,  is  sufficiently  set  forth  by  a  general  allegation.*  See 
also  articles   FALSE  REPRESENTATIONS ;  FRAUD. 

8.  Umiry. — In  pleading  usury  the  facts  constituting  it  must  also 
be  definitely  set  forth,^  or  the  facts  to  rebut  the  presumption 
of  usury,  when  such  presumption  is  raised.*  See  also  article 
Usury. 

9.  Written  Instnuiients. — Writings  may  always  be  set  out  accord- 
ing to  their  legal  eflfect ;  they  need  not  be  set  forth  in  their  pre- 
cise words.*  If,  however,  a  pleader  prefers  to  set  out  the  written 
instrument  fprming  the  foundation  of  the  suit  in  h(EC  verba^  he 
may  do  so,  and  its  legal  effect  need  not  then  be  averred.®  See 
also  article  CONTRACTS,  vol.  4,  p.  916,  et  seq. 

10.  Statutory  Bights — a.  As  A  CAUSE  OF  Action. — In  an  action 
on  a  statutory  right  the  plaintiff  must  allege  with  definiteness 

Action flur  Fumliililiig Laiwrers. — In  an  dreth  v,  Tomlinson,  2  Greene  (Iowa) 

action  to  recover  for  furnishing  men  360;  Ross  v,  Braydon,  2  Dana  (Ky.) 

to  the    defendant    for  certain   work,  161. 

under  a  written  contract  providing  for  S.  Goodwin  v.  Bishop,  50  111.  App. 

various  rates  of  wages,  the  complaint  145 ;   Smallej    v.  Doughty,  6    Bosw. 

should  state  the  number  of  men  fur-  (N.  Y.)  66. 

nished,  the  number  of  months  or  days  4.  Storer  v,  Coe,  2  Bosw.  (N.  Y.) 

of  labor,  and  the  value  of  the  same.  661. 

Williamt?.  HaUett,  2Sawy.  (U.  S.)26i.  5.  Dorr  v.  Fenno,  12  Pick.  (Mass.) 

1.  Alexander  v.  Foster,  16  Ark.  660;  521 ;  Lent  v.  Padelford,  10  Mass.  230; 
Steinerr.  Parsons,  103  Ala.  215;  Wat-  Hopkins  v.  Young,  11  Mass.  302; 
son  V.  Osborne,  8  Conn.  369;  Treat  Johnson  v.  Carter,  16  Mass.  443; 
r.  Richardson,  47  Conn.  586;  Wood  Churchill  t.  Merchants' Bank,  19  Pick, 
r.  (Joss,  21  111.  604;  Jones  v.  Albee,  70  (Mass.), 532;  Mullen  v,  Jelks,  Walk, 
111.34;  Brokaw  v.  I^lsey,  20  111.  303;  (Miss.)  205;  Jones  v,  Louderman,  39 
Cole  V.  Joliet  Opera  House  Co.,  79  Mo.  287;  Manhattan  Co.  v.  Ledyard, 
111.  96;  I>owry  V,  Steele^  27  Ind.  160;  i  Cai.  (N.  Y.)  192;  Brown  v.  South- 
Clodfelter  v.  Hulett,  72  Ind.  137;  ern  Michigan  R.  Co.,  6  Abb.  Pr.  (N. 
Chambers  17.  Games,  2  Greene  (Iowa)  Y.  Supreme  Ct.)  237;  Mitchell  v, 
po;   Kerr  v.  Steman,   72   Iowa  241;  Welch,  17  Pa.  St.  339. 

Auditor  Gen.  v.  Stiles,  83  Mich.  460;  m  Texas  it  seems  that  while  the  rules 

McHcnry  v.  Hazard,  45  Barb.  (N.  Y.)  of  pleading  require  that  an  instrument 

657;    Connor    v.    Dundee    Chemical  declared  on  shall  be  described  in  the 

Works,  50  N.   J.   L.  257;    Specht  v,  terms  in  which  it  is  written,  it  is  not 

Allen,  12  Oregon  117;  Clark  v.  Part-  necessary  to  call  it  by  any  technical 

r:d<re,  2  Pa.  St-  13;  Shelby  v.  Burtis,  name.     Roberts  v.  Black,  2  Tex.  416. 

iS  Tex.  644;  Baker- Boyer  Nat.  Bank  In  Bledsoe  v.  Wills,  22  Tex.  650,  it 

f.  Hughson,  5  Wash.   100;  Clark  v,  was  held  that  a  conversational  descrip- 

Scott,5  Fisher  Pat.  Cas.  245.   See  also  tion  of  a  promissory  note,  that  is,  that 

article  Fraud.  the  defendant  thereby  promised,  etc., 

It  will  be  sufficient,  however,  if  the  was  bad ;  that  the  note  should  be  set 

facts  are   stated    with    a    reasonable  out  in  hcec  verba  or  by  its  legal  tenor, 

amount    of  detail,   and    if    from  the  6.  North  t/.  Kizer,  72  111.  172. 

statement  the  particulars  can  be  gath-  Avennent   as   Bpeclilo   as   i^eement 

ered.    Rasmussen    v.    McKnight,    3  Alleged. — An  allegation  of  a  pleading, 

U^*^  315-  setting  forth  the  terms  of  a  written 

2.  1b  lofwa  and  Sottiitiky,  a  general  agreement,  cannot  be  more  specific 
plea  of  fraud  to  an  action  on  a  note  than  the  terms  of  the  agreement  upon 
has  been  held  sufficient.  Strawser  v.  which  it  rests.  Corns  v.  Clouser,  137 
Johnson,  2  Greene  (Iowa)  373;  Hil-  Ind.  201. 
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and  certainty  every  fact  necessary  to  make  out  his  title.* 

b.  As  A  Defense. — The  samedefiniteness  and  certainty ; 
also  appear  in  the  allegations  of  an  answer,  relying  upi 
provisions  of  a  statute  as  a  defense.* 

11.  Private  Legialative  Acta  uid  Mnnioipal OrdinuLOM. — Suci 
of  private  acts  of  the  legislature  as  may  be  materia), 
substance  thereof,  must  be  stated  in  a  pleading  with  cei 
to  a  common  intent  ;*  and  where  a  municipal  ordinance  is 
on,  its  substance  must  be  set  out.*  See  also  articles 
NANCES;  Statutes. 

13.  Fonifrn  Statntei. — A  Foieigit  Btatnte  relied  on  must  be  s 
as  well  as  the  facts  which  bring  the  party  within  its  provi 
If,  however,  such  foreign  law  is  not  the  basis  of  the  ad 
defense,  but  only  an  element  therein,  it  is  not  necessary  tc 
out*     See  also  article  Statutes. 

13.  Dat7  in  OeneraL — The  mere  allegation  of  a  duty  incu 

1.  Alabama. — Hard^  v.   Montgom-  for  lotendmeot,  and  everjthini 

cry  Branch  Bank,   ig  Ala.  733 ;  Cook  sarj   to   give   the    court    juri 

V.  Rome  Brick  Co.,  98  Ala.   409.  must    appear    of    record.       B 

California. —  Russell   -v.   Mann,   aa  Planters',   etc.,  Bank,  8  Port 

Cal.  131;  Ricks  V.  Re-d,  19  Cal.  551;  99;  Levert  f.  Planters',  etc., 

Dje  V.   Dye,   11   Cal.  163;   People  v.  Port.  (Aia.)  104. 

Jackson,  34  Cai,  630.  RMLdlus   ApplloiUa    to    Svn 

IlUnois. — WilHamion  v.  Hogan,  46  Uona. — Where   there  are   seve 

111.  504.  lions  of  a  statute  creating  a  1 

Indiana.— BnnA   v.   State,   3   Ind.  action,  differing  in  their  lege 

App.  469;  Deinhart  v.  State  (Ind.  App.  and  in  the  remedies  provided, 

1891),  39  N.  E.  Rep,  270;  Ezra  ir.Man-  complaint  in  an  action  under  t 

love,  7  Blackf.  <Ind.)  389.  ute  is  so  drawn  that  it  maj 

Iowa. — Gillis  -o.  Black,  6  Iowa  439.  claims  under  more  than  one  pr 

Louisiana. — Gaines  v.  Del  Campo,  the  plaintiff  maj  be  required 

30  La.  Ann.  245.  tion  to  make  it  more  definite  1 

Matsachusellt. — Drowne  v.  Stimp-  tain  in  this  respect.     Arrieta 

son,  3  Mass.  441 ;  Williams  v.  Hint-  rissey,  i  Abb.  Pr.  N.  S.  {N.  Y. 

ham,  etc..  Bridge,  etc.,  Corp.,  4  Pick.  439. 

(Mass,)34i:Soperf.HarTardCollege,  a.  Griiewood   r.   Blane,  i  1 

I  Pick.  {Mass.)  177;  Bath  v.  Freeport,  P.  638.  "  C.  B.  538,  73  E.  C. 

5  Mass.  335.  31  L.  1.  C.  P.  46;  Davis  r.  Cal 

New  Hamfisiire.—SmiOi  v.  Wood-  Ark.  85. 

man,  38  N.  H.  530.  1.  Goshen,   etc.,    Turnpike 

New   Jersey. —  Thorpe  v.  Rankin,  Sears,  7  Conn.  93. 

19  N.  J.  L.  36.  «■  Apiiz  V.  Missouri  Pac.  R. 

Nev/   Tark.—VloTan   v.   Morrissey,  Mo.  App.  419;  Cincinnati   Wa 

iS  Abb  Pr.  (N.  Y.  C.  Pt.)   131;  Arri-  i'.  Cincinnati,  4  Ohio  443.     S 

eia  ; .  Morrissey,  I    Abb.   Pr.   N.    S.  Lake  Shore,  etc.,  R.  Co.  1.  0'( 

(N.  V.  C.  PI.)  *39-,  Brown  r.  Harmon,  115  III.  354. 

21    Barb.  (N.   Y.)   S08;    Stannard   v.  8.  Gunn    r.   Howell,   17    Al 

Eytinpe,  ^  Robt.  (N.  Y.)  90;   Gilbert  Brush  v.  Curtis,  4  Conn.  315; 

r.  York,  in  N.  Y.  544.  stead  r.  Reed,  6  Conn.  480;  Th 

f/'ni/srf  5/nl'irj.— Ferrett  r.  Alwill,  I  Hatch,  3  Abb.  Pr.  (N.  Y.Suprei 

Blatchf.  (U.  S.)  151.  3,i;   Phinney  v.  Phinney,  17  H 

See  also  articles  Statutmj  Pinai-  (N.  Y.  Supreme  Ct.)  197;  McI 

TIBS  AMD  Pkmal  ACTIONS.  Connecticut,  etc.,  Riven  R.   < 

Swiuiwir  TnwMdlai— JulidlaUoa.—  Vt.737. 

Where     summarj     proceedings     are  t.  Banchor  t>.  Gregory,  9  M< 

given  by  statute,  nothing  can  be  left  loi. 
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upon  an  adversary,  without  a  statement  of  the  facts  upon  which 
such  duty  rests,  is  not  sufficiently  definite.* 

14.  Segligenoe  and  Diligence.  (See  also  article  Negligence.) — 
Veglig«iioe. — A  complaint  based  upon  the  negligence  of  the  defend- 
ant must  set  out  the  facts  constituting  the  negligence  with 
sufficient  definiteness  to  apprise  him  of  the  nature  of  the  charge.* 

Fttets  within  Knowledge  of  AdTonary. — Particulars  constituting  the 
negligence  need  not  be  alleged  when  the  facts  may  be  presumed 
to  be  more  properly  within  the  knowledge  of  the  adverse  party.* 

DUlgenoe. — Wherever  it  becomes  necessary  to  allege  due  dili- 
gence on  the  part  of  the  pleader,  the  facts  showing  legal  diligence 
must  be  alleged.* 

16.  Conrt  Becords.  (See  also  article  Records.) — Where  the 
proceedings  or  record  of  another  court  are  relied  on  in  an  action, 
the  better  practice  would  seem  to  require  that  such  proceedings 
be  set  forth  at  length.^ 

1.  McCunet;.  Norwich  City  Gas  Co.,  Trapp,4lnd.  App.69.     See  also  article 

30  Conn.  523;  Bailej  v.  Bussing,  29  Fires. 

'Conn.  8 ;  Nickerson  v,  Bridgeport  Hj-  SnffloientlyDaflnlte. — In  the  following 

draulic  Co.,  46  Conn.  27 ;  Angus  v,  cases,  complaints  were  held  sufficiently 

Lee,  40  111.  App. 304 ;  Buffalo  V.  Hollo-  definite    to    meet    the    requirement: 

way,  7  N.  Y.  493.  Western  R.  Co.  v,  Sistrunk,  85  Ala. 

Nature  of  the  Daty. — In  Hollenbeck  352 ;  Alabama  G.  S.  R.  Co.  v.  Collier 

V.  Winnebago  County,  95  111.  148,  it  (Ala.  1893),  '4  So.  Rep.  327;  Wabash, 

was  held  that  where  the  plaintiff  bases  etc.,  R.  Co.  v,  Morgan,  132  Ind.  430; 

his  right  of  recovery  on  the  defendant's  Grinde  v.  Milwaukee,  etc.,  R.  Co.,  42 

obligation  to  observe  some  particular  Iowa  376;  Scott  v.  Hogan,  72  Iowa  614; 

duty,    the     declaration     must     show  Russell    v,    Phelps,    42    Mich.    377; 

whether  the  duty  arose  out  of  contract  Orth    v.   St.   Paul,   etc.,   R.  Co.,  43 

or  the  obligation  of  law  in  view  of  the  Minn.  208;  O'Brien  v,  Ottenberg  (Su- 

defendant's  particular  character  or  situ-  preme  Ct.),  59  N.  Y.  St.   Rep.  379; 

ation.  Matter  of  Hazleton,  58  Hun  (N.  Y.) 

S.  Walsh  V.  Western  R.  Co.,34Fla.  112;  Missouri  Pac.  R.  Co.  f.  Edwards, 

i;   De  Forrest  v,  Oder,  42  111.  500;  78  Tex.  307 ;  Monahan  v.  Northwestern 

Atchison,  etc.,  R.  Co.  v.  O'Neill,  49  Contracting  Co.,  84  Wis.  596. 

Kan.  367;  Smead  v.  Lake  Shore,  etc.,  8.  Eldridge  v.  Long  Island  R.  Co., 

R.  Co.,  58  Mich.  200;  Conley  v.  Rich-  i  Sandf.  (N.  Y.)  89.    See  infra,  VIII. 

mond,  etc.,  R.  Co.,  109  N.  Car.  692;  2,  Facts  Peculiarly  Known  to  Adverse 

Anderson  v,  Haig,  12  Pa.  Co.  Ct.  Rep.  Party, 

450;  Costello  V,  Bailey,  12  Pa.  Co.  Ct.  4.  Disborough  v,  Vanness,  8  N,  J.  L. 

Rep.  442;  Niden  v,  Wolfenden,  12  Pa.  231 ;  Lindsay  v,  Williams,  17  Ala.  229. 

Co.  Ct.  Rep.  398;  Di  Marcho  v.  Build-  See  also  article  Contributory  Nro- 

ers  Iron  Foundry}  18  R.  1. 514;  Hazard  ligbncr,  vol.  5,  p.  i. 

PowderCo.v.Volger,  5  Wyoming  189.  5.  Adkins  v.   Hudson,  19  Ind.  392. 

Flrei. — In  an  action  for  fire  set  by  a  But  see  White  v,  Webster,  58  Ind.  233. 

passing  engine,  it  has  been  held  neces^r  FrooMdings  In  Same  Oonrt. — Where 

sary  to  state  as  definitely  as  possible  the  proceedings  of  the  court  in  which 

what  train  caused  the  fire.     Koontz  v.  suit  is  brought  are  referred  to  in  plead- 

Oregon  R.,  etc.,  Co.,  20  Oregon  3,  43  ing,  it  is  not  necessary  to  copy  the 

Am.  &  Eng.  R.  Cas.  11.  record  of  such  proceedings  into  the 

The  manner  in  which  such  a  fire  oc-  pleading,  nor  to  annex  a  copy  thereof 

curred,  whether  by  reason  of  improper  to  the  pleading;  it  is  sufficient  if  the 

equipment  or  careless  operation  of  the  record  be  referred  to  with  such  cer- 

engine,  has  been  held  immaterial,  and  tainty  as  to  enable  it  to  be  used  if 

therefore  not  necessary  to  be  alleged  in  required.    Long  v,  Wortham,  4  Tex. 

a   complaint.    Ohio,  etc.,  R.   Co.  v.  381. 
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Fonner  SaooTtry. — And  an  allegation  of  former  recovery  must 
identify  with  certainty  the  two  causes  of  action.* 

16.  ContraeU — Coniideration,  Breach,  and  Ferformanoe.  (See  also 
article  CONTRACTS,  vol.  4,  p.  913.)— Contract. — As  a  contract  not 
alleged  to  be  in  writing  is  conclusively  presumed  to  rest  in  parol, 
a  complaint  or  declaration  is  sufficiently  definite  without  alleging 
whether  it  was  in  writing  or  by  parol.*  But  it  would  seem  that 
a  contract,  which  the  law  requires  to  be  in  writing,  should  be  set 
forth  in  full,  or  so  much  thereof  as  is  essential,  when  the  same  is 
the  foundation  of  an  action  or  defense.*  The  exact  words  of  an 
oral  contract  of  course  cannot  and  need  not  be  given.* 

SnbMqaent  Modiiieation  of  Contraet. — Where  a  subsequent  modification 
of  an  alleged  contract  is  relied  on,  the  full  terms  of  the  alleged 
modification  must  appear  in  the  pleading  of  the  party  claiming 
the  benefit  thereof.^ 

Oomideration. — Except  where  a  contract  itself  imports  a  consid- 
eration, the  consideration  must  be  definitely  set  forth  in  the 
pleading,  so  that  the  court  may  see  that  it  is  sufficient  to  support 
the  promise.®  A  plea  of  failure  of  consideration  must  also  snow 
how  the  consideration  failed.'' 

1.  Perkins  v,  Moore,  16  Ala.  17;  although  the  better  practice  would  be 
Rice  V,  Carey,  4  Ga.  558;  White  v,  to  state  its  legal  effect.  Noumj  v. 
Webster,  58  Ind  233 ;  Connell  v.  Fur-  Dubos^,  13  Abb.  Pr.  (N.  Y.  Supreme 
gason,  5  Coldw.  (Tenn.)  401.    See  gen-  Ct.)  128. 

erally,  article  Former  Adjudication,         4.  Johnson  v,  Fitzpatrick,  27  W.  N. 

2.  Walker  t\  Larkin,  127  Ind.  100,    C.  (Pa.)  250. 

where  the  court'  denied  a  motion  to  5.  Ottman  v,  Fletcher,  33  Abb.  N. 

make  the  complaint  more  definite.  Cas.  (N.  Y.  Super.  Ct.)  430. 

But  in  Schoonover  r.  Hinckley,  ±6  •.  Kean  t».  Mitchell,  13  Mich.  207. 

Iowa  207,  a  party,  claiming  that  certain  See  article  Contracts,  vol.    4,    pp. 

expenditures  made  by  him  should  be  928,  930. 

applied  in  payment  of  subscription  to  7.  Baird  v.  Best,  13  111.  App.  385. 
certain  stock  for  which  he  was  sued,  Partial  FaUnra. — In  Brooks  v.  Fas- 
was  required  to  show  whether  the  sett,  19  Ark.  666,  a  plea  of  partial  fail- 
agreement  for  such  application  was  ure  of  consideration  in  a  suit  on  differ- 
in  writing  or  not,  and  to  set  out  the  ent  notes  of  different  dates,  without 
dates  and  amounts  of  such  expendi-  specifying  to  which  of  the  notes  the 
tures.  plea  was  intended  to  apply,  was  held 

S.  Henke  v.  Eureka  Endowment  As-  bad. 

soc,  100  Cal.  429;  American  Express  Dontotftil  and  Uncertain. — In  Merri- 

Co.  v.  Pinckney,  29  111.  392 ;  Thomas  weather  v.  Smith,  3  111.  30,  the  defense 

t;.  Greenwood,  69  Mich.  215;  Wilcox  v.  to  an  action  of  debt  on  a  promissory 

Cohn,  5  Blatchf.  (U.  S.)  346;   Riggs  note  was  that  the  plaintiff  represented 

V,  Maltby,  2  Mete.  (Ky.)  88 ;  Riley  v.  to  the  defendants  that  he  was  the  owner 

Farnsworth,    11 1    Mass.    152;    Lucas  in  fee  simple  of  a  certain  lot  of   land, 

Coal  Co.  V.  Hunt  (Pa.   1807),  8  Atl.  and  that  if  defendants  would  execute 

Rep.  860;  Hyde  v.  Moffat,  16  Vt.  271.  the  note  declared  on,  he  would  make  a 

See  also  article  Contracts,  vol  4,  p.  good  and  perfect  title  to  such  lot  as 

916.  soon  as  the  note  was  executed;  that 

Contract  InForeiffn  Lanmuca. — Under  they  executed  the  note  in  consideration 

the  New  Tork  Code,  where  an  instru-  thereof,  and  the  plea  averred  that   the 

ment  on  which  an  action  was  brought  plaintiff  did  not  then,  nor  at  any  time 

was  written  in  a  foreign  language,  it  thereafter,  make  a  good  and  sufficient 

has  been  held  sufficient  to  give  a  copy  deed ;  and  that,  in  truth  and  in  fact, 

of  the  instrument  in  the  complaint,  the  plaintiff  had  no  title  whatever  to 
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Breaeh  of  Contraet. — In  setting  forth  the  breach  of  the  conditions 
of  a  contract,  a  bare  allegation  that  the  defendant  failed  to  fulfil 
the  obligation  imposed  by  the  contract  is  not  sufficient.  The 
complaint  should  state  issuable  facts  amounting  to  a  failure  to 
perform,^  although  such  allegations  need  not  be  made  with  the 
same  degree  of  particularity  as  is  required  in  setting  forth  the 
terms  of  the  contract,  a  substantial  averment  being  sufficient.* 

Performanoe  of  ConditionB  Precedent. — See  article  CONDITIONS  PRE- 
CEDENT, vol.  4,  p.  626. 

17.  Libel  and  Slander. — See  articles  LiBEL  and  Slander. 

18.  Bivoroe.  (See  also  article  Divorce.) — In  actions  for  divorce 
and  separation,  precise  allegations  as  to  time,  place,  and  circum- 
stance are  required.* 

Vn.  COMKOH    FOBM8  OV  iHDSFIinTEirSflB  AlTD  TTNOSBTAnrTT  —  1. 

Ambig^ty  in  Oeneral. — Pleadings  should  present  the  facts  in  an 
intelligible  form  so  that  a  material  issue  of  law  or  fact  can  be  taken 
thereon.*  A  few  of  the  more  conspicuous  instances  of  ambiguity 
not  susceptible  of  other  denomination  are  given  in  the  notes.* 

such  lot ;  wherefore,  the  consideration  definitelj,  will  not  suffice.     Hejde  v, 

of  the  note  had  wholly  failed.    This  Heyde,  4  Sandf.  (N.  Y.)  692. 

plea  was  held  to  be  uncertain  in  this,  But  see  Farley  v.  Farley,  94  Ala.  50Z, 

that  it  was  doubtful  whether  the  de-  where  an  allegation  that  defendant  had 

fendants  did  not  base  their  allegation  been  guilty  of  adultery  with  divers  par- 

that  the   plaintiff  did   not  execute  a  ties  and  persons,  whose  names  were 

good  and  sufficient  deed  for  the  lot,  unknown,  was  held  sufficiently  certain, 

upon  the  ground  that  he  had  no  title  Acts  of  Gnielty. — In  Callen  xk  Callen, 

to  convey.  44  Kan.  370,  it  was  held  error  in  the 

1.  Hart  V.  Blud worth,  49  Ala.  ai8;  trial  court  to  overrule  a  motion  to  make 

Aultman  v.  Seichting,  126  Ind.  137;  more  definite  and  certain  a  petition 

King  V,  Nichols,  etc.,  Co.,  53  Minn,  which   charged  **  that  during  the  time 

453 1  Van  Schaick  v,  Winne,  16  Barb,  the  defendant  lived  with  the  plaintiff  as 

(N.  Y.)  89.     See  also  article    Con-  his  wife,  he  was  guilty  of  gross  neglect 

TRACTS,  vol.  4,  p.  937  ei  seq.  of  duty  and  extreme  cruelty  towards 

YtOaan  to  Proseonle  Acttoa  on  Appeal  the  plamtiff." 

Bond. — In  an  action  on  an  appeal  bond,  4.  Highland  Avenue,  etc.,  R.  Co.  v. 

an  allegation  that  appellant  did  not  Dusenberry,  94  Ala.  413.     See  sufra^ 

prosecute  his  appeal  with  effect  is  not  III.  Object  of  and  Reasons  for  Cer- 

sufficiently    definite,    and     the    facts  iainty. 

should  appear  showing  what  became  *'  The  rule  requiring  certainty   and 

o!  the  suit.    Daggittv.  Mensch,4Z  111.  precision  in  pleadings  has  been  some- 

App.  403.  what  relaxed  by  the  code,  but  certainty 

S.  East  Tennessee,  etc.,  R.  Co.  v,  to  a  reasonable  extent  is  still  required.^' 

Staub,  7  Lea  (Tenn.)  397.  Corbin  v.  George,  2  Abb.  Pr.  (N.  Y. 

3.  Wood  V,  Wood,  3  Paige  (N.  Y.)  Supreme  Ct.)  ^65. 
108;  Anonymous,  17  Abb.  Pr.  (N.  Y.  A  pleading  tnat  would  be  insufficient 
Super.  Ct.)  48;  Anonymous,  11  Abb.  under  the  common-law  rule  that  plead- 
er. (N.  Y,  Supreme  Ct.)  231;   Wal-  ings  must  be  construed  most  strongly 
ton  V.  Walton,    32    Barb.    (N.    Y.)  against  the  pleader  (see  article  Con- 

*05.  STRUCTION    OF    PLEADINGS,  vol.  4,   p. 

^*>ltery. — ^The  complaint  should  be  759)  may  frequently  be  upheld  under 

^  specific  as  the  circumstances  of  the  the  code  provision  that  pleadings  must 

case  will  allow.     An  allegation,  for  in-  be  liberally  construed,  which  abolishes 

stance,  that  adultery  w^s  committed  the  artificial  canon  of  the  common  law. 

with  some  person,  to  the  plaintiff  un-  See  article  Construction  of  Plsad- 

«nown,  in  the  city  of  New  York,  with-  ings,  vol.  4,  p.  749  et  seq, 

out  specifying  the  house  or  place  more  5.  A  complaint  so  framed  that  it 
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AlltrnfttiTe  ATannBBti. 


2.  Argmnentatlyeneif. — The  pleader  must  specifically  state  the 
ultimate  facts  of  his  case,  and  not  leave  them  to  be  derived  by 
argument.*  Argumentativeness  is  a  ground  for  special  demurrer 
at  common  law,*  and  for  motion  to  make  more  definite  and  cer- 
tain under  the  codes,*  but  may  be  cured  by  verdict.* 

ArgnmenUtlve  Deniali. — See  article  ANSWERS  IN  CODE  PLEADING, 

vol.  I,  p.  799. 

3.  Alternative  Averments. — A  pleading  is  bad  under  any  system 
of  practice  when  it  states  material  facts"  in  the  alternative,  so  that 
it  is  impossible  to  determine  upon  which  of  several  equally  sub- 
will  admit  proof  of  an  implied  con-    etc.,  and  that  he  refused  to   paj  in 

tract  to  pay  what  services  are  reason-  warehouse  commissions,  etc.,  pursuing 
ably  worth,  as  well  as  an  express  the  language  of  the  note.  A  general 
promise  to  pay  a  particular  sum  there-  breach  was  assigned  that  the  defendant 
for,  is  objectionable.  Hewitt  v.  Brown,  had  not  paid  the  money  in  the  note 
21  Minn.  163.  specified,  etc.  It  was  held  that  as  the 
It  is  not  sufficient  in  a  pleading  to  terms  of  the  contract  left  its  meaning 
state  in  general  terms  that  a  valuation  ambiguous,  the  declaration  was  bad  on 
of  property  is  "unjust,  dispropor-  general  demurrer  for  failure  to  aver 
tioned,  and  unequal,"  without  stating  the  extraneous  facts,  indicating  with 
clearly  and  distinctly  wherein  the  certainty  what  were  warehouse  corn- 
alleged  valuation  is  unjust,  dispro-  missions  at  the  regular  rates,  etc.,  so 
portioned,     and     unequal.      Guy    v,  that  the  court  could  know  what  judg- 


Washburn,  23  Cal.  iii. 

A  denial  of  all  the  material  allega- 
tions of  the  plaintiff  in  his  petition  is 
not  sufficiently  certain.  Lewis  v. 
Coulter,  10  Ohio  St.  451. 


ment  to  render.     Worthington  v.  Mc- 
Donald, 4  Ind.  483. 

Ambiguity  DlittngulBhed  from  17be«r- 
talnty. — Where  a  statute  authorizes  a 
demurrer  for  ambiguity  or  uncertainty. 


In  Clark  v,  Farley,  3  Duer  (N.  Y.)  a  demurrer  for  ambiguity  does    not 

645,  the  complaint  averred  that  the  de-  reach  uncertainty.     **The  word   *un- 

fendant  was  indebted  to  the  plaintiff  certaintpr'  in  the  statute  refers  to  the 

in  the  sum  of  $4,562,  for  money  lent  uncertainty  defined  by  the  authorities 

and  advanced  to  him,  upon  his  request,  in  pleading,  and  sucn  authority  does 

towards  the  building  of  two  houses  in  not  include  ambiguity."     Kraner  v. 

Tenth  street,    and  for  money  found  Halsey,  82  Cal.  209. 

due  from  the  defendant  to  the  plain-  1.  Thon^pson  v.   Munger,   15   Tex. 

tiff  upon  an  account  stated.     It  was  523;  Cathcart  f.  Peck,  11  Minn.  45; 

held  that  the  complaint  was  defective  Tracy  v,  Rathbun,  3  Barb.  (N.   Y.) 

in  not  stating  with  sufficient  certainty  543;  Gallagher  v,  Dunlap,  2  Nev.  326; 

whether  the  plaintiff  sought  to  recover  Quimby  v,   Melvin,   28    N.    H.    250; 

upon  one  or  two  causes  of  action,  and  Mitchell  v.  Williamson,  6  Md.   210; 

if  upon  two,  what  sum  was. claimed  to  Hurst  v,  Purvis,  5  Blackf.  (Ind.)  557; 

be  due  upon  each.    A  motion  to  make  Benham  v.  Mornington,  3  C.  B.  133,  54 

more  definite  and  certain  was  there-  E.  C.  L.  133.     See  also  Sims  f.Eiland, 

fore  granted.  57  Miss.  83. 

In  assumpsit  by  the  payees  against  2.  See  ««/ra,  IX.  i.  b.  Special  Z>«- 


the  maker  of  a  promissory  note,  given 
for  the  balance  of  the  purchase-money 
of  two  lots  of  land  in  a  certain  town. 


murrerj  note. 

S.  Cathcart  v.  Peck,  11  Minn.   45; 
Brown  v.  Richardson,  20  N.  Y.  472; 


to  be  liquidated  in  warehouse  commis-  Williamson  v,  Yingling,  93  Ind.  42. 
sions  from  time  to  time,  as  the  payee  4.  Kelly  v,  Rogers,  21  Minn.  146; 
might  call  for  or  demand — ^the  com-  Brown  v,  Richardson,  20  N.  Y.  472. 
missions  to  be  in  accordance  with  the  6.  IttmukterUl  ATemiMito. — An  al- 
regular  rates  of  other  established  ternative  averment  of  immaterial  mat- 
houses  in  the  town — it  was  averred  that  ters  is  not  deemed  to  produce  any  eb- 
on, etc.,  at,  etc.,  the  plaintiffs  called  jectionable  uncertainty.  Gerard  v. 
for  and  demanded  of  the  maker  ware-  Jones,  78  Ind.  378,  where  a  motion  to 
house  commissions  at  the  regular  rates,  make  more  definite  was  denied. 
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stantive  averments  the  pleader  relies  for  the  maintenance  of  his 
action  or  defense.^  Such  a  pleading  is  subject  to  a  motion  to 
make  more  definite  and  certain  under  the  codes.*  It  is  also 
demurrable  at  common  law,*  and  in  those  jurisdictions  where  the 
practice  still  permits  demurrers  for  ambiguity  or  uncertainty  ;* 
and  furthermore  it  has  been  held  that  the  defect  is  not  cured  by 
verdict.* 

4.  Matters  of  Inference. — Material  facts  should  be  alleged  by  direct 
averment,  and  not  by  inference.*  But  unequivocal  averments 
will   support  implications  that  necessarily  result,^  at  least  on 

1.  Highland  Avenue,  etc.,  R.  Co.  v,  etc.,  R.  Co.  v.  Dusenberrj,  94  Ala. 

Dusenberry,  94  Ala.  413 ;  Wheeler  v.  413. 

Thajer,  121  Ind.  64;  White  t;.  Camp,  Attachment. — As    to    statement    of 

I  Fla.  109.  grounds  for  attachment  in  alternative, 

iBStaaces  of  AltematlTo  Pleading. — An  see  article  Attachment,  vol.  3,  p.  22. 

allegation  that  a  party  made  one  of  2.  Corbin  v.  George,  2  Abb.  Pr.  (N. 

several  representations   is  alternative  Y.  Supreme  Ct.)  465. 

pleading.     Corbin  v.  George,  2  Abb.  8.  Tifft  v,  Tiflft,  4  Den.  (N.  Y.)  175; 

Pr.  (N.  Y.  Supreme  Ct.)  465.  Mitchell    v.  Williamson,    6   Md.  210, 

And  in  trespass,  an  allegation  that  the  latter  case  holding  that  alternative 

the  defendant  or  his  family  set  his  dog  allegations  in  a  plea  could  be  taken  ad* 

upon   the    plaintiff's  swine.    Ti£Ft  v,  vantage  of  only  by  special  and  not  by 

Tifft,  4  Den.  (N.  Y.)  175.  general  demurrer. 

And  an  allegation  that  an  insurance  4.  Jamison  v.    King,   50  Cal.   132; 

policy  was  indorsed  and  delivered  to  Highland    Avenue,    etc.,    R.   Co.   v. 

the  defendant  as  a  donatio  causa  mortis  Dusenberry,  94  Ala.  413. 

or  that   the  indorsement    was   made  Demurer  for  Want  of  Facts. — In  Tifft 

without  delivery  and  was  designed  to  v.  Tifft,  4  Den.  (N.  Y.)  175,  one  of  the 

operate  as  a  will.     Jamison  v.  King,  50  alternative    averments    disclosed    no 

CaL  132.  cau.se  of  action,  and  it  was  held  that 

And  a  charge  that  the  defendant  lost  the  pleading  was  subject  to  the  com- 

or  destroyed  the  note  which  was  left  mon-law    general    demurrer;    and    a 

with  him   for  collection.      Stone   v.  defect   of  the   same  character  would 

Graves,  8  Mo.  148.  undoubtedly  be  open   to  the  general 

And  an  averment  in  a  plea  that  the  code  demurrer  for  want  of  sufficient 

obligees,  "or some  of  them,"  released  facts.     See  Porter  i;.  Hermann,  8 Cal, 

a  part  of  the  debt  specified  in  the  bond  619;  Wheeler  r.  Thayer,  121  Ind.  64. 

sued  on.     Mitchell  v.  Williamson,  6  5.  Porter  v.  Hermann,  8  Cal.  619.  See 

Md.  210.  also  Tifft  v,  Tifft,  4  Den.  (N.  Y.)  175. 

Where  the  character  or  capacity  in  6.  Stringer  v.   Davis,  30  Cal.  318; 

which  a  party  is  alleged  to  have  acted  Moore  v,  Besse,  30  Cal.  570;  Bush  v. 

is  essential  to  the  charge  of  fraud,  if  Cella,  52  Ark.  378;  West  v.  American 

that  character  or  capacity  is  stated  in  Exchange  Bank,  44  Barb.  (N.  Y.)  175; 

the  alternative,  the  pleading  is  insuffi-  Brown  v,  Harmon,  21   Barb.  (N.  Y.) 

cient.    Porter  V.  Hermann,  8  Cal.  619.  508;  Thompson  v.  Munger,   15  Tex. 

neadtng  Kot  AltematiTe. — In  an  ac-  523;  Gregory  v.  McFarland,  i  Duv. 

tion  for  death  by  wrongful  act,  where  (Ky.)  59. 

the  declaration  stated  that  the  plain-  Hearsay. — A  pleading  is  insufficient 

tiff*s  intestate  was  struck  "at,  near,  or  which  merely  states  that  certain  facts 

upon  the  crossing,"  at  a  certain  street,  are  alleged  to  exist.     Byington  v,  Sa- 

a  demurrer  on  the  ground  that  it  was  line  County,  37  Kan.  654. 

alternative    pleading  was  overruled.  Negligence. — "  It  is  scarcely  sufficient 

Tyler  v.  Kelley,  89  Va.  282.  to  aver  that  an  injury  resulted  from 

Bepazate  Counts. — In  order  to  be  ef-  the  carelessness   of    another  without 

fective  the  alternative  charges  should  alleging  that  such  other  is  guilty  of 

be  made  in  separate  counts   of    the  carelessness."   Hazard  Powder  Co.  v, 

declaration  or  complaint.     Stone   v.  Volger,  3  Wyoming  189. 

Graves,  8  Mo.  148 ;  Highland  Avenue,  7.  Reynolds  v,  Hosmer,  45  Cal.  616. 
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general  demurrer,*  or  after  verdict,*  the  proper  remedy  being  a 
special  demurrer  at  common  law*  or  a  motion  under  the  codes.* 
6.  Beoitali. — Facts  must  be  directly  averred,  and  not  pleaded 
by  way  of  recitals.* 

6.  Hypothetiiml  Statements — The  facts  should  be  alleged  in 
issuable  form,  and  not  set  forth  in  contingent  or  hypothetical 
statements.* 

7.  Contradictory  Statements. — A  pleading  which  affirms  and  also 
denies  an  essential  fact  shows  no  cause  of  action  or  defense.'' 

In  an  action  to  enforce  a  contractor's  4.  See  iif/Va,  IX.  2.  *.  (2)  Bxclusive- 

lien,  where  it  was  alleged  in  the  com-  ness  of  the  Remedy. 

plaint  that  the  plaintiff  began  to  fur-  6.  Cathcart  v.  Peck,   11  Minn.  45; 

nish  the  lumber  on  the  second  day  of  Roberts  v,  Lovell,  38  Wis.  211. 

November,  1889,  and  that  all  of  said  Seeltal   In    Ccdl&teral     Instnimant. — 

lumber  and  materials  were  furnished  **  There  is  no  direct  allegation    that 

between  that  day  and  the  29th  of  May,  Nellie  Adamson  was  the  wife  of   John 

1890,  at  about  which  time  the  building  M.  Adamson,  although   in  a  deed  set 

was  completed,  it  was  held  that  by  fair  forth   in   the  complaint  that  fact  ap- 

construction  the  complaint  alleged  that  pears  by  way  of  recital.    But  a  recital 

the  last  of  said  material  was  furnished  in  an  instrument  not  the  foundation 

on   May  29th.      Rust-Owen    Lumber  of  the  action  is  not  the  allegation  of  a 

Co.  V.  Fitch,  3  S.  Dak.  213.  traversable  fact.    It   is,   indeed,  very 

In  an  action  aeainst  a  stakeholder  doubtful  whether  a  recital  of  the  char- 

for  money  deposited  with  him  on  an  acter  here  under  discussion  would  be 

election  wager,  the  petition  did  not  di-  sufficient,  even  if  foimd   in  an  instru- 

rectly  aver  that  the  defendant  knew  ment  on  which  the  pleading  was  based; 

that  the  money  had  been  wagered  on  but  however  this  may  be,  it  is  quite 

an  election  authorized  by  law,  but  it  clear  that  it  cannot  be  regarded  as 

contained  averments  of  the  particulars  sufficient   when  contained  in  a  mere 

of  the  wager  and  upon  what  election  collateral  instrument."     Indiana,  etc, 

the  money  had  been  wagered,  and  then  R.  Co.  v,  Adamson,  114  Ind.  282. 

stated  that  the  money  was  placed   in  6.  Suit  v.  Woodhall,  116  Mass.  547; 

the  defendant's  hands  as  stakeholder  Starbuck  v,  Dunklee,    10  Minn.  168; 

'*to  abide  the  result  of  said  election."  Jamison  v.  King,  50  Cal.  132;  White 

It  was  held  that  the  defendant's  knowl-  v.  Camp,  i  Fla.  118. 

edge  might  properly  be  implied  from  Hypothetioal  Antww. — In  an  action 

the  allegations.    Weaver  v,  Harlan,  48  on  an  account  annexed,  for  the  price  of 

Mo.  App.  319.  intoxicating  liquors  sold  to  the   de- 

1.  Bush  V,  Cella,  52  Ark.  378 ;  fendant,  where  the  answer  alleged  ig- 
Williamson  v.  Yingling,  93  Ind.  norance  of  the  claim  sued  on,  and  that 
42 ;  Reynolds  v,  Hosmer,  45  Cal.  if  it  should  be  made  to  appear  that  the 
616.  plaintiff  sold  the  goods  to  the  defend- 

2.  Chesterson  v,  Munson,  27  Minn,  ant  U  would  also  appear  that  they 
498;  Kelly  V.  Rogers,  21  Minn.  146;  were  sold  in  violation  of  law,  it  was 
Evansville,  etc.,  R.  Co.  v.  Willis,  80  held  that  evidence  was  not  admissible 
Ind.  225;  Hamlin  v,  Carruthers,  19  to  show  that  the  sale  was  unlawful. 
Mo.  App.  567;  Lee  v,  Barkhamsted,  Suit  v,  Woodhall,  116  Mass.  547, 
46  Conn.  213 ;  Shaw  v.  Waterbury,  46  where  the  court  said :  "  If  the  plaintiff 
Conn.  263;McCredy  v.  James,6Whart.  had  demurred  to  the  answer,  his  de- 
(Pa.)  547;  Independence  Mills  Co.  v,  murrer  would  not  have  admitted  an 
Burlington,  etc.,  R.  Co.,  72  Iowa  illegal  sale,  ♦  ♦  ♦  and  if  he  had  filed  a 
535 ;  McKay  v.  Musgrove,  15  Ore-  replication  denying  all  the  allegations 
gon  162 ;  Rea  v»  Harrington,  58  Vt.  in  the  answer,  his  denial  would  in  like 
181.  manner    have    been   limited  to  what 

See,  for  an  extreme  case,  where  the  might  be  made  to  appear,  and  no  issue 

defect  was  held  fatal  on  appeal,  Rob-  would  be  joined  upon  what  the  fact 

erts  V,  Lovell,  38  Wis.  211.  was."     See  also  Cassidy  v,  Farrell,  109 

8.  See  infra^  IX.  i.  b.  Special  De-  Mass.  397. 

murrer,  7.  Dickinson  v,  Maguire,  9  Cal.  46. 
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8.  Hegatiyes  Pregnant. — See  article  Answers  in  Code  Plead- 
ing, vol.  I,  p.  796;  and  article  Pleas. 

9.  Infonnation  and  Belief.— See  article  Answers  in  Code 
Pleading,  vol.  i,  p.  810;  and  article  Information  and  Belief. 

10.  Conclnsioni  of  Law. — See  article  Answers  in  Code  Plead- 
ing, vol.  I,  p.  805  et  seq,;  and  the  article  Legal  CONCLUSIONS. 

Vm.  Whsh  the  Bttls  mat  be  Related — 1.  Prolixity. — When  an 
enumeration  of  particulars  would  lead  to  great  prolixity  in  plead- 
ing, a  general  statement  is  sufficient.^ 

8.  Pacts  Peculiarly  Known  to  Adyerae  Party. — Where  the  facts 
to  be  alleged  are  peculiarly  known,  or  presumed  to  be  known,  to 
the  opposite  party,  less  certainty  and  particularity  are  required 
than  in  ordinary  cases.* 

1.  Smith  V.  Boston,  etc.,  R.  Co.,  36  Conn.  86;  Hendrick  v.  Seeley,6Conn. 
N.  H.  45.  179;   Otis  V.  De  Boer,  116  Ind.  531; 

Haines  ofFomeroiu  Parties.— In  Kings-  Schneiders.  Wisconsin  Cent.  Co.,  81 

ford  V.  Dutton,  i  L.  M.  &  P.  479,  3ie  Wis.  356;  Burnham  v.  Milwaukee,  69 

statement  of  the  names  of  the  persons  Wis.  379;  Cheney  v,  Chicago,  etc.,  R. 

pleading  was  held  unnecessary,  when,  Co.,  75  Wis.  223. 

bj  reason  of  their  number,  great  pro-  Reason  of  tlie  Rule. — In  Goshen,  etc., 

lixity  would  result.  Turnpike  Co.  v.  Sears,  7  Conn.  92,  it  is 

In  Meeke  v.  Oxlade,  i  B.  &  P.  N.  said,  that  when  the  law  presumes  that 
R.  289,  the  court  ordered  the  word  the  knowledge  of  the  facts  is  in  the 
'*defendants"  to  be  substituted  for  their  opposite  party,  less  certainty  is  re- 
respective  names  in  all  the  places  where  quired  in  setting  them  out,  because 
they  occurred,  except  the  first,  there  tne  principal  object  of  pleading  is  to 
being  forty -six  defendants  in  all.  state  facts  of  which  the  opposite  party 

Anthortty  to  Berve  Prooess. — In  an  ac-  is  not  supposed  to  have  knowledge, 

tion  on  a  bail  bond  by  an  indifferent  Ckmtract  Ibr  Public  Work. — It  is  not 

person  deputed  to  serve  the  writ,  and  necessary,  in  a  complaint  against  a  city 

who  made  the  arrest,  it  has  been  held  for  the  amount  due  on  a  contract  for 

sufficient  to  allege  that  he  was  "  law-  the  construction  of  a  sewer,  to  set  forth 

fully  authorized  and  empowered   to  the  plans    and    specifications  of    the 

serve  and  return  the  writ  according  to  work,  but  it  is  sufficient  to  refer  to 

law ;''  for,  though  a  declaration  is  to  them  therein,  they  being  presumably 

state  facts,  that  the  court  may  see  that  in  the  possession  of  the  city ;  and  the 

there  is  a  title,  yet,  if  a  fact  so  stated  complaint  need  not  state  the  names  of 

be  of  a  complex  nature,  when  tech-  the  members  of  the  board  of  public 

nically  expressed,  it  is  not  ordinarily  works  who  made  the  contract,  as  they 

necessary  to  set    forth    the    circum-  are  necessarily  known  to  or  readily 

stances  or  component  parts  which  con-  ascertainable  by  the  city.   Burnham  v. 

stitute  the  facts,  as  this  would  make  Milwaukee,  69  Wis.  379. 

the  record  too  prolix.    Gallup  v.  Den-  Action  for  Death  by  WrongftU  Act. — 

nison,  Kirby  (Conn.)  430.  In  an  action  for  the  negligent  killing  of 

Appointment  as  Reoelyer. — In  Matter  the  plaintiffs  intestate  by  defendant's 
of  O'Connor  (Supreme  Ct.),  47  N.  Y.  railroad  train  at  a  crossing,  the  com- 
St.  Rep.  41^,  a  petition  by  a  receiver  of  plaint  contained  general  allegations 
property  of  a  legatee  to  compel  exec-  relating  to  the  circumstances  attend - 
utors  to  account,  an  allegation  that  he  ing  the  accident  and  the  situation  of 
was  appointed  receiver  in  a  Certain  the  track  with  respect  to  the  highway, 
proceeding  named,  without  alleging  etc.  In  sustaining  the  denial  of  a  mo- 
each  step  taken  therefor,  was  held  suf-  tion  to  make  the  complaint  more  defi- 
ficient.  nite  and  certain,  the  court  said :  **  The 

2.  Louisville,  etc.,  R.  Co.  v,  Jones,  intestate  was  killed  by  the  defendant's 
83  Ala.  380;  Steelman  v.  C^aker  City  locomotive  at  the  crossing  particularly 
F.  Ins.  Co.,  zo  Pa.  Co.  Ct.  Rep.  362;  'specified.  It  occurred  in  the  daytime. 
(Toshen,  etc.,  Turnpike  Co.  v.  Sears,  7  The    defendant,    by    its    agents    and 
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At  Conunoii  Law. 


S.  Pleadingi  in  Justice  Courts. — The  rule  as  to  definiteness  and 
certainty  is  less  strictly  enforced  in  actions  before  justices  of  the 
peace  than  in  courts  of  general  jurisdiction.* 

IX  OBJEcnov  FOB  IWDEFUiiTJUiEsa,  ETC.,  Eow  Takev— 1.  At  Com- 
mon Law — a.  General  Demurrer. — At  common  law,  a  general 
demurrer  does  not  reach  indefiniteness  or  uncertainty  in  plead- 
ings,* unless  they  are  so  radically  defective  that  the  court  would 
be  unable  to  determine  what  judgment  to  render.* 

b.  Special  Demurrer. — The  remedy  is  a  special  demurrer,* 
which  must  specifically  set  down  and  explain  wherein  the  plead- 
ing is  indefinite  or  uncertain.* 

employees,  was  necessarily  present  at  Ala.  567 ;  Worthington  v.  McDonald, 

the  time  and  witnessed  tiie  accident.  4  Ind.  4J33.     See  also  Suit  v.  Woodhall, 

Death  closed  the  mouth  of  the  intes-  116  Mass.  547. 

tate.  Under  the  circumstances,  the  4.  Catlin  t;.  Lyman,  16  Vt.  44 ;  Rum- 
complaint  of  the  administrator  is  suffi-  barger  v.  Stiver,  6  Ohio  99;  Hurst  v. 
ciently  definite  and  certain."  Schnei-  Purvis,  5  Blackf.  (Ind.)  557;  Mitchell 
der  V.  Wisconsin  Cent.  Co.,  81  Wis.  v.  Williamson,  6  Md.  210;  Long  v. 
356.  See  also,  as  equally  in  point,  Kinard,  Harp.  (S.  Car.)  47;  Benhamr. 
Louisville,  etc.,  R.  Co.  v,  Jones,  83  Mornington,  3  C.  B.  133,  54  E.  C.  L. 
Ala.  376.  133;  Avery  v.  Hoole,  Cowp.  825.     See 

1.  Riggs  I'.  Wilson,  30  S.  Car.  173.  also  Wheelock  v.  People,  84  111.  551 ; 
See  also  Chesterson  v.  Munson,  27  Thompson  v.  Mung^r,  15  Tex.  523; 
Minn.  498 ;  Allen  f.  Shannon,  74  Ind.  Gallup  v.  Dennison,  Kirby  (Conn.) 
164.  432 ;  Stone  v.  Graves,  8  Mo.'  148 ;  Sat- 

**  Injustices* courts,  however,  the  na-  terwhite  v.  Lewis,  Litt.  Sel.  Cas.  (Ky.  j 

ture  of  the  claim  of  the  parties  litigant  60;  Singleton  v.  Carr,   i   Bibb  (Ky.) 

must  be  stated  in  such  manner  as  to  554;      Spear    v.    Bicknell,    5     Mass. 

show  a  cause  of  action,  and  with  suffi-  125. 

cient  certainty  to  prevent  surprise  of  ArgmnentatiTeiiefs. — Special    demur- 

the  other  party  as  to  what  he  will  be  rer  is  the  only  remedy  for  argumenta- 

called  upon  to  meet  with  his  proofs."  tiveness,  and  the  demurrer  must  show 

Watkins  v.  Ford,  69  Mich.  357.  how   the  pleading  is  argumentative. 

2.  Catlin  v.  Lyman,  16  Vt.  44;  Rudd  Tarrell  v.  Snyder,  7  Blackf.  (Ind.)  551 ; 
V.  Darling,  64  Vt.  456;  Mitchell  v.  Ryan  v.  Watson,  2  Me.  382;  Quimby 
Williamson,  6  Md.  210.  See  also  v.  Melvin,  28  N.  H.  250:  Smith  v.  Oh- 
Weatherford,  etc.,  R.  Co.  v.  Granger,  phant,  2  Sandf.  (N.  Y.)  306;  Carpen- 
85  Tex.  574;  Boynton  v.  Tidwell,  19  ter  v.  McClure,  38  Vt.  375;  Sheridan 
Tex.  118;  Erie  Tel.,  etc.,  Co.  v.  Grimes,  v.  Sheridan,  58  Vt.  504. 

82  Tex.  89.  But  it  is  not  necessary  that  the  de- 
ArgiimentatiTenefs. — ^Thus  in  an  ac-  murrer  shall  expressly  characterize  the 
tion  by  a  husband  and  wife  for  slander  defective  pleading  as  argumentative, 
of  the  wife,  where  it  was  necessary  tq  Tracy  v.  Rathbun,  3  Barb.  (N.  Y.)  543. 
allege  the  coverture  of  the  plaintiffs,  6.  Bogardus  v.  Trial,  2  111.  63. 
an  allegation  of  the  marriage,  with  In  Texu,  Rule  18  of  the  Rules  for 
time  and  place,  and  that  they  **  thence  District  Courts  provides  that  **  a  spe- 
hitherto  have  lived  together  as  hus-  cial  exception  shall  not  only  point  out 
band  and  wife,"  and  as  such  had  born  the  particular  pleaditig  excepted  to, 
to  them  divers  children,  giving  names  but  shall  point  out  intelligibly  the  ob- 
and  ages,  was  held  sufficient,  against  a  scurity  *  *  *  or  other  insufficiency  in 
general  demurrer,  as  an  allegation  that  the  pleading  objected  to."  An  excep- 
they  were  married  at  the  time  the  tion  not  so  specifying  will  be  treated 
slanderous  words  were  spoken.  Sheri-  as  a  general  demurrer,  and  in  such  case 
dan  V.  Sheridan,  58  Vt.  504.  if  any  item  in  the  pleading  is  well 
8.  See  the  following  cases  where  pleaded  the  demurrer  will  be  over- 
general  demurrers  w^ere  sustained :  ruled.  Weatherford,  etc.,  R.  Co.  r. 
Parks  V.  Holmes,  22  111.  522;  Lane  v.  Granger,  85  Tex.  574;  Boynton  v.  Tid- 
Morris,  8  Ga.  468;  Posey  v.  Hair,  12  well,  19  Tex.  118. 
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2.  TTnder  Code  Practice — a.  Demurrer. — ^in  a  Few  of  the  Codeo  it 
is  expressly  made  a  ground  of  demurrer  that  the  pleading  de- 
murred to  is  ambiguous,  unintelligible,  or  uncertain.^  These 
defects  are  regarded  as  separate  grounds,  and  if  they  are  con- 
joined in  one  demurrer  it  will  be  overruled  unless  the  pleading 
demurred  to  is  defective  on  each  ground.* 

1.  California    Code    Civ.    Pro.,  $§  stated  as  required  by  the  last-named 

430,  444,  where   complaints   and   an-  section. 

iwers  are  subject  to  demurrer  on  the  Alternative  Averments, — In  Jami- 

groand  stated.  son  v.  King,  50  Cal.  13a,  the  material 

Co/^^r/i^tfCodePro.,  $  50,  enumerat-  averments  in  the  complaint  were  in 

:ng  the  grounds  for  demurrer  to  the  the  alternative,  and  the  decision  of  the 

cumplaint.  trial    court    overruling    a    demurrer 

Nevada  Gen.  Stat.,  (  3062.  which  specially  pointed  out  the  defect 

In  CaUfinmia  the  general  demurrer  on  was  reversed  on  appeal. 
the  ground  that  the  complaint  does  In  Colorado,  in  addition  to  the  see- 
not  state  sufficient  facts  will  not  reach  tion  above  noted  relating  to  demurrers 
mere  ambiguity,  uncertainty,  or  Indefi-  to  complaints,  the  code  also  provides 
niteness  in  the  complaint,  the  remedy  in  section  60  that  "  when  any  pleading 
in  such  a  case  being  confined  to  the  is  too  general  in  its  terms  to  be  readily 
special  demurrer  provided  by  the  code,  understood  the  court  may,  on  motion. 
Brown  v.  Martin,  25  Cal.  82;  McFaul  require  the  same  to  be  made  more  spe- 
7.  Pfankuch,  gSCal.  400;  Reynolds  v.  cific  and  certain."  In  Manning  v, 
Hosmer,  45  Cal.  616;  Ward  v.  Clay,  Haas,  5  Colo.  37,  it  was  held  that  an 
SsCal.  502;  Kelly  v.  Murphy,  70  Cal.  objection  for  uncertainty  in  the  com- 
560;  Blasingame  v.  Home  Ins.  Co.,  plaint  is  properly  raised  by  demurrer. 
75  Cal.  633 ;  Blanc  v.  Klumpke,  29  But  it  seems  that  the  remedies  by  de- 
Cal.  156;  Heeser  v.  Miller,  77  Cal.  murrer  and  by  motion  to  make  more 
192-  specific    are    concurrent.    Orman    v. 

And  for  the  same  reason  a  material  Mannix,  17  Colo.  564,  holding  that  if 

ivenneot  whidb  is  defectively  stated  the  objection  Is  not  taken  In  either 

is  not  open  to  a  motion  to  strike  out.  mode,  it  will  not  be  considered  on  ap- 

Swain  v,  Burnet te,  76  Cal.  399.  peal.     As  to  the  last  point,  see  also 

See  further,  as  to  exclusiveness  of  Kimball  v,  Lyon,  19  Colo.  266. 

the  remedy  by  special  demurrer.  Col-  lb  Norada  a  defendant  who  demurs 

ton  r.  Onderdonk,  69  Cal.  155 ;  Ryan  to  a  complaint  on  the  ground  of  uncer- 

i- Jacques,  103  Cal.  280;  Merritt  v,  talnty  waives  his  right  to  rely  upon  the 

Glidden,  39  Cal.  559;  Himmelmann  v.  demurrer  by  answering  after  it  is  over- 

Spanagel,  39  Cal.  401;  Otero  v.  Bui-  ruled.     Lonkey  v.  Wells,  16  Nev.  271. 

M,  3  Cal.  188.  When  an   answer   is  put  in*  and  is 

Causes  of  Action  Not  Separately  defective  only    in  form,  the  plaintiff 

Stated. ^In  City  Carpet  Beating,  etc.,  should  demur  and  not  move  for  judg- 

Works  V,  ]ones,  102  Cal.  506,  It  was  ment  on  the  pleadings.     Gallagher  v, 

held  that  where  two  causes  of  action  Dun  lap,  2  Nev.  326. 

fre  not  separately  stated,  the  remedy  b  Qoorgla  want  of  certainty  or  defi- 

is  not  by  a  demurrer  but  by  a  motion  niteness  in  setting  forth  a  defense  does 

to  malie  the  pleading  more  definite  not  vitiate  a  pleading  unless  it  is  pointed 

Md  certain   by  separating  and   dis-  out  by  special  demurrer.    Printup  v. 

tioctlj  stating  the  different  causes ;  Rome  Land  Co.,  90  Ga.  180,  holding 

«3d  that  the  ground  of  demurrer  spec-  that  it  was  error  to  strike  out  a  plea  on 

ified  in  the  Code  Civ.  Pro.,  $  430,  viz.,  that  ground.     James  v.  Atlanta  St.  R. 

"that  several  causes  of  action  are  im-  Co.,  90  Ga.  695. 

properly  united,"  applies  to  causes  of  lb  Alabama  it  seems  that  a  complaint 

*5^on  which  cannot  be  embraced  in  is  demurrable  for  ambiguity  and  un- 

u>e  same  action,   though    separately  certainty.     Highland  Avenue,  etc.,  R. 

^ted,  and   not  to  causes  of  action  Co.  v.  Dusenberry,  94  Ala.  413. 

which  may  properly  be  joined  in  the  2.  Wilhoit  v.  Cunningham,  87  Cal. 

janie  action  under  the  Code  Civ.  Pro.,  453;  Kraner  v,  Halsey,  82  Cal.  209. 

h  4^(  but  which  are  not  separately  Thus  a  demurrer  to  a  complaint,  upon 
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BaqnifitM  of  Demurrer. — The  demurrer  must  specially  point  out  the 
particular  matter  constituting  the  ambiguity  or  uncertainty,  or 
in  what  respect  the  pleading  is  unintelligible,  as  the  case  maybe; 
a  general  demurrer  on  either  ground  will  be  disregarded,^  And 
where  certain  defects  are  specially  set  forth  in  the  demurrer, 
other  objections  of  a  similar  kind  which  are  not  so  presented 
will  not  be  considered.* 

b.  Motion  to  Make  More  Definite  aj^d  Certain— (i) 

Scope  of  the  Remedy, — Most  of  the  codes  provide  substantially 
that  when  the  allegations  of  a  pleading  are  so  indefinite  and 
uncertain  that  the  precise  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite 
and  certain  by  amendment.  This  remedy  is  a  substitute  for  a 
special  demurrer,  which  formerly  discharged  the  same  office,' 
and  is  generally  available  for  the  correction  of  all  the  forms  of 
ambiguity,  indefiniteness,  uncertainty,  etc.,  in  pleadings,  that 
have  been  discussed  in  preceding  parts  of  this  article.*  It  is 
applicable  where  the  complaint  fails  to  comply  with  a  statutory 
provision  requiring  distinct  causes  of  action  to  be  stated  sepa- 
rately.*   And  a  petition  to  set  aside  a  judgment  by  default  is 

the  ground  that  it  is  ambiguous,  unin-  Spensley  v.  Janesville  Cotton  Mfg. 
telligible,  and  uncertain,  for  the  reason  Co.,  62  Wis.  549. 
that  it  does  not  contain  a  sufficient  de-  In  Starbuck  v.  Dunklee,  10  Minn, 
scription  of  the  property  sued  for,  does  168,  a  denial  of  each  and  every  allega- 
not  raise  the  question  of  uncertainty  as  tion  of  the  complaint,  except  such  as 
to  the  description  if  the  complaint  the  court  should  construe  to  be  ad- 
is  not  ambiguous  or  unintelligible,  mitted  in  the  foregoing  part  of  the 
Greenebaum  v.  Taylor,  102  Cal.  624.  answer,  was  struck  out  on  motion,  as 

1.  DeMartin  v,  Albert,  68  Cal.  277;  both  indefinite  and  uncertain. 

Yolo  County  v,  Sacramento,  36  Cal.  In    Whelan  v,    Sibley    County,  28 

193;  Lorenzana  v.  Camarillo,  45  Cal.  Minn.  80,  it  was  said  that  '*the  objec- 

125 ;  Blanc  v.  Klumpke,  29  Cal.  156.  tion   that  a  pleading  is  indefinite  or 

2.  Gale  v,  Tuolumne  County  Water  uncertain,  for  the  purpose  of  a  motion 
Co.,  44  Cal.  43;  Moyle  v.  Landers,  83  to  strike  out,  can  be  made  only  when 
Cal.  579;  Phelps  t*.  Owens,  11  Cal.  22;  the  allegations  are  so  confused  that 
Mendocino  County  v,  Morris,  32  Cal.  what  facts  are  intended  to  be  charged 
145.  is  not  apparent,  or  it  is  not  apparent 

Waiver  of  Demurer. — Where  only  one  upon  what  facts    alleged    the    party 

of  four  demurrers  specified  inconsist-  relies  to  sustain  the  action  or  defense." 

ency  as  a  ground  of  demurrer,  and  that  See  also  Printup  v,  Rome  Land  Co., 

demurrer  was  not  argued  in  the  appel-  90  Ga.  180. 

late  court,  it  was  held  that  the  demurrer        **A  motion  to  strike  out  *  *  •  must 

was    waived.     Churchill   v.   Lauer,  84  be  directed  to  an  entire  pleading,  or  a 

Cal.  233.  whole  count  or  division.     Matter  ap- 

8.  Kellogg  V.  Baker,    15   Abb.    Pp.  pearing  to  be  scandalous  would  form 

(N.  Y.   Super.  Ct.)  286;    Nischke  v.  an  exception  to  the  rule."     Gause  v. 

Wirth,  66  Wis.  319.     See  supra^   IX.  Knapp,  i  McCrary  (U.  S.)  75. 
I.  b.  Special  Demurrer,  Notice    of   Motion, — A    motion   to 

4   Motion  to  Strike  Out. — Allegations  strike  out  can  regularly  be  made  only 

merely   irrelevant    or    redundant  are  upon  notice.     Jackins  v,  Dickinson,  39 

not   open  to  a  motion  to  make  more  S.  Car.  436. 

specific,  but  objection  must  be  taken        6.  Chamberlain  v.  Mensing,  51  Fed. 

by  a  motion  to  strike  out.     Goodman  Rep.  669;  Riemer  v.  Tohnke,  37  Wis. 

V,  Robb,  41  Hun  (N.  Y.)  605.     See  258;  City  Carpet  Beatmg,  etc..  Works 

also    Gerard  v,   Jones,   78  Ind.  378 ;  v,  Jones,  102  Cal.  506.     See  also  Hol- 
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open  to  a  motion  to  make  more  definite  and  certain.* 

But  the  defect  to  be  corrected  on  such  a  motion  is  only  such 
as  appears  on  the  face  of  the  pleading  itself,*  and  it  is  not  the 
province  of  the  court  to  compel  the  allegation  of  the  specific  facts 
which  lead  to  the  general  conclusions  alleged  in  the  pleading, 
where  a  bill  of  particulars  will  serve  the  purpose.*  Nor  can  a 
party  be  required  to  state  the  evidence  upon  which  he  relies  to 
prove  the  facts  alleged  in  his  pleading.*     The  court  will  not 

land  V.  Kemp,  2*j  S.  Car.  623 ;  Latimer  8.  Loewenthal  v,  Philadelphia  Rub- 

V.  Sullivan,  30  S.  Car.  iii;  Forsyth  v.  ber  Works  (Supreme  Ct.),  18  N.  Y. 

Edminston,  11   How.  Pr.  (N.  Y.  Su-  Supp. 523 ;  Whitner v.  Perhacs, 25  Abb. 

per.  Ct.)  408;  Bass  v.  Comstock,  38  N.   Cas.   (N.   Y.   Supreme  Ct.)    130; 

N.  Y.  21,  36  How.   Pr.  (N.  Y.)  382;  Clegg  v.  American  Newspaper  Union, 

Commercial  Bank  v.  Pfeiffer,  108  N.  7  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

Y.242;  Blakev.  Barnes  (Supreme  Ct),  59;  Jackman  v.  Lord,  56  Hun  (N.  Y.) 

30N.  Y.  St.  Rep.  299;  Kerr  V.  Hays,  192;  Sloman  v.  Schmidt,  8  Abb.  Pr. 

35  N.  Y.  331.     See  also  Clark  v.  Far-  (N.  Y.  C.  PI.)  5;  Langdon  v.  New 

ley,  3  Duer  (N.  Y.)  645.  York,  etc.,  R.  Co.  (Supreme  Ct.),  39 

1.  Wheeler  v.  Moore,  10  Wash.  309.  N.  Y.  St.  Rep.  471 ;  Barney  v,  Hart- 

2.  Bowers  v.  Schuler,  54  Minn.  99;  ford,  73  Wis.  95,  where  the  denial  of 
Lee  V.  Minneapolis,  etc.,  R.  Co.,  34  a  motion  to  make  a  complaint  more 
Minn.  225 ;  Todd  v,  Minneapolis,  etc.,  definite  and  certain  as  to  the  nature 
R.  Co.,  37  Minn.  358;  Brown  v.  South-  and  amount  of  damages  claimed,  was 
em  Michigan  R.  Co.,  6  Abb.  Pr.  (N.  affirmed  on  appeal,  but  without  preju- 
Y.  Supreme  Ct.)  237.  dice  to  the  right  to  ask  for  a  bill  of 

Description  of  Land. — Hence,  where  particulars.     See  also   Renton  v.  St. 

the  uncertainty  in  the  description  of  a  Louis,  i  Wash.  Ter.  215;  McCrearyt^. 

tract  of  land,  in  a  complaint  in  eject-  Taylor,  38  Ark.  393. 
ment,  did  not  appear  on  the  face  of        4.  Plunkett  v.  Minneapolis,  etc.,  R. 

the  complaint,  but  was  only  brought  Co.,  79  Wis.  222;  Herklotz  v.  Chase, 

to  view  by  the  facts  disclosed  on  the  32  Fed.  Rep.  433;  Johnson  v.  Willcox 

trial,  the  defendant  was  not  required  s  Gibbs  Sewing- Mach.  Co.,  25  Fed. 

to  take  the  objection  by  motion  to  Rep.  373;  Hagood  v.  Blythe,  38  Fed. 

make  the  complaint  more  definite  and  Rep.  76;  Jackman  v.  Lord,  56  Hun  (N. 

certain,  but  it  was  proper  to  nonsuit  Y.)  192;  Bowers  v.  Schuler,  54  Minn, 

the  plaintiff  on   the  trial.    Orton  v,  99;  Lee  v,  Minneapolis,  etc.,  R.  Co., 

Noonan,  18  Wis.  447.  34  Minn.   225;    Hewitt  v.  Brown,  21 

Brldenca  delion  the  Record. — But  in  Minn.  163. 
Colter  V,  Greenhagen,  3  Minn.  126,        In  Todd  v.  Minneapolis,  etc.,  R.  Co., 
where  a  defendant  pleaded  an  agree-  37  Minn.  358,  where  it  was  held  that  a 
ment  and  part  payment  in  accordance  motion  to  make  the  complaint  more 
therewith  as  a  defense,  and  a  motion  definite  and  certain  was  properly  de- 
to  make  the  answer  more  definite  and  nied,  the  court  said  :  *'The  uncertainty 
certain  in  respect  of  time  was  granted,  or  Indefiniteness  complained  of  is  not 
the  court  said :  **  I  apprehend  that  the  as  to  what  the  complaint  alleges,  but 
moving  party  may  produce  proof  out-  as  to  what  particular  evidence  the  plain* 
aide  of  the  pleading   itself  to  satisfy  tiffs  may  produce  to  support  it.    The 
the  court  that  the  allegations  are  in-  allegations  as  to  the  acts  of  the  defend- 
tended  to  evade  a  direct  averment,  ant  railway  constituting  plaintiffs' cause 
which  the  pleader  cannot  in  conscience  of  action  are  not  claimed  to  be  either 
make;  and  that  the  court  may  con-  uncertain   or  indefinite,  but  what  de- 
cider  the  nature  of    the    allegations  fendant  asks  is  that  the  plaintiffs  be  re- 
themselves,  and   the  relations  which  quired  to  plead  the  names  of  the  par- 
the  pleader  sustained  to  the  subject-  ticular officers  or  agents  claimed  to  have 
matter  of  them,  as  well  as  the  words  done  or  committed  these  acts,  so  that  it 
in  which  they  are  couched,  to  deter-  may  be  advised  in  advance  what  partic- 
i&ine  the    propriety    of    compelling  ular  witnesses  it  will  probably  need  to 
more  certainty  and  precision  in  their  rebut  the  evidence  of  the  plaintiffs.  To 
expression."  require  this  would  be  unprecedented, 
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compel  a  party  to  amend  his  pleading  for  the  mere  purpose  of 
enabling  his  adversary  to  demur.^ 

(2)  Exclusiveness  of  the  Remedy, — The  sufficiency  of  pleadings 
under  the  code  as  to  certainty,  precision,  definiteness,  consist- 
ency, and  the  like,  where  the  defect  does  not  amount  to  such  an 
absolute  omission  of  fact  as  to  constitute  no  ground  of  action  or 
defense,  must  be  tested  by  motion  under  the  code  provision  above 
mentioned,*  and  can  afford  no  ground  for  demurrer.^     Nor  can 

and  subversive  of   the  most    familiar  455;    Hyatt  t;.  Mattinglj,  68  Ind.  271; 

and  well-established  rules  of  pleading.'*  Ripley  County  t^.  Hill,  115  Ind.  316; 

See  also  McDuffie  v.  Bentley,  27  Neb.  Ohio,  etc.,  R.  Co.  r.  Walker,  113  Ind. 

380.                                             '  196;    Ford   V.    Griffin,    100    Ind.    85; 

1.  Johnson  v.  Willcox  &  Gibbs  Sew-  Thomas  v.   Merry,   113  Ind.  83;   De 

ing    Mach.   Co.,   25   Fed.    Rep.   373,  Hart  t^.  Etnire,  121  Ind.  242;  Graham 

where  the  defendant  sought  to  compel  v,  Martin,  64  Ind.  567 ;  Dale  v,  Thomas, 

the  plaintiff  to  set  out  in  hcec  verba  67  Ind.  570;  American  Wire  Nail  Co. 

in  his  complaint  a  written  agreement  xk  Connelly,  8  Ind.  App.  398. 

which   was   referred   to   therein  with  Iowa, — Davis  v,  Bonar,  15  Iowa  171 ; 

sufficient  clearness,  the  defendant  stat-  Byington  v.  Woods,  13  Iowa  17 ;  By- 

ing  that  if  it  were  set  out  as  desired  ington  v,  Robertson,  17  Iowa  562. 

the  complaint  would  be  held  bad  on  Kansas. — Stringfellow  v.  Alderson, 

demurrer  for  want  of  necessary  parties.  12  Kan.  112  ;McPherson  v.Kingsbaker, 

a.  Supra,  IX.  2.  b.  (i)  Scope  of  the  22  Kan.  646;  Myer  v.  Moon,  45  Kan. 

Remedy.     See  also  the  cases  cited  in  580;  Crowther  v.  Elliott,  7  Kan.  235. 

the  following  notes,  and  infra^  IX.  3.  b,  Kentucky, — Posey  v.  Green,  78  Ky. 

Waiver  by  Proceeding-^  etc,  162. 

8.  Arkansas.  —  Bush    v.    Cella,   52  Missouri.  —  See    Lingenfelter    v. 

Ark.  378;  Fordyce  T'.  Merrill,  49  Ark.  Phoenix  Ins.  Co.,  19  Mo.  App.  252. 

277;  Cairo,  etc.,  R.  Co.  x'.  Parks,  32  Nebraska. — ^Tessier  v.  Reed,  17  Neb. 

Ark.  131 ;  Bushey  V.  Reynolds,  31  Ark.  105;  Forbes  v.  Petty,  37   Neb.   899; 

657;  Ball  V.  Fulton  County,  31  Ark.  Deaver  v.  Bennett,  29  Neb.  812. 

379.  New    Tork, — Chesbrough   v.    New 

Indiana. — Cleveland,   etc.,  R.   Co.  York,  etc.,  R.  Co.,  26  Barb.  (N.  Y.) 

V.  Wynant,  119  Ind.  539;  Clauser  v.  9;  Cheney  v.  Fisk,  22   How.  Pr.  (N. 

Jones,  100  Ind.  123 ;  Thomson  r.  Madi-  Y.    Supreme    Ct.)    236;    Roeder    v, 

son  BIdg.,  etc.,  Assoc,  103  Ind.  279;  Ormsby,  13  Abb.  Pr.  (N.  Y.  Supreme 

McCoy  r.  Trucks,  121  Ind.  292;  Cot-  Ct.)  335;  Sere  v.  Coit,  5  Abb.  Pr.  (N. 

trell  I'.  Cottrell,  126  Ind.   181;  Cope-  Y.  Supreme  Ct.) 481;  Shoe, etc.,  Bank 

land  v.  State,   126  Ind.   51;    Watt   v.  v.  Thompson,  18  Abb.  Pr.  (N.  Y.  Su- 

Pittman,  125  Ind.  168;  Leary  V.  Moran,  preme  Ct.)  413;  Olery  v.  Brown,  51 

106 Ind. 560;  Lewis r.  Edwards, 44 Ind.  How.  Pr.  (N.   Y.  Supreme  Ct.)  92; 

333;  Lane  v.  Miller,  27  Ind.  534;Sluy-  Hewit  v.  Mason,  24  How.  Pr.  (N.  Y. 

ter  V.  Union  Cent.  L.  Ins.  Co.,  3  Ind.  Supreme  Ct.)  366;  Laney  v.   Laney 

App.  312 ;  Starkey  v.  Starkey,  136  Ind.  (Supreme  Ct.),  33  N.  Y.  St.  Rep.  673; 

349;  Williamson  v.  Yingling,  93  Ind.  Martin  v.  Kanouse,  2  Abb.  Pr.  (N.  Y. 

42;  Pittsburgh,  etc.,  R.  Co.  v.  Kitley,  Supreme  Ct.)327;  Welles  r.  Webster, 

X18  Ind.  152;  Hindman  v.  Timme,  8  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  251. 

Ind.  App.  416;  Wright  v.  Williams,  See  Hall  v.  McKechnie,  22  Barb.  (N. 

83  Ind.  421;  Ratliff  v.  Stretch,  1 17 Ind.  Y.)   245;    Van   Tassel  v.  Beecher,  8 

526;  Sheeks  v.   Erwin,    130   Ind.   31;  Misc.  Rep.  (N.  Y.  Super.  Ct.)  26. 

Evansville,   etc.,   R.  Co.  v.  Maddux,  North  Carolina. — Stokes  v.  Taylor, 

134  Ind.  571 ;  Pittsburgh,  etc.,  R.  Co.  v.  104 N.  Car.  394;  Smith  v.  Summerfield, 

Hixon,  1 10  Ind.  225;  Cincinnati,  etc.,  108  N.  Car.  284.     Compare  Halstead 

R.  Co.  v.  Gaines,  104  Ind.  526;  Snow-  v.  Mullen,  93  N.  Car.  252;  Johnson  v, 

den  V.  Wilas,  19  Ind.  10;  Shappendocia  Finch,  93  N.  Car. 205 ;  Moore  v.  Hobbs, 

V.  Spencer,  73  Ind.  128;  Betts  v.  Quick,  79  N.  Car.  535. 

114  Ind.  165;  Evansville  v.  Worthing-  Ohio. — School  Section  16  v.  Odlin,8 

ton,  97  Ind.  282;  Hampson  v.  Fall,  64  Ohio  St.  293. 

Ind.  382;  French  t;.  Howard,  14  Ind.  Oregon. — Conroy  v.  Oregon Constr. 
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such  defects  be  taken  advantage  of  on  motion  for  judgment  upon 

the  pleadings,*  or  on  motion  to  dismiss,*  or  by  objection  on  the 
trial  to  testimony  in  support  of   the  defective  allegations,^  or 

Co.,  23  Fed.  Rep.  71,  a  case  governed  plaintifTs  evidence  when  oflfered  to  sup- 
by  Ae  practice  in  Oregon.  port  the  bill.    Abell  v.  Penn  Mut.  L. 

South  Carolina, — Chapman  v.  Char-  Ins.  Co.,  18  W.  Va.  400. 

leston,  28  S.  Car.  373;  Latimer  t;.Sulli-  Uncertainty   Amounting   to    Essential 

van,  30  S.  Car.  iii;  Crocker  v.  Collins,  Omission. — If  a  pleading  be  so  iincer- 

37  S.  Car.    327;    Holland    v,  Kemp,  tain  as  not  to  state  intelligibly  a  sub- 

27  S.  Car.  623 ;  Burr  v.  Brantley,   40  stantially  good  cause  of  action  or  de- 

S.  Car.  538;  Jackins  v,  Dickinson,  39  fense,    it  will  be   subject  to    general 

S.  Car.  436.  demurrer  for  not  stating  facts  suffi- 

South  Dakota. — Busta  v.  Wardall,  3  cient  to  constitute  a  cause  of  action  or 

S.  Dak.  141.  defense.     Lewis  v.  Edwards,  ^14  Ind. 

Washington. — Renton  t;.  St.  Louis,  333;  Connersville  v.  Connersville  Hy- 

I  Wash.  Ter.  215.  draulic  Co.,  86  Ind.  235;   Wheeler  v. 

Wisconsin. — Morse  v.  Oilman,   16  Thayer,    121    Ind.   64;    Snowden    x). 

Wis.  504;  Riemer  t;.  Johnke,  37  Wis.  Wilas,  19  Ind.   10;  Chicago,  etc.,  R. 

258;  Kalckhoff  v.   Zoehrlaut,  40  Wis.  Co.  v.  Shepherd,  39  Neb.  523;  Giroux 

427;  Schweickhart  v.  Stuewe,  71  Wis.  Amalgamator  Co.  v.  White,  21  Ore- 

i;  Flanders  v.  McVickar,  7  Wis.  372;  gon  435;  Highland  Avenue  R.  Co.  v. 

Grannis  r.  Hooker,  29  Wis.  65 ;  Young  Dusenberry,  94  Ala.   413.      See   also 

r.  Lynch,  66  Wis.  514.  Roberts  t».  Lovell,  38  Wis.  211. 

United    States.  —  Chamberlain     v,  "  It  has  been  held  that  where  there 

Mensing,  51  Fed.  Rep.  669.  is  no  specific  statement  of  the  claim  in 

The  Role  Expounded. —  ''A  pleading  the  body  of  the  pleading,  and  a  bill 
is  never  subject  to  a  demurrer  for  the  of  particulars  is  necessary  to  apprise 
want  of  sufficient  facts  if  it  contains  the  adverse  party  of  the  nature  of  the 
facts  sufficient  to  constitute  a  cause  of  claim  alleged  against  him,  a  bill  of  par- 
action  for  any  sum,  however  small,  or  ticulars  must  be  filed,  or  the  pleading 
defense  to  any  portion  of  the  cause  of  will  be  bad  on  demurrer.  Wolf  v. 
action,  where  it  is  not  pleaded  in  bar  Schofield,38Ind.  175.''  Connersville  t;. 
of  the  entire  action."  Lewis  v.  Ed-  Connersville  Hydraulic  Co.,  86  Ind. 235. 
wards,  44  Ind.  333.  1.  Malone  v,  Minnesota  Stone  Co., 

Under  the  codes,  "it  is  said  to  be  a  36  Minn.  325;  Benham  v.  Smith,  53 

general  rule  that  a  complaint  to  be  Kan.  495. 

overthrown  by  a  demurrer  or  objection  2.  Schmidt  v.  Garfield  Nat.  Bank, 

to  evidence    must  be   wholly   insuffi-  64  Hun  (N.  Y.)  298;  James  v.  Atlanta 

cient    If  in  any  portion  of  it,  or  to  any  St.  R.  Co.,  90  Ga.  695. 

extent,  it  presents  facts    sufficient  to  8.  Freeksen    v.  Turner,  19  Oregon 

constitute  a  cause  of  action,  or  if  a  good  106 ;  Hurst  v.  Ash  Grove,  96  Mo.  168; 

cause  of  action  can  be  gathered  from  it,  Sayer  v.  Devore,  99  Mo.  437 ;  Weaver 

it  will    stand,    however    inartificially  v.  Harlan,  48  Mo.  App.  319;  Kansas 

these  facts  may  be  presented,  or  how-  City  Tile,  etc.,  Co.  v.  Neiswanger,  50 

ever  defective,  uncertain,  or  redundant  Mo.  App.  389;  Ready  v.  Sommer,  37 

may  be  the  mode  of  their  statement.  Wis.   265;   Learmonth  v.  Veeder,  11 

Contrary    to    the    common-law    rule,  Wis.138;  Seeley  v .  Engell,  13N.Y.544, 

every  reasonable  intendment  and  pre-  a  case  tried  before  a  referee ;  Currie  v. 

sumption  is  to  be  made  in  favor  of  the  Cowles,  6  Bosw.  (N.  Y.)  453;  Spies 

pleading,  and  it  will  not  be  set  aside  on  v.  Roberts,  50  N.  Y.  Super.  Ct.  301 ; 

demurrer  unless  it  be  so  fatally  defect-  Armstrong  v.  Danahy,  75  Hun  (N.  Y.) 

ivc  that,  taking  all  the  facts  to  be  ad-  405 ;   Schluter  v.  Bowery  Sav.  Bank, 

mitted,  the  court  can  say  they  furnish  117  N.  Y.  125;  Hewitt  v.  Brown,  21 

no  cause  of  action  whatever."     Morse  Minn.    163;  Ball   v.  Fulton    County, 

t.Gilman,  16  Wis.  504.  31  Ark.  379;  Forbes  v.  Petty,  37  Neb. 

VicQanessJnBUlofParttcnlars.— It  is  899;  Stokes  v.   Taylor,   lol  N.   Car. 

not  a  ground  for  demurrer  to  a  dec  la-  394.     See  also  Paris,   etc.,  K.  Co.  v, 

nation,  that  the  bill  of  particulars  is  too  fereiner,  84  Tex.  443 ;  Brown  v.  Rich- 

y^gue  or  indefinite.     Such  a  defect  can  ardson,  20  N.  Y.  472. 

oe  taken  advantage  of  by  excluding  the  Indefinite  Allegation  of  &4ury . — In  De- 
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on  motion  in  arrest  of  judgment,^  or  on  motion  to  set  aside 
judgment  by  default,*  or  on  motion  for  a  new  trial.' 

(3)  Federal  Follows  State  Practice. — The  federal  courts  will 
follow  the  practice  of  the  courts  in  the  state  where  they  sit 
in  respect  of  the  propriety  or  necessity  of  motions  to  make 
pleadings  more  definite  and  certain  * 

(4)  At  What  Stage  of  Proceedings. — ^The  time  within  which  a 
motion  to  make  more  definite  and  certain  shall  be  made  is  not 
definitely  fixed  by  the  codes,  nor  usually  by  rules  of   court,* 

lie  V,  Chicago,  etc.,  R.  Co.,  51  Wis.  Where  the  justification  in  an  answer 

400,  quoted  with  approval  in  Ohio,  to  a  complaint  for  slander  is  not  as 

etc.,   R.  Co.  V.   Hecht,  115  Ind.  443,  broad  as  the  charge  made,  it  is  not  in- 

the  court  said :  '*  It  is  not  claimed  on  cumbent  upon  the  plaintiff  to  move  to 

the  part  of  the  appellant  that  the  com-  make  the  answer  more  definite  and  cer- 

plaint  does  not  state  a  cause  of  action,  tain,  but  he  may  object  at  the  trial  to 

If  the  allegations  of  injury  are  suffi-  the    reception    of    anj  evidence   not 

cient  to  entitle  the  plaintiff  to  recover  authorized  by  the  answer.     Lanpher 

anything  more  than  nominal  damages,  v,  Clark,  77  Hun  (N.  Y.)  506. 

then  it  seems  to  us  very  clear  that  he  is  1.  Mcllroy  v.  Adams,  32  Ark.  315. 

entitled  to  recover  such  damages  as  he  S.  Busta  v,  Wardall,  3  S.  Dak.  141. 

actually  sustained  by  reason  of  all  the  8.  Dorchester   First  Nat.   Bank  v, 

injuries  to  his  person  resulting  from  Smith,  36  Neb.  199. 

the  accident,  and  that,  in  order  to  en-  4.  Chamberlain  v.  Mensing,5i  Fed. 

able  the  jury  to  estimate  his  damages.  Rep.  669 ;  Conroy  v.  Oregon  Constr. 

he  must  be  permitted  to  show  what  Co.,  33  Fed.  Rep.  71.     See  also  United 

those  injuries  in  fact  were.     We  think  States  Rev.  Stat.,  $  914 ;  Herklotz  t^. 

that  in  cases  of  this  kind,  if  the  de-  Chase,  3a  Fed.  Rep.  433 ;  Johnson  r. 

fendant  does  not  desire  to  have  the  Willcox  &  Gibbs  Sewing  Mach.  Co., 

plaintiff  make  his  allegations  as  to  the  35  Fed.  Rep.  373;  Hagood  v.  Blythe, 

nature  of  his  injuries   more  definite  38  Fed.  Rep.  76. 

and  certain,  and  does  not  ask  to  have  6.  In  New  Toxk,  General  Rule  22  of 
it  done  by  a  proper  motion  for  that  the  Supreme  Court  provides  that  the 
purpose,  he  must  come  prepared  to  motion  *'  must  be  noticed  before  de- 
meet  any  proof  which  the  plaintiff  murrine  or  answering  the  pleading, 
may  offer  which  shows,  or  tends  to  and  within  twenty  days  from  the  serv- 
show,  the  real  nature  of  the  injuries  ice  thereof."  Where  the  plaintiff's  at- 
which  were  the  direct  result  of  the  torney  obtained  an  order  granting  him 
accident."  '*  twenty  days  further  and  additional 
Wbere  Pleading  RadioaUy  Defsottire. —  time  to  plead  or  otherwise  move  in 
A  complaint  in  an  action  for  slander,  respect  to  "  the  defendant's  answer,  it 
which  does  not  aver  that  the  defendant  was  held  that  he  might  move  at  any 
spoke  the  alleged  slanderous  words,  timebefore  the  expiration  of  the  twenty 
fails  to  state  a  cause  of  action,  and  days  extension.  Hammond  v.  Earle,  5 
where  a  complaint  alleged  that  the  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  105. 
plaintiffs  were  husband  and  wife  on  a  But  in  Brooks  v.  Hanchett,  36  Hun 
certain  day  "when  the  slanderous  (N.  Y.)  70,  where  the  defendant  pro- 
words  hereinafter  mentioned  were  cured  extensions  of  time  to  answer  or 
spoken  by  the  defendant,"  and  then  demur  both  by  stipulation  of  the  plain- 
proceedecl  to  charge  that  certain  slan-  tiff  and  by  an  order  of  court,  neither  of 
derous  words  were  spoken  on  that  day  which  reserved  the  right  to  move  to 
of  and  concerning  the  plaintiff's  wife,  correct  the  complaint,  it  was  held  that 
but  failed  to  state  directly  and  posi-  he  had  waived  all  ol3Jections  to  the 
tively  by  whom  they  were  spoken,  it  complaint,  and  that  his  subsequent 
was  held  that  there  was  no  error  in  motion  to  make  more  definite  and  cer- 
rejecting  all  evidence  offered  by  the  tain  was  barred. 

plaintiff.     Roberts  t'.  Lovell,  38  Wis.  Where    an    amended    complaint  Is 

211.     See  also  the  same  principle  ap-  served  by  leave  of  the  court  the  time 

plied  in  Hazard  Powder  Co.  v.Volger,  within  which  the  plaintiff  may  move 

3  Wyofning  189.  to  make  more  definite  and  certain  tht 
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but  it  has  been  held  that  the  motion  may  be  made  at  any  time 
before  the  period  for  answering  has  expired,*  and,  on  the  other 
hand,  that  it  cannot  be  made  after  demurrer,*  or  answer,*  or 
upon  the  trial* 

A  Kotion  Made  out  of  TixM  may  be  stricken  from  the  files  upon 
application  of  the  adverse  party.* 

(5)  Form  of  Motion. — The  motion  must  point  out  the  defects 
in  the  pleading  assailed,  and  show  in  what  respect  it  ought  to 
be  made  more  definite  and  certain,®  and  unless  the  motion 
can  be  allowed  in  the  exact  form  presented  to  the  court  it  will 
be  denied.'' 

(6)  Notice  of  Motion. — The  motion  can  only  be  made  upon 
notice.^ 

(7)  Order  Granting  Motion,  and  Effect  of  Noncompliance  There- 
with, — The  order  granting  the  motion  should  direct  in  what  par- 
ticular the  defective  pleading  is  to  be  amended,®  and  upon  failure 
to  comply  therewith  the  pleading  may  be  stricken  from  the  files, *^ 

new  answer  runs  from  the  time  of  filing  6.  Kerr    v.    Reece,    27    Kan.    338; 

the  same.     Walker  v.  Granite  Bank,  i  Nischke  v,  Wirth,  66  Wis.  319;  Trues- 

Abb.  Pr.N.S.( N.Y.  Supreme  Ct.)  406.  deH  v.  Hull,  35  Minn.  ^68.    See  also 

If  a  motion  not  made  within  the  time  Kellj  v,  Rogers,   21  Minn.  146;  and 

prescribed  bj  the  rule  is  granted,  no  supra,  IX.  i.  ^.  Special  Demurrer, 

costs  will  be  given.     Simmons  v.  Sim-  Amotion  to  require  "the  plaintiff 

mons,  21  Abb.  N.  Cas.  (N.  Y.  Supreme  to  make  the  allegations  in  his  petition 

Ct.)  469.  more  specific  and  certain,"    without 

1.  Young  V.  Lynch,  66  Wis.  514,  further  specification  of  defects,  is  too 
holding  that  if  the  time  to  answer  has  general  to  assign  error  upon  after  an 
been  extended  bj  stipulation  the  de-  adverse  ruling.  Fischer  v.  Coons,  26 
fendant  has  a  right  to  make  the  mo-  Neb.  400. 

tion  within  the  time  so  extended,  and  7.  McDuffie  v,  Bentlej,  27  Neb.  380. 

that  an  objection  that  the  motion  was  Thus   if    the    motion    is  addressed 

not  made  in  time  must  be  presented  in  jointly  to  two  or  more  paragraphs  of 

the  trial  court  or  it  will  not  be  enter-  a  pleading,  it  will  not  be  granted   if 

tained  on  appeal  from  a  ruling  upon  either  paragraph  is  free  from  the  speci- 

the  merits  of  the  motion.  fied  defect.     Corns  v.  Clouser,  137  Ind. 

2.  Fritz    V.  Grosnicklaus,   20  Neb.  201. 

413;  Smith   V.   Summerfield,   108  N.  8.  Tackins  v,  Dickinson,  39  S.  Car. 

Car.  284;  Sere  v,   Coit,   5   Abb.  Pr.  436;  Nischke  v.  Wirth,  66  Wis.  319. 

(N.  Y.  Supreme  Ct.)  481 ;  De  Carrillo  9.  Nischke  v,  Wirth,  66  Wis.  319. 

V,  Carrillo,  53  Hun  (N.  Y.)  359.  10.  Cathcart  v.  Peck,  11  Minn.  45; 

In  Wolfe  V,  Wilsey,  2  Ind.  App.  549,  Colter  v.  Greenhagen,  3  Minn.  126, 

a  motion  made  after  demurrer  over-  where  the  court  granted  a  motion  to 

ruled  was  denied  upon  the  merits  with-  make  the  answer  more  definite  and 

out  questioning  the  propriety  of  the  certain,  and  directed  that  it  be  stricken 

motion  at  that  stage  of  the  cause.  out    altogether    if    not    amended,   in 

8.  German  Nat.   Bank  v,  Leonard,  which  event  the  plaintiff  was  to  take 

40  Neb.  676;  Pugh  V,  White,  78  Ky.  judgment   as   for  want  of  an  answer. 

210;    Smith  V.  Summerfield,    108  N.  Corbin  v.  George,  2  Abb.  Pr.  (N.  Y. 

Car.  284.    See   also  infra,  IX.  3.  b.  Supreme  Ct.)  465.     See  also  Kellogg 

Waiver  hy  Proceeding  in  Ike  Cause,  v.  Baker,  15  Abb.  Pr.  (N.  Y.  Super. 

4.  Nischke  v.  Wirth,  66  Wis.  319;  Ct.)   286.     But   if,  after  striking  out 

Stokes  V.Taylor,  104  N.  Car.  394.     It  the  uncertain  allegations  in  an  answer, 

comes  too  late  after  the  case  is  called  other  issues  would  remain  to  be  tried, 

for  trial.    St.  Louis,  etc.,  R^  Co.  v.  an  order  giving  the  plaintiff  the  right 

Snavele^,  47  Kan.  637.  to    apply    for   judgment    unless    the 

6.  Fntzf;.Gro8nicklaus,  2oNeb.  413.  defendant     amends,      is     erroneous. 
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or  the  court  may  enter  an  order  precluding  evidence  upon  the 
trial  in  support  of  the  defective  allegations.* 

(8)  Review  of  Ruling  on  the  Motion. — A  motion  to  make  more 
definite  and  certain  is  in  a  large  measure  addressed  to  the  discre- 
tion of  the  court,*  and  its  ruling  thereon  will  be  reversed,  if  at 
all,  only  for  an  abuse  of  discretion.* 

3.  Defects,  How  Cured  or  Waived— a.  Cured  by  Amendment, 
Answer,  Verdict  or  Findings,  or  Statute  of  Jeofails— py 

Amendment. — Indefiniteness  or  uncertainty  in  a  pleading  is  a  defect 
that  may  readily  be  cured  by  amendment  upon  motion  of  the 
pleader.^ 

By  Answer. — Where  the  answer  admits  facts  which  are  defectively 
alleged  in  the  complaint,' or  sets  out  facts  from  which  the  courc 
can  see  that  a  sufficient  cause  of  action  appears  in  the  record,  the 
defect  in  the  complaint  is  cured  by  the  answer.* 

Hughes  V,  Chicago,  etc.,  R.  Co.,  45  N.  St.  Rep.  471 ;  Arrieta  v.  Morrisser,  i 

Y.  Super.  Ct.  114.  Abb.  Pr.  N.  S.   (N.  Y.  C.  PI.)  4*39; 

Time  Limited  In  Order. — In  Corbin  z'.  Brinkerhoff  v.  Perry,  59  How.  Pr.  (N. 

George,  2  Abb.  Pr.  (N.  Y.  Supreme  Y.  Supreme  Ct.)  155.    C^ir/ra,  Dudley 

Ct.)  465,  the  court  entered  an  order,  v,  Grissler,  37  N.   Y.  Super.  Ct.  412, 

on  the  plaintiff's  motion,  that  one  of  where  the  order  was  reversed, 

the  defenses  contained  in  the  answer  In  Hughes  v.  Chicago,  etc.,  R.  Co., 

be  struck  out  unless   the    defendant  45  N.  Y.  Super.  Ct.  114,  conceding 

so  amended  his  answer,  within  twenty  that  an  order  to  make  the  answer  more 

days  after  service   of  a  copy  of  the  definite  and  certain  was  not  appealable 

order  on  his  attorney,  as  to  make  the  as  a  general  rule,  it  was  held  in  that 

allegations  in  the  defense  more  defi-  instance  that  the  order  deprived  the 

nite  and  certain.  defendant  of  a  substantial  right  and 

1.  Lynch  v.  Walsh  (City  Ct.),  9  N.  was  appealable.  See  Culver  v,  HoUis- 
Y.  St.  Rep.  520.  ter,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

2.  Renton  v.  St.  Louis,  i  Wash.  Ter.  405. 

2x5;  Bowers  v.  Schuler,  54  Minn.  99;  Record  on  Appeal. — ^The  denial  of  a 

Cathcart  v.  Peck,  11  Minn.  45.  motion  to  make  more  definite  and  cer- 

S.  Cathcart  v.  Peck,   11  Minn.  45;  tain  will  not  be  reviewed  in  the  appel- 

McDuflie  V,  Bentley,  27  Neb.  380.  late  court  unless  the  motion,  the  ml- 

IMreet  Appeal  from  Order. — ^In  most  ing  thereon,  and  exceptions  are  made 

cases  the  ruling  is  reviewed  on  appeal  parts  of  the  record  by  a  bill  of  excep- 

from  final  judgment,  but  in  Wisconsin  tions   or  by  order  of  court.     Ripley 

an  order  denying  a  motion  to  make  a  County  v.  Hill,  115  Ind.  316;  Sluyter 

complaint  more  definite  and  certain  is  v.  Union   Cent.  L.  Ins.  Co.,  3  Ind. 

appealable.     -Spensley    v.    Janesville  App.  312. 

Cotton  Mfg.  Co.,  62  Wis.  549;  Barney  Harmlese  Error. — Even  if  an  order 
V.  Hartford,  73  Wis.  95;  Cheney  v.  denying  the  motion  is  erroneous  it  will 
Chicago,  etc.,  R.  Co.,  75  Wis.  223;  not  be  reversed  where  the  applicant 
Burnham  v.  Milwaukee,  69  Wis.  379;  was  sufficiently  protected  by  a  stipula- 
Young  V,  Lynch,  66  Wis.  514.  And  tion  of  the  aaverse  party  which  fur- 
so  is  an  order  granting  the  motion,  nished  the  requisite  certainty.  Van 
Nischke  v.  Wirth,  66  Wis.  319,  where  Tassell  v,  Beecher,  8  Misc.  Rep.  (N. 
the  order  was  reversed.  Y.  Super.  Ct.)  26. 

In  New  Tork  an  appeal  lies   from  4.  See  article  Amendments,  vol.  r, 

an  order  denying   a  motion  to  make  pp.  560,  561.    Young  v.  Lynch,  66  Wis. 

a  pleading  more  definite  and  certain.  514;  Boston,  etc.,  R.  Co.  v.  Pearson,  128 

Loewenthal   v.   Philadelphia   Rubber  Mass.  445 ;  Trippe  v,  Du  Val,  33  Ark. 

Works  (Supreme  Ct.),  18  N.  Y.  Supp.  811,  holding  that  an  answer  which  is 

523;  Goodman  v.  Robb,  41  Hun  (N.  indefinite  and  uncertain  may  be  amend- 

Y.)  605;  Langdon  v.  New  York,  etc.,  ed  afterverdlct  toconform  to  the  proof. 

R.    Co.    (Supreme    Ct.),    39    N.   Y.  5.  Johnson  v.  Finch,  93  N.  Car.  205; 
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BjVadiet  or  Findiiigi. — Where  the  statement  of  a  cause  of  action 
or  defense  is  merely  indefinite  or  uncertain,  the  defect  is  cured  by 
a  general  verdict,^  or  by  the  finding  of  the  court  as  the  trier  of 
the  facts  * 

Dunham    v,   Bjmes,  36   Minn.    106;  Iowa, — Hablichtel  v,  Yambert,  75 

Kelljz;.  Rogers,  21  Minn.  146;  Whitte-  Iowa  540;  Crossen  t;.  White,  19  Iowa 

more  v.  Ware,  loi  Mass.  352;   Pugh  109;  Rivereau  v.  St.  Ament,  3  Greene 

V.  White,  78  Ky.  210.  (Iowa)  118;  Independence  Mills  Co.  v. 

Wtthdrawal  of  Answer. — Such  an  an-  Burlington,  etc.,  R.  Co.,  72  Iowa  535. 

swer  was  held  to  aid  the  complaint  and  Kentucky.  —  Murphy  v.  Hubble,  2 

uphold  the  judgment,   although   the  Duv.  (Ky.)  247. 

answer  was  withdrawn  after  the  close  Maine. — Lane  v.  State  Mut.  F.  Ins. 

of  the  testimony,  and  another  contain-  Co.,  12  Me.  44. 

ing  no  admissions  was  filed   in  lieu  Massachusetts. — Worster    v.   Canal 

thereof.     Enterprise  Coal  Co.  v.  Lib-  Bridge   Proprietors,  16  Pick.  (Mass.) 

erty  Brewing  Co.,  20  Mo.  App.  x6.  541 ;  Wilson  v.  Coffin,  2  Cush.  (Mass.) 

1.  "  When  there  is  any  defect,  im-  316. 

perfection,  or  omission  in  any  plead-  Minnesota, — Chesterson  v,  Munson, 

ing,  whether    in  substance  or  form,  27  Minn.  498. 

which  would  have  been  a  fatal  objec-  Missouri. — Hay  v.   Short,  49  Mo. 

tion  upon  demurrer,  if  the  issue  joined  139,  a  case  of  a  defective  answer ;  Buck 

be  such  as  necessarily  required  on  the  v.  People's  St.  R.,  etc.,  Co.,  46  Mo. 

trial  proof  of  the  facts,  so  defectively  App.  555;  Turner  v.  St.  Louis,  etc., 

or  imperfectly  stated  or  omitted,  and  R.  Co.,  20  Mo.  App.  632;  ^Enterprise 

without  which  it  is  not  to  be  presumed  Coal  Co.  v.  Liberty  Brewing  Co.,  20 

that  either  the  judge  would  direct  the  Mo.  App.  x6;  Hamlin  v,  Carruthers, 

jury  to  give,  or  the  jury  would  have  19  Mo.  App.  567. 

given,  the  verdict,  such  defect,  imper-  New  Tork. — Brown  v.  Harmon,  21 

lection,  or  omission  is  cured  by  the  Barb.  (N.  Y.)  508. 

verdict."    Brown  v,  Harmon,  21  Barb.  Oregon. — McKay  v,  Musgrove,    15 

(N.  Y.)  508.     This  is  a  familiar  rule,  Oregon  162 ;  Andros  v.  Childers,  14 

not  only  at  common  law  but  under  the  Oregon  447,  a  defective  answer, 

codes,  and  the  following  cases  illus-  Pennsylvania. — Morrison  v.  More- 

trate  its  efficacy  in  curing  the  class  of  land,   15  S.  &  R.   (Pa.)  61;  Shaw  v. 

defects  discussed  in  this  article.  Redmond,   ix  S.  &  R.   (Pa.)  27;  Mc- 

California, — People    v.    Rains,    23  Credy  v,  James,  6  Whart.  (Pa.)  547; 

Cal.  128.  Thomas  v,  Hodgson,  4  Whart.  (Pa.) 

Colorado. — Smith  v.  Bauer,  9  Colo.  492;  Smith  v.  Latour,  18  Pa.  St.  243; 

380.  Stone  V.  Furry,  Add.  (Pa.)  114. 

Connecticut. — Shaw   v,   Waterbury,  Texas. — McClellan  v.  State,  22  Tex. 

46  Conn.  263;    Lee  v.  Barkhamsted,  405. 

46  Conn.  213;  Hendrick  v,  Seeley,  6  Vermont. — Rea   v,    Harrington,  58 

Conn.  179.  Vt.  181. 

Georgia. — James  v,  Atlanta  St.  R.  United  States. — Glaspie  t'.  Keator, 

Co.,  90  Ga.  695.  56  Fed.  Rep.  203;  Carroll  v.  Peake,  i 

Illinois.— Moline  Plow  Co.  v.  An-  Pet.  (U.  S.)  18. 
derson,  24  111.  App.  364;  Shreffier  v.  Elfect  of  Motion  finr  Peremi>tory  In- 
NadelhoflPer,  133  111.  536;  Lake  Shore,  ttmction. — In  Hazard  Powder  Co.  v, 
etc.,  R.  Co.  V.  O'Conner,  115  111.  254;  Volger,  3  Wyoming  189,  where  ma- 
Kelly  V.  Valentine,  17  111.  App.  87;  terial  facts  were  stated  in  the  petition 
Warren  v.  Harris,  7  111.  307.  by  way  of  inference  and  argument,  and 

Indiana. — Peters  v.  Banta,  120  Ind.  the  defendant  moved  for  a  peremptory 

416;  Colchen  v,  Ninde,   120  Ind.  88;  instructionat  the  close  of  the  evidence, 

Evansville,  etc.,  R.  Co.  v,  Willis,  80  it  was  held  that  a  denial  of  the  motion 

Ind.  225;  Reid   v,  Mitchell,  95  Ind.  was  erroneous,  and  that  by  making  the 

397;  Allen  7;.  Shannon,  74  Ind.  164;  motion  the  defendant  was  saved  from 

wells  V.  Rhodes,  114  Ind.  467;  Hunt-  the  rigor  of  the  rule  which  cures  de- 

ington  V.  Mendenhall,   73   Ind.  460;  fects  by  verdict. 

Phenix  Ins.  Co.  v.  Wilson,  132  Ind.  S.  Lewis  v.  Bortsfield,  75  Ind.  390; 

449;  Felger  v.  "Etzell,  75  Ind.  417.  Garard  v,  Garard,  135  Ind.  15. 
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On  the  other  hand,  a  verdict  does  not  heal  a  defect  which 
amounts  to  an  entire  omission  to  allege  a  matter  which  is 
essential  to  make  out  a  cause  of  action  or  defense.* 


1.  Bogenschutzt'.  Smith,  84  Kj. 330;  tion,  and,  of  consequence,  his  ground 

Gaylord  V.  Payne,  4  Conn.  190;  Shref-  of    recovery  is    totally  defective.    It 

fler  t'.  NadelhofTer,  133  111.  536.  results  that  the  arrest  of  judgment  was 

Iiuitancei  of  Fatal  Defiscta. — Where  correct." 
the  replication  to  a  plea  of  perform-  In  assumpsit,  upon  an  executory 
ance  to  an  action  on  a  probate  bond  agreement,  where  the  plaintiff's  prom- 
averred  **  that  the  administrator,  un-  ise  is  the  consideration  for  the  under- 
der  color  of  authority  from  the  court  of  taking  of  the  defendant,  the  declara- 
probate,  and  with  intent  to  defraud  the  tion  must  allege  the  plaintiff's  promise 
creditors  of  the  estate  out  of  their  just  explicitly  and  expressly.  Therefore, 
debts,  sold  real  estate  of  the  deceased,  where  the  declaration  in  such  action 
which  was  of  the  value  of  two  thou-  stated  that  in  consideration  that  the 
sand  six  hundred  and  ninety-five  dol-  plaintiff,  at  the  special  instance  and 
lars,  for  eight  hundred  dollars,"  it  was  request  of  the  defendant,  would  labor 
held  that  this  averment  was  insuffi-  for  the  defendant  one  year,  the  defend- 
cient,  for  uncertainty  in  the  description  ant  promised,  etc.,  and  there  was  no 
of  the  estate  so  sold,  and  was  not  cured  averment  that  the  plaintiff  had  per- 
by  the  verdict.  Griffin  v.  Pratt,  3  formed  such  labor,  either  wholly  or 
Conn.  513,  where  the  court  said:  **It  partially,  it  was  held  that  the  words 


has  been  contended  that  the  imperfec- 
tions of  the  replication  are  cured  by 
the  verdict  of  the  jury.  This  must  be 
admitted  so  far  as  respects  the  omis- 


** would  labor"  did  not  import  a 
promise  to  labor,  and  the  declara- 
tion was  insufficient  and  not  cured 
by  verdict.  Russell  v,  Slade,  12  Conn. 


sion  to  specify  the  time  at  which  the  455. 

acts   alleged  in  the  replication  were  But  in  connection  with  the  case  last 

done,  the  giving  no  rule  of  damages  cited  see  Felger  v.  Etzell,  75  Ind.  417, 

and    other    defective   statements;  but  where,  after  verdict  in  an  action  for 

the  verdict  has  not  remedied  and  can-  breach   of   promise  to  marry,  it  was 


not  remedy  the  defects  in  the  ground 
or  right  of  recovery.  The  omission 
to  allege  a  matter  in  the  pleadings  es- 
sential to  the  action,  unless  it  may  be 


held  that  an  objection  that  the  com- 
plaint,in  stating  the  mutual  promises  of 
the  parties,  alleged  that  the  defendant's 
promise  was    made  in   consideration 


implied  from  the  allegations  made,  is  that  the  plaintiff  would  promise  to 
never  cured  by  verdict,  because  every  marry  him,  and  not  that  she  did  prom- 
such  matter,  being  traversable,  must  be  ise,  was  overcome  by  the  verdict  and 
averred,  that  it  may  be  put  in  issue,  came  too  late  on  motion  in  arrest  of 
*  *  *  The  principle  in  Rushton  v.  As-  judgment. 

pinall,  Doug.  679,  is  thus  declared  by  A  Charge  in  the  Alternative  cannot 
Lord  Mansfield:  *That  where  the  be  cured  by  verdict  nor  by  a  judgment 
plaintiff  has  stated  his  title,  or  ground  by  default.  Thus  a  complaint  alleging 
of  action,  defectively  or  inaccurately,  that  the  defendant  collected  and  re- 
it  is  a  fair  presumption,  after  verdict,  ceived  certain  moneys  as  the  agent  or 
that  they  were  proved;  but  where  the  attorney  in  fact  of  the  plaintiff,  and 
plaintiff  totally  omits  to  state  his  title  embezzled  and  converted  the  monejs 
or  cause  of  action  it  need  not  be  proved  to  his  own  use,  and  praying  that  he  be 
at  the  trial,  and  therefore  there  is  no  adjudged  guilty  of  fraud,  and  forjudg- 
room  for  presumption.'  And  with  ment  and  execution  against  his  person 
respect  to  presumptions  after  verdict  it  and  property,  was  held  insufficient  to 
is  said  by  BuUer,  J.,  in  Spieres  v.  sustain  a  verdict  convicting  the  defend- 
Parker,  i  T.  R.  141 :  'Nothing  is  to  be  ant  of  fraud.  Porter  v.  Hermann,  8 
presumed  but  what  is  expressly  stated  Cal.  619,  holding  that  the  words  **  at- 
in  the  declaration,  or  what  is  neces-  torney  in  fact"  are  not  synonymous 
sarily  implied  from  those  facts  which  with  the  term  **  agent,"  and  that  where 
are  stated.'  In  this  case  the  facts  the  character  or  capacity  in  which  a 
wholly  omitted  by  the  plaintiff,  and  party  is  alleged  to  have  acted  is  es- 
not  presumable  from  others  which  are  sential  to  the  charge  of  fraud,  that 
averred,  were  of  the  gist  of  his  replica-  character  or  capacity  must  be  averred 
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By  SUtute  of  Jeoteile. — Statutes  providing  that  no  judgment  shall 
be  reversed  for  errors  or  defects  amendable  in  the  trial  court  or 
not  affecting  the  substantial  rights  of  a  party,  operate  to  cure 
indefiniteness  and  uncertainty  in  pleadings.^ 

b.  Waiver  by  Proceeding  in  the  Cause. — Where  a  party 

demurs,*  or  pleads  to  the  merits,'  or  goes  to  trial,*  or  notices 
the  cause  for  trial,*  without  objecting  to  his  adversary's  pleadings, 
he  waives  all  objections  thereto  on  the  ground  of  indefiniteness 
and  uncertainty.® 

X.   BsnVITBNBflS  Am)  CSBTAIHTT  DT  BQTJITT  PUEADnrGS— 1.   The 

Oeneral  Bnle. — It  is  commonly  conceded  that  the  rules  of  pleading 
are  not  so  stringent  in  courts  of  equity  as  in  courts  of  law  ;^  and 
general  certainty,  or  certainty  to  a  common  intent,^  is  usually 
sufficient  in  equity  pleadings.* 

in  direct  and  positive  terms,  or  the        6.  Olijeotioiia  on  Appeal. —  Objection 

charge  must  fail.  cannot  be  first  made  on  appeal.   Brown 

1.  Mcllroy  v,  Adams,  33  Ark.  315 ;  v.    Martin,   35    Cal.  82 ;    Mendocino 

Watt  V.  Pittman,  135  Ind.  168;  Gassen  County  v.  Morris,  32  Cal.  145;  People 

p.  Bower,  73  Cal.  555;  Evansville,  etc.,  v.  Rains,  23  Cal.  138;  Gimmy  v.  Gim- 

R.  Co.  V.  Maddux,  134  Ind.  571.  my,  33  Cal.  633 ;  Lingenfelter  v.  Phoe- 

S.  Fritz  V.   Grosnicklaus,   20  Neb.  nix  Ins.  Co.,  19  Mo.  App.253;  Auten- 

413;  Burr  V.  Brantley,  40  S.  Car.  538.  rieth  v.  St.  Louis,  etc.,  R.  Co.,  36  Mo. 

See  also  sufra^  IX.  2.  h.  (4)  At  What  App.  254;   Quirk  v.  Clark,  7  Mont. 

Stage  of  Proceedings.  231 ;  Orman  v.  Mannix,  17  Colo.  564; 

But  in  some  instances  the  defect  may  Mulock  v.  Wilson,  19  Colo.  296 ;  Kim- 
be  taken  advantage  of  by  demurrer,  ball  v,  Lyon,  19  Colo.  366 ;  Kuehn  v, 
^eesu^ra,  IX.  2.  a,  I}efnurr€r.  Wilson,  13  Wis.   104;  School  Section 

8.  Glaspie  v.  Keator,  56  Fed.  Rep.  16  v.  Odlin,  8  Ohio  St.  293. 
203;  Gaines  z;.  Summers,  39  Ark.  482;        7.  Cockrell  t;.  Gurley,  26  Ala.  405; 

Huntington  v.Mendenhall,  73  Ind.  460;  Crane  v.  Deming,  7  Conn.  394;  Coth- 

Rivereau    v.    St.    Ament,    3   Greene  ran  v.  Scanlan,  34  Ga.  555 ;  Grove  v. 

(Iowa)  118;  Weaver  v.  Harlan,  48  Mo.  Rentch,    26    Md.    376;    Bolgiano    v. 

-^PP-  319 »  Walker  v.  Point  Pleasant,  Cooke,  19  Md.375;  Lingant^.  Hender- 

49Mo.App.  344;   Pettis  t;.  Westlake,  son,   i  Bland  (Md.)  336;   Mutual  L. 

4  III.  535;  Bauman  v.  Bean,  57  Mich.  Ins.  Co.  v.  Sturges,  33  N.  J.  Eq.  338; 
i;  Long  V.  Kinard,  Harp.  (S.  Car.)  Merriman  v.  Laceneld,  4  Heisk. 
47;  Huber  v.  Wilson  (Supreme  Ct.),  (Tenn.)  317;  Walker  v.  Cottrell,  6 
n  N.  Y.  Supp.  377 ;  Cathcart  v.  Peck,  Baxt.  (Tenn.)  371.  See  also  Story  Eq. 
IX  Minn.  45.  PI.,  §  340;  McEwen  v,  Broadhead,  ix 

4.  Chesterson  v,  Munson,  37  Minn.     N.  J.  Eq.  129. 

498;  Trippe  v.  Du  Val,  33  Ark.  811 ;  8.  See  supra,  II.  Degrees  of  Cer- 

Boston,  etc.,  R.  Co.  v.  Pearson,    138  tainty. 

Mass.  445;    Hurst  v.   Ash  Grove,  96  9.  Mewshaw  v.   Mewshaw,    3   Md. 

Mo.  168;  Evansville,  etc.,  ll.  Co.  v,  Ch.  15;    Farr  v.  Farr,  34  Miss.  597; 

Willis,  80  Ind.  335;  Smith  v.  Bauer,  Harrison  v,  Farrington,  40  N.  J.  Eq. 

9  Colo.  380;  McKay  v.  Musgrove,  15  353;  Stover  v.  Wood,  31  N.  J.  Eq.  419; 

Oregon   163;  Hall  v.  McKechnie,  32  Henninger  v.  Heald,   51  N.  J.  Eq.  74; 

Barb.  (X.  Y.)  345;  Armstrong -y.  Dan-  Gogherty  v.  Bennett,  37  N.  J.  Eq.  87; 

*^7»  75  Hun  (N.  Y.)  405;  Stickney  v.  Paterson,   etc.,  R.  Co.  v.  Jersey  City, 

Blair,  50  Barb.    (N.  Y.)  341;  Seeley  9  N.  J.  Eq.  434;  Randolph  v.  Daly,  16 

V.  Engell,    13   N.   Y.   544;    Posey  v,  N.    J.   Eq.   314;    Prescott  v.  Everts,  4 

Green,  78  Ky.  163;  Folsom  v.  Brawn,  Wis.    314;   St.  Louis  v.  Knapp   Co., 

25N.  H.  114.  See  also  Page  t;.  Monks,  104  U.  S.   661.     See  also  McEwen   v. 

5  Gray  (Mass.)  493;  Benham  v.  Smith,  Broadhead,  11  N.  J.  Eq.  139. 

53  Kan.  495.  Oonstmctloxi  of  PleadlngB. — Pleadings 

5.  Kellogg  V,  Baker,  15  Abb.  Pr.  '  in  equity  are  most  strongly  construed 
(N.  Y.  Super.  Ct.)  386.  against  the  pleader.     See  article  Con- 
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-a.  In  General. — There  are  some  cases  m  which 
isive  and  categorical  certainty  is  required  in  a  bill  in 
a  declaration  at  common  law,'  but  in  most  cases  a 
de  is  allowed,  and  general  certainty  is  all  that  the 
:ty  require  in  the  statement  of  facts  in  a  bill* 
sften  be  indirectly  alleged,  or  expressed  by  necessary 
ind  a  charge  in  general  terms,  where  it  is  the  point 
:  merits  of  the  cause  turn,  and  does  not  come  in 
nd  incidentally,  will    warrant    the  production  of 

Plbadikob,  vol.  4,  p.  had  heard  so.    Uxbridge  v.  Staveland, 

I  Vc«.  56. 

true  that  the  Ianc:uage  In  t,  Bill  to  Op«n  S«ttl*d  Aoconnta. — 

y  when  equivocal  is  to  "If  a  mistake  Ib  alleged   it   must   be 

lost    Btrongl7    against  stated  with  precision,  and  made  appar- 

lere  Is  no   rule  which  ent,  ao  that  the  court  may   rectify  it 

he  consideration  of  a  with   a  feeling  of  certsintj  that  it  fs 

n   of  doubtful   import  not  committing  another,  and  perhapu 

ither allegations  In  the  greater,  mistake."    Steams  t.  Page, 

1  render  the  pleader's  7  How.  (U.  S.)  819;  Fraser  i'.  Hext,  3 

nd  certain."    Coggill  Strobh.  Eq.  (S.  Car.)  150. 

Conn.  439.    See  also  In  a  bill  to  surcharge  and  falsifj,  a 

ollar,  ;k  Mich.  6tl ;  mere  general  charge  of  errors  is  fnsuf- 
Gclent.  Preston  v.  Stuart,  29  Gralt. 
(Va.)389,  a  case  of  trustee's  accounts; 

.  Calvit   V.   Markham,   3   How.  (Miss.) 

observed  in  a  bilHor  343:    Threlkeld   v.    Dobbins,   45   Ga. 

I  a  complaint  in  a  real  144;  Leaycraft  v.  Dempsey,  15  Wend. 

Hurt  f.  Freeman,  63  <N.  Y.)  83;  Mebane  v.  Mebane,  i 
Ired.   Eq.   (N.   Car.)  403;    Brown   v. 

taod. — It  Is  a  general  Vandyke,   3   N.   J.  Eq.   795 ;  Hoyt  v. 

fraud  Is  alleged,  the  Clarkeon,  13  Oregon  fi. 

git  must  be  particular-  naftdlns  Tandm. — When  a  plaintiS 

e  article  Fraud.  relies  on  a  tender  for  relief,  he  must 

In  East  India  Co.  allege  substantially  all  the  (acts  which 

'        -  ■      ileat"            ■      '-     -■ 


[  Ves.  Jr.  387,  it  was     are  necessary  in  pleading  a  tender 
er  that  a   bill  by  the     law.     Cothran  v.  Scan*  " 

lany  against  a  resident    But  seeEwinsii.  Gordi 


that  a   bill  b;;y  the     law.     Cothran  f.  Scanlan,  34  Ga.  555. 

'~ist  a  resident    But  seeEwinsii.  Gordon,  49  N.  H.  444. 

of  profits  of        9.  St.  Louis  v.  Knapp  Co.,  13  Fed. 


he    had   fraudulently  Rep.  144,  "H  U-  S.  661;  Dui 

his  own   benefit,  was  Eaton,   etc.   R.  Co.,  I   Bond   \>j.  a.} 

precise    without    an  493;  Mutual  L.   Ins.   Co.  v.  Sturges, 

the    defendant  was  a  33  K.J.Eq.338;  Henninger  r.  Heald, 
51  N.  J,   Eq,  74;    Ferguson  v.  Hass, 

uAa  THtlmoii7.— In   a  Phil.  Eq.  (N.  Car.)  113. 

e  the  testimony  of  wit-  TeebnlMl  Words  Vniieoauary. — It    is 

a  right  of  way,  Lord  sufficient  to  state  the  facts  relied  on, 

bought  the  bill  must  without  the  use  of  the  technical  words 

■  fer  ei  trans  in  the  which   signify  the  legal  consequences 

is  required  in  a  dec-  of  the  matter  stated.     Rodes  v.  Bush, 

Gell  V.  Hayward,  i  5  T.  B.  Mon.  (Ky.)  475,  holding  that 
the  fact  being  stated  from  which  usury 

LMlxnsM. — And  where  followed  as  a  legal  conclusion,  it  was 

ght  to  charge  assign-  not  necessary  to  charge  that  the  trans- 

ich  of  covenant,  Lord  action  was  uaurlou!^. 

idered  the  same  aver-  DtiarlpttOB  of  Pfttent.— A  bill  to  en- 

claration  at  law  to  be  join  infringement  of   a  patent  for  an 

that    the   defendants  "improvement  in  cable  railways"isde- 

d  not  that  the  plaintiff  murrableforuncertaintjinthedescrip- 
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evidence  to  particular  facts.^     The  bill  should,  however,  at  least 

tion   of   the  patent.     Wise  v.  Grand  ments  in  the  bill.     Duckworth  t;.  Duck- 

Ave.  R.  Co.,  33  Fed.  Rep.  377.  worth,  35  Ala.  70;   Richards  v,  Rich- 

1.  Cooper  Eq.  PI.  6;  Aikin  v,  Bal-  ards,  98  Ala.  599;  Spence  v.  Duren,  3 

lard.  Rice  Eq.  (S.  Car.)  13;  Bolgiano  Ala.  251;  Moorer  v.  Moorer,  87  Ala. 

V.  Cooke,  19  Md.  375 ;  Grove  v.  Rentch,  545 ;  Danforth  v,  Herbert,  33  Ala.  497 ; 

26  Md.  376.     See  also  Riley  V.  Carter,  Ridlej  v,  Ennis,  70  Ala.  463;  Perry 

76  Md.    581;  Champlin  v.  Parish,  3  v.  Perry,  65  Me.  399;  Wright  v.  Dame, 

Edw.   Ch.  (N.    Y.)    581;   Whelan   v.  22  Pick.  (Mass.)  55;  Kunkel  v.  Mark- 

Whelan,  3  Cow.  (N.  Y.)  537;  Rivers  ell,  26  Md.  390;  Stoddard  v,  McLane, 

V,  Carleton,  50  Ala.  40;  Bondurant  v,  56  Mich.  11;  Wright  v.  Hicks,  15  Ga. 

Sibley,  29  Ala.  570 ;  Lovell  v.  Farring-  160 ;  Rainier  v.  Howell,  9  N.  J.  Eq.  121 ; 

ton,  50  Me.  239 ;  Nesmith  v.  Calvert,  I  Search  v.  Search,  27  N.  J.  Eq.  137; 

Woodb.  &  M.  (U.  S.)  34;  California  Kinney  v.  Consolidated  Virginia  Min. 

Bank  v.  Cowan,  61  Fed.  Rep.  871.  Co.,  4  Sawy.  (U.  S.)  438. 

nHutratlons. — Where  a  bill  alleged  Thus  a  bill  to  remove  from  the  plain- 
that  the  officers  of  a  railroad  company  tiff's  title  a  cloud  caused  by  the  fraud- 
had  in  divers  ways  squandered  and  ulent  procurement  of  a  deed,  is  open 
embezzled  and  misappropriated  funds,  to  criticism  if  it  does  not  show  whether 
etc.,  of  the  company,  it  was  held  that  the  charge  against  the  defendant  is  one 
the  charge  was  sufficiently  specific  to  of  forgery,  or  of  procurement  of  a  gen- 
require  an  answer,  and  was  not  de-  uine  signature  to  a  genuine  deed  by 
murrable.  Shea  v,  Knoxville,  etc.,  R.  fraud  practiced  upon  the  grantor. 
Co.,  6  Baxt.  (Tenn.)  277.  Foster  v.  Hill,  55  Mich.  540. 

The    allegation    that  certain  lands  A  bill  alleging  that  certain  improve- 

are  and  have  been   necessary  to   the  ments  on  land  alleged  to  be  the  sepa- 

operation  of  the  plaintiff's  railroad  is  rate  property  of  the  wife  were  made 

equivalent  to  an  assertion  that  they  and  paid   for,  in  so  far  as  they  had 

are    made    use    of   for  that  purpose,  been  paid  for,  by  the  husband  with  his 

Marquette,  etc.,  R.  Co.  v.  Marquette,  own  money,  was  held  on  demurrer  not 

35  Mich.  504.  to  show  that  the  improvements  were 

In  a  bill  to  restrain  a  sale  of  land  for  made  or  paid  for  even  in  part  with  the 

taxes,  an  averment  that  the  amount  of  husband's  money.    Marye  v.  Root,  27 

the  taxes  was  **  about  $150,"  was  held  Fla.  453. 

a  sufficient  allegation  that  the  amount  &iMiigem«nt  of  Patent. — In  a  bill  for 

exceeded  one  hundred  dollars.    Palmer  infringement   of  a  patent,  a  general 

V.  Rich,  12  Mich.  41A.  charge  of   infringement  is  sufficient 

Where  notice  to  tne  plaintiff  in  an  without  specifying  particulars.   Amer- 

action  was  a  statutory  prerequisite  to  lean  Bell  Telephone  Co.  v.  Southern 

the  approval  of  a  bond  to  dissolve  an  Telephone  Co.,  34  Fed.  Rep.  803.  And 

attachment,  it  was  held  that  an  allega-  in  a  suit  against  two  or  more  defend- 

tion  that  such  a  bond  with  sureties  ap-  ants  a  general  averment  of  infringe- 

proved,  etc.,  sufficiently  implied  that  ment  by  the  defendants  sufficiently  al- 

the  required  notice  was  given,  and  that  leges  a  joint  infringement.    Indurated 

a  specific  allegation  of  notice  was  un-  Fibre  Industries  Co.  v,  Grace,  52  Fed. 

necessary.     O'Hare  v.  Downing,   130  Rep.  124. 

Mass.  16.    See  also  Holman  v,  Norfolk  Matten   of    Evldoiice. — **A    general 

Bank,  12  Ala.  369.  charge  or  statement  of  the  matter  of 

It  was  held  in  Pope  v.  Leonard,  115  fact  is  sufficient,  and  it  is  not  neces- 

Mass.  286,  that  an  allegation  in  a  bill  sary  to  charge   minutely  all  the  cir- 

in  equity  to  enforce  the  liability  of  the  cumstances    which    may  conduce    to 

officers  of  a  corporation,  that  the  cer-  prove  the  general  charge ;   for  these 

tificate  required  by  statute  had  not  been  circumstances  are  prot>erly  matters  of 

filed  after  the  annual  meetings  held  in  evidence,  which  need  not  be  charged 

1865, 1866,  and  1867,  sufficiently  showed  in  order  to  let   them  in   as   proof." 

that  annual  meetings  were  held  in  those  Johnson  v.  Helmstaedter,  30  N.  J.  Eq. 

years.  124. 

irneertain  Ilifliienoet. — But  essential  Wlieii  Agency  may  be  Ignored. — It  is 

facts  are  not  sufficiently  alleged  when  not  necessary  in  a  pleading  to  allege 

they  are  to  be  deduced  by  mere  con-  that  an  instrument  was  executed  bran 

jecture  or  inference  from  other  state-  agent,  ahd  that  the  agent  was  duly 
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tender  an  issue  which  can  be  met  by  a  denial  and  by  testimony, 
and  direct  the  court  to  an  inquiry  that  is  definite  and  intelligible.^ 
Knit  Show  JaowiMy  PirtiM. — Where  a  bill  is  so  uncertain  in  its 
allegations  that  it  cannot  be  ascertained  from  the  bill  who  are  the 
necessary  parties  to  the  suit,  it  will  be  bad  on  general  demurrer.^ 

authorized  thereto;  it  is  sufficient  to  ficient  allegation    of    a    contract    or 

allege  its  execution  bj  the  principal,  agreement. 

Edison   Electric   Light  Co.  v,   U.  S.  Parol  Contract  Concerning  Lands, 

Electric   Lighting  Uo.,  35  Fed.  Rep.  — Great  precision  and  nicety  are  re- 

154.  quired  in  pleading  whenever  a  parol 

1.  Perry  v.  New  Orleans,  etc.,  R.  contract  for  the  sale  of  land  is  sought  to 

Co.,  55  Ala.  413;  Jones  v,  Minogue,29  be  enforced.    Thus  it  is  not  sufficient 

Ark.  637;  Cothran  v.  Scanlan,  34  Ga.  in  such  a  bill  to  aver  what  was ''the  un- 

555 1  Stow  V,  Russell,  36  111.  18;  Hard-  derstanding  of  the  parties"  as  to  the 

ing  V.  Handy,  11  Wheat.  (U.  S.)  103.  terms  of  the  contract;  these  should  be 

General  Gluurse  of  Bribery* — A    bill  set  out  with  distinctness  and  certainty, 

averring  that  the  passage  of  a  municipal  Magruder  v.  Campbell,  40  Ala.  61 1 . 

ordinance  was  procured  by  bribery,  Indeflnlteneea  Hot  Aided  toy  Affldaylt. — 

but  not  specifying  the  names  of  the  Equivocal  and  uncertain  allegations  of 

officers  bribed   nor  the  sums  paid  or  material  facts  are  not  helped  by  dis- 

promised,  was  held  on  demurrer  not  tinct  statements  of  those  facts  in  the 

sufficiently  definite  and  certain.    Perry  affidavit  annexed  to  the  bill.     Chap- 

T'.  New  Orleans,  etc.,  R.  Co.,  55  Ala.  413.  man  v.  Hunt,  14  N.  J.  Eq.  149. 

Must  FnmlBh  Data  fbr  Decree.— <' The  PoimTeiie8e.--The  bill  should  posi- 

ruling  requiring  certainty  in  pleadings  tively  affirm  the  truth  of  the  essential 

applies  as  well  to  proceedings  in  chan-  facts,  and  not  state  them  simply  by 

eery  as  at  law,  the  reason  in  both  in-  way  of  recital.     Brokaw  v,  Brokaw,4i 

stances  being  the  same — to  enable  the  N.  J.  Eq.  215. 

court  to  pronounce  the  proper  judg-  An  allegation  that  the  defendant 
ment  if  the  pleadings  shall  be  adjudged  claims  to  have  been  a  partner  of  his  de- 
true.''  Prestidge  t;.  Pendleton,  24  Miss,  ceased  brother,  whose  widow  denies  it, 
82.  See  also,  to  the  same  point.  Golds-  and  that  the  plaintiff  does  not  know 
by  v.  Goldsby,  67  Ala.  560;  Danner  whether  the  brothers  were  partners  or 
V.  Brewer,  69  Ala.  191 ;  Richards  not,  is  not  a  sufficient  averment  of  a 
V,  Richards,  98  Ala.  599;  Wolcott  v,  partnership.  Guyton  v.  Flack,  7  Md. 
Tones,  4  Allen  (Mass.)  367;  Nichols  t;.  398. 

Rogers,  139  Mass.  146;  Amy  v.  Man-  Information  and  Belief  . — As  to  alie- 
ning, 149 Mass.  487 ;  Caldwell  v,  Dulin,  gations  on  information  and  belief,  see 
22  Ga.  34;  Pennebaker  v.  Wathan,  2  article  Bills  in  EqyiTY,  vol.  3,  p.  363. 
A.  K.  Marsh.  ( Ky.)  315 ;  Fox  v.  Pierce,  Hypothetical  Statements  may  involve 
50  Mich.  500;  Highstone  v.  Franks,  93  a  bill  in  such  a  degree  of  uncertainty 
Mich.  52 ;  Tallman  v.  Green,  3  Sand^  as  to  make  it  insufficient  to  support  a 
(N.Y.)  437;  Smith  V.Gill,  52 Miss. 607.  decree.     Le  Baron  v.   Shepherd,    21 

Right  of  Way.'-K  bill  to  establish  a  Mich.  263. 

right  of  way  and  to  enjoin  encroach-  **  Inasmuch  <w."— Where  the  sti^te* 

ments  upon   it,   cannot  be  sustained  ment  of  a  fact  Is  introduced  by  the 

where  it  does  not  furnish  the  means  phrase  "  Inasmuch  as,''  it  is  sufficiently 

for  declaring  exactly  what  the  right  is,  direct  and   positive.     Paterson,    etc., 

and  the  precise  locality,  with  the  shape  R.  Co.  v.  Jersey  City,  9  N.  J.  Eq.  434. 

and  dimensions  thereof,  which  it  occu-  Opinion. — In  Carter  v.  Lyman,  33 

pies.     Fox  v.  Pierce,  50  Mich.  500.  Miss.  171,  where  a  bill  was  filed  for  a 

Probate  of  WUl. — An  allegation  that  new  trial  at  law,  an  averment  that  the 

a  will   was   recorded   in   the  probate  plaintiffs  were  *' of  opinion"  that  the 

court  is  not  equivalent  to  stating  that  note  upon  which  the  judgment  was 

•  it  was  proved.     Carter  v,  Ingraham,  rendered  was  altered  after  it  was  given, 

43  Ala.  84.  was  held  too  vague  and  indefinite  to 

AUeglnf  a  Contract. — In  Lucas    v.  authorize  a  decree.     See  also  Charles 

Oliver,  34  Ala.  626,  it  was  held  that  a  v.  Dubose,  29  Ala.  367. 

statement  of  what  was  ** understood"  2.  Whitaker  t;.  Degraffenried, 6  Ala. 

between  certain  parties  was  not  a  suf-  303. 
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Aidflr  by  Aufww. — Indefiniteness  in  the  allegations  of  the  bill  may 
be  aided  by  concessions  in  the  answer.^ 

AvoUIng  Prolixity. — ^Where  the  allegations  are  of  such  a  nature 
that  a  full  development  of  them  would  necessitate  great  prolixity, 
a  particular  statement  may  be  dispensed  with.^ 

b.  Plaintiff's  Title  and  Interest. — The  bill  must  clearly 
show  the  plaintiff's  title  and  interest  in  the  subject-matter  of  the 
suit,^  and  that  he  has  a  proper  title  to  institute  a  suit  concerning 

1.  McLaughlin  v.  Daniel,  8  Dana  bill,  or  a  decree  for  the  plaintiff  will 

(Kj.)  183;  Deatlj  v.  Murphj,  3  A.  K.  be  reversed.    Meadors  v.  Askew,  56 

Marsh.  (Kj.)  474.    See  article  Bills  Ala.  584.;  McKinlej  v,  Irvine,  13  Ala. 

I2T  EqjJiTY,  vol.  3,  p.  335.  698. 

3.  Halsej  v,  Ackerman,  38  N.  J.  Eq.  A  bill  to  quiet  title,  which  alleges 

501.  complainants'   seizin  and  possession, 

8.  Mobile,  etc.,  R.  Co.  v.  Talman,  15  and  that  thej  have  a  direct  chain  of 

Ala.  473 ;  West  v,  Reynolds,  35  Fla.  title  from  the  government,  is  not  de- 

317;  Kice  V.  Merrimack  Hosiery  Co.,  fective  in  the  averment  of  ownership 

56  N.  H.  1 14;  Spalding  v.  Dodge,  6  of  the  land  in  controversy.    Hanscom 

Mackey  (D.  C.)  289;  State  v.  Black  v.  Hinman,  30  Mich.  419.     See  also 

River  rhosphate  Co.,  27  Fla.  276;  Le  Jenks  v,  Hathaway,  48  Mich.  536. 

Baron  v.  Shepherd,  21  Mich.  263 ;  Kerr  A  bill  charging  that  the  title  of  A,  a 

V.  Moon,  9  Wheat.  (U.  S.)  565 ;  Parker  former  owner  in  fee  simple,  **  has  been 

V.  Nickson,  9  Jur.  N.  S.  196,  451.     See  vested  in  complainant  by  operation  of 

also  article  Bills  in  EqjjiTY,  vol.  3,  pp.  law,"  sufficiently  alleges  that  the  latter 

359*  3^'  ^^s  ^^^Ic-    Sharp  v.  Fields,  i   Heisk. 

A  bill  alleging  that  plaintiff's  title  is  (Tenn.)  571. 

superior  in  ^th  law  and  equity,  with-  Where  a  conveyance  by  deed  Is  al- 

out  describing  the  nature  of  the  claim  leged  in  a  bill,  it  is  not  necessary  to 

or  exhibiting  any  document  of  title,  allege    that  the  deed  was  delivered, 

should  not  be  entertained.     Clark  v,  Whitten  v.  Whitten,  36  N.  H.  326. 

Bell,  2  B.  Mon.  (Ky.)  i.  In  a  foreclosure  suit  an  averment 

Party  to  Oontraot. — In  Mutual  L.  Ins.  that  the  defendant  "  did  execute  to  the 

Co.  V.  Sturges,  32  N.  J.  £q.  678,  the  petitioner  a  deed  of  a  certain  piece  of 

bill  was  held  fatally  uncertain  because  land,"  etc.,  Is  a  sufficient  averment  of 

it  did  not  show  explicitly  who  made  interest  in  the  mortgaged  premises  on 

the  contract  attempted  to  be  set  up.  the  part  of    the  petitioner.    Bull  v, 

Infesnsl  In  Ctontraet. — ^An  averment  Meloney,  27  Conn.  560  (Storr,  C.  J., 

that  a  contract  was  made  for  the  ac-  dissenting), 

count  and  use  of  the  plaintiff,  suffi-  For  averments  of  title  to  real  estate 

ciently  alleges  his  interest.     Railroad  held  sufficient,  see  also  Schneider  v, 

Co.  V.  Ashton,  5  Leg.  Gaz.  (Pa.)  13.  Seibert,  50  111.  284,  a  partition  case ; 

Sals  Admits  BsasonaMs  Inftesnoss. —  Dunlap  v,  Gibbs,  4  Yerg.  (Tenn.)  94; 

It  is  not  essential  that  the  complain-  Gillett  v,  Robbins,  12  Wis.  319;  Iowa 

ant's  title  to  the  subject-matter  should  County  v.  Mineral  Point  R.  Co.,  24 

be  directly  and  explicitly  averred.    It  Wis.  118;  Wilson  v.  Hill,  46  N.  J.  Eq. 

Is  sufficient  If  it  mar  be  fairly  inferred  367 ;  Johnson  v.  Vail,  14  N.  J.  Eq.  423; 

from  the  facts  stated.  Webber  v.  Gage,  Wilcox  v,  Davis,  4  Minn.  197 ;  Holman 

39  N.  H.  182;  Stewart  v.  Flint,  57  Vt.  v.  Norfolk  Bank,   12  Ala.   369;   Mc- 

ai6.  Kenzie  v,  Baldridge,  49  Ala.  564,  where 

▲▼snneat  of  Tttte  to  Rssl  Brtats.^At  plaintiff  alleged  that  he' was  seized  and 

common  law  a  party  claiming  under  a  possessed ;  and  oil  the  latter  point,  see 

derivative  title  must  show  how  that  also  Gage  v.  Kaufman,  133  U.  S.  471. 

title  is  derived,  and  the  same  principle  Titls  to  Psrsonalty. — ^An     averment 

applies  in  equity,  whether  the  title  be  that  the  plaintiff  is  the  owner  of  per- 

of  the  fee  or  of  any  less  estate  or  Inter-  sonal  property  is  sufficient  without  set- 

est.    Smith   v,  Austin,  9  Mich.  475 ;  ting  forth  the  particulars  of  his  title. 

McKinley  v.  Irvine,  13  Ala.  698.    See  Strickland  v,    Fitzgerald,     7    Cush. 

also  Norris  v,  Lemen,  28  W.  Va.  336.  (Mass.) 531.     See  also  Owen  t;.  Moore,> 

And  the  evidence  must  support  the  14  Ala.  640. 
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it.^  The  facts  ought  to  be  plainly  yet  succinctly  alleged,  and 
with  all  necessary  and  convenient  certainty  as  to  the  essential 
circumstances  of  time,  place,  manner,  and  other  incidents.^ 

Faets  within  Defendant's  Knowledge. — Uncertainty  in  material  allega- 
tions is  not  fatal  to  a  bill  whose  object  is  the  discovery  of  material 
facts  alleged  or  presumed  to  be  peculiarly  within  the  defendant's 
knowledge.* 

Description  of  SeaUy. — ''Eightj  acres  not  admitted  bj  a    demurrer.    Red- 

of  land  lying   north   of  Portland   and  mond  v.  Dickerson,  9  N.  J.  Eq.  507. 

east  of  the  Lands  Ferrj   road,"  with-  Where  some  of  the  allegations  show 

out  other  descriptive   words   in  the  a  case  entitling  the  plaintiff  to  relief, 

petition,  is  not  a  sufficient  description  but  are  contradicted  bj  other  allega- 

of  lands  sought  to  be  sold.    Gilchrist  tions  in  the  same  bill,  and  it  is  impos- 

V*  Shackelford,  72  Ala.  7.     See  also  sible  for  the  court  to  determine  Uie 

Williams  v.  Roe,  59  Ala.  639;  Gold-  true  nature  of  the  case  sought  to  be 

smith  V.  Gilliland,  22  Fed.  Rep.  865.  made  bj  the  bill,  a  demurrer  thereto 

For    descriptions   held    sufiicientlj  should     be     sustained.       Bridger    x;« 

definite,  see  Liles  v,  Ratchford,  88  Ala.  Thrasher,  22  Fla.  383. 

397;  Bnrant  v.  Brjant  (Ky.  1892),  20  KeflBrenoe  to  Bzblblta. — See     article 

S.  W.  Rep.  270;    Flaharty  v.   Blake  Bills  in  EquixY,   vol.  3,  p.  362,  and 

(N.  J.  Eq.  1887),  10  Atl.  Rep.  158.  article  Exhibits. 

The  sufficiency  of  a  pleading  in  its  ArgnmentatiTe  Allegations  in  a  bill  in 

description  of  real  estate  will  also  be  equity    are    objectionable.      Lake    v. 

treated  in  such  articles  as  DowBR  and  Security  Loan  Assoc,   72  Ala.   207; 

Ejectment.  Weisman  v.  Heron  Min.  Co.,  4  Jones 

1.  Mutual  L.  Ins.  Co.  v,  Sturges,  32  Eq.  (N.  Car.)  112. 

N.  J.  Eq.  678;  Manning  v,  Gloucester  AltematlTe  AvermenU. — Bills  are  not 

Fifth  Parish,  6  Pick.  (Mass.)  17;  Pel-  infrequently  framed  with  a  double  as- 

letreau  v.  Rathbone,  i  N.  J.  Eq.  331 ;  pect,  the  plaintiff  alleging  facts  that 

Dwight  V,  Smith,  20  Blatchf.  (U.  S.)  differ  in  their  nature,  where  the  plain- 

210;  Barthez  v.  Clemens,  6  Beav.  169.  tiff's  title  to  relief  will  be  the  same  in 

Biglit   of  Next  Friend. — In  West  v.  either  aspect  of  the  facts  presented. 

Reynolds,  35  Fla.  317,  a  demurrer  was  See  article  Bills  in  £<^ity,  vol.  3, 

sustained  to  a  bill  brought  by  a  next  pp.  365,  366. 

friend  of  a  party,  because  it  omitted  to  Where,  however,  the  averments  of  a 

show  that  the  latter  was  a  minor  or  bill  left  it  uncertain  whether  a  mort- 

married  woman  or  otherwise  entitled  gage  sought  to  be  foreclosed  was  eze- 

to  sue  by  next  friend,   and   because  quted  by  two  of  the  defendants  or  by 

there  was  uncertainty  as  to  whether  one  of  them  alone,  and  the  evidence 

such  party  had  any  interest  whatever  did   not  remove  the  uncertainty,  the 

in  the  subject-matter  of  the  suit.  objection  was  held  available  on   ap- 

2.  Story  Eq.  PI.,  ^  241 ;  Shepard  v.  peal.     McGowan  v.  Branch   Bank,  7 
Shepard,  6  Conn.  37;  Warner  v.  War-  Ala.  823. 

ner,  33  Miss.  547 ;  Herbert  v.  Herbert,  And    a   bill  was   held    demurrable 

47  N.  ].  Eq.  11;  Briant  v.  Corpening,  where  it  stated   in   the  alternative  a 

Phil.   Eq.   (N.  Car.)   325;   Peeler  v.  title  at  law  or  a  title  in  equity.    Ed- 

Lathrop,    2   U.   S.   App.  40;   Taylor  wards  v,  Edwards,  i  Jac.  335. 

V,  Holmes,  14  Fed.  Rep.  498 ;  Wingo  v.  For  other  instances  of  alternative 

Hardy,  94  Ala.  184;  Spence  v.  Duren,  averments,  rendering  the  bill  uncer- 

3  Ala.  251 ;  Short  v.  Kieffer,  142  111.  tain,  see  Falk  v.  Howell,  34  Fed.  Rep. 

258 ;  Wormald  v.  DeLisle,  3  Beav.  18.  739,  a  bill  for  infringement  of  a  copy- 

Ckmtradlctory  Allegations. — Where  a  right, 

bill  alleged  as  a  fact  that  a  check  was  8.  Watson  v.  Murray,  23  N.  J.  Eq. 

paid,  and  then  proceeded  to  detail  the  257 ;  Mott  v,  Mott,  49  N.  J.  Eq.  192 ; 

manner  and  circumstances  of  its  pay-  Aikin  v.  Ballard,  Rice  Eq.  (S.  Car.) 

ment,   and  the  circumstances    stated  13;  Campbell  v.  Paris,  etc.,  R.  Co.,  71 

did  not  establish  the  fact  of  payment.  III.  611.   See  also  Morgan  v.  Smith,  11 

it  was  held  that  the  allegation  of  pay-  III.  194. 

ment  amounted  to  nothing  and  was  BUI  for  Aooovnt. — ^A  bill  brought  by  a 
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c.  Defendant's  Title,  Interest,  and  Residence — ntu  and 

Intarwt. — The  bill  must  contain  sufficient  averments  to  show  that 
the  defendant  has  an  interest  in  the  subject-matter,  and  is  liable 
to  answer  to  the  plaintiff  therefor.^  But  the  plaintiff  is  not  bound 
to  set  out  his  adversary's  rights  with  the  same  particularity  as  his 
own.* 

Saiideaoe. — ^The  residence  of  the  defendant  must  be  stated  with 
certainty  where  the  jurisdiction  of  the  court  depends  upon  it.* 

d.  Designation  of  Parties. — See  article  Bills  in  Equity, 
vol.  3,  p.  361. 

e.  In  Bills  of  Discovery. — See  article  Discovery. 

/.  Remedy  for  Indefiniteness  and  Uncertainty. — The 
general  rule  is  that  mere  indefiniteness  and  uncertainty  in*  a  bill 
can  be  taken  advantage  of  only  by  special,  and  not  by  general, 
demurrer,^  nor  by  motion  to  dismiss,^  and  that  objection  cannot 
be  first  made  at  the  hearing  or  on  appeal.®    But  material  allega- 

partner  against   his  copartner  for  an  preceding  part  of  the  -bill,  and   the 

account,   etc.,  wherein   it  is  averred  jurisdiction  of  the  court  depended  upon 

that  the  defendant  has  all  the  partner-  his  residence  in  a  certain  one  of  those 

«hip  books  and  papers  in  his  posses-  counties,  was  held  to  be  insufficient 

sion  or  under  his  control,  and  refuses  Sims  v,  Sims,  50  Ga.  572. 
to   permit  the    plaintiff    to    examine        4.  State  v.  Black  River  Phosphate 

them,  need  not  contain  such  certainty  Co.,  37  Fla.  276;  Wescott  v.  Wicks,  7a 

and      particularity    of    statement    as  111.  524;  Pogue  v,  Clark,  25  111.  351; 

-would   be  necessary  if    the    plaintiff  Ramsey  v.  Liston,  25  111.  iia;  Schnei- 

had  access  to  those  books  and  papers,  der  v.  Seibert,  50  111.  284;  Chouteau  v. 

'Towle  v.  Pierce,  12  Met.   (Mass.)  329.  Rice,  i  Minn.  106;  Murrell  v,  Jones, 

1.  Article  Bills  in  E^jjity,  vol.  3,  40  Miss.  565;  Wilson  v.  Hill,  46  N.  J. 

p.   361 ;    Jerome  v,  Jerome,   5  Conn.  Eq.  367 ;  Tallman  v.  Green,  3  Sandf . 

356;    Robinson  v,  Robinson,  73  Me.  (N.  Y.)437;  Stewart  v.  Flint,  57  Vt. 

170;  Kelly  V,  Rogers,  I  Jur.  N.  S.  514.  216;  Price  v.  Coleman,  21  Fed.  Rep. 

nm  to  Saltfect  Separate  Estate.— A  bill  357;  Atwill  v.  Ferrett,  2  Blatchf.  (U. 

to  enforce  payment  out  of  a  separate  S.)  39;  Dwight  v.  Smith,  20  Blatchf. 

-estate  of  a  married  woman  need  not  (U.  S.)  210;  Peeler  v.  Lathrop,  2  U. 

«et  out  any  specific  property  belong-  S.  App.  40;  Leo  v.  Union  Pac.  R.  Co., 

ing  to  the  defendant  in  her  own  right,  19  Fed.  Rep.  283.     See  also  Botsford 

but  may  allege  generally  that  she  is  v.  Beers,   11  Conn.  369;   Hubbard  v, 

possessed  of  property  to  her  sole  and  McNaughton,  43  Mich.  220;  Bromberg 

separate  use  which  is  chargeable,  etc.  v.  Heyer,  69  Ala.  22;  Moore  v.  Har- 

Rogers  v.  Ward,  8  Allen   (Mass.)  387.  per,  27  W.  Va.  362;  Darthez  v.  Clem- 

S.  Morgans.  Smith,  11  111.  194,  hold-  ens,  6  Beav.  169. 
ing  that  where  the  extent  and  charac-  Leave  to  Amend  may  be  given  upon 
ter  of  the  plaintiff's  rights  are  more  sustaining  a  special  demurrer.  Kelly 
peculiarly  within  the  knowledge  of  the  v.  Rogers,  i  Jur.  N.  S.  514;  Parker  v, 
Adversary,  it  is  sufficient  for  the  com-  Nickson,  9  Jur.  N.  S.  196-451 ;  Smith 
plaint  to  allege  generally  that  the  ad-  t'.  Gill,  52  Miss.  607 ;  Price  v.  Cole- 
verse  party  claims  to  have  some  rights  man,  21  Fed.  Rep.  357. 
relative  to  the  subject-matter  of  the  CkistB  on  Overmlliig  General  Demurrer 
•controversy,  leaving  the  opposite  party  will  not  be  given  the  plaintiff  if  the 
to  disclose  in  his  answer  the  nature  statements  in  the  bill  are  vague  and 
And  extent  of  them.  See  also  Thom-  uncertain.  Reed  v.  O'Brien,  7  Beav.  32. 
eon  V.  Morris,  57  111.  333;  Wheeler,  6.  Henderson  v.  Mathews,  i  Lea 
etc.,  Mfg.  Co.  v.  Filer,  52  N.J.  Eq.  164.  (Tenn.)    34;    Kerr    v.    Kerr,    3   Lea 

S.  A  description  of  one  of  the  de-  (Tenn.)   225;  Cahalan  v.  Monroe,  56 

lendants    agajnst    whom     relief    was  Ala.  303. 

prayed,  as  **  of  said  county,"   where        6.  Grimshaw  v.  Walker,  12  Ala.  loi ; 

two  counties  were  mentioned  in  the  Masterson  v.  Pullen,62  Ala.  145;  Ram- 
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lions  may  be  so  vague  and  imperfect  as  to  render  inert  or  ineffi- 
cient  those  with  which  they  are  connected,  and  thus  make  the 
bill  open  to  general  demurrer,^  or  prevent  relief  upon  the  bill, 
ttsJess  it  be  amended.^ 

8.  In  Pleta. — In  pleas  in  equity  there  must  in  general  be  the 
same  strictness  and  exactness  as  in  pleadings  at  law,  at  least  in 
matters  of  substance,^  and  in  pleas  in  abatement.^  Pleas  should 
not  be  argumentative,^  nor  leave  necessary  facts  to  be  gathered 
by  inference  alone;®  and  more  precision  is  required  in  a  plea  than 
in  a  billJ 

4.  In  Annren. — The  same  degree  of  accuracy  is  not  required  in 
aa  answer  as  in  a  biU.^  But  an  answer  must  be  certain  as  far  as 
pcacticable»  and  must  speak  directly,  and  not  argumentatively  or 

ae^r  tr.  Laston«  25  IlL  1 14;  Ciitisefis'  St.  N.  H.  349;  McDonald  v.  Sftleia Capital 

R.  Co.  V,  Spahr,  7  Ind.  App.  25;  Saum  Flour  Molls  Co.,  31  Fed.  Rep.  577. 

V,  Stingley,  3  Iowa  514;    Rorbacfc  r.  6.  Meeker  7\  Marsh,  i  N.J.  Eq.  198; 

Dorsheimer,  25  N.J.  £q.  5x6;  Jones  v.  Uarrisoa  v.  Farcington,  38  N.  J.  Eq. 

Fa^erweather, 46 N.  J . Eq.  237 ;  Mutual  358 ;  McCk>ske7  v.Barr,  38  Fed.  Rep. 

L»  Ixw.  Co.  V,  Sturges,  33  N.  J.£q.328 ;  165. 

Rowell  V.  Jewett,  71  Me.  408;  Birely  T.  Lingan    v.  Uenderson,  z    Bland 

r.Staley,  5  Gill  &  J.  (Md.)  432;  Dye  (Md.)  236. 

V.  Mann,  10  Mich.  291.  A  plea  that  the  plaintiff  "  is  incapable 

1.  Wormald  v.  DeLisle,  3  Beay.  18,  of  taking  care  o£herseliorherproper> 

where  a  general  demurrer  was  sua-  ty,"  without  specifying  the  particular 

tained  with  leave  to  amend ;  Bridger  incapacity,  was  held  insufficient,  and 

V*  Thrasher^  22  FTa.  383 ;  Whitaker  v.  overruled  on  arg^ument.      CorUes-  v^ 

Degraffenreid,  6  Ala.   303.    See  also  Corlies,  23  N.  J.  Eq  197. 

Danner  v.  Brewer,. 69  Ate.  191 ;  Choo-  Flaa  of  Inaoceiit  Piurcbaia. — It  is  a 

teau  w  Rice,  i  Minn.  106;  Brokaw  v.  general  rule  that  a  defendant  resisting; 

Brokaw,  41  N.  J.  Eq.  215 ;  Kunkel  v.  the  relief  prayed  for,  on  the  ^ound 

Markell,  26  Md.  39a  that  he  is  an  innocent  purchaser^  must 

3.  McGowan  v.  Branch  Bank,  7  Ala.  particularly    and    precisely    deny  all 

823;    Williams  v.  Roe,  59  Ala.  629;  notice  and  every  circumstance  front 

Spence  v.  Duren,  3  Ala.  251 ;  Jerome  which  notice  can  be  inferred.    Den- 

V.  Jerome,  5  Conn.  356;   Walcott  v,  ning  v.  Smith,  3.  Johns.  Ch.  (N.  Y.> 

Tiones,  4  AUen  (Mass.)  367;   Amy' v.  345;  Brinckerhoif  v.  Lansing,  4  Johns. 

Mamiing,  149  Mass.  4S7;  Creasy  v.  Sl.  Ch.  (N.  Y.>  65;  Napier  v.  Elam,  6 

George's  Soc,  34  Mich.  51 ;  Le  Baroa  Yerg.  (Tenn.)  108;    Pillow  v.  Shan- 

«^  Shepherd,  21  Mich.  263;  Prestidge  non,  3  Yerg.  (Tenn.)  508;    Aikin  x?. 

V.  Pendleton,.  24  Misa.  80.    See  alio  Smith,   i  Sn^ed  (Tenn.)    304;    Craig 

American  Box  Mach.  Co»  v»  Crosman,  v,  Leiper,  2  Yerg.  (Tenn.)  193 ;  S&y- 

57  Fed.  Rep.  1021;  Carter  v.  Lyman,  lors  v.  Saylors,  3  Ueisk.  (Tenn.)  525; 

33  Miss.  171.  Smitheal  v.  Gray,  i  Humph.  (Tenn.) 

8.  Lingan   xk   Henderson,   i    Bland  496.;  Cardwell  v.  Cheatham^  2  Head 

(Md.>236;  Burditt  v.  Grew,  8  Pick.  (Tenn.)  14;  High  v.  Batte,  10  Yerg. 

(Mass.)  III.  (Tenn.)  335;  Thomas  v.  Stone,  Walk. 

Bassett  v,  Salisbury  Mfg*.  Co.,  43  N.  (Mich.)  117 ;  Danels  v.  Taggart,  i  Gill: 

H.  ^i^  where  the  court  said:  "The  &  J.  (Md.)  31  l. 

language  must  be  such  as  to  include  nea  of  Famer  Sntt  Pandlns. — See  ar- 

all  intendments ;  and  if  a  case  can  be  tide  Another  Suit  Pending,  vol.  i, 

supposed,  consistent    with    the    facts  p.  773. 

pleaded,  which  would  render  the  plea  8.  King  v.   Kinr,   9  N.  J.  Eq.  44» 

inoperative  as  a  full  defense,  and  which  where  it  was  held  £at  an  allegation  oT 

is    not  excluded  by  particular  aver-  payment  in  an  answer  is  sufficiently 

ments,  the  plea  is  bad.''  sustained  by  proof  of  satisfaction  of 

4k.  fiieck  V.  Beck,  36  Miss.  ^2.  the  demand  in  any  way,  lis  by  set-off,. 

••  Bassett  v.  Salisbury  Mfg.  Co.,  43  accord  and  satisfaction,  etc.    In  this* 
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by  way  of  negative  pregnant.^  If  it  be  indefinite  or  uncertain,  a 
satisfactory  answer  may  be  compelled  by  filing  exceptions  for 
insufficiency.* 

case  the  court  said :  "As  to  the  agree-  there  must  be  a  correspondence  be- 
ment  as  set  up  in  the  answer,  it  was  tween  the  allegata  and  probata,  I 
objected,  it  was  not  proved  in  the  think  there  is,  substantially,  a  corre- 
terms,  as  alleged  and  set  out  in  the  spondence  in  this  case." 
answer.  In  addition  to  what  I  have  1.  Article  Answers  in  Equity 
said,  as  to  the  agreement  being  ex-  Pleading,  vol.  i,  p.  875. 
press  or  implied,  I  would  observe  that  Answer  Betting  up  Bona  Fide  Pnrdiaie. 
the  same  strictness  of  proof  is  not  re-  — It  is  said  that  the  same  strictness  in 
quired  in  a  case  like  this  as  in  a  case  an  answer  setting  up  the  defense  of  a 
for  specific  performance,  where  the  bona  fide  purchase  for  a  valuable  con- 
very  terms  of  the  agreement  or  con-  sideration  without  notice  is  not  re- 
tract are  necessary  to  be  ascertained,  quired  as  in  a  plea  setting  up  the  same 
in  order  to  obtain  a  decree.  It  is  a  defense.  Servis  v.  Beattj,  32  Miss.  5a. 
general  rule  that  the  substance  only  of  See  also  Wyse  v,  Dandridge,  35  Miss, 
the  issue  need  be  proved;   nor  is  it  672. 

necessary  that  the    same    degree    of  Contra^  Rhea  v,  Allison,   3    Head 

accuracy  should  be  observed  in  an  an-  (Tenn.)  176;  Ellis  v.  Temple,  4  Coldw. 

swer  as  is  required  in  a  bill,     i  Barb.  (Tenn.)  315 ;  Aikin  v.  Smith,  i  Sneed 

Ch.  P.  138;  2  Dan.  244;  Gresley's  Eq.  (Tenn.)  304;  Cummings  v.  Coleman, 

Ev.  167.     An  allegation  of  payment  in  7  Rich.   Eq.  (S.  Car.)  509;    Wood  v. 

chancery  pleading  is  sufficiently  sus-  Mann,  i   Sumn.  (U.    S.)   506;    Boone 

tained  by  a  proof  of  satisfaction  of  the  v.  Chiles,  10  Pet  (U.  S.)  177;  Wilson 

demand  in  any  way,  as    by    set-oflf,  v.  Hillyer,  i  N.  J.  Eq.  63. 

accord  and  satisfacbon,  etc.     Lee  v,  2.  Article    Answers    in    E<^ity 

Beatty,  8  Dana  2x2.    It  is  true  that  Pleading,  vol.  i,  p.  896. 
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See  article  REPLICATIONS. 


DEMAND. 

See  article  CONDITIONS  PRECEDENT.  voL  4,  p.  626. 

And  see  further  the  various  articies  in  this  work  upon  subjects  in  connection 
with  which  matters  of  demand  may  arise,  as  BILLS  OF  PARTICU- 
LARS; CHANGE  OF  VENUE;  TROVER,  etc. 


DEMURRERS 

AT  COMMON  LAW  AND   UNDER  THE  CODES. 
By  John  Lehman  and  S.  B.  Fishbr. 

L  Defihitiok,  296. 
n.  Vatttbe  of  Dexusbeb,  297. 

1.  Generally,  297. 

2.  Objections  must  Appear  upon  Face  of  Pleading,  297. 

a.  The  Rule  Stated,  297. 

b.  Speaking  Demurrers,  298. 

c.  Pleading  Demurred  to  Controls,  298. 

3.  Demurrer  to  Part  of  Pleading,  300. 

4.  Demurrer  Too  Broad,  301. 

a.  Generally,  301. 

b.  To  Whole  Count  when  Matter  Divisible,  303. 

c.  General  Demurrer  to  Several  Pleas,  305. 

</,    To  Several  Paragraphs  in  the  Same  Answer, 

305- 

in.  KnTBS  OF  Dekubsebs,  306. 

1.  General  Demurrer,  306. 

2.  Special  Demurrer,  307. 

3.  Statutory  Demurrer,  309. 

17.  Who  mat  Demtb,  310. 

1.  For  Misjoinder  of  Defendants,  310. 

2.  For  Misjoinder  of  Plaintiffs,  311. 

3.  For  Misjoinder  of  Causes,  311. 

4.  For  Incapacity  to  Sue,  312. 

292  Volume  VI. 


DEMURRERS. 
Y.  JoDTBXB  nr  Demijbbeb,  312. 

1.  Necessity  far  Joinder,  312. 

2.  Nature  and  Effect  of ,  313. 

3.  Time  for  Joinder,  313. 

4.  Waiver  of  Joinder,  313. 

5.  Objections  Waived  by  Joinder,  314. 

71  FoBx  OF  Demueseb,  314. 

1.  No  Precise  Form  Necessary,  314. 

2.  Requisites  of  a  Valid  Demurrer,  315. 

3.  Statement  of  Grounds,  315. 

a.  Defects  of  Substance,  315. 

^.  Defects  of  Form,  318. 

r.  Numbering  Grounds  of  Objection^  319, 

4.  Joint  Demurrers,  319. 

5.  Several  Demurrers,  320. 

YH  JODTT  DEMUXBEB,  32 1. 

Vni  SPECITTDrG  OSOUimS  OF  DEinTBBEB,  322. 

1.  Generally,  yii, 

2.  Statute  of  Limitations,  ,323. 

3.  Jurisdiction  of  Person,  323. 

4.  Jurisdiction  over  Subject-matter,  323. 

5.  Legal  Capacity  to  Sue,  323. 

6.  Objection  as  to  Parties,  323. 

7.  Another  Action  Pending,  324. 

8.  Adequcu:y  of  Remedy  at  Law,  324. 

9.  Prayer  for  Relief,  324. 
10.  Prior  Adjudication,  324. 

IX.  Filing  of  Dekubbeb,  324. 

1.  Generally,  324. 

2.  Extension  of  Time,  325. 

Z.  Effect  of  Dekubbeb,  326. 

1.  Appearance,  326. 

2.  Searches  the  Whole  Record,  326. 

a.    7>i<p  Rule  Stated,  326. 
^.    72?  What  Extent,  327. 

^.   Insufficiency  of  Pleading  Demurred  to   Un- 
availing, 331. 

d.  After  Demurrer  to  Previous  Pleading  Over- 

ruled, 331. 

e.  Pleading  Equivalent  to  Demurrer,  331. 

/.    When  the  Pleading  is  Insufficient  as  a  De- 
murrer, 332. 
g.   Over  General  Issue,  332. 
h.  Demurrer  to  Amended  Pleading,  332, 
i.    To  Plea  in  Abatement,  332. 
j.    What  Defects  Reached,  333.  ' 

3.  Admissions,  334. 

a.  Generally,  334. 

b.  Extent  of  Admissions,  336. 

c.  When  Admission  of  No  Effect,  338. 

d.  For  What  Purpose  Admission  Used,  338. 

4.  Defects  Waived  by,  338. 
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r«^»  339- 
XTT,  Statxtts  of  Lootatiokb,  34a 

XTTT.  Ahothsb  Action  PEirDnre,  34a 

XI7.  MisjoiNDEB  OF  Causes^  340. 

ZY.  Vakt  of  Sufficieht  Facts,  343. 

1.  Declaration  or  Complaint ^  343. 

2.  Plea  or  Answer,  345. 

3.  Demurrer  the  Proper  Remedy,  346. 

4.  Construction  of  Pleadings  on  Demurrer,  346. 

5.  What  Defects  Reached  by,  347. 

XVL  Bexubbeb  Oss  Iehu8»  349. 
XTH  PsATEB  fob  Belief,  350. 
Zym  Effect  of  Sustaihihg,  352. 

I.  Judgment,  352. 

a.  Introductory  Statement,  352. 

b.  On  Demurrer  to  Declaration  or  Complaint,  353. 

c.  On  Demurrer  to  Plea  or  Answer,  354. 

d.  On  Demurrer  to  Replication,  355. 
€.  Effect  of  Other  Issues  Pending,  355. 
f  Parties  Affected  by  Judgment,  355. 

g.  When  Judgment  Operates  as  a  Bar,  356. 
8.  Harmless  Error,  356. 

a.  Generally,  356. 

b.  To  One  Paragraph  of  Complaint,  356. 

c.  To  One  of  Several  Pleas,  "^^  J, 

d.  To  One  Paragraph  of  Answer  or  Reply,  357. 

e.  Where   Defense   Pleaded   is    Permitted  to  be 

Shown,  358. 
/.    Where  Amended  Pleading  ts  Filed,  359. 
g.    Where  Ruling  is  Changed,  360. 

ynr,  Effect  of  OVsbbitlivo,  360. 

1.  Introductory  Statement,  360. 

2.  Pleading  Over,  361. 

a.  Generally,  361. 

b.  Leave  to  Plead  Over  Discretionary,  362. 

c.  Terms  and  Time  of  Pleading  Over  Discretum^ 

^ry*  363- 

d.  Effect  of  Pleading  Over,  363. 

e.  Second  Demurrer,  366. 

3.  Judgment,  366. 

4.  Review  on  Appeal,  367. 

a.  Generally,  367. 

b,  Hannless  Error,  368. 

5.  Not  Ground  for  New  Trial,  369. 

XX.  Defects  Not  Keacheb  bt  Dexubbeb,  369. 
XXL  Defects  Waived  bt  Fahube  to  Dexub,  372, 

1.  The  General  Rule  Stated,  372. 

2.  Defects  Supplied  by  Plea  or  Answer,  yj2, 

3.  Facts  Sufficient  to  Constitute  a  Cause  of  Action,  373. 
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4.  To  Amended  Pleading,  374. 

5.  Jurisdiction,  374. 

a.  Of  the  Person,  374. 

b.  Of  the  Subject-matter^  374. 

6.  As  to  Parties,  374. 

a.  Generally,  374. 

b.  Misjoinder,  374. 
(i)  Of  Plaintiffs,  374. 
(2)  Of  Defendants,  375. 

r.  Defects  of  Parties,  2,"]^, 
7.-  Another  Action  Pending,  376. 
&.  Incapacity  to  Sue,  376. 
9.  Statute  of  Limitations,  377. 

10.  Misjoinder  of  Causes  of  Action,  yjy, 

11.  Uncertainty  and  Ambiguity,  y;Z. 

12.  Duplicity,  378. 

13.  fFAM  Waived  No  Other  Means  AvmiabU,  37S. 

DSMTTBBEB,  HoW  WAITED.  See  titles,  Eff&ct  OF 
SUSTAINING  Demurrers;  Effect  of  OvERRULnm 
Demurrer  ;  Demurrer  in  Conjcnctzom  witb 
Other  Pleadings,  378. 

1.  The  Rule  Stated,  379. 

2.  TKa/  without  Dispositum  of,  379. 

3.  Other  Headings  Filed  while  Demurrer  Pending,  38OU 

4.  By  Answering  Amended  Complaint,  381. 

5.  By  Second  Demurrer,  381. 

SEXUSSSB    to     AXEITBX])     AHB     SUFPLSHSHTAl 

PuAsnrot,  381. 

1.  To  Amended  Pleadings^  381. 

a.  Generally,  381. 

b.  IVhen  It  may  JVot  be  Filed^  381. 

<r.    Waiver  of  Demurrer  to  Or^gital  Pleadings  382. 

2.  72?  Supplemental  Pleading,  382. 

ZXI7,  SBxmRBSB  nr  GovjinrcTioH  with  Othxe  Pubap* 

IV0B,  382. 

1.  Demurrer  and  Plea  to  Declaratien,  382. 

2.  Demurrer  and  Reply  to  Answer,  383. 

3.  ^ect  of  Pleading  and  Demurring  to  Same  Pleads 

XZT.  AXEVDIKG  DEXUBBEB,  384. 
ZXVL  WITHBSAWAI.  OF  BSXirBBXB,  385. 

ZZVn.  Fbiyoiotto  Sexubssb,  385. 

1.  Nature  of,  385. 

2.  Remedy,  387. 

3.  Pleading  Over^  388. 

XZVnL  STxamro  Semusbxb  fbom  Files,  389. 

COVSTBUCTIOH  OF  PLEABHTG  UPOV  BSHUBBSB,  389* 
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CROSS-REFERENCES. 

As  to  Demurrers  in  the  Various  Kinds  of  Actions  and  Proceedings,  and  »r 
Suits  and  Actions  Related  to  Particular  Subject-matters,  see  the 
titles  in  this  work  indicative  of  the  subject  in  hand ;  thus,  for 
Demurrers  to  Bills  of  Review,  sec  article  BILLS  OF  RE  VIE  IV / 
for  Demurrers  in  Actions  to  Enforce  Awards,  see  article 
A  WARDS,  etc. 

As  to  Raising  Particular  Objections  by  Demurrer,  consult  the  titles  in  this 
work  indicative  of  the  subject  of  the  objection ;  thus  Demurrers 
for  Defects  of  Parties  will  be -treated  in  the  article  PARTIES ; 
Demurrers  for  Defects  oj  furisdiction  will  be  treated  in  the  article 
fURISDICTION;  Demurrers  for  Multifariousness,  in  the  article 
MULTIFARIOUSNESS ;  and  so  throughout  all  the  various 
objections  that  may  be  raised. 

L  DBTmnoK. — ^A  demurrer  is  an  objection  that  the  pleading 
against  which  it  is  directed  is  insufficient  in  law  to  support  the 
action  or  defense,  and  that  the  demurrant  should  not^  therefore^ 
be  required  to  further  plead.^ 

OlaMM. — A  demurrer  is  either  in  respect  of  the  substance  of  the 

1.  6  Bouv.   L.  Diet.;    Stephen  PI.  36;  People  v.  Westchester  Countj,  73 

(Tyler)  157;  i  Chitty's   PI.  (i6th  Am.  N.  Y.  173. 

ed.)  693;  5  Mod.  233;  Cok.  Litt.  71  b, ;  The  objection  to  the  admission   of 

Tyler  v.  Hand,  7  How.  (U.S.)  581;  evidence  under  the  complaint  on  the 

Davies  v.  Gibson,  3  Ark.  118;  Webb  trial,  for  the  reason  that  the  complaint 

V,   Vanderbilt,   39  N.    Y.  Super.  Ct.  does  not  state  facts  sufficient  to  consti- 

10.  See  infra^W.  Nature  of  Demurrer,  tute  a  cause  of  action,  is  equivalent  to 

Proceedings  Eciulvalent  to  Demurrer. —  a  general  demurrer  to  such  complaint. 

When  the  facts  are  admitted  and  re-  Hays  v.  Lewis,  17  Wis.  3io;  Harris  v, 

ferred    to  the    court,   such   action    is  Harris,  10  Wis.  467. 

equivalent  to  a  demurrer.     People  v,  A  motion  to  quash  the  return  to  an 

Vermilyea,  7  Cow.  (N.  Y.)  108.  alternative  writ  of  prohibition,  on  the 

A  motion  to  dismiss  which  serves  ground  that  the  facts  stated  thereon 

the  same  purpose  as  a  demurrer  is  are  insufficient,  etc.,  is  in  the  nature  of 

equivalent  thereto.    Marriott  v.  Clise,  a  demurrer.     State  v.  Braun,  31  Wis. 

13  Colo.  561;    Taylor  v.  Palmer,  31  600;  Barnet  v.  College  of  Physicians, 

Cal.  357;  Den  v.  Den,  6Cal.  83;  But-  etc.,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 

ler  V.  Lawson,73  Mo.  337;    Austin  v.  390. 

Loring,  63    Mo.    19;     Paxon  v.  Tal-  A  motion  to  dismiss  because  of  in- 

mage,  87  Mo.  13.  sufficient  specifications  has  been  held 

An  answer  raising  only  questions  of  to  be  in  the  nature  of  an  informal  de- 
law  is  in  eflfect  a  demurrer  and  must  murrer.     Shelden  v.  Call,  55  Me.  159; 
be  tried  by  the  court.     Charlotte,  etc..  Camp  v.  Allen,  i3  N.  J.  L.  i. 
R.  Co.  V.  Gibbes,  33  S.  Car.  373.  A  motion  under  a  statute  that  the 

The  plea  of  in  nulla  est  erratum ^  is  court  instruct  the  jury  to  disregard 

in  the  nature  of  a  demurrer ;   it  refers  the  first  count  of  a  declaration,  upon 

the  matter  at  once  to  the  judgment  of  the  ground  that  it  is  defective,  stands 

the  court,  and  supersedes  the  necessity  upon  the  same  ground  as  a  demurrer^ 

of  a  certiorari,     Gilliland  v,  Rapple-  and  the  parties  cannot  invoke  facts  de- 

yea,    15    N.   J.  L.    138;     Claggett  v.  Aorj  the  record,  either  in  support  of  or 

Simes,  31  N.  H.  33.  against  such  motion.    Tarlton  v.  Mil- 

A  motion  by  the  applicant  that  a  ler,  i  111.  69. 

writ    of    mandamus    issue     notwith-  But  it  was  held  in  Indiana  that  a 

standing  the  answer  of  the  defendant,  motion  to  strike  out  does  not  perform 

amounts    to  a    general    demurrer  to  the  office  of  a  demurrer.     Gorden  v, 

the  answer.     Ward  v.  Flood,  48  Cal.  Garr,  37  Ind.  463. 
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facts  stated,^  or  of  the  manner  or  form  in  which  they  are  stated.^ 
n.  Vatubs  07  Dexvbbxb— 1.  Generally. — It  is  not  the  office  of 
a  demurrer  to  set  out  facts ;  it  involves  only  such  facts  as  are  aU 
leged  in  the  pleading  demurred  to,  and  raises  only  questions  of 
law  as  to  the  sufficiency  of  the  pleadings,  which  arise  upon  the 
face  thereof.' 

8.  Olgectioiii  mnit  Appear  upon  Face  of  Pleading — a.  The  Rule 
Stated. — It  is  a  fundamental  rule  of  pleading  that  a  demurrer 
will  only  lie  for  defects  which  appear  upon  the  face  of  the  plead- 
ing to  which  it  is  opposed,^  and  must  be  decided  without  evidence 

1.  See  infra^  III.  i.  General  />«-  summons,"  it  was  held  that  a  demur- 
murrer,  rer  filed  within  the  time  was  covered 

2.  See  tn/ra.  III.  2,  Special  De-  by  the  term  "answer."  Oliphant  v, 
murrer.  Whitney,  34  Cal.  27. 

3.  Brooke  v,  Widdlcombe,  39  Md.  Balatng  Qaettton  of  Proof. — One  of  the 
401 ;  Affeld  v.  People,  12  111.  App.  502 ;  offices  of  the  demurrer  is  to  inquire 
Hudson  V,  Wheeler,  34  Tex.  362 ;  Brad-  whether  the  matter  is  well  pleaded  or 
lev  V.  Rodelsperger,  17  S.'  Car.  zz;  can  be  pleaded,  and  it  therefore  raises 
Chambers  v.  Hoover,  3  Wash.  Ter.  the  question  whether  the  opposite 
110;  Brennan  v.  Ford,  46  Cal.  13;  pleader  maj,  under  the  rules  of  evi- 
Cook  V.  De  la  Guerra,  24  Cal.  239;  dence,  prove  the  facts  which  he  has 
Rice  v.  Rice,  Z3  Oregon  340;  Walden  pleaded.  Harkins  v,  Edwards,  i 
V.  Craig,  Z4  Pet.  (U.  S.)  153;  Rutz  v.  Iowa  426. 

St.  Louis,  7  Fed.  Rep.  438.  Time  of  FUlng  neadlag. — A  demurrer 

FlM  to  HArttB. — Where  a  defendant  does  not  reach  the  question  as  to  the 

was  defaulted  for  want  of  a  plea,  and  proper  time  of  filing  a  pleading.    Mor- 

the  plaintiff  agreed  to  set  aside  the  de-  gan  v.  Dyer,  10  Johns.  (N.  Y.)    161; 

fault  on  condition  that  the  defendant  Ludlow  v.  McCrea,  z  Wend.  (N.  Y.) 

would  plead  to  the  merits  and  go  to  228;   Northum  v,  Kellogg,  15  Conn, 

trial,  a  general  demurrer  to  the  decla-  574. 

rations  was  held  not  such  a  plea  as  the  Not  Substitute  foft  Plea  In  Abatement, 

plaintiff  was  bound  to  receive,  and  if  — Demurrer  for  defect  of  parties  is  not 

he  objected  to  it,  the  court  should  not  a  substitute  for  the  common-law  plea  in 

entertain  it.     Dotj  v.  Strong,  z  Pin.  abatement.    The   latter  presented  an 

(Wis.)  3Z3.  issue  of  fact,  while  the  former  raises  a 

Answer  ae  Denmrrer. — Under  section  question  of  law  from  the  facts  stated  in 

27R  of  the  N.  Y.  Code,  providing  that  die  complaint.     Porter  v.  Fletcher,  25 

'*me  relief  granted  to  the  plaintiff,  If  Minn.  493 ;  Furniss  v,  Ellis,  2  Brock, 

there  be   no  answer ,  cannot    exceed  (U.  S.)  Z4. 

that  which  he  shall  have  demanded  in  Matter  in  abatement  appearing  on 
hiscomplaint,  but  in  anj  other  case  the  the  face  of  the  complaint  was  held 
court  may  grant  him  any  relief  con-  properly  available  on  demurrer.  May- 
sistent  with  the  case  made  by  the  hew  v.  Kobinson,  zo  How.  Pr.  (N.  Y. 
complaint,"  etc.,  it  was  held  that  the  Supreme  Ct.)  z62. 
term  **answer,"  as  used  in  this  section,  InfMngement  of  Ttade-max1c.^As  to 
does  not  include  demurrer.  Answer  whether,  upon  demurrer,  the  court 
and  demurrer  are  distinct  pleadings  will  say  one  trade-mark  is  an  infringe- 
under  the  code,  having  different  of-  ment  of  another,  both  marks  being 
fices,  the  former  presenting  issues  of  made  a  part  of  the  complaint,  see  Lid- 
fact,  the  latter  raising  only  questions  ersdorf  v.  Flint,  50  Wis.  405. 
of  law.  Kelly  v.  Downing,  42  N.  4.  Arkansas. —^i^orAmtin  v.  Craig- 
Y.  77.  head,  27  Ark.  369. 

Under  a  statute  authorizing  the  California. — Triscony  v.  Branden- 
clerk  to  enter  a  judgment  by  default  stein,  66  Cal.  5z6. 
in  an  action  for  money  or  damages  Indiana. — ^Trentman  v.  Fletcher,  zoo 
arising  on  a  contract,  **if  no  answer  Ind.  zz2;  Thames  L.  &  T.  Co.  v, 
bas  been  filed  with  the  clerk  of  the  Beville,  zoo  Ind.  3Z1;  Jones  v.  Brad- 
court  within  the  time  specified  in  the  ford,  25  Ind.  307. 
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aliunde^  unless  by  consent  of  the  parties.* 

b.  Speaking  Demurrers. — A  speaking  demurrer,  that  is,  a 
demurrer  which  is  founded  on  matter  collateral  to  the  pleading 
against  which  it  is  directed,  is  bad  and  as  such  will  be  overruled.^ 

c.  Pleading  Demurred  to  Controls. — It  is  also  a  well-set- 
tled principle  that,  when  a  pleading  is  demurred  to,  resort  cannot 
be  had  to  other  pleadings  for  the  purpose  of  supporting  or  resist- 
ing the  demurrer,  but  the  demurrer  must  prevail  or  fall  by  the 

/owfl.— Polk  County  v.  Hierb,  37  bott,  45  N.  H.  349;  Miller  v.  Miller,  63 
Iowa  363 ;  Childs  v.  Limback,  30  Iowa    Iowa  387 ;  Childs  v.  Limback,  30  Iowa 

398.  398. 

Kansas, — Mayberiy    v.    Kellej,    1        a.  Wells  v.  Jackson  Iron  Mfg.  Co., 

Kan.  116.  44  N.  H.  61. 

Nevf      Jersey,  —  Coddington      v,  8.  California,  —  Cook     v,     De    la 

Beebe,  39  M.  J.  L.  550.  Guerra,  24  Cal.  339;   Kamm  v.  State 

Nerw  York. — Nones  v,  Hope  Mut.  Bank,  74  Cal.  191. 

L.  Ins.  Co.,  5  How.  Pr.  (N.  Y.  Su-  Florida, — State  v,  Putnam  Countj, 

premeCt.)  96;  Amory  v,  M'Gregor,  23  Fla.  633. 

13  Johns.  (N.  Y.)  387;  Dubois  v.  New  ///iW/j.— Williams  v,  Davis,  46  lU. 

York,  etc.,  R.  Co.,  i  N.  Y.  Leg.  Obs.  App.  338. 

362;  Barker  v.  Mechanics  F.  Ins.  Co.,  Maryland, — Baltimore,  etc.,  R.  Co. 

3  Wend.  (N.  Y.)  97;  Llndau  v,  Rojal  v,  Ritchie,  31  Md.  198. 

Ins.  Co.  (Supreme  Ct.),  7N.  Y.  Supp.  Massachusetts, — Denneheyv.Wood- 

441 ;  Hurliman  v.  Seckendorf  (Brook-  sum,  100  Mass.  198. 

lyn  City  Ct.),  18  N.  Y.  Supp.  756.  New  York, — Getty  v.  Hudson  River 

Texas, —  Hudson    v,    Wheeler,    34  R.  Co.,  8  How.  Pr.  (N.  Y.  Supreme 

Tex.  362;  Southern  Cotton  Press,  etc.,  Ct.)    177;    Wilson  v.  New  York,   15 

Co.  V,  Bradley,  53  Tex.  587.  How,  Pr.  (N.  Y.  C.  PI.)  500;  Leland 

Wisconsin,  —  Benedix    v.    German  v.  Tousey,  6  Hill  (N.  Y.)  333;  Coet?. 

Ins.  Co.,  78  Wis.  80;  Zaegel  v,  Kus-  Beckwith,  19  How.Pr.  (N.Y.  Suprenie 

ter,  51  Wis.  41;  Smith  v.  Janesville,  Ct.)   398;    Amory    v,    M'Gregor,   I3 

C3  Wis.  683 ;  Magdeburg  v.  Uihlein,  53  Johns.  ( N.  Y.)  387. 

Wis.  166;    Markey  v,  Milwaukee,  76  Nortk  Carolina, — Von  Glahn  9.  De 

Wis.  353-  Rossett,  76  N.  Car.  393. 

United  States, — Robinson    v,    Na-  Pennsylvania,  —  Wyoming  County 

tional  Stockyard  Co.,  30  Blatchf.  (U.  v,  Bardwell,  84  Pa.  St.  Z04. 

S.)  514;  Tyler  v.  Hand, 7  How.  (U.S.)  United  States.-^UtLrrow  v,   H.   R. 

f83;  Liegeois  v,  McCracken,  zo  Fed.  Home  Produce  Co.,   57    Fed.    Rep. 

lep.  664.  464. 

England, — Da  vies  v,  Penton,  6  B.  &  Bstrtnalo  Katten   of     OltfoottoiiB.  — 

C.  316,  13  E.  C.  L.  147.  Where   the  complaint  did  not  show 

In  an  action  on  a  written  contract,  that  summons  was  prematurely  issued, 

the  contract  must  be  construed  on  de-  it  was  held   that  a  demurrer  on  that 

murrer  by  the  light  afforded  by  the  ground  was  bad.      Hust  v.  Conn,  i3 

declaration  alone,  and  not  by  circum-  Ind.  357. 

stances    that  may  be    suggested   but  A  demurrer  setting  up  the  extrinsic 

which  do  not  appear  on  the  declara-  fact  that  a  copy  of  the  complaint  was 

tion.     Stout  V,  Whitney,  Z3  III.  3 16.  not  served  with  the  summons,  is  bad. 

Illegality  of  Contract. — The  illegality  Ghiradelli  v,  Greene,  56  Cal.  629. 

of  a  contract  sued    on  must    appear  Where  the  fact  does  not  appear  af- 

upon  the  face  of  the  complaint,  or  it  firmatively  upon  the  face  of  the  com- 

cannot  be  taken  advantage  of  by  de-  plaint,  the  objection  that  suit  was  com- 

murrer.    Fairbank  v.  Leary,  40  Wis.  menced  before  the  cause  of  action  ac- 

644.  See  also  Heavenridge  v,  Mondy,  crued  cannot  be  taken  by  demurrer. 

34  Ind.  35.  Smith    v.    Holmes,    19    N.    Y.  371 ; 

1.  Wells  V,  Jackson  Iron  Mfg.  Co.,  Maynard  v.  Talcott,  11  Barb.  (N.  Y.) 

44  N.    H.  61,   construing  Orange  v.  569,  citing  ^u^h  v.  Robinson,  i  T.  R. 

Berry,  34  N.  H.  105;  Wendell  v,  Ab-  n6;  Owen  v.  Waters,  3  M,  &  W.  91. 
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face  of  the  pleading  to  which  it  is  directed.^ 

Szbiblti. — But  the  authorities  are  not  uniform  as  to  whether  in- 
struments which  are  annexed  to  a  pleading  as  exhibits  are  a  part 
of  such  pleading.* 

1.  Arkansas, — Clurk     v.     Holt,     i6  298;  Stratton  v.' Henderson,  26  111.  68; 

Ark.  257.  Harlow  v.  Boswell,  15  111.  56;   Lari- 

Illinois. — Rust  v,  Fxothingham,   1  more  v.  Wells,  29  Ohio  St.  13. 

111.  332.  In  the  following  cases   the  courts 

/ii^ia)ia.^AinericanIns.Co.'Z>.  Rep-  held  that  the   exhibits,  n^/  being-  the 

logle,  114  Ind.  I ;  Thames  L.  &  F.  Co.  foundations  of  the  actions^  could  not 

V.  BeviUe,  zoo  Ind.  309;   De  Armond  be  looked  to  on  demurrer.    Fuller  v. 

V,  Ballou,  122  Ind.  398.  Cox,  135  Ind.  47 ;  State  v.  Helms,  136 

Iowa. — State  v.  Simpkins,  77  Iowa  Ind.  126;  Huseman  v.  Sims,  104  Ind. 

676;PolkCountyv.  Hierb,  37lowa363.  317;  Dumbould  v,  Rowley,  113   Ind. 

Kentucky. — Yewell  v.  Bradshaw,  2  353;   Burks  v.  Watsoii,  48  Tex.   113; 

Duv.  (Ky.)  574.  Taylor   v.  MacLea  (City  Ct.),  11  N. 

Af««<?tf r/.---Cassatt  v.  Vogel,  14  Mo.  Y.  Sttpp.  6140. 

App.  517.  An  exhibit  was  held  to  be  a  part  of  the 

New  yersey. — ^Brown  v.  Warden, 44  pleadingin  the  following  cases :  Lock- 

N.  J.  L,.  177.  head  v.  Berkeley  Springs  Waterworks, 

New  Tork.—Coe  v.  Beckwith,  19  etc.,   Co.     <W.   Va.    1895),    ^i   S.    E. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  404;  Rep.  1031 ;  Pefley  v,  Johnson,  30  Neb. 

Ayres  v.  Covill,  18  Barb.  (N.  Y.)  260;  529.    See  also  article  Exhibits. 

Douglass  V.  Phenix  Ins.  Co.,  138  N.  Y.  Under  a  statute  in  Illinois  requiring 

215;  Western  Union  Tel.  Co.  v.  Mil-  that  instruments    sued  on  should  be 

liken  (C.  Pl.)y  6  N.  Y.  St.  Rep.  252.  made  exhibits  to  the  declaration,  the 

Wisconsin. — Magdeburg  v.  Uihlein,  United  States  Supreme  Court,  Chief 

53  Wis.  165;  Roberts  V.  White,  3  Wis.  Justice  Waite  delivering  the  opinion, 

41A;    Birdsall    v.    Birdsall,    52    Wis.  held  that  such  exhibits  were  a  part  of 

20S;  John  Pritzlaff   Hardware  Co.  v.  the  pleading.    Nauvoo  v.  Ritter,  97 

Carlson,  76  Wis.  33 ;  Zaegel  v.  Kuster,  U.  S.  391. 

51   Wis.  31  ;   Smith   v,   Janesville,  52  In  Mississippi,  under  a  similar  stat- 

Wis.  680;   Dairy mple  v.  Milwaukee,  ute,  the  court  say  such  an  exhibit  be- 

53  Wis.  178.  comes  a  part  of  the  record,  but  is  not 

United  States. — Walden  t;.  Craig,  a  part  of  the  pleading  and  cannot  sup- 
14  Pet.  (U.  S.)  153.  ply  averments  omitted  therein.  Mar- 
Neither  the  interrogatories  attached  shall  v.  Hamilton,  41  Miss.  233. 
to  a  pleading  nor  the  answers  thereto  In  Kentucky,  under  a  statute  re- 
can,  on  demurrer,  aid  a  defective  quiring  that  instruments  of  writing 
pleading.  Lane  v.  Krekie,  22  Iowa  399.  upon    which     an    action    is   founded 

The  title  of  the  cause  written  in  the  should  be  filed  as  a  part  of  the  plead- 

margin  of  a  plea,  is  not  a  part  of  the  ing,  it  was  held  that  a  note  filed  in  an 

plea.  Columbia  Bank  v,  Ott,  2  Cranch  action  by  the  assignee  of  the  payee, 

(C.  C.)  529.  would  not  supply  the  omission  in  the 

2.  The  following  cases  hold  that  ex-  declaration  of  the  averment  of  assign- 

hibits  filed  with  a  pleading  as  a  part  ment,  although  the  note  itself  showed 

thereof,  do   not   form  a  part  of  such  the  assignment  from  the  payee  to  the 

pleading.  Guadalupe  County  v.  John-  plaintiff.       Dodd    v.    King,  i    Mete, 

ston,  I  Tex.  Civ.  App.  715;  Baker  v.  (Ky.)  432;  Hill  v.  Barrett,  14  B.  Mon. 

Berry,  37  Mo.  307;  Kern  v.  South  St.  (Ky.)   67.      But  the  same  court  also 

Louis  Mut.  Ins.  Co.,  40  Mo.  25;  Had-  held  that  upon  demurrer *the  note  sued 

^Q  V.  Home  Mut  Ins.  Co.,    13  Mo.  on  attached  to  a  complaint  sufficiently 

473 ;  Curry  v.  Lackey,   35  Mo.   392 ;  supplied  the  averment  as  to  the  matu- 

State  V.  Samuels,  28  Mo.  App.  652 ;  rity  of  the  note.     Burton  v.  White,  i 

Bowling  V.   McFarland,  38  Mo.  465;  Bush  (Ky.)  10. 

Pomeroy  v.  Fullerton,  113  Mo.   440;  It  was  held  in  Michisrany  that  where 

Aultman  v.  Siglinger,  2  S.  Dak.  442 ;  a  declaration  set  forth  a  contract  in 

Rust  Owen  L,umber  Co.  v.  Fitch,  3  S.  full,  in  which  contract  the  plan,  speci- 

Dak.  213;  Burkett  v.  Griilith,  90  Cal.  fications  and  profile  of  the  work  were 

541 ;  Los  Angeles  v.  Signoret,  50  Cal.  referred  to  and  made  a  part  of  the  con- 

299  Volume  VI. 


Vatvre  of  Dtmnrrer.  DEMURRERS.  Dtmvm  to  Part  of  YSmMSaa^ 

3.  Demurrer  to  Part  of  Pleading. — It  is  an  equally  well-settled 
principle  that  a  demurrer  cannot  be  addressed  to  fragmentary 
parts  of  a  pleading.    Thus  a  demurrer  to  a  count  in  a  declaration^ 

must  be  to  the  whole  count  if  it  presents  a  single  cause  of  action, 
and  will  not  be  entertained  if  directed  against  a  part  thereof  ;^ 

tract,  but  the  declaration  did  not  give  that  in  passing  upon  a  demurrer  to  a 

the  plan,  specifications  and  profile  in  petition  the  averments  in  the  answer' 

full,  and  the  defendant  in  its  demurrer  may  also  be  considered.  Riggs  t7.  Pope, 

attached    the    specifications    in    full,  3  Tex.  Civ.  App.  179;  Daj  Land,  etc^. 

this     was     proper    pleading,    as    the  Co.  v.  State,  68  Tex.  538. 

specifications    were    a     part    of    the  1.  Alabama, — Ladd  v.  Smith  (Ala. 

contract  and  necessarily  a  part  of  the  1893),  10    So.   Rep.  837;    Kennon  v.. 

declaration,  and  not  being  given  there-  Western  Union  Tel.  Co.,  92  Ala.  399r 

in  in  full  it  was  proper  for  the  defend-  Pryor  v.  Beck,  21  Ala.  393;  Hester  v, 

ant  to  exhibit  them  to  the  court  so  that  Ballard,  96  Ala.  411. 

the  whole  contract  might  be  before  it.  California, — Locke    v.    Petera,  6^ 

Mathewson  v.  Grand  Rapids,  88  Mich.  Cal.  161. 

561.  Indiana. — Estep  v.  Estep,   23  ImL 

Wben  BthlMt  Not  In  Fact  Annexad. —  114;  Mathews  v,  Norman,  j^  Ind.  176; 

When  an  exhibit  is  not  in  fact  annexed  Smith  v,  Muncle  Nat.  Bank,  29  ImL. 

to  the  petition,    though    the   petition  158;  Voorhees  t;.  Hushaw,  3oInd.  488; 

states  that  it  is  annexed  thereto  and  O'Haver  v,  Shidler,  26  Ind.  278;  Beala- 

made  a  part  thereof,  it  should  not  be  v.  Beals,  27  Ind.  77 ;  Tousey  v,  Bell« 

considered  as  forming  a  part  thereof.  23  Ind.  423 ;  Johnson  v.  Brown,   13©. 

Lamorere  v.  Cox,  32  La.  Ann.  1045.  Ind.  534;  Boden  v.  Dill,  58  Ind.  273. 

Several  Parte  Not  Seflnrlng  to  Each  /(^wa.— WhiteOakDist.Tp.  v.Oska- 

Other. — An  affirmative  defense  is  to  be  loosa  Dist.  Tp.,  44  Iowa  518;  Hayden 

treated  as  a  separate  plea,  and  on  de-  v.  Anderson,  17  Iowa  158. 

murrer  thereto  defendant  is  not  en-  Massachusetts. — Mintum   v.   Mann* 

titled  to  have  the  benefit  of  denials  facturers  Ins.   Co.,    10  Gray  (Maae.>< 

made  in  another  part  of  the  answer,  503. 

unless   repeated    or    incorporated   by  Minnesota, — Daniels  v.   Bradley,  4. 

reference  in  such  defense.     Douglass  Minn.  158;  Knoblauch  v,  Foglesong, 

V,  Phenix   Ins.  Co.,  138  N.   Y.   215;  38  Minn.  459;  Bass  v,  Upton,  i  Minn. 

Ritchie  v.  Garrison,  10  Abb.  Pr.  (N.  408, 

Y.    Super.    Ct.)   246;     Hammond    v.  New  fork. — Lord  v.  Vrecland,  24. 

Earle,  58  How.  Pr.  (N.  Y.  Supreme  How.  Pr.  (N.  Y.  Supreme  Ct.)   316; 

Ct.)  437.  Manchester  v,  Storrs,  3  How.  Pr.  (N. 

When  a  petition  contains  two  counts,  Y.  Supreme  Ct.)  410. 

in  no  way  referring  to  each  other,  and  North   Carolina, — State  v,  Youngp. 

demurrer  is  filed  to  one,  the  other  count  65  N.  Car.  579;  Speight  v,  Jenkins,  9^ 

cannot  be  looked  to  in  aid  of  such  de-  N.  Car.  143;  Cowand  v.  Meyers,  99  N. 

murrer.    Durkee  v.  City  Bank,  13  Wis.  Car.  198. 

216;    Curtis  V.   Moore,  15  Wis.   134;  Washington. — Lowman  v.  West,  8- 

Green  v.   Parsons  (Supreme  Ct.),  14  Wash.  355. 

N.  Y.  St.   Rep.  97;    Nelson  v.  Swan,  Wisconsin. — Shealy  v.  Chicago,  etc., 

13  Johns.    (N.  Y.)   483.     But   it  was  R.  Co.,  72  Wis.  471. 

held  otherwise  where  different  counts  See    also    article    Counts,    Para- 

expressly  referred  to  each  other.    Rob-  graphs,  and  Separate  Statemknts, 

inson  v.  Druipmond,  24  Ala.  174.    So,  vol.  5,  p.  302. 

also,  when  a  count  in  an  answer  set-  Where  Different  Breadiee  are  AarigiMA 

ting  up  a  counterclaim  refers  to  other  in  covenant  or  debt  on  a  bond,  each 

parts  of  the  answer  or  to  the  com-  breach  is  in  the  nature  of  a  separate 

plaint.     Cragin   v.   Lovell,   88   N.  Y.  count,    and    should    be  demurred  to- 

258.     See  also  article  Counts,   Para-  separately;  othenjv'ise  in  case  of  assign- 

graphs,  and  Separate  Statements,  ment  of  breaches  in  assumi>sit.  Petti- 

vol.  5,  p.  302.  bone  v,  Stevens,  6  Hill  (N.  Y.)  358.^- 

When  Answer  and  I>emiirrer  Filed  To-  See  also  cases  cited  infra^   II.  4.  h» 

getter. — It  is  held  in   Texas^  where  a  To    Whole   Count  -when   Matter  I>i- 

demurrer  may  be  filed  with  an  answer,  visible, 
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^nd  the  same  rule  applies  with  equal  force  to  a  plea  or  single 
-defense  -}  and  it  follows  that  a  demurrer  to  a  single  defense  cannot 
be  sustained  as  to  a  part  thereof  and  overruled  as  to  another  part, 
but  it  must  be  sustained  or  overruled  in  toto^  But  where  a  stat- 
ute requires  that  the  several  causes  of  action  in  one  complaint 
shall  be  separated  into  divisions,  a  demurrer  may  be  interposed 
to  each  separate  cause  of  action,  notwithstanding  the  plaintiff  has 
disregarded  the  requirements  of  the  statute  by  failing  to  separate 
them.* 

4.  Demurrer  Too  Broad — a.  Generally. — A  demurrer  which  is 
too  large,  that  is  to  say,  which  reaches  the  whole  pleading,  can- 
not be  sustained  if  the  pleading  is  good  in  part,  and  this  rule  ap- 
plies alike  to  the  declaration  or  complaint  and  to  all  subsequent 
pleadings,  and  if  a  declaration  or  complaint,  though  defective  in 
part,  contain  one  good  count,  a  general  demurrer  to  the  whole 
complaint  will  be  overruled.^  Likewise,  under  the  well-recognized 

1.  Reed  v,  Drais,  67  Cal.  491 ;   Fer-  an  answer,  a  demurrer  may  be  directed 

Tier  V,  Ferrier,  64  Cal.  33 ;  Corpening  against  one  of  them.    Wright  t>.  Con* 

-o.  Worthington,  99  Ala.  541 ;   Everett  nor,  34  Iowa  340. 

tf,  Waymire,  30  Ohio  St.   308;    Chi-  And  a  part  of  an  answer  clearly  in- 

«ago,  etc.,  R.  Co.  v.  Cedar  Rapids,  tended  as  a  separate  and  distinct  de- 

etc.,  R.  Co.,  67  Iowa  324;   Delaware  fense  may  be  demurred  to,  though  the 

<^oun^  Bank  v,  Duncombe,  48  Iowa  words   ** separate    and    distinct''   are 

.488;  Daniels  v.  Bradley,  4  Minn.  158.  not    used.     Brassington  v,   Rohrs,   3 

Demnxrvr  to  8«parat«  ParagraphB  of  Misc.  Rep.  (N.  Y.  City  Ct.)  258. 

jywwvr.^ Where,  taking  all  the  para-  In  a  case  where  the  declaration  was 

graphs  of  an  answer  together,  they  divided  into  several  paragraphs,  and 

<x>nstitute  a  good  defense  to  the  ac-  separate  demurrers  interposed  to  each 

tion,  it  is  error  to  sustain  a  demurrer  paragraph,   the    court    construed  the 

to  a  part  of  them  and  thereby  render  paragraphs  to  constitute  but  a  single 

tiie  remaining  paragraphs  insufficient  cause  of  action  taken  together,  and, 

JI8  a  defense.     Norman  v,  Rogers,  39  without  reference  to  the  manner  of 

Ark.  365.  demurring  thereto,  held  that  a  cause 

%.  Armstrong  v.  Hinds,  9  Minn.  356;  of  action  was  stated,  and  overruled  the 

State  V,  Shields,  56  Ind.  531 ;  Tittle  v.  demurrer  as  if  it  had  been  a  single 

Bonner,  53  Miss  579.     See  also  Mar-  demurrer.     Prows  v,  Ohio  Valley  Ins. 

shall  v.  Vicksburg,   15  Wall.  (  U.  S.)  Co.,  3  Cine.  Sup.  Ct.  Rep.  14. 

146.  *.  Alabama, — Montgomery  County 

Divisible  Answer.  —  Distinct  allega-  v.  Barber,  45  Ala.  237 ;  Alabama  G.  S. 

tions   in  an  answer,  under  a  statute  R.  Co.  v,  Tapia,  94  Ala.  326;  Griel  v. 

permitting    different    consistent    de-  Lomax,  86  Ala.  133 ;  Chandler  i;.  Hol- 

fenses  to  be  set  up  in  the  same  an-  loway,  4  Port.  (Ala.)  17. 

«wer,  may  be  demurred  to.    Montague  Arkansas. — Warner    v.   Capps,   37 

T.  Boston,  etc..  Iron  Works,  97  Mass.  Ark.  32. 

503.  California. — Stoddard  v.  Treadwell, 

8.  Burhans  v.  Squires,  75  Iowa  59.  36  Cal.  294;  Whiting  x;.  Heslep,  4  Cal. 
And  where  a  complaint  specifies  sev-  327;  Griffiths  v.  Henderson,  49  Cal. 
«ral  independent  reasons  for  granting  566;  Cassidy  v,  Cassidy,  63  Cal.  352; 
the  relief  sought,  it  has  been  held  that  Hulsman  v.  Todd,  96  Cal.  230;  Pfister 
separate  demurrers  will  lie.  Hilton  t;.  v.  Wade,  69  Cal.  133;  Young  v.  Pear- 
Mason,  93  Ind.  160;  Mustard  v.  Hop-  son,  i  Cal.  448;  Murdock  v.  Brooks, 
pess,  69  Ind.  334;  Sheetz  v,  Longlois,  38  Cal.  601;  Eastman  v,  Turman,  34 
€9  Ind.  491;  Reynolds  v.  Faris,  80  Cal.  383;  Oakland  v.  Carpentier,  13 
Ind.  14.  Cal.  549;    Cox  v.   Western   Pac.   R. 

So,  also,  where  distinct  defenses  are  Co.,  47  Cal.  87;    Moyle  v.   Landers 

improperly  joined  in  one  division  of  (Cal.  1889),  ^^  ^^^»  Rep.  1133;  Boles 
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rules  for  construing  pleadings,  a  demurrer  will  be  overruled  if  the 

declaration  or  complaint  can  be  sustained  in  either  of  two  aspects 

V.  Weifenback,  15  Cal.  144;   Asevado  107;  Wright  v.  Indianapolis,  etc.,  R. 

V.  Orr,  100  Cal.  293;  Fleming  v.  Al-  Co.,  i8  Ind.  168;   Alexander  v,  Gaar, 

beck,  67  Cal.  226;  Weaver  v.  Conger,  15  Ind.  89;  Webb  v.  Bow  less,  15  Ind- 

10  Cal.  233;  People  zk  Morrill,  26  Cal.  242;  Aurora  v.  Fox,  78  Ind.  i ;  Poland 

336;  McCann  V.  Pennie,  100  Cal.  547.  v.  Miller,  95   Ind.  387;    Redelsheimer 

Colorado, — St.  Vrain  Stone  Co.  i;.  v.  Miller,  107  Ind.  485 ;  Heaven  ridge 
Denver,  etc.,  R.  Co.,  18  Colo.  211;  v.  Mondy,  34  Ind.  29;  Small  v.  San- 
Smith  V.  Salomon,  i  Colo.  176.  ders,  118  Ind.  107. 

Florida. — Barbee    v.    Jacksonville,  Iowa. — Chambers  v.  Lath rop,  Morr. 

etc..  Plank  Road  Co.,  6  Fla.  262;  Dib-  (Iowa)  loa;  Jarvis  v.  Worick,  10  Iowa 

ble  V.  Jacksonville,  etc.,  Plank  Road  29;  Coon  v,  Jones,  10  Iowa  131 ;  Darr 

Co.,  6  Fla.  279;  McKay  v.  Friebele,  v.  Lilley,   11   Iowa  4;    Edmonds   r. 

8  Fla.  21.  Cochran,    12    Iowa    488;     Zapple  v, 

Illinois. — Lusk    v.  Cook,  1  III.  84;  Rush,  33  Iowa  99;    Singer  v.  Cavers^ 

Cowles  V.  Litchiield,  3  111.  356;  Gov-  26  Iowa  178;    Brown  v.  Tomlinson,  a 

ernor  v.  Ridgwaj,  12  111.  14;  Walton  Greene  (Iowa)  525;    McFaul  v.  Ram- 

V.Stephenson,  14  III.  77;  Andersons,  sey,  20  How.  (U.  S.)  523. 

Richards,  22  111.  217 ;  Tomlin  v.  To-  Kentucky. — Com.  v.  Young,  5  Dana 

nica,  etc.,  R.  Co.,  23  111. 429;  Barber  v,  (Ky.)  568;  Turner  v,  Johnson,  7  Dana. 

Whitney,  29  111.  439;  Stacy  v.  Baker,  (Ky.)  435;    McGee  v.   Bast,  6  J.   J. 

2  111.  417;  Henrickson  v,  Reinback,  33  Marsh.  (Ky.)456;  Overton  xi.  Gverton,. 

111.  399;  Nickerson  v.  Sheldon,  33  111.  6  J.  J.  Marsh.  (Ky.)  461 ;  Hancock  n, 

372;  Farmers,  etc.,  Ins.  Co.  v.  Menz,  Vawter,  Hard.  (Ky.)   519;   M*Coy  v. 

63  111.  116;  Young  V.  Campbell,   10  Hill,  a  Litt.  (Ky.)  372;  Moor  v.  Dew- 

lil.  80;  Israel  v,  Reynolds,  11  111.  218;  ees,  Litt.  Sel.  Cas.  (Ky.)  227;  Com.  v. 

Gillilan  v.  Gray,  14  111.  416;   Bristow  Hughes,  8  B.  Mon.  (Ky.)  400;  Bull  tr. 

V.  Lane,  21  111.  194;  Wear  v.  Jackson-  McCrea,  8  B.Mon.  (Ky.)  424;  Robert- 

ville,  etc.,  R.  Co.,  24  111.  593;   Reece  son  v.  Clarkson,  9  B.  Mon.  (Ky.)  506; 

V,  Smith,  94  111.  362;  Phoenix  Ins.  Co.  Haggin  v.  Williamson,  5  T.  B.  Mon. 

V,  Frisch,   29  IlL  App.  265;  Nash  t;.  (Ky.)8;  Wiert;.Bush,4Litt.  (Ky.)429» 

Nash,  16  111.  79.  Maine.  —  Dexter    Sav.    Bank     v, 

Indiana.  —  M'Carty    v.     Rhea,     i  Copeland,  72  Me.   320;  Cape    Eliza- 

Blackf.  (Ind.)  55;  Wingate  v,  Ellis,  x  beth  v.  Lombard,  70  Me.  396;  National 

Blackf.  (Ind.)  563;  Horton  t^.  Smelser,  Exchange  Bank  v.  Abel  1,  63  Me.  346; 

5  Blackf.  (Ind.)  428;  Nichol  f.  McCal-  Cumberland,    etc..     Canal    Corp.    v^ 

ister,  53  Ind.  586;   Rich  v.  Dessar,  50  Portland,  62  Me.  504;  Blanchard  v. 

Ind.  309;  Romine  v,  Romine,  59  Ind.  Hoxie,  ^4  Me.  376;  Concord  v.  De- 

346;  Excelsior  Draining  Co.  v.  Brown,  laney,  56  Me.  201 ;  Swett  v.  Patrick,  xr 

47   Ind.  19;   Leach  v,  Lewis,  38  Ind.  Me.  t8i. 

160;    Rout    V.   Woods,  67  Ind.  319;  Maryland. — Scott  v.  Leary,  34  Md. 

State  t'.  Shields,  56  Ind.  521;   Downs  401;  Willing  v.  Bozman,  53  Md.  63; 

t;.    McCombs,    10     Ind.     211;     Gril-  Barr  v.  White,  22  Md.  259;  Spencer  ti. 

fin  V.  Kemp,  46  Ind.  172;    Urton  v.  Trafford,  43  Md.  i. 

Luckey,  17  Ind.  313;  Gibson  County  Massachusetts. — Brown  v.  Castles,, 

t/.  Harrington,  i   Blackf.  (Ind.)   259;  11  Cush.  (Mass.)  348;  Sears  v.  Trow- 

State   V.  Clark,  9  Ind.  241;   Baker  v.  bridge,  15  Gray  (Mass.)  184. 

Groves,  i    Ind.  App.  522;   Brown  v,  Mississippi. — Levey    v.   Djess^   51 

Gooden,  16  Ind.  444;  Adkins  v.  Wise-  Miss.   501;   Hines  v.  Potts,  56  Miss, 

man,  19  Ind.  90;  Lime  City  Bldg.,  etc.,  346;  State  Board  of  Education  v.  Mo- 

Assoc.  V.  Black,  136  Ind.  544.;  Bayless  bile,  etc,  R.  Co.,  71  Miss.  500. 

V.  Glenn,  72  Ind.  5 ;  Jones  v,  Pothast,  Missouri, — Missouri  Pac.  R.  Co.  v^ 

72  Ind.  158;  Boys  v.  Simmons,  72  Ind.  McLiney,  33  Mo.  App.  166. 

593;  Pittsburgh,  etc.,  R.  Co.  v.  Hunt,  Montana. — Collier  v.  Ervin,  2Mont. 

71   Ind.  229;  Firestone  v.  Daniels,  71  335. 

Ind.  571 ;  Farnham  v.  Hay,  3  Blackf.  Nebraska, — ^Alexander  v.  Thacker, 

(Ind.)  167;  Reyman  v.  Mosher,7i  Ind.  30  Neb.  614. 

596 ;  Pickerell  v,  Frankem,  64  Ind.  25 ;  New  Jersey. — Perdicaris  v,  Trenton 

ennings  County  v,  Verbarg,  63  Ind.  City  Bridge  Co.,  29  N.  J.  L.  367;  Bel- 
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which  it  may  present;^  but  if  all  the  counts  are  bad.  such  a 
demurrer  may  be  sustained.* 

b.  To  Whole  Count  when  Matter  Divisible.— Where 

the  matter  in  a  single  count  is  divisible  in  its  nature,  the  de- 
murrer should  be  confined  to  those  parts  which  are  defective,  as 
the  same  general  rule  which  applies  to  different  counts  applies 
also  to  the  divisible  matter  in  the  same  count  constituting  differ- 
ent causes  of  action  ;^  and  where  one  count,  containing  distinct 

ton  T'.  Gibbon,  la  N.  J.  L.  76;  Beavers  Wright  (Ohio)    47;   Kelley  v,  Max- 

r.  Trimmer,  25  N.  f.  L.  105;  Weber  well,  7  Ohio  St.  245. 

V,  Morris,  etc.,  R.  Co.,  35  N.  J.  L.  Oregon, — Ketchum  v.  State,  2  Ore- 

409.  gon  103;  Simpson  v,  Prather,  5  Ore- 

New  Tork. — Jaques    v.    Morris,    2  gon  86. 

E.  D.  Smith  (N.  Y.)  639;   Cooper  f.  Pennsylvania.  —  Insurance    Co.     v, 

Clason,  I  Code  Rep.  N.  S.  (N.  Y.  Su-  Drach,  40  Leg.  Int.  (Pa.)  70;  Wilkin- 

preme  Ct.)   347;    Anderton  v.  Wolf  son  t;.  Starr,  14  W.  N.  C.  (Pa.)  359; 

(Supreme  Ct.),  4  N.  Y.  St.  Rep.  loz;  Evans  v.  Tibbins,  2  Grant's  Cas.  (Pa.) 

Ward  V,  Sackrider,  3  Cai.   (N.   Y.)  451. 

265;   Root  t/.  Woodruff,  6  Hill  (N.  Rhode  Island. — Langlej  v.  Metro- 

Y.)4i8;  Hale  v,  Omaha  Nat.  Bank,  politan  Lr.  Ins.  Co.,  16  R.  I.  21. 

49  N.  Y.  626;  Wheeler  v.  Connecticut  South     Carolina.  —  Hammond  v, 

Mut.  L.  Ins.  Co.,82N.  Y.  543,  i6Hun  Port     Royal,    etc.,    R.   Co.,     15     S. 

(N.  Y.)  317;    Seaver  v.  Hodgkin,  63  Car.  29. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  128;  FiVW^ia.— HoUingsworth  v.  Mil- 
Wolfe  V.  Luyster,  i  HaU  (N.  Y.)  ton,  8  Leigh  (Va.)  50;  Wright  v.  Smith, 
153;  Henderson  v.  Commercial  Ad-  81  Va.  777;  Roe  t;.  Crutchfield,  i  Hen. 
vertiser  Assoc.,  46  Hun  (N.  Y.)  &  M.  (Va.)  361;  Smith  v.  Llojd,  16 
sfi^aj^rmed  111  N.  Y.   685;  Swords  Gratt.  fVa.)  295. 

V.    Northern     Lright     Oil     Co.,     17  Washington. — Lafleur  v.  Douglass, 

Abb.  N.   Cas.   (N.  Y.  Supreme  Ct.)  i  Wash.  Ter.  185. 

115;  Grimshaw  v.  Woolfall  (C.  PI.),  West  Virginia. ^Nutter  v.   Sjden- 

SN.   Y.    St.    Rep.    299;   Miller  v,  Strieker,   11   W.  Va.   535;   Thompson 

errill,  14  Johns.  (N.  Y.)348;  Boyle  v.  Boggs,  8  W.  Va.  63;   Simmons  v, 

V.  Brooklyn,  71  N.  Y.  i ;    People  v.  Trumbo,  9  W.  Va.  362 ;   Robrecht  v. 

Rjder,  16  Barb.  (N.  Y.)  370;  Gidney  Marling,   29  W.  Va.   765;     Smith  v. 

V.  Blake,  11  Johns.  (N.  Y.)  54;  Mar-  Kanawha  County  Ct.,  33  W.  Va.  713. 

tin  V.Williams,  13  Johns.  (N.Y.)  264;  Wisconsin. — ^Noonan    v.   Orton,   30 

Monell  V.  Colden,  13  Johns.   (N.  Y.)  Wis.  356;  Plainfield  v.  Plainfield,  67 

395;  Mumford  v.  Fitzhugh,  18  Johns.  Wis.  526;  Pinkum  v.  Eau  Claire,  81 

(N.  Y.)    457;    People   v.    Bartow,  6  Wis.  301 ;  Bronson  x^.  Markey,  53  Wis. 

Cow.  (N.  Y.)    290;  Butler  v.  Wood,  98;  Lockwood   v.   Rogers,   i   Chand. 

10  How.  Pr.  (N.Y.  Supreme  Ct.)  222;  (Wis.)  21;  Curtis  v.  Moore,  15  Wis. 

Whitney  v.  Crosby,  Col.  &  C.  Cas.  134.                       # 

(N.Y.)  442,  3  Cai.  (N.Y.)  89;  Coch-  United  States. —DaWdLe  County   v, 

ran  V.  Scott,  3  Wend.   (N.  Y.)  229;  MacKenzie,  94  U.  S.  660;  McCue  v. 

People  V,  Russell,  4  Wend.  (N.  Y.)  Washington,  3  Cranch  (C.  C.)  639. 

570;   Brown  v,  Stebbins,  4  Hill.  (N.  See    also    article    Counts,    Para- 

V.)    154;     Ogdensburgh     Bank    v,  graphs,     akd     Separate     State- 

Paige,    2    Code    Rep.  (N.    Y.)    75;  ments,  vol.  5,  p.  302. 

Martin  v.  Mattison,  8  Abb.  Pr.  (N.  1.  Newbery    v.    Garland,  31   Barb. 

Y.  Supreme  Ct.)  3;  Jenkins  t^.  Ster-  (N.   Y.)    121.    See  also  article  CoN- 

ens,2N.  Y.  Leg.  ^bs.  297;  Glover  v.  struction  of  Pleadings,  vol.  4,  p. 

Tuck,  24  Wend.  (N.  Y.)  153.  741. 

North    Carolina. — Strange  v,  Man-  2.  Churchill  v.  Pacific  Imp.  Co.,  96 

Qing,  99  N.  Car.  165.  Cai.  490. 

Ohio. — Ford    v,    Rehman,    Wright  Z,  Alabama. — Wilson  v.  Cantrell,  19 

(Ohio)  434;  Spicer    v,  Giselman,  15  Ala.  642;    Williamson  v.   Woolf,  37 

Ohio    338;    Newbraugh     v.    Curry,  Ala.  298;    Taylor  t/.  Pope,  3  Ala.  190; 
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averments,  discloses  a  good  cause  of  action  in  one  of  such  aver- 
ments, as  when  several  breaches  are  assigned,  some  well  and  others 
ill,  a  general  demurrer  will  be  overruled,^  Likewise,  the  legal 
capacity  of  one  of  several  plaintiffs  to  sue  will  be  held  sufficient 
against  such  a  demurrer.* 

Jndgmont  on  Doniirrv  Too  Lorgo. — At  common  law,  if  the  declaration 
contained  several  counts  or  assigned  several  breaches,  on  general 
demurrer  to  the  whole  declaration,  and  only  one  count  was  good,  or 
one  breach  well  assigned,  the  judgment  was  that  the  plaintiff 
should  recover  as  to  the  good  count  or  breach  well  assigned,  and 
the  demurrer  was  sustained  as  to  the  others ;'  and  though  this 
practice  was  afterwards  departed  from,  and  demurrers  were  in 
such  cases  overruled  in  toto  as  being  too  large,^  later  decisions 

Watts  V.  Sheppard,  2  Ala.  425 ;  Cope-  West  Virginia.  —  Clark  v.  Ohio 
land  V.  Cunningham,  63  Ala.  397 ;  River  R.  Co.,  34  W.  Va.  200 ;  Wheel- 
Floumoj  V.  Lyon,  70  Ala.  308;  Cole-  ing  v.  Black,  25  W.  Va.  266;  Ro- 
man v.  Pike  County,  83  Ala.  526.  brecht  v.  Marling,   29  W.  Va.  765 ; 

California, — Grow  v.  Creditors,  31  Newlon  v.  Reitz,  31  W.  Va.  483. 

Cal.  328;    Young  v.  Pearson,  i  Cal.  Wisconsin, — Dean    v,  Borchsenius, 

aaB  ;  Cox  V.  Western  Pac.  R.   Co.,  47  30  Wis.  236. 

Cal.  87.  See    also    article    Counts,   Para- 

lUinois. — Lusk  v.  Cook,  i  111.  84;  graphs,  and  Sbparatb  Statbmsnts, 

Stout  V,   Whitney,   12  111.  218;  Hen-  vol.  5,  p.  302. 

rickson    v,    Reinback,    33     lU.    299;  In  Uandar,  if   any  set  of  words   al- 

Brady  v.  Spurck,  27  111.  478.  leged  are  actionable,  demurrer  to  the 

/if</faiia.— Colburn  v.  State,  47  Ind.  entire    paragraph  of    the    complaint 

310;   Armington  t^  State,  45  Ind.   10;  will  be  overruled.    Rodgers  v.  Lacey, 

Whitehall  i;.  State,  19  Ind.  27.  23    Ind.    507;    Butler    v.    Wood,    10 

A'eif/wc*^.— Craddock   v.  Hundley,  How.     Pr.     (N.     Y.     Supreme    Ct.) 

2  B.   Mon.    (Ky.)    113;     Overton    v,  222. 

Overton,    6  t.   J.   Marsh.  (Ky.)    459;  X.  See  cases  cited  in  preceding  note, 

Owings    V.  Norton,   i  A.  K.  Marsh,  and  see  also  article  Counts,   Para- 

(Ky.)  573;   Kellar  v.  Beeler,  4  T.  J.  graphs,  and  Separate  Statembnts, 

Marsh.   (iCy.)  656;    Carlisle  Bank  v.  vol.  5,  p.  302. 

Hopkins,   i  T.  B.  Mon.    (Ky.)   247;  Distinction  Hade  between  Breaoliea  Aa- 

Pendleton  v.  State  Bank,  i  T.  B.  Mon.  signed  in  Ck)YeiiaiLt  and  in  ABSUxnpelt. — 

(Ky.)    176;    Wier    v.    Bush,    4    Litt.  Demurrer  should   be  assigned    sepa- 

(Ky.)429;  M'Coy  V.  Hill,  2Litt.  (Ky.)  rately  to  breaches  assigned   in  cove- 

372;   McCree   v.  Bast,  6  J.   J.   Marsh,  nant,  but  different  pleadings  cannot 

(Ky.)  453.  be  interposed  to  several  breaches  as- 

Minnesota, — Lockwood  v,  Bigelow,  signed    in    assumpsit.     Pettibone    v. 

II  Minn.  113.  Stevens,  6  Hill  (N.  Y.)  258. 

New    yersey.  —  Hendrickson     v,  2.  O'Callaghan  v.  Bode,  84  Cal.  489. 

Pennsylvania  k.  Co.,  43  N.  J.  L.  464;  See  also  article  Parties. 

Perdlcaris    v,    Trenton    City   Bridge  8.  Godfrey's  Case,  11  Coke  45a. 

Co.,  29  N.J.  L.  370.  4.  Bedford  v,  Alcock,  i  Wils.  252; 

Ne-w   Tork. — Brown  v,  Stebbins,  4  Ferguson  v.  Mitchell,  2  C.  M.  &  R. 

Hill  (N.  Y.)  154;  Adams  v.Willough-  687,  4  D.  P.  C.  513;   Spyer  v.  Thel- 

by,   6  Johns.    (N.  Y.)  65;    Martin   v,  well,  2  C.  M.  &  R.  692,  4  D.  P.  C. 

Williams,    13    Johns.    (N.    Y.)    264;  509;  Webb  v.  Baker,  3  N.  &  P.  87; 

Glover  t;.  Tuck,  24  Wend.  (N.  Y.)  153.  Exeter  v.  Trimlet,  2  Wils.  95;    Pow- 

Pennsylvania, — ^Neiler  t;.  Kelley,69  dick  v,   Lyon,  11    East  565;    Boydell 

Pa.  St.  403.  V.  Jones,  4  M.  &  W.  451;   Davis  v. 

Rhode   Island. — Langley  v.  Metro-  London,  etc.,  R.  Co.,  i  M.  &  G.  799, 

politah  L,  Ins.  Co.,  16  R.  I.  21.  39  E.  C.  L.  661;   Price  v.  Williams,  i 

Texas. — Taylor,  etc.,  R.  Co.  v.Tay-  M.  &  W.  6;   Judin  v.  Samuel,  i  B.  & 

ior,  79  Tex.  104.  P.  N.  R.  43. 
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are  to  the  same  effect,  and  hold  that  the  judgement  should  be  ac» 
cording  to  the  truth,  and  that  the  demurrer  should  not  be  over- 
ruled as  being  too  large.^ 

c.  General  Demurrer  to  Several  Pleas. — ^Where  sev- 
eral pleas  are  filed,  if  any  one  of  them  is  good,  a  demurrer 
directed  indiscriminately  against  all  should  be  overruled.^ 

rf.  To  Several  Paragraphs  in  the  Same  Answer.— The 

same  rule  applies  when  one  answer  contains  several  paragraphs,  and 
if  any  paragraph  is  good,  a  general  demurrer  to  the  whole  answer 
will  be  overruled.*  And  it  has  been  conversely  held  that  where 
an  answer  consists  of  several  paragraphs,  the  court  will  not  hold 
any  one  of  such  paragraphs  bad,  if  taken  together  they  show  a 

1.  Slade  t7.   Hawley,   13   M.  &  W.  v,  Wiseman,   19  Ind.   90;  Romine  v, 

757;  Yates  V. Tearle,  8  Jur.  774;  Bris-  Romine,  59  Ind.  346;  Smail  v.  San- 

coe  v.  Hill,  10  M.  &  W.  735;  Dawson  ders,  118  Ind.  105;  Plymouth  7'.  Mil- 

9.  Wrench,  6  D.  &  L.  47^.  ner,  117  Ind.  324;  State  v,   Faurote, 

%,  Stacy  V,  Baker,  3  111.  417;  Hud-  104  Ind.  287;  Connersvillev.Conners- 
son  V.  Winslow  Tp.,  35  N.  J.  L.  ^5;  ville  Hydraulic  Co.,  86  Ind.  235;  Craw- 
Martin  v.  Williams,  13  Johns.  (N.  x  .)  ford  v.  Powell,  loi  Ind.  421 ;  Lebanon 
264;  Douglass  V,  Satterlee,  11  Johns.  First  Nat.  Bank  v.  Essex,  84  Ind.  144; 
(N.  Y.)  16;  Cuyler  v.  Rochester,  12  Nichols  xk  Nichols,  96  Ind.  433;  Lime 
Wend.  (N.  Y.)  165;  Shroyer  v.  Rich-  City  Bldg.,  etc.,  Assoc,  v.  Black,  136 
mond,  16  Ohio  St.  465 ;  Shamokin  Bank  Ind.  560. 

V.  Street,  16  Ohio  St.  i ;  Kent  v,  Bierce,  Iowa, — Holbert  v.  St.  Louis,  etc.,  R. 

6  Ohio    336;     Vermont    v.   Society,  Co.,  38  Iowa  315;  McPhail  v.  Hyatt, 

etc.,  2  Paine  (U.  S.)  545;   Brown  v,  29  Iowa  137 ;  Sample  v.  Griffith,  5  Iowa 

Duchesne,  2  Curt.  (U.  S.)  97;   U.  S.  376;  Bonney  v.  Bonney,  29  Iowa  448. 

V.  Girault,  11  How.  (U.  S.)  22.  Kansas, — Munn  v.  Taulman,  i  Kan. 

See,   contra^   Tittle    v.  Bonner,  53  254;  Flint  v.  Dulany,  37  Kan.  332. 

Miss.  587;   Gearhart  v.  Olmstead,  7  Kentucky, — Williams   v.  Langford, 

Dana  (Ky.)  441 ;  Cox  v,  Cooke,  i  J.  J.  15  B.  Mon.  (Ky.)  569;  Archer  v.  Na- 

Marsh.  (Ky.)  361.  tional    Ins.   Co.,   2   Bush   (Ky.)  226; 

Genaral  iBsue  with  Notice  of  Special  Bohannons  v.  Lewis,   3  T.  B.  Mon. 

Dcfonaee. — Where    the    general    issue  (Ky.)  378;  Abby  v.  Ferguson,  i  T.  B. 

was  pleaded  with   a  notice  of  three  Mon.  (Ky.)  99. 

separate  defenses  to  the  declaration,  it  Maryland. — State  v.  Hall,  22  Md. 

was  held  that  if  any  one  of  these  de-  322. 

lenses   was  good  a  demurrer  to  the  Minnesota, — ^Armstrong  v.  Hinds,  9 

whole    notice    should    be   overruled.  Minn.  356. 

Day  V,  Owen,  5  Mich.  524.  But  it  has  Nebraska, — Ruth  v,  Ruth,   12  Neb. 

been  held  that  such  notice  is  not  sub-  594. 

ject  to  demurrer.    Fowler  v.  Col  ton,  Nev;    Tork, — Ross  v,    Duffy    (Su- 

Bum.   (Wis.)  175;  Leslie  v,  Harlow,  preme  Ct.),  12  N.  Y.  St.  Rep.    584; 

18N.  H.  518.  Douglass  V,  Satterlee,  11  Johns.  (N. 

8.  Arkansas, — Persons.  Wright,  J5  Y.)  16;  Mercein  v.  Smith,  2  Hill  (N. 

Ark.  169;  Bruce  v,  Benedict,  31  Ark.  Y.)  210. 

301 ;  Turner  v.  Tapscott,  30  Ark.  312 ;  Ohio, — Shamokin  Bank  i'.  Street,  16 

Goodwin  v,  Robinson,  30  Ark.  535 ;  Ohio  St.  i ;  Shroyer  v,  Richmond,  16 

Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark.  Ohio  St.  455;  Bartlett  v.  Jones,  i  Clev. 

131.  (Ohio)  219;  Mansfield,  etc.,  R.  Co.  v, 

Colorado, — People    v,    Lothrop,    3  Hall,  26  Ohio  St.  310. 

Colo.  i28;  People  v,  Weber,  3  Colo.  Oregon, — ^Toby  v,  Ferguson,  3  Ore- 

L.  R.  62.  gon  27. 

Indiana. — Reilly  v,  Cavanaugh,  32  Texas, — Oliphant  r.  Markham,  79 

Ind.  214;  Jeffersonville,  etc.,  R.  Co.  v,  Tex.  543. 

Cox,  37lnd.  325;  Dehority  v.  Nelson,  Wisconsin, — Lawton    v,    Howe,    14 

S^Ind.  414;  vaughnv.  Ferrall,  57  Ind.  Wis.  241.    See  also  Marsh  v,  Harris 

182;  State  v.  Clark,  9  Ind.  241 ;  Adkins  Mfg.  Co.,  63  Wis.  281. 
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good  defense.^  But  where  an  answer  contains  several  paragraphs, 
and  the  demurrer,  being  to  the  whole  answer,  assigns  cause  of 
demurrer  to  each  paragraph  separately,  it  will  be  held  sufficient.* 
(See  ikfra,  VI.  FORM  OF  DEMURRER.) 

And  though  a  reply  contain  new  matter,  if  it  also  contain  a 
general  denial,  a  demurrer  to  the  whole  reply  will  not  be  good.' 

m.  Kdtds  of  DsxtniBXBS — 1.  General  Demurrer.  —  A  general 
demurrer  is  one  which  raises  an  objection  without  specifying  any 
particular  cause  or  defect,  and  is  sufficient  only  to  reach  matters 
of  substance,^  and  upon  such  demurrer  it  is  sufficient  if  the  dec- 

1.  Everett  V.  Waymire,  30  Ohio  St.  }  793;  McCall  v.  Sullivan,  1  Tex.  App. 
308;  Dexter  v,  Alfred  (Supreme  Ct.),  Civ.  Cas.,  ^  i;  Lyle  v,  Harris,  i  Tex. 
19    N.    Y.    Supp.   770;     Norman    v,    App.  Civ.  Cas.,  §  71. 

Rogers,  39  Ark.  365.     See  also  article         Virginia. — Hord    v,    Dlshman,    2 

Counts,   Paragraphs,    akd    Sbpa-  Hen.  £  M.  (Va.)  600. 

RATS  Statkments,  vol.  5,  p.  302.  United  States. — ^Tjler  v.  Hand,  7 

2.  State  V,  Clark,  9  Ind.  241.  How.  (U.  S.)  573. 

8.  Ordway  v,  Cowles,  45  ICan.  447;  A  general  demurrer  is  regarded  as  ft 

McBride  v.  American  Surety  Co.,  70  plea  In  bar  to  the  action.     Heilman  v. 

Hun  (N.    Y.)    369.    And  where    the  Martin,  a  Ark.  158. 

answer  puts  in  issue  a  material  aver-  A  general  demurrer  will  not  lie  to  a 

ment  of  the  complaint  it  will  be  good  general  denial.    Gallagher  v.  Heiden- 

against  a  general  demurrer.     Ruth  v.  heimer,  2  Tex.  App.  Civ.  Cas.,  4  574? 

Ruth,    13    Neb.    594;    Mansfield    v.  Bedwell  v.  Thompson,  25  Tex.  Supp. 

Avery,  18  Neb.  478.  245 ;  Beggs  v.  Beggs,  50  Wis.  4*^4. 

8et-oir. — ^A  plea  of  set-off  containing  Katter  in  Abatement  pleaded  m  bar 

a    specification    of   various    items  so  is  bad  on  general  demurrer.  Stone  v, 

much  resembles  a  declaration  that  sep-  Miller,  7  Barb.  (N.  Y.)  368;    Seneca 

arate  parts  are  considered  as  counts.  Road  Co.  v.  Auburn,  etc.,  R.  Co.,  5 

and  if  any  of  the  specifications  are  Hill  (N.  Y.)  170. 

good,  a  demurrer  to  the  whole  plea  A  plea  in  abatement  need   not  be 

will  be  bad.    Mercein  v.  Smith,  2  Hill  specially  demurred  to,  but  a  general 

(N.  Y.)  210;  Dey  v.  Jackson,  39  N.  J.  demurrer  reaches  all  defects  &erein. 

L.   535;    Farmers,  etc.,   Ins.   Co.    v.  Lloyd  v.  Williams,  2  M.   &  S.   484; 

Menz,  63  111.  116;  Dowsland  v.  Thomp-  Walden  v.  Holman,  2  Ld.  Raym.  1015 ; 

son,  2  W.  Bl.  910.  Wolcott  v.  Dwight,  2  Day  (Conn.) 

4.  See  also  sufra^  II.  4.  Demurrer  408;   Clifford  v.  Cony,  i  Mass.  495; 

Too  Broad.  Ross  v.  Nesbit,  7  111.  252 ;   Robertson 

Arkansas. — Roach  v.  Scogin,  2  Ark.  v.  Burkell,  3  III.  278;    Bellamy  v.  Oli- 

128.                                        _  _      _  "^^*^t  65  Me.  108 ;  Getchell  v,  Boyd,  ^ 

Me.  482;   Shaw  V.  Dutcher,  19  Wend. 
(N.  Y.)  216;  Waterman  v.  Holmes,  62 


Illinois. — Massachusetts  Mut.  L.  Ins. 
Co.  V.  Kellogg,  82  111.  617. 

Maine. — Parlin  v.  Macomber,  5  Me.     Vt.  463;   Green  v,  Seymour,  59  Vt. 


413;  Neal  V.  Hanson,  60  Me.  86.  459;   Landon  v.  Roberts,  20  Vt.  286; 

Massachusetts. — Dole  v.  Weeks,   4  Culver  t;.  Balch,  23  Vt.  618;    Hart  v. 

Mass.  451.  Turk,  15  Ala.  675;  Crawford  v.  Slade, 

New  yersey. — New  Jersey  Cent.  R.  9  Ala.  887 ;  Humphrey  v,  Whitten,  17 

Co.  V.  VanHorn,  38  N.  J.  L.  133.  Ala.  30;   Elmes  v.  McKenzie,  5  Ala. 

7>*fl*.— Robinson -0.  Davenport,  40  617;   Cobb    v.    Force,    6    Ala.    468; 

Tex.  333;  Frosh  v.  Swett,  2  Tex.  485;  Lyman  v.  Dodge,  13  N.  H.  200;  Pike 

Gallagher  v.    Heidenheimer,   2  Tex.  v.  Bagley,  4  N.  H.  76;    Hoppin  v» 

App.  Civ.  Cas.,  4  574;  Gulf,  etc.,  R.  Jenckes,  9  K.  I.  loa. 
Co.  V.  Montier,  61  Tex.  123;  Williams        The  statute  abolishing  special   de> 

t;.   Wamell,  28  Tex.  ^612;  Alford   v,  murrers  does   not  apply  to  pleas  in 

Kilgore,  i  Tex.  App.  Civ.  Cas.,  ^  698;  abatement.     Elmes   v.    McKenzie,    5 

Prewitt  V.  Farris,  5  Tex.  375 ;  Warner  v.  Ala.  617 ;  Casey  v.  Cleveland,  7  Port. 

Bailey,  7  Tex.  517 ;  Harrington  v.  Gal-  (Ala.)  445.     See  Lloyd  v.  Williams,  2 

veston  County,  i  Tex.  App.  Civ.  Cas.,  M.  &  S.  484.  And  see  article  Abatk- 
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laration  or  complaint  sets  forth  substantially  a  good  cause  of 
action.* 

8.  Special  Demurrer. — The  special  demurrer  points  out  specific- 
ally the  objection  relied  on,  and  is  necessary  to  reach  defects 
which  are  merely  formal.* 

MBKT    IN   Plbadino,  vol.  I,  p.    23,  V.  Rigbj,  4    M.  &  W.  134;  or  Incase 

§111.  instead  of  trespass,  Vail  v.  Lewis,  4 

1.  Smith  V.  Wiswall,  2  Hall  (N.  Y.)  Johns.   (N.  Y.)  450.     Sec    also    Van 

469.     See   also   infra,   XV.   Want  of  6larcom  v,  Delaware,  etc.,  R.  Co.,  49 

Sufficient  Facts.  N.  T.  L.  179;  Warfield  v,  Walter,  u 

Departure  in  pleading  is  subject  to  Gill  &  J.  (Md.)  86. 

general  demurrer.   See  article  Dbpar-  But    this  objection    Is  not  tenable 

TURX.  under  the  various  code  systems,  and 

A  Plea  of  UmltatioiiB  to  an  action  of  in    other    states    it    is    obviated    by 

account  which  did  not  state  when  the  statute. 

cause  of  action  accrued,  was  held  bad  IflJdolnder   of    Cauaei    of    Aotlon  !s 

on  such  demurrer.     Perkins  v.  Turner,  reached  br   general    demurrer.      See 

1  Har.  &  M.  (Md.)  400.  infra y  XI V.  Misjoinder  of  Causes, 

A  nea  to  the  Wbole  Ooant,  which  is  2.  Illinois, — People  v.  Holden,  91  IlL 

an  answer  to  a  part  onlj,  is  bad  on  446;  Ohio,  etc.,  R.  Co.  v.  People,  149 

general  demurrer.     Naglee  v,  Inger-  III.  663 ;  Wheelock  v.   People,  84  lU. 

soil,  7  Pa.  St.  205;  Glickaufv.  Hirsch-  555;    Adams  Express  Co.  v.  King,  3 

bom,  73  111.  574;  Etheridgev.  Osborn,  111.  App.  316;   Gibson  v.  Bourland,  13 

13  Wend.    (N.  Y.)  403;     Hallett    v.  111.  App.  356;    Massachusetts  Mut.  L. 

Holmes,  18  Johns.  (N.  Y.)  28;  Union  Ins.  Co.  v,  Kellogg,  82  111.  617. 

Bankv.Clossej,  II  Johns.  (N.Y.)  182;  Kentucky,  —  Singleton    v.  Carr,    z 

Hogan  V,  Ross,  13  How.  (U.  S.)  173;  Bibb  (Ky.)  554. 

Weeks  v.  Peach,  i  Salk.  179;   Man-  Maine, — Neal  v,   Hanson,  60    Me, 

Chester  v.  Vale,  i  Saund.  a8,  note  (3) ;  86;  Mahan  v,  Sutherland,  73  Me.  158. 

Crump  V,  Adney,  3  Tyr.  270.  Maryland. — Yingling  v,  Hoppe,  9 

nea  Pnxportliig  to  Aniwer  Part  of  Deo-  Gill  (Md.)  313. 

laration. — It  was  formerly  held  that  a  Michigan. — Thompson    v.    Moran, 

demurrer  to  a  plea  which  purported  44  Mich.  602 ;    Briggs  v,  Milburn,  40 

to,  and  did  in  fact,  answer  only  a  part  Mich.  512. 

of  the  declaration,  worked  a  discon-  New    Tork,  -»  Snyder  v.  Croy,  2 

tinuance  of  the  whole  case.     Chitty's  Johns.  (N.  Y.)  428. 

PI.  (16th  Am.  ed.)  697.  Ohio, — ^Wood  v.  Funk,  7  Ohio  198. 

But  later  cases  repudiate  this  doc-  Pennsylvania,  —  Smith  v,  Latour, 

trine.    .Frost  v.   Hammatt,    11   Pick.  18  Pa.  St.  243;    EUmaker  f.  Franklin 

(Mass.)  70;  Sterling  v.  Sherwood,  20  F.   Ins.   Co.,   6  W.  &   S.   (Pa.)   445; 

Johns.  (N.Y.)  206;  Hickok  xf.  Coates,  Haldeman  v.  Martin,   10  Pa.  St.  369; 

2  Wend.  (N.  Y.)  419;    Etheridge  v,  Gould  v.  Crawford,  2  Pa.  St.  90. 
Osborn,   12  Wend.  (N.Y.)  399;   Slo-  Bhode  Island. —Third  Nat.  Bank  t^* 
cum  V.  Despard,  8  Wend.  (N.Y.)  615;  Angell,  18  R.  I.  i. 

and    Bullythorpe    v.    Turner,  Willes  Texas,  —  Erie    Tel.,    etc.,    Co.   v. 

480,  reviewing-  the  older  cases.  Grimes,  82  Tex,  89;  Canales  v.  Perez^ 

But  inFlemmingv.  Hoboken,  40  N.  65  Tex.  291 ;  Harrington  v,  Galveston 

J.  L.  270,  the  question  is  reviewed  and  County,  i  Tex.  App.  Civ.  Cas.,  ^  792; 

the  old  doctrine  is  adhered  to. ,  Frosh  v,   Swett,  2  Tex.  485 ;   More- 

The    Form   in  Whieh  tbe  Action    is  land  v.  Atchison,  34  Tex.  351 ;    Hous- 

Bfron^t  is  matter  of  substance  under  ton  Cotton  Exch.  v,  Crawley,  3  Tex. 

the  former  principles  of  pleading,  and  App.  Civ.  Cas.,  ^  139. 

is     subject      to     general     demurrer,  Vermont. — Rudd  v.  Darling,  64  Vt« 

I  Chitty's  PI.  (i6th  Am.  ed.)  220;  as  459. 

an  action  which  is  in  debt  when  it  United  States. — Christmas  v,  Rus- 
should  be  in  assumpsit,  Flanagan  v,  sell,  5  Wall.  (U.  S.)  303;  Tyler  v» 
Camden  Mut.  Ins.  Co.,  25  N.J.  L.  520;  Hand,  7  How.  (U.  S.)  573;  Locking* 
or  when  the  action  is  in  debt  when  it  ton  v.  Smith,  Pet.  (C.  C.)  475;  Jack- 
should  be  in  covenant,  Gregory  v.  son  v.  Rundlet,  i  Woodb.  &  M.  (U. 
Thomson,   31  N.  J.  L.  166;  Kandail  S.)  381. 
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irnoortslnty  and  AmUgvitj  are  such  defects  and  must  be  reached  by 
special  demurrer.* 

ArgnmaitatiYeneit. — So  the  objection  to  a  plea  on  the  ground  of 
argumentativeness  is  only  available  on  special  demurrer.* 

Oonoliiito&. — Pleadings  which  do  not  conclude  properly  are  bad  on 
special  demurrer,'  as  a  plea  which  concludes  to  the  country 
when  it  should  conclude  with  a  verification,^  or  one  which  con- 
cludes with  a  verification  when  it  should  conclude  to  the  coun- 
try.« 

IMteti  of  Sabsteaoe. — Upon  special  demurrer,  defects  of  substance 
which  might  be  available  under  a  general  demurrer  can  be  taken 
advantage  of.®  And  it  is  said  that  when  a  special  demurrer 
points  out  defects  which  are  not  in  the  record,  it  will  be  taken  as 
a  general  demurrer  in  respect  of  all  other  formal  defects.^ 

In  an  Aotton  fbr  tbe  WrongflU  Killing  Buchanan,  3i  S.  Car.  432;  Childen  v, 

of  plaintiff's  husband,  the  declaration  Verner,  13  S.  Car.  i. 
did  not  allege  of  what  the  negligence        So,  also,  where  special  demurrers 

consisted,  and  it  was  held  that  this  are  abolished.    Grafflin  v.  Jackson,  40 

omission  was  a  mere  matter  of  form,  N.  J.  L.  443. 

the  declaration  in  other  respects  show-        2.  Chitty's  PI.  (i6th  Am.  ed.)  566; 

ing  the  substantial  cause  of  action,  Salt  Lake  City  Nat.  Bank  v.  Hendrick- 

and  could  only  be  reached  by  special  son,  40  N.  J.  L.  56;  Dime  Sav.  Inst.  v. 

demurrer,     western   Union  Tel.   Co.  Hoboken,  42  N.  J.  L.   383;   Spencer 

V.Jenkins,  93  Ga.  398.  v,  Southwick,  9  Johns.  (N.  Y.)  314; 

The  same  ruling  was  made  in  3fa55a-  Smith  v,  Oliphant,  3  Sandf.  (N.  Y.) 

c>Ktfj«//j,  under  Pub.  Stat.,  c.  167,413,  306;    People  v.  Holden,  91   111.  446; 

where  it  was  held  that  such  a  cause,  Bogardus  v.  Trial,  3  111.  63 ;   Gordon 

not  having  been  pointed  out  by  the  de-  v.  Bankard,  37  111.  147 ;  Cover  v,  Arm- 

murrer,  could  not  be  taken  advantage  strong,  66  111.  267 ;    Willey  v.  Carpen- 

of.     Steffe  V,  Old  Colony  R.  Co.,  156  ter,  64  Vt.  212 ;  Walker  v,  Wooster,  61 

Mass.  263.  Vt.  403;  Sheridan  v,  Sheridan,  58  Vt. 

1.  See  article  Dkfinitenkss  and  504;  Woodward  v.  French,  31  Vt.  337; 

Certainty     in     Pleadings.      But  Rake  v.  Pope,  7  Ala.  161. 
where  uncertainty  is  not  a  ground  of        8.  Lyon  v.  Fish,  20  Ohio  100;  Dime 

demurrer  under  the  codes,  it  cannot  Sav.  Inst.  v.  Hoboken,  42  N.  J.  L.  283; 

be  reached  by  a  demurrer,  and  a  mo-  Hawley  v.  Hanchet,  i  Cow.  (N.  Y.) 

tion  has  been  held  to  be  the  proper  152 ;    Terboss    v,  Williams,    5    Cow. 

remedy.     Hale  v.  Omaha  Nat.  Bank,  (N.   Y.)  407,  2  Wend.  (N.    Y.)  148; 

^  N.  Y.  626;  Jackson  v.  Jackson,  17  Morris  v.  Wadsworth,  ii  Wend.  (N. 

Oregon  no;  Brown  v.  Brown,  38  Ark.  Y.)  100;  Hooker  v.  Smith,  19  Vt.  151 ; 

324;  Everett  V.  Waymire,  30  Ohio  St.  Hartwell    v.     Hemmenway,    7   Pick. 

300;  Calvin  v»  State,  12  Ohio  St.  60;  (Mass.)  117. 

Crocker  v»   Collins,  37  S.  Car.  327;        4.  State  t;.  Green,  4  Har.  &  J.  (Md.) 

Evansville,   etc.,  R.  Co.   v,  Maddux,  542;     Trustees,     etc.,    v.    RobinsoUt 

134  Ind.  571;  Johnston  Harvester  Co.  Wright  (Ohio)  436. 
r.  Biartley,  94  Ind.   131 ;  Markwell  v.        5.  Everett  v,  Bartlett,   20  N.  J.  L. 

Waushara  County,  10  Wis.  74;  Bartelt  117;  Henries  v.  Stiers,  8  N.  T.  L.  365; 

V.  Braunsdorf,  57  Wis.  i;  Grannis  v,  Gazley  v.  Price,  16  Johns.  (N.  Y.)267; 

Hooker,   29   Wis.    65;     Rathburn    v.  U.  S.  v,  Girault,  11  How.  (U.S.)  22. 
Burlington,    etc.,    R.   Co.,    16    Neb.        6.  Chitty's  PI.  (i6th  Am.  ed.)  696; 

441.  Brown  v,  Jones,  10  Gill  &  J.  (Md.) 

ThuF,  where  the  objection  is  to  a  de-  346;  Milroy  v,  Hensley,  2  Bibb  (I^.) 

fective  statement  of  facts.     Bushey  v,  20;    Burnet  v,  Bisco,  4  Johns.  (N.  Y.) 

Reynolds,  31  Ark.  657;  Bush  v,  Cella,  235. 

f3  Ark.  378;  Howellt;.  Fraser,  6  How.        7.  Tucker  v,  Randall,  2  Mass.  384; 

•r.  (N.  Y.  Supreme  Ct.)  321 ;  Calvin  Snyder  v.  Croy,  2  Johns.  (N.  Y.)  439. 

t^.  State,  13  Ohio  St.  60 ;  Flenniken  v.  But  no  formal    defect   except   those 
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FdatiBg  Oat  Doteet. — ^At  the  common  law,  special  demurrer  was 
necessary  only  in  the  instance  of  duplicity^  but  by  statutory  en- 
actment it  was  afterwards  provided  that  no  formal  defect  in 
pleading  could  be  reached  unless  specifically  pointed  out.^ 

Whore  SpoeiAl  Donnirroro  wo  AboUihod  by  statute,  and  the  remedy  for 
formal  defects  is  provided  by  motion,  a  failure  to  take  advantage 
of  the  defect  by  motion  at  the  proper  time  is  a  waiver  thereof.* 

8.  Statatory  Demurrer. — The  terms  "  general "  and  "  special  " 
cannot  be  accurately  applied  to  the  demurrers  under  the  various 
statutes  of  the  present  time,  and  under  the  judicial  interpretations 
thereof.  Some  of  the  states  have  retained  the  English  common- 
law  system  of  pleading  modified  by  statutes  in  particular  in- 
stances, while  many  others  have  adopted  the  code  system,  under 
which  defects  of  substance  may  be  reached  by  what  is  in  the 
nature  of  the  common  law  general  demurrer,'  and  other  defects 
which  are  mentioned  in  the  code  must  be  specifically  pointed 
out.* 

Bttttatory  eronadi  SioIiiiIto. — ^Where  the  causes  for  which  parties 
may  demur  to  pleadings  are  fixed  by  statute,  those  causes  are 
exclusive  and  no  other  ground  of  demurrer  will  be  entertained  by 
the  court.* 

pointed  out  can  be  taken  advantage  Minn.    155.    See    also    Leuthold     tr. 

of  on  such  a  demurrer.    State  v,  Co-  Young,  33  Minn.  124;  Nelson  Lumber 

▼enhoven,  6  N.  J.  L.  401.  Co.  v.  Pelan,  34  Minn.  243. 

See  infra^Ylil,  Specifying  Grounds        New    Tork. — De    Puy    v.   Stroner 

4if  Demurrer,  37  N.  Y.  372 ;  Marie  v.  Garrison,  83 

1.  Stat.  27  Eliz.,  c.  5;  4  &  5  Anne,c.  N.  Y.  14;  De  Witt  v.  Swift,  3  How. 
16;  Gould's  PI.  (5th  ed.)  431;  Chitty's  Pr.  (N.  Y.  Supreme  Ct.)  280;  Harper 
PI.  (i6th  Am.  ed.)  695,  Sg/S\  Sasscer  v.  Chamberlain,  11  Abb.  Pr.  (N.  Y. 
V,  Walker,  5  Gill  &  T.  (Md.)  108.  Super.  Ct.)  234;  Dodge  v.  Colby,  108 

2.  Waggoner  v.   White,    11   Heisk.  N.  Y.  445. 

(Tenn.)  741.  See  infra,  '^Xl,  Defects  In  iV^«^raj>&a  it  has  been  decided  that 

Waived  by  Failure  to  Demur.  where  the  demurrer  is  upon  any  other 

The  motion  to   make  definite  and  ground  than  those  provided  it  will  be 

certain   is  a  substitute  for  a  special  taken  as  a    general    demurrer.     Mc- 

demurrer.  Kellogg  v.  Baker,  15  Abb.  Clary  v.  Sioux  City,  etc.,  R.  Co.,  3 

Pr.  (N.  Y.  Super.  Ct.)  286.  See  article  Neb.  44;  Colby  v.  Lyman,  4  Neb.  429, 

Dbpinitbnbss  and    Certainty    in  Code  Demurrer  a   New  Creation^ — It 

Pleadings.  has  been  said  that  the  demurrer  under 

8.  Richards  f .  Edick,  17  Barb.  (N.  the  code  system  is  neither  a  general 

Y.)  262 ;  Graham  t;.  Camman,  5  Duer  nor  a  special  demurrer,  but  that  it  is  a 

(N.  Y.)  697.   See  infra,  XV.   Want  of  new  creation  with  no  fitness  or  appll- 

Sufficient  Facts,  cability  except  in   the   instances  ex- 

4.  See     infra,      VIII.      Specifying  pressed  in  the  statute.    Renton  v,  St. 

Grounds  of  Demurrer,    See  also  the  Louis,  i  Wash,  Ter.  215 ;  Mayberryv. 

codes  and  statutes  of  the  various  states.  Kelley,  i  Kan.  116. 

6.  California, — Hentsch  v.  Porter,  Code  Demurrer  a  General  One. — It  is 

10  Cal.  555.  also  held  that  such  a  demurrer  is  a 

Indiana. — Campbell   v.    Campbell,  general  demurrer  specifying  defects, 

121  Ind.  178;  Morrison  v.  Kramer,  58  and  that  the  special  demurrer  is  abol- 

Ind.  38 ;  Western  Plank  Road  Co.  v,  ished.    Graham    v,   Martin,    64   Ind. 

Stockton,  7  Ind.  500.  567 ;  Main  v.  Ginthert,  92  Ind.  187. 

Kansas. — Mayberry    v,    Kelley,    i  In  California,  it  is  said  that  where  a 

Kan.  132.  complaint  states  all  the  facts  essential 

Minnesota,'^^2iTn^he\\  v.  Jones,  25  to  a  recovery  but  states  them  imper- 
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IV.  Who    kat    DSMITB — 1.  For    Miqoinder    of    Defendants. — 
Where  there  is  a  misjoinder  of  defendants,  only  the  party  defend- 

fectly,  a  demurrer  must  be  special  and  "2.  That  the  plaintiff  has  no  legal 

directed  apainst  the  particular  defects  capacity  to  sue ;  or 

complained    of.     Tehama    County   v,  "3.  That  another  action  is  pending 

Bryan,  68  Cal.  57;    Harnish   v.    Bra-  in  this  state,  between  the  same  parties, 

mer,  71  Cal.  155;  Grant  v.  Shcerin,84  for  the  same  cause;  or 

Cal.  200.    And  further,  that  the  com-  "4.  That  there  is  a  defect  of  parties 

plaint  which  is  defective  in  form  but  plaintiff  or  defendant.  ♦  *  ♦ 

not     in     substance,    is     only    to     be  "A  general  demurrer  is  an  objection 

reached  as  to  such  a  defect  upon  the  to  a  pleading  because  it  does  not  state 

ground  that  it  is  uncertain  or  unintel-  facts  sufficient  to  constitute  a  cause  of 

ligible.  Merrittr'.  Glidden, 39Cal. 559.  action  or  defense;  or  because  it  does 

In  Arkansas. — Under  a    statute    re-  not  state  facts  sufficient  to  support  a 

quiring  that   every  demurrer    should  cause  of  action  or  defense."    (Bullitt's 

specify  the  objection  relied  upon, and  Code,  §§  91-93.) 


prohibiting   demurrer  for  any  cause  In  Tenneieo,  by  the  Code  (T.  &  S.), 

which  was  theretofore  only  ground  for  ^  2934,  ^^  ^*  enacted  that  **  demurrers 

special  demurrer,  it  was  held:     **But  for  formal  defects  are  abolished,  and 

the  general  rule,  as  prescribed  by  the  those  only  for  substantial  defects  al- 

statute,   in   order  to   carry  into  com-  lowed.     All  demurrers  shall  state  the 

plete  effect  the  paramount  object  and  objection  relied  on."     This  act  aboi- 

design  of  the  law,  as  before  stated —  ishes  both  the  special  and  general  de- 

as  well  as  to  prevent  it  from  depriving  murrers  of  the  common  law.     Hobbs 

parties  of  their  legal  rights,  instead  of  v.  Memphis,  etc.,  R.  Co.,  12  Heisk. 

assisting  them  in  the  investigation  to  (Tenn.)  530;    Waggoner  v.  White,  11 

ascertain   them — must  be   understood  Heisk.  (Tenn.)  741. 

with  this  exception,  that  the  court  can-  In  BKaryland,  special  demurrers  are 

not  amend  as  to  matters  of  fact  which  abolished  (Code,  art.  75,  ^^  6,  7),  and 

are  not  in  any  manner  stated  by  the  general  demurrers  are  prohibited  for 

parties ;     because    it    is    a    universal  mere  informal  statement  of  the  cause 

maxim  that  the  law  never  requires  of  of    action.     Spencer  v.   Trafford,   4a 

any  person  an  impossibility,  and  the  Md.  15. 

court  cannot  by  possibility  know  Ito  MaMiacliHB6tto,  under  Gen.  Stat., 
what  facts  do  or  do  not  exist;  and  c.  129,  6§  11,  12,  to  the  effect  that  the 
therefore,  when  the  facts  stated  can-  particulars  in  which  the  alleged  de- 
not,  under  any  form  of  stating  them,  fects  consist  shall  be  pointed  out  in 
be  made  to  exhibit  a  cause  of  action,  the  demurrer,  it  was  held  that  all  de- 
er ground  of  defense,  the  pleading  fects,  whether  of  fact  or  substance, 
cannot  be  maintained,  notwithstanding  must  be  pointed  out,  practically  abol- 
this  particular  defect  is  not  specially  ishing  the  general  demurrer.  Wash- 
expressed  in  the  demurrer."  White  ington  v.  Eames,  6  Allen  (Mass.)  420; 
-v.  Cannada,  25  Ark.  41,  citing  Dennehey  v.  Woodsum,  100  Mass.  iq8  ; 
Roach  V,  Scogin,  2  Ark.  130;  Pitcher  Suffolk  Bank  v,  Lowell  Bank,  8  Allen 
^.   Morrison,   4  Ark.    75 ;    Brooks   v,  (Mass.)  356. 

Palmer,  4  Ark.  160;  Gordon  v.  State,  But  it  was  further  held  under  the 

II  Ark.  14;   Outlaw  v.  Yell,  5  Ark.  same  statute,  that  a  demurrer  upon  the 

468;    Biscoe   V.  Sneed,   11  Ark.   104;  ground    **that    the    matters    therein 

iradley  v,  Hume,  18  Ark.  286.  contained,    in    manner   and    form   as 

In  Kentnoky,  the  code  especially  pre-  therein  stated  and  set  forth,  are  not 

serves  the  character  of  general  and  sufficient  in  law  for  the  said  plaintiff  to 

special  demurrers  as  such,  though  it  maintain  his  aforesaid  action  against 

modifies  in  a  manner  their  original  the  defendants,"  was  sufficient  where 

purpose.  the  demurrer  went  to  the  entire  gn^und 

**Demurrers  are  special  or  general,  of  action  as  stated  in  the  declaration. 

A  special  demurrer  is  an  objection  to  Chenery  v,  Holden,  i6  Gray  (Mass.) 

a  pleading,  which  shows :  127. 

'*i.  That  the  court  has  no  jurisdic-  And  in  a  much  later  case  the  court 

tion  of  the  defendant,  or  of  the  sub-  uses  this  language :  '*  The  objections 

ject  of  the  action ;  or  made  in  argument  are  to  matter  of 
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ant  so  misjoined  should  demur.^  And  when  a  complaint,  against 
several  defendants  fails  to  state  a  cause  of  action  against  one 
of  them,  he  alone  may  demur  *  and  not  his  codefendants.^  A 
defendant  can  demur  for  want  of  parties  only  when  he  has  an 
interest  himself  in  another's  being  made  a  defendant.* 

8.  For  Miqoinder  of  FlaintifBB. — If  there  has  been  a  misjoinder  of 
plaintiffs,  such  misjoinder  is  a  good  cause  of  demurrer  by  all  the 
defendants.^ 

3.  For  Miqoiuder  of  Cauies. — Where  a  good  cause  of  action  is 
shown  agrainst  each  of  two  defendants,  but  not  against  both 
jointly,  either  may  demur  for  misjoinder  of  causes,®  or  they  may 

form  and  not  of  substance,  and  could  How.  Pr.  (N.  Y.  Supreme  Ct.)  396; 

not  be  taken  otherwise   than   by  de-  Cohen  v,  Ottenheimer,  13  Oregon  224. 

murrer,  specially  assigning  the  cauies,"  See  also  ari-icle  Parties. 

citing  the  same  statute.      Witt  r.  Pot-  2.  Truesdell    xk    Rhodes,    26    Wis. 

ter,  125  Mass.  363.  215;    Willard  v,    Reas,  26  Wis.  540; 

In  Maine,  under  a  statute  (Rev.  Stat.,  Webster  v.  Tibbits,  19  Wis.  438 ;  How- 

§9,  c.  82)  which  provided  that  no  proc-  ard  v.  Edwards,  89  Ga.  367 ;  Betson  v, 

ess  should    be   abated  or  arrested  or  State,  47  Ind.  54;  Bennett  v,  Preston, 

reversed  for  want  of  form  only,  and  17  Ind.   291 ;    Graf  v,  Wirthweine,  i 

allowing  amendments  liberally,  it  was  Handy  (Ohio)  19. 

held  that  special  demurrers  were  not  8.  Holzman    v.   Hibben,    100    Ind. 

practically  abolished.    Bean  v.  Ayers,  338 ;  Goff  v.  May,  38  Ind.  267 ;  Make- 

67  Me.  490.  peace  v.  Davis,  27  Ind.  352 ;  Burtis  v, 

Oonnoetloiit.— And   the  same  ruling  Cleveland,     61      Hun    (N.    Y.)    98; 

was   made    under    a    similar    statute  Pinckney  v.  Wallace,  i  Abb.  Pr.  (N. 

(Gen.  Stat.,  tit.  ii{9o)  in  Connecti-  Y.C.  Pl.)82;  Littell  t;.  Say  re,  7  Hun 

cut.    Andrews  tr.  Thayer,   40  Conn.  N.  Y.)485;  Eldridge  v.  Bell,  12  How. 

156.  Pr.  (N.  Y.  Supreme  Ct.)  547;    Slevin 

law   Hamptfldre.  —  But     a     similar  v,  Reynolds,  i  Handy  (Ohio)  37 ;  Gut- 
statute  was  construed  to  the  contrary  ridge  v,   Vanatta,  27  Ohio  St.    366; 
in  New  Hampshire.   Berry  r.  Osborn,  Orr  v,  U.  S.  Bank,  i  Ohio  36. 
28  N.  H .  286.  Where  one  of  two  defendants  demurs, 

1.  Bronson  v.  Markey,  53  Wis.  98 ;  and  the  allegations  in  the  declaration 

Brownson  v,  Gifford,  8  How.  Pr.-  (N.  are,  as  to  him,  specific  and  sufficient, 

Y.  Supreme  Ct.)  389.  the  want  of   precise  and  formal  alle- 

The  mere  joinder  of  too  many  per*  gations    as    to  his    codefendant  will 

sons  as  defendants,  when  there  is  no  not  suffice  to  sustain  his  demurrer, 

misjoinder  as  to  subject-matter,  is  not  Wood  v.  Decoster,  66  Me.  542. 

a  ground  for  demurrer  by  any  one  of  4.  Newbould  v.  Warrin,  z^Abb.  Pr. 

them  against  whom  the  complaint  sets  (N.  Y.  Supreme  Ct.)  80. 

forth  a  good   cause  of  action.    New  It  must  appear  that  his  interest  re- 

YoTk,  etc.,  R.  Co.  v,  Schuyler,  17  N.  quires  that  such  other  party  should  be 

Y.  592.  made  defendant,  before  he  can  demur. 

BieanofParttM— WhatCtaroimdof  De-  Hillman  v.  Hillman,  14  How.  Pr.  (N. 

■vn«r  ASaged*'— It  has  been  held  that  Y.  Supreme  Ct.)  460.  See  also  Ander- 

mere   excess    of  parties  defendant  is  tonv.  Wolf  (Supreme  Ct.),  4N.  Y.St, 

not  cause    of    demurrer    by    a   party  Rep.  loi ;  Wooster  f.  Chamberlin,  28 

properly     sued,     and     can    only    be  Barb.  (N.  Y.)  602;  Littell  v.  Sayre,  7 

reached  by  demurrer  on  behalf  of  the  Hun    (N.    Y.)   485;  Moore  v,  Hege* 

partj  improperly  joined,  and  then  not  man,  6  Hun  (N.  Y.)  290;  Sanders  v. 

on  account  of  a  defect  of  parties  de-  Yonkers,  63N.  Y.  489. 

fendant,    but   because  the  complaint  6.  Brownson  v,  Gifford,  8  How.  Pr. 

does  not  state  a  cause  of  action  against  (N.  Y.  Supreme  Ct.)  392. 

him.  Lewis  V.  Williams,  3  Minn.  151;  6.  Lull  v.  Fox,   etc..  Imp.  Co.,  19 

Nichols    V.    Randall,    5    Minn.    304;  Wis.    100;   Turner    v,    Duchman,   33 

Trowbridge  v.  Forepaugh,  14  Minn.  Wis.  500;  Jackson  v,  Brookins,  5  Hun 

133.  See  also  Brownson  v,  Gifford,  8  (N.  Y.)  530;  Barton  v.  Speis,  5  Hun 
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demur  jointly.^  And  where,  in  an  action  against  two  defendants, 
a  cause  is  stated  against  both, and  another  is  alleged  against  only 
one  of  them,  either*  or  both  •  defendants  may  demur. 

Where  two  causes  of  action  upon  contract  are  joined  in  one 
action,  a  demurrer  to  the  complaint,  on  the  ground  that  all  of  the 
defendants  are  not  affected  by  both  causes,  will  lie  at  the  instance 
of  a  defendant  who  is  affected  * 

4.  For  Incapacity  to  Sue. — The  objection  that  a  plaintiff  has  not 
legal  capacity  to  sue  must  be  made  by  a  party  to  the  suit  and 
not  by  a  stranger.* 

V.  JonrDES  nr  Dsmubbxs — 1.  NeocMity  for  Joinder. — At  common 
law,  where  one  party  demurred  to  his  adversary's  pleading,  he 
thereby  refused  to  proceed  on  account  of  the  alleged  legal  insufli* 
ciency  of  such  pleading,  and  this  raised  an  issue  of  law,  in  which 
the  party  whose  pleading  was  demurred  to  must  join,  since  there 
could  be  no  demurrer  to  a  demurrer.® 

(N.   Y.)  60;    Harris   v,   Eldridge,   5  when  issue  is  offered,  and  not  joining 

Abb.  N.  Cas.  (N.  Y.   Supreme  Ct.)  in  demurrer,  but  pleading  over;  both 

278;  Bonnell  v,  Wheeler,  i  Hun  (N.  are    alike,    and   make    a    discontinue 

Y.)   333;    Edson  V.  Girvan,  29  Hun  ance." 

(N.  Y.)  422.  I>«aiiirTer  upon  Demozrer. — ^Accord* 

1.  Hess  V,  Buffalo,  etc.,  R.  Co.,  29  ing  to  Lord  Holt,  one  might  demur 

Barb.  (N.  Y.)  391;    Stanton  v.  Mis-  upon  a  demurrer  to  a  plea  in  abate- 

souri  Pac.  R.  Co.,  15  Civ.  Pro.  Rep.  ment  where  the  demurrer  was  not  op- 

(N.  Y.  Supreme  Ct.)  296;  Eldridge  v,  posite.   Comb.  306. 
Bell,   12   How.   Pr.  (N.  Y.    Supreme        Duty  to  Join. — When  a  defendant  de- 

Ct.)  547 ;   Adams  v,  Stevens,  7  Misc.  murs  to  a  replication  to  a  special  plea 

Rep.  (N.  Y.  C.  PI.)  468.  in  bar,  a  question  of  law  is  presented 

3.  Pracht  v.  Ritter,  48  N.  Y.  Super,  to  the  presiding  judee,  and  the  plain- 
Ct.  509;  North  Carolina  Land  Co.  v,  tiff  must  join  the  demurrer.  Wake- 
Beatty,  69  N.  Car.  32^'  field  v.  Littlefield,  52  Me.  21. 

8.  Tompkins  v.  White,  8  How.  Pr.        Informal  Joindor. — ^There  must  be  a 

(N.  Y.  Supreme  Ct.)  520.  joinder  even  in  a  demurrer  which  I9 

4.  The  objection  is  not  to  the  mis-  informally  taken.  Gould's  Pldg., 
joinder  of  parties,  but  of  causes  of  ac-  c.  ix.,  ^  32. 

tion,  and  so  the  rule  that  a  defendant  Ck>nclualon  of  Jolndor  In  Demumr  to  » 

against  whom  a  good  cause  of  action  Flea  In  Abalement. — Where  a  plaintiff 

is  pleaded    may   not  demur   because  replies  to  a  plea  in  abatement,  and  the 

too  manj  are  joined,  does  not  apply,  defendant  demurs  to  the  replication, 

Nichols  V,  Drew,  94  N.  Y.  22.  the  plaintiff  should  conclude  his  join- 

6.  Miller  v.  Willis,  15  Neb.  13.  der  in  demurrer  with  a  prayer  that  the 

6.  Bpc.  Abr.,  tit.  Pleas,  etc..  A''.  2 ;  defendant  answer  over,  and   not  for 

Gould's    Pldg.,    c.   ix.,  J  32;    Smith  judgment  in  chief.    Whitford  v.  Flan- 

V,  Brown,  6  How.  Pr.  (N.  Y.  Supreme  ders,  14  N.  H.  371;    Foxwist  v,  Tre- 

Ct.)  384.  maine,  2  Saund.  210^,  note. 

Effect  of  Reflual  to  Join. — Where  the  But  where  the  joinder  in  demurrer 

one  to  whom  demurrer  was  tendered  did  not  so  conclude,  the  plaintiff  was 

demurred  to   it  or  refused  to  join,  it  allowed  to  amend  in  this  particular, 

operated  as  a  discontinuance.  Gould's  without  terms.   Whitiord  v.  Flanders, 

Pldg.,  c.  ix.,  ^  33.  14  N.  H.  371. 

In  Campbell  v,   St.   John,   i   Salk.  Joinder  a  More  Foxmality. — It  is  no 

219,  it  was  held  **that  all   is  discon-  objection  that  a  demurrer  was  taken 

tinned  by  the  plaintiff's  not  joining  in  up  and  disposed  of  without  a  formal 

demurrer,  but  demurring  upon  the  de-  joinder.   Joinder  is  not  actually  neces- 

fendant's  demurrer;  for  there  is  no  sary.     Mix  v.  Chandler,  44  III.  174; 

difference     between     pleading     over  Davies  v,  Gibson,  2  Ark.  115. 
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2.  Vature  and  Effect  of.  —  By  his  joinder  in  demurrer  the 
party  whose  pleading  has  been  demurred  to,  expressly  contra- 
dicts the  averment  of  the  demurrer,  and  says  that  his  pleading  is 
sufficient  in  law.^  It  is  in  its  nature  like  a  similiter  to  the  general 
issue.^  Only  such  facts  are  admitted  as  are  properly  pleadable 
in  demurrer.^  An  essential  fact  omitted  in  the  declaration  can- 
not,  on  demurrer  to  the  declaration,  be  introduced  into  the  joinder 
in  demurrer.* 

8.  Time  for  Joinder. — A  party  whose  pleading  has  been  de- 
murred to  must  join  in  the  demurrer  within  the  time  fixed  by 
the  rule,  or  he  is  liable  to  be  defaulted.* 

4.  Waiver  of  Joinder. — If  a  party,  without  joining  in  demurrer, 
proceeds  to  argue  the  demurrer,  he  is  held  to  have  waived  the 

1.  I  Chittj  on  Pleadings  699;  did  in  her  joinder  on  demurrer.  It 
Stephen  on  Pleading  235;  Wjckoff  v.  was  held  that  the  joinder  on  demurrer 
Bishop,  9^  Mich.  355.  ought  not  to  have  been  received,  but 

**The  tender  of  the  issue  in  law  is  that  the  defendant  had  waived  the  ob- 
necessarilj  accepted  by  the  plaintiff;  jection  by  failing  to  make  it  earlier  In 
for  he  has  no  ground  of  objecting  the  cause ;  for,  after  proceedings  had 
either  to  the  question  itself  or  the  pro-  taken  place  in  the  District  Court  and 
posed  mode  of  decision.  A  question  the  Supreme  Court,  and  the  cause  had 
on  the  legal  sufficiency  of  the  declara-  been  allowed  to  proceed  on  the  same 
tion  he  cannot,  of  course,  without  condition  of  pleadings  and  averments, 
abandoning  his  own  form  of  proceed-  it  would  be  unjust  to  dismiss  the  cause 
ing,  decline ;  and  with  respect  to  the  upon  this  technical  informality.  Brad- 
mode  of  decision,  viz.,  the  judgment  street  v,  Thomas,  12  i^et.  (U.  S.)  59. 
of  the  court,  there  is  in  matters  of  law  5.  WjckofF  v.  Bishop,  98  Mich.  352, 
no  alternative  method.  He  is,  there-  Under  the  Enj^lish  common  law  it 
fore,  obliged  to  accept  or  join  in  the  was  provided  that  **no  rule  for  joinder 
issue  in  law,  and  does  so  by  a  set  form  in  demurrer  shall  be  required,  but  the 
of  words  called  joinder  in  demurrer."  party  demurring  may  demand  a  join- 
Stephen  on  Pleading,  p.  92.  der    in    demurrer,  and    the   opposite 

2.  McCracken  v.  West,  17  Ohio  16;  party  shall  be  bound,  within  four  days 
Brown  v,  Jones,  10  Gill  &  T.  (Md.)  334.  after  such  demand,  to  deliver  the  same, 

8.  Thvs,  the  objection  that  the  note  otherwise     judgment."      Reg.    Gen. 

sued  on  was  not  filed  with  the  petition,  Hil.   T.  4  W.  4,  reg.  3;    i  El.  &  Bl. 

which  was  attempted  to  be  raised  in  a  App.  IV. 

demurrer  which  included  several  other  The  court  cannot  compel  a  party  to 
objections,  being  matter  in  abatement,  join  in  demurrer  before  the  time  al- 
was  not  admitted  by  a  joinder  in  de-  lowed,  although  the  pleading  de- 
murrer. Hamilton  v.  Black,  Dall.  murred  to  is  clearly  frivolous  and  for 
(Tex.)  586.  delay.      Hall   v,  Popplewell,  5  M.  & 

4.  If  the  plaintiif  omit  in  his  decla-  W.  341. 

ration  to  aver  a  fact  essential   to  his  In  the  United  States,  it  h&sheenheld 

recovery,  and  the  defendant  demur  to  that  a  plaintiff  in  whose  favor  a  judg- 

the  declaration,   the  plaintiff  cannot  ment  has  been  rendered  on  demurrer 

introduce  into  his  joinder  in  demurrer  to  the  declaration  may  be  suffered  to 

an  averment  of  such  fact.    The  proper  join  in  the  demurrer  a  term  after  the 

course   is  to   ask  leave  to  amend  the  judgment  is   rendered,  and   that  the 

declaration,  which,  if  the  court  grant,  court  may  allow  an  amendment  of  the 

they  will  at  the  same  time  permit  the  record  for  that    purpose.    Brown  v. 

defendant  to  withdraw,  or  insist  on  his  Jones,  10  Gill  &  J.  (Md.)  334. 

demurrer.     Gibson  v.  Todd,  i  Rawle  A  joinder  in  demurrer  may  be  filed 

(Pa.)  452.  tnstanter  on  hearing  in  the  court  be- 

An  alien  did  not  in  her  declaration  low,  and  if  exception  be  taken  after 

aver  that  the  defendant  was  a  citizen  judgment,   it  will    be    considered    as 

of  any  state  of  the  United  States,  but  filed.    McCracken  v.  West,  17  Ohio  16. 
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joinder,  and  cannot  complain  of  the  omission,^  and  the  omis- 
sion  of  joinder  is  cured  by  verdict.* 

6.  Objections  Waived  by  Joinder. — A  joinder  in  demurrer  as  a 
rule  waives  objections  to  the  demurrer,  as,  for  instance,  on  account 
of  its  form.^  And  where  issue  is  taken  on  a  plea,  it  is  irregular 
for  the  plaintiff  to  demur  thereto,  yet  if  the  defendant  joins  in 
the  demurrer  he  thereby  waives  the  irregularity,*  The  objection 
that  a  demurrer  is  frivolous  is,  however,  not  waived  by  a  joinder 
therein.*  And  the  failure  to  join  in  demurrer  waives  any  objec- 
tion that  might  otherwise  be  taken  that  the  cause  was  submitted 
for  trial  on  other  issues  without  disposing  of  the  demurrer.*  So 
the  omission  of  a  defendant  to  join  in  a  demurrer  to  a  plea  is  a 
waiver  of  such  plea.'' 

VI.  FOBX  OF  DEMxrBBSB — 1.  No  Precise  Form  Necessary. — No  pre. 
cise  form  of  words  is  essential  to  a  valid  demurrer  either  at  com- 
mon law  ®  or  under  the  code,®  and,  however  informal,  a  plea  will 
be  taken  as  a  demurrer  which  in  its  substance  is  such.^^ 

1.  Watson  V.   Hahn,  i    Colo.   385;  which   he    could    not  or  would   not 

Bljdenburgh  i'.  Miles,  39  Conn.  496.  answer."     Parker  v.   Palmer,  22   111. 

3.  Eason  v.  Fisher,  i  Ark.  90;  Davies  490.     Semblcy  that  if  defendant  refuse 

V.Gibson,   2    Ark.    115;  Johnson    v,  to  join  in  a  demurrer  to  his  plea,  judg- 

0*Neal,  3  Head  (Tenn.)  601.  ment  maj  be  rendered  against  him  as 

I0  Ho  Oronndof  Error. — Bljdenburgh  for  want  of  a  plea.     Helms  v,  Slsk,  8 

V.  Miles,  39  Conn.  496.  Blackf.  (Ind.)  504.. 

The  defendant,  on  a  demurrer  to  his  8.  i  Chitty's  Pi.  698;  Davies  v,  Gib- 
plea,  obtained  a  judgment  without  hav-  son,  2  Ark.  118;  Smith  t*.  Brown,  6 
ing  joined  in  demurrer.  It  was  held  How.  Pr.  (N.  Y.  Supreme  Ct.)  384. 
that  "There  is  nothing  in  this  objec-  9.  Baylies'  Code  Plead.,  p.  216. 
tion.  TheplaintifiF  had  a  right  to  rule  10.  i  Chitty  698;  Silvers  v.  Junction 
the  defendant  to  join,  .or  to  add  the  R.  Co.,  43  Ind.  435 ;  Meyer  v.  Bohl- 
joinder  himself,  and  cannot  now  for  fing,  44  Ind.  238;  State  t\  Beasom,  40 
the  first  time  object  to  the  omission."  N.  H.  372;  Leaves  v,  Bernard,  5  Mod. 
Harris  i'.  M'Faddin,  2  Blackf.  (Ind.)  71.  132 ;  King  v.  Butler,  3  Lev.  222 ;  Cop- 

3.  Shoop  V.  Powles,  13  Md.  304.  pin  v.  Hurnard,  2  Saund.  129  (note  o). 

4.  Witter  v.  McNiel,4  111.  433.  Tbe  Tost  as  to  whether  a  defense  is 
6.  WyckofiF  V.  Bishop,  98  Mich.  352.  an  answer  or  demurrer  is,  does  it 
A  plaintiff  may,  after  joining  in  de-  require  any  facts  to  be  proved  to  sus- 

murrer,  move  the  court,  at  the  proper  tain   it?    Struver  v.  Ocean   Ins.  Co., 

time,  for  judgment  on  the  ground  that  16  How.   Pr.    (N.  Y.   Supreme   Ct.) 

the   demurrer  is  frivolous.     Wyckoff  422. 

T\  Bishop,  98   Mich.    352;    and    see  Wben  a  Statement  Is  Not  a  Demurrer. 

Green's  Practice  203.  — "  *  That  the  complaint  does  not  state 

6.  Granger  t;.  Warrington,  8  111.  299.  facts  sufficient  to  constitute  a  cause  of 

7.  Morsell  v.  Hall,  13  How.  (U.  S.)  action,*  though  a  ground  of  demurrer, 
212.  may  or  may  not  be  a  demurrer,  accord- 

**Had    the  court  decided   this  de-  ing  to  the  connection  in  which  it  is 

murrer,  we  should  presume  a  joinder  used  with   other   matters.     When  ap- 

was  waived.     As,  however,  the  atten-  pearing  with   denials  and   affirmative 

tion  of  the  court  was  not  called  to  the  defenses  In  an  answer,  it  is  no  more 

demurrer,   and    the   defendant  never  than  a  notice  ♦  •  *  that  at  the  trial 

answered  it,  we  must  presume  that  he  the  defendant  will  move  for  a  dismis- 

waived  his  pleas,  to  which  there  was  sal  of  the  complaint  on  that  ground." 

this  answer  on  the  files,  to  which  he  Barnard  v,  Morrison,  29  Hun  (N.  Y.) 

did  not  think  it  proper  to  reply ;  thus  410. 

in  fact  confessing  that  the  pleas  were  A  pleading  which  denies  an  allega- 

bad — ^were  obnoxious  to  the  demurrer,  tion  of  that  to  which  it  responds,  is  not 
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2.  Beqnisites  of  a  Valid  Demurrer. — The  demurrer  should  be  in 
writing,*  properly  entitled,*  signed  by  demurrant's  attorney,'  and, 
at  common  law,  usually,  though  not  necessarily,  should  conclude 
with  a  prayer  for  judgment.* 

8.  Statement  of  Orounds — a.  Defects  of  Substance— Genena 
Bemszrer. — At  common  law  the  objection  in  a  generrJ^  demurrer  to 
a  declaration  is  sufficiently  stated  by  an  averment  that  the  facts 
which  the  declaration  states  are  not  sufficient  in  law  to  allow  the 
pleader  to  maintain  his  action.^ 

In  tlia  Ceefliof  a  Speeiel  Demnrref,  the  assignment  of  the  causes  of  de- 
murrer are  to  be  introduced  at  the  end  of  the  general  demurrer.* 

Where  the  Gronndi  ere  Used  by  Statute,  a  demurrer  will  lie  only  on 
such  grounds,  and  it  is,  as  a  rule,  sufficient  to  specify  the  objection 
in  the  language  of  the  statute,''  except  in  the  case  of  a  demurrer 
to  jurisdiction,  or  for  defect  of  parties.® 

available  as  a  demurrer.   Clark  v.  Van  ment  and  his  damages,  etc.,  accord- 

Deusen,  3  Code  Rep.  (N.  Y.)  21  ^  ing    to   the  nature  of    the  action,     i 

1.  Jenks  V.  Brown,  38  Mich.  651.  Chitty's  Bldgs.  698. 

S.  A  demurrer  filed  in  a  case  and  If  the  General  Demurrer  Is  to  a  Bepli* 
acted  upon  as  valid,  and  stating  a  cation,  Rejoinder,  etc.,  it  should  state 
ground  of  demurrer  in  proper  form,  that  the  same  and  matters  therein  con- 
will  be  regarded  as  a  valid  demi:rrer  tained  are  not  sufficient  in  law,  and 
by  the  Supreme  Court,  though  it  does  should  conclude  with  a  prayer  of  judg- 
not  contain  the  names  of  the  parties  or  ment  for  or  against  the  plaintiff  as  the 
that  of  the  court.  Eigenman  v.  Rock-  case  may  be.  i  Chitty's  Pldgs.  698. 
port  Bldg.,  etc.,  Assoc,  79  Ind.  41.  A  General  Demurrer  to  c^  FleainAbate- 

8.  Schuyler  v.  Yates,  11  Wend.  (N.  ment  should  state  that  it  is  not  suffi- 

Y.)  185 ;  Anonymous,  2  Cow.  (N.  Y.)  cient  to   quash   the  bill  or  writ,  and 

578;  Marsh  V.  Barney,  10  Wend.  (N.  conclude  with   a  prayer  of  judgment 

Y.)  539;  7-Bac.  Abr.  664,  tit.  Pleas,  that  the  defendant  may  answer  over 

etc.,  A^.  2.  orfurther  to  the  declaration,  i  Chitty's 

4.  I  Chitty's  PI.,  p.  698.  Pldgs.  698. 

Gaiuee  Intended  to   be    Argaed.— In  6.  i   Chitty's    Pldgs.  698;    Shinn's 

Florida^  it   is   held    that   the  causes  Pldg.,  §  684. 

of  a  demurrer  intended  to  be  argued  7.  Henderson  t/.  Johns,  13  Colo.  280; 

should  be  indicated  in  its  margin,  and  Getty  v,  Hudson  River  R.  Co.,  8  How. 

that,  when  not  so  indicated,  the  prac-  Pr.    (N.  Y.  Supreme  Ct.)  177;    Dur- 

tice  of  presenting  them  in  argument  kee  v,  Saratoga,  etc.,  R.  Co.,  4  How. 

should  be  discouraged.    Stephens  v,  Pr.  (N.  Y,  Supreme  Ct.)  226;  Haire 

Bradley,  2^  Fla.  201.  v.  Baker,  5  N.  Y.  357;  Howland  v. 

This  is  also  provided  in  Ree.  Gen.  Kenosha  County,  19  Wis.  247. 

Hil.  T.  4  Win.  IV.,  reg.  2  (i  Chitty's  A  Demurrer  In  Form  ehonld  Comply 

PI.,  i6th  Am.  ed.  839),  which  orders  with  the  Btatnte  in  assigning  causes  of 

that   "In    the    margin    of    every  de-  demurrer.    Vaughn  v.  Ferrall,  57  Ind. 

murrer,  before  it  is  signed  by  counsel,  182;  Campbell  v.  Routt,  42  Ind.  410; 

some    matter  of  law  intended  to  be  Lane  v.  State,  7  Ind.  426 ;  Kenworthy 

argued  shall  be  stated,  and  if  any  de-  v,  Williams,  5  Ind.  375;  Tenbrook  v, 

murrer  shall  be  delivered  without  such  Brown,  17  Ind.  410. 

statement,   or  with  a  frivolous  state-  It  ITeed  Not  Follow  the  Exact  Langnage 

ment,  it  may  be  set  aside  as  irregular  of  the  statute,  but  if  equivalent  lan- 

by  the  court  or  a  judge."  gus^ge    is   used   it    will   be   sufficient. 

5.  I  Chitty  on  Pldgs.  698.  Pace  v,  Oppenheim,  12  Ind.  533 ;  Stan- 
la  a  Oeneral  Demurrer  to  a  Plea  in  Bar  ley  t;.  Peeples,  13  Ind.  232;  Petty  v. 

it  should  be  averred  that  the  plea  and  Church  of  Christ,  70  Ind.  290;    Ross 

matters,  etc.,  are  not  sufficient  inlaw  v.  Menefee,    125  Ind.  432;  Hanna  v, 

to  bar  the  plaintiff,  etc.,  wherefore,  for  Hawes,  45  Iowa  437. 
wantol  a  sufficient  plea,  he  prays  judg-        8.  Getty  v,  Hudison  River   R.  Co., 
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It  is  generally  required  that  a  demurrer  must  specify  the 
grounds  of  objection,  or  it  may  be  disregarded.  This  rule  may, 
however,  be  interpreted  as  meaning  that  the  defect  relied  on. 
as  the  ground  of  demurrer  may  be  designated  as  the  statute 
describes  it.* 

Initaneit  of  BniBolMit  Bomiinon. — That  "the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  or  that  an. 
answer  "  does  not  state  facts  sufficient  to  constitute  a  cause  of 
defense,"  is  generally  regarded  as  a  sufficient  statement  of 
demurrer  to  a  complaint  or  answer  on  the  ground  of  insuffi- 
ciency.* 

8  How.    Pr.    (N.    Y.    Supreme  Ct.)  Where  the  petition  fails  to  state  a. 

177.  cause  of  action,  a  demurrer  assigning 

A    demurrer    to    the    jurisdiction  this   ground  in  the  language  of    the- 

should   point  out  whether  the  defect  statute  is  sufficient.     State  Bank   9. 

relied  upon  is  as  to  the  jurisdiction  of  Haden,  35  Mo.  358;  Morgan  v.  Bouae* 

the  person  or  of  the  subject-matter,  53  Mo.  219;  Darbj  v.  Cabanne,  i  Mo^ 

and  if  upon  the  ground  of  defect  of  App.  126;  Doughty  v.  Devlin,  i  E.  D* 

parties,    the    demurrer    shguld    state  Smith  (N.  Y.)  631. 

whether   the    defect    claimed    is   one  2.  Hoogland  v,  Hudson,  8  How.  Pr. 

of    parties    plaintiff     or     defendant.  (N.  Y,  Supreme  Ct.)  343;  Thomas  t?.. 

Getty  V,  Hudson  River  R.  Co.,  8  How.  Goodwine,  88  Ind.  458. 

Pr.  (N.  Y.  Supreme  Ct.)  177;  Dayton  A  demurrer  which  goes  to  the  en- 

V.  Connah,  18   How.  Pr.  (N.  Y.  Su-  tire    ground   of  action  or  defense  is- 

preme  Ct.)   326;   Hulbert  v.  Young,  sufficient  if  it  states  that  the  declara- 

13  How.  Pr.  (N.  Y.  Supreme  Ct.)  413.  tion  or  answer  does  not  set  forth  a* 

A  demurrer  on  the  ground  **  that  the  legal  cause  of  action  or  defense  or  to- 

court  has  no  jurisdiction  either  of  the  that   effect.    Chenery  v,  Holden,   i6* 

persons  of  the  defendants  or  of  the  sub-  Gray  (Mass.)  125;  Proctor  v.  Stone,  i 

ject  of  the  action"  is  sufficiently  ex-  Allen  (Mass.)  193. 

plicit.    Ellissen  v,  Halleck,  6  Cal.  387.  The   words,    'Hhe   complaint   does 

1.  InsnAlotont  Facts. — When  the  want  not  state  a  sufficient  cause  of  action, 

of  a  statement  of    facts    sufficient  to  against    the    defendant,*'    were    held 

constitute  a  cause  of  action  is  the  only  equivalent  to  **does  not  state  facts  sof- 

cause  of  demurrer,  it  is  a  sufficient  as-  ficient  to  constitute  a  cause  of  action." 

signment  of  the  grounds  to  state  sim-  DeWitt  v.  Swift,  3  How.  Pr.  (N.  Y^ 

ply  that  the  complaint  does  not  state  Supreme  Ct.)  280. 

facts  sufficient  to  constitute  a  cause  of  A    demurrer  to  a  complaint  for  a 

action.     Paine  v.  Smith,   2  Duer  (N.  new  trial,  stating  that  complaint  "does 

Y.)298;  DeWitt  v.  Swift,  3  How.  Pr.  not   contain    and  set  forth  sufficient 

(N.  Y.  Supreme  Ct.)  280;    Durkee  v»  facts  to  enable  the  plaintiffs  to  sustain 

Saratoga,  etc.,  R.  Co.,  4  How.  Pr.  (N.  said    action,"     though    not     strictly 

Y.  Supreme  Ct.)  226;    Hyde  v.  Con-  formal,     is     substantially     sufficient* 

rad,  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  Stanley  v.  Peeples,  13  Ind.  232. 

112;    Johnson  f.  Wetmore,   12  Barb.  A  demurrer  to  a  complaint  upon  a 

(N.  Y.)  433;    Purdy  v.  Carpenter,  6  note,  stating  that  "the  complaint  does 

How.   Pr.   (N.  Y.  Supreme  Ct. )  364 ;  not  state  facts  sufficient  to  constitute  a 

White  V,  Brown,  14  How.  Pr.  (N.  Y.  cause    of  action,"   puts  in  issue  the 

Supreme  Ct.)  282;    Glenny  i;.  Hitch-  validity     of    the    whole     complaint, 

ins,  4  How.  Pr.  (N.  Y.  Supreme  Ct.)  White  v.  Brown,  14  How.  Pr.  (N.  Y. 

98;    Spear  v.  Downing,  34  Barb.  (N.  Supreme  Ct.)  282. 

Y.)  522;   Noxon  V.  Bentley,  7  How.  If  a  declaration  does  not  set  forth 

Pr.  (N.  Y.  Supreme  Ct.)  316;    Bum-  any  known  cause  of  action,  even  im- 

ham  V,  De  Bevorse,  8  How.  Pr.  (N.  perfectly,  a  demurrer  assigning  that  it 

Y.   Supreme  Ct.)   159;   Hoogland  t;.  does  not  state  any  legal  cause  of  action 

Hudson,  8  How.  Pr.  (N.  Y.  Supreme  is  sufficient.     Johnson   v.    Reed,     136- 

Ct.)  343 ;  Kent  v,  Snyder,  30  Cal.  666;  Mass.  421. 

Monette  v.  Cratt,  7  Minn.  234.  In  demurrer  to  an  answer  under  the 
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ef  Tninffldent  Demnrren. — Demurrers  have  been  held  insuffi- 
cient where  the  objection  has  been  stated  to  be  that  the  com- 
plaint *'  does  not  state  facts-  sufficient  to  constitute  a  ground  of 
complaint,"*  "  that  the  complaint  states  no  cause  of  action  what- 
-cver '  against  the  defendant,*  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  good  and  sufficient  petition,^  that 
the  complaint  "  is  not  sufficient  in  law  to  entitle  the  plaintiff  to 
the  relief  demanded/**  that  the  several  paragraphs  "are  not 
good  and  sufficient  in  law,"  ^  that  the  answer  ''  is  not  a  sufficient 

•code  (section  546,  Rev.  Stat.  1881),  the  Ct.)  255;  Spear  v.  Downing,  22  How. 
pleader  must  assign  as  cause  that  the  Pr.  (N.  Y .  Supreme  Ct.)  30;  Hender- 
.auBwer  or  paragraph  thereof  does  not  son  v,  Johns,  13  Colo.  280;  Easton  v, 
state  facts  sufficient  '*to  constitute  a  Driscoll,  18  R.  I.  318;  EUissen  v.  Hal- 
cause  of  defense."  Thomas  v.  Good-  leek,  6  Cal.  386;  German  Bank  v, 
wine,  88  Ind.  458.  Mulhall,  cited  in  8  Mo.  App.  558. 

A  D«niiiZT«r  to  aa  Answtr,  under  sec-  lb  Nortb  Carolina  and  Iowa,  it  is  held 

tion  346,  Ind.Rev.  Stat.  1881,  is  not  in-  that  a  demurrer  is  too  indefinite  which 

sufficient  in  form  merely  because  the  assigns  for  cause  '*  that  the  complaint 

pleader  uses  the  words   "a  defense''  does  not  state  facts  sufficient  to  coristi- 

instead  of  the  statutory  words  **cause  tute    a    cause    of    action."     Jones  v» 

of  defense."     Lewellen  v.  Crane,  113  Rowan  County,  85  N.  Car.  278;  Elam 

Ind.  289.  z;.  Barnes,  no  N.  Car.  73.     See  also 

A  demurrer,  in  the  ordinary  form,  Statesville  Bank  v^  Bogle,  85  N.  Car. 

that  the  answer  does  not  state  facts  203;  Love  v,  Chatham  County,  64  N. 

sufficient  to  constitute  a  cause  of  de-  Car.  706;  George  v.  High,  85  N.  Car. 

fense,  is  sufficient  when  addressed  to  a  99 ;     Childs     v,    Limback,    30    Iowa 

-plea  in  abatement  as  well  as  when  ad-  398.     See  also  McGregor,  etc.,  R.  Co. 

dressed   to  a  plea  in  bar.     Bryan  v,  v,  Birdsall,  30  Iowa  255. 

Schon,  109  Ind.  367.  1.  Firestone  v.  Werner,  i  Ind.  App. 

A  demurrer  to  certain  paragraphs  of  293. 

an  answer  specifying  for  cause  *'that  It  is  not  equivalent  to  a  demurrer 

Jieither  of  said  paragraphs  states  facts  for  the  statutory  ground,  that  it  fails 

.sufficient,"     is    sufHciently     definite,  to  **  state  facts  sufficient  to  constitute 

Ross  V.  Menefee,  125  Ind.  432.  a  cause  of  action  or  paragraph  of  com- 

Under  Rev.  Stat.   Ind.  1881,   ^   346,  plaint."     Firestone  v,  Werner,  i  Ind. 

which  provides  that,  where  the  facts  App.  293. 

stated  are  not  sufficient  to  constitute  a  In  a  demurrer  for  want  of  facts,  the 

<caase  of  defense,  plaintiff  may  demur  word  "complaint"  is  not  equivalent 

-to  one  or  more  of  several  defenses,  a  to  the  words  **  cause  of  action"  pre- 

^lemnrrer  is  good  which  alleges  that  scribed  by  the  statute.    Pine  Civil  Tp. 

the  second  paragraph  does  not  state  v.  Huber  Mfg.  Co.,  83  Ind.  121. 

^focts  sufficient  to  constitute  a  defense  2.  Goss  v.  Waller,  90  N.  Car.  149. 

to  plaintiff's   action;   the  word   **de-  8.  Grubbs   v.    King,    117  Ind.  243; 

fense"     being     enough,     instead    of  Pine  Civil  Tp.  v.  Huber  Mfg.  Co.,  83 

^canse    of    defense,"      Lewellen    v.  Ind.  121. 

^Crane,  113  Ind.  289.  4.   It  raises  no  question  whatever, 

Far  Otiier  Bxamples  of  demurrer  to  a  and,  under  the  code,  must  be  over- 
complaint  or  answer  for  insufficiency  ruled.  Kemp  v.  Mitchell,  29  Ind. 
-which  have  been  held  good,  see  the  163. 

foUowmg  cases.     Sluss  t;.  Shrewsbury,  A  demurrer  in  a  law  action  which 

x8  Ind.  79;  Stone  v.  State,  75  Ind.  235 ;  simply  avers  that  '*  the  allegations  of 

Thompson  v.  Voss,  16  Ind.  297 ;  Ben-  the  petition  are  insufficient  to  entitle 

nett  V.  Shem,  II  Ind.  324;  McFadden  the  plaintiff  to  recover"   is  not  suf- 

V.  Frits,  no  Ind.  i ;  Wright  v.  Nipple,  ficiently  specific  under  section  2649  of 

«9a  Ind.  310;  Funk  v,  Rentchler,  134  the  Iowa  Code.    Davidson  v.  Biggs, 

Ind.  68;  Hyde  v.  Conrad,  5  How.  Pr.  61  Iowa  309. 

(N.  Y.  Supreme  Ct.)  112;  Anibal  v,  6.  It  presents  no  issue  of  law.     Por- 

iHimter,  6  How.  Pr.  (N.  Y.  Supreme  ter  v.  Wilson,  35  Ind.  348. 
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defense  in  law  to  plaintiff's  complaint/'  ^  that ''  neither  of  said 
paragraphs  [of  the  answer]  constitutes  any  defense  to  the  action/*  * 
that  the  answer  '*  does  not  state  fs^cts  sufficient  to  constitute  a 
cause  of  action/'  *  that  "  the  reply  does  not  state  facts  sufficient 
to  constitute  a  good  reply  to  the  defendant's  answer  to  which  it 
is  directed."* 

b.  Defects  of  Form. — Where  the  pleading  demurred  to  sets 
forth  a  cause  of  action,  a  demurrer  which  goes  to  some  minor  and 
not  necessarily  fatal  imperfections  must  specifically  state  them.^ 

1.  Gordon    v.   Swift,   39   Ind.  213;     die,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
Tenbrook  v.  Brown,  17  Ind.  410.  278;  Moore  v.  Smith,  10  How.  Pr.  (N. 

2.  Reed  f.  Higgins,  86  Ind.  143.  Y.    Supreme    Ct.)  361;    Eldridge    v, 
8.  The    answer    need   state    only  a    Bell,  12  How.  Pr.(N.  Y.  Supreme  Ct.) 

cause  of  defense.     Hawlcy  v.  Zigerlj,  547 ;  McCrea  v.  New  York  El.  R.  Co., 

135  Ind.  248.  13  Daly(N.  Y.)  302;   Getty  t;.  Hud- 

4.  Pedent;.  Mail,  118  Ind.  556.  son  River  R.  Co.,  8  How.  Pr.  (N.  Y. 

5.  Alabama. — Morris  i'.  Beall,  85 Ala.  Supreme  Ct.)  277. 

598;  Evitt  V.  Lowery  Banking  Co.,  96  N^rth    Carolina, — Conley  v.  Rich- 
Ala.  381 ;  Cook  V.  Rome  Brick  Co.,  98  mond,  etc.,  R.  Co.,  109  N.  Car.  692. 
Ala.  409.  Ohio. — Vore  v,  Woodford,  29  Ohio 

Arkansas. — Davies    v.     Gibson,     2  St.  245;  McKemy  v.  Goodall,  i3Cinc. 

Ark.    115;  Roach  v.    Scogin,   2   Ark.  L.  Bull.  (Ohio)  295. 

130;  Pitcher  v,  Morrison,  4  Ark.  75;  Texas. — Hays  v.    Bonner,    14  Tex. 

Brooks  7'.  Palmer,  4  Ark.  160;  Sims  629;  Boynton  v.  Tidwell,  19  Tex.  118; 

V.    Whitlock,  5  Ark.  103;  Gordon  v.  Weatherford,  etc.,  R.  Co.  v.  Granger, 

State,  II  Ark.  14;  Biscoe  v.  Sneed,  11  85  Tex.  574. 

Ark.  107;  Matlock  v,  Purefoy,  18  Ark.  Washington. — Renton  v,  St.  Louis, 

492 ;    Freeman    v.    Reagan,   26    Ark.  i  Wash.  Ter.  215. 

373.  Wisconsin.  —  Howland  v,  Kenosha 

Colorado. — Henderson  v.  Johns,  13  County,  19  Wis.  247. 

Colo.  280,  United  States. — Ormsby   v.  Union 

///i'«^/5.— Bogardus  v.  Trial,  2  111.  Pac.  R.  Co.,  2  McCrary  (U.  S.)  48. 

63;  Read  v.  Walker,  52  111.  333.  Canses  of  Demurrer  designating  the 

Indiana. — Davis  v.  Binford,  58  Ind.  alleged  defects  in  pleading,  to  which 

457.  they  relate  with  a  sufficient  degree  of 

lotva. — Hanna  v.   Hawes,   45   Iowa  certainty,  are   good,   though   not  as- 

437;  McKellar  v.  Stout,  13  Iowa  487;  signed  in  any  approved  form.     Lagow 

tanforth  v.  Carter,  i  Iowa  546;  Allen  v.   Neilson,   10  Ind.   183;    Snyder  v. 

V.  Cerro  Gordo  County,  34  Iowa  54;  Lane,  10  Ind.  424.     See  also  Buscher 

Minnesota,  etc.,  R.  Co.  v.  Hiams,  53  v.  Knapp,  107  Ind.  340,   and  Daven- 

lowa  501 ;    Davenport  v,  Whisler,  46  port  v.  Whisler,  46  Iowa  287. 

Iowa  287,  The  requirement  that  the  demurrant 

Massachusetts.  — Train  v,  Boston  should  "briefly  but  plainly  specify  the 

Disinfecting  Co.,  144  Mass.  523;  Den-  grounds  upon  which    he    intends   to 

nehey  v.  Woodsum,  100    Mass.   195;  rely  on  the  argument"  is  satisfied  by 

Colt  T'.  Learned,  118  Mass.  380.  distinctly   specifying  upon   which   of 

Michigan. — Adrian  Water  Works  v.  the  several  grounds  of  demurrer  enu- 

Adrian,  64  Mich.  584;  Kellogg  v.  Ham-  merated  in  the  144th  section  the  partr 

ilton,  43  Mich.  269.  relies.    When  he  thus  distinctly  speci- 

Missouri. — Morgan    v.    Bouse,    53  fies  one  or  more  of  such  grounds  he 

Mo.  219.  precludes  himself  from  taking,  upon 

Montana. — Collier  t;.  Ervin,  2  Mont,  the  argument  of  tlie  demurrer,    any 

335.  other  objection.     The  party  to  w^hose 

Ne-w   Tork. — Hunter  v.  Frisbee,  7  pleading  the  demurrer  is  taken  is  thus 

N.  Y.  Leg.  Obs.  319;  Grant  v.  Lash-  apprised  of  the  precise  ground  of  the 

er,   2   Code   Rep.  (N.  Y.  C.  PI.)   2;  objection.    Harris,  J.,  in  Getty  v.  Hud- 

Glenny  v.  Hitchins,  4  How.  Pr.  (N.  son  River  R.  Co.,  8  How.  Pr.  (N.  Y. 

Y.  Supreme  Ct.)  98;  Hinds  v,  Twed-  Supreme  Ct.)  183. 
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Thus,  where  complaint  contains  several  causes  of  action  not  sepa- 
rately stated,  a  demurrer  thereto  must  specify  particularly  that 
the  several  causes  of  action  are  not  separately  stated.^  So,  also,  a 
demurrer  on  the  ground  of  duplicity  must  state  in  what  the 
duplicity  consists.* 

S«fltet  of  Futiei. — It  is  not  sufficient  for  a  demurrer  to  allege  that 
there  is  a  "  defect  of  parties."  It  should  state  that  there  is  a 
defect  of  parties  plaintiff  or  defendant,  and  should  point  out  the 
person  or  persons  who  should  be  made  a  party  or  parties.*  A 
demurrer  for  the  misjoinder  of  parties  defendant  which  does  not 
show  wherein  there  is  such  misjoinder  will  be  overruled.* 

A  Dvmtimr  to  %  Conntorelaim  must  specify  the  objections  to  such 
counterclaim,  or  it  need  not  be  regarded.* 

c.  Numbering  Grounds  of  Objection.— A  demurrer  should 
not  only  specify  but  number  the  grounds  of  objection  to  a  plead- 
ing.®  This  provision,  however,  which  is  for  the  benefit  of  the 
adverse  party,  may  be  waived  by  him.^ 

4.  Joint  Demurrers. — A  joint  demurrer  to  a  complaint  or  answer 
which  contains  two  or  more  paragraphs  must  be  overruled  where 
one  paragraph  is  good.®  The  following  are  instances  of  de- 
murrers held  to  be  joint :  A  demurrer  "  to  the  first,  second,  third, 

1.  Moore  v.  Smith,  lo  How.  Pr.  (N.  41  Hun  (N.  Y.)  §71 ;   Foley  v.  Mail, 

Y.  Supreme  Ct.)  361.  etc.,  Pub.    Co.,  8  Misc.   Rep.  (N.  Y. 

a.  Kipp  V,  Bell,  86  111.  577;  Holmes  Super.  Ct.)  91. 

V.  Chicago,  etc.,  R.  Co.,  94   111.  439;  Wisconsin. — Murray  v.  McGarigle, 

Havens  v,  Hartford,  etc.,  R.  Co.,  28  69  Wis.   483;   Baker  v,  Hawkins,  39 

Conn.   86;    Stewardson   v.   White,   3  Wis.  576. 

Har.    &    M.    (Md.)    455;    Currie    v.  If  a  demurrer,  taken  in  connection 

Henry,  2  Johns.  (N.  Y.)  433;   Ryley  with  the  pleading  demurred  to,  suf- 

V,  Parkhurst,  i  Wils.  219;  Hancocke  ficiently  designates    the  parties  who 

V,   Prowd,    I    Saund.    337    (note    3) ;  should  be,  but  are  not,  joined,  it  will 

Lamplough    v.    Shortridge,    i    Salk.  be  sufficient.     Durham  v,  Bischof,  47 

219.  Ind.  211. 

A  demurrer  to  a  replication  for  du*  Under  South  Dakota  Comp.  Laws, 
pllcity  sufficiently  sets  forth  the  cause,  {  4910,  providing  that  the  demurrer 
by  an  averment  that  the  replication  shall  distinctly  specify  the  grounds  of 
traverses  several  distinct  and  material  objection  to  the  complaint,  a  demurrer 
allegations  in  the  plea,  when,  by  refer-  "that  there  is  a  defect  of  parties  plain- 
ring  to  the  plea,  it  appears  to  take  issue  tiff,''  in  the  words  of  section  3909, 
on  several  distinct  averments,  each  giving  the  grounds  of  demurrer,  is 
of  which  is  material.  McNulty  v.  sufficient.  Hudson  v.  Archer,  4  S. 
Frame,  t  Sandf.  (N.  Y.)  128.  Dak.  128. 

3.  Indiana. — Durham  v.  Bischof,  47  4.  Fultz  t'.  Walters,  2  Mont.  165. 

Ind.  213;   Gaines   v.  Walker,  16  Ind.  •    6.  Safford    v.   Snedeker,  67    How. 

361;  Musselman  v.  Kent,  33  Ind.  452;  Pr.  (N.  Y.  Supreme  Ct.)  264. 

Vansickle  t;.  Erdelmeyer,  36  Ind.  262 ;  6.  Stribling  r.    Brougher,  79   Ind. 

Marks  v.  Indianapolis,  etc.,  R.  Co.,  38  328;  Lane  v.  State,  7  Ind.  426.  Where 

Ind.  440;  Kelley  v.  Love,  35  Ind.  106;  only  one  ground  of  objection  is  as- 

Micholson   v.  Louisville,  etc.,  R.  Co.,  signed  in  the  demurrer,  it  need  not  be 

55   Ind.  504;   Leedy  v.  Nash,  67   Ind.  numbered.     Stribling  t\  Brougher,  79 

311;  Willett  V.  Porter,  42  Ind.  250.  Ind.  333;    Wolf  v.  Schofield,  38  Ind. 

New   Torh. — Eldridge  v.   Bell,    12  175;    Petty  v.  Church  of   Christ,  70 

How.  Pr.  (N.  Y.  Supreme  Ct.)   547;  Ind.  290. 

Hodge  V.  Drake  (Supreme  Ct.),  37  N.  7.  Stribling  v.  Brougher,  79  Ind.  328. 

Y.  St.  Rep.  933;  Anderton  v.  Wolf,  8.  Griffin  v,  Kemp,  46  Ind.  172. 
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and  fourth  paragraphs ;"  ^  ''  to  the  second,  third,  and  fourth  parsu 
graphs"  of  answer,  for  the  reason  that  "said  paragraphs  nor 
either  of  them  state  facts  sufficient,"  etc.;*  "to  the  fifth  and 
sixth  paragraphs  of/'  etc.,  "  and  to  the  second  amen<^ed  para- 
graph of,"  etc.;*  "to  first,  second,  and  third  paragraphs  of  the 
complaint,  for  the  reason  that  same  do  not,  nor  does  either  of 
them,  state  facts  sufficient  to  constitute  a  cause  of  action."  ^ 

6.  Several  Demurrers. — A  several  demurrer  to  certain  paragraphs, 
or  to  each  paragraph,  of  a  pleading,  will  test  the  sufficiency  of 
such  paragraphs  separately.  The  following  forms  have  been  held 
to  be  several  and  not  joint  demurrers :  "  The  plaintiff  demurs 
separately  to  the  first,  second,  third,  and  fourth  paragraphs  of  the 
answer,  because  neither  of  said  paragraphs  states  sufficient 
facts  ;"  *  "  to  each  paragraph  of,"  etc.;  •  to  the  entire  declaration 
and  "to  each  count  thereof ;"  ^  "  severally  to  each  of  the  following 
paragraphs  of,"  etc.,  because  "  said  paragraphs  are  severally  insuffi- 
cient," etc.;*  "  to  the  first,  second,  and  third  paragraphs  of  the 
entire  complaint,  each  separately,  for  the  reason  that  neither 
paragraph,  separately  considered,  states  facts  sufficient  to  con- 
stitute a  cause  of  action."* 

Where  a  demurrer  is  filed  to  a  pleading  consisting  of  several 
paragraphs,  and  the  demurrer  refers  to  the  several  paragraphs  by 
number  and  alleges  that  neither  of  them  states  sufficient  facts, 
the  demurrer  will  be  regarded  as  separate  to  each  paragraph.** 

1.  Brown  v»  Gooden,  i6  Ind.  444.  were  held  to  be  several  and  not  joint. 

a.  Washington  Tp.  v,   Bonney,  45  Ladd    v.   Smith   (Ala.    1892),   10  So. 

Ind.  77.  Rep.  836;  People  v,  Lothrop,  3  Colo. 

8.  Jewett  t;.  Honey  Creek  Draining  428;    Terre   Haute,   etc.,    R.   Co.   v. 

Co.,  39  Ind.  345.  Sherwood,  132  Ind.  129;  Indiana,  etc., 

4.  Assigning     the     caus^     of     de-  R.  Co.  v,  Dailey,  no  Ind.  75;  Clod- 

murrer   to  each    paragraph   does  not  felter  v.  Hulett,  92  Ind.  426;  Parker  v. 

make  the  demurrer  separate.  Meyer  v.  Thomas,    19  Ind.  213;  Fankboner  v. 

Bohlfing,  44  Ind.  238.     See  also  Stan-  Fankboner,  20  Ind.  62;  Hume  v.  Des- 

ford  V,  Davis,  54  Ind.  45;    Silvers  v,  sar,  29  Ind.   112;  Rennick  v,  Chand- 

Junction  R,  Co.,  43  Ind.  A35.  ler,  59  Ind.  354;  Barner  v.  Morehead, 

In  the  following  cases  tne  demurrer  22  Ind.  354;  Funk  v.   Rentchler,  134 

was  held  to  be  joint  and  not  several.  Ind.  68;  Glass  v.  Murphy,  4  Ind.  App. 

Cooper  v.  Hayes,  96  Ind.  386;    Urton  530;    Baker  v.   Groves,    i   Ind.  App. 

v.  Luckey,  17  Ind.  213;  Jeff ersonvi lie,  522;  Carver  v.  Carver,   07  Ind.  497; 

etc.,  R.   Co.  V.   Cox,    37    Ind.    325;  Cain  v.   Hunt,  41  Ind.  466;  Aiken  v. 

Heavenridge   v.  Mondy,  34  Ind.  28;  Bruen,  21  Ind.  137;.  Mitchell  f.  Stin- 

Baker  t'.  Groves,  i  Ind.  App.  522.       .  son,  80  Ind.   324;    May  v.   Western 

6.  Hume  V.  Dessar,  29  Ind.  112.  Union  Tel.  Co.,  112  Mass.  90;  Otis  v, 
e.  Parker  t;.  Thomas,  19  Ind.  213.  Shants,    128   N.    Y.  45;  Kennagh  v, 

7.  Sanford  v,  Gaddis,  13  111.  329.  McGolgan  (Supreme  Ct.),  21    N.  Y. 

8.  Aiken  v.  Bruen,  21  Ind.  137.  St.  Rep.  326;  Slocumbv.  Kuykendall, 

9.  Stribling  v,  Brougher,  79  Ind.  2  111.  187;  Patterson  v,  Edwards,  7 
328.  111.  720;  Sanford  v,  Gaddis,  15  111.  228. 

10.  Rennick  v.  Chandler,  59  Ind.  A  Several  Demurrer  to  a  Comiflalnt 
354;  Stone  V.  State,  75  Ind.  235;  consisting  of  more  than  one  paragraph 
Stribling  v,  Brougher,  79  Ind.  328;  need  not  in  terms  be  addressed  to  each 
Carver  v.  Carver,  97  Ind.  497 ;  Indi-  paragraph,  but  it  must  be  such  as  to 
ana,etc.,  R.Co.  v.  Dailey,  iiolnd.  75.  declare    in     express    language     that 

In  Ihe  following  cases  the  demurrers     neither  of  the  paragraphs,  taken  sepa- 
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Vn.  JonrT  BsmrBBEB. — Where  two  or  more  defendants  unite 
in  demurring  to  a  complaint,  such  demurrer  is  joint,  and,  since  a 
demurrer  must  be  sustained  or  fail  to  the  whole  extent  to  which 
it  is  applied,  it  must  be  ov^ruled  if  the  complaint  states  a  good 
cause  of  action  against  any  one  of  the  parties  jointly  demurring.^ 

nitety,  states  facts  sufficient  to  consti-  17;   Woodbury  v.  Sackrider,  2  Abb. 

tute a  cause  of  action.  Baker  z;.  Groves,  Pr.    (N.   Y.  Supreme  Ct;)  402;  Pea- 

I  Ind.  App.  522.  body    v.    Washington    County   Mut. 

The  Vie  of  the  Wordi  Several  aad  Ea«li  Ins.    Co.,    20    Barb.    (N.    Y.)    339; 

will  cause  a  demurrer  to  be  treated  as  People  v.  New  York,  28  Barb.  (N.  Y.) 

several,  although  it  is  not  addressed  to  240,  17  How.  Pr.  (N.  Y.)  56;  Eldridge 

each  paragraph.     Silvers  v.  Junction  v.  Bell,  12  How.  Pr.  (N.  Y.  Supreme 

R.  Co.,  43  Ind.  435.  Ct.)  547 ;  Fish  v.  Hose,  w  How.  Pr, 

Demurrer  Axnbufnoiu  In  Foim. — A  de-  (N.  Y.  Supreme  Ct.)  238. 
murrer  which  states  that  "defendant  North    Carolina. — Conant  v.   Bar- 
herein  demurs  generally  to  the  plain-  nard,  103  N.  Car.  315. 
tiff's  complaint,  and  to  each  paragraph  Utah. — Walker  v.  Popper,  2  Utah  96. 
thereof  separately,   and   for  cause   of  Wisconsin. — Webster  v.  Tibbits,  19 
demurrer  says  that  the  same  does  not  Wis.  438;   Willard  v.  Reas,   26  Wis. 
state    facts  sufficient  to   constitute  a  54o;McGonigal  v.  Colter,32  Wis.  614; 
cause  of  action  against  this  defend-  Lannon  v.  Hackett,  49  Wis.  261. 
ant,"  is  ambiguous  and  uncertain  as  to  A  joint  demurrer  to  a  complaint,  by 
whether  it  is  general  or  several.  Mer-  several  defendants,  will'  be  overruled 
rill  V.  Pepperdine,  9  Ind.  App.  416.  if  the  complaint  shows  a  cause  of  ac- 

1.   California. — ^Asevado  v.  Orr,  100  tion  by  the  plaintiffs,  or  a  portion  of 

Gal.  293.  them,  against  some  of  the  defendants. 

Georgia. — May  v.  Jones,  88  Ga.  308.  People  v.  New  York,  28  Barb.  (N. 

Indiana. — Wilcox  v.  Moudy,  82  Y.)  240. 
Ind.  219;  Eichbredt  v.  Angerman,  A  joint  demurrer  cannot  be  sus- 
80  Ind.  208;  Campbell  v.  Martin,  tained,  as  to  one  of  the  parties  demur- 
87  Ind.  577;  Holzman  v.  Hibben,  ring,  when  it  is  overruled  as  to  the 
100  Ind.  338;  Rector  v.  Shirk,  92  others.  Oakley  v.  Tugwell,  33  Hun 
Ind.  31 ;  Trisler  v.  Trisler,  38  Ind.  282 ;  (N.  Y.)  357 ;  New  York,  etc.,  R.  Co. 
WiUterson  V.  Rust,  57  Ind.  172;  Craig  v.  Schuyler,  17  N.  Y.  592.  Contra^ 
V.  Donovan,  63  Ind.  513;  Carter  v.  Wood  v.  Olney,  7  Nev.  109. 
Zenblln,  68  Ind.  436;  Price  v.  San-  miutraUons  of  Joint  DemnrrerB. — ^A 
ders,  60  Ind.  310;  Aztel  v.  Chase,  83  demurrerfn  the  following  form:  "Now 
Ind.  546;  Everhart  v,  Hollingsworth,  come  (naming  defendants),  and  sepa- 
19  Ind.  138;  Teter  v.  Hinders,  19  Ind.  ratelyand  severally  demur  to  the  plain- 
93;  Morback  v.  State,  34  Ind.  308;  tiff's  cause  of  action,  and  say  that  said 
Qwen  V.  Cooper,  46  Ind.  524 ;  Sanders  complaint  does  not  state  facts  suffi- 
V.  Farrell,  83  Ind.  28;  Estep  t;.  Burke,  cient  to  constitute  a  cause  of  action 
19  Ind.  87;  Shore  v.  Taylor,  46  Ind.  against  them  jointly  or  severally,"  is 
345;  Bennett  t;.  Preston,  17  Ind.  291;  a  joint  demurrer  both  as  to  the  par- 
Benedict  v.  Farlow,  i  Ind.  App.  160;  ties  and  the  pleading.  Hanover 
Franklin  Coimty  v.  White  Water  School  Tp.  v.  Gant,  125  Ind.  557. 
Valley  Canal  Co.,  2  Ind.  162.  "The  defendants  separately  and  sev- 

Michigan . —  Burk      v.      Muskegon  erally  demur  to  the  first  and  second 

Mach.,  etc.,  Co.,  98  Mich.  614.  paragraphs  of  the  plaintiff's  complaint, 

Minnesota. — Petsch  v.  St.  Paul  Dis-  and  for  cause  of  demurrer  say   that 

patch  Printing  Co.,    40  Minn.    291 ;  neither  of  said  paragraphs  states  facts 

Clark    V.    Lovering,    37    Minn.    120;  sufficient  to  constitute  a  cause  of  action 

Goncelier  v.  Foret,  4  Minn.  13;  Lewis  against  them,"  is  a  separate  demurrer 

V.  Williams,  3  Minn.  151.  as  to  each  paragraph,  but  joint  as  to 

Nebraska. — Missouri   Valley   Land  the  parties  defendant.     Carver  v.  Car- 
Co.  V.  Bushnell,  11  Neb.   192;    Dunn  ver,  97  Ind.  497. 
V.  Gibson,  9  Neb.  513.  A  demurrer  to  a  complaint  by  two 

New  Tork. — Phillips  v.   Hagadon,  defendants,   in   which   they   say  that 

12   How.   Pr.   (N.  Y.  Supreme    Ct.)  they   "demur    separately  because    it 
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Tin.  SPSCiFTnro  Osouitdb  or  Dsmvbseb— 1.  Generally. — Where 
demurrers  are  now  only  for  specific  causes  fixed  by  statute,  the 
defect   relied  on  must  be  pointed  out,  and  a  demurrer  upon  one 

ground  will  not  justify  a  ruling  upon  another  ground  not  speci- 
fied.i 

does  not  contain  facts    sufficient    to  son  River  R.  Co.,  8  How.  Pr.  (N.  Y. 

constitute   a  cause  of  action  against  Supreme  Ct.)  177. 

them    or  either  of   them."     Axtel  v,  Texas. — Crayton  v.  Munger,  9  Ter. 

Chase,  83  Ind.  5^.  285. 

1.  Alabama. — ^Turner  Coal    Co.    v,  Wisconsin. — Burhop  v,  Milwaukee, 

Glover,  loi  Ala.  289.  18  Wis.  431. 

Arkansas. — Kelly  v.  Ware,  22  Ark.  While  a  general  demurrer  mav  bo 

449;  Crax^ens  v.  Millham,  6  Ark.  215.  interposed  to  a  petition  in  equity^  yet 

California, — Haverstick  v.  Trudel,  if    the    party   undertakes    to    specify 

51   Cal.   431 ;    People  xk   Haggin,  57  grounds  of  demurrer,  he  will  be  con- 

Cal.579;  Faymonvllle  V.  McCoTlough,  nned    to   those  set  out,   and  cannot 

59  Cal.  285 ;   Slattery  v.  Hall,  43  Cal.  raise    others    that  might    have  been 

19X  ;  Powell  V.  Ross,  4  Cal.  197.  taken  advantage  of  under  general  de- 

Colorado. — Carpenter  v.  Smith,  20  murrer.     Bisson  ».  Curry,  35  Iowa  72. 

Colo.  39.  Demurer  In  Shoit  by  ConMnt  is  such 

Idaho. — Palmer  v,   Utah,    etc.,   R.  that  all  legal  objections  to  the  plead- 

Co.,  2  Idaho  293.  ing  against  which  it  is  directed  are 

Indiana. — Nesbit    v.    Miller,     125  raised   thereby.     Peck  v.   Rooks,    22 

Ind.  X06;  Whipperman   v,  Dunn,  124  Ark.  221. 

Ind.    349;    Williams    v.    Lewis,    124  Wliere  an  Answer  In  tbe  Oiape  of  a 

Ind.  344;    Lake  Erie,  etc,  R.  Co.  v.  GroM-oomplaint  w^as  demurred  to  **for 

Fishback,  5  Ind.  App.  403;  Louisville,  the  reason  that  it  did  not  state  facts 

etc.,  R.  Co.  V,  Johnson,  11  Ind.  App.  sufficient  to  constitute  a  defense,''  such 

328;  Cox  v.  Bird,  65  Ind.  277;  SIuss  v.  demurrer  was   sufficient  to  raise    the 

Shrewsbury,  18  Ind.  79;  Musselmant^.  question  as  to  the  relief  prayed.    Fall 

Kent,  33  Ind.  4.52 ;  Vance  v.  Cowing,  v.  Hazelrigg,  45  Ind.  576. 

13  Ind.  460;    Lipperd  v,  Edwards,  39  m  Tenneesee,  general  demurrers  are 


Ind.  165;    Hahn  v.  Behrman,  73  Ind.  abolished,  and  all  demurrers  for  sub- 

120;    Knarr  V.  Conaway,  53  Ind.  120;  stantial    defects  are  required  to  spe- 

Tohnson  School  Tp.  v.  Citizens  Bank,  cifically  point  out  such  defects.    Kirk- 

81  Ind.  515 ;  Aurora  v.  Cobb,  21  Ind.  man   v.   Snodgrass,   3   H^ad    (Tenn.) 

492 ;  Cole  V.  Merchants  Bank,  60  Ind.  372 ;     Johnson    v.    O'Neal,    3     Head 

350;    Evans   v.  Schafer,   119  Ind.  50.  (Tenn.)  601;    Fowler  v.  Alexander,  i 

Iowa. — Middleton     Sav.     Bank    v,  Heisk.  (Tenn.)  425 ;   Chesney  v.  Rod- 

Dubuque,  15  Iowa  394.  gers,  i  Heisk.  (Tenn.)  239;    Finley  v. 

Massachusetts, —  Washington       v.  McCormick,   6  Heisk.    (Tenn.)    392; 

Eames,  6  Allen  (Mass.)  417;  Suffolk  Hobbs  v.  Memphis,  etc.,   R.   Co.,  9 

Bank  v.  Lowell  Bank,  8  Allen  (Mass.)  Heisk.    (Tenn.)    873;     Fitzgerald    v. 

355.  Cummings,  i  Lea  (Tenn.)  232. 

Missouri. — Cockerill     v,    Stafford,  80,  In  lUeblgan,  a  demurrer  must  point 

102  Mo.  57.  out  the  defect  relied  on,  whether  of 

Montana, — People  v,  Mclntyre,  10  substance  or  form,  otherwise  the  ob- 

Mont.  166.  jection  will  not  be  available  where  a 

Nebraska. — Turner    v.    Althaus,    6  cause  of  action  is  stated.   Adrian  Water 

Neb.  54.  Works  xk  Adrian,  64  Mich.  584. 

New  Tork. — Cook  v.  Chase,  3  Duer  Difltlnetiofi  between  Demnrrer  to  Oom- 
(N.  Y.)  643;  Carter  v,  DeCamp,  40  plaint  and  Demnrrer  to  Aniwer. — ^A  de- 
Hun  (N.  Y .)  258 ;  Bradley  v.  Aldrich,  murrer  to  a  complaint  should  distinctly 
40  N.  Y.  512;  Dodge  v,  Colby,  108  specify  the  grounds  of  the  objection 
N.  Y. 445;  Lowville  Bank  V.Edwards,  under  the  statute,  but  as  the  statute 
II  How.  Pr.  (N.  Y.  Supreme  Ct.)  referring  to  demurrers  to  answers 
216;  Mahon  v.  Liscomb  (C.  PI.),  19  states  no  consequences  of  omitting  to 
N.  Y.  Supp.  224;  Nellis  v,  DeForest,  specify  the  grounds  thereof,  the  partj 
x6  Barb.  (N.  Y.)  61 ;  Getty  v.  Hud-  demurring  on  the  ground    that    the 
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2.  Statute  of  Limitations. — The  question  of  the  bar  of  the  stat- 
ute of  limitations  cannot  be  raised  by  a  demurrer  upon  the 
ground  of  the  want  of  capacity  in  the  plaintiff  to  sue,^  but  it  has 
been  held  that  upon  a  demurrer  assigning  as  a  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  the  question  of  the  statute  of  limitations  may  be  raised 
when  the  bar  of  the  statute  clearly  appears  upon  the  face  of  the 
complaint.*    (See  in/ra,  XII.  Statute  of  Limitations,) 

3.  Jurifldiction  of  Person. — Under  a  demurrer  to  the  local  juris- 
diction of  the  court,  no  objection  to  the  jurisdiction  of  the  person 
can  be  raised.* 

4.  Jniisdiefcion  oyer  Subject-matter. — A  demurrer  to  a  complaint 
for  want  of  sufficient  facts  has  been  held  not  to  raise  the  question 
of  jurisdiction  over  the  subject-matter  where  the  authority  of  the 
court  in  a  particular  case,  though  it  be  one  of  general  jurisdiction, 
depends  upon  an  extraneous  f^ct  not  alleged.^ 

5.  Legal  Capacity  to  Sue. — The  objection  that  plaintiff  has  no 
legal  capacity  to  sue  cannot  be  raised  under  a  demurrer  assign- 
ing for  ground  that  the  complaint  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action.^ 

6.  Objection  as  to  Parties. — The  question  of  defect  of  parties  is 
not  reached  by  a  demurrer  assigning  the  ground  that  the  corn- 
answer  is  insufficient,  generally  may    52  Ind.  505;    Whitewater  R.  Co.  t;. 

avail  himself  of  any  insufficiency  which  Bridgett,  94  Ind.  216. 

goes  to  the  merits  of  the  pleading  under  See  infra^  XXI.  Defects  Waived  by 

such  a  demurrer.     Arthur  v.  Brooks,  Failure  to  Demur. 

14  Barb.  (N.  Y.)  535.  6.  Irving  Nat.  Bank  v.  Corbett,  10 

WroniT  droiind  Aaslgndd  for  Dadsloii,  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

whia  Immatorlal. — Where  a  demurrer  85 ;   Connecticut  Bank  v.  Smith,   17 

was  properly  interposed  for  one  cause,  How.  Pr.  (N.  Y.  Supreme  Ct.)  4B7; 

but  the  court  sustained   it  on  other  Secar  v.  Pendleton,  47  Hun  (N.  Y.) 

grounds,  this  was  held  immaterial,  as  281;    Lowville  Bank  v.  Edwards,   zi 

the    demurrer   pointed   out    a    good  How.  Pr.  (N.  Y.  Supreme  Ct.)   216; 

ground.     May  v.  Hanson,  6  Cal.  642.  Fulton  F.  Ins.  Co.  v,  Baldwin,  37  N. 

1.  Spangenberg x;. Schwartz,  11  Cine.  Y.  648;  Phoenix  Bank  v.  Donnell,  40 
L.  Bull.  (Ohio)  283.  N.  Y.  410;  Mora  v,  Le  Roy,  58  Cal. 

2.  McArdle  v.  McArdle,  12  Minn.  8;  Walko  v,  Walko,  64  Uonn.  74; 
98;  Eastman  v.  St.  Anthony  Falls  Rogers  v.  Lafayette  Agricultural 
Water  Power  Co.,  12  Minn.  137;  Works,  52  Ind.  296;  State  v.  Stout,  61 
Hoyt  V.  McNeil,  13  Minn.  390;  Wood  Ind.  143;  Bond  v,  Armstrong,  88  Ind. 
V,  CuUen,  13  Minn.  394;  Davenport  65;  Radabaugh  v.  Silvers,  135  Ind. 
V,  Short,  17  Minn.  24;  Millette  v,  607;  Soule  v.  Thelander,  31  Minn. 
Mehmke,  26  Minn.  306;  Trebby  v.  227;  Sanborn  v.  Hale,  12  Neb. 
Simmons,  38  Minn.  509;    Sturges   v,  318. 

Burton,  8  Ohio  St.  215.     Contra,  Far-  The  question  of  right  to  sue  for  the 

well  V.  Jackson,  28  Cal.  107 ;   Brown  particular  cause  stated  may  be  raised 

V.  Martin,  25  Cal.  82;    Upton  v,  Mc-  by  a  demurrer  on  the  ground  of  insuf- 

Laughlin,  105  U.  S.  644.  ficiency  of  facts.     Campbell  v.  Camp- 

8.  Whittaker  v,  Whittaker,  10  Lea  bell,  121  Ind.  178 ;  Bond  v.  Armstrong, 

(Tenn.)  96.  88  Ind.  65 ;  Pence  v.  Aughe,  loi  Ind. 

4.  Sazton  v.  Seiberllng,  48  Ohio  St.  317;   Wilson  v.  Galey,  103  Ind.  257; 

554;  Drake  v.  Drake,  41  Hun  (N.  Y.)  Walker    v.    Heller,     104    Ind.    327; 

366;  McKibben  v.  Salinas,  36  S.  Car.  Frazer  v.  State,  106  Ind.  471;  Farris 

279;  Toledo,  etc.,  R.  Co.  v,  Milligan,  v.  Jones,  112  Ind.  498. 
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plaint  does  not  state  sufficient  facts.' 

7.  Another  Action  Pending. — Nor  does  a  demurrer  on  the  ground 
of  insufficient  facts  reach  the  objection  that  another  action 
between  the  same  parties  for  the  same  cause  is  pending.* 

8.  Adequacy  of  Bemedy  at  Law. — But  the  question  of  the  ade- 
quacy of  the  remedy  has  been  held  to  be  raised  by  such  a  de- 
murrer.* 

9.  Prayer  for  Belief. — A  defect  in  the  prayer  for  relief  is  not 
reached  by  a  demurrer  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.^ 

10.  Prior  Abjudication. — But  such  a  demurrer  will  be  sufficient 
to  raise  the  question  of  res  adjudtcata-whtr^  the  complaint  shows 
on  its  face  that  there  has  been  a  prior  adjudication.^ 

IX.  FiLDTG  OF  Dekubbeb — 1.  Generally. — At  each  stage  a 
party  must  answer,  demur  or  reply  to  the  last  preceding  plead- 
ing of  his  opponent.  The  time  for  filing  such  pleading  is  filed  by 
the  statutes  of  each  state,  and  differs  in  the  various  states.^  If 
not  filed  at  the  proper  time,  it  need  not  be  considered  by  the 

1.  Turner  v.  Cook,  36  Ind.  132 ;  Lit-  Lodge  No.  3  v.  Kilbourn,  74.  Wis.  453 ; 
tie  V,  Johnson,  26  Ind.  170;  Dunn  v.  Stein  v.  Benedict,  83  Wis.  016. 
Tousey,  80  Ind.  288;  Collins  v.  Nave,  lb  Axkaiuas,  it  is  no  ground  of  de- 
9  Ind.  209;  Bray  v.  Black,  57  Ind.  417;  murrer,  but  the  error  should  be  cor- 
Newcome  v.  Wiggins,  78  Ind.  306;  rected  by  motion  to  transfer  to  the 
Shane  v,  Lowry,  ^  Ind.  205 ;  Cook-  proper  docket.  Crawford  v.  Carson, 
erly  V.  Duncan,  87  Ind.  332;  Williams  35  Ark.  565;  Conger  v.  Cotton,  37 
V,  State,  87  Ind.  527 ;  Barnett  v.  Leon-  Ark.  286. 

ard,  66  Ind.  422;   Gardner  v.  Fisher,  4.  Lucas  v.    Hendriz,   92   Ind.    58; 
87  Ind.  369;   Dewey  v.  State,  91  Ind.  Stribling  v,  Brougher,  79  Ind.  328. 
182;    Burhop  v.  Milwaukee,  18  Wis.  6.  Monette  v,  Cratt,  7   Minn.    234. 
431;    Eldridge  v.  Bell,   12  How.  Pr.  (See  article  Res  Adjudicata.) 
(N.  Y.  Supreme  Ct.)  547;  Tennant  v.  6.  N.  Y.  Code  (Bliss  Ann.),  ^520; 
Pfister,5i  Cal.  511 ;  Swamp,  etc.,  Dist.  Rev.  Code  Iowa,  ^^  2635,  2636. 
V.  Feck,  60  Cal.  403 ;  Mora  v.  Le  Roy,  Must  be  Filed  at  First  Term. — Frye- 
58  Cal.  8:  Lee  f.  Waller,  3  Mete.  (Ky.)  burgt;.  Brownfield,  68  Me.  145;  Tukey 
65;  Nevil  V.  Clifford,  55  Wis.  161.  v.  Gerry,  63  Me.  151;  Winthrop  Sav. 
Jo.  New  York,  since  the   new  code,  Bank    v.   Blake,    66    Me.    285;    Car- 
where   the   ground    of    demurrer  for  tersville  v.  Maguire,  84  Ga.  174. 
misjoinder  of  parties  plaintiff  is  speci-  Failure  to  Serve  Demurrer. — If  a  de- 
fied, a  demurrer  on  the  ground  that  murrer  is  filed  within  the  time  speci- 
the  complaint  does  not  state  facts  suf-  fied   in  the  summons  to  answer,   the 
ficient  to  constitute  a  cause  of  action  clerk  cannot  enter  the  default  of  the 
does  not  raise  the  question  of  the  mis-  defendant  and  final  judgment  for  want 
joinder  of  plaintiffs.  Berney  v.Drexel,  of  answer,  even  if  the  demurrer  has 
33  Hun  (N.  Y.)  419.    See  also  Fultz  v.  not  been  served  upon  the  opposite   at- 
Walters,  2  Mont.  165.    Contra^  Masters  torney.     Oliphant  v.  Whitney,  34  Cal. 
V.  Freeman,  17  Ohio  St.  323.  25;     and   see    Davis  v.  Honey   Lake 

2.  Williams  v.  Lewis,  124  Ind.  345;  Water  Co.,  98  Cal.  415. 

Aiken  v.  Bruen,  21  Ind.  137.  Gamiot  be  Filed  after  Office  Judgment. 

8.  In  Wisconsin,  it  was  held  that  a  de-  — A  special  demurrer  comes  too   late 

murrer  to  a  complaint  in  equity,  upon  and  cannot  be  filed  after  oflice  jiidK- 

the    ground    that    it    did     not    state  ment.     Milroy    v.    Hensley,    2    Bibb 

facts  sufficient  to  constitute  a  cause  (Ky.)    20;     Harper  v.    Bell,   2    Bibb 

of    action,  did    not    raise    the    ques-  (Ky.)  221. 

tion  of    the    adequacy  of    the    rem-  Nor  after  Day  for  Which  Canse  is  Set 

edy  at  law,  but  later  decisions  in  that  for  Trial. — State   Bank   v.   Brooks,    4 

state  are  to    the    contrary.     Kilbourn  Blackf.  (Ind.)  485. 
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court  ;^  as  where  it  is  not  presented  in  due  order  of  pleading, 
but  after  issue  of  fact  has  been  made  up,^  or  after  plea  pleaded.' 

2.  Extennon  of  Time. — ^The  time  thus  iixed  may,  however,  in 
some  cases  be  extended,  before  its  expiration,  by  the  court  or  judge,* 

1.  Trapnall   xk   Hill,   31   Ark.   345 ;  murrer  could  not  have  been  sustained. 

Nieman  v,  Wintker,  85  111.  468.     But  Hubbell  f.  Lord,  9  Tex.  472;  Oliver 

seeContee  v.  Beall,  i  Har.  &  }.  (Md.)  v.  Chapman,  15  Tex.  400. 

485,  in  which  it  was  held  that  a  gen-  New    ToUc. — Though     both    parties 

erai  demurrer  or  any  plea   going  to  have  noticed  a  case  for  trial,  plaintiff, 

the  merits  will  be  received  after  the  within  the  time  allowed  by  law,  may 

rule  day  at  any  time  in  order  to  pre-  demur  to  the  answer.     Brassington  v, 

yent  a.  non  pros,  Rohrs,  3  Misc.  Rep.  (N.   Y.  C.  PI.) 

DeOmlt — ^nied  out  of  Tlmo. — A  court  258 ;  Diiyckinck  v.  New  York  £1.  R. 

is  not  bound  to  consider  a  demurrer  Co.,  5  Civ.  Pro.  Rep.   (N.  Y.  Super, 

filed  out    of    time,    but  having  con-  Ct.)  22 ;  Clifton  v.  Brown,  2  Civ.  Pro. 

sidered  it,  this  is  equivalent  to  giving  Rep.  (N.  Y.  Supreme  Ct.)  44. 

leave  to  file  it  after  default,  and  the  Alabama. — When  issue  is  joined  on  a 

ruling  on  it  may  be  reviewed.     Ham-  defective  plea,  and   the   case  is  sub- 

ilton  District  Court,  1881.    Carver  v,  mitted   to   the  decision  of  the  court 

Williams,  6  Cine.  L.  Bull.  (Ohio)  672,  without  a  jury,  the  plaintiff  should  be 

10  Rec.  (Ohio)  310.  allowed   at  any  time,  on   motion,   to 

FaXmre  to  File  In  Time — Waiver   of  withdraw     his    replication    and    de- 

DeflMSt. — Where,  however,  a  demurrer  mur  to  the  defective  plea.     Crescent 

is  filed  after  rule  day  for  filing,  and  Brewing    Co.    v,    Handley,    90  Ala. 

the  opposing  party  makes  no  objec-  486. 

lion  thereto,  but  submits  the  case  to  Demurer  to  Amended  Declaration. — 

final  judgment  upon  the  demurrer,  he  Demurrer  to  the  whole  of  an  amended 

cannot  object  to  such  filing.     Seymour  declaration  was  allowed,  though  issue 

V.  Pittsburg,  etc.,   R.   Co.,  44  Ohio  had  been  joined  on  some  of  the  counts 

St.  12.  in  the  first  one,  in  Mclntyre  v.  Gris- 

Where  a  plaintiff  took  no  exception  wold,  2   How.   Pr.    (N.    Y.   Supreme 

to  the  action  of  the  court  in  overruling  Ct.)  113. 

a  Me  recipiatur  to  the  defendant's  de-  8.  Com.  v,  Ramsey,  i  Brews.    (Pa.) 

murrer,  but   joined  in  demurrer,  he  422. 

cannot  be  heard  to  say  that  the  de-  Exception  nnder    Statute — Filed   on 

murrer    was    not    interposed    at    the  Day    Subsequent    to    Plea — Effect, — 

S roper  time.     Kent  v,   Holliday,    17  Under  the  law  of  this  state  permitting 

[d.  387.  a  party  to  plead  and  demur  to  the 

3.  Brown  v,  Illinois  Cent.  Mut.  Ins.  same  pleading  at  the  same  time,  it  is 

Co.,  42  111.  366;  Frank  v,  Hedrick,  18  proper  to  allow  a  demurrer  to  be  filed 

Ark.  304;  Eason  v.  Fisher,  i  Ark.  90;  on  a  day  subsequent  to  the  filing  of  a 

Pike  V.  Galloway,  17  Ark.  90;    Brush  plea  in  bar;  it  being  the  intent  of  the 

V.  Blanchard,   19  111.  31 ;  Bonwill  v,  law  to  allow  issues  of  law  and  of  fact 

Dickson,  i  Harr.  (Del.)  105;  Fadley  to  exist  at  the  same  time.     Wade  f. 

V.  Smith,  23  Mo.  App.  87 ;  Morrison  r.  Doyle,  18  Fla.  630. 

Ross,  113  Ind.  186.  4.  Sisson  v.  Lawrence,  16  Abb.  Pr, 

Bxceirtion — Teras.—It  is  held  by  the  (N.Y.  Supreme  Ct.)  259,  note;  Krause 

court  of  this  state  that  while  a  gen^  v.  Averili,4Civ.  Pro.  Rep.  (N.Y.  City 

eral  demurrer  should  precede  an  issue  Ct.)  410. 

of  fact,  it  is  no  error  to  entertain  a  Time  Obtained  to  Surrejoin  is  also  time 

demurrer  to  a  petition  disclosing  no  to  demur.    Flint  v.  Morehouse,  2  How. 

cause  of  action,  after  the  defendant  Pr.  (N.  Y.  Supreme  Ct.)  173. 

has  answered  upon  the  facts.    Watson  After  obtaining  an  irregular  order 

V.  l^oop,  12  Tex.  11;  Oliver  v.  Chap-  extending  the  time  to  answer,  tbe  de- 

°^n,  15  Tex.  400;  Fowler  v,  Stoneum,  fendant  cannot  demur  whilst  such  or- 

n  Tex.  478.  der  is  in  force.     Davenport  v,  Snif- 

A.  judgment  will  not,  however,  be  fen,  i  Barb.  (N.  Y.)  223. 

'•▼ersed  because  the  court  refused  to  If  the  court  fix  the  time  for  filing  an 

entertain  a  general    demurrer,  after  answer,  the  defendant  may  insert  a  de- 

■'^•wer  to  the  merits,  where  the  de-  murrer  in  an  answer  filed  within  the 
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or  it  may  be  enlarged  by  stipulation  of  the  parties.* 

X.  Effect  of  Demvbbes — 1.  Appearance. — A  demurrer  to  a  deo 
laration  or  complaint  constitutes  an  appearance,^  and  where  the 
record  shows  that  a  demurrer  is  on  file,  it  is  error  to  proceed  to 
judgment  nildicit  without  first  disposing  of  it.* 

2.  Searches  the  Whole  Becord — a.  The  Rule  Stated. — The 
principle  that,  upon  demurrer,  the  court  will  consider  only  the 
face  of  the  pleading  against  which  the  demurrer  is  directed  ap- 
plies only  to  the  consideration  of  the  sufficiency  of  the  pleading 
demurred  to.  While,  therefore,  the  court  is  restricted  to  the  par- 
ticular pleading  for  this  purpose,  the  demurrer  searches  the  whole 
record,  and  operates  not  only  against  the  pleading  to  which  it  is 
interposed,  but  is  taken  as  a  demurrer  to  that  pleading  which 
contains  the  first  fatal  defect.* 

prescribed  time.     Lee  v,  Kane,  6  Gray  ively  summoned,  a  demurrer  filed  by 

(Mass.)  495.  such   attorney  is  not  an  appearance. 

1.  Pattison  v,   O'Connor,   23   Hun  Henry  v,  Blackburn,  32  Ark.  445. 

(N.  Y.)  307;  Smith  v.  Pfister,  39  Hun  S.  Steelman  v.  Watson,  10  111.  249; 

(N.  Y.)i47.  Walla   WaUa   t>rinUng,   etc.,   Co.    t;. 

Where  the  time  is  extended  by  stipu-  Budd,  2   Wash.   Ter.    337 ;     Kegg  v. 

lation,  it  has  been  held  to  extend  the  Welden,  10  Ind.550;  Gibson  v.  Smith, 

stipulated  time  from  the  expiration  of  i  Colo.  7. 

the   time   at  first  allowed.      Pattison  4.  Alabama. — Ansly  i;.  Mock,  8  Ala. 

V.  O'Connor,  23  Hun    (N.  Y.)    307;  444;  Williams  t;.  Moore,  32  Ala.  506; 

Schenck  v.  McKie,  4  How.  Pr.   (N.  Bender  v.  Graham,  Minor  (Ala.)  269. 

Y,  Supreme  Ct.)  246.  Arkansas.  —  Baldwin    v.    Cross,    5 

%.  Indiana. — Crawfordsville  v.  Hays,  Ark.  510;  Carlock  v.  Spencer,  7  Ark. 

42  Ind.  200;    Knight  v.  Low,  15  Ind.  12;    Dickinson   -v.    Burr,  7   Ark.    35; 

374;  Kegg  r.  Welden,  10  Ind.  550.  Pickett  v.  Real  Estate  Bank,  8  Ark. 

Michigan. — Thompson  v.  Michigan  224;   McLaughlin  v.  Hutchins,  3  Ark. 

Mut.  Ben.  Assoc,  52  Mich.  522.  207;  Burke  v.  Stillwell,  23  Ark.  294; 

Montana. — McKiernan   v.   King,    2  Byers  v.  Aiken,  5  Ark.  419;   Hynson 

Mont.  72.  V.  Burton,  5  Ark.  492;   King  r.  Mor- 

Nevada. — Rose  v.  Richmond  Min.  rison,  5  Ark.  520;   Wood  v.  Terry,  30 

Co.,  17  Nev.  26.  Ark.  385 ;   Knott  v.  Clements,  13  Ark. 

^ew    Tork.  —  Ogdensburgh,     etc.,  335;    Wade  v.   Bridges,  24  Ark.  569; 

K.  Co.  V.  Vermont,  etc.,   R.  Co.,  63  Vaden  v.  Ellis,  18  Ark.  359;  Bradley 

N.  Y.  181.  V.  Hume   18  Ark.  284;  Bruce  r.  Bene- 

Ohio. — Miller  v.  Truman,  2  Cine.  L.  diet,  31  Ark.  305. 

Bull.  (Ohio)  241 ;  Handy  v.  Insurance  California. — Den  v.  Den,  6  Cal.  82. 

Co.,  37  Ohio  St.  366.  Colorado, — Knight  v.  Lawrence,  19 

Washington. — Walla  Walla  Printing,  Colo.   425;    San    Miguel    County   zf. 

etc.,  Co.  V.  Budd,  2  Wash.  Ter.  339.  Long,  8  Colo.  438;  Brown  v.  Tucker, 

United  States. — New  Jersey  v.  New  7  Colo.  30. 

York,  6  Pet.  (U.  S.)  323.  Connecticut. — Bishop t;.  Quintard,  i8 

See  also  article  Appearances,  vol.  Conn.  407 ;  Meriden  Britannia  Co.  v. 

^>  P-  635'  Whedon,  31  Conn.  120;  State  v.  Ham- 

A  demurrer  for  want  of  jurisdiction  lin,  47  Conn.  118. 

of    the    person   is    a   general  appear-  Delaware. — Stater.  Layton, 3  Harr. 

ance.      Reynolds    v.    LaCrosse,    etc.,  (Del.)  348;  Deringer  t».  Deringer,  5 

Packet    Co.,    10    Minn.    178.     But    in  Houst.  (Del.)  424. 

Tennessee  a  plea  in  abatement  to  the  Florida. — Bennett     v.    Herring,     i 

jurisdiction  of  the  person  was  held  not  Fla.  434;  Bloxham  v.  Hooker,  19  Fla. 

to  constitute  an  appearance.     Boon  v.  163;  Stokes  v.  Baars,  18  Fla.  656;  San- 

Rahl,  I  Heisk.  (Tenn.)  14.  ford  v.  Cloud,  17  Fla.  532;  Stephens 

Exception. — When  an  attorney  is  ap-  z\  Orman,  10  Fla.  9;  Pai'khill  v.  Union 

pointed  to  defend  for  a  party  construct-  Bank,  i   Fla.  128;  McKay  r.  Lane,  5 
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b.  To  What  Extent. — In   searching  the  record  upon  a  de- 
murrer to  a  pleading  at  some  stage  subsequent  to  the  declaration, 

Fla.  268 ;  Hooker  r .  Gallagher,  6  Fla.  v.  Ball,  102  Ind.  43 ;  Hayworth  v, 
351;  Myrick  v.  Merritt,  22  Fla.  335;  Junction  R.  Co.,  13  Ind.  348;  State 
Johnson  v,  Pensacola,  etc.,  R.  Co.,  16  v.  Edwards,  114  Ind.  581;  Lytle  v, 
Fla.  623;  Wade  I'.  Dovle,  17  Fla.  522;  Lytle,  37  Ind.  281;  Western  Union 
Price  V,  Drew,  18  Fla.  670;  Russ  v,  Tel.  Co.  v.  Yopst,  118  Ind.  259;  In- 
Mitchell,  II  Fla.  80;  Miller  t;.  Kings-  diana  Live-Stock  Ins.  Co.  v.  Boge^ 
burv,  8  Fla.  356;  Murphy  v.  Jackson-  man,  4  Ind.  App.  237;  Gray  v.  Na- 
ville,  18  Fla.  318.  tional  Ben.  Assoc,  iii  Ind.  531; 
Illinois.— 'Hite  v.  Wells,  17  111.  88;  Elam  v.  State,  75  Ind.  518;  .^tna  Ins. 
Wear  v.  Jacksonville,  etc.,  R.  Co.,  24  Co.  v.  Baker,  71  Ind.  102;  Gould 
111.  593;  Brawner  v,  Lomax,  23  111.  v,  Steyer,  75  Ind.  50;  ^tna  Ins. 
496;  Wilson  v.  Myrick,  26  111.  34;  Co.  v.  Black,  80  Ind.  513;  Dor- 
Ward  t;.  Stout,  32  111.399;  Phoebe  v,  rell  v.  Hannah,  80  Ind.  497;  State 
Jay,  I  111.  268;  Snyder  v.  State  Bank,  v,  Krug,  82  Ind.  58;  Headrick  v,  Brat- 
I  ill.  161 ;  McDonald  v.  Wilkie,  13  111.  tain,  83  Ind.  188 ;  Davis,  etc.,  Bldg.,  etc., 
22 ;  Illinois  F.  Ins.  Co.  v,  Stanton,  57  111.  Co.  v.  Booth,  10  Ind.  App.  364 ;  Posey 
354;  Barrow  v.  Window,  71  111.  214;  County  v.  Stock,  11  Ind.  App.  167; 
Cleveland  v.  Skinner,  56  111.  500;  State  v.  Mills,  82  Ind.  126;  .^Etna  Ins. 
Davis  V,  Wiley,  4  111.  234;  Buck-  Co.  v.  Kittles,  81  Ind.  96;  State  v, 
mastert;.  Grundy,  2  111.  310;  Pratherf.  Porter,  89  Ind.  260;  Newcomer  v. 
Vineyard,  9  111.  40;  Schofield  v.  Alexander,  96  Ind.  453;  Puntenny  v, 
Settley,  31  III.  515;  Mount  Carbon  Paddock,  i  Blackf.  (Ind.)  415;  Shook 
Coal,  etc.,  Co.  v.  Andrews,  53  111.  t^.  State,  6  Ind.  113;  Shirk  i;.  Andrews, 
i77;Claycomb  V.  Munger,  51  111.  373;  92  Ind.  509;  Tillotson  v.  Stipp,  i 
Dormady  v.  State  Bank,  3  111.  236;  Blackf.  (Ind.)  501;  Wilhite  v,  Ham- 
Pent  V,  Toledo,  etc.,  R.  Co.,  59  111.  rick,  92  Ind.  594;  Gilbert  v.  Bakes, 
349;  Peoria,  etc.,  R.  Co.  v.  Neill,  16  106  Ind.  558;  Scott  v.  State,  89  Ind. 
111.  269;  Adams  r.  Hardin,  19  111.  275;  368;  Heizer  v,  Kelly,  73  Ind.  582; 
Tipton  V,  Carrigan,  10  111.  App.  318;  Hayes  v.  Bnrkam,  94  Ind.  311;  John- 
McFadden  v,  Fortier,  20  111.  509;  son  v.  Wells  County,  107  Ind.  32; 
Safford  tf.  Miller,  59  111.  205;  Chest-  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  79 
nut  V,  Chestnut,  77  III.  346;  Brackett  Ind.  iii ;  Jenkins  v.  Rice,  84  Ind.  342; 
f.  People,  72  111.  593 ;  Compton  v»  Reed  v,  Higgins,  86  Ind.  143 ;  Eve  v. 
People,  86  111.  176;  St.  Louis,  etc.,  R.  Louis,  91  Ind.  458;  Tracewell  v.  Pea- 
Co.  V,  Lurton,  72  111.  118;  Culver  v,  cock,  55  Ind.  572;  Unfried  v.  Heberer, 
Chicago  Third  Nat.  Bank,  6^  111.  528;  63  Ind.  67;  Price  v.  Grand  Rapids, 
Haynes  v.  Lucas,  50  111.  436;  People  etc.,  R.  Co.,  18  Ind.  137;  Indiana,  etc., 
V.  Spring  Valley,  129  111.  169;  Bills  t/.  R.  Co.  v,  Foster,  107  Ind.  430;  Alkire 
Stanton,  69  111.  51 ;  Schalucky  v.  Field,  v.  Alkire,  134  Ind.  350. 
114  111.  617 ;  Tomlin  v.  Tonica,  etc.,  R.  A!a«5aj.— State  v.  Pawnee  County, 
Co.,  23  111.  429;  Chase  v.  De  Wolf,  69  12  Kan.  426;  Stratton  v.  McCandless, 
^^^•47;  Chadsey  v.  Brooks,  7  111.  378;  37  Kan.  299;  Hunt  v,  Kansas,  etc., 
Hunter  v.  Bilyeu,  39  111.  367;  Fort  Bridge  Co.,  11  Kan.  433;  Anthony  t;. 
Dearborn  Lodge  v.  Klein,  115  111.  Halderman,  7  Kan.  61. 
177;  Dupee  V,  Blake,  148  111.  453.  Kentucky. — Bane  v,  M'Meekin,  4 
Indiana, —  Richardson  v.  Seybold,  Bibb  (Ky.)  27;  Slack  v.  Price,  i  Bibb 
76  Ind.  67;  Cunningham  v.  Evans-  (Ky.)  273;  Beauchamp  v.  Mudd, 
ville,  etc.,  R.  Co.,  102  Ind.  478;  Fox  Hard.  (Ky.)  171;  Wile  v.  Sweeny,  2 
I'.  Wray,  56  Ind.  423;  Stockwell  v.  Duv.  (Ky.)  162;  Com.  v.  Young,  5 
Thomas,  76  Ind.  509;  Batty  v,  Fout,  Dana  (Ky.)  567;  Young  v.  Duhme,  4 
54  Ind.  482;  Ashley  v.  Foreman,  85  Mete.  (Ky.)  242;  Warner  v.  Bledsoe, 
Ind.  61;  Wiley  v.  Howard,  15  Ind.  4  Dana  (Ky.)  73;  Com.  v.  Booker, 
169;  Hancock x;.  Fleming,  85  Ind.  571;  6  Dana  (Ky.)  443;  Brubaker  v. 
State  Bank  V.  Lockwood,  16  Ind.  307;  Paul,  7  Dana  (Ky.)  429;  Mahan 
Clawson  r.  Chicago,  etc.,  R.  Co.,  95  v.  Tydings,  10  B.  Mon.  (Ky.)  359; 
Ind.  154;  Menifee  v,  Clark,  35  Ind.  Tones  v.  Grugett,  i  Bibb  (Ky.)  448; 

S4;  Landon  v.  White,  loi  Ind.  253;  Bodine  v.  Wade,   i  Bibb  (Ky.)  458; 

cEwen  v,  Hussey,  23  Ind.  395;   Ice  Peebles  v,  Stephens,  i  Bibb(Ky.)  500; 
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the  demurrer  must  be  taken  as  a  general  demurrer,  and  cannot 
be  sustained  against  a  declaration  which  contains  one  good  count. 

King  V.   Rochester,  3  A.   K.   Marsh.  Minnesota. — Lroomis    v,    Youle,    I 

(Ky.)227;    Birnej  v,  Hann,  3  A.  K.  Minn.  175;    St.  Paul  First  Nat.  Bank 

Marsh.  (Ky.)  325;  Anderson  v.  Barry,  v.  How,  38  Minn.  150;    Lockwood  v. 

2  J.  J.  Marjh.  (Ky.)     265;    Mitchell  Bigelow,  11  Minn.  113;  Smith  v.  Mul- 

V.    Vance,  5  T.  B.   Mon.   (Ky.)  528;  liken,  2  Minn.  319;  Yoss  v.  De  F/eu- 

O'Neal  V.  Beall,  loB.  Mon.  (Ky.)  276;  denrich,    6    Minn.    95;    Bausman  v. 

Martin  z\  McDonald,  14  B.  Mon.  (Ky.)  Woodman,  33  Minn.  512;   Stratton  v. 

437;    Mitchell   V.  Mattingly,  i  Mete.  Allen,  7  Minn.  502. 

(Ky.)   239;    Lytle  v.   Lytle,  2   Mete.  Missisciffi.—  State    v.    Bowen,    45 

(Ky.)  128;  Perrin  v.  Thurman,  4  T.  Miss.  347;  McGavock  v.  Whitfield,  45 

B.  Mon.  (Ky.)  179;    Dean  v.  Boyd,  9  Miss.  452. 

Dana  (Ky.)  171.  Aff>jtf«r/.— Clark  v.  Murphy,  i  Mo. 

Maine. — Sheiden  v.  Call,    55    Me.  114. 

I59i  Calais  v.  Bradford,  jji  Me.  414;  Nebraska. — Oakley  v.  Valley  Coun- 

Stilphen    v.    Stilphen,    58    Me.   508;  ty,  40  Neb.  900;    Hower  t^.  Aultman, 

Poor  V,   European,  etc.,    R.  Co.,   59  27  Neb.  255;    Null  v.  Jones,  5  Neb. 

Me.    270;    Philpot  V.   McArthur,    10  500;    Bennet  v.  Hargus,  i  Neb.  424. 

Me.  134.  Netv     Hampshire.  —   Claggctt     v. 

Maryland.  —  Dilley  r.  Roman,  17  Simes,  31  N.  H.  22;  Leslie  7^.  Harlow, 
Md.  337;  State  v.  Culler,  18  Md.  418;  18  N.  H.  518;  Bell  v.  Lamprey,  52  N. 
Washington,  etc..  Turnpike  Road  v.  H.41;  Hunt  v.  Hazelton,  5  N.  H.  2x6. 
State,  19  Md.  239;  Morgan  v.  Mor-  Newyersey. — Brehen  v.  0*Donnell, 
gan,  4  (5ill  &  J.  (Md.)  395;  State  v.  34  N.  J.  L.  408;  Camp  v.  Allen,  12  N. 
Gaither,  11  Gill  &  J.  (Md.)  160;  Dor-  J.  L.  17;  Salt  Lake  City  Nat.  Bank  v. 
sey  V.  State,  4  Gill  &  T.  (Md.)  471;  Hendrickson,  40  N.  J.  L.  52;  Hill  v. 
State  V.  Nichols,  10  Gill  &  J.  (Md.)  Smalley,  25  N.  J.  L.  374;  Coney  v, 
27 ;  State  v.  Merryman,  7  Har.  &  L  Harney,  53  N.  J.  L.  53. 
(Md.)  79;  Kilgour  T'.  Miles,  6  Gill  &  New  Tork. — Mercein  v.  Smith,  2 
j.  (Md.)  268;  Murdock  v.  Winter,  i  Hill  (N.Y.)  210;  Wallerstein  v.  Amer- 
Har.  &  G.  (Md.)  471;  Willing  v.  ican  Surety  Co.  (City  Ct.),  40  N.  Y. 
Bozman,  52  Md.  62;  Leopard  v.  St.  Rep.  508;  Clark  r.  Poor,  73  Hun 
Chesapeake,  etc.,  Canal  Co.,  i  Gill  (N.  Y.)  143;  King  v.  Townshend,  78 
(Md.)  222;  Howard  xk  Ramsay,  7  Hun  (N.  Y.)  380;  People  r.  Booth,  32 
Har.  &  J.  (Md.)  115;  Scott  v.  State,  2  N.  Y.  397;  Little  Falls  v.  Cobb,  80 
Md.  290;  Tucker  v.  State,  11  Md.  322;  Hun  (N.  Y.)  20;  Wilmorev.  Flack,  16 
Weber  v.  Fickey,  47  Md.  19  ;  Leavitt  N.  Y.  Wkly.  Dig.  236;  Petersen  v. 
V.  Mowe,  54  Md.  616;  State  v.  Scar-  Swan,  50  N.  Y.  Super.  Ct.  46;  Will- 
borough,  55  Md.  348;  State  v.  Robin-  over  v.  Olean  First  Nat.  Bank,  40  Hun 
son,  57  Md.  497;  Glenn  v.  Williams,  ^N.  Y.)  184;  Corning  v.  Roosevelt,  18 
60  Md.  109;  Iglehart  t'.  State,  2  Gill  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
&  T.  (Md.)  235;  Grinder  v.  Nelson,  399;  Williams  v.  Boyle  (C.  PI.),  48 
9  (Jill  (Md.)  299;  Eakle  v.  Smith,  27  N.  Y.  St.  Rep.  714;  Morey  r.  Ford, 
Md.  480;  Lloyd  v.  Burgess,  4  (jill  32  Hun  (N.  Y.)  446;  Miller  v.  Max- 
(Md.)  187;  Warfield  v.  Brewer,  4  Gill  well,  16  Wend.  (N.  Y.)  24;  Graham 
(Md.)  265;  State  v.  Mayugh,  13  Md.  v.  Dunnigan,  6  Duer  (N.  Y.)  629; 
371;  Spielman  v.  State,  27  Md.  520;  Metzger  v.  Carr,  79  Hun  (N.  Y.)  258; 
Yingling  v.  Hoppe,  9  Gill  (Md.)  313;  Auburn,  etc..  Canal  Co.  v.  Leitch,  4 
Osceola  Tribe  No.  11,7'.  Schmidt,  57  Den.  (N.  Y.)  65;  Dearborne  v.  Kent, 
Md.  106;  Smith  v.  State,  66  Md.  215.  14  Wend.    (N.    Y.)    183;    Russell    -v. 

Massachusetts. — Frost  v.  Hammatt,  Rogers,  15  Wend.  (N.  Y.)  351 ;  Shaw 

II  Pick.  fMass.)7o;  PearsallT^.Dwight,  v.   Tobias,   3   N.    Y.    188;    Girvin    -v. 

2  Mass.  84;  Dyer  v.  Stevens,  6  Mass.  Hickman,  58  How.  Pr.  (N.  Y.  Supreme 

389;    Keay  v.  Goodwin,  16  Mass.  i;  Ct.)  244;  Young  r.  Brice  (City  Ct.),  3 

Clifford  V.  Cony,  i  Mass.  500;  Ainslie  N.  Y.  Supp.  123;  Van  Alstyne  v.  Fre- 

V.  Martin,  9  Mass.  454.  L.ay,  41  N.  Y.  174;  Richards  v.  Brice 

JI//fA«>rt».— Wales  r.  Lyon,  2  Mich.  (C.  PI.),  22   N.  Y.  St.    Rep.   289,    15 

276;    People   XK    Hartwell,    12    Mich.  Daly  (N.  Y.)  144;  Gelston  r.  Burr,  11 

508;  People  V.  Miller,  16  Mich.  56.  Johns.  (N.  Y.)  482;   Griswoll  v.  Na- 
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or  against  several  pleas  when  one  plea  is  a  good  answer  to  the 
action,  or  against  one  good  paragraph  in  a  pleading,  although  the 

tional  Ins.  Co.,  3  Cow.  (N.  Y.)  96;  Hoyt  v.  Smith,  32  Vt.  304;  Ralston  v. 

Allen  V,  Crofoot,  7  Cow.  (N.  Y.)  46;  Strong,  i  D.  Chip.  (Vt.)  287;  Adams 

Yates  V.  Burch,  13  Hun  (N.  Y.)  622;  v,  Nichols,   i  Aik.  (Vt.)  316;  Carlton 

Peoples.  Banker,  8  How.  Pr.  (N.  Y.  v.  Young,  i  Aik.  (Vt.)  332;  Shaw  v. 

Supreme  Ct.)  258;  Tubbs  v.  Caswell,  Peckett,  25  Vt.  423;  Bent  v.  Bent,  43 

8  Wend.    (N.    Y.)    129;     Roberts   v,  Vt.  42. 

Kelly,  2  Hall  (N.  Y.)307;    Gleason  Virginia. — Baird  f.  Mattoz,  i  Call. 

V.  Voumans,  9  Abb.  N.  Cas.  (N.  Y.  (Va.)  261;  Kirtley  v.  Deck,  3  Hen.  & 

Supreme  Ct.)  107 ;  Strauss  v.  Trotter,  M.   (Va.)  388;    Callis  v,    Waddy,   2 

6  Misc.  Rep.  (N.  Y.  C.  PI.)  77;    Fry  Munf.    (Va.)   511;    Day  v.  Pickett,  4 

V.  Bennett,   5    Sandf.    (N.    Y.)    54;  Munf.  (Va.)  104. 

Schwab  V.  Fumiss,  4  Sandf .  (N.  Y.)  West  r/VWifi<z.—Doolittle  v.  Cabell 

704;    Stoddard   t*.  Onondaga  Annual  County,  28  W.  Va.  158. 

Conference,    12    Barb.    (N.    Y.)  573;  Wisconsin. — State  v.  McArthur,  23 

Comly  v.   Lockwood,   15   Johns.   (N.  Wis.  427;  Dobbsr.  Green,  2  Wis.  228; 

Y.)  188;    Delavan  v,  Stanton,  2  Hall  Goodrich  v,  Compoimd  School  Dist. 

(N.  Y.)   190;    Cooper  v,  Greeley,  i  No.  5,  2  Wis.  102 ;  Babb  f .  Mackey,  10 

Den.  (N.  Y.)  347;    Harvey  v.  Brisbin  Wis.  371;    Lawton  v,  Howe,  14  Wis. 

(Supreme  Ct.),  16  N.  Y.  St.  Rep.  42;  241;    Person  w.  Drew,  19  Wis,  225; 

Parsons  r.  Hayes,  14  Abb.  N.Cas.  (N.  Eaton  v.  North,  25  Wis.  514;   Dobbs 

Y.  Super.  Ct.)  419,  50  N.  Y.  Super,  v,  Enearl,  4  Wis.  451;  State  v.  Braun, 

Ct.  29;  Wheeler  v.  Curtis,  11   W2nd.  -^i    Wis.    600;     State    v.    Milwaukee 

(N.  Y.)  653;    U.  S.  V,  White,  2  Hill  Chamber  of  Commerce,  47  Wis.  670. 

(N.  Y.)  59;  Mumford  v.  Fitzhugh,  i8  United'  States. — U.   S.    v.   Central 

iohns.  (N.  Y.)  457;  Lipe  v.  Becker,  i  Nat.  Bank,  10  Fed.  Rep.  612;  U.  S.  v. 

)en.  (N.  Y.)  568;  Mathewson  v.  Wei-  Gurney,  4  Cranch  (U.  S.)  333;  Sprigg 

ler,  3  Den.    (N.  Y.)  53;    Spencer  v.  v.  Mount  Pleasant  Bank,  10  Pet.  (U. 

Sou&wick,   II  Johns.  (N.  Y.)  573,    9  S.)  264;   Bockee  v.  Crosby,  2   Paine 

Johns.  (N.   Y.)  314;    Ward  v.  Sack-  (U.   S.)  432;    Jackson  v.   Rundlet,  i 

rider,  3  Cai.  (N.  V.)  263 ;  Williams  v,  Woodb.  &  M.  (U.  S.)  381 ;  Illinois  Bank 

Williams  (Supreme    Ct.),   ii    N.   Y.  v. Brady,  3 McLean  (U.S.)  268;  Aurora 

Supp.  753 ;   Crasto  v.  White,  52  Hun  v.  West,  7  Wall.  (U.  S.)  82 ;  Clearwater 

(N.  Y.)  473;    Wyman  v.  Mitchell,  i  v.   Meredith,  i   Wall.  (U.  S.)  25;  U. 

Cow.  (N.  Y.)  316;   McKeon  v.  Lane,  S.  v,  Arthur,   5  Cranch  (U.  S.)  257; 

I  Hall  (N.  Y.)  319;  People  V.  Byron,  Greathous    v.  Dunlap,  3  McLean  (U. 

3  Johns.  Cas.  (N.  Y.)  53;    New  York  S.)  303;  Tyler  v.  Hand,  7  How.  (U. 

V.  Ludlum,  6  N.  Y.  Leg.  Obs.  ^3;  S.)  582;  Townsend  v,  Jemison,  7  How. 

Patcher  r.  Sprague,  2  Johns.  (N.  Y.)  (U.    S.)    706;    Egberts   v.  Dibble,    3 

^5;   Bennett  v.  Irwin,  3  Johns.  (N.  McLean  (U.  S.)  86;  Dickson  v,  Wil- 

V.)  366.  kinson,  3  How.  (U.  S.)  57;  Beard  v, 

OAitf.— Trott  V.  Sarchett,  10  Ohio  Bowler,  2  Bond.  (U.  S.)  13. 

St.  241';    Rothweiler  v.  Ryan,  4  Ohio  See  also  Cooke  v,  Graham,  3  Cranch 

Cir.  Ct.  Rep.  338;    Hillier  v.  Stew-  (U.  S.)  229;   McCue  v.  Washington,  3 

art,  26  Ohio  St.  652;  Columbus,  etc.,  Cranch  (C.  C.)  639:   Baltimore,  etc., 

R.  Co.  V.  Mowatt,  35  Ohio  St.  286;  R.  Co.  v.  Harris   12  Wall.  (U.  S.)  65; 

Headington  v.  Neff,  7  Ohio  229;  Gor-  Gorman  v.  Lenox,  15  Pet.  (U.  S.)  ii<; 

don  X'.  Preston,  Wright  (Ohio)  341.  Palmer  v.  Stone,  2  Wils.  96;    Lock- 

Pennsyivanra. — Wyoming    County  wood  v.  Nash    18  C.  B.  536,  86  E.  C. 

V.  Bardwell,  84  Pa.  St.  104;  Barnett  v,  L.  536. 

^rnett,  16  S.  &  R.  (Pa.)  51 ;  Com.  v.  Demurrer  to  Croes-comx»lal]it  or  Oonn- 

Pittsb'irg,  etc.,  R.  Co.,  58  Pa.  St.  26.  terdalm  ha    been  held  not  to   reach 

Texas. — State  v.  Williams,  8  Tex.  back  to  the  complaint.  Anderson  Bldg., 

^55-  tc,  Assoc.  V.  Thompson,  88  Ind.  405 ; 

y^rmont. — Hynes  v.  Pease,  47  Vt.  Harlen  v.  Watson,  63  Ind.  143.     out^ 

^\  Day  V.  Essex  Co6nty  Bank,  13  to  the  contrary^  see  Lawe  xk  Hyde,  39 

V"  97;   Wood  V.   Scott,    13  Vt.  42:  Wis.  345;  Williams  v.  Boyle,  i  Misc. 

^bateCt.  v.  Vanduzer,  13  Vt.  135;  Rep.  (N.  Y.  C.  PI.)  364;   Corning  v, 

^^enon  v.   Hubbard,    14  Vt.   462;  Roosevelt,  18  Civ.  Pro.  Rep.  (N.  Y. 
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several  other  paragraphs  thereof  may  be  bad.* 

Demurrer  to  Part  of  Pleading. — And  the  rule  does  not  go  to  the  ex- 
tent that  a  demurrer  to  a  part  of  a  pleading  will  reach  back  and 
be  available  as  against  the  whole  of  previous  pleadings;  but  it  will 
only  apply  to  defects  in  that  part  of  the  previous  pleadings, 
which  the  pleading  demurred  to  purports  to  answer,  or  with 
which  it  is  connected,  and  where  separate  demurrers  are  inter- 
posed to  separate  defenses  or  paragraphs  of  pleas,  they  are  carried 
back  only  to  the  matters  in  the  preceding  pleading  to  which  such 
defenses  or  paragraphs  refer  or  with  which  they  are  connected.* 


Supreme  Ct.)   399.      And  where   the  Indiana. — Tracewell     v.    Peacock, 

same   matter  is  set  up  as  a  defense,  55  Ind.  572;    ^tna  Ins.  Co.  v.  Baker 

and   also  as  a  counterclaim,  general  71    Ind.  102;    Unfried   v.  Heberer,  63 

demurrer  to  the  answer  reaches  back  Ind.  67;  Reed  v.  Higgins,  86  Ind.  143; 

to  the  complaint.     Dietrich  v.  Koch,  Eve  v.  Louis,  91  Ind.  457 ;  Jenkins   v, 

35  Wis.  618.  Rice,  84  Ind.  342 ;   Hayworth  v,  Jimc- 

Cknnplaint  and  Answer  before  a  Jnatioe  tion  R.  Co.,  13  Ind.  348. 

of  the  Peace. — A  demurrer  filed  in  Cir-  Maryland. — Neale    v,    Clautice,    7 

cuit  Court  to  such  answer  upon  appeal  Har.  &  J.  (Md.)  379. 

from   a  justice  of  the  peace  reaches  New  Jersey. ---Coney  v.  Hamej,  53 

back  to  the  complaint  filed  before  the  N.  J.  L.  53;  Salt  Lake  City  Nat.  Bank 

justice  of  the  peace.    Nelson  r.  Blakey,  v.  Hendrickson,  40  N.  J.  L.  56;    Bre- 

47  Ind.  38.  hen  v.  O'Donnell,  34  N.  J.  L.  408. 

In  Tennessee,  the  rule  is  abrogated,  New    fork. — Allen    v,   Crofoot,    7 

and  all  demurrers  being  required  to  Cow.  (N.  Y.)  46;    People   v.  Russell, 

point  out  defects  relied  upon,  it  is  held  4  Wend.  (N.  Y.)  570;  U.  S.  v.  White, 

for  that  reason  that  only  such  defects  2  Hill  (N.  Y.)  61;   Tubbs   r.  Caswell, 

can  be  looked  to  as  are  pointed  out,  8   Wend.   (N.  Y.)    129;  Mumford   v. 

and,  therefore,  that  a  demurrer  under  Fitzhugh,  18  Johns.  (N.  Y.)  457. 

that  system  cannot  have  a  retrospec-  Okio. — Rothweiler  v.  Ryan,  4  Ohio 

tive  effect.     Fitzgerald  v.  Cummings,  Cir.  Ct.  Rep.  338. 


I  Lea  (Tenn.)  232 ;  Hobbs  v.  Memphis, 
etc.,  R.  Co.,  12  Heisk.  (Tenn.)  526. 

In  Iowa. — Under  the  system  of  plead- 
ing in  Iowa  the  demurrer  does  not 
reach  back  to  previous  pleading.  Gano 
V.  Gilruth,  4  Greene  (Iowa)  453. 

m  Georgia,  the  rule  is  not  recognized. 
Wyun  V.  Lee,  5  Ga.  236. 


Vermont. — Shaw  v.  Peckett,  25  Vt. 

423- 

Virginia. — Smith      v.     Lloyd,     16 

Gratt.  (Va.)  295. 

Wisconsin. — Noonan  v.  Orton,  30 
Wis.  356. 

United  States. — McCue  v.  Wash- 
ington, 3  Cranch  (C.  C.)  639;  Jackson 


Exception  to  the  Rnle.— Where   the  v.  Rundlet,  i    Woodb.  &   M.  (U.  S.) 

replication  to  an  insufficient  plea  shows  381;  Vowell  v.  Lyles,  i    Cranch    (C. 

that  plaintiff  has  no  cause  of  action,  a  C.)  428. 

demurrer  to   such  a   replication  will  Where  a  demurrer  was  filed   to   a 

not  be  carried  back  to  the  plea.  Ying-  plea  going  to  the  whole  declaration, 

ling  V.  Hoppe,  9  Gill  (Md.)  310;  Keay  though  one  count  thereof  is  bad,  if  the 

V.  Goodwin,  16  Mass.  3.                        "  plea  is  bad  the  plaintiff  will  have  judg- 

1.  Alabama. — Williams    v.    Moore,  ment   on   the   good   count.     Ward  v, 

32  Ala.  506.  Sackrider,  3  Cai.  (N.  Y.)  263;  Boydell 

Arkansas. — Bradley    v.    Hume,    18  v.  Jones,  4  M.  &  W.  451. 

Ark.  284;  Outlaw  v.  Yell,  5  Ark.  468.  2.  Florida. — Wade  f.  Doyle,  17  Fla. 

Illinois. — Ryan   v.  May,  14   111.  49;  522;  Myrick  r.  Merritt,   22  Fla.  335: 

Hunter  v.  Bilyeu,  39  111.  367;  Wear  v.  Johnson  v.  Pensacola,  etc.,  R.  Co.,  16 

Jacksonville,  etc.,  R.  Co.,  24   111.  594;  Fla.  623;  Price   v.  Drew,  18  Fla.  670; 

Tomlin  v.  Tonica,  etc.,  R.  to.,  23  111.  Stokes  v.  Baars,  18  Fla.  656;  Russ  v. 

429;    Chase   v.  De   Wolf,  69   111.   47;  Mitchell,  11  Fla.  80. 

Chadsey  r.  Brooks,  7  111.  378;  Prather  Illinois. — Peoria,    etc.,   R.    Co.    v. 

V.  Vineyard,  9  111.  40;   Bills   v.  Stan-  Neill,  16  111.  269;  Ryan  v.  May,  14  111. 

ton,  69  111.  51.  49;  Schalucky  v.   Field,    124  III.  6x7. 

380  Volume  VI. 


^iwt  of  Demurrer.  DEMURRERS.  Searchee  the  Beoord. 

c.  Insufficiency  of  Pleading  Demurred  to  Unavailing. 

—The  insufficiency  of  the  particular  pleading  to  which  a  de- 
murrer is  interposed  does  not  affect  the  doctrine  that  such  de 
inurrer  will  relate  back  to  the  first  error  in  the  record  :  and  not- 
withstanding  the  pleading  so  demurred  to  may  be  fatally 
defective,  the  demurrer  will  reach  back  to  a  previous  fault,  whether 
it  be  in  the  pleading  of  the  demurrant  or  of  the  other  party.^ 

d.  After  Demurrer  to  Previous  Pleading  Overruled. 

—And  this  principle  that  a  demurrer  searches  the  record  has 
been  carried  to  the  extent  of  applying  it  to  a  previous  pleading 
to  which  a  demurrer  had  already  been  overruled.* 

e.  Pleading  Equivalena  to  Demurrer. — The  same  effect 

has  been  given  to  a  step  in  a  cause  which  is  equivalent  to  a  de- 
murrer, such  as  a  motion  to  quash  the  return  to  an  alternative 
writ  of  mandamus,  as  not  stating  a  cause  of  action,^  or  a  motion 

Indiana, — -^tna  Ins.  Co.  v.  Baker,  JCentucky. ^^King    v.   Rochester,   3 

71  Ind.   :o2;  Unfried  v.  Heberer,  63  A.  K.  Marsh.  (Ky.)  227;    Bodine   v. 

Ind.  67;  Eve  v,  Louis,  91    Ind.   457;  Wade,  i  Bibb  (Ky.)  458. 

Reed  v.  Higgins,  86  Ind.  143;  Jenkins  Maryland. — Smith  v.  State,  66  Md. 

V.  Rice,  84  Ind.  342.  215;  Osceola  Tribe  No.  wv,  Schmidt, 

Nev)  Toyi, — Girvin  v.  Hickman,  58  5/   Md.    106;    Yingling  v.  HoppCj  9 

How.  Pr.  (N.  Y.  Supreme   Ct.)  244;  Gill  (Md.)  310;    Murdock  v.  Winter, 

Wardt'.Sackrider,  3  Cai.  (N.  Y.)263;  i   Kar.  &  G.  (Md.)  471;  Spielman  v. 

U.   S.    t'.    White,    2     Hill    (N.    Y.)  State,  27  Md.  520. 

59;  Mumford  v,  Fitzhugh,  18  Johns.  ALinnesota.  —  St.  Paul    First    Nat. 

(N.  Y.)  457.  Bank  v.  How,  28  Minn.  150. 

DlVBtratlons. — Where  a    replication  New     Tork,  —  Harvey    v.    Brisbin 

to  one  of  two  pleas  is  demurred  to>  (Supreme  Ct.),  16  N.  Y.St.  Rep.  42; 

the  demurrer  does  not  relate  back  to  U.  S.  v.  White,  2  Hill  (N.  Y.)  61. 

the  plea  not  replied  to.     Hunter  v,  Ohio. — Headington  v,  Neff,  7  Ohio 

Bilyeu,  39  111.  367.  229. 

where  plaintiiT  demurred  to  one  of  But  it  has  also  been  held  that  when 
several  defenses,  the  demurrer  was  a  demurrer  to  an  answer  was  over- 
carried  back  to  the  complaint,  and  it  ruled,  it  was  not  error  for  the  trial 
was  held  that  the  defect  in  the  com-  court  not  to  have  referred  the  demur- 
plaint,  being  supplied  by  anot!:er  de-  rer  back  to  the  declaration  of  its  own 
fense  not  demurred  to,  could  not  avail  motion.  Gilbert  v.  Bakes,  106  Ind. 
*e  plaintiff.  Ayres  v.  Covill,  18  559;  Cupp  v.  Campbell,  103  Ind.  222; 
Barb.  (K.  Y.)  260.  Standley  v.  Northwestern  Mut.  L.  Ins. 

"^^  Alabama, — Ansly  v.  Mock,  8  Ala.  Co.,  95' Ind.  254;  Evansville  f.  Mar- 

444-  tin,  103  Ind.  206;  Scheible  v,  Slagle, 

Arkansas.  —  Baldwin    v.    Cross,    5  89  Ind.  323. 

^^^'  510;  Carlock  v.  Spencer,  7  Ark.  . .  Perrin  v.  Thurman,  4  T.  B.  Mon. 

J2;   Dickinson    v.   Burr,   7  Ark.  35;  «'IC^.)  179;  Johnson  r.  Pensacola,  etc., 

Pickettv.RealEstate  Jank,8Ar!i.  224.  R.  Co.,  16  Fla.  623.     Contra,  Stearns 

^Wso/>.— Cleveland  v.  Skinner,  56  v.  Cope,  109  111.  340;  People  v.  Spring 

^^'  503;   Barrow  v.  Window,  71  111.  Valley,  129  111.  169;  Culver  t;.  Chicago 

^H;  Illinois  F.  Ins.  Co.  v.  Stanton,  Third  Nat.  Bank,  64  111.  528;  Bills  v, 

^^^^'•354-  Stanton,  69  111.  51.     See  infra,  XIX. 

Indiana.  —  Tillotson     v.    Stipp,     I  Efect  of  Overruling, 

^'ackf.  (Ind.)  501 ;  Wilhitev.  Hamri^k,  '8.  State  v,  Braun,  31  Wis.  600;  State 

^  Ind.  59^;    ^tna  Ins.  Co.  r.  Black,  v.   McArthur,  23  Wis.  427;    State  t;. 

^Ind.  513;    Scott  V,  State,  89  Ind.  Milwaukee  Chamber  of  Commerce,  47 

3J^*»   Gilbert  v.  Bakes,  106  Ind.  558;  Wis.  670. 

Jl'on-ell  V,  Hannah,  80  Ind.  497 ;  Pitts-  A  motion  to  strike  out  portions  of 

^'Sh,  etc.,  R.  Co.  V.  Hizon,  79  Ind.  an  answer  is  properly  treated  as  a  de- 

'^*  murrer,  and  as  such  will  relate  back 
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for  default  judgment  because  the  specifications  of  a  defense  are 
insufficient.* 

/.  When  the  Pleading  Is  Insufficient  as  a  Demurrer. 

— When  the  pleading  interposed  as  a  demurrer  is  not  in  fact  or 
in  effect  such,  as  where  a  statute  requires  the  grounds  of  the 
demurrer  to  be  set  out,  and  a  paper  is  filed  which  fails  in  this 
respect,  it  has  been  held  to  have  no  effect  on  the  pleadings  retro- 
spectively.* 

g.  Over  General  Issue. — The  general  rule  that  a  demurrer 
searches  the  record  must  be  taken  with  this  restriction,  that  a 
demurrer  may  be  carried  back  at  any  stage  of  the  pleadings,  to 
any  pleading  not  prior  to  one  on  which  there  is  an  issue  of  fact 
pending ;  and  when  the  general  issue  has  been  pleaded  together 
with  other  pleas,  a  demurrer  to  such  other  pleas  will  not  reach 
back  over  the  general  issue  to  the  declaration.* 

A.  Demurrer  to  Amended  Pleading. — When  a  demurrer 
is  directed  to  an  amended  pleading,  it  does  not  bring  into  ques- 
tion the  sufficiency  of  the  original  pleading.* 

I.  To  Plea  in  Abatement. — A  demurrer  to  a  plea  in  abate- 
ment, or  to  an  answer  in  abatement  as  it  is  sometimes  called^ 
does  not  reach  defects  in  a  declaration.^ 

to  the   petition.     Paxon  v,  Talmage,  extent  that  it  might  be  referred  back 

87  Mo.  14.  over    the    general    issue  as   in  other 

1.  Shelden  v.  Call,  55  Me.  159.  cases.     Auburn,    etc.,  Canal    Co.    v, 

2.  Hessin  v.  Heck,  88  Ind.  449.  Leitch,  4  Den.  (N.  Y.)  66;  Shaw  -v. 
8.  Compton  v.  People,  86  111.  176;  Tobias,  3  N.  Y.  189. 

Wear  v.  Jacksonville,  etc.,  R.  Co.,  24        Cairled  Back  oyer  Non  Est  Factam. — A 

1^1-  593?    Brawner  v.  Lomax,  23   111.  demurrer  to  a  subsequent  pleading  re- 

496;    Wilson   V,   Myrick,   26   111.   34;  lates  back  beyond  a  plea  of  now  rj/yVzr- 

Ward  T'.  Stout,  33  III.  399;  Snyder  v.  turn  where  the  declaration  on  its  face 

State   Bank,  i  lil.  161 ;  Phcebe  v.  Jay,  shows  that  the  plaintiff  is  not  entitled 

I    111.  268;  Buckmaster  v,  Grundy,  2  to  recover.     Reeves  f.  Forman,  26  111. 

111.  310;  Davis  V.  Wiley,  4   111.   234;  313,  a  case  decided  expressly  upon  the 

McDonald  v.  Wilkie,  13  111.  22;  Peo-  reason  that  the  plea  of  non  est  factum 

ria,  etc.,  R.  Co.  v,  Neill,   16  III.  269;  was   not   the   general  issue;    but   this 

Adams  v,   Hardin,  19  111.  273;  Ryan  same  court,  in   Mix  v.  People,  86  111. 

V.    Valandingham,    25   111.    128;    Saf-  329,    without    assigning    any    reason 

ford   T'.   Miller,   59   111.    205;    Barrow  therefor,   and    without     referring    to 

r.  Window,  71    111.  214;  Chestnut  r.  the  case  last  above  cited,  held  that  a 

Chestnut,    77    111.    346;    Brackett    v.  demurrer  to  a    subsequent    pleading 

People,   72   111.   593;  St.  Louis,   etc.,  could   not  be  carried  back  over  such 

R.  Co.  V.  Lurton,  72   111.  118;   Culver  plea. 

V.    Chicago    Third     Nat.    Bank,     64        4.  Shotwell  v.  Gilkey,  31  Ala.  724; 

111.  528;   Schofield   V.  Settley,  31    III.  Sanborn  ?>.  Hale,  12  Neb.  318;  Null  v. 

515;  Claycomb  t'.  Munger,  51  111.  373;  Jones,  5  Neb.  500. 

Mount  Carbon  Coal,  etc.,  Co.  v.  An-         5.  Alabama. — Crawford  v.  Slade.  9 

drews,  53   111.  176;   Mix  r.  People,  86  Ala.  887;    Rogers  v.  Smiley,  2  Port. 

111.  329;  Wade   V.  Doyle,  17  Fla.  528;  (Ala.)  258. 

Wheeler  v.  Curtis,  11  Wend.  (N.  Y.)        Arkansas. — Knott  v.  Clements,    13 

653.  Ark.  335 ;  Wade  v.  Bridges,  24  Ark. 

In  New  York,  the  rule  laid  down  in  569;  Vaden  v.  Ellis,  18  Ark.  359. 
Wheeler  t'.  Curtis,  11  Wend.  (N.  Y.)         Connecticut. — State   v,    Hamlin,    47 

653»  to  the  above  effect,  was  modified  in  Conn.  118. 

the    case    of  Miller  v.   Maxwell,    16        Illinois. — Ryan  v.  May,  14  111.  49. 
Wend.  (N.    Y.)    23,   and  later,  to  the        Indiana. — Price  v.  Grand   Rapids» 

332  Volume  VI. 


EiBKt  of  Demurrer.  DEMURRERS.  Beurehes  the  BeooWL 

/  What  Defects  Reached. — Mere  formal  defects  can  never 
be  considered  under  the  principle  that  a  demurrer  searches  the 
record,  because  the  relation  back  for  defects  in  previous  plead- 
ings is  only  effective  against  defects  of  substance,  such  as  could 
not  be  cured  by  verdict  or  as  are  reached  by  general  demurrer.* 
It  must  be  a  defect  in  direct  line  of  the  pleadings,  as  they  are 
constituted,  and  not  one  which  might  have  arisen  had  the  plead- 
ings been  different.* 

etc.,  R.  Co.,  i8  Ind.  137 ;  Indiana,  etc.,  Mississiffi,  —  State  v,   Bowen,  45 

R.  Co.  V.  Foster,  107  Ind.  430.  Miss.  347. 

Kentucky. — ^Dean  v.  Boyd,  9  Dana  Nebraska. — Bennett  v,   Hargus,  x 

(Ky.)  171.  Neb.  424;  Hower  v,  Aultman,  27  Neb. 

idassackusetia.-'-CXiiior^  v.  Cony,  i  255. 

Mass.  500.  New  Hampshire, — ^Bell  v.  Lamprey, 

New  Tork. — Shaw  v.  Dutcher,   19  52  N.  H.  49;  Claggett  v.  Simes,  31  N. 

Wend.  (N.  Y.)  216.  H.  29. 

Ohio.  —  Myers  v.  Erwin,  20  Ohio  New  Jersey. — Salt  Lake  City  Nat. 

3S2.  Bank  v.  Hendrickson,  40  N.  J.  L.  52; 

Rhode  Island. — Ellis  v.  Ellis,  4  R.  Hill  v.  Smalley,  25  N.  J.  L.  374;  Bre- 

I.  no.  hen  v.  O'Donnell,  34  N.  J.  L.  408. 

Vermont. — Bent  v.  Bent,  43  Vt.  42.  New   Tork. — Griswold  v.  National 

But  when  the  plea  in  abatement  con-  Ins.  Co.,  3  Cow.  (N.  Y.)  116;    Utica 

tains  matter  in  bar,  it  has  been  held  Ins.  Co.  v.  Scott,  8  Cow.  (N.  Y.)  709; 

tliat  the  demurrer  thereto  will  relate  Allen  v.  Crofoot,  7  Cow.  (N.  Y.)  46; 

back  to  substantial  defects  in  the  dec-  Tubbs  v.  Caswell,  8  Wend.  (N.  Y.) 

laiation.     Dundalk  Western  R.  Co.  v.  129;   Lipe  t;.  Becker,  i  Den.  (N.  Y.) 

Tapster,      i    G.    &    D.    657,     5    Jur.  568;   Mathewson    v.   Weller,   3   Den. 

699.  (N.  Y.)  53;   Comly  v.  Lockwood,  15 

I.  Alabama.  —  Rogers  v.  Smiley,  2  Johns.  (N.  Y.)  188;  Delavan  v.  Stan- 
Port.  (Ala.)  260;  Cleveland  f.  Chand-  ton,  2  Hall  (N.  Y.)  190;  Roberts  v. 
ler,  3  Stew.  (Ala.)  490.  Kelly,  2  Hall  (N.  Y.)  307;   Stoddard 

Arkansas. — Norris  v.  State,  22  Ark.  v.  Onondaga  Annual   Conference,  X2 

534;  State  V.  Rives,  12  Ark.  721.  Barb.  (N.  Y.)  575;  Yates  v.  Burch,  13 

Florida. — Mjrrick  v.  Merritt,  22  Fla.  Hun  (N.  Y.)  625 ;  People  v.  Banker,  8 
335;   Sanford  v.  Cloud,  17  Fla.  532;  How.  Pr.  (N.  Y.  Supreme  Ct.)  261. 
Stephens  v.  Orman,  10  Fla.  9.  South  Carolina. — Sargent  v.  John- 
Illinois. — McFadden  v.  Fortier,  20  son,  i  McCord  (S.  Car.)  336. 
111.  509.  7>*af.^-State   V.  Williams,  8. Tex. 

Indiana. — McEwen    v.   Hussey,   23  255. 

Ind.  395;   Shook  v.  State,  6  Ind.  113;  Wisconsin. — Eaton  t;.North,25  Wis. 

Shirk  i;.  Andrews,  93  Ind.  509;    Free-  514;    Ferson  v.  Drew,   19  Wis.   225; 

man  v.  Robinson,  7  Ind.  321 ;  Menifee  Lawton  v.  Howe,  14  Wis.  242. 

V.  Clark,  35  Ind.  304.  C/t^'ted  States. — (Jooke  r.  Graham, 

Kentucky. — ^Mitchell  v.  Mattingly,  i  3  Cranch  (U.  S.)  229;  Baltimore,  etc.. 

Mete.  (Ky.)  239.  R.  Co.  v.  Harris,  12  Wall.  (U.  S.)  65; 

Maryland. — State    v.    Mayugh,    13  Jackson  v.  Rundlet,   i  Woodb.  &  M. 

Md.  371.  (U.  S.)  381 ;  Sprigg  r.   Mount  Pleas- 

Michigan. — People  v.  Jackson,  etc.,  ant  Bank,  10  Pet.  (U.  S.)  264;  Aurora 

Plank  Road  Co.,  9  Mich.  285;  Wales  v.  West,  7  Wall.  (U.  S.)  82. 

1'.  Lyon,  2  Mich.  276;  People  t;.  Hart-  England. — Le  Bret  v.  Papillon,  4 

^ell,  12  Mich.  508;  People  v.  Miller,  East  502;    Duppa  v.  Mayo,  i  Saund. 

16  Mich.  56.  285;    Bullythorpe   v.   Turner,  Willes 

Minnesota.  —  Loomis    v,    Youle,    i  476;    Darling  z;.  Gurney,  2  Cromp.  & 

Minn.  175;   Lockwood  v.  Bigelow,  11  M.  226. 

Miim.113;  Smith  v.Mulliken,  2Minn.  2.  Bell   v.  Lamprey,  52  N.  H.  49; 

319*1  Vosa  V.  De  Freudenrich,  6  Minn.  Davies  v.  Penton,  6  B.  &  C.  216,  13  E. 

95;  Bausman  v.  Woodman,  33  Minn.  C.  L.  147;   Marsh   v.  Bulteel,  5   B.  & 

5w;  Stratton  v.  Allen,  7  Minn.  502.  Aid.  507,  7  E.  C.  L.  175. 
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3.  Admiasiont — a.  Generally. — Since  the  sole  issue  raised  by 
demurrer  is  as  to  the  legal  sufficiency  of  the  facts  alleged  in  the 
pleading  of  an  opponent,  the  demurrant  must  be  held  to  admit 
the  truth  of  all  such  facts,  provided  they  are  material,  relevant, 

and  well  pleaded.^     The  facts,  if  well  pleaded  and  sufficient,  are 

1.  Alabama, — Cook  v.  Rome  Brick  Ind.  App.  361;  Peyton  r.  Kruger,  77 

Co.,  98  Ala.  409;  Powers  v.  Bryant,  7  Ind.  486;  Johnston  v.  Griest,  85  Ind. 

Port.  (Ala.)  9;  Callison  v.  Lemons,  2  503;  Platter  v.  Seymour,  86  Ind.  323; 

Port.  (Ala.)    145;   Cobb   v.  Miller,  9  State  Spiritual  Assoc,  r.  Reynolds,  61 

Ala.  499;    Hart  v.  Turk,  15  Ala.  675;  Ind.   104;  Worley   v.  Moore,  77  Ind. 

Holley  t'.  Younge,  27  Ala.  203.  567;  Winstandley  v.  Rariden,  no  Ind. 

Arkansas. — Mapes    t'.    Newman,    2  140. 

Ark.  469 ;    Pierson  v.  Wallace,  7  Ark.  Illinois. — Lamping  v.  Payne,  83  111. 

282.  463;  Nispel   V.   Laparle,   74  111.  306; 

California. — Sheward    v.  Citizens'  People   v,   Holden,  82  111.  93;  Deem 

Water  Co.,  90  Cal.  635;  WoodrooflF  v.  v,    Crume,    46    111.    69;    Barrow    v. 

Howes,  88  Cal.  184;  Johnson  r.  Kirby,  Window,    71    111.    214;    Ebersole    v. 

65  Cal.  4B2,  486,  cited  in  82  Cal.  319;  Morrison  First  Nat.  Bank,  36  111.  App 

Branham   v,  San   Jose,   24  Cal.   585 ;  267 ;  Arenz  v.  Weir,  89  111.  25 ;  Camp- 

Agard     v.    Valencia,    39    Cal.     292;  bell  v,   Humphries,  3  111.  478;  Com- 

Wheeler  T'.  San  Francisco,  etc.,  R.  Co.,  pher  v.  People,  12  111.  290;  People  v, 

31  Cal.  55;  Halleck  v.  Mixer,  16  Cal.  Hatch,  33   111.  9;  Chadsey  v,   Lewis, 

578;  Middleton  v.  Low,  30  Cal.  596;  6111.   153;  Ccrveny  v.  Chicago  Daily 

Tuolumne    Water   Co.    v.  Chapman,  News  Co.,  139  111.  345;  Mills  r.  Brown, 

8  Cal.  392;  Glide  v.  Dwyer,  83   Cal.  3  111.  549;  Moore   v.   Hoisington,  31 

477;  Collins  r.  Driscoll,  69  Cal.   550;  111.  243;    Thorp  r.  McCuUum,  6  111. 

Selkirk  v.  Sacramento  County,  3  Cal.  614;  Walton  v.  Weitwood,  73III.  128; 

323.  Dunham  v,  Hyde   Park,   75  111.  371 ; 

Colorado.  —  People   v.  Goddard,   8  Harris  t;.  Cornell,  8 j  111.  54;  Johnson 

Colo.  432.  V.  Roberts,  102  111.  655. 

Connecticut.  —  Lamphear  v.   Buck-  Iowa4 — Games  r.  Robb,  8  Iowa  193; 

ingham,   33  Conn.   249;    Holabird  v,  Lyon  v.  O'Kell,  14  Iowa  233;  Smith 

Burr,   17  Conn.  563;  Pease  v.  Phelps,  v,  Henry  County,  15  Iowa  385;   Free- 

10  Conn.   62;    Warren  v.  Powers,  5  man  f.  Hart,  61  Iowa  525 ;  Harkins  v. 

Conn.  373;    Daniels  v,  Saybrook,  34  Edwards,  i  Iowa  426;  Hartford  Bank 

Conn.    381;     State    v,    Wolfarth,   42  v.   Green,    11    Iowa  476;   Scofield   v. 

Conn.    158;    Union  v.   Crawford,    19  McDowell,   47    Iowa   129;   Bailey    v. 

Conn.    334;    McAlister  v,  Clark,    33  Landingham,  52  Iowa  415;    Burling- 

Conn.  258;  State  v.  New  Haven,  etc.,  ton,  etc.,  R.  Co.  v,  Stewart,  39  Iowa 

Co.,  37  Conn.  165;    Scovill  v,  Seeley,  267. 

14  Conn.  239.  Kansas. — Voss  v.  Bachop,  5  Kan. 

Delaware. — Rowbotham  v.  Pearce,  5  67;  Louisville,  etc.,  R.  Co.  v,  Leahy, 

Houst.  (Del.)  139;  Pearce  v.  Provost,  12  Kan.  124. 

4  Houst.  (Del.)  469.                         ^  Kentucky. — Littell   v.  Hord.  Hard. 

Florida. — Ferrall  v.  Bradford,  2  Fla.  (Ky.)87;  Norman  v.  Board  of  Man- 

508;  McDougal  v.  Lea,  2  Fla.  532.  agers,   93   Ky.   537;    Morgan  v.   Bal- 

Indiana. — Swafford     v,    Kitch,    51  lard,    i    A.    K.    Marsh.    (Ky.)    558; 

Ind.  78;  Schoppenhast  v.  Bollman,  21  Harrison   County  Ct.    r.  Wall    (Ky. 

Ind.   28i);  Gilmore  v.   McClure,    133  1889),  12  S.  W.  Rep.  130;  Shepherd  r. 

Ind.    §71;    State   Bank  v.   Brooks,    4  Mclntire,  5  Dana  (Ky.)  576. 

Blackf.  (Ind.)  485;  Harlen  v.  Watson,  Louisiana. — Shelmerdine   v.  Duffy, 

63  Ind.    143;  Britzell  v.  Fryberger,  2  4  Martin  N.  S.  (La.)  34. 

Ind.  176;  M'Gillicuddy  v.  Forsythe,  5  Maine. — Purinton    v.    Security    L. 

Blackf.  (Ind.)  435;  Sanders  t/.  Loy,  45  Ins.,  etc.,  Co.,  72   Me.  22;    State    i'. 

Ind.   229;    South   Side    Planing  Mill  Peck,  60  Me.  498. 

Assoc.  V,  Cutler,  etc..  Lumber  Co.,  64  Maryland.  —  Neale   v.  Clautice,  7 

Ind.  560;  Goldthwait  v.  Bradford,  36  Har.   &  J.  (Md.)  372;    Weemsr.  Mil- 

Ind.  149;  Pulaski   County  v.  Shields,  lard,  2   Har.  &  G.  (Md.)  143;    Brooke 

X30    Ind.    6;  Kash    v.    Huncheon,    i  v.  Widdicombe,  39  Md.  400;    Wash- 
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admitted,  not  because  the  demurrer  admits  them,  expressly  or  by 
force  of  any  office  it  performs,  but  because  the  pleader  has  not 
denied  and  has  defaulted  them.  A  defendant,  therefore,  who  de- 
murs to  a  declaration  or  complaint,  admits,  not  by  his  demurrer 
but  by  his  omission  to  deny  them,  all  the  material  well-pleaded 


ington,  etc.,  Tumpite  Road  xk  State, 
19  Md.  239;  Eakle  r.  Smith,  27  Md. 
467;  Wilson  V.  State,  21  Md.  9. 

Massachusetts. — ^Lowell  v,  Morse,  x 
Met.  (Mass.)  475;   Troy,  etc.,  R.  Co. 


Y.)  704;  Fry  v.  Bennett,  5  Sandf.  (N. 
Y.)  54;  People  V,  Banker,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  258;  Buzzard  v. 
Knapp,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  504;  Butterworth  v.  O'Brien,  24 


v,  Newton,  i  Gray  (Maee.)  546;  Dole     How.  Pr.  (N.  Y.  Supreme  Ct.)  438; 


V.  Weeks,  4  Mass.  451 ;   Boynton  v. 
Dalrymple,  16  Pick.  (Mass. )  147. 

Michigan. — Clark  v.  Mikesell,  81 
HiciL  45;  Chicago,  etc.,  R.  Co.  v, 
Kester,  63  Mich.  657;  Thompson  v. 
llOchigan  Mat.  Ben.  Assoc.,  52  Mich. 


Lewis  V.  Buffalo,  29  How.  Pr.  (Buf- 
falo Super.  Ct.)  335;  Ritchie  v.  Gar- 
rison, 10  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
246;  Vlnal  V.  Continental  Constr., 
etc., Co.,  53  Hun  (N.  Y.)  247;  Charl- 
ton v.  Webster  (C.  PI.),  44  N.  Y.  St. 


522;    Atty.-Gen.     v,    McArthur,    38  Rep.  117,  17  N.  Y.  Supp.  539;  Marsh 

Mich.  204;  Rose  V.  Jackson,  40  Mich.  v.   Elsworth,    36    How.    Pr.    (N.    Y. 

30;  Stout  V.  Kcyea,  2  Dougl.  (Mich.)  Super.  Ct.)532;  Wamsley  v.  Horton, 

184;  Belknap  v.  Ball,  83  Mich.  583.  77  Hun  (N.  Y.)  317;  Smith  v.  Smith, 

Missouri. — State  v.   Finn,   19  Mo.  56  How.   Pr.    (N.    Y.  Supreme    Ct.) 

App.  560;  Plant  Seed  Co.  v.  Michel  316;  Young  v.  Brice  (City  Ct.),  3  N. 

Plant,  etc.,  Co.,  23  Mo.  App.  579.  Y.  Supp.  123;    St.  Louis  Sav.  Assoc. 

Montana. — Meyendorf  v.  Frohner,  v,    O'Brien,    51    Hun    (N.    Y.)    45; 


3  Mont.  282. 

Nebraska.  —  Holmes  t.  State,  17 
Neb.  73 ;  Nesbitt  v.  Campbell,  5  Neb. 
429. 


45; 
Groesbeeck  v.  Dunscomb,  41  How.  Pr. 

(N.  Y.  Super.  Ct.)302;  Masterson  r. 

Townshend,  123  N.  Y.  458,  34  N.  Y. 

St.  Rep.  104;  Scofield  v.  Whitelegge, 


Nevj  yersey. — Coxe  v,   Gulick,  10  49  N.  Y.  259;  Sherman  v.  Jenkins,  70 

N.  J.  L.  328;    Pope  V.  Skinkle,  45  N.  Hun  (N.  Y.)  593. 

1.  L.  39;    Thompson  v.  Harvey,  3  N.  North  Carolina. — Edenton  t».  Cape- 

.  L.  454.  heart,  71  N.  Car.  156. 

Nevj    Torh. — Sherman  t>.  Jenkins,  Ohio.  —  Luce  v.  Treasurer,  Wright 

70  Hun  (N.  Y.)s93,  citing  Cutler  v,  (Ohio)  654;  Ray  v.  Quinn,  i  Cine.  L. 

Wright,   23  N.   Y.  472;    Cahill  Iron  Bull.  (Ohio)  314;  Bush  t;.  Critchfield, 

Works  V,  Pemberton,  30  Abb.  N.Cas.  5  Ohio  109;    Hance  v.  Hair,  25  Ohio 

(N.  Y.C.Pl.  )  450;  Milliken  f.  West-  St.  349;    Faurot  i'.  Neff,  32  Ohio  St. 


crn  Union  Tel.  Co.,  no  N.  Y.  403; 
Long  V.  New   York,  81  N.  Y.  425; 
People    V.  Highway    Com*rs,  54    N. 
Y.  276;    Richards  v.  Edick,  17  Barb. 
(N.  Y.)  260;    Barber    Asphalt    Pav- 
ing Co.  V.  Brand  (Supreme  Ct.),  27  N. 
Y.  St.  Rep.  883 ;  Valentine  v.  Lunt, 
51  Hun  (N.  Y.)  544;  Vandenburgh  v. 
Van  Valkenburgh,   8  Barb.  (N.  Y.) 
217;  Kreiss  v.  Seligman,  8  Barb.  (N. 
Y.)439;  Hall  v.  Bartlett,  9  Barb.  (N. 
^•)^;  Carroll  v.  Carroll,  11  Barb. 
(N.Y.)  293;  Burr  v,  Wright,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  542;  Stod- 
dard V.  Onondaga  Annual  Conference, 
"  Barb.  (N.  Y.)  573;   Coe  v.  Beck- 
^th,  31  Barb.  (N.  Y.)  339;  Litchfield 
J.McComber,  42  Barb.  (N.  Y.)  288; 
2jaham  v.  Camman,  5  Duer  (N.  Y.) 
^;  Loosey  v,  Orser,  4  Bosw.  (N.  Y.) 
»»;  Schwab  V.  Fumiss,  4  Sandf.  (N. 


44;  Stoutenburg  v.  Lybrand,  13  Ohio 
St.  228;  Evans  v.  Instine,  6  (>hio  117; 
Dawson  1^.  Dawson,  25  Ohio  St.  443; 
Finch  V.  Board  of  Education,  30  Ohio 
St.  37;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  33  Ohio  St.  384;  Peterson  v. 
Roach,  32  Ohio  St.  374;  Nathan  v, 
Lewis,  I  Handy  (Ohio)  245. 

Pennsylvania. — Fisher  f.  Lewis,  3 
Pa.  L.  J.  73;  Wildee  v.  McKee,  in 
Pa.  St.  335;  Com.  V.  Dickinson,  83 
Pa.  St.  458;  Com.  V.  Primrose,  2 
W.  &  S.  (Pa.)  407. 

South  Carolina. — ^Tarver  v.  Gar- 
lington,  27  S.  Car.  107. 

South  Dakota. — O'Rourke  v.  Sioux 
Falls,  4  S.  Dak.  47. 

Texas. — Lambeth  v.  Turner,  i  Tex. 
364;  Catlin  V.  Glover,  4  Tex.  151; 
Zacharie  v.  Bryan,  2  Tex.  274;  Jack- 
son  V.  Browning,  i   Tex.   App.  Civ. 
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facts  alleged  in  it.^  The  facts  which  are  admitted  by  a  demurrer 
must  be  taken  as  true  against  the  pleader  as  well  as  in  his  favor.^ 
b.  Extent  of  Admissions. — While  a  demurrer  admits  trav- 
ersable facts,  it  does  not  admit  inferences  from  them,'  or  conclu- 
sions of  law.* 


Cas.,  4  605;  Johnson  v.  Dowling,  i 
Tex.  App.  Civ.  Cas.,  §  i<^f  Slade  v, 
Patton  (Tex.  Civ.  App.  1894),  24  S. 
W.  Rep.  845;  C^rr  xk  Wellborn,  Dall. 
(Tex.)  624;  Chambers  v.  Miller,  9 
Tex.  236;  Armendiaz  v,  Sema,  40 
Tex.  291. 

Vermont. — ^Matthews  v.  Tower,  39 
Vt.  433;  Marshall  v.  Aiken,  25  Vt. 
328;  Paddock  v,  Jones,  40  Vt.  ^74. 

Washington. — feamett  v.  Asnmore, 
5     Wash.    166;     Postmaster-Gen.    v. 


Connecticut. — Wadsworth  v.  Cham- 
pion, I  Root  (Conn.)  395. 

Illinois. — Arenz  v.  Weir,  89  111.  25; 
Ebersole  v,  Morrison  First  Nat.  Bank, 
36  111.  App.  267. 

Michigan. — Dubois  v,  Hutchinson, 
40  Mich.  262. 

Minnesota. — Taylor  v.  Blake,  iz 
Minn.  255. 

New  Torh. — Kinnier  v,  Kinnier,  45 
N.  Y.  535,  6  Am.  Rep.  132;  Bogardus 
V.  New  York  L.  Ins.  Co.,  loi  N.  Y. 


Ustick,  4  Wash.  (U.  S.)  347;  Soule  v,    328;  Bonnell  v.  Griswold,  68  N.  Y. 
Seattle,  6  Wash.  315.  294;  Buffalo  Catholic  Inst.  v.  Bitter, 

Wisconsin. — Farmers'  L.  &  T.  Co.    87  N.  Y.  250;  Saratoga  v.  Seabury,  11 


V.  Fisher,  17  Wis.  114;  Lewis  v.  Stout, 
22  Wis.  234;  Tackson  v.  Northwes- 
tern   Mut.    Relief    Assoc,    73    Wis. 

507. 

United    States.-^V.    S.     Bank     v, 

Owens,  2  Pet.  (U.  S.)  527;  Hanley  v, 

Donoghue,  116  U.  S.  i ;  Piatt  v.  Mead, 


Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
461 ;  Buffalo  v.  Holloway,  7  N.  Y.  493; 
Bewley  v.  Equitable  L.  Assur.  Soc, 
61  How.  Pr.  (N.  Y.  Supreme  Ct.)  344. 

Ohio. — New  London  Tp.  v.  Miner, 
26  Ohio  St.  452. 

Wisconsin. — Stone  v.  Oconomowoc, 


9  Fed.  Rep.  91 ;  Pullman's  Palace  Car  71  Wis.  155. 

Co.  V.  Missouri   Pac.  R.  Co.,  115   U.  I>«iiiiixrer  to  Flea  for  Damaifes  does 

S.  587;  U.  S.  V.  Van  Auken,  96  U.  S.  not  admit  amount    claimed.     Where 

366;  Sullivan  t;.  Iron  Silver  Min.  Co.,  a  pleading  sets   up  damages  for  the 

109  U.  S.  550;  Boyd  V.  Nebraska,  143  breach  of  a  contract  or  covenant,  a 

U.  S.  135 ;  Dauphin  r.  Key,  MacArth.  demurrer  does  not  admit  the  amount 

&  M.  (D.  C.)  203;  Commercial  Bank  claimed,  but,  at  most,  only  that  some 

V.  Buckner,  20  How.  (U.  S.)  108;    U.  of  the  damages  have  been  sustained. 

S.  V.  Arnold,  i  Gall.  (U.  S.)  348,  a/-  Lindley  v.  Miller,  67  111.  244;  Chapin 

firmed    in    9    Cranch    (U.    S.)    104;  v.  Curtis,  23  Conn.  399. 

Greathouse    v.    Dunlap,    3    McLean  4.  Alabama. — Frazier  v.  Thomas,  6 

(U.  S.)  303;  Lexington  r.  Butler,  14  Ala.  169. 

Wall.  (U.S.)  282;  Tyler  v.  Hand,  7  Arkansas. — Wood  v.  King,  57  Ark. 


284. 

California. — Branham  v.  San  Jose, 
24  Cal.  585,  cited  in  82  Cal.  320;  Kent 
V.  Snj'der,  30  Cal.  674;  Johnson  v. 
Kirby,  65  Cal.  486,  cited  in  82  Cal.  319. 

Connecticut. — Durand  r.  New  Haven, 
Hodges  V.  Steward,  3  etc.,  Co.,  42  Conn.  226;  Chapin  r.  Cur- 
tis, 23  Conn.  388. 

District  of  Columbia. — Dauphin  v. 
Key,  McArth.  &  M.  (D.  C.)  203. 

Illinois. — Nispel  v.  Laparle,  74  111. 
306;    People  r.    Holden,   82    111.   93; 


How.  (U.  S.)  573. 

England. — Nowlan  v.  Geddes,  i 
East  634;  Gundry  v.  Feltham,  i  T. 
R.  334;  Mallan  v.  May,  11  M.  &  W. 
654;  J.  S.  of  Dale  v.  J.  S.  of  Vale, 
Jenk.  Cent.  133;  Rex  v.  Knollys,  i  Ld. 
Kaym.  10; 
Salk.  69. 

Improbable  Facta. — This  is  the  case 
€ven  where  facts  alleged  may  be  im- 
probable. Woodrooff  V,  Howes,  88 
Cal.  184. 


1.  Lamphear    v.     Buckingham,    33    Johnson  v.  Roberts,  102  111.  655. 


Conn.  249;    State's  Attorney  v.  Bran- 
ford,  59  Conn.  402. 
2.  Cuppy  V.  Ci'Shaughnessy,  78  Ind. 

245- 

8.  Arkansas. — State    v,   Stevenson, 

a  Ark.  260. 


Indiana. — Winstandley  v.  Rariden, 
loi  Ind.  140;  Goddard  v.  Stockman, 
74  Ind.  400;  Worley  v.  Moore,  77  Ind. 

567- 

Iowa. — Minnesota,   etc.,  R.  Co.  v, 

Hiams,  53  Iowa  501 ;  Cooke  v,  Tall- 
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legal  Effeot  of  Written  Ixutnunent. — Averments  in  a  complaint  as  to 
the  meaning  or  contents  of  a  paper  set  forth  therein  or  annexed 
to  and  made  part  thereof,  are  not  admitted  by  a  demurrer,^  with 
the  possible  exception  of  what  may  be,  by  reasonable  intend- 

man,  40  Iowa  133;  Iowa  R.  Land  Co.  (N.  Y.)  356;  Bogardus  v.  New  York 

r.  Sac  County,  39  Iowa  132;  State  v.  L.  Ins.  Co.,  loi  N.  Y.  337. 

Nichols,  78  Iowa  747 ;  Scofield  v.  Mc-  Ohio. — Peterson  v.  Roach,  32  Ohio 

Dowell,  47  Iowa  129.  St.  374;    Howard  v.  Brower,  37  Ohio 

Louisiana. — Parish   v,   Mun'y   No.  St.  402;     Hamilton,   etc..    Hydraulic 

3,  8  La.  Ann.  145.  Co.   v,  Cincinnati,   etc.,   R.   Co.,   29 

Maryland. — orookev.Widdicombe,  Ohio   St.   341;     Pittsburgh,   etc.,   R. 

39  Md.  386.  Co.  V.  Moore,  33  Ohio  St.  384. 

Massachusetts, — Millard  v.  Baldwin,  Oregon, — Longshore   Printing  Co. 

3  Gray   (Mass.)   484;    Sistermans  v,  v,  Howell,  26  Oregon  527. 

Field,  9  Gray  (Mass. )  331 ;   Everett  v.  Texas.  —  Holman    v,    Criswell,    13 

Drew,  129  Mass.  ijo;   }ones  v,  Dow,  Tex.  38. 

137  Mass.  119;   Hollis  v,  Richardson,  Vermont. — Mashall  t;.  Aiken,  25  Vt. 

13  Gray   (Mass.)  392.     Livermore  v,  328. 

Aldrich,  5  Cush.  (Mass.)  437.  Wisconsin. — Brown   v.   Phillips,  71 

Minnesota. — Griggs  v,  St.  Paul,  9  Wis.  239;  Kellogg  i;.  Larkin,  3  Chand. 

Minn.  246.  (Wis.)  133,  3  Pin.  (Wis.)  123;   State 

Mississippi.  —  Perkins   v,   Guy,  55  v.  School  Dist.  No.    8,  76  Wis.   177; 

Miss.  178.  State  v.  Collins,   5   Wis.   339;  Sher- 

Missouri.  —  Dannan    v,    Coleman,  wood  v.  Sherwood,  45  Wis.  357 ;  Pratt 

cited  in  8  Mo.  App.  595 ;   Bradley  v.  v.  Lincoln  County,  61  Wis.  62. 

Franklin  County,  65  Mo.  638;    Klee-  United  States, —VTirV  v.  Kelly  Axe 

kamp  r.  Meyer,  5  Mo.  App.  444.  Mfg.  Co.,  49  Fed.  Rep.  618,  6  U.  S. 

ifoff/ait<i.>— McCormick  v.   Riddle,  App.  26;  U.  S.  t\  Arnold,  i  Gall.  (U. 

10  Mont.  470;    Boley  v.  Griswold,  2  S.)  348,  ajffirmed  in  9  Cranch  (U.  S.) 

Mont.  447.  104;  Hobson  v.  McArthur,  3  McLean 

New  Hampshire. — Craft  v.'Thomp-  (U.  S.)  241 ;    Kent  v.  Lake  Superior 

son,  51  N.  H.  536.  Ship  Canal,  etc.,  Co.,  144  U.  S.  75. 

New  Jersey. — Tinsman  v.  Belvidere  Constmotion  of  Former  Pleading  Not 

Delaware  R.'Co.,  26  N.  J.  L.  148.  Admitted. — Where  a  pleading  refers  to 

New  Torh. — Rauh   v.   Department  and  construes  a  former  pleading  in  the 

of  Public  Parks,  66   How.  Pr.  (N.  Y.  same  action,  a  demurrer  to  the  latter 

Supreme  Ct.)  368;   Bonnell  v.  Gris-  does  not  admit  the  correctness  of  the 

wold,  68  N.  Y.294;  Buffalo  Catholic  construction    therein   pleaded  on  the 

Inst.  r.  Bitter,  87  N.  Y.  250;  Saratoga  former.      Best   v.   Nix,   6  Tex.    Civ. 

County  V,  Seabury,  11   Abb.  N.  Cas.  App.  349. 

(N.  Y.  Supreme  Ct.)  461;   Saratoga  Conrtruoticn  of  a  Statute  Belled  npon 

County   V,    Deyoe,    77    N.   Y.    219;  by  Pleader  Not  Admitted  by  Demurrer. — 

Walsh  V,  New  York,  etc..  Bridge,  96  A  demurrer  to  a  pleading  which  pro- 

N.  Y.  427;    New    York     Protective  ceeds  upon  certain  construction  of  the 

Assoc.  V.  McGrath   (Super.   Ct.),   23  public  statutes  therein  referred  to  does 

N.  Y.  St.  Rep.  209;  Starbuck  v.  Mur-  not  admit  such  construction  to  be  cor- 

ray,  5N.Y.  159;  Kinnier  v.  Kinnier,  45  rect.     Compher  v.  People,  12  111.  290; 

NY.535,  <i#"rOTtf^in58  Barb.  (N.Y.)  Angell  v.  Van  Schaick,  56   Hun  (N. 

424,53  Barb.  (N.  Y.)  454,  3  Abb.  Pr.  Y.)  247;    Finch  v.  Board   of   Educa- 

N.  S.  (N.  Y.)  425,  35  How.  Pr.  (N.  Y.)  tion,  30  Ohio  St.  41 ;    Pennie  v.  Reis, 

66;  Lange  v,  Benedict,  73  N.  Y.  12,29  132  U.  S.  464. 

Am.  Rep.  80;  Kip  v.  New  York,  etc.,  1.  Bonnell   v.   Griswold,  68  N.  Y. 

R.  Co.,  67  N.  Y.  227,  affirming  ^  Hun  294,  affirming  Bonnell  v.  Wheeler,  16 

(N.  Y.)  24;   Armitage   v.  Fisher,  74  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

Hun  (N.  Y.)  167;  Talcott  v.  Buffalo,  81 ;  Avery  v.  Equitable  L.  Assur.  Soc. 

125  N.  Y.  280,  34  N.  Y.  St.  Rep.  871 ;  (Ct.  App.),  27  N.  Y.  St.  Rep.  699,  117 

Douglas  V,  Phenix   Ins.  Co.,  63   Hun  K.  Y.  451 ;  State  v.  Sykes,  28  Conn. 

(N.Y.)  393,  affirming^'^  N.  Y.  St.  Rep.  228. 

309;  Angell  V,  Van  Schaick,  56  Hun  Thus  an  allegation  in  a  complaint 
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ment,  implied  from  the  facts  alleged  or  conclusions  of  law  which 
are  legitimate  deductions  from  such  facts.^ 

Vew  FMti. — A  demurrer  does  not  admit  new  facts ;  the  demur- 
rant  admits  the  truth  of  whatever  is  contained  in  the  pleading 
demurred  to,  and  nothing  more.* 

Matters  Contrary  to  Law. — Nor  does  a  demurrer  admit  allegations 
which  are  legally  impossible,*  or  contrary  to  legislative  enact- 
ment,* or  which  the  law  does  not  allow  to  be  proven.* 

c.  When  Admission  of  No  Effect. — Where  a  pleading  is  so 
uncertain  that  no  intelligent  judgment  can  be  rendered  on  it 
when  admitted,  the  admission  amounts  to  nothing.® 

d.  For  What  Purpose  Admission  Used.— A  demurrer  oper- 
ates as  an  admission  of  the  facts  alleged  only  in  the  case,  and 
for  the  purpose  of  determining  the  legal  sufficiency  of  the  plead- 
ing in  which  such  facts  are  alleged.''  An  admission,  therefore,  of 
the  facts  of  one  cause  is  not  evidence  of  such  facts  in  another 
cause,  between  the  same  parties.® 

4.  Defects  Waived  by.— It  may  be  stated  as  a  general  proposi- 
tion, that  such  defects  as  are  merely  formal  are  waived  by  de- 
murrer upon  other  grounds,  but  such  defects  as  are  not  aided  by 
verdict,  and  which  of  themselves  upon  the  record  destroy  the 
right  of  action,  or  the  pleading  as  a  defense,  are  not  waived. 

that  the  defendant  agreed  to  sell  and        8.  Wheeler  v,  San  Francisco,  etc., 

the  plaintiff  agreed  to  purchase  is  sim-  R.  Co.,  31  Cal.  46. 
ply  an  averment  of  the  legal  effect  of        4.  Griffin  v,  Augusta,  etc.,  R.  Co., 

the  written  instrument,  and  is  not  ad-  73  Ga.  423.     A  demurrer  onlj  admits 

mitted  by  a  demurrer.    Buffalo  Catho-  those  allegations   which  the  law  ad- 

lic  Inst.  V.  Bitter,  87  N.  Y.  250;  Kin-  judges  to  be  true.    Freeman  v.  Frank, 

nier  v,  Kinnier,  45  N.  Y.  535.     See  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  370. 
also  Buffalo  Catholic  Inst,  v,  Weiser,        6.  State  v.  Hamlin,  47  Conn.  116. 
87  N.  Y.  250,  13  N.  Y.  Wkly.  Dig.  512.        6.  State  v,  Everett,  52  Mo.  89. 

1.  Commercial  Bank  v,  Newport  7.  Scoville  v.  Seeley,  14  Conn.  338; 
Mfg.  Co.,  I  B.  Mon.  (Ky.)  16;  Ala-  Pease  v.  Phelps,  10  Conn.  68;  Gray  v, 
mango  v.  Albany  County,  25  Hun  (N.  Finch,  23  Conn.  512;  Havens'  v, 
Y.)  551;  Beethoven  Piano  Organ  Co.  T^  Hartford,  etc.,  R.  Co.,  28  Conn.  90; 
C.  C.  McEwen  Co.  (Super.  Ct.),  35  N.  State's  Attorney  v.  Branford,  59 
Y.  St.  Rep.  88;  Marie  v.  Garrison,  Conn.  402 ;  Chambers  v.  Miller,  9  Tex. 
83  N.  Y.  23.  236;  State  f.  Buchanan,  Wright  (Ohio) 

Upon  a  demurrer,  all  the  allegations  233. 

of  the   complaint   are  to  be  taken  as  8.  Auld  v,  Hepburn,  x  Cranch  (C. 

admitted,  as  well  as  what  can  by  reason-  C.)    122,   166;     Pease    v.    Phelps,    10 

able  intendment  be  implied  therefrom.  Conn.  62 ;  State's  Attorney  v,  Bran- 

Phenix  Nat.  Bank  v.  A.  B.  Cleveland  ford,  59  Conn.  411. 

Co.  (Supreme  Ct.),  34  N.  Y.  St.  Rep.  If  a  demurrer  is  overruled  and  de- 

498,   II  N.    Y.   Supp.   873;  Marie  v.  murrant  answers  over,  the  admission 

Garrison,  83   N.  Y.   14;    Milliken   v.  cannot  be  pleaded  as  evidence  against 

Western   Union  Tel.  (Jo.,  no  N.  Y.  him.    Crogan  r.  Schiele,  53  Conn.  208. 

403;  Hyde  v.  Moffat,  16  Vt.  271.  **  It  cannot  be  conceded  that,  by  de- 

2.  Van  Doren  v,  Tjader,  i  Nev.  380.  murring  to  a  bad  plea,  the  plaintiff 
Where  a  petition   demurred   to    is  admitted  the  facts  therein  stated  as  in- 

afterwards    amended,    the    demurrer  dependent  facts  to  be  used  in  the  trial 

admits  nothing  but  what  was  in  the  of  the  other  issues,   in    this  or  any 

original  petition.     Bryan  v.  Knight,  i  other  action."     Stinson  v.  Gardiner, 

Tex.  180.  33  Me.  100. 
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Thus  a  demurrer  to  a  plea,  filed  without  leave  of  court  when  such 
leave  is  necessary,  is- a  waiver  of  that  objection,^  or  of  the  objec- 
tion that  it  is  filed  out  of  time,^  and  a  demurrer  to  a  complaint 
raising  no  objection  on  account  of  a  defect  of  parties  is  a  waiver 
of  such  objection ,'  as  well  as  the  question  of  the  validity  of  the 
summons  or  process.* 

XI.  HEAXnre— (See  also  XXII.  Demurrer,  Haw  Waived). 
— A  demurrer  should  be  heard  before  the  cause  is  tried  on  the 
facts.^  And  it  has  been  held  to  be  the  proper  practice,  when 
there  are  demurrers  of  several  defendants  pending,  to  bring  them 
all  for  hearing  at  the  same  time.®  A  party  does  not  waive  his 
objections  by  failure  to  attend  and  argue  his  demurrer,'''  or  by 

1.  Hargis  v.  Ayres,  8  Yerg.  (Tenn.)  disposed  of  before  trial  on  issues  to  the 
467;  Gayle  v.  Handle,  4  Port.  (Ala.)  others.  Weir  v,  Pennineton,  11  Ark. 
232 ;  Pollard  v.  Stanton,  5  Ala.  451 ;  745 ;  Ellis  v,  Loumier,  i  Mo.  260. 
Auditor  v.  Woodruff,  2  Ark.  73 ;  After  Jury  Impaneled. — And  it  is  an 
Proctor  V,  Stone,  i  Allen  (Mass.)  193 ;  irregularity  to  take  up  a  demurrer  after 
Washington  v,  Eames,  6  Allen  (Mass.)  impaneling  a  jury;  but  this  irregular- 
417.               •  ity  does  not  affect  the  judgment  on  the 

2.  Callison  v.  Lemons,  2  Port.  (Ala.)  demurrer.  Swenson  v.  Walker,  3 
145 ;  Powers  v.  Bryant,  7  Port.  (Ala.)  Tex.  93. 

9;  Bobe  V.  Frowner,  18  Ala.  89;  Cobb  BepUoatlon    and    Demnrrer. — When 

V.  Miller,  9  Ala.  500;  M'Cutchen  v,  there  is  both  a  demurrer  and  a  replica- 

M'Cutchen,  8  Port.  (Ala.)  151.  tion  to  a  plea,  it  is  a  matter  of  discre- 

S.  Loomis  V.  Tifft,  16  Barb.  (N.  Y.)  tion  with  the  court,  as  to  which  issue 

54X.      See     supra^    VIII.    Specifying  shall  be  disposed  of  first.     Assuming 

Grounds  of  Demurrer.  that  such  discretion  can  ever  be  con- 

4.  Evans  v.  lies,  7  Ohio  St.  233;  trolled,  it  cannot  be  done  where  there 
Klonne  v.  Bradstreet,  2  Handy  (Ohio)  is  no  showing  of  an  abuse  of  the  dis- 
74;  Turpin  v.  Scott,  5  Litt.  (Ky.)  6;  cretion.  My  rick  v.  Merritt,  22  Fla. 
Protection   L.  Ins.  Co.  v.  Palmer,  81  335 ;  Wade  v.  Doyle,  18  Fla.  630. 

III.  88;  People   v.  Mount  Morris,  137        In  Fennsjrlvanla,  it  was  held  that  the 

111.  576;    Hust  V.  Conn,  12   Ind.   257;  court  properly  exercised  its  discretion 

FondduLac  t;.  Bonesteel,  22  Wis.  251;  in  postponing    the  determination   of 

Waterhouse  v.  Freeman,  13  Wis.  339;  the   issues  in  law  until   the  issues  in 

Iowa  Min.  Co.  v.  Bonanza  Min.  Co.,  fact  were  found   by  the  jury,  such  a 

16  Nev.  64.  course  tending  to  promote  accuracy  in 

5.  Kelson  v,  McLaurin,  14  Fla.  45;  pleading,  and  to  prevent  frivolous  de- 
McKinnon  t;.  McCollum,  6  Fla.  376;  murrers.  It  is  also  the  means  of  saving 
Nye  V.  Spencer,  41  Me.  272;  Nve  v,  time,  because  the  finding  of  any  one  of 
Wright,  3  111.  222;  Muldrow  v.  M'Cle-  the  issues  in  fact  for  the  defendant 
land,  I  Litt.  (Ky.)  i ;  Erwin  v.  Austin,  disposes  of  the  whole  case.  Marseilles 
iTex.  App.  Civ.  Cas.,$  1037;  Brooks  T'.  t;.  Kenton,  17  Pa.  St.  248.  See  also 
Douglass,  32  Cal.  208;  State  v.Cowles,  Crucknell  v.  Trueman,  9  M.  &  W. 
5  Ohio  St.  87;  Weir  v,  Pennington,  11  684;  Roberts  v.  Taylor,  7  M.  &  G.  659, 
Ark.  745;  Greenfield  v,  Carlton,  30  49  E.  C.  L.  659;  Burdett  v.  Colman, 
Ark.  547.  13  East  27. 

Demurrer     FUed    with    Answer. —       Otdectlon  Equivalent  to  Demnrrer. — 

Though  the  demurrer    may  be    em-  It  is  better  practice  to  consider  an  ob- 

bodied  in  the  answer,  it  must  be  taken  jection  to  the  jurisdiction  of  the  court 

up  and  considered  separately  before  before  a  hearing  on  the  merits,  even  if 

the  cause  is  called  for  trial  on  the  issue  it  is  not  taken  by  a  formal  demurrer. 

of  fact.     Greenfield  v.    Carlton,    30  Piscataqua  Bridge  v.  New  Hampshire 

Ark.  547.  Bridge,  7  N.  H.  55. 

Demnrrer  to  One  of  Several  Pleas. —        6.  George  v.   Grant,  56  How.  Pr. 

Where  several  pleas  are  filed  and  one  (N.  Y.  Supreme  Ct.)  244. 
is  demurred  to,  the  demurrer  should  be        7.  Hall  v,  Williams,  13  Minn.  260. 
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submitting  the  same  without  argument. 

Ordor  on  Doekot. — A  case  may  be  heard  on  demurrer  out  of  the 
order  in  which  it  stands  on  the  trial  docket.^ 

Votloo  of  Hoaring. — When  notice  of  intention  to  submit  the  de- 
murrer is  necessary,  it  will  be  presumed  to  have  been  given,  un- 
less the  record  shows  affirmatively  to  the  contrary.* 

Xn.  Statute  of  LmiTATion. — As  to  raising  the  objection  of 
the  statute  of  limitations  by  demurrer,  see  article  Limitations, 
Statute  of. 

XTTT.  Ahotheb  Aotiov  PXHDnro. — As  to  raising  this  objection 
by  demurrer,  see  article  Another  Suit  Pending,  vol.  i,  p.  750. 

XIV.  MlSJOlHDSB  07  Cauies  ^ — GoneraUy. — In  nearly  all  jurisdic- 
tions a  demurrer  for  misjoinder  of  causes  of  action  will  lie  to  a 
declaration,  complaint,  or  petition,  when  it  appears  on  the  face 
thereof  that  two  or  more  causes  of.  action  have  been  improperly 
united.*    And  it  makes  no  difference  whether  the  causes  of  ac- 

1.  Under  section  307  of  the  Ohio  Haverstick  v.  Trudel,  51  Cal.  431; 
Code,  cases  on  demurrer  may,  in  the  Dias  v.  Phillips,  59  Cal.  293;  Gates  v, 
discretion  of  the  court,  be  heard  out     KiefT,  7  Cal.  124. 

of  the  order  in  which  they  stand   on  Illinois. — Dalson  v.  Bradberry,  50 

the   trial  docket.     Smith  v.  Pittsburg  111.  S2. 

Exch.  Bank,  26  Ohio  St.  150;  Richards  Indiana. — Burrows   v.   Holderman, 

V.     Travelers*     Ins.      Co.,     80     Cal.  31  Ind.  412;  Fritz  r.  Fritz,  23  Ind.  388; 

505.  Bodley  v.  Roop,  6  Blackf.  (Ind.)  158. 

When  a  demurrer  is  dropped  from  Minnesota. — Sanders  v.  Classon,  13 

the  calendar  for  want  of  prosecution,  Minn.  379;  Hawley  v.  Wilkinson,   18 

and   trial   had   on  the  merits,  the  de-  Minn.  535. 

murrer     is    unavailable.     Livesley  v.  Missouri. — Ashby  v.   Winston,   26 

O'Brien,  3  Wash.  546.  Mo.  210. 

2.  Rich  V.  Hathaway,  18  111.  549.  New     Jersey. — American     Linen 
When  a  cause  is  regularly  called  for  Thread  Co.  v.  Sheldon,  31  N.  J.  L.  420. 

trial,   a    demurrer    pending    may    be  New  Tork. — Blossom  v.  Barrett,  37 

heard  and  disposed  of  without  notice,  N.    Y.   434;    Stannard   v.   Mattice,  7 

a  rule  requiring  one  day's  notice  being  How.    Pr.    (N.    Y.   Supreme   Ct.)  4; 

construed  as  applying  to  the  argument  Clark  v.  Coles,  50   How.    Pr.  (N.  Y. 

of  a  demurrer  in  advance  of  the  calling  Supreme   Ct.)  178;  Earle  v.  Scott,  50 

of  the  cause  for  trial.     Mix  v.  Chand-  How.  Pr.  (N.  Y.  Supreme  Ct.)  506; 

ler,  44  111.  174.  Getty  v.  Hudson  River  R.  Co.,  8  How. 

S.  As  to  joinder  of  causes  of  action  Pr.  (N.    Y.  Supreme   Ct.)    177;   Mc- 

both  at  common  law  and  under  the  Donald  v.  Kountze,  58  How.  Pr.   (N. 

code,  see  article  Actions,  vol.  i,  pp.  Y.  Supreme  Ct.)  152;  Smith  v.  Geort- 

163,  180.  ner,  40  How.  Pr.  (N.  Y.  Supreme  Ct.) 

4.  Alabama. — Jefford   v.  Ringgold,  185;  McKenzie  v.  Hatton,9Misc.  Rep. 

6Ala.544;  Sheppard  V.  Furniss.  i9Ala.  (N.  Y.  C.  PI.)  16;  Nichols  f.  Drew, 

760;  Godbold  V.  Roberts,  20  Ala.  354;  94   N.  Y.  22;   Kelly  v.  Newman,  62 

Copeland   v.    Flowers,    21    Ala.   472;  How.  Pr.  (N.  Y.  C.  PI.)  156;  Gardner 

Wilkinson  v.  Moseley,   30   Ala.  562;  i;.  Ogden,  22    N.  Y.  327;  Malone   v. 

Kent  V.  Long,  8  Ala.  44;  Ragsdale  v,  Stilwell,   15  Abb.  Pr.   (N.  Y.  C.  PI.) 

Bowles,  16  Ala.  62;  Kennedy  v.  Stall-  421 ;  Wells  v.  Jewett,  11  How.  Pr.  (N. 

worth,  18  Ala.  263.  Y.  Supreme  Ct.)  242;  Hart  v.  Metro- 

California. — Lawrence  f.  Montgom-  politan   El.   R.    Co.    (C.    PI.),   27   N. 

ery,  37  Cal.  183;  Hibernia  Sav.,  etc.,  Y.  St.  Rep.  813;  Harris  v.  Eldridge, 

Soc.  V.  Ordway,  38  Cal.  679;  McClory  5  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

V.  McClory,   38    Cal.    575;    Gray    v.  278 ;  Adams  r.  Stevens,  7  Misc.  Rep. 

Dougherty,     25    Cal.     277;     Cox    v.  (N.  Y.  C.  PI.)  468;  Goldbergs.  Utley, 

Western    Pac.    R.   Co.,   47  Cal.   87;  60  N.   Y.  427;  Wiles  v.  Suydam,  64 

840  Volume  VI. 


■moiiidar  of  OauM.                 DEMURRERS.  Miijoinder  of  Cavfei. 

tion  improperly  united  are  stated  in  separate  counts  or  paragraphs, 
or  are  mingled  in  one  count  or  paragraph.^ 

If,  however,  causes  of  action  which  may  be  properly  united  arc 
improperly  mingled  in  one  count  or  paragraph,  the  remedy  for 

such  defect  is  not  by  demurrer  but  by  a  motion  to  make  more 
definite  and  certain.* 

N.  Y.  173;  Zom  V.  Zorn,  38  Hun  (N.  properly  joined.     Caldwell  v,   Cald- 

Y.)  67;  Lee  Bank  v.  Kitching,  7  Bosw.  well,  2  6ush  (Ky.)  453. 

(N.  Y.)  664;  Strauss  v.  Parker,  9  How.  If  no  such  motion  is  made,  the  ob- 

Pr.  (N.  Y.  Supreme  Ct.)  3^ ;  Baggott  jection  to  the  misjoinder  is  deemed  to 

V.  Boulger,  2  Duer  (N.  Y.)  160;  Red-  be  waived.     Civ.  Code  of  Ky.,  §^  113, 

mond  v.  Dana,  3  Bosw.   (N.  Y.)6i5;  114;    McKee    v.    Pope,    18   B.    Mon. 

Wrightt;.Storr8,6  Bosw.  (N.  Y.)  600;  (Ky.)   555;    Wilson  v,    Thompson,! 

Colegrove  v.  New  York,  etc.,  R.  Co.,  Mete.  (Ky.)  127;  Ransdall  v,  Shro|>- 

6  Duer    (N.  Y.)  382;  Waller  v,  Ras-  shire,  4  Mete.  (Ky.)  328;  CaldweH  -v. 

kan,  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  Caldwell,  2  Bush  (Ky.)  452. 

28;   Chipman  v.  Palmer,  77  N.  Y.  51 ;  In  Iowa,  it  has  been  held  that,  under 

Jackson  v,  Brookins,  5   Hun  (N.  Y.)  Rev.  Code  Iowa  i860,  ^  2846,  the  court 

530;    Malone  v.  Stilwell,  15  Abb.  Pr.  may,  on  motion  of  the  defendant,  at 

(N.  Y.  C.  PI.)  421;  Van  Steenburgh  any   time   before  defense,  strike    out 

V.  Tobias,    17    Wend.    (N.   Y.)   562;  of  the  petition  any  cause  or  causes  of 

Smith  w,  Orser,  43  Barb.  (N.  Y.)  187;  action  improperly  joined  with  others. 

Van  Namee  v.  Peoble,  9  How.  Pr.  (N.  Grant  v,  McCarty,  38  Iowa  468. 

Y.  Supreme  Ct.)  198;  Cooper  v.  Bis-  Another  section  of  the  same  code 

sell,  16  Johns.  (N.  Y.)  146.  provides  that  unless  so  made,  all  ob- 

North  Carolina. — Street  v.  Tuck,  84  jections  on  the  ground  of  misjoinder 

N.  Car.  605 ;  North  Carolina  Land  Co.  of  causes  of  action  shall  be  deemed  to 

V.  Beatty,  69  N.  Car.  329;  Bums  v.  be  waived.    Grant  v.  McCarty,  38  Iowa 

Ashwortn,  72  N.  Car.  496;  Cowles  v.  468;  Knott   v,  Tincher,  39  Iowa  628; 

Hardin,    79   N.   Car.   579;    Burns  v.  Flynn  v,  Des  Moines,  etc.,  R.  Co.,  63 

Williams,  88  N.  Car.  159.  Iowa  490. 

Ohio. — Bratton  v.  Smith,  2   W.  L.  1.   Wiles  v.  Suydam,  64  N.  Y.  173; 

M.  (Ohio)  497.  Goldberg  v.    Utley,   60    N.    Y.   427; 

South  Carolina. — Field  v.  Hurst,  9  Harris   v.  Eldridge,  5  Abb.  N.  Cas, 

S.  Car.  277.  (N.  Y.  Supreme  Ct.)  278;  Jamison  v. 

Washington, — Penter  v.  Staight,  i  Copher,  35  Mo.  483;   Kelly  v.  New- 
Wash.  365.  man,  62  How.  Pr.  (N.  Y.  C.  PI.)  156; 

WestVir^nia. — Wheeling w. Trow-  Lamming  v.  Galusha,  135  N.  Y.  239; 

bridge,  5  W.  Va.  354.  Leidersdorf    v.    Second    Ward    Sav. 

Wisconsin. — Newcomb  v.   Horton,  Bank,  50  Wis.  406;  Anderson  t;.  Scan- 

18  Wis.  566;  Barnes  v.  Beloit,  19  Wis.  dia  Bank,  53  Minn.  191 ;  MulhoIIand  v. 

93;  Hackett  v.  Carter,  38  Wis.  394;  Rapp,   50  Mo.  42;  Ederlin  v.  Judge* 

Greene  v,  Nunnemacher,  36  Wis.  50 ;  36  Mo.   350 ;   Young  v.  Coleman,  43 

Streeter  v.  Chicago,  etc.,  R.  Co.,  40  Mo.  179. 

Wis.  294;  Turner  v.  Duchman,  23 Wis.  "  It  would  seem,  therefore,  that  the 

500;  Cary  v.  Wheeler,  14  Wis.  281;  complaint  does  contain  separate  and 

Jesup  V.  City  Bank,  14  Wis.  331 ;  Stil-  distinct  causes  of  action,  upon  either 

well  7'.  Kellogg,   14  Wis.  461 ;  Mead  one  of  which  the  plaintiff  might  re- 

V,  Bagnall,    15   Wis.    156;    Faesi   v.  cover  as  against  some  of  the  defend- 

Goetz,  15  Wis.  231 ;  Jones  v.  Hughes,  ants,  and  it  follows  that  a  demurrer 

x6  Wis.  683;  Baird  v.  McConkey,  20  may   be  interposed   to  each  of  these 

Wis.  297;   Merchants'   Nat.   Bank  v.  causes   of   action,  although   they  are 

Raymond,  27  Wis.  567.  both  stated   in  one  count."     Market, 

Di  Xentnoky,  it  is  held  that  where  etc.,  Nat.  Bank  v,  Jones,  7  Misc.  Rep* 

there  is  a  misjoinder  of  causes  of  ac-  (N.  Y.  Supreme  Ct.)  207. 

tion   in   the    petition,  the    court,    on  2.  Indiana, — Hendry  v.  Hendry,  33 

motion  made  before  defense,  should  Ind.  349. 

compel  the  plaintiff  to  elect  which  he  Kansas, — Ellsworth  v,  Rossiter,  46 

will  prosecute,  and  strike  out  those  im-  Kan.  237. 
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Although  most  of  the  statutes  making  misjoinder  of  causes  of 
action  a  special  ground  of  demurrer  provide  that  objection  may 
be  taken  by  answer,  where  such  defect  does  not  appear  on  the 
face  of  the  pleading,  this  virtually  necessitates  the  taking  of  ob- 
jection for  misjoinder  of  causes,  by  demurrer,  since  the  misjoinder 
will  always  appear  oh  the  face  of  the  pleading.^ 

MoBt  go  to  Whole  Pleading. — In  order  that  a  demurrer  may  reach  the 
misjoinder  of  causes  of  action,  it  must  be  to  the  whole  declara^ 
tion,  complaint,  or  petition,*  and  not  merely  to  the  defective 
count  or  breach.* 

Two  or  More  Good  Oaueei  of  Aedon  Veoeoiery. — And  a  demurrer  cannot 
be  sustained  for  misjoinder,  unless  the  pleading  contains  two  or 
more  good  causes  of  action.* 

■ 

Missouri. — Mulholland  v.  Rapp,  50  v.  Hannibal,  etc.,  R.  Co.,  36  Mo.  202.. 

Mo.  42;  House  ZK  Lowell,  45  Mo.  381 ;  These  cases  were,  however,  expressly 

Pickering  v.  Mississippi  Valley  Nat.  overruled  by    Bliss,   J.,  in   House   v. 

Tel.  Co.,  47  Mo.  457;  State  v.  Titt-  Lowell,  45  Mo.  381.     See  also  Picker- 

mann,  103  Mo.  553.  ing  v,   Mississippi   Valley   Nat.  Tel. 

New     Tork. — Wood     v.   Anthony,  Co.,  47  Mo.  457. 

9  How.  Pr.  (N.  Y.  Supreme  Ct.)  70;  1.  Pomeroy's  Code  Remedies,  ^  443. 

Bass  t^.  Comstock,  38  N.  Y.  21;  Dor-  2.  i  Chitty's   Pldgs.   228;   Bougher 

man  v,  Kellam,  14  How.   Pr.  (N.   Y.  v.  Scobey,    16  Ind.  151;   Fletcher  r. 

Supreme  Ct.)  184;  Cheney  v,  Fisk,  22  Piatt,  7  Blackf.  (Ind.)  522;  Ferriss  v. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  236;  North   American  F.  Ins.  Co.,  i  Hill 

Freer  V.  Denton,  61  N.  Y.  492;  Waller  (N.    Y.)   71;    Smith    v.    Merwin,    15 

v.  Raskan,   12  How.  Pr.  (N.  Y.  Su-  Wend.  (N.  Y.)  185;  Hannahs  t'.  Ham- 

preme  Ct.)  28.  mond,  28  Abb.  N.  Cas.   (N.  Y.  Su- 

Wisconsin, — Sentinel  Co.  v,  Thom-  preme  Ct.)  317;    Fernald  v.  Garvin, 

son,  38  Wis.  489;   Riemer  v.  Johnke,  55  Me.  414. 

37  Wis.  258;  Akerly  v.  Vilas,  25  Wis.  8.  i  Chitty's  Pldgs.  228;  Ferriss  v, 

703;  Claric-y.  Lang^orthy,  12  Wis.442.  North  American  F.  Ins.  Co.,  i  Hill 

Contra.— In    California^  it    is  held  (N.  Y.)7i;  Kingdon  v.  Nottle,  i  M. 

that  a  demurrer  will  lie  for  this  defect.  &  S.  355. 

Buckingham  v.  Waters,  14  Cal.  146;  Demurrer  to  Counts  In  Case  and  Tree- 
White  V,  Cox,  46  Cal.  169;  Nevada  immb. — If  counts  in  case  and  trespass 
County,  etc..  Canal  Co.  v.  Kidd,  43  be  joined,  and  the  defendant  demurs 
Cal.  180 ;  Watson  r.  San  Francisco,  to  one  count  only,  the  demurrer  must 
«tc.,  R.  Co.,  41  Cal.  17.  be  overruled.  The  misjoinder  can  be 
It  was  also  held  in  certain  iV>w  3^i>r*  reached  only  by  demurrer  to  the 
•cases,  since  overruled,  that  a  demurrer  whole  declaration.  Ragsdale  v.  Bowles, 
'would    reach    this    defect.     Getty  v.  16  Ala.  62. 

Hudson  River  R.  Co.,  8  How.  Pr.  (N.  Joinder  of  I>einiirrer  to  Wnole  Declaim- 
Y.  Supreme  Ct.)  177;  Van  Namee  v,  tlon  with  Demurrer  to  Fart. — A  de- 
Peoble,  9  How.  Pr.  (N.  Y.  Supreme  murrer,  however,  to  a  complaint  for 
Ct.)  198;  Durkee  v.  Saratoga,  etc.,  R.  misjoinder  of  causes  of  action,  while 
Co.,  4  How.  Pr.  (N.  Y.  Supreme  Ct.)  properly  directed  to  the  whole  com- 
226;  Pike  V.  Van  Wormer,  5  How.  Pr.  plaint,  may  be  united  with  a  demurrer 
<N.  Y.  Supreme  Ct.)  171;  Acome  v,  to  a  part  only  of  the  causes  of  action 
American  Mineral  Co.,  11  How.  Pr.  on  the  ground  of  insufEcicnt  state- 
(N.  Y.  Supreme  Ct.)  24.  ment.  Hannahs  v.  Hammond  (Su- 
it was  formerly  the  rule  in  Missouri  preme  Ct.),  19  N.  Y.  Supp.  883. 
not  only  that  a  demurrer  would  lie,  4.  Lee  v.  Simpson,  29  Wis.  333; 
but  also  a  motion  in  arrest  of  judg-  Truesdell  v.  Rhodes,  26  Wis.  215; 
ment  after  verdict.  Hoagland  v.  Han-  Jenkins  v.  Thomason,  32  S.  Car.  254; 
nibal,  etc.,  R.  Co.,  39  Mo.  451 ;  Farm-  Willard  v.  Reas,  26  Wis.  540;  Bassett 
€r8'  Bank  v,  Bayliss,  41  Mo.  274;  r;.  Warner,  23  Wis.  673 ;  Patten  Paper 
McCoy  V,  Yager,  34  Mo.  134;   Clark  Co.  v,  Kaukauna  Water-Power  Co., 
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Sffiet  of  Sostalniii^  Demfirrtr. — In  several  states  the  sustaining  of  a 
demurrer  for  misjoinder  of  causes  of  action  is  not  fatal  to  the  ac- 
tion, but  the  court  may,  at  its  discretion,  order  the  action  to  be 
divided  into  as  many  different  actions  as  may  be  necessary  to 
properly  determine  the  different  causes  of  action  improperly 
joined.^ 

XY.  Want  of  Stttficievt  Facts— 1.  Declaration  or  Complaint. — 
If  a  declaration,  complaint  or  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  defendant  may  demur 
upon  that  ground.*    This  is  one  of  the  most  common  causes  of 

70  Wis.  659;  Cox  t;.  Western  Pac.  R.  Neiu    Tork. — Robinson   v,  Judd,  9 

Co.,  47  Cal.  87;   Times  Pub.  Co.  v.  How.  Pr.  (N.  Y.  Supreme  Ct.)  383; 

Everett,  9  Wash.  518;  Smith  v.  Rath-  N.  Y:  Code  (1852),  §  172. 

bun.  22  Hun  (N.  Y.)  150;   Sullivan  v.  North  Carolina. — Street  z;.  Tuck,  84 

New  York,  etc.,  R.  Co.,   i  Civ.  Pro.  N.  Car.  605;    Finch  r.  Baskervi lie,  85 

Rep.  (U.  S.  Circuit  Ct.)  285.  N.  Car.  205;    Hodges  v.  Wilmington, 

Where  the  facts  pleaded  would  not  etc.,  R.  Co.,  105  N.  Car.  170;  Ashe  v. 

constitute  a   "cause  of   action,"   the  Gray,  90  N.  Car.  137;  Code  N.  Car.,  ^ 

same  facts  should  not  be  held  to  con-  131.     Where  a  complaint  contains  a 

stitute  a  second  *.*  cause  of  action  "  im-  cause  of  action  of  which  the  court  has 

properly  joined,  for  which  a  demur-  not,  and  others  of  which  it  has,  juris- 

rcr  would    lie.      The   remedy  is    by  diction,   the  court  will  disregard  the 

motion  to  strike   out   the    irrelevant  former  and  proceed  to  try   the  latter, 

matter.  Sullivan  v.  New  York,  etc.,  R.  Ashe  v.  Gray,  90  N.  Car.  137. 

Co.,  I  Civ.   Pro.  Rep.  <U.  S.  Circuit  South  Carolina. — Field  v.  Hurst,  9 

Ct.)285.  S.  Car.  277;  Code S.  Car.  (1882),  4  193. 

"The  first  coimt  being  demurrable  Wisconsin. — Code  Wis.,  c.  125,  §  36. 

because  it  states  no  cause  of  action,  it  In  Florida,  this  is  also  the  rule.    Jef- 

follows  that  there  is  no  misjoinder  of  f  erson  County  v.  Hawkins,  23  Fla.  327 ; 

causes  of  action,  and  consequently  that  Rev.  Stat.  Fla.  (1892),  §  1004. 

the  demurrer    on  the  latter  ground  lb  Indiana,  this  does  not  seem  to  be 

cannot  be  sustained.    It  is  only  where  left  to  the  court's  discretion  as  in  the 

the  inconsistent  counts  each  state  a  states  mentioned,  but  it  is  provided 

good  cause  of  action  that  the  demurrer  that  "  where  a  demurrer  is  sustained 

for  misjoinder  or  multifariousness  will  on  the  ground   of    several  causes  of 

hold."    Lee  v.  Simpson.  29  Wis.  337.  action  being  improperly  joined  in  the 

iBGoiislBteiit  Qronnda. —  A  demurrer  same  complaint,  the  court  shall  order 

upon  the  ground  that  the  facts  stated  the    misjoinder  to   be  noted  on  the 

are  insufficient  to  constitute  a  cause  of  order  book,  and  cause  as  many  sep- 

action,  and    upon    the    ground    that  arate  actions  to  be  docketed  between 

there  is  a  misjoinder    of    causes    of  the  parties  as  there  are  causes  decided 

action,   is    inconsistent,   since,  if  no  by  the  court  to  be  improperly  joined, 

cause  of  action  is  stated,  there  can  be  and   each   shall   stand  as  a    separate 

no  misjoinder  of  causes.    Berford  v,  action."     Code  Civ.  Pro.  Ind.  (1881), 

Bames,  45  Hun  (N.  Y.)  253 ;  Sullivan  4  W^- 

V.  New  York,  etc.,  R.  Co.,  1  Civ.  Pro.  Nor  will  a  judgment  be  reversed  in 

Rep  (U.  S.  Circuit  Ct.)  285.  this   state   for  error   in   ruling  upon 

1.  Kansas. — Woodman  v.  Davis,  32  demurrer  for  misjoinder.     Rennick  v, 

Kan.  344;  Code  Kan.,  §  92.  Chandler,    59    Ind.    354  ;      Coan    v. 

Nebraska, — When&ereisamisjoin-  Grimes,  63  Ind.  21;  Lane  v.  State,  2*j 

<5eT  of  causes  of  action  the  plaintiff  Ind.  108. 

should  be  required  either  to  elect  upon  S.  Alabama. — Emanuel  v.  Ketchum, 

which  cause  of  action  he  will  proceed,  31   Ala.   357 ;    Martin   v,   Woodall,  z 

or  file  a  separate  petition  for  each  cause  Stew.  &  P.  (Ala.)  244;  Robinson  v» 

of  action.    When  such  petitions  are  Drummond,  24  Ala.    174;    Erwin  tr. 

Tiled  an  action  should  be  docketed  for  Erwin,  25  Ala.  236 ;  Adams  v.  Adams, 

each  petition.    Alexander  v.  Thacker,  26  Ala.  373;   Morrison  v.  Spears,  8 

30  Neb.  614;  Code  Neb.,  $  97.  Ala.  93. 
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demurrer,  ahd  the  specific  application  of  this  rule  to  the  various 
kinds  of  actions,  and  to  actions  related  to  particular  subject 
matters,  will  be  found  treated  of  in  all  those  articles  throughout 
this  work  wherein  the  requisites  of  declarations  and  complaints  in 
particular  connections  are  considered. 

Arkansas. — Wade   v.    Bridges,    24  Aultxnan,  etc.,  Co.  t/.  Cole,  16  Neb.  4; 

Ark.  569;  Wilson  v.  Shannon,  6  Ark.  Merriam  v.  Miller,  22  Neb.  3i8;  State 

196;    Alexander  v,    Foster,    16    Ark.  v.    Chicago,    etc.,    R.    Co.,    19  Neb. 

660 ;  Goodwin  v,  Robinson,  30  Ark.536.  476. 

California, — Gilmore  v,  Lycoming  Nevada, — Gerrens    v,   Huhn,    etc., 

F.  Ins.  Co.,  55  Cal.  123.  Silver  Min.  Co.,  10  Nev.  137. 

Connecticut,  —  Lee    v.   Barkhamp-  New   Tork, — ^Johnson  v.  Wetmore, 

sted,  46  Conn.  215;  Bakewell  v,  Dal-  12  Barb.  (N.  Y.)  433;  Haire  v.  Baker, 

ton,  5  Day  (Conn.)  489.  5  N.  Y.  357;  Paine  v.  Smith,  2  Duer 

Georgia, — Georgia  Pac.  R.  Co.  v,  (N.  Y.)298;  Hyde  v.  Conrad,  5  Haw. 

Richardson,  80  Ga.  727.  Pr.  (N.  Y.  Supreme  Ct.)  112,  3  Code 

Illinois. — Matthews  v.   Storms,   72  Rep.  (N.  Y.)  162;  Anibal  v.  Hunter, 

111.  316;  Illinois  F.  Ins.  Co.  v,  Stanton,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  255 ; 

57  111.  354.  DeWitt  v.  Swift,  3  How.  Pr.  (N.  Y. 

Indiana, — Lewis    v,    Edwards,    44  Supreme  Ct.)  280,  6  N.  Y.  Leg.  Obs. 

Ind.   333;  Debolt   v.  Carter,  31  Ind.  314;  Durkeev.Saratoga,  etc.,  R.Co.,  4 

355;  Goodnight  v,  Goar,  30 Ind.  418;  How.   Pr.  (N.  Y.  Supreme  Ct.)  226; 

Neal  V,  State,  49  Ind.  51 ;  Reynolds  v,  Noxon  v,  Bentley,  7  How.  Pr.  (N.  Y. 

State,  61  Ind.  392;   Wright  v,  Jordan,  Supreme  Ct.)  316;  overruling Glennj 

71  Ind.  i;  Galvin  T'.  Woollen,  66  Ind.  v.  Hitchin8,4How.  Pr.  (N.Y.Supreme 

464.  Ct.)  98;  Purdy  v.  Carpenter,  6  How. 

Iowa, — Chicago,  etc.,  R.  Co.  v,  Pr.  (N.  Y.  Supreme  Ct.)  361 ;  Fry  tf, 
Burlington,  etc..  Elevator  Co.,  73  Iowa  Bennett,  5  Sandf.  (N.  Y.)  54;  Graham 
629;  Childs  V.  Griswold,  15  Iowa  438;  v.  Camman,  5  Duer  (N.  Y.)  697;  Car- 
Clark  V,  Cress,  20  Iowa  50;  Martin  v,  penter  v.  Bell,  i  Robt.  (N.  Y.)  yri; 
Dobbins,  32  Iowa  594;  Merchants'  Mills  v.  Gould,  42  N.  Y.  Super.  Ct, 
Nat.  Bank  v.  Montgomery,  32  Iowa  119;  Maynard  v.  Talcott,  11  Barb.  (N. 
602;  Rhoadabeck  v,  Blair  Town  Lot,  Y.)  569;  Richards  v.  Edick,  17  Barb, 
etc.,  Co.,  62  Iowa  368;  Walker  v,  (N.  Y.)  260;  Hatch  v,  Peet,  23  Barb. 
Pumphrey,  82  Iowa487.  (N.  Y.)  575;    People  v.  New  York, 

Kansas. — Bradley  v.  Parkhurst,  20  28    Barb.    (N.    Y.)    240;    Perkins    v, 

Kan.  462;  Leavenworth,  etc.,  R.  Co.  Church,  31  Barb.  (N.  Y.)  84;  Walton 

V.  Wilkins,  45  Kan.  674.  v,   Walton,   32    Barb.    (N.    Y.)    203; 

Kentucky. — Quisenberry  v,  Artis,  i  Hotchkiss  v.  Eltixig,  36  Barb.  (N.  Y. ) 

Duv.  (Ky.)  30.  38;  Richtmyer  v,  Richtmyer,  50  Barb. 

Louisiana. — Levy  v.  Roos,  32  La.  (N.  Y.)  55;  Hathaway  v.  Quimby,  i 

Ann.  1029.  Thomp.  &  C.  (N.  Y.)  386;  Ward  v, 

Massachusetts. — Batchelder t;.Batch-  Guyer,  3  Thomp.  &  C.  (N.  Y.)  58; 

elder,  2  Allen  (Mass.)  105;  Beatty  v.  Groat    v,     Phillips,    6    Thomp.     & 

Randall,  5  Allen  (Mass.)  441;  Thom-  C.    (N.    Y.)    42;    Porter    v,    Kinga- 

son  v.  0*Sullivan,  6  Allen(Ma88.)303;  bury,    5    Hun    (N.    Y.)   597;    Hook 

Witt  v.  Potter,  125  Mass.  360;  Dickie  v,  Pratt,  8   Hun   (N.  Y.)    102;    Case 

V.  Boston,  etc.,  R.  Co.,  131  Mass.  516;  v,   Carroll,   35  N.  Y.   385;    Lewis  v. 

Winslow  V.  Plimpton,  134  Mass.  44;  Park  Bank,  42  N.  Y.  463;  Bumham 

Osborn  v.  Osborn,  1x4  Mass.  515.  v,  De  Bevorse,  8  How.  Pr.  (N.  Y.  Su- 

Missouri. — Chase  v,   Alexander,   6  preme   Ct.)    159;    Hall   v,   Taylor,    8 

Mo.   App.  505;  Graves  t;.  Pierce,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)   428; 

Mo.  423;  Howell  V.Stewart,  54 Mo. 400.  Spier  v,  Robinson,  9  How.  Pr.  (N.  Y. 

Montana. — Hope  Min.  Co.i'.  Brown,  Supreme  Ct.)  325 ;  Sheldon  v.  Hoy,  ii 

7  Mont.  550;  Mattingly  v.  Lewisohn,  How.  Pr.  (N.  Y.  Supreme    Ct.)    n; 

8  Mont.   259;   Milligan-t;.  Savery,  6  Buzzard  v,  Knapp,  6  Abb.  Pr.  (N.  Y. 
Mont.  129 ;  Ducie  v.  Ford,  8  Mont.  233.  Super.   Ct.)    198;    12   How.   Pr.     (N. 

Nebraska. — Peters  v,  Dunnells,  5  Y.  Supreme  Ct.)  504;  Myers  v,  Ma- 
Neb.  460;  Hurley  v.  Cox,  9  Neb.  230;  chado,  14  How.  Pr.  (N.'Y.  Super.  Ct.> 

344  Volume  VI. 


¥iat  of  SnAeient  AmU.           DEMURRERS.  Flea  or  Aniwor. 

2.  Plea  or  Answer. — So,  also,  the  plaintiff  may  demur  to  the 
plea  or  answer  on  the  ground  that  it  does  not  state  sufficient 
facts  to  constitute  a  defense.^ 

149;  Dunderdale  v.  Grymes,  16  How.  West  Virginia, — Dimmeyv.  Wheel-. 

Pr..(N.  Y.  Supreme  Ct.)  195;  Walton  ing,  etc.,  R.  Co.,  27  W.  Va.  32. 

V.  Walton,  20   How.  Pr.  (N.  Y.  Su-  Wisconsin. — McFarlane  v.  Milwau- 

preme  Ct.)  347;  Walrath  v.  Handy,  kee,  51  Wis.  691;  Whitwam  v.  Wis- 

24  How.  Pr.  (N.  Y.  Supreme  Ct.)  353 ;  consin,  etc.,  R.  Co.,  58  Wis.  408 ;  Hoth 

Olery  v.  Brown,  51    How.  Pr.  (N.  Y.  v.  Peters,  55  Wis.  405. 

Supreme  Ct.)  92 ;  Meyers  v,  Trimble,  United  States. — McClure  v.  Oxford 

I  Abb.    Pr.    (N.    Y.   C.    PI.)     402;  County,  94  U.  S.  429. 

Palmer  v.  Smedley,  28  Barb.  (N.  Y.)  1.  Alabama. — Barbour  v.  Washing- 

468,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  ton  F.,  etc.,  Ins.  Co.,  60  Ala.  433; 

205;  Meyer  v.  Louisville,  7  Abb.  Pr.  Mead  v.  Hughes,  15  Ala.  141. 

(N.  Y.  Supreme  Ct.)7;  Anonymous,  Connecticut. — Edwards  v.  White,  1 3 

II  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  231 ;  Conn.  36. 

Bishop  V.  Edmiston,  16  Abb.  Pr.  (N.  Illinois.  —  Clay  F.  &  M.  Ins.  Co.  v. 

Y.  Supreme  Ct.)  466;  Carpenter  v.  Wusterhausen,  75  111.  285. 

Bell,  19  Abb.  Pr.  (N.  Y.  Super.  Ct.)  Indiana.  —  State  v.    Ruhlman,    in 

258;  Miles  t'.  Titus,  2  Abb.  N.  Cas.  (N.  Ind.  17;    Lewis  v.  Edwards,  44  Ind. 

Y.  Super.  Ct.)  173 ;  Code  of  Pro.,  §  155 ;  333. 

Eno  V.  New  York,  7  Hun  (N.  Y.)  320,  Missouri. — St.  Louis  Gas  Light  Co. 

a^r«i'if^53  How.Pr.  (N.Y.)382;  On-  v.  St.  Louis,  11  Mo.  App.  55,  84  Mo. 

derdonk  v.  Onderdonk  (Ct.  App.),  37  202. 

N.  Y.  St.  Rep.  918,  127  N.  Y.  196,  af-  New  Jersey. — Hobokenv.  Evans,  31 

firming  (Supreme  Ct.)  26  N.  Y.  St.  N.  J.  L.  342. 

Rep.  966 ;  Newton  v.  Browne,  6  Misc.  New   York.  —  Nichols  v.   Tones,  6 

Rep.(N.Y.  City  Ct.)  603;  Lent  V.  New  How.  Pr.  (N.  Y.  Supreme  Ct.)  355; 

York,  etc.,   R.   Co.,  130  N.  Y.  510;  Salinger  v.  Lusk,  7  How.  Pr.  (N.  Y. 

Edson  V.  Girvan,  29  Hun  (N.  Y.)  422;  Supreme  Ct.)  430;  Wisner  v.  Teed,  9 

Lienan  v.  Lincoln,  2  Duer    (N.  Y.)  How.  Pr.  (N.  Y.  Supreme  Ct.)  143. 

670;  Vanderpool  v.  Tarbox,  7  N.  Y.  In  this  state  the  rule  laid  down  by 

Leg.  Obs.  150 ;  Bristol  v.  Rensselaer,  the  later  decisions  is  that  a  demurrer 

ctc.,R.  Co.,  9  Barb.  (N.  Y.)  158;  Pah-  will   not  lie  to  an  answer  which   is 

quioque  Bank  t;.  Martin,  11  Abb.  Pr.  merely  defensive  asking  no  affirmative 

(N.  Y.  Supreme  Ct.)  291;  Hatch  v.  relief,   but    only    to   an    answer  con- 

Peet,  23  Barb.  (N.  Y.)  575;  Schenke  taining    new    matter.     Lund  v.  Sea- 

V.  Rowell,  7  Daly  (N.  Y.)  286,  3  Abb.  man's  Sav.    Bank,  23  How.   Pr.  (N. 

K.  Gas.  (N.  Y.)  42;   Hall  v.  South-  Y.    Supreme  Ct.)    258;    Thomas    v, 

mayd,  15  Barb.  (N.Y.)  32;  Thompson  Harrop,    7    How.    Pr.    (N.    Y.     Su- 

t^.  Gould,  16  Abb.  Pr.   N.  S.  (N.  Y.  preme  Ct.)  57 ;  Roosa  v.  Saugerties, 

Supreme  Ct.)  424.  etc..  Turnpike  Road  Co.,  8  How.  Pr. 

OA/o.— Roberts  v.  Elmore,  4  Wkly.  (N.    Y.   Supreme    Ct.)    237;    Richt- 

L-  Gaz.  (Ohio)  393;  Sutton  v.  Mc-  myer  v.  Haskins,  9  How.  Pr.  (N.  Y. 

flhany,  5  W.  L.  T.  (Ohio)  356;  Combs  Supreme  Ct.)  481 ;  Myatt  v.  Saratoga 

j;.  Watson,  32  Ohio  St.  228;  Finch  v.  County  Mut.  Ins.  Co.,  9  How.  Pr.  (N. 

Finch,  10  Ohio  St.  501 ;  Gill  v.  Sells,  Y.    Supreme    Ct.)    488;     Smith     v. 

17  Ohio  St.  195;  Garver  v.  Miller,  16  Greenin,  2  Sandf.  (N.  Y.)  702;   Wat- 

OtioSt.  527.  son  V.  Husson,   i  Duer  (N.  Y.)  242; 

^^«gon.'--C\\ne,  V.  Cline,  3  Oregon  Ketcham  v.  Zerega,  i  E.  D.  Smith  (N. 

355-  Y.)    553;    Loomis    v.    Dorshimer,  8 

'^^ode  Island. — Richmond  v.  Brook-  How.   Pr.    (N.    Y.    Supreme  Ct.)  9; 

**>^>  48  Fed.  Rep.  241.  Simpson  v.  Loft,  8  How.  Pr.  (N.  Y. 

^Quik Carolina. — Chalmers  t;.  Glenn,  Supreme  Ct.)  234;  Mead  v.  Florence, 

i^S.  Car.  469;  Bischoff  v.  Blease,  20  9  How.   Pr.   (N.   Y.    Supreme    Ct.) 

o.  Car.  460;  Felder  v.  Walker,  24  S.  396;  Kneedlerv.  Sternbergh,  10  How. 

Car.  596.  Pr.  (N.  Y.  Supreme  Ct.)  67;  Perkins 

Waskington. — Wilkeson  Coal,  etc.,  v.   Farnham,    10  How.   Pr.     (N.    Y. 

Co.  V.  Driver,  9  Wash.  177;  Smith  v.  Supreme  Ct.)  120;  Reilay  v.  Thomas, 

^"»' 3  Wash.  Tcr.  332.  11   How.   Pr.   (N.  Y.  Supreme    Ct.) 
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3.  Demurrer  the  Proper  Bemedy. — Objection  to  a  complaint  or 
answer  on  the  ground  that  it  does  not  state  sufficient  facts  can  be 
taken  only  by  demurrer  or  on  the  trial.*  It  cannot  be  taken  by 
motion.* 

4.  Couitniction  of  Pleadings  on  Semnrrer. — On  demurrer  to  a 
complaint  as  defective,  in  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  complaint  must  be  liberally  con- 
strued,  and  all  its  allegations  for  the  purposes  of  the  demurrer 
taken  as  true.*  And  such  demurrer  can  be  sustained  only  where 
the  complaint  presents  defects  so  substantial  and  fatal  as  to  au- 
thorize the  court  to  say  that,  taking  all  the  facts  to  be  admitted, 
they  furnish  no  cause  of  action  whatever.*     If  the  facts  stated 

266;  Gilbert  v.  Covell,   16  How.  Pr.  Oregon. — CUne    v.   Cllne,   3    Ore- 

(N.  Y.  Supreme  Ct.)  34;  Sleight  v,  gon  355. 

Hancox,  4  Abb.  Pr.  (N.  Y.  Supreme  Washington. — Wilkeson  Coal,  etc., 

Ct.)    245.      In   this  case    Hopkins  r.  Co.  v.  Driver,  9  Wash.  177. 

Everett,  6  How.   Pr.   (N.  Y.  Supreme  United  States. — Richmond  t^.Brook- 

C*^')    159?  Salinger   v.  Lusk,  7  How.  ings,  48  Fed.  Rep.  241. 

Pr.    (N.    Y.    Supreme  Ct.)   430,  and  However,   if  such  motion   is  made 

Wisner  v.  Teed,  9  How.  Pr.  (N.  Y.  and  passeVl  upon  in  such  case  without 

Supreme  Ct.)  143,  were  overruled.  objection  on  that  ground,  the  form  of 

Ohio. — Shillito  v.  Merchants,  etc.,  raising  the  question  will  not  consti- 

Ins.  Co.,  3  Wklj.  L.  Gaz.  (Ohio)  296;  tute  a  reversible  error.     Rhoadabeck 

Garver  v.  Miller,  16  Ohio  St.  532.  v.    Blair    Town    Lot,    etc.,    Co.,    63 

Texas. — Glasscock  v.  Hamilton,  62  Iowa  368. 

Tex.  143.  Objection  to  Answer. — Objection  to 

Wisconsin. — State   v.   McGarry,   21  an  answer,  on  the  ground  that  it  does 

Wis.  496;   Dietrich  v.  Koch,  35  Wis.  not  state  facts  constituting  a  defense, 

618.  cannot  be  taken  under  Code  Iowa,  §$ 

A  defense   or  counterclaim  is  de-  2648,  2664,  2719,  by  motion  to  strike 

murrable  unless  good  as  to  all  the  de-  out,  but  must  be  raised  by  demurrer, 

fendants  jointly  answering.     Tailor  v.  Walker  v.  Pumphrey,  82  Iowa  487. 

Spatilding,  12  Civ.  Pro.  Rep.  (N.  Y.  Contra. — Where  an  answer  does  not 

Super.  Ct.)  123.  state  facts  sufiicient  to  constitute  a  de- 

1.  Carpenter  v.  Bell,  i  Robt.  (N.  fense  to  the  plaintiffs  cause  of  action, 
Y.)  711,  19  Abb.  Pr.  (N.  Y.)  258;  the  defect  may  be  reached  either  hj 
Budd  V.  Bingham,  18  Barb.  (N.  Y.)  demurrer  or  by  motion  to  strike  out. 
494;  Noxon  V.  Bentley,  7  How.  Pr.  Howell  v.  Stewart,  54  Mo.  400; 
(N.  Y.  Supreme  Ct.)  316.  Seeinfra^  Sapington  v.  Jeffries,  15  Mo.  628; 
XXI.  Defects  Not  Waived  by  Fail-  Cashman  v.  Anderson,  26  Mo.  67; 
nre  to  Demur.  Robinson  v.  Lawson,  26  Mo.  69. 

2.  Arkansas. — Goodwin  v.  Robin-  8.  See  article  Construction  of 
son,  30  Ark.  536;  Wade   v.  Bridges,  Pleadings,  vol.  4,  p.  741. 

24  Aric.   569;  Wilson  v.   Shannon,  6  4.  Richards  t.  Edick,  17  Barb.  (N. 

Ark.    196;    Alexander    v.   Foster,    16  Y.)  260;  Piereon  t;.  McCurdy,6i  How. 

Ark.  660.  Pr.  (N.  Y.  Supreme  Ct.)  134;  Olery 

Indiana. — Reynolds    v.    State,    61  v.  Brown,  51   How.  Pr.  (N.   Y.  Su- 

Ind.  392.  preme  Ct.)  92;  Graham  t^.  Camman, 

loTva. — Childs  v.  Griswold,  15  Iowa  13  How.  Pr.  (N.  Y.  Super.  Ct.)  360; 

438 ;  Clark  TT.  Cress,  20  Iowa  50 ;  Mar-  Farmers',  etc.,  Nat.  Bank  v.  Rogers 

tin   V.   Dobbins,    32   Iowa  594;   Mer-  (Buffalo  Super. Ct.),  17 N.  Y.  St.  Rep. 

chants'    Nat.  Bank   v.   Montgomery,  381 ;  Ball  v.  Fulton  Conntv,  31  Ark. 

32    Iowa    602;    Rhoadabeck  v.   Blair  379;  Darby  v.  Cabanne,  i  ido.  App. 

Town  Lot,  etc.,  Co.,  62  Iowa  368.  126;  State i>.  Carroll,  63 Mo.  156;  Rath- 

Kansas. — Bradley  v.  Parithurst,  20  bum  v.  Burlington,  etc.,  R.  Co.,  16 

Kan.  462.  Neb.  441 ;  Mills  v.  Rice,  3  Neb.  76. 

Ohio. — Finch  v.  Finch,  10  Ohio  St.  The  sixth  ground  of  demurrer,  as 

501 ;  Gill  V.  Sells,  17  Ohio  St.  195.  specified  in  section  40  of  the  Practice 
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in  the  complaint  entitle  the  plaintiff  to  any  relief,  a  demurrer  for 
want  of  sufficient  facts  should  be  overruled.^  So,  also,  if  the  an- 
swer to  a  complaint  raises  material  issues  upon  the  matters  al- 
leged in  the  complaint,  a  demurrer  for  want  of  sufficient  facts 
will  not  be  sustained.* 

5.  What  Defects  Beached  by. — A  general  demurrer  on  the  ground 
of  insufficiency  of  facts  is  permissible  only  when  the  pleading  is 
bad  in  substance,*  since  such  a  demurrer  goes  only  to  the  defect 

Act,   "that   the    complaint  does    not  Brenham,  50  Cal.  551 ;  Hoosier  Stone 

state  facts   sufficient  to    constitute  a  Co.  v.   Louisville,  etc.,    R.  Co.,   131 

cause  of  action,'*  is  confined  to  those  Ind  575;  Cartee  v.  Spence,  24  S.  Car. 

cases  in  which  no  cause  of  action  at  550;  Wilder  v,  McCormick,  2  Blatchf. 

all,  as  against  the  defendants,  arises  (U.  S.)  31. 

from  the  complaint.   Summers  v.  Far-  lUiistratloni. — If  the  facts  alleged  in 

ish,  10  Cal.  347.  the  complaint  are  such  that,  if  estab- 

Under  the  code  of  lowa^  a  demurrer  lished     on    the     hearing,    the    court 

is  allowed  only  when  the  petition,  "by  would  grant  the  relief  sought,  a  de- 

a  fair  and  natural  construction,  does  murrer  on  the  ground  that  it  does  not 

not  show  a  substantial  cause  of  action."  state    facts   sufficient    to    constitute  a 

McFaul  V.  Ramsey,  20  How.  (U.  S.)  cause  of    action    will    be    overruled. 

523.  Hillman  v.  Hillman,  14  How.  Pr.  (N. 

UunffleleiieyofGoiiiplaliit. — A  demur-  Y.  Supreme  Ct.)  456. 

rer  to  a  complaint  for  want  of  certain  A  complaint  which  alieges  the  for- 

allegations  should  be  sustained  if  such  mation  of  a  certain  copartnership,  the 

allegations  are  material,  although  It  appointmentofW.  as  manager  thereof, 

had  originally  contained  them  and  they  the   purchase  of  a    large  amount  of 

had  been  stricken  out  as  immaterial  on  stock  by  it,  and  a  sale  or  closing  out 

motion  of  the  defendant;  but,  in  such  of  such  stock  by  order  of  W.,  at  a  loss 

a  case,  the  plaintiff  should  be  allowed  of  $300,000  to  the    plaintiffs,  is    not 

to  amend  his  complaint,  and  the  costs  liable  to  a  demurrer  for  not  stating 

should    abide    the    event.     Grout  v.  facts  sufficient  to  constitute  a  cause  of 

Cooper,  5  Hun  (N.  Y.)  423.  action.     Earle  v.  Scott,  50  How.  Pr. 

Oonclnriani  of  Law. — Where  a  com-  (N.  Y.  Supreme  Ct.)5o6. 

plaint  does  not  state  facts  enough  for  It  is  no  cause  of  demurrer  to  a  com* 

the  court  to  determine  what  relief  it  plaint,  that  plaintiffs  claimed  a  sum 

should  grant,  they  will  not  substitute  certain    on     account    of    defendants' 

the  pleader's   conclusions  of  law  for  breach  of  contract,  without  setting  out 

the  omitted  facts,  but  will  sustain  a  an  account  current  with  defendants; 

demurrer  thereto  as  not  stating  facts  it  is  enough,  after  stating  the  terms  of 

sufficient  to  constitute  a  cause  of  ac-  the  contract  and  alleging  performance 

tion.   So  held  in  a  case  where  the  court  on  the  part  of  the  plaintiffs,  to  specify 

was  called  upon  to  assume  the  laws  of  the  failures  on  the  part  of  defendants, 

Cuba  to  be  the  same  as  the  laws  of  and  ask  the  amount  claimed  in  conse- 

Rhode  Island^  and  the  laws  of  Rhode  quence    of    such    failure.       Enos    v. 

Island  to  be  like  those  of  New  Tork,  Thomas,  4  How.  Pr.  (N.  Y.  Supreme 

there  being  do  facts  pleaded  to  show  Ct.)  48. 

it  to  be  so  in  either  case.     Phinney  v,  t.  Bennett  v.  Tacoma  Light,  etc., 

Phinney,  17  How.  Pr,  (N.  Y.  Supreme  Co.,  3  Wash.  337;   Peebles  v,  Isam- 

Ct.)  197.  inger,  18  Ohio  St.  490. 

I.  Bennett  v.  Preston,  17  Ind.  291 ;  8.  Morrow  v.  Lawrence  University, 

Culberson  v.  Munson,  Z04  Ind.  451;  7  Wis.  574;  Flanders  v,  McVickar,  7 

Owen  School  Tp.  v.  Hay,  107  Ind.  351 ;  Wis.  372 ;  Spear  v.  Downing,  22  How. 

fik)omfield  R.  Co.  v. Van  Slike,  107  Ind.  Pr.  (N.  Y.  Supreme  Ct. )  30. 

^;  Peters  v.  Philipps,  63  Iowa  550;  An  objection  to   the  admission  of 

Marriott  V,  Clise,  12  Colo.  561 ;  Huls-  evidence  at  the  trial,  on  the  ground 

num  V.  Todd,  q6  Cal.  228 ;  White  v.  that  it  does  not  state  facts  sufficient  to 

^ons,  42  Cal.   279;    McPherson   v,  constitute  a  cause  of  action,  is  equiva- 

Weston,  6A^Cal.  275;  Wiggins  v.  Mc-  lent  to  a   general    demurrer  on  that 

I^onald,  18  Cal.   126;    Carpentier  v,  ground.    Hays  v,  Lewis,  17  Wis.  2x0. 
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of  substance  and  not  to  form.^  A  demurrer  to  a  complaint  on 
the  ground  that  it  fails  to  state  sufficient  facts  will  be  sustained 
for  such  defects  as  the  following :  An  insufficient  allegation  of 
title.*  Where  it  appears  on  the  face  of  the  petition  that  the 
cause  of  action  is  barred  by  the  statute  of  limitations.^  Where 
the  complaint  fails  to  set  forth  facts  showing  a  legal  cause   of 

action  in  the  plaintiff.*     Where  a  complaint  by  several  plaintiffs 

fails  to  show  a  right  of  action  in  all.^     Failure  to  show  privity 

1.  Ward  V.  Claj,  82  Cal.  502;  general  demurrer  or  objection  to  the 
Phelps  1'.  Owens,  II  Cal.  25;  Slattery  reception  of  any  evidence  under  it 
V.  Hall,  43  Cal.  195 ;  Berry  v.  Cam-  where  it  is  not  based  upon  his  want  of 
mett,  44  Cal.  352;  Reynolds  v,  Hos-  capacity  to  sue,  or  upon  a  misjoinder  or 
mer,  45  Cal.  630;  Chase  f.  Evoy,  58  nonjoinder  of  parties.  Willard  v. 
Cal.  352;  Morrow  v.  Lawrence  Uni-  Comstock,  58  Wis.  565. 

versity,  7  Wis.  574.  Falliire  of  Complaint  to  Atw  Leave 

Beply,     Demurrer    to.  —  The     only  from  court  to  sue  on  a  judgment. — 

ground  of  demurrer  to  a  reply  allowed  Freeman  v.  Dutcher,  15  Abb.  N.  Cas. 

by  the  code  is  insufficiency,  and  that  (N.  Y.  Supreme  Ct.)  431. 

exists  when  the  statements  and  allega-  Legal  Oaase  of  Action  and  Capacity  to 

tions  of  such  reply  do  not  in  substance  8ne  Dlstingnlslied. — ^The  question  of  the 

constitute  any  defense  or  denial  to  the  plaintiff's  having  a  legal  cause  of  action 

counterclaim   set   up  in   the  answer,  or  right  to  sue  must  be  distinguished 

It  relates  to  the  substance  rather  than  from  that  of  his  legal  capacity,  since  the 

the  form  of  the  expression.     Flanders  want  of  legal  capacity  to  sue  is  a  special 

V.  McVickar,  7  Wis.  372.  ground  of  demurrer,  and  hence  cannot 

Teobnlcal  Oldectionfl. — When  the  ob-  be  taken  advantage  of  on  a  demurrer 

jections  to  the  pleadings  are  technical,  for  want  of  sufficient  facts.     Pence  f. 

they  must  be  distinctly  stated  in  the  Aughe,  loi  Ind.317;  Willard  v.  Com- 

demurrer.    Morrow  v,  Lawrence  Uni-  stock,  58  Wis.  565 ;  Gibson  v.  Ponder, 

versity,  7  Wis.  574.  40  Ark.   195;    Fulton  F.  Ins.   Co.  v. 

If  a  complaint  fails  to  state  any  fact  Baldwin,   37   N.    Y.   648;    People    r. 

or  facts  essential  to  a  recovery,  the  Crooks,  53  N.  Y.  648;  Hobart  v.  Frost, 

defect  may  be  reached   by  a  general  5  Duer   (N.  Y.)   672;   Low\-ille  Bank 

demurrer;  and,  on  such  demurrer,  the  v.  Edwards,  11  How.  Pr.  (N.  Y.  Su- 

question   whether  all   such  facts  are  preme  Ct.)  216;   Eldridge  v.  Bell,  12 

stated  alone  arises,  and  not  the  ques-  How.  Pr.  (N.  Y.  Supreme  Ct.)  547. 

tion  whether  thejr  are  stated  improp-  6.  Nave  v,   Hadley,    74    Ind.    155; 

erly     or     defectively.       Harnish     v,  Schee  t;.  Wiseman,  79  Ind.  389;  ./Etna 

Bramer,  71  Cal.  155.  Ins.  Co.  v.  Kittles,  81  Ind.  96;  Brown 

2.  Milligan  v.  Savery,  6  Mont.  129.  v.  Critchell,  no  Ind.  31;  Berkshire  v. 
8.  Peters  v,  Dunnells,  5  Neb.  460;  Shultz,  25  Ind.  523;  Debolt  v.  Carter, 

Aultman,  etc.,  Co.  v.  Cole,  16  Neb,  4;  31  Ind.  355;   Lipperd  v.  Edwards,  39 

Hurley  v.  Cox,  9  Neb.  230;  Merriam  Ind.  165;  Parker  x;.  Small,  58  Ind.  349; 

V.  Miller,   22   Neb.   218.     See  article  Brumfield  t^.Drook,  loi  Ind.  190;  Dur- 

LiMiTATioNs,  Statute  OP.  ham  v.  Hall,  67  Ind.  123;    Harris  v. 

4.  Burrall  v.  Bushwick  R.  Co.,  75  Harris,  61  Ind.  117;   Griffin  v.  Kemp, 

N.  Y.  211;  Pence  v,  Aughe,  loi  Ind.  46  Ind.  172;    Fatman  r.  Leet,  41  Ind. 

317;  Tipton  County  v,  Kimberlin,  108  133;  Goodnight  v.  Goar,  30  Ind.  418; 

Ind.  449;  Farris  v,   Jones,    112    Ind.  Neal  v.  State,  ^9  Ind.  51;  Harney  v. 

498;  Wilson  V.  Galey,  103  Ind.  257.  Owen,  4  Blackf.  (Ind.)  337;   Strange 

A  demurrer  to  the  complaint,  for  v.  Lowe,  8  Blackf.  (Ind.)  243;   Cohen 

want  of  sufficient  facts,  calls  in  ques-  v,  Ottenheimer,  13  Oregon  225 ;  Mann 

tion  both  the  sufficiency  of  the  facts  v.  Marsh,  35  Barb.  (N.Y.)68;  Bartges 

stated  and  the  right  of  the  plaintiff  to  v.  O'Neil,  13  Ohio  St.  72. 

maintain  the  action.     Frazer  v.  State,  Contra. — Chevrett'.  Mechanics*  Mill, 

106  Ind.  471.  etc.,  Co.,  4  Wash.  721;  Nevil  v.  Clif- 

The   objection    that  the    plaintiff's  ford,  55  Wis.  161. 

complaint  fails  to   show   a   cause  of  A  demurrer  upon  the  general  ground 

action  in  his  favor  may  be  raised  by  that  the  complaint  does  not  state  facts 
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between  landlord  and  tenant  in  an  action  for  use  and  occupation.^ 
Failure  in  an  action  by  an  assignee  of  contract  of  sale  to  show 
that  the  assignor  had  not  been  paid.^  Failure  to  allege  in  a  com- 
plaint against  an  indorser,  notice  of  presentment  or  demand  and 
nonpayment.'  Failure  to  allege  malice  where  essential,  as  in  an 
action  for  malicious  prosecution;  ^  where  the  complaint  contains 
only  a  general  allegation  that  the  defendant  had  received  money 
to  the  use  of  the  plaintiff.* 

A  Demurrer  by  One  of  Several  Defendants,  that  the  complaint  does  not 
State  facts  sufficient  to  constitute  a  cause  of  action,  will  be  sus- 
tained if  the  facts  stated  are  not  sufficient  to  charge  the  demur- 
rant.* 

ZVL  Dektjebsb  Obe  Tevub. — ^A\^hen  objections  are  permitted  to 
be  raised  orally  at  the  trial,  they  are  called  demurrers  ore  tenuSy 
and  it  has  been  held  that  such  a  demurrer,  in  an  action  which  is 
of  an  equitable  nature,  will  raise  the  objection  that  the  plaintiff 
has  an  adequate  remedy  at  law.'  A  demurrer  ore  tenus  does  not 
have  the  effect  of  waiving  objections  raised  under  a  formal  de- 
murrer, especially  where  such  objection  could  not  be  raised  under 
the  former.®  When  an  objection  which  could  have  been  raised 
by  demurrer  is  taken  for  the  first  time  at  the  trial,  a  greater  lati- 
tude of  presumption  is  indulged  to   sustain    the  pleading  so 

sufficient  to  constitute  a  cause  of  ac-  to  sustain  it  against  a  defendant  who 

tion  is  not  sustainable,  if  the  com-  does  demur.    If  the  complaint  does 

plaint  states  a  cause  of  action  in  favor  not  state  a  cause  of  action  against  the 

of    any  one    of     several     plaintiffs,  demurrant  the  demurrer  must  be  sus- 

O'Callaghan  v.  Bode,  84  Cal.  489.  tained.    Berford   v.  New   York  Iron 

1.  Hall  i;.  Southmayd,  15  Barb.  (N.  Mine  (Super.Ct.), 21  N.Y.St. Rep. 439. 
Y.)32.  7.  Stein   v.  Benedict,  83   Wis.  616; 

J.  Thompson  v.  Gould,  16  Abb.  Pr.  Kilbourn  Lodge  No.  3  v.  Kilbourn,  74 

N.  S.  (N.  Y.  Supreme  Ct.)  424.  Wis.  452 ;  Avery  v.  Ryan,  74  Wis.  599; 

8.  Pohquioque  Bank  v,  Martin,  11  Denner  v.   Chicago,  etc.,  R.  Co.,  57 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  291.  Wis.  218;  Kewaunee  County  v.  Deck- 

4.  Rhinelander  v.  Martin,  23  Abb.  er,  30  Wis.  624;   Tewksbury  f .  Schu- 

N.Cas.  (N.  Y.  City  Ct.)  267;  Edger-  lenberg,  41    Wis.    584;    Gormelj   v. 

ton  V.  Page,  20  N.  Y.  281.  Gymnastic  Assoc,  55  Wis.  350. 

0-  Facts  should  be  stated  showing        But  it  was  also  held  that  such  a  de- 

the  defendant's  liability  in  law.    Lie-  murrer,  in  a  case  where  the  subject 

nan  v,  Lincoln,  2  Duer  (N.   Y.)  670.  matter  of  the  action   was  clearly  of 

•.  Arzbacherr.  Mayer,  53  Wis.  380;  equitable    cognizance,   did    not  raise 

Adams  v.  Fox,   27  How.  Pr.   (N.  Y.  that  objection,  and   only  went  to  the 

Supreme  Ct.)  409;  Edson  v.  Gi^^'an,  extent  of  questioning  the  sufficiency  of 

29  Hun  (N.  Y.)  432;  Cohen  v.  Otten-  the  cause  of  action  in  equity.     Sherry 

heimer,  13  Oregon  220.  v.  Smith,  72  Wis.  342. 

Where  a  complaint  alleges  that  a        A  general  objection  to  the  admission 

certain  defendant  claims  some  interest  of  any  evidence,  under  the  complaint, 

in  the  subject-matter  of  the  suit,  but  for  the  reason  that  it  does  not  state  a 

fails  to  show  any  ground  for  relief  cause  of  action,  is  equivalent  to  a  de- 

against  such  defendant,  or  to  demand  murrer  ore  tenus,   Grannis  v.  Hooker, 

any  relief,  such  defendant  may  demur.  29  Wis.  65 ;  Rothe  v.  Rothe,  31  Wis. 

Vail  r.  Arkell,  43  111.  App.  466.     See  s7o*i  Lutheran  Evangelical  Church  z'. 

i^fra,  XXL  6.  b.  Misjoinder.  feristgau,    34    Wis.     328.     See    also 

It  is  not  enough  that  the  complaint  Geveke  v.  Grand  Rapids,  etc.,  R.  Co., 

Jtates  a  cause  of  action  against  a  de-  57  Mich.  589. 

tendant  who  does  not  demur,  in  order        8.  Stein  v,  Benedict,  83  Wis.  612. 
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demurred  to  than  if  the  demurrer  had  been  filed  at  the  proper 
time.^ 

XTn.  Pbatsb  TOB  BslX£7.— a  demurrer  will  not  lie  to  the 
demand  of  judgment  or  prayer  for  relief,*  unless  there  is  some 
statutory  provision  which  expressly  authorizes  it.^    A  complaint 

1.  Potter  V.  Taggart,  54  Wis.  395;  Standart  t;.  Burtis,  46Hun  (N.  Y.)82; 

Hagenah    v.    Geffert,   73   Wis.    636;  Townshend  v,  Bogert  (Ct.  App.)»  37 

Lyen    x\    Bond,   3   Wash.  Ter.   407;  N.  Y.  St.  Rep.  488,  reversing  {S\xper. 

Stutsman  Countj  v,  Maosfleldt  5  Da-  Ct.)  35  N.  Y.  St.  Rep.  76;  Warburton 

kota78;  Moore  v.  Wade,  8  Kan.  380.  Hall    Assoc,    v.    Flannery    (Supreme 

t.  Crt//;/br»iVi.— Rollins    v.    Forbes,  Ct.),  39N.  Y.  St.  Rep.  905,15  N.  Y. 

10  Cal.  299;  DeLeon  v.  Higuera,    15  Supp.  463;  Walker  v.  Spencer,  45  N. 

Cal.  483;  Nevada  County,  etc..  Canal  Y.   Super.  Ct.  71;   Stahl   v.  Stahl,  2 

Co.  V,  Kidd,  37   Cal,  282;   Althof  v.  Lans.  (N.  Y.)6o;  Moses  v.  Walker,  2 

Conheim,38Cal.23o;Poett  v.  Steams,  Hilt.  (N.  Y.)  536;  Atwill  v.  Le  Roy, 

28  Cal.  226.  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  227; 

Indiana. — Bennett    v.    Preston,    17  Woodgate  v.  Fleet,  9  Abb.  Pr.  (N.  Y. 

Ind.  291;    Bonnell   v.  Allen,  53   Ind.  Supreme  Ct.)  222;  Garner  r.  Harmony 

130;    Owens   V.   Lewis,  46  Ind.  488;  Mills,  6  Abb.   N.  Cas.  (N.  Y.  Super. 

Acker  v.  McCullough,  50  Ind.  447;  Ct.)  212;  Magauranz'.  TifTanj,  62  How. 

Colson  V,  Smith,  9  Ind.  8.  Pr.  (N.  Y.  Supreme  Ct.)  251 ;  Beale  v. 

lotva. — Byres     v.     Rodabaugh,    17  Hayes,  5  Sandf.  (N.  Y.)  640;  Moran  t;. 

Iowa  53;   C5rman  v.  Orman,  26  Iowa  Anderson,  i  Abb.  Pr.  (N.  Y.  Supreme 

361;   Harwood,  etc.,  R.  Co.   v.  Case,  Ct.)    288;    Witherhead   v.   Allen,    2S 

37  Iowa  692;  Thomas  v.  Farley  Mfg.  Barb.    (N.   Y.)   661;    Meyer    z\    Van 

Co.,  76  Iowa  735.  CoUem,  28  Barb.   (N.   Y.)    230;  Lord 

Minnesota. ^T\r%t    Div.    St.    Paul,  v.  Vreeland,  13  Abb.  Pr.    (N.  Y.   Su- 

etc,    R.   Co.  V.  Rice,  25  Minn.  278;  preme  Ct.)  195;  Pevey  v.  Sleight,   i 

Leuthold    v.   Young,  32    Minn.   122;  Wend.  (N.  Y.)  518. 

Alworth   V.  Seymour,  42  Minn.  526;  Washingion,  —  Howard  v.   Seattle 

Connor    v.    Board  of    Education,   10  Nat.  Bank,  10  Wash.  280. 

Minn.   439;    Metzner  x\    Baldwin,  11  Wisconsin. — Moritz    v,    Splitt,     55 

Minn.  150.  Wis.  441 ;  Hawley  v.  Tesch,  72  Wis. 

Missouri. — Saline    County  v.  Sap-  299 ;  Leidersdorf  f.  Flint,  50  Wis.  401; 

pington,  64  Mo.  72.  State  v.  Smith,   14  Wis.  564;  Tewks- 

Montana.  —  Reece     r.     Roush,    2  bury  v.   Schulenberg,  41   Wis.    584; 

Mont.  590;  Morse  v.  Swan,  2  Mont.  Riemer  r.  Johnke,  37  wis.  258;  Ken- 

306.  nedy  v.  Milwaukee,  etc.,  R.  Co.,  22 

Nebraska, — Missouri   Valley  Land  Wis.  581 ;    Hungerford  v,  Cushing,  8 

Co.  T'.  Bushnell,  11  Neb.  192.  Wis.  332. 

New    Tork. — Johnson   r.    Kelly,   2  8.  In  Conneotlcat,  "  where  any  relief 

Hun   (N.   Y.)  139;  Mackey  v.  Auer,  demanded     by    the    plaintiff    cannot 

8   Hun    (N.  Y.)    180;     Kingsland   v,  properly  be  demanded  upon  the  alle- 

Stokes,  25  Hun  (N.  Y.)  107 ;  Garner  r.  gations  of    the    complaint,   although 

Thorn,  56  How.  Pr.  (N.  Y.  Super.  Ct.)  these  may  be  sufficient  to  call  for  some 

452 ;    Prouty  t'.    Whipple,    10  N.   Y.  other  relief,  the  defendant  may  demur 

Wkly.  Dig.  387;  Pierson  r.  McCurdy,  to  the  relief  so  improperly  demanded." 

61  How.  Pr.  (N.  Y.  Supreme  Ct.)  134;  Practice   Act  of    Conn.    (1879),  Rule 

Stewart  t'.   Hutchinson,   29  How.  Pr.  IV,  §  11. 

(N.  Y.  Supreme  Ct.)  181 ;  Hall  v.  Under  Uie  Iowa  Code  of  1873,  §  2648, 
Hall,  38  How.  Pr.  (N.  Y.  Supreme  it  was  provided  that  a  demurrer  would 
Ct.)  97;  Price  v.  Brown,  60  How.  Pr.  lie  to  a  petition  when  the  facts  stated 
(N.  Y.  Supreme  Ct.)  511,  10  Abb.  N.  therein  **  do  not  entitle  the  plaintiff 
Cas.  (N.  Y.  Supreme  Ct.)  67;  Andrews  to  the  relief  demanded."  Watts  v. 
V,  ShafTer,  12 1  low.  Pr.  (  N.  Y.  Supreme  Everett,  47  Iowa  269.  Under  the  Code 
Ct.)  441 ;  Hecker  V. DeGroot,  15  How.  of  1888,  however,  the  rule  is  the  same 
Pr.  (N.  Y.  Supreme  Ct.)  314;  Phe-  as  that  just  laid  down,  that  the  demur- 
nix  Nat.  Bank  v.  A.B.Cleveland  Co.  rer  will  not  lie  to  a  pleading  on  the 
(Supreme  Ct.),  34  N.  Y.  St.  Rep.  498;  ground  that  the  prayer  asks  relief  to 
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is  not  demurrable  because  it  does  not  demand  all  the  relief  to 
which  the  plaintiff  may  be  entitled.*  Nor,  where  the  complaint 
shows  a  plaintiff  to  be  entitled  to  some  relief,  will  the 'fact  that 
he  claims  more  relief  than  he  shows  himself  entitled  to,  render 
the  complaint  demurrable.*  The  failure  to  pray  for  the  precise 
relief  to  which  the  pleader  is  entitled  is  not  a  ground  for  de- 
murrer;' nor  is  the  failure  to  ask  for  it  in  the  precise  form  to 
which  plaintiff  is  entitled,^  nor  the  fact  that  he  has  asked  for  im- 
proper or  inconsistent  relief,*  relief  to  which  he  is  not  entitled 

which  the  facts  alleged  in  the  pleading  demurs  to  it,  the  judgment  granted 

do  not  entitle  the  pleader.  cannot  be  more  favorable   than   that 

1.  Buess  V.  Koch,  lo  Hun  (N.  Y.)  demanded,  even  though  a  cause  of  ac- 

299.  tion  at  law  is  stated  in  the  complaint. 

1.  California, — ^Mora  v,  Le  Roy,  58  Alexander  v.  Katte,  63  How.  Pr.  (N. 

Cal.  8.  Y.  C.  PI.)  262. 

Indiana, — Davidson  t;.  King,  47  Ind.  Under  section  1207,  N.  Y.  Code  Civ. 

372;  Owen  V.  Cooper,  46  Ind.  524;  Pro.,  it  is  provided  that  "where  there 

Howe  r.  Dibble,  45  Ind.  120.  is  no  answer  the  judgment  shall  not 

Minnesota, — First    Di v.    St.    Paul,  be  more  favorable  to  the  plaintiff  than 

etc.,  R.  Co.  V,  Rice,  25  Minn.  278;  that  demanded  in  the  complaint.'' 

Leuthold  v.  Young,  32  Minn.  122.  Although  the  failure  of  a  plaintiff  to 

Nebraska, — Missouri  Valley   Land  pray  for  the  precise  relief  to  which  he 

Co.  V,  Bushnell,  11  Neb.  192.  is  entitled  is  not  a  ground  for  demur- 

New   fork, — Pevey   v.    Sleight,   i  rer,  yet  the  character  and  nature  of  the 

Wend.    (N.    Y.)    518;     Standart    v.  relief  demanded  may  properly  be  con- 

Burtis,  46  Hun  (N.  Y.)  82;    Lord  v,  sidered   by   the   court,  when   passing 

Vreeland,    13   Abb.    Pr.   (N.   Y.   Su-  upon  a  demurrer  to  the  complaint,  on 

preme  Ct.)  195;    Price  v.  Brown,  10  the  ground  that  it  does  not  state  facts 

Abb.  N.  Cas.   (N.   Y.  Supreme  Ct.)  sufficient  to  constitute  a  cause  of  ac- 

67, 60  How.  Pr.  CN.  Y.  Supreme  Ct.)  tion.    Where    all    the    allegations  of 

511;  Beale  v.  Hayes,  5  Sandf.  (N.  Y.)  the  complaint  are  made  for  securing 

640;  Moses  V.  Walker,  2  Hilt.  (N.  Y.)  equitable  relief,  and  that  relief  alone 

536;  Meyer  v.  Van  Collem,  28  Barb,  is  asked  for,  the  complaint  cannot  be 

(N.  Y.)  230;  Andrews  v,  Shaffer,  Z2  sustained  as  a  complaint,  in  an  action 

How.  Pr.  (N.  Y.  Supreme  Ct.)  441;  for  legal  redress,  where  no  answer  has 

Moran  v.  Anderson,  i  Abb.  Pr.  (N.  been  ser%'ed.     Swart  v,  Boughton,  35 

Y.    Supreme    Ct.)    288;     Hecker   v,  Hun  (N.  Y.)  281. 

De  Groot,  15   How.  Pr.  (N.  Y.  Su-  4.  Phenix  Nat.  Bank  t;.  A.  B.  Cleve- 

preme  Ct.)  314;  Witherhead  v.  Allen,  land  Co.  (Supreme  Ct),  34  N.  Y.  St. 

28  Barb.  (N.  Y.)  661 ;  People  v.  New  Rep.  498;  Hemmingway  r.Poucher,  98 

York,  28  Barb.  (N.  Y.)  243.  N.  Y.  281 ;  Hall  v.  Hall,  38  How.  Pr. 

Waskington. — Howard    v,   Seattle  (N.  Y.  Supreme  Ct.)  97. 

Nat.  Bank,  10  Wash.  280.  Equitable  ReUef.— Where    the    facts 

Wisconsin.  —  Moritz    v.   SpUtt,    55  stated   in    the    complaint    entitle   the 

Wi8.  441 ;  Hawley  v.  Tesch,  72  Wis.  .  plaintiff  to  relief  in  equity,  a  demurrer 

299;  Tewksbury  v.  Schulenberg,   41  will  not  lie  because  he  has  not  asked 

Wis.  584;     Leidersdorf    v.   Flint,    50  for  it  in  the  form  in  which  he  is  entitled 

Wis.  401;  State  V.  Smith,  14  Wis.  564.  to   it.      Stewart    v.     Hutchinson,    29 

8.  Swart  v,  Boughton,  35  Hun  (N-  How.  Pr.  (N.  Y.  Supreme  Ct.)  181. 

Y.)  281.  6.  Indiana. — Bonnell  v.  Allen,  53  Ind. 

That  the  specific  appropriate  relief  130;  Owens  t*.  Lewis,  46  Ind.  488;  Ben- 
sought  is  not  stated  in  conclusion  of  nett  v.  Preston,  17  Ind.  291. 
complaint  is  not  a  statutory  ground  Minnesota, — Alworth    v,   Seymour, 
for  demurrer.    Acker  v.  McCullough,  42  Minn.  526;  Connor  v.  Board  of  Ed- 
50  Ind.  447;  Colson  r.  Smith,  9  Ind.  8.  ucation,    10  Minn.   439;    Metzner  v, 

What  Belief   (Irantable.  —  It    seems,  Baldwin,  11  Minn.  150. 

however,  that  where  a  complaint  de-  Mis.wuri. — Newcomb    v.    Imperial 

"^•nds  equitable  relief ,  and  a  defendant  L.  Ins.  Co.,  51  Fed.  Rep.  725. 
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by  the  facts,^  relief  which  he  does  not  need,^  or  which  cannot  be 
granted.* 

Ho  Pn7«r  for  BaU«r. — A  complaint  is  not  demurrable  for  want  of 
sufficient  facts,  because  it  contains  no  prayer  for  relief.* 

OtjaetUn,  How  Xade. — The  objection  to  a  defective  prayer  for  relief 
must  be  presented  by  a  motion  to  make  the  pleading  more 
specific*    See  also  article  Prayers  for  Relief. 

xym.  Bffbgt  of  SmnAiimro  —  1.  Judgment — a.  Introduc- 
TORY  Statement — At  comnon  Law. — At  common  law  when  a  gen- 
eral demurrer  was  sustained  the  judgment  thereon  was  final.^ 

Matatory  Aimmdmonti. — But  under  the  law  in  regard  to  amendments 
and  the  discretion  vested  in  the  courts  in  that  connection,  a  party 
may  in  most  instances  escape  the  consequences  of  a  defective 
pleading  after  demurrer  sustained,  by  amending  the  same,  where 

New  Tork. — Warburton  Hall  Assoc,  alleged.   Kingsland  v.  Stokes,  58  How. 

V,  Flannery  (Supreme  Ct.),  39  N.   Y.  Pr.  (N.  Y.  Supreme  Ct.)  i. 

St.  Rep.  905 ;  Walker  v,  Spencer,  45  Srronooiu  Prayer  finr  Bellof  acalnal 

N.  Y.  Super.   Ct.  71;  Pierson  v,  Mc-  Soveral   Defendant!.  —  Where    several 

Curdy,  61   How.  Pr.  (N.  Y.  Supreme  parties  are  properly  joined  as  defend- 

Ct.  )i54;  Garner  xk  Harmony  Mills,  6  ants  in   an   equity  suit,  an  erroneous 

Abb.  N.  Cas.  (N,  Y.  Super.  Ct.)  212;  prayer  for  judgment  against  some  of 

People  v.  New  York,  17  How.  Pr.  (N.  the    defendants   does  not  render    the 

Y.  Supreme  Ct.)  56;  Magauran  v.  Tif-  complaint  demurrable.    Haines  v,  Hol- 

fany,  62  How.  Pr.  (N.  Y.  Supreme  Ct.)  lieter,  64  N.  Y.  i. 

251 ;  Wetmore  v.  Porter,  92  N.  Y.  76.  2.  Riemer  v,  Tohnke,  37  Wis.  258. 

Wisconsin. — Gibson   v.  Gibson,   46  S.  Townshend  v.  Bogert  (Ct.  App.), 

Wis.  449;  Hungerford  t;.  Cushing,  8  37    N.  Y.    St.    Rep.    488,    reversing 

Wis.  332.  (Super.  Ct.)   35  N.    Y.  St.  Rep.    76; 

United  States. — Withers  v.  Greene,  Schumacher  v.  Seeger,  65  Wis.  394. 

9  How.  (U.  S.)  213.  4.  Balle  v.  Moseley,  13  S.  Car.  439; 

1.  Standart  v,  Burtis,  46  Hun    (N.  Lowryr.  Dutton,  28  Ind.473;  Goodali 

Y.)  82;  Mackey  v.  Auer,  8  Hun  (N.  v.  Mopley,  45  Ind.  355. 

Y.)  180;  Morse  v.  Swan,  2  Mont.  306;  The  demand  for  relief  is  not  part  of 

Stroebe  zk  Fehl,  22   Wis.  337;    Ken-  the   "cause  of  action."    Pomeroy  on 

nedy  v.  Milwaukee,  etc.,  R.  Co.,  22  Rem.,  §  580,  p.  630;  Durant  v,  (Jard- 

Wis.  581;  Cincinnati,  etc.,  R.  Co.  v.  ner,    19    How.    Pr.    (N.  Y.   Supreme 

Washburn,   25   Ind.  259;    Rogers    v,  Ct.)94. 

Lafayette  Agricultural  Works,  52  Ind.  In  New  Tozk. — Under  the  code  a  plea 

296;  Bennett  v.  Preston,  17  Ind.  291;  in  abatement  need   not  contain    any 

Rollins  V.  Forbes,  10  Cal.  299;  Grain  prayer  for  the  particular    relief    de- 

v.  Aldrich,  38  Cal.  514.  manded  by  the  defendant;  and  an  ob- 

An  Erroneona  Claim  of  Damairee  does  jection  that  it  does  not  pray  the  proper 

not    make    a    complaint  demurrable,  relief  is  waived  by  going  to  trial ;  the 

Sunnyside   Land   Co.    v.   Willamette  plaintiff   should    demur.     Dawley  v. 

Bridge   R.  Co.,  20  Oregon   546.     See  Brown,  9  Hun  (N.  Y.)  461,  reversed 

also  Cowley  v.  Davidson,  10  Minn.  392 ;  on  another  point  in  79  N.  Y.  390. 

Leiand  v.  Tousey,  6  Hill  (N.  Y.)  328.  5.  Goodali  v,  Mopley,  45  Ind.  355; 

Demurrer  should  be  overruled  where  Baker  v.  Armstrong,  57  Ind.  189;  Teal 

complaint     alleges     sufficient     facts,  v,  Spangler,  72  Ind.  380;    Lowry  v. 

though  the  damages  laid  be  not  such  Dutton,  28  Ind.  473;  Cincinnati,  etc., 

as  proximately  result.    Grand  Rapids,  R.  Co.  t*.  Washburn,  25  Ind.  259;  Ben- 

etc.,    R.    Co.    V,    Showers,    71    Ind.  nett  r.  Preston,  17  Ind.  291 ;  Colstrum 

451.  z\  Minneapolis,  etc.,  R.  Co.,  31  Minn. 

Belief  must  Be  In  Harmony  wltli  Facta  367. 

Alleged. — If  the  facts  alleged  are  suffi-  6.  Bagley  v.  Johnston,  4  Rich.  (S. 

cient  to  afford   any  relief,  the   relief  Car.)    22;     Gaillard  v.   Trenholm,   5 

mnst  be  in  harmony  with  the  facts  Rich.  (S.  Car.)  356. 
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an  amendment  will  obviate  the  defect.*  (See  article  Amend- 
MENTS,  vol.  I,  p.  S91,  note  9  et  seq,) 

b.  On  Demurrer  to  Declaration  or  Complaint. — When 
a  demurrer  to  a  pleading  or  complaint  is  sustained,  the  plaintifiF 
will  generally  be  granted  leave  to  amend,  unless  the  pleading  is 
so  defective  that  it  cannot  be  made  good,*  and  when  the  demurrer 
is  to  the  whole  pleading,  and  is  sustained,  the  defendant  is  en- 
titled to  judgment  when  the  plaintiff  stands  upon  his  declaration 
and  refuses  to  amend. ^ 

1.  Nature  of. — ^When  a  demurrer  to  such   interlocutory  judgment   is    en- 

a  complaint  is  sustained,  with  leave  to  tered.     Riggs  v,  Stewart,  14  Civ.  Pro. 

amend  within  a  time  certain,  It  is  held  Rep.  (N.  Y.  C.  PI.)  141. 

that  the  proper  judgment  to  be  entered  t.  Lord  v,  Hopkins,  30  Cal.  76 ;  Hart 

is  an  interlocutory  judgment.    Gray  v.  v.  Baltimore,  etc.,  R.  Co.,  6  W.  Va. 

Rothschild,  13  Civ.  Pro.  Rep.  (N.  Y.  336;  Garlington  v.  Priest,  13  Fla.  559; 

Supreme  Ct.)  360;   Liegeois   v,   Mc-  Baylor  v,  Baltimore,  etc.,  R.  Co.,  9 

Crackan,  22   Hun   (N.  Y.)  69;    Dick  W.  Va.  270;   Alexander  v,  Thacker, 

V.  Livingston,  41  Hun  (N.  Y.)  455.  30  Neb.  614;    Turner  v.  Carter,  i  Head 

Where  a  demurrer  to  complaint  has  (Tenn.)  520. 
been  sustained  with  leave  to  amend,  N«w  Oauie  of  Action. — Where  a  gen- 
and  the  time  for  amendment  has  not  eral  demurrer  was  interposed  at  the 
expired,  the  case  is  still  pending  and  trial,  upon  the  ground  that  the  corn- 
undisposed  of.  Ex  p.  Barry,  85  Cal.  plaint  did  not  state  facts  sufficient  to 
603.  constitute    a    cause    of    action,    and 

But  where  a  demurrer  to  a  com-  plaintiff    offered   to  amend,    but   the 

plaint  was  sustained,  and  it  was  stipu-  amendment,  if  allowed,  would  change 

lated   that  the    plaintiff   might  have  the  cause  of  action,  the  court  refused 

thirty  days  to  amend,  but  before  the  to  permit  the  amendment  and  rendered 

expiration  of  that  time  the  plaintiff  final  judgment  against  the  plaintiff  on 

informed   the  defendant  that  he  did  the  demurrer.     Trumbo  v,  Finley,  18 

not    wish   to    amend,   and   requested  S.  Car.  308.    See  also  Exposition  Cot- 

him  to  enter  judgment,   it  was  held  ton  Mills  v.  Western,  etc.,  R.  Co.,  83 

that  the  plaintiff  waived  his  right  to  Ga.  441. 

amend,  and  a  notice  of  entry  of  But  where,  on  sustaining  a  demur- 
judgment  served  before  the  expira-  rer  to  a  petition,  the  plaintiffs  take 
tion  of  the  thirty  days,  for  the  entry  leave  to  amend,  and  file  an  amended 
of  judgment  thereafter,  was  not  im-  petition  omitting  all  the  former  de- 
proper,  and  the  judgment  entered  fendants  and  making  different  par- 
in  pursuance  thereof  was  regular,  ties  defendant,  who  are  served,  it  will 
i£tna  Ins.  Co.  v.  Swift,  12  Minn.  437.  be  proper  for  the  court  to  order  the 

The  decision  sustaining  a  demurrer  amended  petition  to  be  docketed  and 

without  any  further  action  of  the  court  numbered  as  a  new  action.     Levy  v. 

is  not  a  final  judgment.    Slagle  v.  Bod-  District  Grand  Lodge^  5  Rec.  (Ohio) 

mer,  58  Ind.  465 ;   Newell  v.  Gatling,  410. 

7  Ind.  147;  Andrews  v.  Loveland,  i  8.  Catlin  t>.  Glover, 4  Tex.  153;  Rid- 

Colo.  8.  dell  V,  Douglas,  60  Md.  339;  Buckley 

An  entry  upon  a  demurrer,  **  Demur-  v.  Howe,  86  Cal.  597 ;  Smith  v.  Yreka 

rer  sustained,"  is  not  a  final  judgment.  Water  Co.,  14  Cal.  202 ;  Smith  v.  Tay- 

Gates  V.  Hayner,  22  Fla.  325.  lor,  82  Cal.  533;  Mora  v.  LeRoy,  58 

Demurrer  Sustained  as  to  One  of  Two  Do-  Cal.  9;  Barker  v.  Freeman,  85  Cal. 

feneee. — When  a  demurrer  is  sustained  533;  Devoss  v.  Gray,  22  Ohio  St.  159; 

to  one  of  two  defenses  with  leave  to  Ricker  v.  Scofield,  28  111.  App.  32. 

amend,  if  the  defendant  sees  fit  to  stand  See  also  Day  Land,  etc.,  Co.  v.  State, 

upon  the  ruling  on  the  demurrer,  he  is  68  Tex.  538;  Spears  v.  Bond,  79  Mo. 

concluded  as  to  that  defense  on  the  trial  467;  Henderson  v,  Boyd,  85  Tenn.  22. 

of  the  cause.      R3ran  v.  New  York,  42  A  judgment  dismissing  a  suit  for 

N.  Y.  Super.  Ct.  206.    And  the  time  want  of  a  declaration  in  such  a  case  is 

within  which  the  amendment  may  be  held  to  be  erroneous ;  and  final  judg- 

made  will  not  commence  to  run  until  ment  should  be  for  the  defendant  on 
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c.  On  Demurrer  to  Plea  or  Answer— ?!••  m  lu.— Upon 

demurrer  sustained  to  a  plea  in  bar,  the  judgment  is  quod  re- 
cuperet and  not  respondeat  ouster.'^  But  the  defendant  cannot 
complain  that  the  judgment  was  respondeat  ouster?"  And  if  the 
defendant  elects  to  stand  upon  his  pleading  and  refuses  to  amend, 
judgment  will  be  final.' 

Plea  in  Abatement. — The  proper  judgment  upon  sustaining  a  de- 
murrer to  a  plea  in  abatement  is  respondeat  ouster.^ 

d   c^emurrer,  the   plaintiff   failing   to  such  a  judgment,  upon  sustaining  a 

amend.    Hower  v.  Lewton,  i8  Fla.  328.  demurrer  to  a  plea,  is  erroneous.     The 

1.  Garr  v.  Stokes,  16  N.  J.  L.  405;  judgment  should  be  final  on  the  de- 
Bauer  V.  Roth,  4  Rawle  (Pa.)  83.  murrer,  if  no  leave  be  given  to  amend. 

2.  Bauer  v.  Roth,  4  Rawle  (Pa.)  83;  Pettys  v.  Marsh,  24  Fla.  44;  L'Engle 
Bell  V.  Morehead,  3  A.  K.  Marsh,  v,  L'Engle,  19  Fla.  714;  Garling^on 
(Ky.)  159;  Schoonmaker  v.  Elendorf,  v.  Priest,  13  Fla.  559. 

10  Johns.  (N.  Y.)  49;  Clemsen  v.  Bank,  4.  **  If  issue  be  joined  upon  a  plea  in 
2  111.  45.  abatement,  and  verdict  be  against  the 
8.  Upon  demurrer  sustained  to  a  defendant,  the  judgment  ought  to  be 
bad  plea,  the  defendant  should  be  per-  final,  because  every  man  must  be  pre- 
mitted  to  withdraw  such  plea  and  file  sumed  to  know  whether  his  plea  be 
a  good  one  in  lieu  thereof,  or  final  true  or  false ;  but  upon  a  demurrer  to 
judgment  rendered  against  him.  Reid  a  plea  in  abatement  there  shall  be  a 
V.  Field,  83  Va.  34;  Creel  v.  Brown,  i  respondeas  ouster ^  because  every  man 
Rob.  (Va.)  281;  Strange  v.  Floyd,  9  shall  not  be  presumed  to  know  the  mat- 
Gratt.  (Va.)  474;  Hamtramck  v.  Sel-  ter  of  law  which  he  leaves  to  the  judg- 
den,  12  Gratt.  (Va.)  32;  Cromer  v,  ment  of  the  court."  McBee  i^.  State, 
Cromer,  29  Gratt.  (Va.)  286;  Giles  v,  Meigs  (Tenn.)  123;  Turner  v.  Carter, 
GuIHon,  13  Ind.  487.  i  Head  (Tenn.)  523;  Gibson  x^.  Laugh- 
Where  a  defendant  refuses  to  plead  lin.  Minor  (Ala. )  183 ;  Fitch  v.  Loth- 
further  after  a  demurrer  to  his  plea  is  rop,  i  Root  (Conn.)  192 ;  Trow  v. 
sustained,  it  is  equivalent  to  a  con-  Messer,  32  N.  H.  362;  Bedford  v. 
fession  of  the  declacation,  and  judg-  Rice,  58  N.  H.  227;  Garr  v.  Stokes,  16 
ment  may  be  rendered  as  upon  a  find-  N.  }.  L.  405 ;  Kendrlck  v.  Watkins,  54 
ing  of  the  facts  alleged  therein.  Leach  Miss.  495 ;  Anderson  v.  Rountree, 
V.  Smith,  25  Ark.  346;  Brown  v.  Mai-  Burn.  (Wis.)  8;  Fulcher  v,  Lyon,  4 
lory,  26  Iowa  469.  And  it  is  error  to  Ark.  445 ;  Renner  v.  Reed,  3  Ark.  339; 
proceed  to  try  the  cause  as  if  issues  Lambert  v,  Lagow,  i  Blackf.  (Ind.) 
were  joined  by  the  pleadings.  Car-  388;  Baker  v,  Fales,  16  Mass.  147; 
man  v,  Ross,  64  Cal.  249.  Bowen  v,  Shapcott,  i  East  542,  note ; 
When  a  demurrer  to  the  answer  of  a  Foxwist  v,  Tremalne,  2  Saund.  210^ 
particular  defendant  is  sustained,  that  (note  3);  Eichorn  v,  Le'maitre,  2 
defendant  is  out  of  the  case,  and  his  Wils.  36iB. 

objections  to  subsequent  proceedings  Ezoeptlon.  —  If    a    plea    containing 

will  not  be  considered.     Ramsey  v,  matter  which  can  only  be  pleaded  in 

Flournoy,  58  Cal.  260.  abatement,  commences  or  concludes 

By  DeflB^nlt. — When  a  defendant  files  in  bar,  the  judgment  on  demurrer  will 

an  answer  denying  liability  for  the  be  final.    And  it  seems  the  same  rule 

amount  claimed  in  the  petition,  and  applies  where  matter  in  abatement  is 

then  proceeds  to  state  more  specifically  pleaded    after    the    last  continuance, 

why  he  does  not  owe  the  amount,  if  i  Chitty's  Pldg.  500  (ed.  of  1837);  Tiir- 

such  an  answer  is  not  a  good  defense,  ner  v.  Carter,   i    Head  (Tenn.)   523; 

when  a  demurrer  is  sustained  there  Leather  v.  Meglasson,  2  T.  B.  Mon. 

remains   nothing  further  to  be  tried,  (Ky.)  63;  Nowlan  v,  Geddes,  i  East 

and  it  has  been  held  that  judgment  for  634. 

want  of  an  answer  should  be  entered  Judgment  upon  FaHure  to  Answer  Orar. 

unless  the  defendant  pleads  over  un-  — But  when  a  defendant  against  whom 

der  leave.    Bridge  v,  Livingston,  11  a  judgment  of  respondeas  ouster  has 

Iowa  59.  been  entered  fails  to  answer  over,  it 

Oontca. — But  It  has  been  held  that  has  been  held  that  default  judgment 
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</.  On  Demurrer  to  Replication. — Upon  sustaining  a  de- 
murrer to  a  replication  to  a  plea  which  goes  to  the  whole  cause 
of  action,  a  final  judgment  for  the  defendant  is  proper.^ 

e.  Effect  of  Other  Issues  Pending. — As  a  general  rule 

judgments  should  not  be  entered  upon  sustaining  a  demurrer 
when  issues  of  fact  are  still  pending.  Thus  where  a  demurrer  is 
sustained  to  one  count  final  judgment  cannot  be  rendered  while 
issues  of  fact  are  pending  upon  other  counts.^  So,  also,  when 
the  demurrer  is  to  one  plea,  judgment  thereon  cannot  be  entered 
while  other  pleas  remain  undisposed  of.'  But  it  has  also  been  held 
that  where  the  question  in  law  raised  by  the  demurrer  goes  to  the 
whole  merits  of  the  case,  a  judgment  sustaining  the  demurrer  may 
be  entered  notwithstanding  other  issues  pending,* 

/.  Parties  Affected  by  Judgment. — When  a  demurrer  is 
filed  by  one  defendant  and  sustained,  the  decision  operates  only 
as  to  the  defendant  demurring.^ 

should  be  entered  against  him,  and  filed  but  before  action  thereon;  it  was 

not  final  judgment  on  the  demurrer  held  that  if  the  demurrer  is  sustained, 

itself.    Rainey  v.  Sanders,  4  Humph,  the  defendant  waives  his  right  to  the 

(Tenn. )  448.  benefit  of  a  judgment  respondeat  ouster, 

1.  State  V,  Peck,  60  Me.  498;  Brown  Frier  v.  State,  ii  Fla.  300. 

V.  Commercial   F.  Ins.  Co.,  86  Ala.  4.  Clearwater  v.  Meredith,  1  Wall. 

189;    Morris    v.    Lyon,   84  Va.  331;  (U.  S.)  42;  Howard  z;.  Ramsay,  7  Har. 

Clearwater  v,  Meredith,  i  Wall.  (U.  &  T.  (Md.)  123. 

S.)  42.    And   the  entry  of  a  default  Thus,  where  the  plaintiff  demurred 
judgment  as  for  the  want  of  a  replica-  to  a  rejoinder  to  his  replication,  which 
tion,  is  not  the  correct  practice.  Wade  demurrer  was  overruled  by  the  lower 
V,  Doyle,   17    Fla.    522,    citing-   Cir.  court,  but  the  Supreme  Court  reversed 
Ct.  Rule  51.  the    ruling    and    sustained     the    de- 
Amendment. — But    the    court    may  murrer,  the  court  refused  to  award  a 
permit  an  amended  replication  to  be  procedendo ,  saying:  "The  correct  de- 
filed.   Wakefield  v,  Littlefield,  52  Me.  termination   of   the  issue   in  law  de- 
31.    And  when  it  is  necessary  to  the  finitively  settling  against  him  [the  de- 
attainment  of  justice  the  coyrt  should  fendant]  the  right  of  the  appellee  to 
permit  it.    Payne  v.  Bruton,  6  Ark.  the  prosecution  of  his  suit,  there  re- 
378-  mained  no  ground  for  the  trial  of  any 
3.  Bosman  v,  Akeley,  39  Mich.  710.  issue  in  fact.''    Thompson  v.  State,  4 
8.  WiUiams  v,  Perkins,  21  Ark.  18;  Gill  (Md.)  166. 
Seits  V,  Sine!,  62  Ind.  253.  So  in  Arkansas,  in  an  action  on  a 
Where  a  demurrer  was  sustained  to  guardian's  bond,  the    defendant    de- 
a  special  plea,  it  was  held  to  be  im-  murred  and  added  paragraphs  plead- 
proper  to  enter  a  judgment  while  the  ing  covenants  performed,    etc. ;    the 
general  issue  was  pending.     Denby  demurrer     was    sustained,    and    the 
f.  Graff,  10  111.  App.  196.  plaintiff  rested,  and  final  judgment  was 
Where  a  demurrer  to  a  plea  was  rendered  against    him.     It  was  held 
sustained  with   leave  to  amend,   the  that  as  the  whole  complaint  was  bad 
defendant  failing  to  amend  and  the  the  trial  of  the  other  pleas  was  not 
case  proceeding  to  judgment  on  other  necessary.  Vance  v,  Beattie,  35  Ark.  95. 
issues,  it  was  held  that  the  Supreme  5.  When  the  demurrer  of  one  de- 
Court  would  review  the  decision  on  fendant  is  sustained  to  the  complaint, 
the  demurrer.      O'Boyle   v.    Brown,  it  is  error  for  the  court  to  give  judg- 
^right  (Ohio)  465.  ment  in  favor  of  Uie  defendants  who 
I^ud  Facta  BabmiUed  Together. —  did  not  appear.    Farwell  x;.  Jackson, 
where  the  law  and  facts  of  a  case  were  28  Cal.  106;  Norton  v,  St.  Louis,  97 
•^mltted  to  the  court  for  adjudication  Mo.  537 ;  Dyal  v.  Hays  (Ark,  1890),  la 
•«w  t  demurrer  to  a  plea  had  been  S.  W.  Rep.  874. 
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g.  When  Judgment  Operates  as  a  Bar-— When  a  demurrer 

goes  to  the  merits  of  the  action,  judgment  sustaining  it  is  conclu- 
sive upon  the  parties,  and  will  bar  another  action  for  the  same 
cause,  but  when  it  goes  only  to  matters  of  form,  it  does  not  have 
this  effect.* 

2.  Harmlefs  Error — a.  Generally. — When  a  demurrer  is  er- 
roneously sustained,  the  error  is  not  a  reversible  one  if  the  party 
is  not  thereby  placed  in  a  position  in  which  he  is  deprived  of  any 
advantage  which  the  pleading  demurred  to  could  have  availed 
him,  or  if  the  same  matters  therein  relied  on  are  subsequently 
permitted  to  be  proved ;  but  it  must  affirmatively  appear  that 
there  was  another  pleading  or  paragraph  under  which  the  facts 
could  be  proved.* 

b.  To  ONE  Paragraph  of  Complaint. — ^Where  a  demurrer  is 

sustained  to  one  of  several  paragraphs  of  a  complaint,  the  error 
will  be  harmless  where  the  same  evidence  may  be  introduced  and 
the  same  relief  granted  under  another  paragraph  of  the  com- 
plaint.' 

c.  To  One  of  Several  Pleas. — So,  also,  where  a  general  de- 
nial is  filed  in  connection  with  a  special  plea  setting  up  no  matter 
which  is  not  available  under  the  general  denial,  the  sustaining  of 
a  demurrer  to  such  a  special  plea  is  not  reversible  error,*  and  the 

But  where  such  a  demurrer  goes  to  Wbere  tliere  Are  Two  Coimtfl  In  a  Com- 

the  right  of  plaintiff  to  recover,  and  plaint,   containing  the  same   matter, 

not  to  the  personal  discharge  of  the  except  that  one  sets  up  additional  but 

defendant  demurring,   the  judgment  redundant  matter,   the  sustaining   of 

sustaining  the  demurrer  inures  to  the  a  demurrer  to  the  latter  is  harmless 

benefit  of  his  codefendants.     State  v,  error.  Nevada  County,  etc.,  Canal  Co. 

Williams,  17  Ark.  371.  v,  Kidd,  37  Cal.  282. 

1.  See  Am.  &  Eng.  Encjc.  Law,  tit.  Nominal  Damages. — It  has  been  held 
Rks  Ad  judicata.  that  where  a  demurrer  has  been  sus- 

Dlsmlual  after  LeaTe  to  Amend. — But  tained  to  a  complaint,  the  judgment 

when  leave  to  amend  is  granted  after  will  not  be  reversed  if  such  complaint 

demurrer  sustained  to  complaint,  the  states  facts  entitling  the  plaintiff  to 

plaintiff  maj  dismiss  his  complaint,  merely  nominal  damages — in  analogr 

and  the  ruling  on  the  demurrer  is  not  to  the  holding  that  a  judgment  will 

a  bar  to  a  subsequent  action.     McGat-  not  be  reversed  for  a  failure  to  assess 

rick  t;.  Wason,  4  Ohio  St.  566;  Sivere  only    nominal    damages.       State    t?. 

V,  Sivers,  97  Cal.  518;  Scherff  v.  Mis-  Fitch,  113  Ind.  478;  Reid  v,  Johnson, 

souri  Pac.  R.  Co.,  81  Tex.  471.  132  Ind.  416. 

2.  Jouchert  v,  Johnson,  loiS  Ind.  436;  4.  Alabama, — Alabama  G.  S.  R.  Co. 
Barnard  v,  Sherley,  135  Ind.  569;  v.  Frazier, 93  Ala.45 ;  McKensie  v.  Jack- 
Travellers  Ins.  Co.  V,  Noland,  97  Ind.  son,  4  Ala.  230;  Rake  v.  Pope,  7  Ala. 
217 ;  Howie  v,  Edwards,  97  Ala.  649.  161 ;   Shehan  v.  Hampton,  8  Ala.  942 ; 

8.  Huntington  v.  Hawley,  120  Ind.  Goodwin  v,  McCoy,  13  Ala.  271 ;  Gil- 

503;    Wray  v,    Wray,  32    Ind.    126;  lespie  v.  Battle,  15  Ala.  276 ;   Stein  v, 

Logansport  v.  Wright,  25  Ind.  512 ;  Ashbey,  24  Ala.  521 ;  Nelson  v.  Bon- 

Whiteman  9.  Harriman,  85  Ind.  49;  durant,  26  Ala.  341;   Dunlap  v.  Rob- 

Madgett  v,  Fleenor,  90  Ind.  517;  Les-  inson,  28  Ala.  100;   Powell  v.  Powell, 

ter  V.  Brier,  88  Ind.  296;  Elkhart  v,  30  Ala.  697;  Fail  v.  Mc Arthur,  31  Ala. 

Wickwire,    87    Ind.    77 ;    George    v,  26 ;  Stedham  v,  Stedham,  32  Ala.  525 ; 

Brooks,  94  Ind.  275;   McClelland  v.  Rodgers  t^.  Brazeale,  34  Ala.  512 ;  (xog- 

Louisville,  etc.,  R.  Co.,  94  Ind.  277;  eins  v.  Smith,  35  Ala.  683;  Powell  v, 

Moore  v,  JSoyd,  95  Ind.  135.  Asten,  36  Ala.  140;  Kannady  v,  Lam- 
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defendant  cannot  make  it  reversible  error  by  withdrawing  the 
general  issue  after  the  demurrer  to  his  special  plea  is  sustained  ;i 
or  where  several  pleas  are  filed  setting  up  substantially  the  same 
matters,  the  erroneous  ruling  of  the  court  in  sustaining  a  de- 
murrer to  any  one  of  such  pleas  will  be  harmless  if  the  defendant 
might  still  show  the  same  facts  under  any  of  the  remaining 
pleas.* 

d.  To  One  Paragraph  of  Answer  or  Reply.— The  same 

result  attends  the  erroneous  sustaining  of  a  demurrer  to  one  of  sev« 
eral  paragraphs  of  an  answer,  where  the  same  evidence  is  admissi- 

bert,  37  Ala.  57 ;  Lawson  v.  Hicks,  38  When  Material  Brldence  Excluded.—^ 

Ala.  279;    Alabama   G.  S.  R.  Co.  v.  But  when  the  record  shows  that  mate* 

Dobbs,  loi  Ala.  219;   Richmond,  etc.,  rial  evidence  of  the  facts  which  might 

R.  Co.  v.  HisBong,  97  Ala.  187.  have  been  shown  under  the  general 

Colorado. — Colorado  Cent.  R.  Co.  issue    was    excluded,   the    erroneous 

V.  Mollandin,  4  Colo.  154;   Brown  v.  sustaining  of  a  demurrer  to  a  plea  is 

People,  3  Colo.  115.     Contra^  Tegar-  not  rendered  harmless  by  reason  of 

den  V.  Carpenter,  36  Miss.  404.  the  plea  of  the  general  issue  on  file. 

Indiana.  —  Brookville,  etc.,  Turn-  Green  v.  Campbell,  52  Cal.  586. 
pike  Co.  V.  Pumphrey,  59  Ind.  84;  1.  Wickwire  z'.  Angola,  4  Ind.  App. 
Coal  V.  Coal,  54  Ind.  225;  Flora  v,  253;  Kidwell  v.  Kidwell,  40  Ind.  224; 
Cline,  89  Ind.  208;  Baker  v.  Arctic  Cincinnati,  etc.,  R.  Co.  v.  Smith,  127 
Ditchers,  54  Ind.  310;  Lake  Erie,  etc.,  Ind.  464;  Baltes  v.  Bass  Foundry,  etc., 
R.  Co.  V,  Fix,  88  Ind.  381;  Haywood  Works,  129  Ind.  191. 
V,  Hedrick,  94  Ind.  340;  Cooper  v.  Where  tlie  General  Issue  is  Not  neaded, 
Metzger,  74  Ind.  544;  Ketcham  v.  error  in  sustaining  demurrer  is  not 
Brazil  Block  Coal  Co.,  88  Ind.  515;  rendered  harmless  by  reason  of  the 
Phillip  V,  Aurora  Lodge,  87  Ind.  505 ;  fact  that  the  matter  set  up  in  the 
Crawfordsville  v.  Bond,  96  Ind.  236;  special  plea  could  have  been  proven 
Milner  v.  Hyland,  77  Ind.  458;  Ep-  under  the  general  issue.  Under  Code 
stein  V.  Greer,  78  Ind.  348;  Gaff  v.  Ala.  he  could  rely  on  his  special 
Greer,  88  Ind.  126 ;  State  v.  Roche,  94  plea.  Moses  v,  Lawrence  County 
Ind.  372;  Rowe  v.  Major,  92  Ind.  206;  Bank,  149  U.  S.  298. 
Hamilton  v.  Browning,  94  Ind.  242 ;  Withdrawal  of  Paragraph  Oltfeoted  to 
Mills  V.  Todd,  83  Ind.  25 ;  Milford  after  Demurrer  Sustained. — Where  the 
School  Town  v,  Powner,  126  Ind.  528 ;  court  erroneously  sustains  a  demurrer 
Hoke  V.  Applegate,  88  Ind.  530 ;  Ohio,  to  the  reply  to  a  single  paragraph  of 
etc.,  R.  Co.  V.  Nickless,  73  Ind.  the  answer,  and  the  defendant  there- 
3$6;  Drum  v,  Stevens,  94  Ind.  181;  after  offers  to  withdraw  such  para* 
Becknell  v.  Becknell,  no  Ind.  42;  graph,  but  the  court,  at  the  instance  of 
McBride  v.  Stradley,  103  Ind.  465;  the  plaintiff,  refuses  to  allow  such 
Mays  V.  Hedges,  79  Ind.  288;  Collier  withdrawal,  the  plaintiff  cannot  there- 
to. Jones,  86  Ind.  342;  Henderson  v,  after  complain  of  tlie  ruling  on  de- 
Henderson,  no  Ind.  316;  Ralston  v.  murrer.  Conley  v.  Dibber,  91  Ind. 
Moore,  105  Ind.  243 ;   Evansville,  etc.,  416. 

R.  Co.  V.  Maddux,  134  Ind.  584;  Hil-  a.  Raketr.  Pope,  7  Ala.  161 ;  Shehan 

lenbrand  v.  Stockman,  123  Ind.  600;  v.   Hampton,  8  Ala.   942;    Colorado 

Grosev.  Dickerson,  53  Ind.460;  Wood  Cent.   R.  Co.  v,  Blake,  3  Colo.  417 ^ 

r.  Crane,  75  Ind.  207 i  Craig  i^.  Frazier,  Colorado  Cent.  R.  Co.  v.  Mollandin, 

127  Ind.  »7;    Smith  v.  McKean,  99  j.  Colo.  154;  Ross  v.Neal,  7T.  B.Mon. 

Ind.  loi;  Harding  17.  Cowgar,  127  Ind.  (Ky.)  407;   Sammis  v.  Wightman,  31 

2^9;    Arnold  V,  Smith,  80  Ind.  417;  Fla.  10;   ShrefSer  v.  Nadelhoffer,  i^ 

Galway  v.  State,  93  Ind.  161;    Web-  111.  536;  Anderson  v,  Dunn,  19  Ark. 

ster  V.  Bebinger,  70  Ind.  9;   Vermil-  650;    Norris  v.   State,  22  Ark.   524; 

lion  Coun^  v,  Chipps,  131  Ind.  59;  Elkhart  v,  Wickwire,  87  Ind.  79.    So 

Wood  V.  State,  130  Ind.  366;   Hunt-  also  where  the  facts  might  be  shown 

ington  County  v.  Huffman,  134  Ind.  without  a  plea.     U.  S.  Express  Co.  v, 

6;  Crow  v.  Carver,  133  Ind.  201.  Keefer,  59  Ind.  268. 
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ble  under  those  paragraphs  left  on  the  record,*  or  the  sustaining 
of  a  demurrer  to  one  of  several  paragraphs  of  a  reply  under  like 
circumstances.* 

e.  Where  Defense  Pleaded  is  Permitted  to  be  Shown. 

— It  has  been  held  that  when  a  demurrer  to  an  answer  is  errone- 
ously sustained,  but,  notwithstanding  such  ruling,  the  court  per- 
mits the  introduction  of  evidence  in  support  of  the  defense  raised 
by  the  answer  and  gives  the  defendant  the  full  benefit  of  it,  the 
error  is  not  prejudicial.' 

,   1.  Coupland  V.  Housatonic  R.  Co.,  Same  Jndcmeiit  u  Answer  Bouglit.— 

6i   Conn.  531 ;    George  v.  Brooks,  94  Error  in   siistaining  demurrer  to  an 

Ind.  2*j±\  Moore  v.  Boyd,  95  Ind.  134;  answer  pleaded  in  bar  of  personal  judg- 

McClelland  v.  Louisville,  etc.,  R.  Co.,  ment  is  harmless,  when   no    personal 

94  Ind.  276;  Luntz  v,  Greve,  Z02  Ind.  judgment    is    rendered.       Losej    v, 

173;   Langsdale  v.  Woollen,  99  Ind.  Bond,  94  Ind.  67.     See  also  Allen  9. 

575;   Over  V.  Shannon,  75   Ind.  353;  Berndt,  133  Ind.  357;  Jones  v.  Parks* 

Hazelett  v.  Butler  University,  84  Ind.  78  Ind.  539. 

230;  Aurora  v.  Fox,  78  Ind.  i;   Hege  Jodcment    for  D^lit. — Where    judg- 

V,  Newsom,   96    Ind.  426;   Brown  v.  ment  was  in  favor  of  the  defendant, 

Harrison,   93    Ind.    142;    Lehman    v.  previous  demurrer    erroneously    sus- 

Scott,  113  Ind.  76;   Scott  V.  Stetler,  tained    is  harmless  error.     Miller  v. 

128  Ind.  386;  Johnson  v,  Putnam,  95  Smith,  98  Ind.  226. 

Ind.   57;    Epperson  v.  Hostetter,  95  Demurrer   to   OonnterclaSm. — It  has 

Ind.  583;    Heshion  v,  Julian,  82   Ind.  been  held  that  the  improper  sustaining 

§76;  barren  v.  Hilligoss,  etc..  Gravel  of  a  demurrer  to  a  counterclaim   is 

Load   Co.,   90  Ind.   264;   Traylor  v.  harmless  error  where  judgment  is  ren- 

Dykins,  91  Ind.  229;  Galway  v.  State,  dered  against  the  plaintiff  on  the  ccm< 

93  Ind.  161 ;  Lynn  v,  Crim,  96  Ind.  89;  plaint.     McCoy  v.  Monte,  90  Ind.  441. 

Weir  V.  State,  96  Ind.  315;    Harrison  To  One  Paragraph  of  Gross- oomiOalnt. 

School  Tp.  V.  McGregor,  9(6  Ind.  185;  — Where    the    two    paragraphs   of    a 

Landwerlen  v.  Wheeler,  106  Ind.  523;  cross-complaint  present  the  same  mat- 

Fleetwood   v.   Brown,    109  Ind.   573;  ters,  a  demurrer  sustained  erroneously 

Gipson  V.  Shanklin,  83  Ind.  147;  Ohio,  to  one  paragraph  is  harmless.     Long 

etc.,  R.  Co.  V.  Nickless,  73  Ind.  382;  v.  Williams,  74  Ind.  115;  Wendlandt 

Moral  School  Tp.  v.  Harrison,  74  Ind.  v.  Cavanaugh,  85  Wis.  256.     So  where 

93 ;  Bartholomew  County  v.  Jameson,  a  demurrer  is  sustained  to  a  cross-com- 

86  Ind.  154;  Lawrenceburgh  Furniture  plaint,  when  all  the' averments  of  the 

Mfg.  Co.  V.  Hinke,  119  Ind.  48;  Mes-  cross-complaint  can  be  proved  under 

sick  V.  Midland   R.  Co.,  128  Ind.  84;  an  answer  or  general  denial  on  file. 

Pattison  v.   Babcock,    130    Ind.  475;  Hall  v.  Hedrick,  125  Ind.  329. 

Butler  V.  Thornburg,    131    Ind.   238;  2.  Mason   v.  Mason,    102    Ind.   38; 

Williamson  v.  Yingling,  ^  Ind.  47.  Dageett  v.  Flanagan,  78  Ind.  253. 

Mitigation  of  Damages. — Where  a  de-  Where  a  reply,  which  sets  up  new 

murrer   is  sustained   to   a   paragraph  matter  sufficient  in  law  to  avoid  the 

setting  up   matters  in   mitigation  of  defense,  is,  on  demurrer,  erroneously 

damages,  though    erroneous,   it    will  held  insufficient,  and  the  case  is  finr.li/ 

not  be  disturbed  if  the  same  evidence  disposed  of  by  a  finding  against  the 

is  admissible  under  other  paragraphs,  plaintiff  on  issues  of  fact,  under  which 

McFadden  v,  Fritz,  no  Ind.  i.  the  special  matter  in  the  reply  is  not 

Failure  of  Consideration. — In  an  ac-  available  to  the  plaintiff,  the  error  of 

tion  on  a  promissory  note  where  differ-  the  court  in  sustaining  the  demurrer 

ent    paragraphs  of  the  answer  set  up  constitutes  a  good  ground  for  revers- 

failure  of  consideration,  it  was  held  not  ing  the  final  judgment,  and  awarding 

reversible  error  to  sustain  a  demurrer  a  new  trial,  unless  the  record  shows 

to  any  of  such  paragraphs,  so  long  as  such   error  to    have    been  otherwise 

one  is  left  under  which  the  evidence  waived.    Knox  County  Bank  v.  Lloyd, 

is    admissible.    Caldwell    v,    Fayette  18  Ohio  St.  353. 

County,  80  Ind.  99.  8.  Bentonvilie  R.  Co.  v.  Baker,  45 
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/.  Where  Amended  Pleading  is  Filed. — Where  a  demurrer 
to  a  pleading  is  sustained  but  the  same  facts  are  put  in  issue  by 
amended  pleadings,  any  error  in  the  ruling  on  the  demurrer  is 
waived.^  It  may  be  stated  as  a  general  proposition  that  when 
an  amended  pleading  is  filed  in  lieu  of  another  to  which  a  de- 
murrer has  been  sustained,  the  erroneous  ruling  on  the  demurrer 
is  thereby  waived  ;*  but  at  the  same  time  it  is  held  that  an  order 

Ark.   252;    Bartholomew    County  v.  Rule    AppUes   Only  to  Same  Matten 

Jameson,  86  Ind.  154.  Pleaded  Anew.  —  When  separate  de- 
No  Presumption  aa  to  Brldence. — But  fenses  are  set  up  in  answer,  and  de- 

the  court  will  not  presume  that  any  murrer  is  sustained  to  one  or  more  •of 

evidence  was  given  upon  a  count  held  them,     an    amended    answer    subse- 

bad    upon    demurrer.     Schroeder    v,  quently  filed  operates  as  a  waiver  of 

Chicago,  etc.,  R.  Co.,  41  Iowa  348.  error  as  to  such  defenses  as  are  pleaded 

And  it  is  also  held  that  the  sustain-  anew,  but  not  as  to  defenses  to  which 

ing  of  a  demurrer  to  a  good  paragraph  the  demurrer  was  sustained,  and  which 

of  an  answer,  when  there  is  no  other  are    not    again    pleaded.     Hagely  v. 

paragraph  under  which  the  same  facts  Hagely,  68  Cal.  348. 

may  be  proven,  is,  in  effect,  a  decision  2.  Arkansas, — Langley  v,  LangleTf 

by  the  court  that  the  facts  thus  set  up  45  Ark.  396 ;  Walker  v.  Wills,  5  Ark. 

do  not  constitute  a  defense  and  are  not  166. 

admissible  in  evidence.  And  although  California. — Ganceart  v,  Henry,  98 

some  of  the  facts  specially  pleaded  Cal.   283;   Gale  v,   Tuolumne  Water 

may  have  been  admitted  in  evidence,  Co.,  14  Cal.  28. 

the  finding  of  the  court    cannot  be  Colorado. — Hurd  x;.  Smith,  5  Colo. 

looked  to,  and  the  court  has  noway  233;   Perrigo  Gold  Min.,  etc.,  Co.  v, 

of  knowing  that  other  facts  in  sup-  Grimes,  2  Colo.  651. 

port  of  the  plea  might  not  have  been  Illinois. — Dean  v.  Gecman,  44  111. 

brought  forward  in  evidence  had  the  286;    Dickhut  v.  Durrell,    11   111.   72; 

demurrer  to  the  plea  not  been   sus-  People  v.  Core,  85  111.  248. 

tained.     Rush  v.  Thompson,  112  Ind.  Indiana. — Whitesides  v.    Hunt,    97 

163;  Wilson  i;.  Monticello,  85  Ind.  10;  Ind.  191;  Hoke  v.  Applegate,  92  Ind. 

Moyer  V.  Brand,  102  Ind.  301 ;    Fleet-  570;  Dickson  v.    Rose,   07  Ind.    103; 

wood  V.  Brown,  109  Ind.  567;   New  ».  Earp  v.  Putnam  County,  36  Ind.  470; 

Walker,  108  Ind.  376.  Miles    v.    Buchanan,    36    Ind.    490; 

1.  Lewis  V.   Coulter,    10  Ohio   St.  PoUeys  v,   Swope,   4    Ind.    217;    De 

452;  Davis  V.  Gray,  17  Ohio  St.  331;  Armond   v.   Stoneman,   63  Ind.   386; 

Sage  v.  Slentz,  23  Ohio  St.  I ;  Kitchen  St.   John  v.  Hardwick,  17   Ind.    180; 

V.  Loudenback,  4S  Ohio  St.  177 ;  Love-  Jay  v.   Indianapolis,  etc.,  R.   Co.,  17 

land  V.  Garner,  71  Cal.  541 ;  Hormann  Ind.  262 ;  Ham  v.  Carroll,  17  Ind.  442 ; 

V.    Hartnietz,    128  Ind.  354;   Dayton  Cross  x;.  Truesdale,  28  Ind.  44;  Aiken 

Union    Ins.   Co.    v,    McGookey,    33  v.   Bruen,  21    Ind.    137;    Patrick    v, 

Ohio  St,  555 ;  Hunter  v.  Pf eiffer,  io8  Jones,  21  Ind.  249 ;  Kennedy  v.  Ander- 

Ind.  197.  son,  98  Ind.  151 ;   Petty  v.  Church   of 

Where  a  demurrer   Is   erroneously  Christ,  95  Ind.  278 ;  Wingate  v.  Wil- 

stistained  to  a  complaint  in  a  single  son,  53  Ind.  78. 

paragraph,   stating  the  facts  specific-  Kansas. — Rosa  v.  Missouri,  etc.,  R. 

ally,    and    afterwards    another    para-  Co.,  18  Kan.  124. 

graph    more    general    is    filed   upon  Minnesota. — Becker    v,    Sandusky 

which  there  is  issue,  and  upon  the  trial  City  Bank,  i  Minn.  311. 

of  which  Uie  facts  stated  in  the  original  Montana. — Perkins     v.     Dav:  j,     2 

would  have  been   admissible  in   evi-  Mont.    474;    Barber    v.     Briscoe,    8 

dence,  the  error  cannot  be  held  harm-  Mont.  214. 

less,  it  being  presumed,  nothing  ap-  Nebraska. — Buck  v.  Reed,  27  Neb. 

pearing  to  the  contrary,  that  the  case  67 ;  Pottinger  v.  Garrison,  3  Neb,  223. 

was  tried  upon  the  erroneous  theory  New  Tork. — Jones  v.  Thompson,  6 

of  law  as  held  in  sustaining  the  de-  Hill  (N.Y.)  621. 

murrer.  Travellers  Ins.  Co.  t.  Noland,  Oregon. — Huffman  i;.  McDaniel,   I 

97  Ind.  217.  Oregon  261. 
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sustaining  a  demurrer  to  an  original  complaint  will  not  preclude 
a  further  consideration  of  the  same  legal  questions  raised  by  such 
a  demurrer  upon  a  fuller  development  of  the  facts  in  the  amended 
pleading.* 

g.  Where  Ruling  is  Changed.— After  a  demurrer  is  sus- 
tained, if  the  court,  before  trial,  changes  such  ruling,  the  party  in 
whose  favor  the  change  is  made  cannot  complain.^ 

ZIX.  Effect  of  OysBXinnie — 1.  Introdnotory  Statement. — ^The 
issue  raised  by  a  demurrer  is  one  of  law,  as  to  whether  the  plead- 

Virginia, — Hopkins  v.  Richardson,  been  sustained  is  amended,  exceptions 

9  Gratt.  (Va.)4J85;  Darracott  v.  Ches-  reserved  as  to  the  ruling  of  the  de- 

apeake,  etc.,  R.  Co.,  83  Va.  389.  murrer  upon  the  other  paragraphs  are 

Washington, — ^Lowman  v.  West,  7  not     thereby    waived.     Washburn   v. 

Wash.  407.  Roberts,  73  Ind.  315. 

United  States, — Marshall  v,  Vicks-  Wlien  Bzofptton  la  Beaanrsd,  it  has 

burg,  15   Wall.  (U.S.)   146;  U.  S.  v,  been  held  that  where  a  demurrer  to  a 

Boyd,  5  How.  (U.  S.)  39.  complaint    Is    sustained  and  the  ex- 

When  Demurrer  la  Brroneouily  DeeUU  ception  is  saved,  the  objection  is  not 

•d  airalnst  a  Party,  if  he  amend,  setting  waived  by  going  to  trial  on  an  amended 

up  a  different  and  repugnant  case,  he  complaint.    Wood  v.  Mastick,  3  Wash, 

abandons  his  old  case,  and  judgment  Ter.  64. 

against  him  on  the  new  one  will  not  be  In  Florida,  by  c.  3430,  Act  March  5, 

reversed   for  such    error.     Shamokin  1883,   amending  pleadings    is    not    a 

Bank  v.  Street,  x6  Ohio  St.  i.  waiverof  erroneous  judgment  upon  de- 

And   the  erroneous  sustaining  of  a  murrer.     Jones  v,  Townsend,  3i  Fla. 

demurrer  to  a  complaint  is  waived  by  438. 

moving  to  dismiss  instead  of  standing  Conftnloxi  of  Denrarrsr. — Where  a  de- 

upon  the  decision.    Lowman  v.  West,  murrer  is  directed  against  a  plea,  the 

7  Wash.  407.  defendant  confesses  the  demurrer  by  fil- 

After  Demurrer  Bnstaliied  to  a  nea,  if  ing  an  amended  plea  without  waiting 

the  defendant,  by  leave  of  court,  files  a  for  judgment  on  the  demurrer.    Tittle 

new  plea,  he  abandons  his  former  plea  v.  Bonner,  53  Miss.  583 ;   Shirley  v. 

and  the  exceptions  to  the  judgment  on  Fearne,  33  Miss.  653 ;   Georgia  Home 

demurrer,  and  the  court  will  not  review  Ins.  Co.  v,  Jones,  49  Miss.  £>;   Smith 

such  judgment.    Garlington  v.  Priest,  v.  Elder,  7  Smed.  &  M.  (Miss.)  509; 

y  Fla,  559;   Perrigo  Gold  Min.,  etc.,  Phillips  v.  Cooper,  50  Miss.  733. 

Cfo.  V,  Grimes,  3  Colo.  651.  1.  Post  v,  Pearson,  108  U.  S.  418. 

nea  In  Abatement. — Pleading  over  "  As  long  as  the  action  continues  to 

after  demurrer  to  plea  in  abatement  be  pending  in  the    same  court,   the 

sustained,  does  not  waive  the  objection  judgment    upon    a    demurrer    to    a 

to  the  decision  on  the  demurrer.     De-  declaration  cannot  be  considered  as 

lahay  v,  Clement,  4  111.  3ox  ;  Weld  v.  absolutely  and  conclusively  final;  for, 

Hubbard,  11  111.  573.  in  the  exercise  of  judicial  discretion. 

Contra. — Where  a  second  plea  is  filed  any  question  of   law  upon  which  an 

setting  up  different  matter  in  abate-  opinion  has  been  expressed  may  be 

ment.      Veeder    v.    Wright,    6  Ark.  reopened    for    further    examination; 

416.  and   it  is  quite    immaterial  whether 

Amended    Replication.  —  When    the  such  reexamination  is  allowed  in  the 

plaintiff  replies  de  novo^  after  a  de-  same  form  and  manner  in  which  the 

murrer  has  been  sustained  to  his  origi-  question  was  at  first  presented  and 

nal  replication,  he  waives  any  right  he  considered,  or  arises  otherwise  in  the 

might  have  had  to  question  the  cor-  course  of  due  proceedings  upon  the 

rectness  of  the  ruling  on  the  demur-  trial.''     Calder    v.   Haynes,   7   Allen 

rer.     Clearwater  v,  Meredith,  i  Wall.  (Mass.)  387. 

(U.  S.)  43.  2.  Huntington   First  Nat.  Bank  v. 

Amending  One  Paragraiih  Ineffectual  Williams,  Z36  Ind.  435;    Hartlep  v. 

aa  to  Othen. — When  one  of  several  Cole,  loi  Ind.  458 ;  Mitchell  v,  Chaires, 

paragraphs  to  which    demurrer    has  3  Fla.  3i. 
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ing  demurred  to  is  sufficient,  admitting  the  facts  therein  well 
pleaded  to  be  true,  and  being  thus  raised,  the  legal  sufficiency 
must  be  determined  by  the  court.  If  the  pleading  demurred  to 
is  held  to  be  sufficient,  the  demurrer  is  overruled.  The  order 
overruling  the  demurrer  does  not,  as  a  general  thing,  direct  a  final 
but  an  interlocutory  judgment  against  the  demurrant* 

1  Pleading  (hrer — a.  GENERALLY. — The  demurrant  may  then, 
upon  leave  obtained,  plead  over  or  answer.*    Leave,  however,  is 

1.  The  decision  of  the  court,  or  the  C^/^rai/t^.-— Chivlngton  v^  Colorado 

report  of  the  referee  upon  the  trial  of  'Springs  Co.,  9  Colo.  597,  affirming 

a  demurrer,  must  direct  the  final  or  Hunt  v.  Hajt,  10  Colo.  283;  Corson  v. 

interlocutory  judgment  to  be  entered  Neathenj,   9  Colo.  21a ;  De  Walt  v, 

thereupon.    Bliss  Ann.  Code  (N.  Y.)»  Hartzell,  7  Colo.  6oz. 

{ 1O8I .  Delaware, — Wilds  v.  Bishop,  cited  in 

This  section  does  not  require  that  iHarr.  (Del.)87,notea;  Wood  t;.  Wil« 

the  decision  shall  direct  both  inter-  mington     Conference     Academy,    5 

locutory  and  final  judgments.  Thomp*  Houst.  (Del.)  5x9;  Randel  v.  Cnesa- 

lonv.  Stanley,  29  Abb.  N.  Cas.   (N.  peake,  etc.,  Canal  Co.,  i  Harr.  (Del.) 

Y.  Supreme  Ct.)  11.  178;  Easton  v,  Jones,  cited  in  i  Harr. 

As  to  the  proper  practice  with  re-  (Del.)  433,  note  a. 

gard     to    entering    an    interlocutory  Illinois. — Spangler  v,  Indiana,  etc.^ 

judgment  upon  an  order  overruling  a  R.  Co.,  21   III.  276;   Weatherford  v. 

demurrer,   see  U.  S.   L.  Ins.  Co.  v.  Wilson,  3  111.   253;   Weatherford    v. 

Jordan,  21  Abb.  N.  Cas.  (N.  Y.  Su-  Fishback,4lll.  175;  Conradi  t;.  Evans, 

premeCt.)  330;  Riggs  v.  Stewart,  14  3  111.  185;  Harrington  v,  Stevens,  26 

Civ.  Pro.  Rep.   (N.   Y.  C.  PI.)  141;  111.  298;  Godfrey  x;.  Buckmaster,  2  111. 

Crasto  V.  White,   17  Civ.  Pro.  Rep.  447 ;  South  Ottawa  v,   Foster,  20  111. 

(N.  Y.  Supreme  Ct.)  ^;  Wlghtman  296;    Voltz    v,    Harris,  40  111.   155; 

V.  Shankland,  18  How.  Pr.  (N.  Y.  Su-  Bruschkev.  Der  Nord  Chicago  Schuet- 

preme  Ct.)  83.  zen  Verein,  145   111.  433;  Lansing  v. 

As  to  Fonn  of  order  on  demurrer  and  Birge,  3  111.  375. 

interlocutory  judgment,  see  U.  S.  Life  Indiana, — Patterson    v,  Salmon,  3 

Ins.  Co.  V.  Jordan,  21  Abb.  N.  Cas.  Blackf.  (Ind.)    131;  Fitch  v.  Dunn,  3 

(N.  Y.  Supreme  Ct.)  330.  Blackf.  (Ind.)  142. 

RsqnisitM, of  Order. — Gamer  v,  Har-  Iowa. — Standish  v.  Dow,  21   Iowa 

mony  Mills,  6  Abb.  N,  Cas.   (N.  Y.  363;  Conner  v.  Long^  63  Iowa  295. 

Super.  Ct.)  212;  Boyd  v.  Vollmar,  18  Kansas. — ^Pemberton  v.  Hoosier,  i 

Wis.  449;  Ford  v.  David,  3  Abb.  Pr.  Kan.     108  ;     Goodrich    v,    Atchison 

(N.  yT Super.  Ct.)  385.  County,  47  Kan.  355. 

BBbfltoriiilanoevtonrJadgiiieBt. — ^The  Kentucky, — Hancock     v.    Vawter, 

legal  effect  of  an  interlocutory  judg-  Hard.  (Ky.)  521;  Tones  v,  M'Dowell, 

ment  is  simply  to  esteblish  the  plain-  4 Bibb  (Ky.)  190;  Ralston  v,  BuUitts, 

ti£fs  right  to  maintain  the  action  and,  3  Bibb  (Ky.)  261 ;  Violett  v.  Dale,  x 

consequently,  to  recover  some  dam-  Bibb  (Ky.)  145;  Bruce  v,  Mathers,  2 

ages,  though  they  might  be  merely  Bibb  (Ky.)  294. 

nominal.    But  the  quantum  of  dam-  Maine. — Fox  r.  Bennett,  84  Me.  338. 

tges  remains  an  open  question  to  be  Michigan. — Mason  v.  Reynolds,  33 

ascertained  by  proof;  and  upon  this  Mich.6o;  Tefftv.McNoah,9Mich.aoi. 

question  both  parties  have  an  equal  Minnesota.-^TyevieX     v.    Hawke,    a 

rifCht  to  be  heard.    Turner  v.  Carter  Minn.  50. 

I  Head(Tenn.)  525;    Weatherford  v.  Mississippi, --Tittle  v.  Bonner,  53 

Pishback,  4  111.  170.  Miss.  578;  Hardin  v,  Pelan,  41  Miss. 

S.  Arkansas, — Campbell  v.  Savage,  112. 

13  Ark.  678;  Deloach  V.  Neal,  5  Ark.  iV^^rtfj^ttf.— Roosev.Perkin8,9Ncb. 

243;  State  V,  Crow,  11  Ark.  64J.  304;  Mills  ti.Miller,  3  Neb.  95. 

Cmlif0rnia.^^Thomton  v,  Borland,  Nevada, — Winter  v.  Winter,  8  Ner. 

12  Cat  438,  cited  in  14  Cal.  202,    30  129;  Easterbrook  f.  Upton,  i  Nev.  398. 

CtL  78;  Barron  v.  Deleval,  cited  in  New  Jersey. — Hale  t».    Lawrence, 

n  CaL  4^.  22  N.  J.  L.  72. 
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usually  necessary,  and  a  plea  filed  without  obtaining  leave  of  court 
after  a  demurrer  has  been  overruled,  may  be  stricken  out.* 

b.  Leave  to  Plead  Over  Discretionary. — ^The  demurrant 

is  not  entitled  as  of  course  to  plead  over  or  answer,  but  it  rests  in 
the  sound  discretion  of  the  court  to  grant  or  refuse  such  leave.^ 

• 

New     Torh. — Lansing    v.    Stevens  demurrer  thereto  has  been  overruled, 

(Supreme  Ct.),  20  N.  Y.  St.  Rep.  320;  without  having  asked  leave  to  withdraw 

Andrews   v.   Beecker,    i   Johns.   Cas.  his  demurrer  and  replj,  there  is  no 

(N.   Y.)  411;  Miller  v.  Sheldon,    15  error  in  permitting  the  parties  to  go 

Hun  (N.  Y.)  320;  Thompson  v.  Stan-  to  trial  upon  the  issue,  without  ren- 

ley  (Supreme  Ct.),  22  N.    Y.  Supp.  dering  judgment  against  the  plaintiff 

897,  22  Civ.  Pro.   Rep.   (N.  Y.)  348;  on  his  demurrer  to  the  plea.     Voltz  v. 

Tradesmen's  Nat.  Bank  v,  McFeeley,  Harris,  40  111.  155. 

3  Hun  (N.  Y.)  699;  Ford  v.  David,  i  S.   California.  —  Thornton  v,  Bor- 

Bosw.    (N.   Y.)   594;    Sands    v.   Mc-  land,  12  Cal.  438;  Barron  v,  Deleval, 

Clelan,  6  Cow.  (N.  Y.)  582;  Hoadlej  58  Cal.  95. 

V.  Cuyler,    10  Wend.    (N.   Y.)    593 ;  Colorado. — Chivington  v,  Colorado 

Seaman  v.  Haskins,  2  Johns.  Cas.  (N.  Springs  Co.,  9  Colo.  597,  affirming 

Y.)  284;  Hildreth  v.  Harvey,  3  Johns.  Byers  v.  Denver  Circle   R.  Co.,   13 

Cas.   (N.  Y.)  300;  Service  v.  Heer-  Colo.  555;    Hunt  v.  Hayt,   10  Colo, 

mance,  i  Johns.  (N.  Y.)  91;  Currie  v.  283;    Corson  v,    Neatheny,  9   Colo. 

Henry,  3  Johns.  (N.   Y.)  140;  Metro-  212. 

politan  Nat.  Bank  v.  Bussell,  14  Abb.  Illinois. — Conradi  v.  Evans,  3  111. 

N.  Cas.  (N.  Y.  Supreme  Ct.)  98;  Lie-  185;  Bruschke  v.  Der  Nord  Chicago 

eeois  V.  McCrackan,  22  Hun  (N.  Y.)  Schuetzen  Verein,  145  111.  433;  Lans- 

09;  Cambridge  Valley  Nat.  Bank  v.  ing  v.  Birge,  3  111.  375. 

Lynch,    76    N.    Y.    514;    Church   v.  Kentucky. —  Jones   v.  M'Dowell,   4 

American  Rapid  Tel.  Co.,  47  N.  Y.  Bibb  (Ky.)    190;    Violctt  v.  Dale,  x 

Super.  Ct.  558;  Wightman  v.  Shank-  Bibb.  (Ky.)  145. 

land,  18  How.  Pr.   (N.    Y.  Supreme  Michigan. — Tefft    v.   McNoah,    o 

Ct.)  79;  Simson  V.  Satterlee,  64  N.  Y.  Mich.   201;    Wyckoff    v.  Bishop,  98 

657;  Fisher  v.  Gould,  81  N.  Y.  231:  Mich.  355. 

Drake  v.  Satterlee  (Supreme  Ct.),  10  Nebraska.  —  Roose    v.   Perkins,    9 

N.    Y.   Supp.   334;    Piper  v.    Hoard  Neb.  304;  Mills  v.  Miller,  3  Neb.  95. 

(Supreme  Ct.),  3  N.  Y.  Supp.  842.  Nevada. — Winter  v.  Winter,  8  Nev. 

Nortk    Carolina. — Ransom   v.  Mc-  129. 

Clees,  64  N.  Car.  17;  Love  v.  Chat-  New  yersey. — Johnson  v.  Rowaiif 

ham  County,  64  N.  Car.  706;  Goss  v,  16  N.  J.  L.  266. 

Waller,  90  N.  Car.  149.  New  2^<t>r*.— Simson  v,  Satterlee,  64 

Ohio.  —  Beaumont    v.   Herrick,    24  N.  Y.  657;  Fisher  v.  Gould,  81  N.  Y. 

Ohio  St.  445.  231 ;  Drake  v.  Satterlee  (Supreme  Ct.), 

Pennsylvania. — Pollock  v.   Chap-  16  N.  Y.  Supp.  334;   Piper  v.  Hoard 

man,  8  W.  N.  C.  (Pa.)  453;  Young  t;.  (Supreme    Ct.),     3     N.     Y.     Supp. 

Parham,  i  Phila.  (Pa.)  289.  842. 

South  Carolina. — Cureton  t;.  Stokes,  North  Carolina.  —  Ransom   v.  Mc- 

22  S.  Car.  583;  Cureton  v.  Westfield,  Clees,  64  N.  Car.  17;   Love  v.  Chat- 

22  S.  Car.  583;  Cheraw,  etc.,  R.  Co.  ham  (bounty,  64  N.  (Jar.  706. 

V.  White,   14  S.   Car.  51 ;    llxyNxj  v.  Ohio.  —  Beaumont    v,    Herrick,  24 

Jackson,  27  S.  Car.  318.  Ohio  St.  445. 

7>*a5.— -Cooke  v.  Crawford,  i  Tex.  South  Carolina. — Cureton  v.  Stokes, 

9;    Burrows  v.   Gonzales   County,   5  22  S.  Car.  583;   Cureton  v.  Westfield, 

Tex.  Civ.  App.  232.  22  S.  Car.  583;   Cheraw,  etc.,  R.  Co. 

Wisconsin. — Kirst  v.  Wells,  47  Wis.  v.  White,   14    S.  Car.   51;    Lowry  v. 

56;  Guth  V.  Lubach,  73  Wis.  131.  Jackson,  27  S.  Car.  318. 

1.  Conradi  v.  Evans,  3  111.  185;  Her-  Wisconsin.  —  Guth    v.    Lubach,   73 

rington  v.   Stevens,  26  111.  298;    Ed-  Wis.  131. 

brooke  v.  Cooper,  79  111.  582.  EzerolM  of  DiBcretlon  RevtowaUle.— 

FaUure  to  Obtain  LeaTe  to  Plead — ^How  Where  a  demurrer  to  a  complaint  is 

Defect  Waived. — Where   the    plaintiff  overruled,  and  an  application  subse- 

puts  in  a  replication  to  a  plea,  after  his  quently  made    for    leave    to    file   an 
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Upon  the  overruling  of  the  demurrer  the  court  will  not  allow  it 
to  be  withdrawn  where  the  court  is  of  the  opinion  that  the 
demurrant  could  not  plead  successfully.^ 

c.  Terms  and  Time  of  Pleading  Over  Discretionary. — 

The  terms  upon  which  the  demurrant  must  plead  over  or  answer, 
and  also  the  time  in  which  such  pleading  must  be  filed,  are  gen- 
erally fixed  at  the  discretion  of  the  court.*  / 

d.  Effect  of  Pleading  Over. — Where  a  demurrer  to  a  plead- 
ing is  overruled  and  the  demurrant  thereupon  pleads  over,  the 

answer,  the  allowance  of  the  applica-  ing  a  valid  plea.  Surlott  v,  Pratt,  3 
tion  rests  in  the  discretion  of  the  A.  K.  Marsh.  (Ky.)  175. 
court,  subject  to  review  in  case  of  its  2.  Tefft  v.  McNoah,  9  Mich.  201; 
arbitrary  or  unreasonable  exercise.  Piper  v.  Hoard  (Supreme  Ct.),  3  N.  Y. 
The  exercise  of  this  power  by  the  Supp.  842;  Drake  v,  Satterlee  (Su- 
court  must,  in  a  great  degree,  depend  preme  Ct.),  16  N.  Y.  Supp.  334;  Cor- 
upon  the  special  circumstances  of  each  son  v.  Neatheny,  9  Colo.  212 ;  De  Walt 
case,  and  be  so  governed  as  to  prevent  v.  Hartzell,  7  Colo.  601 ;  Cureton  v. 
delays  and  to  promote  justice.  Thorn-  Stokes,  20  S.  Car.  583 ;  Lowry  v.  Jack- 
ton  V.  Borland,  12  Cal.  438,  cited  in  son,  27  S.  Car.  318. 
14  Cal.  202,  30  Cal.  78.  Upon  overruling  a  demurrer  to  a  pe- 
lf the  exercise  of  such  discretion  is  tition,  it  is  not  error  for  the  court  to 
reviewable  on  error  in  any  case,  it  can  require  the  defendant  to  answer  in- 
only  be  where  the  record  shows,  in  stanter^  particularly  so  where  it  does 
view  of  all  the  circumstances  under  not  appear  that  there  is  any  defense  to 
which  the  court  acted,  an  abuse  of  dis-  the  action.  Roose  v,  Perkins,  9  Neb. 
cretion,  resulting  in  a  denial  to  the  304;  Mills  v.  Miller,  3  Neb.  95. 
party  of  a  fair  trial.  Beaumont  v.  Payment  of  CostB  as  a  Condition  of 
Herrick,  24  Ohio  St.  445.  And  see  LeaTO. — Where  a  demurrer  to  a  com- 
Corson  v.  Neatheny,  9  Colo.  212;  plaint  is  overruled,  the  court  may  re- 
Wyckoff  V,  Bishop,  ^  Mich.  352.  quire  the  payment  of  all  costs  up  to 
1.  "  The  withdrawing  a  demurrer  Uiat  time,  as  a  condition  of  leave  to 
is  only  permitted  to  save  the  expense  answer.  Cheraw,  etc.,  R.  Co.  v. White, 
of  bringing  a  new  suit.  The  court  14  S.  Car.  51.  See  also  Guth  v,  Lu- 
ought  always  to  inquire  whether  the  bach,  73  Wis.  131 ;  Chivington  t^.  Colo- 
plaintiff  can  plead  successfully  or  not,  rado  Springs  Co.,  9  Colo.  597;  Byers 
before  they  will  allow  him  to  with-  v,  Denver  Circle  R.  Co.,  13  Colo.  555; 
draw  his  demurrer  and  plead."  Kirk-  Hunt  v,  Hayt,  10  Colo.  283. 
Patrick,  C.  J.,  in  Broadwell  v.  Den-  Time  Allowable. — Sufficient  time  with 
man,  7  N.  J.  L.  285.  reference  to  the  character  of  the  case 
Upon  exception  to  the  opinion  of  should  be  given.  Corson  v.  Neatheny, 
the  court  for  refusing  leave  to  with-  9  Colo.  212. 

draw  a  general  demurrer,  it  is  not  suf-  In  New    Torh    and     Wisconsin,   it 

ficient  to  state  that  the  party  **  offered  seems  that  where  a  demurrer  is  over- 

to  plead    to  the   merits;"    the    plea  ruled  with  leave  to  plead   over  or   an- 

should  have  been  presented  so  that  the  swer,  this  must  be  done  within  twenty 

court  of  original  and  appellate  juris-  days,  or  the  right  is  at  an  end.     Ford 

diction  might  judge  whether  it  was  a  v.  David,  i  Bosw.  (N.  Y.)  594;  Sands 

plea  to  the  merits.     Violett  t;.  Dale,  i  v.  McClelan,    6    Cow.   (N.  V.)    582; 

Bibb  (Ky.)  144.  Hoadley  v.  Cuyler,  10  Wend.  (N.  Y.) 

In  KentnOky,   it   was    formerly  the  593 ;  Kirst  v.  Wells,  47  Wis.  56. 

practice,  on  overruling  plaintiff's  de-  It  seems  that  the  time  to  plead  over, 

murrer  to  a  plea,  to  render  judgment  where  a  demurrer  is  overruled  with 

against  him  unless  he  withdrew  his  leave  to  plead  again,  does  not  begin  to 

demurrer  and  filed  a  valid  replication,  run  until  the  entry  of  an  interlocutory 

Patrick  v.  Conrad,  3  A.   K.  Marsh,  judgment.     Riggs  v.  Stewart,   14  Civ. 

(Ky.)  613.  Pro.   Rep.    (N.  Y.  C.  PI.)    141.      See 

So,  also,  on  overruling  a  demurrer  also    Quereau     v.    Brown,    63     Hun 

to  the  declaration,  the  demurrant  was  (N.  Y.)   175;   Miller    v,  Sheldon,   15 

not  allowed  to  withdraw  it  but  on  fil-  Hun  (N.  Y.)  220. 
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demurrer  is  waived  by  pleading  over,^  except  in  jurisdictions 

1.  Arhansus, — ^Tabor  v.  Merchants*  59  N.  W.  Rep.  35;  Manwell  v.  Bur- 
Nat.  Bank,  48  Ark.  454;  Fordjce  v.  lington,  etc.,  R.  Co.,  89  Iowa  708; 
Merrill,  49  Ark.  277;  McLaughlin  Allen  v.  Piatt,  79  Iowa  113;  Seippel 
V,  Hutchins,  3  Ark.  307 ;  Chapline  v.  v,  Blake,  80  Iowa  142. 
Robertson,  44  Ark.  202;  Hanly  v,  Kansas. — Goodrich  v,  Atchison 
Gaines,  5  Ark.  38;  Gage  v.  Melton,  i  County,  47  Kan.  355. 
Ark.  234;  Jarrett  v.  Wilson,  i  Ark.  Kentucky, — Kentucky,  etc.,  Mut.  Ins. 
137;  Buckner  v.  Greenwood,  6  Ark.  Co.  v.  Southard,  8  B.  Mon.  (Ky.)636; 
200;  Hicks  V.  Badham,  17  Ark.  403;  Trigg  v.  Shields,  Hard.  (Ky.)  176; 
Tones  v.  Terry,  ^3  Ark.  230;  Murry  v,  Stockdon  v,  Bayless,  2  Bibb  (fcy.)  62; 
Meredith,  25  Ark.  164.  Farrow  v.  Turner,   2  A.    K.    Marsh. 

Colorado, — ^Thalheimer  v.  Crow,  13  (Ky.)  496;   Patrick  v.  Conrad,   Litt 

Colo.  397;  Stanbury  v.  Kerr,  6  Colo.  Sel.    Cas.    (Ky.)    508;    Rountree    v, 

28;  Fillmore  v.  Wells,  10  Colo.  228;  Hendrick,  i  B.  Mon.  (Ky.)  190;  Car- 

Danielson  v.  Gude,  11  Colo.  87;  Wat-  son  v,  Osborne,  10  B.  Mon.  (Ky.)  156; 

son  V.  Hahn,  i   Colo.  389;  Meyer  v.  Crozier  v,  Gano,    i  Bibb  (Ky.)    257; 

Binkleman,   5    Colo.   262;    Webb    v,  Piatt  v.   Craig,    i   Bibb    (Ky.)   320; 

Smith,    6    Colo.    365;     Anderson    v.  Violett  v.  Dale,   i   Bibb   (Ky.)    144; 

Sloan,  I  Colo.  484,  affirming  Daniel-  Hancock  v,  Vawter,  Hard.  (Ky.)  5191 

son  V,  Gude,  11  Colo.  94;   Freas  v,  Maine. — ^True  v,   Plumley,  36  Me. 

Lake,  2  Colo.  480;  Perrigo  Gold  Min.,  466. 

etc.,   Co.    V.   Grimes,   2    Colo.    651 ;  Michigan, — Kraatz  v.  Brush  Elec- 

Freas  v.   Engelbrecht,  3  Colo.   377;  trie  Light  Co.,  82  Mich.  457;  Ashton 

Hurd   V,  Smith,  5  Colo.  233;  Webb  r/.Detroit  City  R.Co.,78Mich.  587;  Is- 

V.  Smith,  6  Colo.  365,  affirming  Fill-  cotte  v,  Wayne  County,  44  Mich.  173; 

more  v.  Wells,  10  Colo.  241.  Peterson  v.   Fowler,   76  Mich.    258; 

District   of    Columbia. — Moses    v.  Wales  v.  Lyon,  2  Mich.  276. 

Taylor,  6  Mackey  (D.  C.)  255.  Minnesota, — Coitf  .Waples,  i  Minn. 

Idaho. — Pence  v.  Durbin,   i  Idaho  134. 

551.  Aiississippi, — Liverpool,   etc.,   Ins. 

Illinois. — Harmon    v,   Thornton,  3  Co.  v.  Sorsby,  60  Miss.  302. 

111.  351;   Beer  v.  Philips,    i    111.  44;  Missouri.  —  Highley  v.    Noell,  51 

Peck   V,   Boggess,  2   111.   281 ;   Buck-  Mo.  145 ;  Ware  v,  Johnson,  55  Mo.  500. 

master  v.  Grundy,  2  111.  310;  Gilbert  Montana. —  Vantilburgh  v.  Hamil- 

V.    Maggord,    2    111.   471;    Wann    v,  ton,  2  Mont.  414;  Francisco  t;.  Benepe, 

M'Goon,  3  111.  74;  Russell  V.Whiteside,  6    Mont.    243;    Garver   v.   Lynde,   7 

5  111.  7;  Walker  v.  Welch,  14  111.  277;  Mont.  108;  Barber  v.  Briscoe,  8  Mont. 

McFadden    v.    Fortier,   20    111.    509;  220;  Collier  9.  Ervin,  3  Mont.  144. 

American  Express  Co.   v.  Pinckney,  Nebraska. — Buck  v.  Reed,  27  Neb. 

29  111.  392;  Gardner  v.  Haynie,  42  111.  67;  Singer  Mfg.  Co.  v,  McAllister,  22 

291 ;  Camp  v.  Small,  ^  111.  37;  Home  Neb.  359. 

Mut.  F.  Ins.  Co.  V.  Garfield,  60  111.  Nevada, — Lonkey  v.  Wells,  16  Nev. 

124;  Illinois  Cent.  R.  Co.- v.  Parks,  88  275;  Levey  v,  Favgo,  i  Nev.  415. 

Ill-   373;   Indianapolis,   etc.,    R.    Co.  New   Tork, — Phillips    v,  Sture,    i 

V,  Morgenstern,  106  111.  216;  Gradle  Code  Rep.  (N.  Y.  Supreme  Ct.)  56; 

V.   Hoffman,  105   111.   147;  Barnes  v.  Greenwood  v.  Brink,   i  Hun  (N.  Y.) 

Brookman,    107   111.   317;   Stearns  v,  227,  3Thomp.  &C.  (N.  Y.)  740;  Marie 

Cope,  109  111.  340;  St.  Louis,  etc.,  R.  v.  Garrison,  13  Abb.  N.  (bas.  (N.  Y. 

Co.   V.   Hill,    14   111.   App.   579;  Mc-  Super.  Ct.)  210;  Brown  v.  Saratoga  R. 

Laughlin  v.  People,  17  111.  App.  306;  Co.,  18  N.  Y.  495;  Peck  v.  Cowing,  i 

Shunick  v.  Thompson,   25  111.  App.  Den.  (N.  Y.)  222. 

619;  Indiana,  etc.,  R.  Co.  i;.  Sampson,  Ohio, — Mitchell      v,   McCabe,      10 

31  111.  App.  513 ;  School  Directors  v,  Ohio  405. 

Kimmel,  31  111.  App.  537.  Oregon. — Wells    v,  Applegate,     la 

Indiana. — Indianapolis,  etc.,  R.  Co.  Oregon  208;  App.  in  Johnston  v.  Ore- 
V,  McAhren,  12  Ind.  552;  State  v,  gon  Short  Line,  etc.,  R.  Co.,  23  Ore- 
Barrett,  54  Ind.  434;  Indianapolis,  gon  loi ;  Olds  v.  Cary,  13  Oregon  362. 
etc.,  R.  Co.  V,  Paramore,  12  Ind.  406;  Utah. — Henderson  v,  Turngren,  9 
B^ll  V,  Hungate,  13  Ind.  382.  Utah  432;  Young  v,  Martin,  3  Utah 

lovia, — Cook  V,  Doty  (Iowa,  1894),  486. 
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where  statutes  provide  to  the  contrary.* 

Xrm  iaOvemlliLgDemiirrar  Waived. — So,  also,  it  is  a  general  rule  that 
any  errors  committed  in  overruling  a  demurrer  are  waived.*    But 

there  are  some  well-recognized  exceptions  to   the  rule,  one  of 

which  is,  error  in  overruling  a  demurrer  to  a  complaint  which 
does  not  state  a  cause  of  action,^  and  the  other,  error  in  over- 

Vertnont. — Houston    t;.  Brush,    66  471;  Snyderv.  Gaither,  4III.  91;  Gard- 

Vt.  331.  ner  v,  Hajnie,  4a   111.  291 ;   Snell   v. 

United    States.  —  Aurora    City    v,  Cottingham,  7a  111.  161 ;  McFadden  v. 

West,  7  Wall.    (U.   S.)  92;    Bell   v.  Fortier,  20  111.  509;  Camp  v.  Small,  44 

Mobile,  etc.,  R.  Co.,  ±  Wall.  (U.  S.)  III.  37. 

598;    Campbell  v.  Wilcox,   10  Wall.  Iowa. — Cook   v.  Dotj  (Iowa  1894), 

(U.  S. )  431.  59  N.  W.  Rep.  35 ;  Manwell  v.  Burling- 

1.  Gallfimila. — It  seems  to  have  been  ton,  etc.,  R.  Co.,  89  Iowa  708 ;  Moore 
formerly  held  that  the  filine  of  an  an-  xk  Ross,  Morr.  (Iowa)  401 ;  Eubank 
swer  after  the  overruling  Ota  demurrer  v.  Whittaker,  xx  Iowa  X97;  Smith  v» 
is  a  waiver  of  the  demurrer.  DeBoom  Taylor,  11  Iowa  214 ;  Mahaska  County 
V.  Priestly,  i  Cat  206  ;  Pierce  v,  Min-  v.  Ingalls,  14  Iowa  X70;  State  v.  Kling- 
tum,  I  Cal.  470 ;  Brooks  v.  Minturn,  i  man,  14  Iowa  404 ;  Franklin  v,  Two- 
Gal.  481.  good,  18  Iowa  515  ;  Wilcox  v.  McCune, 

But  section  472  of  the  Code  of  Civil  21    Iowa  297  ;    Abbott  v.   Striblen,  6 

Procedure,  as  amended,  provides  among  Iowa  191 ;  Mitchell  v.  Wiscotta  Land 

other  things  that  '*a  demurrer  is  not  Co.,  3  Iowa  209. 

waived  by  filing  an  answer  at  the  same  Kentucky ."^-i^Br^on  v,  Osborne,  10  B4 

time."     Thus  it  is  expressly  enacted  Mon.  (Ky.)  155;  Patrick  v.  Conrad,  3 

that  a  demurrer  is  not  waived  by  the  A.   K.   Marsh.  (Ky.)  612;    Crozier  v, 

filing  of  answer  at  the  same  time;  and,  Gano,  i  Bibb  (Ky.)  257. 

a  fortiori^  it  is  not  waived  by  the  filing  Michigan. — Wales  v,  Lyon,  2  Mich, 

of  an  answer,  upon  leave  given  by  the  276. 

court,  subsequently  to  the  filing  and  Minnesota. — Colt  v.  Waples,  i  Minn, 

overrulingof  the  demurrer.    Curtiss  v.  134. 

Bachman,84  Cal.  2x8  ;  Thelin  v.  Stew-  Montana, — Collier  v.  Ervin,  3  Mont, 

art,  100  Cal.  372.  144;  Perkins  v.  Davis,  2  Mont.  474. 

la  Florida  it  was  formerly  held  that  Nebraska. — Singer  Mfg.  Co.  v,  Mc- 

pleading  over  after  a  demurrer  over-  AUister,  22  Neb.  359;  Harral  v.  Gray, 

ruled  waived  the  demurrer,    Mitchell  10   Neb.  186;  Dorrington   v.  Minnick, 

V.   Gotten,    2    Fla.   136;    Dupuis    v.  15  Neb.  397. 

Thompson,  16  Fla.  69 ;  Bailey  v.  Clark,  Ohio.^  Davis  v.  Hines,  6  Ohio  St  473. 

6  Fla.  516;  Hooker  V.  Johnson,  8  Fla.  Oregon. — Huffman   v.   McDaniel,   i 

453;  Robinson  V.  L*Engle,  13  Fla.  482;  Oregon  259;    Richards  v.  Fanning,  5 

but  under  chapter  3430  of  the  laws  of  Oregon  356;    Wells  v.'-  Applegate,  13 

1883  ( §  1265,  Rev.  Stat.  1892),  pleading  Oregon  200. 

over  in  bar,  after  demurrer  to  the  dec-  Vermont. — Houston  v.  Brush,  66  Vt. 

laration  has  been  overruled,  is  not  a  33X ;  Rea  v.  Harrington,  58  Vt.  181. 

waiver  of  the  demurrer;  but  the  judg-  Waskingion. — Ward    v.  Moorey,   i 

ment  or  ruling  on  the  demurrer  may  Wash.  Ter.  104.                ' 

be  reviewed  on  appeal,  or  writ  of  error.  Where  a  defendant  demurs,  but  does 

and   no  exception    need  be  taken  or  not    stand    upon    his    demurrer,    and 

voted  in  the  lower  court  to  secure  such  answers  over,  and  goes  to  trial  upon  the 

right  of  review.    Jones  v.  Townsend,  merits,  he  cannot  be  heard,  on  appeal, 

21  Fla.  431.  to  object  to  the  action  of  the  court  in 

2.  Arkansas. — ^Tabor  v.  Merchants'  overruling  the  demurrer,  unless  the 
Nat  Bank,  48  Ark.  454 ;  Chapline  v.  complaint  should  be  so  defective  as  not 
Robertson,  44  Ark.  202.  to  support  the  judgment.    This  rule  ap- 

Colorado. — Freas  v.  Engelbrecht,  3  plies  in  the  case  of  a  supplemental  corn- 
Colo.  377;  Thalheimer  v.  Crow,  13  plaint.  Following  Francisco  v.  Ben- 
Colo.  397.  epe,  6    Mont  243,    and  other  cases. 

///«ii<7fj.— Lullman  v.  Barrett,  18  III.  Garrer  v,  Lynde,  7  Mont  108. 

^PP-  573*  Gilbert  v.  Maggord,  2  111.  8.  Martin   v.    Royster,  8  Ark.  74; 
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ruling  a  demurrer  for  want  of  jurisdiction  of  the  action.^ 

e.  Second  Demurrer. — ^Where  a  demurrer  is  overruled  with 
leave  to  plead  over,  the  defendant  cannot  interpose  a  second 
demurrer,^  nor,  where  the  defendant  has  demurred  and  the  de- 
murrer has  been  overruled,  can  he  afterwards,  in  pleading  over, 
raise  the  same  grounds  presented  in  the  demurrer.' 

£  Judgment. — If,  after  a  demurrer  is  overruled,  the  demurrant 
fails  to  ask  leave  to  plead  over  or  answer,  and  abides  hy  his  de- 
murrer, the  submission  of  the  case  on  the  demurrer  b  a  final  sub- 
mission, and  the  judgment  thereon  is  final.^ 

Chapline  v.  Robertson,  44  Ark.  20a ;  Maine. — Parlin  v.  Macomber,  5  Me. 

Fordyce  v.  Merrill,  49  Ark.  377;  Thai-  413;  State  v.  Peck,  60  Me.  498. 

heimer  v.  Crow,  13  C5olo.  397;  Teal  v.  Maryland. — Boehm  v.  Baltimore,  6z 

Walker,  ixi  U.  S.  242.  Md.  26$ ;  and  see  O'Brien  v.  Hardy,  3 

1.  Chapline  v.  Robertson,  44  Ark.  Har.  &  J.  (Md.)  434. 

203 ;    Fordyce  v.  Merrill,  40  Ark.  277.        Massachusetts,  —  Washington      v. 

2.  Pollock  V.  Chapman,  S  W.  N.  C.    Eames,  6  Allen  (Mass.)  417. 

(Pa.)  433.  Michigan.  ^Ttf^    v.    McNoah»    9 

8.  Haddock  v.  Perham,  70  Ga.  573;  Mich.  201. 

St.  Louis,  etc.,  R.  Co.  v.  Hill,  zj  111.  Mississippi. ^Tittle   v.  Bonner,   53 

App.  579;  Wilson  V,  Lineberger,  02  N.  Miss.  578. 

Car.  412.  Missouri j'^Henley    v,    Henley,    93 

Parties  are  not  thus  allowed  by  sue-  Mo.  95. 

cessive  pleadings  to   bring   the  same  Nebrasha, — Estabrook  tr.  Hughes,  8 

questions  before  the  court  lor  repeated  Neb.  496. 

decisions.   Kissinger  v.  Council  bluffs,  Nevf  Torh. — Fisher  v,  Gould,  9  Daly 

73  Iowa  171.  (N.  Y.)  IA4,  81  N.  Y.  228;  Whiting  v. 

Contra. — In    Smith    v.    Britton,     2  New  York,  37  N.  Y.  600;  Wightman 

Thomp.  &  C.  (N.  Y.)  498,  it  was  held  v.  Shankland,  18  How.  Pr.  (N.  Y.  Su- 

that  after  a  demurrer  to  a  complaint  preme  Ct. )  79;  Richards  v.  Brice  (City 

has  been  overruled,  and  without  entry  Ct.),  13  N.  Y.  St.  Rep.  728;  Harkness 

of  judgment  thereon,  leave  being  given  v.  Harkness,  5  Hill  (N.  Y.)  213. 

to  answer,  defendant  may  set  up  as  a  North    Carolina. — Ransom    v.  Mc- 

defense  the  same  ground  urged  in  sup-  Clees,  64  N.  Car.  17;  Goss  v.  Waller, 

port  of  the  demurrer.  90    N.    Car.   149 ;    Love  v.  Chatham 

4.  Arhansas. — Deloach    v.  Neal,  5  County,  64  N.  Car.  706. 

Ark.  243.  Ohio. — Beaumont    v,    Herrick,    24 

C^/ora^^w^McNasser  v.  Sherry,  i  Ohio  St.  445. 

Colo.  Z2.  Oregon. — Marx  v,  Crolsan,  17  Ore- 

Illinois. — Wilcox  v.  Woods,  4  111.  51 ;  gon  393. 

Clemson  v.  State  Bank,  2  111.  4c ;  God-  Pennsylvania, — Ruff  v.  Ruff,  38  Lege 

frey  V.  Buckmaster,  2  111.  447;  Weather-  Int.  (Pa.)  72;  Philadelphia  v.  Wistar, 

ford  V.  Wilson,  3   111.   253;  Smith  v.  92  Pa.  St.  4.04,  6  W.  N.  C.  (Pa.)  136. 

Dysart,    12    111.    458;     Armstrong  v.  Wisconsin. — Douville  v.  Merrick,  35 

Webster,  30  111.  333 ;  Dana  v.  Bryant,  6  Wis.  688 ;  Pratt  v.  Lincoln  County,  61 

111.  104;    McCormick  v.  Tate,  20  111.  Wis.  62. 

334;  South  Ottawa  t;.  Foster,  20  111.  United  States. — Clearwater  t;.  Mere- 

296;   Miles  V.  Danforth,  37  111.   163;  dith,  i  Wall.  (U.  S.)  25 ;  Alley  tr.  Nott 

Hunter  t;.  Bilyeu,  39  111.  367 ;  Lowy  v,  in  U.  S.  475. 

Andreas,  20   111.  App.  521 ;   Ward  v.  England. — Ferrers  v.  Arden,  Cro. 

Stout,  32  111.  399.  Eliz.  668;  Hitchins  v,  Campbell,  2  W. 

Indiana. — Tipton  1;.  Barron,  5  Blackf.  Bl.  831;    Pleas  &  Pleading,  I,   13,  a 

(Ind.)  154;  Heaton  t^. Collins,  7  Blackf.  Arch.  Pr.  36;  Lawe  v.  King,  i  Saund. 

(Ind.)  4x4.  80,  note  (i);  Cooke  v.  Sayer,  2  Burn. 

lov/a. — Watta  v.  Everett,  47  Iowa  753. 

369.  Def)aiilt  JMgment. — If  the  defendant 

A>«/«k;>l-^.— Beall  v.  Mantell,  Sneed  does  not  plead  on  overruling  demurrer 

(Ky.)  2oa.  to    a    declaration,    default    judgment 
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4.  Beview  on  Appeal — a.  Generally. — ^The  overruling  of  a  de- 
murrer to  a  bad  answer,  or  a  bad  paragraph  of  an  answer,  is  gener- 
ally such  an  error  as  will  require  the  reversal  of  the  judgment 
thereon.*  This  is  the  case  even  though  there  be  other  good  an- 
swers or  paragraphs  under  which  evidence  of  the  matter  alleged 
in  the  one  improperly  overruled  is  admissible.*  The  reason  for 
this  is  that,  by  overruling  such  demurrer,  the  court  holds  that  to  be 
a  defense  which  is  not  such.' 

^mdgmont  Hot  on  Bad  Plea. — Such  error  in  overruling  a  demurrer 
will  not,  however,  work  a  reversal  of  the  judgment  where  it 
affirmatively  appears  that  the  judgment  was  not  rendered  on  such 
bad  plea.^    So,  also,  where  a  complaint  contains  two  or  more 


?. 


should  be  entered.    McNasser  v.  Sher-  here  two  other  paragraphs  of  answer 

,  1  Colo.  12 ;   Bates  v.  Williams,  43  to  which  demurrers  were  overruled. 

I.  494.  The  plaintiff  refused  to  plead  over  but 

If  a  demurrer  to  a  declaration  be  elected  to  abide  the  ruling  of  the  court, 
overruled,  the  case  stands  precisely  as  The  demurrer  to  these  paragraphs  ad- 
it would  on  a  default.  Lamphear  v,  mitted  the  truth  of  all  the  facts  that 
Buckingham,  53  Conn.  349.  were  well  pleaded,  for  the  purposes  of 

Dotemdnatton  of  BoUef  Qnuitalile  Un-  the  demurrers  only ;  but  the  plaintiff 
iscasiary. — The  court,  after  having  has  gone  one  step  beyond;  he  refused 
overruled  a  demurrer  to  a  complaint  on  to  plead  further,  and  prayed  the 
the  ground  that  it  does  not  state  a  judgment  of  the  law  on  the  facts  con- 
cause  of  action,  is  not  called  upon  to  tained  in  these  answers.  His  position 
determine  what  specific  relief  is  to  be  is  the  same  as  if  he  should  saj',  '  I 
granted.  It  is  enough  to  announce  confess  the  facts  for  all  purposes  in  the 
that  from  the  allegations  of  the  com-  case,  but  deny  the  law.'  If  the  law  be 
plaint  some  relief  should  be  eranted.  against  him,  his  right  to  recover  is  for- 
Brewsterf^.  Hatch,  10  Abb.  N.  Cas.  (N.  ever  gone.  He  has  confessed  a  fact 
Y.  Supreme  Ct)  400.  which  must  ultimately  destroy  his  right 

1.  Marshall  v.  Betner,  17  Ala.  832 ;  to  a  recovery.  •  •  •  Where  the  judg- 
Adams  v.  Adams,  a6  Ala.  27a;  Morton  ment  rendered  is  the  same  as  the  ulti- 
V.  Bradley,  30  Ala.  683;  Young  v.  Da-  mate  judgment  that  must  be  pro- 
vis,  30  Ala.  azt;  Abdil  v.  Abdil,  33  nounced  in  the  case,  no  intervening 
Ind.  460  ;  Charles  v.  Malott,  51  Ind.  error  of  any  kind  will  avail  in  securing 
150;  Conyers  v.  Mericles,  75  Ind.  443;  a  reversal.  The  overruling  of  the  de- 
Over  v.  Shannon,  75  Ind.  353;  Simsv.  murrer  to  the  first  paragraph  of  the 
Frankfort,  79  Ind.  446 ;  Epperson  v.  answer,  and  of  the  motion  for  a  new 
Hostetter,  95  Ind.  587 ;  McComas  v.  trial,  were  harmless  errors." 
Haas,  93  Ind.  276;  Walling  v.  Burgess,  3.  Morton  v.  Bradley,  30  Ala.  683 ; 
132  Ind.  299;  Messlck  v.  Midland  R.  Abdil  v,  Abdil,  33  Ind.  400 ;  Over  v, 
Co.,  128  Ind.  81 ;  Thompson  v,  Lowe,  Shannon,  75  Ind.  352 ;  Sims  v.  Frank- 
ni  Ind.  273;  Scott  v.  Stetler,  138  Ind.  fort,  79  Ind.  446;  Epperson  v,  Hostetter, 
385.  05  Ind.  587;  Thompson  v.  Lowe,  iiz 

This  error,  however;  may  be  cured  by  Ind.  373. 

a  special  finding  of  facts.    McComas  v.  The  fact  that  the  general  denial  is 

Ha'^.  93  Ind.  376;  Walling  v.  Burgess,  also  pleaded  does  not  make  the  ruling 

122  Ind.  299.  immaterial.    Sims  v,  Frankfort,  79  Ind. 

Overruling  a  demurrer  to  a  bad  plea  446;  Over  v.  Shannon,  75  Ind.  352. 

i*  an  error  which  will  operate  a  rever-  8.  Sims  v,  Frankfort,  79  Ind.  446; 

ttlof  a  judgment  against  a  plaintiff,  al-  McComas  v.  Haas,  93  Ind.  276. 

thof^h  the  complaint  it  demurrable.  4.  Morton  v.  Bradley,  30  Ala.  683 ; 

Marshall  V.  Betner,  17  Ala.  832;  Young  Convers  v.  Mericles,  75  Ind.  443;  Olds 

V.  Davis,  30  Ala.  213.  v.  Aloderwell,  87  Ind.  583 ;  Bidinger  v. 

The  case  of  Morrison  v.  Kendall,  6  Bishop,  76  Ind.  344;  McComas  v,  Haas, 

ffi  App.  313,  la  thus  distinguished  93  Ind.  376 ;  Cooper  v.  Jackson,  99  Ind. 

^^QQ  the  preceding  cases :  **  We  have  566. 
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paragraphs,  the  overruling  of  a  demurrer  to  a  bad  paragTc 
thereof  is  a  fatal  error  and  will  work  a  reversal  of  the  judgm 
unless  it  appears  that  such  judgment  was  not  rendered  upon  si 
bad  paragraph  but  solely  upon  the  good  paragraph  or  p^ 
graphs ;  *  even  though  there  are  other  good  paragraphs  embi 
ing  the  same  averments.* 

How  Emid  Brno  Domwnnt. — By  overruling  the  demurrer  ham 
done  the  demurrant  from  the  fact  that  by  such  ruling  the  co 
adjudges  that  the  plaintiff,  in  order  to  make  out  his  case,  has  o 
to  prove  that  which  is  contained  in  the  paragraph  to  which 
demurrer  is  overruled.' 

b.  Harmless  Error. — Although  a  demurrer  may  have  tx 
improperly  overruled,  yet,  if  the  demurrant  was  not  harmed 
such  ruling,  judgment  will  not  be  reversed  on  account  of  ' 
harmless  error,* 

An   I 
B  demurrer  ti  _  ,       _    . 

■□■wer  will  not  rererec  the  liTdgment,  ""l.  Wetr  v.  State,  96  Ind.  311. 

where  the  jur^  find.  In  answer  to   an  In  thia  cue  «re  dted  the  rollon 

Interroffstor^,  that   the  plafntifT  li  not  cue*  lUuitratingthe  difTercnce  betn 

entitled  to  recover  upon  his  complaint  OTcrrultng  and  lustaining  a  demur 

CofTcer  v.  McCord,  83  Ind.  C93.  and   holding  that  It  U  a  material  ei 

1.  Alabama. — Morton  v.  Bradley,  30  to  overrule  a  demurrer  to  a  bad  p: 

Ala,  683;    Marehall  IP.  Betner,  17  Ala.  graph,  although  there  may  be   ot 

833;    Adams  V.  Adams,   16   Ala.  173;  paragraphs  of  the  same  general  cl 

Young  V.  Davla,  30  Ala.  113.  acter  but  which  contain  the  avermi 

/iirf/a»a.— Ethel    w.   Batchelder,   90  wanting  in  the  bad  one.     Abdil  t-. 

Ind.  510;  Weir  v.  State,  96  Ind.  311;  dll,  33  Ind.  460;  Schafer  v.  State, 

Lang  r.  Oppenbelm,  96  Ind.  47:  Booth  Ind.  460;  Kimble  t'.  Christie,   55   1 

V.  Cass  County,  84  Ind.  438^  Rowe  «.  140;    Abetl   ii.   Riddle,   -jc,   Ind.    3 

Peabody,  101  Ind.  igS;  Logansport  v.  Over  v.  Shannon,  75  Ind. 35a;  John 

La  Rose,  99  Ind.  117;   Carr  v.  Hays,  v.  Breedlove,  71  Ind.  368;   Conven 

110  Ind.  408;   Evansvllle,  etc.,  Steam-  Mericles,  75  Ind.  443;  Sims   v.  Fra 

Packet     Co.    v.    Wlldman,    63     Ind.  fort,  79  Ind.  446;  Wilson  w,  Moniict 

370;  Pennsylvania  Co.   -v.  Holderman,  85  Ind.  10. 

69   Ind.   18;    Conyers  v.    Mericles,  75  Damttrror  to  flpaoUI  Paragraph  of 

Ind.  443;    McComas  v.   Haas,  93  Ind.  ply, — It  Is  error  to  overrule  a  demu: 

376;   Charles  v.   Malott,  51   Ind.  350;  to  a  special  paragraph  of  a  reply.  If 

Sims    V.     Frankfort,     79     Ind.    446;  facts  are  not  sufficient  to  bar  the 

Thompson    v,    Lowe,    iii    Ind.   371;  swer,  though  proof  of  the  facts  mi 

Over  v.  Shannon,  75  Ind.  351 ;  Epper-  be  admissible  under  the  pneral   it 

son  v.  Hoslettcr,  95  Ind.  587 ;  Abdll  v.  pleaded.      Kemodle    v.   Caldwell, 

Abdil,  33  Ind. 460;  Pennsylvania  Co. if.  Ind.  lej. 

Poor,  103  Ind.  55j;  Hillf.  Pollard,  13J  S.  Weir  w.  SUte,96Ind.  311, 

Ind.  jS8;  Knighti7.Knlght.6Ind.App.  4.  Whart  Dafs&duil  PlaaAi  Two  Fl 

368;    Burkam   v.   Burk,  96   Ind,   370;  presenting  aame  issue,  the  overrul 

Harnett  i'.  Feary,  loi  Ind.  95 ;  Trace-  demurrer  to  one  Ii  a  harmless   er 

well  r.  Farnslejr,  104  Ind,  497 ;  Cincln-  Chambers   County  ii.  Clewi,2i  U 

nati,  etc,  R.  Co.  V.Gaines,  104  Ind, 536;  (U.  S.)  317;  State  v.  Brantley,  17  i 

Johnson  V.  Ramsay,  91  Ind,  189 ;  Terre  44;    Walter   v.  Florida   Sav.  Bank 

Haute,  etc,  R.  Co.  v.  Sherwood,  13a  Fla.  826. 

Ind.  139.  SiroB««iH  Ommliiig  of  Dvavrrm 

Defendant  cannot  complain   of  the  Tloadlnf  Foond  to  B«  ffiibnia. — Sour 

overruling  of  his  demurrer  to  the  sec-  r.  Jeffries,  98  Ind,  31 ;  Nave  v.  Will 

and  count  of  the  complaint,  where  the  33  lad.  394;  Wolf  t).  SchoSeld,  38  1 

trial  was  by  the  court,  and  there  was  175;  Peery  v.  Greensburgh,  etc^  Tt 

no  recovery  under  that  count     Louis-  pike  Co.,'43  Ind,  311;  Hawley  v.Sm 
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5.  Hot  Ground  for  Hew  Trial. — The  overruling  of  a  demurrer 
furnishes  no  ground  for  a  new  trial.^ 

XX.  Dercts  Hot  Beached  bt  Demubru. — ^A  demurrer  to  a 
pleading  will  not  be  sustained  because  it  contains  surplusage,^  or 
because  it  is  redundant,*  or  for  misnomer.* 

45  Ind.  183 ;  Blessing  v.  Blair,  45  Ind.  neas  is  overruled  and  plaintiff  declines 

546;  Keegan  v.  Carpenter,  47  Ind.  597;  to  reply,  judgment  will  not  be  reversed 

McComas  v.  Haas,  93  Ind.  276;   Bart-  if  anj  one  of  the  pleas  is  good.     Puckett 

ktt  V.  Pittsburgh,  etc.,  R.  Co.,  94  Ind.  v.  Pope,  3  Ala.  552;  Firemen's  Ins.  Co. 

381 ;  Smith  v.  McKean,  99  Ind.  loi ;  v.  Cochran,  27  Ala.  228 ;  Jesse  v.  Cater, 

Burgett  V.  Teal,  91  Ind.  260.  28  Ala.  475. 

O^emUlng  of  Dtmiirrer  to  ntading  Error  in  OTermlliLg  Demurrer  to  Do- 
Afterwards  Amended. — Hoke  v.  Apple-  fectlTO  Answer  is  immaterial  where  a 
gate,  92  Ind.  570;  Walsh  v.  McKeen,  counterclaim  for  the  same  cause  is 
75  Gal.  519;  Moore  v.  Wade,  8  Kan.  380.  well  pleaded  and  verdict  is  for  defend- 
Overrallng  of  Demurer  for  Klsjolnder.  ant  on  the  latter.  Case  v.  Grim,  77 
— Eskridge   x*.    Lewis,    51    Kan,  376;  Ind.  565. 

Adamson  v.  Shaner,  3  Ind.  App.  448.  Immaterial  Matters  may  be  ignored 

Overmling  DemnZTor  to  Bad  Answer  in  ruling  on  a  demurrer.    Manx    v, 

wliere  Comiflalnt  Dunfflolent. — State  v.  Stevens,  10  Colo.  261. 

Emmons,  88  Ind.  279;   Vert  v.  Voss,  No  Available  Error  to  Strike  Out  a  de* 

74  Ind.  565;  Reeves  v,  Howes,  104  Ind.  murrer  filed  a  second  time  to  a  com* 

4^5;  Low  V,  Studabaker,  no  Ind.  57;  plaint  when  it  has  been  once  properly 

Bowen  v.  Striker,  100  Ind.  45;  Hag-  overruled.    Goodwine    v.    Miller,    3a 

gart  V.  Stehlin,  137  Ind.  43.  Ind.  419. 

Error  In  Overruling  Demurrer  to  para-  Where  complaint  fails    to   show  a 

graph  of  answer  cured  by  subsequent  cause  of  action,  and  judgment  has  been 

refusal  to  admit  evidence  supporting  rendered   against  plaintiff,  he  cannot 

it    State  V,  Julian,  93  Ind.  293.  complain  thereof  on  account  of  rulings 

Demurrer  to  a  petition  which  omits  upon  his  demurrers  to  answers.    State 

material  fact;  error  cured  by  answer  of  v.  Krug,  82  Ind.  58. 

defendant    showing    incidentally    the  Under  the  Ck>de  It  Is  Not  Available  Br- 

omitted  fact.     Louderman  v,  Judy,  2  ror,  in  overruling  a  demurrer  to  the  en* 

Ohio  Cir.  Ct.  Rep.  351.  tire  complaint,  assigning  for  causes  a 

Demurrer  to  Defective  nea. — Error  in  want  of  sufficient  facts  and  a  misjoin- 

overruling  cured  by  charge  that  the  der  of  causes  of  action,  where  the  com- 

evidence   is  not    sufficient    to  sustain  plaint    contains    several    paragraphs, 

plea.    Firemen's  Ins.  Co.  v.  McMillan,  some  founded  on  contract  and  others 

39  Ala.  147.  on  tort,  some  good   and  others  bad. 

Demurrer  to  Sexwrate  Defense  in  an-  Baddeley  v,  Patterson,  78  Ind.  157.  See 

iwer  setting  up  defect  of  parties  plain-  also  Bayless  v,  Glenn,  72  Ind.  5. 

tiff— error  in    overruling  harmless    if  1.  Gibson  v»  Carreker,  82   Ga.  46; 

defendant  abandons  the  defense.    Bur-  Griffin  v.  Justices,  17  Ga.  96. 

toughs  V.  De  Gouts,  70  Cal.  361.  "  It  is  no  ground  for  a  motion  for  a 

Error  in  Overruling  Demurrer  to  New  new  trial,  that  a  demurrer  was  over* 

Kfttter  in  answer  harmless  where  no  ruled  and  the  case  not  dismissed.     It 

proof   was    introduced    at    the    trial,  is  folly  to  move  for  a  new  trial  before 

Campbell  v.  Bear  River,  etc.,  Water,  a  jury  on  a  ground  that  the  court  passes 

^c.,Co.,35  ^^^-  679,  c/V«</  in  90  Cal.  94.  on  before  any  jury  was  had  and  that 

Wliere  No  Damages  have  been  Allowed  the  jury  has  nothing  to  do  with ;  and  it 

In  a  suit  on  administrator's  bond,  upon  is  equally  inexplicable  that  a  motion 

certain  breaches  held  good  on  demur-  which,  if  successful,  would  take  the  case 

rer,  the  error  in  overruling  is  harmless,  away  forever  from  the  jury,  out  of  court, 

Stanton  v.  State,  82  Ind.  463,  citing  could  be  a  ground  to  try  again  before  a 

Blasingame  v.  Blasingame,  24  Ind.  86.  jury."  P^r  Jackson,  Ch.  J.,  in  DeBarry- 

Ansver  Pleading  Facts  Provable  under  Baya  Merchants'  Line  v,  Austin,  76  Ga. 

^XBsral  Issue,  overruling  demurrer  to,  306. 

it  without  prejudice.    Brown  v.  Kent-  2.  See  article   Surplusagb. 

iieId,5oCal.  129.  8.  See  article  Redundancy. 

Wbore  PlalntUTi  Demurrer  to  Several  4.  This  defect  is  ground  for  plea  in 
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In  some  jurisdictions  it  is  held  that  uncertainty  and  tnde6mt 
ness  are  not  reached  by  demurrer,  while  in  others  such  defec 
are  held  to  be  ground  for  demurrer.*  So,  also,  as  to  duplicity 
inconsistency,*  or  repugnancy.*  Under  the  code  argumentativ 
ness  is  not  ground  for  demurrer."  In  addition  to  these,  it  h: 
further  been  held  that  a  demurrer  will  not  lie  for  such  defects  i 
the  omission  in  a  pleading  setting  up  two  or  more  causes  of  a 
Hon,  or  two  or  more  defenses,  to  separately  state  and  numbi 
them,*  that  an  allegation  respecting  the  cause  of  action 
stated  in  the  alternative,'  failure  to  set  out  copy  of  writtc 
instrument  sued  on,*  that  the  petition  fails  to  state  specif 
damage,*  for  improper  venue,'"  for  omission  to  state  tin 
and  place  of  slander,"  for  a  mere  clerical  error,**  verboscncss,' 
or  for  scandalous    matter    in    an  answer,**   that  an  answer 

abatemenl ;  see  article  Abatbmbkt  in  tpecific  statement.     McCormick  v.  B 

Plbading,  vol.  I,  p.  I.  gal,  46  Iowa  335. 

1.  See  article   Dbfinit&nsss    and  Want  of  averment  of  special  dama] 

Certainty  in  Plradings.  cannot  be  reached  by  demurrer,  M 

a.  See  article  Duplicity.  Cartjii.Beach,ioCal.462;  A.C.Coi 

S.  InoonaUMncylTotaToniia  or  Demur-  Co.  !>.  Little  Suatnico  Lumber,  etc,  C< 

rer.  —  Larimer  v.  Kellev,  10  Kan.  398;  55  Wis.  580;   or  that  for  some  of  tJ 

Grans  v.  Francis,  1^  Kan.  754;  Tucker  items  of  damage  claimed  the  plaint 

r.    Edwardi,    7     Colo.  309,      Conlra,  is  not  entitled  to  recover.    Colburn 

lewett   V.   Locke.  6  Graj  (Mass.)  333  ;  Phillips,  13  Grav  [MaKS.)  64. 

Lyons  t'.  Ward,  134  Mass, 364!  Schmidt  10.  Watts  v.  While,  13  Cal.  jai. 

V.  Owens,  10  W.  N.  C.  (Pa.)  5.  11.  Finnerty  v.  Barker,  7  N.  Y.  Le 

t.  See  article  Repugnancy.  Obs.  316. 

a.  Ford  f.  Griffin,  100  Ind.  85;  Hisey  la.  A  mere   cleHcal   error  in  a  pi 

V.  Troutman,  84   Ind.    115;    State   v.  which  is  corrected   by  papers   that,  1 

W^lie,  86  Ind.  396;  Barkley  v.  Mahon,  reference,  are  made   part  of  the   pic 

95  Ind.  loi;    Davis  u.  Bonar,   15  Iowa  may  be  disregarded  on  demurrer.  Sui 

171,  errors  mar  be  amended  at  any  time  ( 

As  to  the   rule  at  common  law,  tee  motion.     Briggs  v.  Mason,  31  Vt.  41 

iKfira.IU.  3.  Sftcial  Demurrer.  A  mere  clerical  error,  e.  ^.,  the  om^ 

S.  Hartford  Tp.  ii.  Bennett,  TO  Ohio  slon,  ina  complaintagainst  twodefen 

St.   441;   McKlnney   w.   McKlnnej-,   8  ants,  ot  the  letter  "«"  in  the  word  "d 

Ohio  St.  43^;  Ellsworth  v.  Rossiter,  46  fendanta,"  will  not  susMin  a  demurr« 

Kan.  337.     Conlra,  Hall  v.  Cincinnati,  Chamberlin  i>.  Kaylor,  3  E.  D.  Smii 

elc,  R.  Co.,  I  Disney  (Ohio)  s8.  (N.  Y.)  114;  and  tee  Fickett   v.   Brie 

Nor   it   numbering    different    para-  33  How.  Pr.  (N.  Y,  Supreme  Ct.)  19. 

graphs  which  are  parts  of  one  and  the  Baldwin    t.    Banks,  3o  III.  48;    Ke 

lamecouiit  a  cause  ot  demurrer.  Prows  ney  r.  New   York  Cent.,  etc.,  R.  C< 

».  Ohio  Valley  Ins.  Co.,  a   Cine.  Sup,  49   Hun    (N.  Y.)   535;   Wood  t.  D 

Ct.   Rep.   14;    Globe   Rolling   Mill  v.  coster,   66   Me.    543;    Roussel    v.   £ 

King,  3  Cine.  Sup.  Ct.  Rep.  ai.  Nicholas  Ins.   Co.,  53  How.  Pr.CN.  ■■ 

T.  The  remedy  is  by  motion.  Turner  Super  Ct.  )  495;  McCarron  f.  Cahi 

V.  Keokuk    First   Nat.  Bank,  if,   Iowa  15  Abb.  N.  Cbe.  (N.  Y.  City  Ct.)  aS 

561,  Marshall  v.  Brealer,  i  How.  Pr.  N. 

8.  Thompson  v.  Cook,  31   Iowa  473.  (N.  Y.  Suprame  Ct.)  317;  Indiana  eu 

"That  a  copy  of  the  note  sued  on  is  R.  Co.  v.  Dailey,  110  Ind,  75, 

not  attached  to  or  filed  with  it,"  or  that  13.  Williams  v.  Sexton,  19  Wis.  4] 

"the  names  ot  parties  are  not  properly  14,  Code  Civil  Pro.  N.  Y..  5  545,  pr 

entitled,"  are  not  grounds  of  demurrer,  vides  that   "Irrelevant,    redundant,  1 

The   remedy   is   bj  motion.     Lash   v.  scandalousmatter  contained  in  a  plea 

Christie,  4   Neb.   361 ;   Ryan   v.  State  ing  mav  be  stricken  out  upon  the  m. 

Bank,  10  Neb.  514.  tion   of  a  person   aggrieved  thereby 

t.  The  remedy  1*  by  motion  for  more  Section  494  provides  that  "  the  plaint 
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hypothetical,^  or  that  a  pleading  was  not  signed  by  counsel.* 

It  is  not  a  ground  of  demurrer  that  a  bill  of  particulars  is 
omitted,*  or  that  such  bill  is  too  vague,*  or  that  a  plea  puis 
darrein  continuance  was  not  pleaded  in  time.*  An  allegation  on 
belief  cannot  be  objected  to  by  demurrer,®  nor  can  the  sufficiency 
of  a  return  to  a  writ  of  habeas  corpus  be  so  tested.''     In  addition 

to  those  here  enumerated  there  are  numerous  other  defects  not 
reached  by  demurrer.® 

maj  demur  to  •  •  *  defense  consisting  ception  by  the  court.    McCall  v.  Mc- 

of  new  matter  contained  in  the  answer,  Rae,  lo  Ala.  313. 

on  the  ground  that  it  is  insufficient  in  DefectiTe  FroteBtando.— Burk  v.  Bear, 

law  upon   the  face  thereof."    A  mo-  5  Pa.  L.  J.  304. 

tion  to  strike  out   scandalous  matter  An  Ottfectlon  to  aComplalnt  on  a  con- 

in  an  answer,  and    not    a    demurrer  tract  which  on  its  face  is  regular  and 

thereto,  whereby  plaintiff  is  forced  to  lawful,  except  that  it  shows  that  it  was 

confess  the  truth  of  the  allegation,  was  executed  on  Sunday,  cannot  be  reached 

held  to  be  the  proper  remedy,  in  Arm-  by   demurrer,  but    only    by    answer. 

strong  V.  Phillips,  60  Hun  (N.  Y.)  343.  Western  Union  Tel.  Co.  v.  Eskridge, 

See  article   Scandal  and  Impbrti-  7  Ind.  App.  208. 

KENCE.  Tliat  tht  Time  of  Stating  an  Acconiit 

1.  Taylor  v.  Richards,  9  Bosw.  (N.  is  averred  to  have  been  after  the  enti- 
Y.)679;    Ketcham  v,  Zerega,  x  E.  D.  tling  of  the  declaration,  was  an  imma- 
Smith  (N.  Y.)  553.     But  see  Conger  v.  terial  defect,  not  the  subject  of  demur- 
Johnston,  2  Den.  (N.  Y.)96,  and  Mann  rer.     Carlisle  v,  Davis,  9  Ala.  858. 
V,  Milne,  21  Hun  (N.  Y.)  408.  Failure  of  Plaintiff  to  File  Bond  in  a 

8.  Hinkle  v.  Margerum,  50  Ind.  240.  proceeding  by  attachment.    Alexander 

8.  McKay  v.  Lane,  5  Fla.  268;  Bar-  v,  Pardue,  30  Ark.  359. 
bee  V.  Jacksonville,  etc..  Plank  Road  Descxlption  of  Property. —  Otero  v, 
Co.,  6  Fla.  262;  Dibble  v.  Jacksonville,  Bullard,  3  Cal.  188. 
etc.,  Plank  Road  Co.,  6  Fla.  279;  Miatakt  or  Omiasion  of  place  of  real- 
Waterman  V.  Mattair,  5  Fla.  211;  dence  of  defendant  is  pleadable  only  in 
Sbepard  v.  Peabody  Ins.  Co.,  21  W.  abatement.  Mahan  v,  Sutherland,  73 
Va.  368.  Me.  158.     See  article  Abatement  in 

i.  Abell  V.  Penn.  Mut.  L.  Ins.  Co.,  Pleading,  vol.  i,  p.  i. 

18  W.  Va.  400.  That  the  Defendants  are  Sned  as  Pnb- 

6.  Such    objection     is     by    motion,  lio  Ofllcera,  and  that  no  part  of  the  cause 

Morgan  v.  Dyer,    10  Johns.    (N.  Y.)  of  action  arose  in  their  county,  is  no 

161;  Ludlow  V.  McCrea,  z  Wend.  (N.  ground  of  demurrer,  though  the  action 

Y.)  228.  must  be  discontinued  if  that  fact  ap- 

6.  Stoutenburg  v.  Lybrand,  13  Ohio  pears  on  the  trial.  Sullivan  v.  Hus- 
St.  228.  son,  50  How.  Pr.  (N.  Y.  Supreme  Ct.) 

7.  Cunningham  v.  Thomas,  25  Ind.  475. 

171.  Improper  Entitling  of  a  Gonnt. — The 

8.  mirtoital  of  a  Record  in  Pltading.  objection  that  a  count  in  trespass  is 
—The  proper  mode  of  taking  advan-  entitled  "  a  plea  of  the  case,"  cannot  be 
tage  of  a  misrecital  of  a  record  in  plead-  raised  by  demurrer.  Parker  v.  Burgess, 
ing  18  by  the  plea  of  nul  tiel  record^  64  Vt.  442. 

coDclading  with  a  prayer  that  the  same  Failure  to  State  Name  of  Corporation 

nuj  be  inspected  by  the  court.    A  de-  in  an  action  against  officers  ofa  munic- 

murrer  in  such  a  case  would  not  avail  ipal  corporation  is  not  ground  for  de- 

the  defendant,  because  the  record  mis-  murrer.    Crocker  v.  Collins,  37  S.Car. 

recited  does  not  become  a  part  of  the  327. 

proceedings  in  the  cause,  until  it  is  Objections  to  a  Speciflcation. — Objec- 

niade  such  by  bill  of  exceptions.    Chiles  tions  in  the  nature  of  a  special  demurrer 

"0.  Beal,  3  Ala.  26.  do  not  lie  to  a  specification.     Wilson  v. 

▼int  of  AffldaTit.— A  demurrer  will  School  Dist.  No.  4,  32  N.  H.  130. 

not  be  sustained  to  a  plea  puis  darrein  Filing  Plea  out  of  Time. — Where  a  plea 

^tiniuinct  for  want  of  an  affidavit,  in  abatement  is  filed  after  demurrer  to 

rot  objection  should  be  made  to  its  re-  the  declaration  overruled,  and   hence 
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XXI  DmcTt  Waited  bt  Fahubi  to  Sunnt — l.  The  Oenei 

Bnle  Stated. — All  defects  appearing  on  the  face  of  the  record  a 
waived  by  failure  to  demur  thereto,  except  such  substantial  d 
fects  as  are  not  cured  by  verdict,  or  show  a  complete  absence 
a  cause  of  action  or  a  want  of  jurisdiction  over  the  subje< 
matter.* 
i.  Defoeta  SnppUed  by  Flea  or  Aniwer. — When  a  declaration 

out  of  lime,  the   objection  should  be  Uuittd    S/alej.— Rhode    Island 

Uken  by  motion  to  reject  or  strike  out  MMsdcbiuetu.  la  Pet.  (U.  S.)  657. 

the  plea,  and  not  by  demurrer,  which  Bo,  Also,  «  F1«a  WUoh  la  DafOcUTS 

goes  alone  to  the  legal  sufliciency  ot  form  will  be  sustained  in  the   abien 

the  plea.     Knott  v.  Clements,  13  Arlc.  or  demurrer  if  It  contain  enough  to  f 

335.  in  iiaue  the  materia]  parts  or  the  dec! 

Dafteta  In  Writ. — A  plea  i>  not  de-  ration.     Garland  v.  Davis,  4  How.  < 

murrable   because  It  seta  out   several  S.)  145. 

defects  in  the  atlidavit  or  writ,  some  of  Judgment  117  Dafanlt  will  not  be  d 

which  are   matters   ot   substance   and  turbed  for  alleged  defects  in  the  coi 

others  are  not.     PitzBimmons  u.  How-  plaint,  where  It  can  be  gathered  frc 

•rd,  69  Ala.  59a.  the  whole  complaint  that  plaintiff  h 

1.   C(i///i)r»io.— Richards  17.  Travel-  agoodcause  of  action.    Hallockv.Ja 

ers'  Insurance  Co.,  So  Gal.  506.  din,  34  Cal.  174;    KIrscb  v.  Derbj, 

Gmz-Wd.— {German  ■  American    Ins.  Cal.  601;  Stewart  v.  Goode,  39  A 

Co.  I'.  Davidson, 67  Ga.  11,  476.  CoH/ra,wherethecomplaintsho' 

/</aio.— Ballentine  v.  Willey,  1  Idaho  no  cause  of  action.   Choynski  v.  Cohi 

1309.  39  Cal.  501.     See  also  Tarleton  v.  Ke 

MastackuitlU. — Shawmut     Mut.    F.  ncdy,  si  La.  Ann,  i;oi.    And  see  arti< 

Ins.  Co.  V.  Stevens,  9   Allen    (Mass.)  Defaults,  vol.6,  p.  i. 

333;   Beattjr.Rindall.s  Allen  (Mass.)  The  Bale IppUad to PlasLdlni  betOn 

441;  Rea  V.  Haydcn,3  Mass.  24;  Batch-  Jutloaof  tlia  Peaoe. — In  the  absence 

elder   v,  Batchelder,  1   Allen    (Mass.)  a  demurrer,  though  the  complaint 

105;    Spear   v.  Bicknell,  5   MaM.115;  Informal,!! it  fairly  apprises  detenda 

Huntress   -o.  Burbank.  iii    Mass.  316;  of  the  claim  against  him.  It  wilt  be  bi 

Ward  V.  Johnson.  13  Mass.  148 ;  Upham  ficienL    Wilcoi  v.  Toledo,  etc.,  R.  C 

■o.  Damon.  13  Allen  (Mass.)  98.  43  Mich.  584. 

Michigan. — Parkeru.  Armstrong, 55  Inadmlaallila    OminteMdAlm.  —  It    h 

Mich.  177 ;  Fuller  v.  Jackson,  83  Mich,  been  held  that  a  failure  to  demur  tc 

i&o\  Stoflet  -a.  Marker,  34  Mich.  313 ;  counterclaim  filed  in  an  action  in  whli 

Shipp7  i>.  AuSable,85  Mich.  384;  Bau-  it  was  not  permissible  was  a  waiver 

■    man   v.   Bean,   57   Mich,  i ;    Brown  v.  such  an  objection.    Evens  u.  Hall, 

Mc Hugh,  35  Mich,  jo;  Sutton  v.  Van  Handy     (Ohio)     434;     Hammond 

Akin,  51    Mich.   463;    Norton  v.  Col-  Terry,  3  Lans.  (N.  Y.)   186;   A^re* 

grove.  41  Mich,  s+4;  Jcnnison  1/.  Hait«,  O'Farrell,  10  Boaw.  (N.  Y.)  143- 

39  Mich.  307 ;  C^ook  V.  Perry,  43  Mich.  The  parties  might  litigate  It  by  co 

6J3;   Barton  v.    Gray,   48    Mich.   164;  sent.      Puffer   *,   Lucas,   loi   N.  C: 

Fisher  V.  Busch,  64  Mich.  iSo;  Hathe-  385. 

way  V.  Sackett.  3a  Mich,  97;  Burke  v.  But.  to  the  contrary,  it  was  held 

Wilber,   43   Mich.    317;    Williams    v.  California  that  such  objection  is  i: 

Raper,  67  Mich.  437.     See  Specif ying  waived  because  the  n  -"-    -'  --      - 

Grotad.' of  Demurrer.    Sec  also  article      '-' 

Neiv   ror^.— Burnham  v.  De  Borse, 
8  How,  Pr.  (N.  Y.  Supreme  Ct.)  159; 

Smith  1'.  Elder,  3  Johns.  (N.Y.)  113.  that,    as    aemurrera    10    cuunierciaii 

South  CaroIiHa.— State  v.CoThin.if,  are   not  provided  for  In  the  slatuto 

S.  Car.  545.  causes.  It  cannot   be  said  that   an   o 

Texns. —Hoitan  v.  Wheeler,  17  Tex.  jeclion   which   could    not   be   reach 

«;    Williams  n.  Randon,  10  Tex.  74 ;  by    demurrer    Is     waived     by    failu 

traylon  7'.Munger,9Tex.385;  Crosby  to  demur.     Boil    v.    Simmi,    Go    Ii 

V.  Huston,  I  Tei.  335.  i6a. 
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complaint  omits  material  averments,  and  the  plea  or  answer  sup- 
plies them,  the  defect  of  the  omission  is  thereby  cured.^ 

3.  Pacts  Snffident  to  Constitute  a  Cause  of  Action. — But  the  objec- 
tion that  a  complaint  does  not  state  facts  sufHcient  to  constitute  a 
cause  of  action,  is  never  waived,  but  is  available  at  any  stage  of 
the  proceeding  *    (See  supra^  X,  2.  Searches  the  Whole  Record^ 

1.  Stephens  PL  (3d  Axn.ed.)  163;  Har-  Mich.  313 ;  Burke  v.  Wilbur,  43  Mich, 
mon  V.  Crook,  2  Yerg.  (Tenn.)  127;  327;  Rowland  i'.  Kalamazoo  County, 
Irwin  V,  Paulett,  i  Kan.  418;  Riggs  v,  49  Mich.  555;  Briggs  v.  Milburn,  40 
Maltbj,  2  Mete.  (Kj.)  89;  Chesapeake,  Mich.  512;  Jackson  v.  Collins,  39  Mich, 
etc.,  R.  Co.  V.  Thiemann  (Kj.  1895),  39  557;  Seiber  v.  Price,  26  Mich.  518; 
S.  W.  Rep.  357 ;  Schenck  v.  Hartford,  Brown  v.  McHugh,  35  Mich.  50 ;  Ful- 
etc,  F.  Ins.  Co.,  71  Cal.  38;  Barrett  v,  ler  v,  Jackson,  83  Mich.  481. 

Lingle,   33    111.   App.  91;   Wallace  v.  Minnesota,^- Strtitton  v.  Allen,    7 

Curtiss,   36  111.   156;   Wilson  v.  Line-  Minn.  502. 

berger,    94  N.    Car.    641 ;    Willis    v,  Missouri.  —  Morgan   v.  Bouse,    53 

Branch,  94   N.   Car.   142;  Johnson   v.  Mo.  219;  Jordan  v.  Missouri,  etc,  K. 

Finch,  93  N.  Car.  20^ ;  Salazar  v.  Taj-  Co.,  61  Mo.  53. 

lor,  18  Colo.  538;  Kobinson  Consol.  Montana, — Parkerv.  Bond,5  Mont.x. 
Min.  Co.  V.  Johnson,  13  Colo.  358;  Nebraska, — Curtis  v.  Cutler,  7  Neb, 
Hill  V.George,  STex.  87;  Randall  v.  315;  Ball  t;.  La  Clair,  17  Neb,  39;  Ca- 
Rosenthal  (Tex.  Civ.  App.  1895),  31  S.  tron  v.  Shepherd,  8  Neb.  308 ;  Burllng- 
W.  Rep.  822;  Allen  v.  Chouteau,  102  ton,  etc,  R-  Co.  v.  Crockett,  17  Neb. 
Mo.  309;  Whittemore  v.  Ware,  101  572;  Renfrew  v.  Willis,  33  Neb.  98; 
Mass.  353;  Slack  v,  Lyon,  9  Pick.  O'Donohue  v,  Hendrix,  13  Neb.  355; 
(Mass.)  61 ;  Ralston  v.  Strong,  i  D.  Farrar  v.  Triplett,  7  Neb.  337 ;  Bur- 
Chip.  (Vt.)  387.  lington,  etc.,  R.  Co.  v,  Kearney  Coun- 
And  if  a  plaintiff  fails  to  demur  to  an  iy,  17  Neb.  511;  Lake  Bigler  Road  Co. 
answer  which  sets  up  a  good  defense  v.  Bedford,  3  Neb.  399. 
defectively,theanswer  will  be  regarded  New  Tork. — Noxon  v,  Bentley,  7 
as  amended  to  correspond  with  the  How.  Pr.  (N.  Y.  Supreme  Ct.)  316; 
proof.  Sorrels  v.  Self,  43  Ark.  451;  Rayner  v.  Clark,  7  Barb.  (N.  Y.)  581; 
Hanks  V.  Harris,  39  Ark.  333 ;  Healj  V.  Ludington  v.  Tafk,  10  Barb.  (N.  Y.) 
Conner,  40  Ark.  353.  447 ;  CofiQn  r.  Reynolds,  37  N.  Y.  640 ; 

2.  California. — People  v.  Reis,  76  Pope  v.  Terre  Haute  Car,  etc,  Co., 
Cal.  369 ;  Kelley  v.  Kriess,  68  Cal,  310;  107  N.  Y.  61 ;  Webb  f.  Vanderbilt,  39 
Rogers  v.  Shannon,  53  Cal.  99;  Hitch-  N.  Y.  Super.  Ct  10. 

cock  t'.  Caruthers,  82  Cal.  523;  Hallock  North  Carolina, — Tomlinson  v,  Wil- 

V.  Jaudin,  34    Cal.   168;    Harmon  v,  mington,  etc.,  R.  Co.,  107  N.  Car.  337; 

Ashmead,  60  Cal.  439;     Tennant  v.  Harris  v.  Sneeden,   104  N.  Car.  369; 

Pfister,  45  Cal.  370.  Bonds  v.  Smith,  106  N.  Car.  553 ;  Pea- 

Colorado, —  Marriott     v.    Clise,    I3  cock  v,  Stott,  104  N.  Car.  154;  Blow  v. 

Colo.  561.  Vaughan,  105  N.  Car.  198;  Jackson  v, 

Florida, —  Pittman    v.    Myrick,   16  Jackson,    105  N.  Car.   433;   Halstead 

Fla.  692.  V.  Mullen,  93  N.  Car.  353 ;  Meekins  v. 

Georgia. — Latham  v.  Kolb,  76  Ga.  Tatem,  79  N.  Car.  546;  Williamson  v. 

291.  Lock*8  Creek  Canal  Co.,  78  N.  Car.  156; 

Indiana. — Harris  v.  Harris,  61  Ind.  Garrett   v.  Trotter,  65    N.  Car.  430; 

117;   McGoldrick    v.    S levin,  43  Ind.  Johnson  v.  Finch,  93  N.  Car.  205 ;  Love 

523.  v.  Chatham  County,  64  N.  Car.  706; 

Louisiana. — Union   Bank   v.  Dunn,  Tucker  v.  Baker,  86  N.  Car.  i ;  Grant 

17  La.  234;  State  v.  Desforges,  5  Rob.  v.  Burgwyn,  88  N.  Car.  95 ;  McLaurin 

(La.)  353;  Brown  v,  Saul,  4  Martin  N.  v.  Cronly,  90    N.   Car.  50;   Rand    v. 

S.  (La.)  434.  State  Nat.  Bank,  77  N.  Car.  153;  Wil- 

Maine. — Bean  v.  Ayers,  69  Me.  132.  son  v,  Sykes,  84  Car.  2x5;  Smith  v, 

Massachusetts » — Hervey  v.  Moseley,  Moore,  79  N,  Car.  83 ;  Walton  v.  Wal- 

7  Gray  (Mass.)  479;  Hubbard  i;.  Mose-  ton,  80   N.  Car.  26;  Dula  v.  Seajp^le, 

Iji  II  Gray  (Mass.)  170.  ^  N.  Car.  458;    Knowles  v.  Norfolk 

Michigan,^ ^\ofitt  v.  Marker,  34  Southern    R.    Co.,    103   N.  Car.    59; 
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4.  To  Amended  Pleading. — When  a  pleading  is  amended  under 
ruling  upon  demurrer  thereto,  the  same  rule  has  been  applied  t' 
a  demurrer  directed  against  the  amended  pleading,  bo  if  th 
same  defects  which  appear  upon  the  original  pleading,  and  whid 
were  not  objected  to  by  the  nrst  demurrer,  also  appear  upon  th 
amended  pleading,  they  cannot  be  reached  by  demurrer  after  th 
amendment.* 

6.  Jnriidiotioii— o.  Of  the  Person.— The  want  of  jurisdictioi 
of  the  person  must  be  taken  advantage  of  when  such  defect  a[ 
pears  on  the  face  of  the  record,  or  it  will  be  waived.* 

i.  Of  the  Subject-matter, — But  where  it  appears  that  th 
court  is  without  authority  to  take  ct^izance  of  the  subject 
matter  of  the  suit,  jurisdiction  is  not  conferred  by  a  failure  t< 
demur.* 

6.  Ai  to  Paitiei — a.  GENERALLY. — Misjoinder  of  parties  and  dc 
fectsof  parties  are  made  severally  grounds  of  demurrer  in  thevar 
ous  states  adopting  the  code  system  of  pleading,  and  where  thes 
grounds  are  provided  the  objection  for  those  reasons  is  waived  i 
not  made  in  that  way  at  the  proper  time.     (See  article  PARTIES. 

b.  Misjoinder — (i)  0/  Plaintiffs. — So  where  there  is  a  mis 
joinder  of  plaintiffs,  it  is  held  that  the  objection  must  be  mad 
by  demurrer  when  the  fault  appears  upon  the  face  of  the  coir 
plaint,  or  it  will  be  waived.*  (See  also  supra,  VIII.  6.  Objectto. 
as  to  Parties.) 


Hunter  t>.  Yarborough,  qa  N.C^r.  68;  IrcU  ttated   to   condltute  a  ciute  <: 

Rogera  ti.  Jenkins,  98  N.  Car.  119 ;  Roie  action,  and  is  a  waiver  of  the  objectior 

V.   Wilmington,   etc-   R.  Co.,   106  N.  BeRjnniln  !>. Vieth,So  Iowai49;  Dun 

Car.  16S.  u.  Woir,  ei  Iowa  688;  Haden  v.  Siou 

0*10— Brown  V.  Kroh,  31  Ohio  St.  Citj,  etc.,  R.  Co.  (Iowa,  1891),  48  N 

4gj  ;  Weidner  v.  Rankin,  36  Ohio  St,  W,  Rep,  733  ;  Frentress  v.  Mobk/,  i 

jll ;  Powell  V.  ]one»,  11  Ohio  35.  Iowa  450;  Manwel!  v.  Burlington,  etc 

Oregon. — Bowen  v.  Emerson,  3  Ore-  R.  Co.,  89  Iowa  708;  Linden  v.  Greer 

gon  453 ;  Mack  v.  Salem,  6    Oregon  81  Iowa  365;  Broclcert  r.  Central  low 

376.  R.   Co.,   83    Iowa    374;  unleu  belor 

South   CaroUna. — Davit  v.  McDuf-  judgment  Ik  entered  a  motion  In  arret 

fie,  t8S.Car.499;  Hellanuf.  Switzer,  oT  judgment  Is  made  upon  that grounc 

34   S.   Car.   44;   Kennertj    v.   Etiwan  Brockert  v.  Central  Iowa   R.  Co.,  8 

Phosphate  Co.,  17  S.  Car.  415.  Iowa  374;  Linden  v.  Green,   81    low 

r«»aj.— Dewitl    V.    Miller,  9    Tex.  365;  Haden  f.  Sioux  Cltj,  etc.,  R.  C< 

346;   Salinas  11.  Wright,  II  Tei.  573;  (Iowa,  1891),  48  N,  W.  Rep.  733. 

"      ■        "           .        ^              .   Borden  1.  Bean  v.  Ayres,  69  Me.  138. 

* a.  Booncu,  Robert*,  I  TcT.  147;  Haw 

klnBn.Hughe»,87  N.Car.115;   Branc: 
V.  Houston,  Busb.  (N.  Car.)  85 ;  Wal 

Vt  494.  ton  I'.  Walton,  So  N.  Car.  36;  Smith  t 

f^iV^xja.— Roanoke  Land,  etc.,  Co.  Moore,  79  N.  Car.  83  J  Spyer  ».  Fi«hei 

V.  Karn,  80  Va.  589.  37  N.  Y.  Super.  Ct.  5 "      "" 

fTajii'sffofi.— Macintosh  v.  Renton,  sell,  3  E.  D.  Smith  (N 

3   Wash.   Ter.   Ill;    Ljen  v.  Bond,  3  v.   Galling,  7  Ind.   150.      See    artlcl 

Wash.  Ter.  407.  Jurisdiction. 

Ift'jfanitn.— Harris     v.    Harris,    10  S.  See    article    Jurisdictiom  ;  an 

Wis.  467.  tufra,  this  article,  VIII.   Sftci/yimi 

In  Ion,  It  la  held  that  a  failure  to  Grounds  of  Dtmiirrer. 

demur   admits   the  sufficlenc7  of    tbe  4.  Enos  v.  Leach,  18  Hun   <N.  Y. 
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(2)  Of  Defendants, — And  the  same  rule  under  similar  statutes 
has  been  applied  to  misjoinder  of  defendants.* 

c.  Defects  of  Parties. — The  objection  that  there  is  a  defect 
of  parties  (which  is  in  effect  a  nonjoinder  of  parties)  must  also  be 
taken  by  demurrer  at  the  proper  time,  when  the  deficiency  ap- 
pears upon  the  face  of  the  record,  or  it  will  be  waived.     And  the 

rule  applies  equally  whether  the  defect  is  one  of  parties  plaintiff 
or  of  parties  defendant.* 

139;  Kelly  V.  Jay,  79  Hun  (N.  Y.)  535;  Bechstein,  69  N.  Y.  440;    Spooner  v. 

Petree  v.  Lansing,  66  Barb.    (N.  Y.)  Delaware,  etc.,  R.  Co.,  115  N.  Y.  2a; 

357;  Hier  v.  Staples,  51    N.   Y.  136;  Varnum  v.  Taylor,  59  Hun  (N.  Y.) 

Gillam  t;.  Sigman,  29  Cal.  637;  Rowe  554;    Perkins  v.   Stimmel,  114  N.   Y. 

V.  Bacigalluppi,  21  Cal.  633;  Helnlen  359;    Havanna  Bank  v,  Wickham,  16 

V.  Heilbron,   71    Cal.    561 ;  Jacks    v.  How.   Pr.  (N.  Y.    Supreme  Ct.)   97; 

Cooke,  6  Cal.  164 ;  Mott  v.  Smith,  16  Havanna  Bank  v,  Magee,  20  N.  Y. 

Cal.533;Tennanti;.  Pfister,45Cal.  270;  355;  Phoenix  Bank  v,  Donnell,  40  N. 

Hackett  v.  Bonnell,  16  Wis.  471 ;  Nevil  Y .  414;  Palmer  v.  Davis,  28  N.  Y.  242; 

V,  Clifford,  55  Wis.  x6i ;  Anderson  v,  Fulton  F.  Ins.  Co.  v,  Baldwin,  37  N. 

McPike,  41  Mo.    App.    328.     Contra,  Y.  648;  Pierrepont  v,  Lovelass,  4  Hun 

Masters    v.    Freeman,     17    Ohio    St.  (N.  Y.)  696;    Barclay  v.  Quicksilver 

323.  Min.  Co.,  6  Lans.  (N.  Y.)  25;  Mossel- 

1.  Conklin  v.  Fox,  3  Mont.  208;  Par-  man  v,  Caen,  21  How.  Pr.  (N.  Y.  Su- 
chen  V.  Peck,  2  Mont.  567 ;  Sam  Yuen  preme  Ct.)  248;  Hees  v.  Nellis,  65 
V.  McMann,  99  Cal.  497;  Warner  v.  Barb.  (N.  Y.)  440;  Purchaser.  Mat- 
Wilson,  4  Cal.  310;  Leucke  v.  Tred-  tison,  6  Duer  (N.  Y.)  587;  Lewis  v. 
way,  45  Mo.  App.  507.  Graham,  4  Abb.  Pr.  (N.  Y.  C.  PI.)  106; 

2.  FlalntUb— Ca/(/brfffa.— Grain  v.  Maxwell  v.  Pratt, 24  Hun(N.  Y.)  448; 
Aldrich,  38  Cal.  514;  Baldwin  v.  Sec-  Carpenter  v.  O'Dougherty,  58  N.  Y. 
end  St.  Cable  R.  Co.,  77  Cal.  390.  681 ;  Zabriskie  v.  Smith,  13  N.  Y.  322; 

Colorado.^GveKt  West  Min.  Co.  v.  Abbe  v.  Clark,  31  Barb.  (N.  Y.)  238; 
Woodmas  of  Alston  Min.  Co.,  X3  Merritt  v.  Walsh,  32  N.  Y.  685;  Don- 
Colo.  46.  nell  V.  Walsh,  33  N,  Y.  43 ;   Depuy  v. 

Iowa. —  Rood  v.  Seaton,  4  Greene  Strong,  4  Abb.  Pr.  N.  S.  (N.  Y.  Ct 

(Iowa)  252;    McCormick  v.  Blossom,  App.)  340,  37   N.  Y.  372;    Gassett  v. 

40  Iowa  256;    Ryan  v,  Mullinix,  45  Crocker,  10  Abb.  Pr.  (N.  Y.  C.  PI.) 

Iowa  631.  133;   Sullivan  v.  New  York,  etc.,  Ce- 

Kansas, — Union  Pac.  R.  Co.  v.  Kin-  ment  Co.,  119  N.  Y.  348. 

dred,  43  Kan.  138;  Coulson  v.  Wing,  North  Caroiina, — Leak  v.  Coving- 

42  Kan.  510;  Thomas  V.Reynolds,  29  ton,  99  N.  Car.  559;   Lunn  v.  Sher- 

Kan.  309;  Hurd  v.  Simpson,  47  Kan.  mer,  93  N.  Car.  164. 

246;    Lyon    County    v.     Coman,    43  Wisconsin, — Jones  v.  Foster,  67  Wis. 

Kan.  676.  296;   Lefebre  v.  Utter,  22  Wis.  189; 

Kentucky. — Metcalfe    v.  Brand,    86  Robbins  v.  Deverill,  20  Wis.  142 ;  Kim- 

Ky.  331.  ball  v.  Noyes,  17  Wis.  695 ;   Akerly  v. 

Minnesota. — McRoberts  v.  Southern  Vilas,  21  Wis.  88;  Yates  v.  Shepard- 

Minnesota    R.    Co.,    18    Minn.    108;  son,  37  Wis.  315. 

Stewart  v.  Erie,  etc.,  Transp.  Co.,  17  Defendants — California. —  Smith  v. 

Minn.  372.  Dorn,  96  Cal.  73. 

Missouri. —  Pike  v.  Martindale,  91  Colorado. — Fitzgerald  v.  Burke,  14 

Mo. 268;  Rogers  V.Tucker,  94  Mo. 346.  Colo.  559;   Great  West  Min.  Co.   v. 

New    Tork. — Hallen    v.    Jones,    2  Woodmas    of    Alston    Min.    Co.,    12 

Misc.  Rep.  (N.    Y.   C.  PI.)  249;  In-  Colo.  46. 

graham  V.Baldwin,  12  Barb.  (N.  Y.)  Indiana. — Bray  v.  Black,  57  Ind.  A17. 

9'.  Dennison  v.  Dennison,  9  How,  Pr.  Iowa> — Melick  v.  Tama  City  First 

(N.  Y.  Supreme  Ct.)  247;    Selyc    v.  Nat.  Bank,  52  Iowa  94. 

Zimmer  (Supreme  Ct.),  40  N.  V.  St.  Kentucky, — Albro  v.  Lawson,  17  B. 

Rep.  604;  Loomis  v.  Tifft,  16  Barb.  (N.  Mon.  (Ky.)  645 ;  Justice  v.  Phillips,  3 

Y.)  541 ;   Ward  v.  Deane   (Supreme  Bush  (Ky.)  200;  Waits  v.  McClure,  10 

Ct),32  N.  Y.  St.  Rep.  270;  Davis  v.  Bush  (Ky.)  763. 
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7.  Another  Action  Pending. — Where  it  appears  on  the  face  of  the 
complaint  that  another  action  is  pending,  the  statute  making  such 
a  defect  a  ground  of  demurrer,  the  objection  must  be  taken  by 
demurrer  or  it  will  be  waived.^ 

8.  Incapacity  to  Sne. — If  a  want  of  capacity  to  sue  appears  upon 
the  face  of  the  complaint,  objection  must  be  taken  to  the  defect  by 
demurrer,  or  the  same  will  be  waived,  and  cannot  be  raised  after  trial 
on  the  merits.*  Such  incapacity  may  exist  because  of  some  legal 
disability,  as  where  it  appears  that  the  plaintiff  is  an  infant,^  an 


I 


i:r?i 


II" 


Maine, — Richmond  v,  Toothaker,  69  fendant  in  a  suit  to  enforce  a  mechanic's 

Me.  451.  lien,  the  original   contractor.      Stein- 

Minnesota, — Blakeley  f.  Le  Due,  22  mann  r.  Strimple,29Mo.App.478.  But 

Minn.  476.  see  Carney  r.  La  Crosse,  etc.,  R.  Co., 

Nebraska. — Heeler  v.   Lamed  First  15  Wis.  503 ;  Harbeck  r.  Southwell,  18 

Nat.  Bank,  34  Neb.  348.  Wis.  418. 

New   York, — Williams  v,  Williams  1.  Garvej  v.  New  York  L.  Ins.  etc., 

(Supreme    Ct.),    35    N.  Y.    St.    Rep.  Co.,  14  Civ.  Pro.  Rep.  (N.Y.  Supreme 

200;   Carr    v.   Security    Ins.  Co.,   109  Ct.)    106;    Remington   v.   Walker,  21 

N.    Y.    511 ;     Decker  v.  Decker,  108  Hun    (N.  Y;)  322.     See    also   article 

N.    Y.    128;    Knapp    v.    New    York  Another   Suit   Pending,  vol.    i,  p. 

El.  R.  Co.,  4  Misc.  Rep.  (N.  Y.  Super.  750. 

Ct.)  408;    Briggs  V.  Carroll,  50  Hun  2.  Arkansas, — Pettigrew t/.Washing- 

(N.   Y.)    586;     Douglass  v,   Leonard  ton  County,  43  Ark.  41. 

(C.  PI.),  17  N.  Y.  Supp.  591 ;  Garrick  California, — Wedel  v.    Herman,  59 

V.  Menut  (City  Ct.),  17  N.  Y.  Supp.  Cal.507. 

4S5;  Hosley  v.  Black,  26  How.  Pr.  (N.  Missouri, — State  v.   Hunt,   46   Mo. 

Y.  Ct.  App.)  97 ;    New  York  Fourth  App.  616. 

Nat.  Bank  v,  Scott,  31  Hun  (N.  Y.)  Nebraska. — Cady  v.  Smith,   12  Neb. 

301 ;  Warner  v,  Ross,  9  Abb.  N.  Cas.  631. 

(N.  Y.  Supreme  Ct.)  385;    Farwell  t;.  New    Tork.—ThtLyev    v.   Clark,    48 

Importers,  etc.,  Nat.  Bank,  90  N.  Y.  Barb.  (N.  Y.)  243;    Baggott  v,  Boul- 

483;  Potter  v.  EUice,  48  N.Y.  321.  ger,    2    Duer  (N.Y.)  160;   Cridlcr  v. 

Soutk  Carolina. — Ross  v.  Linder,  12  Curry,  44  How.  Pr.  (N.  Y.  Supreme 

S.  Car.  594.  Ct.)  345 ;  People  v.   Laws,  4  Abb.  Pr. 

Wisconsin, — Hallam     v.    Stiles,    61  (N.  Y.  Supreme  Ct.)  292;  Annett  v. 

Wis.  270;    Cord   v.   Hirsch,   17   Wis.  Kerr,  2  Robt.  (N.  Y.)  556;  People  v. 

403.  Dunlap,  13  Johns.  (N.  Y.)  437;  Peo- 

In  Equltalile  Actloni,  when  a  complete  pie  v.  Guild,  4  Den.  (N.  Y.)  551;  Kil- 

determination  cannot  be  had  without  patrick  v.  Dean,  15  Daly  (N.  Y.)  182, 

the  presence  of  other  parties,  and  their  4  N.  Y.  Supp.  ^08;   Palmer  v,  Davis, 

rights  would  be  prejudiced  by  an  ad-  28  N.  Y.  242 ;  Fulton  F.  Ins.  Co.  v.  Bald- 

judication  in  their  absence,  the  court  win,  37  N.  Y.  648;    Van  Amringe  v. 

will   direct  them   to  be  made  parties.  Barnett,  8  Bosw.  (N.  Y.)  357;  Robbtns 

Williams  v.  Williams  (Supreme  Ct.),  v.  Wells,  26  How.  Pr.  (N.  Y.  Super. 

j5  N.  Y.  St.  Rep.  201;   Osterhoudt  v.  Ct.)   15;  Nanz  v.  Oakley,  122  N.  Y. 

Ulster  County,  98  N.Y.  239;  Moulton  631;  Pierrepont  v.  Lovelass,  4  Hun  (N. 

V,  Cornish,  138  N.  Y.  133;   Mains  v,  Y.)  696;  Hathaway  v.  Orient  Ins.  Co. 

Henkle,  3  W.  L.  M.  (Ohio)  593;  Bear  (Supreme  Ct.),  33  N.  Y.  St.  Rep.  678; 

V.  American  Rapid  Tel.  Co.,  36  Hun  Tookcr  v.  Arnoux,  76  N.  Y.  397;  Per- 


(N.  Y.)  400;   Southal  v.  Shields,  81  N.    kins  v.  Stimmel,  114  N.  Y.  359. 
Car.  28;  Hinson  V.  Adrian,  86  N.  Car.        Okio, — Spence  v.  Union    Cent. 
61 ;   Johnson  v.  Chandler,  15  B.  Mon.    Ins.  Co.,  40  Ohio  St  517. 


L. 


(Ky.)  589;   Carpenter  v.  Miles,  17  B. 
Mon.  (Ky.)  602. 

Exception  in  Case  of  Contractor  in 
Meckanic^s  Lien  Suit. — The  rule  has 
been  held  not  to  apply  when  the  de- 
fect consists  in  omitting,  as  a  party  de- 


Wisconsin, — Moir  v.  Dodson,  14 
Wis.  279;  Wood  V,  Hoskin,  63  Wis.  15; 
Manseau  v.  Mueller,  45  Wis.  430. 

3.  Seaton  v,  Davis,  i  Thomp.  &  C. 
(N.  Y.)  91 ;  Bartholomew  v,  Lyon,  67 
Barb.  (N.  Y.)  86. 
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idiot,^  or  a  married  woman  *  or  because  there  is  a  want  of  title  in 
the  plaintiff  to  the  character  in  which  he  sues.*  And  in  the  latter, 
as  well  as  in  the  former  case,  objection  should  be  taken  by  de- 
murrer, or  it  will  be  deemed  waived.* 

9.  Statute  of  Limitations. — The  defense  of  the  statute  of  limita- 
tions  must  be  taken  advantage  of  by  plea,  answer,  or  demurrer  in 
the  various  states,  and  a  failure  to  properly  raise  the  defense  is  a 
waiver  thereof.*  But  it  has  been  held  that  where  the  statutory 
bar  clearly  appears  upon  the  face  of  the  record,  objection  must  be 
taken  by  demurrer,  otherwise  such  defense  is  waived.® 

10.  Misjoinder  of  Canees  of  Action. — In  those  states  which  have 
adopted  the  code  system  of  pleading,  making  misjoinder  of 
causes  of  action  one  of  the  grounds  for  demurrer,  when  this  de- 
fect is  not  so  taken  advantage  of  it  is  waived,''  and  in  these  states 

1.  Campbell  v,  Campbell,  121  Ind.  face  of  the  record,  it  is  held  that  objec- 
178;  Dale  V,  Thomas,  67  Ind.  570;  tion  to  their  legal  capacity  must  be 
Dewey  v.  State,  91  Ind.  173 ;  Tray-  taken  by  demurrer,  otherwise  it  is 
lor  V.  Dykins,  91  Ind.  229;  Pence  v.  waived.  Moir  t;.  Dodson,  14  Wis.  279. 
Aughe,  loi  Ind.  317.  In  a  suit  by  the  successor  of  a  re- 

2.  Petty  V.  Malier,  14  B.  Mon.  (Ky.)  moved  assignee,  on  the  bond  of  such 
198.  assignee,  it  was  held  that  the  objection 

S.  Haskins  v.  Alcott,  13  Ohio  St.  210;  that  the  suit  should  have  been  brought 

Farrell  v.  Cook,  16  Neb.  484;  Robbins  by  the  creditor,  not  having  been  taken 

V.  Wells,   26  How.  Pr.  (N.  Y.  Super,  by  demurrer,  must  be  waived.     State 

Ct.)  15;   Bliss   on   Code    Pleading,  §§  t;.  Hunt,46Mo.  App.  616. 

407-409;  Maxwell's  Pleading  and  Prac-  6.  See  article  Limitations,  Stat- 

tice  (3d  ed.)  370,  371.  ute  op. 

Indiana  and  Kamai. — In  Indiana  and  6.  Oregon. — Under  a  statute  specify- 

Kansas  a  demurrer  for  incapacity  to  ing  the  statute  oflimitations  as  a  ground 

sue  does  not  lie  on  the  ground  of  want  of  demurrer  when  the  statutory  bar  ap- 

of  title  in  plaintiff.   Campbell  v.  Camp-  pears  upon  the  face  of  the  record,  it  was 

bell,  121    Ind.  178;  Tipton  County  v,  held  that  a  failure  to  demur  waived  the 

Rimberlin,    108    Ind.    449;    Pence    v,  objection.     Spaur  v,  McBee,  19  Ore- 

Aughe,  xoi  Ind.  319 ;  Borchus  v.  Hunt-  gon  76. 

ington  Bldg.,  etc.,  Assoc.,  97  Ind.  185 ;  In  Iowa  it  is  a  statutory  ground  of 

Traylor  v.  Dykins,  91  Ind.  230;  Dewey  demurrer  that  the  petition  shows  on  its 

V,  State,  91  Ind.  173;  Johnson   School  face  that  the  claim  is  barred   by  the 

Tp.  V.  Citizen's  Bank,  81  Ind.  515 ;  Nave  statutes  of  limitations.     It  was  held  in 

V,  Hadley,  74  Ind.  156;  Winfield  Town  that  state,  in  a  case  not  involving  the 

Co.  v;  Maris,  11  Kan.  128.  statute  of  limitation,  that  any  of  the 

4.  Where  suit  is  erroneously  brought  matters  enumerated  as  grounds  of  de- 

in  the  name  of  a  supervisor  in  his  offi-  murrer  when  they  appear  upon  the  face 

cial  capacity  instead  of  in  the   name  of  the  record  or  by  answer  if  they  do 

of    the    town,    the   defect    appearing  not  so  appear  were  waived  if  attempted 

upon    the     face    of     the     complaint,  to  be  taken  advantage  of  by  answer 

unless  taken  advantage  of  by  demurrer  when  they  appeared  on  the  face  of  the 

the  defect  is  waived.    Robbins  i;.  Wool-  complaint.    Linden  v.  Green,  81  Iowa 

cott,  66  Barb.  (N.  Y.)  63.  365. 

In  an  action  by  general  assignee  for  7.  California. — Lawrence  v.  Mont- 
conversion,  the  objection  that  the  gomery,  37  Cal.  183 ;  Roberts  v.  Eldred, 
plaintiff  has  not  filed  his  official  bond  73  Cal.  394;  Macondray  v,  Simmons,  i 
is  waived  unless  taken  by  demurrer.  Cal.  393;  Sheldon  t;.  Steamship  Uncle 
Kilpatrick  v.  Dean  (C.  PI),  4  N.  Y.  Sam,  18  Cal.  527;  Treat  v.  Forsyth,  40 
Supp.  708;  Brennan  v.  Wilson,  71  Cal.  484;  Cox  v.  Western  Pac.  R.  Co., 
N.  Y.  502.  47  Cal.  87 ;  Haverstick  v.  Trudel,  51  Cal. 
Where  the  fact  that  the  plaintiffs  sued  431;  Faymonville  v.  McCollough,  59 
as  foreign  executors  appears  upon  the  Cal.  285 ;   Hibernia  Sav.,  etc.,  Sbc.  v, 
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the  manner  of  uniting  certain  causes  of  action,  the  joinder  of 
which  ts  permissible,  is  prescribed,  but  the  failure  to  comply  with 
the  provisions  in  this  regard  is  not  the  subject  of  demurrer,  but 
must  be  taken  advantage  of  by  motion.'  (See  supra,  XIV.  Mis- 
joindtrof  Causes.)  If,  however,  the  complaint  does  contain  several 
causes  of  action,  and  they  are  improperly  united,  the  omission  to 
state  the  causes  of  action  in  separate  counts  properly  numbered 
does  not  deprive  the  defendant  of  the  right  to  demur.*    ■ 

11.  Unoertainty  and  Amhigmtj. — Uncertainty  and  ambiguity  are 
objections  which  are  waived  by  a  failure  to  demur,  both  at  com- 
mon law  and  in  jurisdictions  where  these  are  statutory  grounds  of 
demurrer.  (See  article  Definiteness  .AND  CERTAINTY  IN  PLEAD- 
INGS.) 

12.  Duplioity. — Duplicity  is  a  formal  defect,  and  is  waived  by 
failure  to  demur,  when  that  is  the  proper  remedy.  (See  article 
Duplicity.) 

13.  When  Waived  Ho  Other  Heani  Available. — When  a  defendant 
has  waived  a  defect  by  failure  to  demur,  he  cannot  get  the  advan- 
tage of  such  an  objection  by  instructions  to  the  jury,^  nor  by 
objection  to  the  Introduction  of  evidence.* 

XXn.  DB]nimBEB,HowWAivxD.—(Seealsoj»/ra,  XVIII.  EJict 

Ordwav.38Cal.679;  Gray f. Dougher-  O'iiconsiii.—Cary    v.   Wheeler,    14 

tv,3sCBl.266;  Fuhn  V.Weber, 3$ CaL  Wii.  381;  Jetup  i>.  Citj  Bank,  14  Wis. 

6]6.  334;  Mead   v.   Bagnall,  15   Wis.   156; 

Colorado.— Green  v.  Taney,  7  Colo.  Faezi   v.  Goetz,  15  Wis.  331;  Jones  v. 

378;   SchMlkopf  V.  Leonard,  8  Colo.  Hughes,    16   Wis.   683;   Baird   v.   Mc- 

159.  Conkev,  ao  Wis.  397 ;    SHlwcU  ».  Kel- 

Dakola.—Ttaiej   v.   Bentlej,  i   Da-  logg,   14   Wis.    461;    Merchants'   NaL 

kolB  35.  Bank  v.  Rajmond,  37  Wis.  s&j. 

/■Kfiana,— Carnahan  v.  Chenoweth,  See    also    Norfolk,  etc.,  R.   Co.   i>. 

t  Ind.  App.  178 ;  Keller  v.  Boatman,  49  Wysor,  8a  Va.  35a 

Ind.  ito;  Rankin  v.  Collins,  50  Ind.  15&  Under  a  statute  requiring  that  all  de- 

KaHias. — Berry   v.  Carter,  19  Kan.  fects  which  do  not  go  to  the  want  of  « 

135.  suhfltantial  cause  of  action  must  be  oh- 

Minntsota. — Densmore   v.  Shepard,  jected  to.  It  was  held  that  a  misjoinder 

46    Minn.   54:    Jame*    v.   Wilder,  ^5  of  actions  could  not  be  taken   advan- 

Minn.  305.  Uige  of  after  trial  on  the  merits.   Walker 

Afi'isoHri.— Anderson  v.  McPike,  41  v.  Mobile  Marine  Dock,  etc..  Iris.  Co.. 

M0.App.338;  Mead  o.  Brown,  65  Mo.  31   Ala.  539;   Harris  r.  Plant,  31  Ala. 

SSi;  Jamiaon  v.  Gopher,  35  Mo.  483;  639. 

Ashby  i>.  Winston,  36  Mo.  210.  1.  But  see    Shelby   v.   Houston,   38 

JffB)    Tori. — Sherman     v.     Inman  CbI.  410;  Valencia  f.  Couch,  32   Cal. 

Steamship   Co.,  36   Hun  (N.  Y.>   109;  340. 

Williams  v.  Ingersoll,  33  Hun  (N.  Y.)  a.  Wiles  v.  Suydaro,  64  N.  Y.  176; 

384;   Jefferson   p.  New   York   EL  Co.  Goldberg  !■.  Utley,  60  N.  Y.  427. 

(Supreme  Ct.),  33  N.  Y.  St.  Rep.  916;  8.  Wimer  v.   Allbaugh,  78  Iowa  79. 

Blossom     V.   Barrett,   37    N.   Y,   434;  4.  Costerw.Brack,  igAla.aio;  Home 

Smith  V.  Orser,  43  Barb.  (N.  Y.)   187;  Ins.  Co.  v.  Favorite,  46  lit.   263;  Far- 

Redmond   v.  Dana,  3   Bosw.   (N.  Y.)  well  v:  Tyler,   5    Iowa  t,it, ;  Smith  v. 

615 ;   Colegrove  v.  New  York,  etc.,  R.  McLean,  34  Iowa  333  ;  Peterson  v.  Al- 

Co..  6  Duer  (N.  Y.)  383.  len,  13  Iowa  366;  Gulf,  etc.,  R.  Co.». 

.North   Caraliita.—Vinley  v.  Hayes,  Pellit,  3T«.  Civ.  App. 588.     See  also 

81  N.  Car.  368.  Treadway  v.  Wilder,  8  Nev.  91;  Lake 

South   Carolina,— FMA  v.  Hunt,  9  BIgler   Road   Co.  v.  Bedford,  3  Nev. 

S.  Car.  377.  399. 
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of  Sustaining;  XIX.  Effect  of  Overruling;  XXIV.  Demurrer  in 
Conjunction  with  Other  Pleadings,) 

1.  The  Bnle  Stated. — When,  after  a  demurrer  is  filed,  proceed- 
ings are  had  in  the  cause  indicating  an  abandonment  thereof  by 
the  filing  of  other  pleadings,  or  by  a  trial  upon  the  merits  with- 
out a  previous  disposition  of  the  demurrer  by  the  court,  the 
demurrer  is  considered  as  waived. 

2.  Trial  without  Dispofdtion  of. — When  the  parties  proceed  to 
trial  upon  the  merits  of  a  cause  without  calling  to  the  attention 
of  the  court  a  demurrer  previously  filed,  or  demanding  a  ruling 
thereon,  the  demurrer  is  waived.^     It  is  too  late  to  demand  dis- 

1.  Alabama. — Walker  v.  Cuthbert,  lo  Carter,  5  Tex.  93;  Headley  t*.  Oben- 

Ala.  213;    Kirksey  v.  Dubose,  19  Ala.  schain,  33  Tex.  683;   Petty  v.  Clevc- 

43;    Eastland  v.  Sparks,  22  Ala.  607;  land,    2    Tex.    404;    Merlin    v,   Man- 

Elyton  Land  Co.  v,  Morgan,  88  Ala.  ning,  2  Tex.  351;  Rowlett  t;.  Fulton,  5 

^34;  American  Mortg.  Co.  v.  Inzer,  98  Tex.  458;  Zacharie  v.  Bryan,  2   Tex. 

Ala.  608.  274;  Cain  v,  Haas,  18  Tex.  616. 

Arkansas, — McClarren  v.  Thurman,         United  States. — Bell  v.  Mobile,  etc., 

8  Ark.  313.  R.  Co.,  4  Wall.  (U.  S.)  598;  Evans  v. 
Cali/ornia.SiXcox  v.  Lang,  78  Cal.  Gee,  11  Pet.  (U.  S.)  85. 

118.  StatementB  by  Gounael  In  their  Briefs 

Colorado. — Anderson    v,    Sloan,    i  contradicting  the  record  in  this  respect 

Colo.  484 ;  Freas  v.  Lake,  2  Colo.  480;  are  of  no  avail.     Hull  r.  Johnston,  90 

People  V.  Lothrop,  3  Colo.  428;  Daniel-  111.  604. 

son  V.  Gude,  11  Colo.  88.  Trial  on  One  nea  Not  Waiver  of  De- 

Connecticui. — Waterbury  v.  Darien,  murrer  to  Another. — A  trial  upon  the 

9  Conn.  257 ;   King  v,  Lacey,  8  Conn,  plea  of  payment  is  not  a  waiver  by  the 
499.  defendant  of  a  joinder  in  demurrer  to 

Illinois. — Putt  V,  Duncan,  2 111.  App.  another  plea  put  in  by  him;  thus  when 

461.  there  is  a  joinder  in  demurrer,  and  the 

Indiana. — Claypool    v.    Jaqua,    135  defendant  is  legally  entitled  to  a  judg- 

Ind.  499.  ment    thereon  in  his  favor,   but    the 

lovfa.  —  Daugherty    v,    Bridgman,  cause  is  tried  upon  the  plea  of  pay- 

Morr.  (Iowa)  295.    '  ment,  and  a  verdict  rendered  for  the 

Kansas. — George  v,  Hatton,  2  Kan.  plaintiff,  it  is  error  for  the  court  to  en- 

333.  ter  a  judgment  upon  that  verdict.    Wil- 

Kentucky. — Danville,  etc..  Turnpike  lard  v,  Morris,  i  P.  &  W.  (Pa.)  480. 
Road  Co.  V.  Stewart,  2  Mete.  (Ky.)  i3o.        In  California  it  was  held  that  it  was 

Louisiana. — St.  Romain  v.  Robeson,  not  sufficient  that  the  record   should 

12  Rob.  (La.)  194.  simply  show  a  failure  to  rule  upon  the 

Mississippi.  —  Wallace  v,  Okolona  demurrer,  but  it  should  further  show 

Sav.  Inst.,  49  Miss.  616.  that  the  parties  expressly  consented  to 

Missou*'i.  —  Sweeney   v.  Willing,  6  goto  trial  without  a  ruling.     Huse  v. 

Mo.  174 ;  Dickey  v.  Malechi,  6  Mo.  177.  Moore,  20  Cal.  1 16. 

North  Carolina.  —  Wilson  v.  Pear-        And  the  judgment  upon  the  merits 

son,  102  N.  Car.  290.  without  disposition  of  demurrer  filed 

Tennessee.  —  Johnson   v.   O'Neal,  3  was  held  to  be  irregular  and  reversible. 

Head  (Tenn.)  ^2;   Cofiman  v.  Wil-  Hestres  t^.  Clements,  21  Cal.  425. 
liams,  4  Heisk.  (Tenn.)  233.  But  where  the  issues  of  law  and  fact 

Texas. — Phoenix  Ins.  Co.  v.  Boren,  were  made  to  the  same  complaint,  it  is 

83  Tex.  97 ;  Gulf,  etc.,  R.  Co.  v.  Rather,  proper  to  dispose  of  the  issues  of  law 

3  Tex.  Civ.  App.  72;  Withee  v.  Citi-  first,  and  when  the  cause  comes  on  to 

zen^s  Sav.  Bank,  i  Tex.  App.  Civ.  Cas.,  be  tried  upon  the  issues  of  law  and 

f  489; Chambers  V.Miller,  9  Tex.  336;  fact,  and    judgment  rendered  in   the 

State  V.  Thompson,  18  Tex.  526 ;  Myers  cause,  the  presumption  will  be  indulged 

V.  State,  31  Tex.  173;  Mims  v,  Mitchell,  that  the  issue  of  law  was  first  disposed 

X  Tex.  443;  Tones  v.  Black,  i  Tex.  527;  of  or  withdrawn.     Brooks  v.  Douglass, 

Floyd  V.  Rice,  28  Tex.  341 ;  Carter  v.  32  Cal.  213;  Abadie  v.  Carrillo,  32  Cal. 
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position  of  a  demurrer  on  a  motion  for  a  new  trial.'  But  it  h< 
been  held  that  upon  a  new  trial  being  granted  for  any  cause 
demurrer  which  had  been  overlooked  on  the  first  may  be  heard 

Bj  OoBMot. — It  is  also  too  late  to  demand  disposition  of  a  d 
murrer  where  a  trial  on  the  merits  is  had  by  consent  of  tk 
parties.* 

3.  Other  Pleading!  Piled  while  Deunrter  Pending. — After  a  d 
murrer,  if  another  pleading  is  filed  raising  an  issue  of  fact  on  tl 
merits,  as,  for  instance,  if,  while  a  demurrer  is  pending,  the  defent 
ant  files  an  answer  or  plea,  the  demurrer  is  waived.* 

Aft«T  DMuurrar  SiHUIiud. — So,  also,  when  a  demurrer  has  been  su 
tained,  but  before  judgment  thereon  is  entered,  the  defendai 
files  an  answer,  it  has  been  held  that  the  demurrer  is  thereb 
waived.* 

Fkllnn  to  SUta  Ohm  at  Aedon. — But  this  rule  is  not  applicable  whe 
there  is  a  total  failure  to  state  a  cause  of  action,  and  the  demum 
on  the  ground  that  the  complaint  does  not  state  a  cause  of  actic 
will  not  be  waived  by  other  pleadings  and  the  trial  on  the  merit 
when  it  appears  that  there  is  no  cause  of  action,  as  such  an  obje 
tion  can  be  raised  at  any  time.*  (See  supra,  XXI.  Defec 
Waived  by  Failure  to  Demur.) 

17a.     See  alio  Kilgore  v.  Emmltt,  33  Ind.  199;   Robertioii   v.   Huffman,   ■ 

Ohio  St- 410.  Ind.  147;  Moniion  v.  Roes,  113   In 

Dsmnrrer  to  Crou-oampUlat. — It  was  186;  De  La  Hunt  v.  Holderbaugh, 

held    that    a   failure  to    pasi   upon   a  Ind.   385;   Beckner  v.  Riverside,  et 

demurrer    Co    a    croit-coDiplafnt    was  Turnpike  Co.,  65  Ind.  468;  Morrison 

not  reversible  error  after  trial  on  the  Flshel,  64  Ind.   177 ;   Moss  v.  Witn< 

merits  without  objection,  and  where  Printing   Co.,  64  Ind.  135;   Moore 

no  relief  was  awarded  upon  the  cross-  Glover,  iij  Ind. 373;  Washburav.Ro 

complaint,     Perrier     d.     Perrier,    64  ertt,  73  Ind.  313. 

Cal.  33.  I<ijva. — FUber   v.  Scholte,   30  I01 

V&o  mar  (tanpUln.— The   partjr  to  33i. 

whose   pleading  a    demurrer  is    filed  Michigan.  —  Clcotte      v.      Waj: 

cannot  complain  that  ruling  was  not  County,  44  Mich.  173. 

made  upon  the  demurrer.    Fincher  v.  Miasoari. — Dunklin Coun^v.Claj 

Malcolmson,  96  Cal.  38;  McCarthy  v.  51  Mo.  60. 

Yale,  39  Cal.  586;  SUte   v.  Cowles,  5  New  riirA.— Adams  v.  West  Shoi 

Ohio     St    87;    Tittle   v.   Bonner,   53  etc,  R.  Co,,  65  How.  Pr.  (N.  Y.  S 

Miss.jS^.  preme  Ct.]  329. 

1.  Chamber*  v.  Miller,  9  Tex.  337,  OAro.— Calvin  v.  State,  13  Ohio  I 

1.  Portis    V.    Cole,     11    Tex.     157;  60;  Vore  P.  Woodford,  39  Ohio  81.34 

Zacharie  v.  Bryan,  3  Tex.  374.  Calvin  t>.  State,  [3  Ohio  St.  60. 

S.  Williams   v.   Baker,   67   111.   338;  WashiHgion.—lAved^y  v.  O'Brift 

Haven  v.  Green,  a6  III.  353.  3  Wash.  546. 

«.  Ca /i/orni'a.—Moran  v.  Abbe^,  5B  The  defendant  waives  his  demurr 

Cal.  163,  by  stating  in  open  court  that  he  reli 

niinois^Hje  ti.  Wright,  3  III.  333;  onhisplea.  Hulli/.Johnston,9oI11.6c 

Grier  V.  Gibson,  36   III.  531;  Hull  v.  But  if  he  objects  it  is  error  to  strike  h 

Johnston,  90   111.   D041  Davis  v.  Ran-  plea  from  the  files  and  proceed  to  d 

■om,  36  111.  too;  Illinois  Cent.  R.  Co.  v.  cide  the  demurrer. 

Patterson,  69  III.  650;  Cobb  v.  Ingalls,  B.  Grose  v.  Dkkerson,  53  Ind.  46 

I  111.  333;  Granger  v.  Warrington,  8  Gordon  v.  Culbertson,    51    Ind.   33. 

HL  399.  Booth  V.  Chapman,  59  Cal.  149. 

Indiana.— C»M»  County  «.   Adams,  6.  Petty   v.  Cleveland,  1  Tex.  40 

76  Ind.  504;  Ludlow  V.  Ludlow,  109  Rowlett  v.  Fulton,  5  Tex.  458  ;  Gra 
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4.  By  Aniwering  Amended  Complaint. — Where  an  answer  is  filed 
to  an  amended  complaint  without  action  on  the  demurrer  to  the 
original  complaint,  the  demurrer  is  waived.* 

5.  By  Second  Demnrrer. — ^As  the  filing  of  an  amended  pleading 
to  which  a  demurrer  has  been  interposed  is  a  withdrawal  or  con- 
fession of  the  demurrer,  so  when  a  second  demurrer  is  filed  to 
such  amended  pleading,  the  first  demurrer  is  thereby  waived.* 

XXTTT    DEKirBBEB  to  AKBimED  AHB  SUPPLEMSKTAL  FlEADIireS— 

1.  To  Amended  Pleadings — a.  Generally. — A  demurrer  may  be 
filed  to  an  amended  pleading,^  but  it  must  be  directed  to  the 
whole  pleading  as  amended,  and  not  to  the  amendment  alone.^ 

b.  When  It  may  Not  be  Filed. — When  an  amendment  is 
merely  formal  and  does  not  introduce  a  new  cause  of  action,  so 
as  to  render  a  disturbance  of  the  issues  necessary,  it  has  been 
held  that  it  is  not  error  to  refuse  to  permit  a  demurrer  to  be  filed  to 
the  amended  pleading.^  So,  also,  when  a  complaint  is  amended 
after  demurrer  filed,  but  the  amendment  does  not  change  the  is- 
sues, the  court  may  refuse  to  allow  another  demurrer  to  be  filed.® 

V,  Whittlesey,  43  Tex.  321  ;  State  v,  Thompson  (Ala.  1893),  13  So.  Rep. 
Cowlcs,  5  Ohio  St.  88.  679;  Hackley  v.  Draper,  4  Thomp.  &  C . 
It  is  also  held  that  a  demurrer  on  the  (N.  Y.)  614,  60  N.  Y.  80,  based  upon 
ground  that  the  complaint  does  not  ^^  143,  147,  Code,  to  the  effect  that  de- 
state  facts  sufficient  to  constitute  a  murrer  must  be  to  the  whole  complaint, 
cause  of  action,  is  waived  bj  the  subse-  See  sufra^  II.  3.  Demurrer  to  Part  of 
quent  answer  of  the  defendant,  but  that  Pleading', 

the  objection  itself  upon  which  the  de-  Demurrer  '*to  the  Wlufle  Case." — De- 
murrer is  based  is  not  waived.  Mus-  murrer  *'to  the  whole  case"  puts  in  is- 
pave  V.  Webster,  53  How.  Pr.  (N.  Y.  sue  the  sufficiency  of  each  fact  alleged 
Supreme  Ct.)  367.  in  the  petition  and  amendments.    Miles 

<2«uwiI&iprop6rlj  United. — Whende-  v,  Collins,  i  Mete.  (Ky.)  311. 
iDurrer  is  filed  on  the  ground  that  two  Substitated  Heading. — Where  a  sub- 
causes  of  action  are  improperly  united,  stltuted  pleading  is  filed  in  an  action 
•och  a  demurrer  is  not  waived  by  sub-  the  original  may  possibly  be  used  as 
*f quent  answer  and  trial  on  the  merits,  evidence  against  the  party  by  reason 
Tfleiin  V,  Stewart,  100  Cal.  37a.  of  contradictory  statements,  or  the  like, 
^  Wilson  V,  Pearson,  102  N.  Car.  but,  on  a  demurrer  to  the  substituted 
^  pleading,  the  two  pleadings  cannot  be 
^r    *^hite  Oak  Dist.  Tp.  v.  Oskaloosa  considered,  but  the  substituted  pleading 
'"•^p.,  44  Iowa  512.  alone  controls.     State  v,  Simpkins,  77 
p^  *  ^clntyre  v.  Griswold,  2    How.  Iowa  678.     See  also  Sanborn  v.  Hale, 
Ciliri'  ^'  Supreme  Ct.)  114;  Sands  v.  12  Neb.  318;  Null  v.  Jones,  5  Neb.  500; 
^«'Kins,  30  How.  Pr.  (N.   Y.  Supreme  Shotwell  v.  Gilkey,  31  Ala.  734. 
•me    2'       "^"^   upon  demurrer    to  an  5.  Carroll  County  v.  O'Connor,  137 
pose^    ^^  complaint,  the  court  will  dis-  Ind.  622. 

•taad^^  the  questions  raised,  notwith-  6.  Stanton  v.  Kenrick,  135  Ind.  382. 

Ij^gjf^^'^g  a  demurrer    had  previously  Where  an  amendment  was  made  to 

^Ij^^^stained  to  the  original  complaint  one  paragraph  of  the  complaint  during 

cmbr^   ^uch  former  demurrer,  though  the  trial,  and  previous  to  the  amend- 

(Iguj^^ing  the  questions  raised  by  the  ment  a  general  demurrer  to  the  com- 

,^j^     *^«r  to  the  amended   complaint,  plaint  had  been  overruled  for  want  of 

^1^^    decided    upon    another    ground,  prosecution,  a  refusal  of  the  court  to 

Y.  ^^^t  V.  Fine,  18  Abb.  N.  Cas.  (N.  consider  a  demurrer  to  the  amended 

9'  ^^Preme  Ct.)  142.    See  also  Post  complaint,  except  as   directed    to  the 

}jj^^  ^^rson,   108  U.  S.  418;  Calder  v.  amendment  allowed  to  be  made,  is  not 

^^*J^8,  7  Allen  (Mass.)  387.  error,  no  reason  being  shown  why  the 

^«e  preceding  note.    Hodges  v,  demurrer   as   filed   should    have  been 
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c.  Waiver  of  Demurrer  to  Original  Pleading. — When 
pleading  is  amended  after  demurrer  interposed  thereto,  a  demurre 
to  the  amended  pleading  waives  the  demurrer  to  the  original.* 

2.  To  Bappletnental  Pleading. — A  demurrer  cannot  be  filed  t 
original  and  supplemental  complaints  separately,  but  should  g 
to  both  as  a  whole,  as  a  supplemental  pleading  is  merely  a: 
addition  to  the  original.* 

ZXiv.  DiHimBEs  nr  Cosjurcnoir  with  Otebb  PiUDnra*— 1 
Demnmr  aod  Plea  to  Declaration. — A  party  may  demur  to  one  pai 
of  a  declaration,  petition,  or  complaint,  and  plead  or  answer  t 
another,  but  he  cannot  demur  and  plead  or  answer  at  the  sam 
time  to  the  same  part  of  the  pleading.  There  cannot  be  an  tssu 
of  law  and  of  fact  to  the  same  pleading  or  part  of  a  pleading  a 
the  same  time.*     Thus  there  cannot  be  a  general  demurrer  an 

sustained  on  any  of  the  ground*  alleged  Tovia. — Fisher   i>.  Schotte,  30  Ion 

therein,  and  it  not  appearing  that  the  S3i. 

amended  complaint  was  obnoxious  to  Michigan. — Clcottei'.  WaTneCoui 

that  demurrer.     Hawthorne  -a.  Slegel,  tr,  44  Mich.  173. 

SS  Cal.  160.  Mi>saiiri^T».bti  v.  Wilson,  34  M< 

1.  White  Oak  Diit.  Tp.  v.  Oskaloota  App.  89. 

Dist.  Tp.,  44  lowagil.  fftw    Hamfikire.  ~  TTaet&3\c    1 

1.  Lewis  V.   Rowland,   131   Ind.  37;  Straw,  58  N.  M.  307. 

Peters  t>.  Banta,  13a  Ind.  416;    Farrls  New  Terk. — Ingraham  v.  Baldwh 

V.  Jones,  I la  Ind.  498;    Morej' t>.  Ball,  11  Barb.  (N.  Y.)  9,<i^r>Ke</9  N.  Y.45 

90  Ind.  454;   Derrj  ti.  Derr/,  98  Ind.  Slocum  v.  Wheeler,  4  How.  Pr,  (N.  '^ 

319;    Frericks  Ti.  CoBter,  17  Rep,  168.  Supreme  Ct.)  373;  Spcllman  v.  Wek 

But  see  Noonan  v.  Orton,  34  Wis.  167.  er,  5  How.  Pr.  (N.  Y.  Supreme  Ct)  1 

Where  the  object  of  a  supplemental  Munn  v.  Barnum,   I  Abb.  Pr.  (N.  'S 

complaint  la  to  revive  a  former  action  Supreme  Ct.)  381 ;  Rickert  v.  SnTde: 

and  to  proceed  in  that  action  against  5  Wend.  (N.  Y.)  104;  Snvder  v.  Heaj 

tbe  lame  defendants,  demurrer  alleg-  man,  3  How.  Pr.  (N.  Y.  Supreme  Ct 

ing  that  it  does  not  state  facts  sufficient  379 ;  Pettlbone  v.  Stevens,  6  Hill   {t 

to  constitute  a  cause  of  action  will  not  Y.)  158;   Angell  v.  Kelsej,  I  Barb.  (> 

lie,  because  it  is  not  intended  to  sUte  Y.)  16;  People  f.  Ten  Eyck,  i3Wen< 

luch  facts.  Sup.Ct.Sp.Tr.lSs4;  Spier  (N.    Y.]   448;    Wheeler   v.   Curtis,    I 

V.   Robinson,  9  How.   Pr.  (N.  Y.  Su-  Wend.  (N.  Y.)  653. 

preme  Ct.)  335.  "'     "    "       ''    - 

BnpplamenUJ  Auwar  aa  DlfUaot  D«. 

fcms,— But  where  a  supplemental  an-  C lees,  64  N.  Car.  17;  SUtet.  Youni 

■wer  Is  not  merely  an  addition  to  the  65  N.  Car.  579. 

original  defense,  but  sets  up  a  separate  Oii'o.^^-Smead  v.  Chrlslield,  i  Dime 

and  distinct  defense,  It  has  been  held  (Ohio)  iB;  Craighead  v.  Kemble,  Ta[ 

that  A  demurrer  will  lie  thereto.     Eck-  pan  (Ohio)  387;  Stocking  v.  Burnet 

ert  II.  Binkley,  134  Ind.  614.  10  Ohio  137, 

A  dejnurrer  lies  to  a  supplemental  Penntylvania.  —  McFate   v.    Shal 

pleading.  Where  the  code  allows  a  sup-  cross,    i     Ptalla.    (Pa.)    7s;    Com.    1 

plemental  answer,  it  necessarily  allows  Housekeeper,     6     l.anc.     Bar.    (Pa 

what  is  incident  thereto,  the  right  to  105. 

demur   lo   it.     Goddard  v.  Benson,  15  Virginia. — Lang  v.  Lewis,  i  Rani 

Abb.  Pr.  (N.  Y.  C.  P!.)  193.  (Va.)  177. 

Bnpplemantal  Ocmplalnt.— There  is  no  See  also  7  Bac.  Abr.  662,  tit.  Plead 

provision  of  the  code  authorizing  a  de-  etc.  (N.)  i ;  Halton  v.  Jeffreys,  toMoi 

murrer  to   a  supplemental  complaint.  380. 

Sup,  Ct.  Sp,  T.  1879;    Flelachman  f.  Ooatt*— fle^/iM/ioii  and  Dtmmrrn 

Bennett,  l  Month.  L  Bull.  (N.  Y.)  43.  to  Same  Plea.  —  Mjrick.  v.  Mcrritt,  a 

S.  Ariamsat. — Gagep.  Melton,  I  Ark.  Pla.   335;    Eppei   v.   Smith,  4  Mun 

134.  (Va.)  4£6.    But  tee  Jones  v.  Stem 
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a  plea  or  answer  to  the  whole  declaration  or  complaint  at  the 
same  time,^  nor  to  the  same  count  *  or  paragraph,^  except  where 
the  matters  therein  stated  are  divisible  in  their  nature,  and  a  part 
of  the  count  or  paragraph  is  good  and  a  part  bad ;  where  this  is  the 

case,  defendant  may  plead  to  the  former  and  demur  to  the 
latter* 

2.  Demurrer  and  Beply  to  Anfwer. — There  cannot  be  a  demurrer 

son,  5  Munf.  (Va.)  i.  "We  can  see  no  both  demur  and  answer  to  the  same 

good  reason  why  the  plaintiff,  when  cause  of  action. 

he  is  in  doubt  whether  the  new  matter  Contra, — A   defendant  maj  demur 

set  up  in  the    answer   constitutes    a  and  answer  at  the  same  time  to  the 

counterclaim  or  not,  should  not  both  entire  complaint,  and  also  to  each  cause 

reply   and   demur."      Per  curiam    in  of  action  stated  therein,  if  more  than 

Latimer  v.  Sullivan,  30   S.  Car.  11 1.  one.    Peoples. McClellan, 31  Cal.  103. 

See  also   Latimer  v»  Mahaffey,  30  S.  a.  Wheeler  v.  Curtis,  11  Wend.  (N. 

Car.  613.  Y.)  653 ;  Rickert  v,  Snyder,  5  Wend. 

Demurrer  and  Motion. — A  demurrer  (N.  Y.)  104;  People  v.  Brush,  6  Wend, 

and  a  motion  should  not  be  filed  at  the  (N.  Y.)   454;   Snjder  v.  Hearman,   2 

same  time;  thus  it  is  not  good  practice  How.  Pr.  (N.  Y.  Supreme   Ct.)   279; 

to  demur  to  a  pleading  and  at  the  same  Hickok  v,  Coates,  2  Wend.  (N.  Y.)  419; 

time  move  to  make  it  more  certain,  nor  Jackson    v.  McClaskej,  2   Wend.   (N. 

to  move  to  strikeout  the  pleading  and  V.)  541 ;  Underwood  v.  Campbell,  13 

to  demur  to  it  at  the  same  time.    Gibson  Wend.  (N.   Y.)   78;    Adams  v,  Wil- 

V.  Ohio  Farina  Co.,  2  Disnej  (Ohio)  loughby,  6  Johns.  (N.  Y.)  65;  Mc- 

499;  Laws  V,  Carrier,  2  Cine.  Sup.  Ct.  Fate  v,  Shallcross,  i   Phila.  (Pa.)  75; 

Rep.  (Ohio)  80.  Com.  v.   Housekeeper,  6    Lane.   Bar. 

1.  Rickert  v,  Snyder,  5  Wend.  (N.  (Pa.)  105;  Smead  v.  Chrisfield,  i  Dis- 

Y.)  104;  Cicotte  V.  Wayne  County,  44  nej  (Ohio)    18;  Stocking  v,  Burnett, 

Mich.  173;  Craighead  t;.  Kemble,  Tap-  10  Ohio  137. 

pan  (Ohio)  287;  Smead  v.  Chrisfield,  If  the  complaint  contains  separate 
I  Disnej  (Ohio)  18;  Slocum  v.  counts,  the  defendant  may  demur  to 
Wheeler,  4  How.  Pr.  (N.  Y.  Supreme  one  and  answer  to  another.  Ingraham 
Ct.)  373;  Spellman  v,  Weider,  5  How.  v.  Baldwin,  12  Barb.  (N.  Y.)i9;  Patter- 
Pr.  (N.  Y.  Supreme  Ct.)  5;  Munn  v.  son  v,  Wilkinson,  55  Me.  42. 
Barnum,  12  How.  Pr.  (N.  Y.  Supreme  8.  Hosiert;.  Eliason,  I4lnd.525;  Jef* 
Ct.)  563.  fersonville  v.  The  Steam  Ferryboat 
It  was  decided  in  Manchester  v,  *<}ohn  Shallcross,"  35  Ind.  19;  Speight 
Storrs,  3  How.  Pr.  (N.  Y.  Supreme  v.  Jenkins,  99  N.  Car.  ^43;  Ransom  v. 
Ct.)  410,  that  under  the  Code  of  McClee8,64N.Car.  17;  Statev.Young, 
1848,  though  a  complaint  contained  65  N.  Car.  579 ;  Slocum  v.  Wheeler,  4 
,  two  or  more  causes  of  action,  there  How.  Pr.  (N.  Y.  Supreme  Ct.)  373; 
could  not  be  a  demurrer  to  one  and  Spellman  v,  Weider,  5  How.  Pr.  (N. 
an  answer  to  another.  To  remedy  this  Y.  Supreme  Ct.)  5 ;  Munn  v,  Barnum, 
defect  it  was  further  declared,  in  the  i  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  281. 
145th  section  of  the  Code  of  1849,  that  The  defendant  cannot  demur  to  part 
the  demurrer  might  be  taken  to  the  and  answer  to  another  part  of  a  corn- 
whole  complaint,  or  to  any  of  the  al-  plaint  which  contains  but  one  cause  of 
leged  causes  of  action  stated  therein,  action  stated  in  a  single  count.  Ingra- 
It  was  also  provided  that  when  a  de-  ham  v,  Baldwin,  12  Barb.  (N.  Y.)  9. 
fendant  should  demur'to  one  cause  of  Two  Cauaes  of  Action  Stated  aa  One. — 
action  stated  in  a  complaint,  he  Where,  however,  a  complaint  contains 
mieht  answer  the  residue.  Slocum  v.  two  causes  of  action,  stated  in  form  as 
Wheeler,  4  How.  Pr.  (N.  Y.  Supreme  one»  defendant  may  demur  to  one  and 
Ct)  373.  This  case  also  explains  the  answer  the  other.  Clarkson  v,  Mitchell, 
seemingly  contradictory  cases.  People  3  E.  D.  Smith  (N.Y.)  269. 
V,  Meyer,  2  Code  Rep.  (N.  Y.  Super.  4.  Harwood  v.  Tompkins,  24  N.  J.  L. 
Ct)  49^  and  Gilbert  v.  Davies,  2  Code  425;  Gould's  Pleading,  §  49;  i  Chitty's 
Rep.  (N.  Y.  Supreme  Ct.)  co,  which  ap-  PI.  658, 659  (4th  Am.  ed.).  See  also  An- 
ptrently  hold  that  a  defendant  may  gell  v,  Kelsey,  i  Barb.  (N.  Y.)  16. 
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to  a  part  of  an  entire  defense  and  a  reply  to  the  residue.* 

3.  Effect  of  Pleading  and  Demurring  to  Same  Pleading. — As  a  gen 
eral  rule,  where  it  is  attempted  to  demur  and  plead  to  the  merit 
at  the  same  time  and  to  the  same  pleading,  either  the  demurre 
or  the  plea  must  give  way ;  and  it  is  the  rule  in  such  case: 
that  the  demurrer  is  presumed  to  be  overruled  or  waived  by  thi 
plea  and  is  put  out  of  the  case.''  But  in  some  jurisdictions,  thi 
effect  of  demurring  and  tendering  an  issue  of  fact  to  the  sami 
pleading  is  merely  to  put  the  defendant  to  an  election  of  whicl 
one  he  will  abide  by." 

XZT.  AUHDDIO  DlinrsRiB. — A  demurrer  could  not  originaU] 
be  amended,  but  the  later  statutes  of  amendment  are  now  ap 
plied  to  demurrers  as  to  other  pleadings,*  as,  by  adding  an  addi 
tional  ground.*  or,  by  supplying  an  omitted  signature  ;*  but  ii 
has  been  held  that  an  amendment  of  a  general  demurrer  shoulc 
not  be  permitted  so  as  to  change  the  nature  thereof  to  that  of : 
special  demurrer,*  and  an  amendment  has  been  refused  when  th< 


L  Cobb  V.  Fruee,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  413. 

S.  Alabama. — Morrlsoa  ir.  MorrUon, 
3  Stew.  (Ala.)  444;  Grigsbv  v.  Nance, 

?A1a.   347;   Tajrlor   v.    Rhea,   Minor 
Ala.)  414. 
Indiana.— Hta\tT  V.  EliRlon,  w   lad. 

fl3;  Jetfersonville  v.  The  Steam 
'errjboat  John  Shallcrou,  35  Ind.  19. 
/oiua.— FiBhet  V.  Sciiolte,  30  Iowa 

ATicAtfUH.  — Cteotte  v.  Wajne 
Countjr,  44  Mich.  173. 

AfMJOKrt.— Tiber  v.  Wilson,  34  Mo. 
App.  89. 

United  S/atei.--BM  v.  Mobile,  etc., 


In  OalUnmlA,  however,  It  is  provided 
by  the  Code  of  Civil  Pro.  (4  473, 
amended)   that    "  a  demurrer    it    not 


Barnum,   13   How.  Pr. 


C(-)  373;  Angell  V.  Keliev,  i  Barb, 
(N.  Y.)  16;  Struver  V.  Ocean  Ins.  Co^ 
16  How.  Pr.  (N.  Y.  Supreme  Ct.)  433; 
Bernard  v.  Morrison,  64  How.  Pr.  (N. 
Y.  Supreme  Ct.)  :o8,  39  Hun  (N.  Y.) 
410;  Spellman  v.  Welder,  5  How,  Pr. 
(N.  Y.  Supreme  Ct.)  5;  Cobb  v.  Fra- 
lee,  4  How.  Pr,  (N.  Y.  Supreme  Ct.) 
413;   Bridgei   V.    Reed,  9  Bush  (Ky.) 


sett,  10  Ohio  137 ;  Davli  v.  Hinea,  I 
Ohio  St.  47^ ;  Smead  t>.  ChrisOeld, 
Diane;  (Ohio)  17;  Calvin  ir.  State,  i: 
Ohio  St.  60, 

In  Florida,  It  1«  held  that  a  par^  maj 
plead  and  demur  to  the  same  pleadinj 
at  the  same  time,  and  that  where  theri 
ii  a  demurrer  and  a  replication  to  1 
plea,  it  Is  a  matter  of  discretion  witl 
the  court  as  to  which  isiue  ahall  bi 
first  ditposed  of.  Mvrick  v.  Merritt 
33  Fla.  335 ;  Wade  ».  Dojie,  18  Fla.  630 

«.  See  Morrison  v.  Miller,  46  lowi 
84;  Poweshiek  County  v.  Cbs«  County 
63  Iowa  344;  Caahman  C.Reynold. 
19  Civ.  Pro.  Rep,  (N.  Y.  Ct.  Apn.)  163 
JUuwar  ••  Ajnandad  Damuiiai. — When 
within  the  time  allowed  to  amend  a; 
of  course,  a  demurrer  Is  withdrawn  ■n< 
an  answer  is  filed  instead,  tbeanswe: 
bas  been  held  to  be  an  amendment  ti 
the  demurrer.  People  v.  Whilwell 
6a  How.  Pr.  {N.  Y,  C.  PI.)  383. 

But  after  the  time  to  amend  aa  o 
course  has  expired,  an  answer  canno 
be  served  as  an  amendment  to  a  demur 
rer,  the  former  raising  an  Issue  of  fac 
and  the  latter  an  Issue  of  law,  and  sucl 
issues  cannot  be  substituted  the  one  fo 
the  other,  Indiscrimlnalely  and  arbltra 
rlly,  Cashman  v.  Reynolds,  19  CI1 
Pro.  Rep,  (N.  Y.  Ct,  App,)  163. 

D.  Morrison  v.  Milter,  46  Iowa  8,4 
Poweshiek  County  v.  Cass  County,  6 


,  Barney,  10  Wend.  (N 


330;   Pennsylvai 
Webb,  9  Ohio  t 


'.Bur- 


lo^ 

e.  Mare 
Y.)  539. 

T.  Smithv.  Northrup,  iRoot(Conn. 
387. 
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demurrer  did  not  go  to  the  merits.^  When  a  demurrer  is  amended 
the  amended  demurrer  is  taken  as  to  the  pleading  to  which  the 
original  was  filed.* 

XXVI.  WlTHDlULWAL  OF  Dekubbeb.  —  It  has  been  held  that 
either  party  may  withdraw  his  demurrer  before  judgment  thereon ,• 
unless  it  be  frivolous  ;*  even  after  the  court  has  intimated  an  opin- 
ion thereon,*  or  after  it  has  been  sustained,®  or  overruled.'' 

BflGset  of. — When  a  demurrer  has  been  withdrawn  it  is  no  part  of 
the  record  and  will  not  thereafter  be  considered.® 

XXVn.  FBIV0L0U8  Demubbee— (See  also  article  Sham  and 
Frivolous  Pleadings) — 1.  Nature  of. — ^A  frivolous  demurrer  is 
one  so  clearly  untenable,  and  the  insufficiency  of  which  is  so  mani- 
fest upon  a  bare  inspection  of  the  pleadings,  that  the  coiirt  is 
able  to  determine  its  character  without  argument  or  research;® 

1.  Offutt  tr.  Beattjr,  z  Cranch  (C.  C.)  (Ind.)  371;  Cass  v,  Adams,  3  Ohio 
213.  233. 

2.  When  a  demurrer  is  filed  to  one  It  is  within  the  discretion  of  the  court 
count  and  a  plea  to  another,  and  the  to  permit  it  to  be  done  at  anj  time  be- 
demurrer  is  by  leaye  withdrawn,  and  fore  trial.  Dunn  v.  Sparks,  7  Ind.  490. 
an  amended  demurrer  is  filed  generally  6.  Hancock  t;.  Vawter,  Hard.  (Ky.) 
to  the  whole  declaration,  the  former  520. 

plea  remaining  on  file,  such  an  amended  7.  Under  the  Act  of  November  23, 

demurrer  will  be  taken  to  apply  to  the  1S28,  §  37,  a  party  is  entitled,  after  his 

count  against  which  the  demurrer  was  demurrer  has  been  overruled,  to  with* 

originally  directed.     Kelley  v.  Max-  draw  it  and  reply  to  the  pleading.     If 

well,  7  (Jhio  St.  339.  he  fails  to  do  this,  judgment  final  will 

8.  1  Tidd's   Pr.  (4th  Am.   ed.)  710;  be  entered  against  him.   Archer  t/.  Du« 

Chambers  v.  Miller,  9  Tex.  236 ;  Berry  val,  i    Fla.  254.    See   Farebrother  v. 

V.  McDonald,    7   Blackf.   (Ind.)   371;  Worsley,  i  C.  &  J.  549,  i  Tyr.  437. 

People  V.  Whitwell,  62  How.  Pr.  (N.  Demurrer  can  be  withdrawn,  if  not 

Y.  C.  PL)  383.     But  see  McAlister  v.  frivolous,  and  issue  taken  on  the  fact  at 

Cl&i'^  33  Conn.  256.  the    same    term   with   the    judgment. 

Leave  to  withdraw  a  demurrer  will  Furman  v.  Haskin,  Col.  &  C.  Cas.  (N. 

be  given,    notwithstanding    a  special  Y.)  416,  2  Cai.  (N.  Y.)  569. 

demurrer  has  been  interposed,  if  the  Motion  far  Leave  to  Withdraw. — It  la 

matter  assigned  as  special  cause,  legiti-  too  late,  at  the  next  term  after  judg- 

mately  arises  under,  general  demurrer,  ment,  to  move  for  leave  to  withdraw 

Boltons  V,  Lawrence,  7  Wend.  (N.  Y.)  a  demurrer.     Seaman   v.    Haskins,  9 

461.  Johns.  Cas.    (N.  Y.)   284;    Currie  v. 

Wliat    Equivalent  to     Withdrawal. —  Henry,  3  Johns.  (N.  Y.)  140;  Winthrop 

Where,  on  demurrer  to  a  declaration,  Sav.  Banic  v.  Blake,  66  Me.  285;  Frye- 

the  plaintiff    amends    on   payment  of  burg  v,  Brownfield,  68  Me.  145. 

costs  of  the  demurrer,  which  the  defend-  8.  Hunter  v.  Bilyeu,  39  III.  367;  SuU 

ant  receives,  that  is  equivalent  to  a  with*  lenberger  v,  Gest,  14  Ohio  306. 

drawai  of  the  demurrer,  and  entitles  the  •.  Minnesota, — Hurlburt  v,  Schulen- 

defendant  to  time  to  plead    de    novo,  burg,  17  Minn.  32;  Hatch  t;.  Schusler,  46 

Smith  V.  Hearn,  I3  M.  &  W.  717.  Minn.  307;  Perry  v,  Reynolds,  40  Minn. 

i.  Call  t;.E wing,  1  Blackf.  (Ind.)  301;  500;  Morton  i/.  Jackson,  3  Minn.  219. 

Osgood  V.  Whittelsey,  30  How.  Pr.  (N.  J/i«<?«ri.— Stivers  v.  Home,  63  Mo. 

Y.  Supreme  Ct.)  72.  475;  McMahon  v.  Bridwell,  cited  in  3 

But  where  an  affidavit  of  merit  is  pre-  Mo.   App.   572;    Lynch  v.  Levy,   11 

lented  it  has  been  held  such  a  demur-  Hun  (N.  Y.)  147. 

rer  may  be  withdrawn.    Patten  v.  Har-  New   Tork, — Wise    r.  Gessner,    47 

ris,  10  Wend.  (N.  Y.)  623;  Mi|ler  v.  Hun  (N.  Y.)  308;  Cook  v.  Warren.  88 

Heath,  7  Cow.  (N.  Y.)  loi ;  Norwood  N.  Y.  39;  Strong  v.  Sproul,  53  N.  Y. 

V.  Harris,  69  N.  Car.  304.  497;  Sixpenny  Sav.  Bank  v,  Sloan,  9 

5.  Berry    v.  McDonald,    7    Blackf.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  4x4. 
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one   which  indicates  bad  faith  and  appears  to  have  been  inte 
posed  for  delay.*     But  it  does  not  follow  that  a  demurrer 

Wisconsin.— \a.n     Slrke     o.     Car-  tTuiippoTtMl  br  Antlioiltr.— When 

penter,    7   Wis.    173;    Farmers',   etc.,  demurrer  fi  filed  on   the  ground  th 

Bank  v,  Sawjer, 7  Wii.  179 ;   Ferguaon  the  compliint  does  not  state  facts  (uf 

V.  Troop,  16  Wis.  571 ;  CottriU  v.  Cra-  dent  to  constitute  a  cause  of  action, 

Rier,  40  Wis.  559;  Tolman  v.  Hanra-  will  be  treated  as  frivolous  if  the  coi 

han,  44  Wis.  133;  Walton  v.  Goodnow,  plaint  is    supported    by   the  reporti 

13  Wis.  661;  Martin  v.  Weil,  8  Wis.  cases,     Phelps   v.  Ferguson,  19   Ho' 

zjo;  Cflhoon   v.   Wisconsin   Cent.   R.  Pr.  (N.  Y.  Super.  Ct.)  144;    Lattim 

Co.,  10  Wis.  290.  1).  New  York   Metallic  Spring   Co., 

Under  section  827,  Rev.  Slat.  D.  C,  Abb,   Pr.   (N,  Y.  Supreme   Ct,)   ac 

and  the  case  of  Burdette  v.  Bartlett,  95  note. 

U.S.637,aEwella8  thedecisionsof  this  The   effect  of   the    Indorsement 

court  for  ten  years  previously,  where  blank  before  delivery  of  a  promisso 

mone]'   is  payable   by    two    or    more  note  payable  to  bearer,  and  the  liabili 

jointly,  a  separate  action  can  be  main-  of  theindorserto  thepayee  of  thenoi 

talned  against  any  one  of  them,  and  ft  Is  not  so  clearly  settled  by  legal  dei 

is  immaterial  whether  the  fact  that  the  sions,  as  that  a  demurrer  Co  a  complai 

money  is  payable  jointly  appears  on  on  the  note  by  the  payee  against   tl 

the  face  of  the  declaration  or  from  the  maker  and  such  indorser,  charging  hi 

evidence;  a  demurrer,  therefore,  upon  as  indorser,  should  be  held  ^ivoloi; 

the  ground  that  such  an  action  cannot  Cahoon  v.  Wisconsin  Cent.  R.  Co., 

be  maintained,  ia  frivolous  and,  under  Wis.  190,     See  also  Langdale  v.  Ma 

Rule  31  of  this  court,  will  be  stricken  lean,  10  Jur.  64a, 

out  on  motion,  and  judgment  for  the  Damnim  to  B«pllcattoii. — Where 

amount  claimed  will  be  entered  at  once  demurrer   was  filed    to   a    replicat1< 

for    plaintiff.      Chesley    v.     Riley,    9  to    one    of    several    pleas,    upon    tl 

Mackey    (D.    C.)     idb.     Contra,     see  ground     that    It    did    not    appear 

Clapp  "1.  Preston,  15  Wis.  543.  which   plea   the  reply  was  directed, 

HiilolndeT  of  OanaM. — Demurrer  for  was  held  that  the  demurrer  was  friv 

misjoinder  of  causes  of  acUon,  when  It  lous,  It  being  apparent  to  which  pi 

clearly  appears  no  such  objection  exists,  the  demurrer  was  interposed.     Car 

i(  frivolous.     Tolman  v.  Hanrahan,  44  v.  Hanchet,  t  Cow.  (N.  Y.;  154. 

Wis.  133.  And  a  demurrer  to  a  reply  to  a  cou 

~ ' —  " "'"   "^ — '"""   ■""  terclajm,  which  reply  was  in  effect 

general  denial,  was  held   to   be  filv 

lor   a   cause   not   provided   by  code  is  lous.     Beggs  v.  Beggs,  50  Wis.  444. 

irivolous.     Middlebrook  v.  Travis,  66  1.  LerdaH  i>.  Charter  Oak  L.  Ins.  C' 

Hun  IN.  Y,)  510;  Barnes  -o.  Blake,  59  ji  Wis,  430;   Van  Slyke  v.  Carpentt 

Hun  (N,  Y.)  371 ;  Porteru.  Grimsley,  7  Wis.  173;    Farmers',  etc..   Bank 

98N.  Car.ssa;DeWittu.Swlft,3How.  Sawyer.  7  Wis.  379;   Cooki..  Warre 

Pr,   (N.  Y,   Supreme  Ct,)  a8o;  Black-  88  N.Y.  39;    Joseph   Diion   Crucih 

well  V.  Montgomery,  i    Handy  (Ohio)  Co.  v.  New  York  City  Steel  Work 

41;  Kenworthy  v.  Williams,  5  Ind.  377.  57  Barb.  (N.  Y.)  447 ;  Strong  v.  Sproi 

Incapaoltr  to  Bus. — Demurrer  upon  gi   N.  Y,  497;    Patten   v.   Harris, 

the  ground   that  plaintiff  shows  no  Ic-  Wend.  (N.  Y.)  633;  Allen  v.  Wheelt 

gal  capacity  to   sue,  by  reason  of  the  21  N.  J,  L.  95. 

^ct  that  he  has  not  made  profert  of  his  By  rule  of  modern  English  practt 

letters  of   administration,  is   frivolous,  (Reg.  Gen,  Hil.  Term,  4  Wm.  IV.), 

because  the  description  of  plaintiff  as  was  ordered   that  "In  the  margin 

administrator  is  Immaterial  and  the  suit  every  demurrer,  before  It  is  signed  1 

can   be  maintained   in   his  own  right,  counsel,  some  matter  of  law  Intendi 

Bright  V.  Currie,  5  Sandf.  (N.  Y.)  433.  to  be  argued  shall  be  stated,  and  if  ai 

In  an  action  by  a  state  upon  an  obli-  demurrer   shall   be   delivered  witho 

gation,  an  averment  of  its   corporate  such   statement,  or  -ailh   a  frivolo. 

capacity  not  being  necessary,  a  demur-  statement.  It  may  be  set  aside  as  frreg 

rer  on  the  ground  of  incapacity  to  sue  lar,  or  leave  may  be  given  to  sign  jud, 

la  held  frivolous.     Wisconsin   v.  Tori-  ment  as  for  wantof  a  plea,"    i  Chlttj 

nui:  aa  Minn.  171.  PI.  (7tb  Am.  ed.)  707. 
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frivolous  because  it  cannot  be  sustained.^  So  when  a  demurrer 
presents  a  question  which  fairly  admits  of  debate  it  is  not 
frivolous.* 

2.  Bemedy. — The  courts  at  an  early  date  adopted  a  summary 
mode  of  dealing  with  such  a  demurrer,  treating  it  as  a  perversion 

of  the  ends  of  pleading  and  a  delay  to  the  administration  of 
justice.*     So  under  statutes  regulating  frivolous  pleadings,  it  is 

held  that  the  court  may,  upon  motion,  strike  out  a  frivolous 

demurrer  and  enter  judgment  in  favor  of  the  adverse  party.* 

**  Striking  out  a  demurrer  as  frivolous  to  set  it  aside  on  that  ground  on  due 

is  a  sort  of  penalty  for  bad  .faith  or  in-  notice,  and  for  judgment  for  want  of  a 

excusable  ignorance  of  law,  and  should  plea.    Allen  v,  Wheeler,  21  N.  J.  L. 

never  be  inflicted  where  there  is  such  96,  citing-  Gray  v,  'Van  Dyke,  cited  in 

room  for  debate  as  to  the  sufficiency  2X  N.  J.  L.  96,  and  Goble  v.  Congers, 

of  a  pleading  that  an  attorney  of  rea-  Aug.  Term  iS^SfCiied  in  21  N.  J.  L.  96; 

sonable  intelligence  might  have  inter-  Lane  v.  Ridley,  10  Q^  B.  479,  59  £.  C. 

posed  a  demurrer  to  it  in  entire  good  L.  479, 12  Jur.  44  note. 

faith."  Hatch  v.  Schusler,  46  Minn.  208.  Where  a  plaintiff  demurred  to  a  plea 

L  Chemical  Nat.  Bank  v,  Carpen-  because  it  was  an  immaterial  traverse, 

tier,  9  Abb.  N.  Gas.  (N.  Y.  Supreme  the  court,  on  motion,  put  him  to  his 

Ct.)  301;  Cobb  V.  Harrison,  20  Wis.  election  to  strike  out  of  his  declaration 

626.  the  allegation   traversed,  or  have  his 

2.  Campbell    v,    Friedlander    (Su-  demurrer    stricken    out    as    frivolous, 

preme  Ct.),  29  N.  Y.  Supp.  790;  Leavy  Cutts  v,  Surridge,  9  Q^B.  1015, 58  E.  C. 

V.  Leavy,  22  Hun  (N.  Y.)  499;  Chem-  L.  1015,  11  Jur.  585.     But  this  author- 

ical  Nat.  Bank  v.  Carpentier,  9  Abb.  ity    was  afterwards  questioned.      See 

N.  Cas.  (N.  Y.  Supreme  Ct.)  301 ;  Mc-  Tallis  v. Tallis,  i  El.  &  Bl.  397,  note,  72 

Conihe  v.  McClurg,  13  Wis.  454;  Eaton  E.  C.  L.  397.  16  Jur.  744. 

p.  Gillet,  17   Wis.  435;    Howland   v.  4.  Guth    v,    Lubach,  73   Wis.    135; 

Kenosha  County,  19- Wis.  247;  Dalton  Lerdall  v.  Charter  Oak  L.  Ins.  Co.,  51 

r.  M'Intyre,  I  Dowl.  N.  S.76;  White  Wis.  430;    Straka  v.  Lander,  60  Wis. 

f.  Woodward,  4  C.  B.  752,  56  E.  C.  L.  115,  citing  §  2681,  c.  20,  §   2,  c.   194, 

753;  Edwards  v.  Greenwood,  5  Bing.  Laws  1879.    Even  after  joinder  in  de- 

N.  Cas,  476,  35  E.  C.  L.  186.  murrer.     Wyckoff  v.  ^Bishop,  98  Mich. 

Such  is  the  question  as  to  whether  a  352.    See  also  article  Sham  and  Friv- 

statnte  had  been  repealed  by  the  code,  OLous  Pleading. 

Cbauncey  v,  Lawrence,  15   Abb.  Pr.  In  ^Tew  T'ork^  Code  Cir,  Pro,  (1876), 

(N.Y.  Supreme  Ct.)  109 ;  or  where  the  ^  537,  provides  that  if  a  demurrer  is 

decisions  are  conflicting  on  the  question  frivolous  the  party  prejudiced  thereby 

raised.  Farmers',  etc.,  Bank  v.  Sawyer,  may,  upon  notice  of  not  less  than  flve 

7  Wis.  379.  days,  apply  to  the  court  or  a  judge 

S.  *'  If  the  court  do  perceive  that  a  thereof  for  judgment  thereupon,   and 

demurrer  is  put  in  only  to  put  off  a  judgment  may  be  given  accordingly; 

trial,  or  for  delay  of  the  proceedings,  and  under  this  statute  it  is  held  error 

they  will  not  allow  of  such  a  demurrer,  to  strike  out  the  demurrer  as  frivolous, 

nor  cause  the  other  party  to  join  in  de-  but  it  still  stands  upon  the  record  and 

murrer,  but  will  give  judgment  against  forms     part     of     the     judgment- roll, 

the  party  upon  his  frivolous  demurrer.''  Farmers*,  etc.,  Nat   Bank  v,  Rogers 

7  Instruct.  Cler.  191.  (Buffalo  Super.  Ct.),  19  N.  Y.  St.  Rep. 

**If  the  demurrer  be  sufficient,  and  464. 
the  other  party  will  not  join  therein.  An  issue  of  law  arising  upon  a 
there  may  be  judgment  by  nii  dicitj  but  demurrer  must  be  tried  as  presented  by 
if  the  demurrer  be  frivolous,  only  to  Code  Civ.  Pro.,  §§  965, 967,  and  upon  a 
put  off  a  trial  or  the  like,  the  court  motion  by  plaintiff  to  overrule  a  de- 
will  not  force  them  to  join."  Stiles'  murrer  to  the  complaint  as  frivolous, 
Prac.  Reg.  82;  7  Instruct  Cler.  3.  the  plaintiff's  right  to  a  hearing  is  not 

So  in  New  Jersey,  wlven  a  demurrer  affected  by  the  fact  that,  after  service 

to  a  declaration  was  frivolous,  it  was  of  notice    of   motion,    the    defendant 

held  to  be  the  proper  practice  to  move  served  a  notice  of  trial  of  an  issue  of 
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FktaiB  of  KoUan. — It  has  been  held  that  a  motion  for  judgmen 
on  a  frivolous  dennurrer  is  the  trial  of  an  issue  of  law,^  and  tha 
there  is  no  substantial  distinction  between  striking  out  a  dc 
murrer  as  frivolous  and  overruling  it  on  argument.* 

Todo*. — When  notice  of  a  motion  to  strike  out,  or  for  judgmen 
on  such  a  demurrer,  is  required,  the  motion  will  be  denied  in  th 
absence  of  notice,' 

3.  Fleadii^  Over. — Upon  striking  out  a  demurrer  upon  th 
ground  of  frivolousness,  the  demurrant  is  usually  permitted  t' 
plead  over,  upon  affidavit  of  merits  and  that  the  demurrer  wa 
interposed  in  good  faith.* 

Mc-  Ispail   from  Judfmanl  on  niroloi 

tahill,  15  Abb.  N.  Cbb.  (N.  Mmnrrw. — When  an  appeal  is  rrom 

Y.  Citj  Ct.)  38a.  judgment  on  a  demurrer  for  frivoloui 

Before  the  code  a  motloD  to  set  Mlde  ness,   the   judgment  will   not  be   dii 

a  demurrer  as  frivolous   would  not  be  turbed   if   the   demurrer  be   not   we 

entertained;  the   proper  course  was  to  taken,  though  it  is  not  frivolous.    Hof 

place  the  cause  on   the  calendar,  and  man  v.  Wheelock,  62  Wis.  434;  Strak 

call  it  for  argument  out  of  order.    The  v.  Lander,  60  Wis.  115;   Sage  v.   M< 

code  made  do  change  in  that  practice.  Lean,  37  Wis.  359;  Cobb  v,  Harrlsoi 

Patridge  v.  McCarthy,   I   Code   Rep.  ao  Wis.  625;   Friesenhahn  v.  Herril 

(N.    Y.)   49.     See  also   Underbill   v.  ja  Minn.  55. 

Hurney,  3  D.  P.  C.  495.  But  when  the   appeal  was   from    a 

Sefiinlt  Judgment. — But  where  frivo-  order  striking  out  the  demurrer  it  wi 

lous  demurrer  was  filed,  and  no  leave  held  to   the   contrary.     WeiEhaupt  : 

is  asked  to  t^le  answer,  it  was  held  in  Weishaupt,   27   Wis.  621;  Sage  i>.  Mi 

California  not  error  for  the  court  to  Lean,  37  Wis.  359. 

enter  a  default  and  judgment  for  plain-  And  it  was  held  later  that  when 

tiff   upon     overruling    the    demurrer,  demurrer  is  not  well  taken  and  shoul 

Sealer.  McLaughlin,  18  Gal.  668;  Al-  be  overruled.  It  Is  not  error  to  overrul 

len  V.  Wheeler,  31  N.J.  L. 96.     Seeal-  It  on  a  motion  to  strike  it  out  as  fiivt 

so  Stivers  v.  Home,  61  Mo.  475;  Mc-  lous.     Geilfuss  v.  Gates,  87  Wis. 395. 

Mahon   v.    Bridwell,   cited  in   3   Mo.  8.  Beal  ii.  Union  Paper  Boi  Co., 

App.  572.  Civ .  Pro.  Rep.  (N.  Y.  Super.  CL)  1. 

Contra. — But  a  demurrer  cannot  l>e  4.  Norwood  f.  Harris,69N.Car.ao, 

treated  as  a  nullity,  and   a  default  en-  Carey    v.    Hanchet,    i  Cow.  (N.   Y 

tered  for  not  pleading.     Costerw.War-  ii;S!  Patten  v.   Harris,  [o  Wend.  (I 

ing,   igWend.(N.YO    97;   DeWitt  f.  V.)623;  Jordan  w.  McNeil,  35  Kan.  45. 

Swift.  3  How.  Pr.  (N.Y.  Supreme  Ct.)  Wltbdrawal  upon   Affidavit    of  Qm 

280;  Anonymous,  4  Hill  (N.  Y.)  56.  Palth.— A  defendant  will  be  allowed  I 

Sbam. — A   demurrer   is   not   "a   de-  withdraw  a  frivolous  demurrer  on  afl 

fense,"  so  as  to  be  stricken  out  as  sham-,  davit  of  the  attorney  that  he  demurrc 

but  judgment  on  it  as  frivolous  may  be  in  good  faith,  and  merits  being  swor 

moved  for.     Kaln  v.  Dickel,  46  How.  to.     Miller  v.  Heath,  7  Cow.  (N.  Y 

Pr.  (N.  y.  Super.  Ct.)  3o8.  lol. 

1.  Roberts  v.  Morriaon,  7  How.  Pr.  Upon  Taima.— Since  Rev.  Stat.  iS? 

(N.  Y.  Supreme  Ct.)  396;    Phelps  v.  the  court  has  the  same  discretion  as  i 

Ferguson,  19  How.  Pr.  (N.  Y.  Super,  the  case   of  overruling.  Guth   v.    Li 

Ct.)  144;   Cihoon  V.  Wisconsin  Cent,  bach,  73  Wis.   135;  Straka  ti.  Lande 

R.  Co..  10  Wis.  390.     See  nUo  Wyckoff  60  Wis.  115;   Diggte   v.   Boulden,   , 

*.  Bishop,  98  Mich.  353.  Wis.  477;  and  the  court  may  make  U 

3.  Guth   V.    Lubach,   73   Wis.   135;  payment  of  costs  a  condition  of  pleat 

Lerdsll  v.  Charter  Oak  L.  Ins.  Co.,  ci  ing  over,  Guth  v.  Lubach.  73  Wis.  13 

WU.  431;    Diggle  r.  Boulden,  48  wis.  Tlma    for  Answarlns.— It    has    bee 

477 ;    Magdeburg  v.  Uihleln,  53  Wis.  held  that  where  the  court  overruled 

165;  based  uponsection  3681,  Rev. Stat,  frivolous  demurrer,   and   without   di 

1879,  vesting  a  discretion  In  the  court  cUHng  it  frivolous  required  the  di 

to  grant  leave  to  plead.  fendant    to    aniwer    inttanter,    tfaei 
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XXYin.  STBIKnre  Dexvbbbb  FBOK  Fues.— A  demurrer  may, 
on  motion,  be  stricken  ifrom  the  files,  where  it  is  defective,*  where 
it  is  frivolous,*  where  it  is  irregularly  interposed,*  or  where  the 
demurrer  is  only  to  a  part  of  an  entire  defense.* 

A  demurrer  may  be  stricken  from  the  files  by  the  court,  for 
nonentry  as  required  by  rule,*  or  where  the  demurrer  was  filed 
while  the  trial  was  pending  and  without  leave.® 

Assigning  as  a  cause  of  demurrer  that  certain  parts  of  the  com- 
plaint are  immaterial  and  redundant,  does  not  vitiate  the  de- 
murrer, and  a  motion  to  strike  out  such  superfluous  specifications 
should  be  denied.'' 

XXIX.  CovsTEUCTioir  OF  FiEADnre  irpoir  DEmratBEE. — Upon  gen- 
eral demurrer,  when  the  pleading  against  which  it  is  directed  is 
susceptible  of  a  construction  which  will  support  it,  every  fair  and 
reasonable  intendment  is  indulged  to  that  end.^ 

was  no  error,  Whittenhall  v,  Korber,  Mississippi, — Pender    v.     Dickens, 

12  Kan.  6i8 ;  and  permission  to  plead  27  Miss.  255. 

over  is  discretionary,  Wyckoff  v.  Bish-  Nebraska. — Rathburn  v,  Burlington, 

op,  98  Mich.  352.  etc.,  R.  Co.,  16  Neb.  443. 

1.  Comstock  V.  McEtoy,  52  Mich.  New  yersey. — Bennington  Iron  Co. 
324.  V,  Rutherford,  18  N.  J.  L.  105. 

2.  See  supra,  XXVII.  Frivolous  New  r<>r*.— Wall  v.  Bulger,  46 
Demurrer,  Hun    (N.   Y.)  346;    Wilcken  v.  West 

8.  Where  a  demurrer  is  irregularly  Brooklyn  R.  Co.  (Supreme  Ct.),  17  N. 

interposed,  the  opposite  party  should  Y.  St.  Rep.  654;  Otis  Of.  Seligman,  67 

treat  it  as  a  nullity,  or  move  to  strike  How.  Pr.  (N.  Y.  C.  PI.)  loi;  Price  v, 

it  out,  not  bring  it  on  for  argument.  Brown,  10  Abb.  N.  Cas.  (N.  Y.  Su* 

Doughty  V,  Devlin,  i  E.  D.  Smith  (N.  preme  Ct.)  67;  Savage  v.  Buffalo,  59 

Y.)  625.  Hun  (N.  Y.)  609;  Lorillard  v.  Clyde, 

4.  Cobb  V,  Frazce,  4  How.  Pr.  (N.  86  N.  Y.  384;  Bradley  v,  Aldrich,  ao 
Y.  Supreme  Ct.)  413.  N.    Y.    512;    Marie    ©.    Garrison,  83 

Vofelee  of  MMion. — Motion  to  strike  N.  Y.  14;  Hale  v.  Omaha  Nat  Bank, 

demurrer  from  the  files  roust  be  made  49  N.  Y.  626 ;   Witherhead  v.  Allen, 

upon  twenty-four  hours' notice  to  the  3    Keyes    (N.   Y.)    562;    Sternberger 

adverse  party.    Peo  v.  Weber,  3  C.  L.  v.   McGovern,  56  N.   Y.    12;  People 

R.62.    Contra,  a  demurrer  cannot  be  v.  New  York,  28  Barb.  (N.  Y.)  240, 

stricken  out  on  motion.    Cohen  v.  Ot-  8  Abb.  Pr.  (N.   Y.)  7;  Wheelock  v, 

tenheimer,  13  Oregon  220.  Lee,  74  N.  Y.  495 ;  Calvo  v,  Davies, 

5.  A  rule  of  court  which  requires  73N.  Y.  211;  Fleischmann  r.  Bennett, 
that  a  memorandum  of  pleadings  filed  23  Hun  (N.  Y.)  200;  Kuehnemundt 
in  a  cause  shall  be  made  in  a  book  kept  v,  Haar,  46  N.  Y.  Super.  Ct.  188; 
by  the  clerk  for  that  purpose,  is  rea-  Foley  v.  Mail,  etc..  Pub.  Co.,  8  Misc. 
sonable  and  valid,  and  a  demurrer  filed  Rep.  (N.  Y.  Super.  Ct)  91;  Getty  &• 
without  observing  such  rule  may  be  Hudson  River  R.  Co.,  8  How.  Pr.  (N. 
stricken  from  the  files,  and  thereupon  Y.  Supreme  Ct.)  177;  Phoenix  Bank  v. 
judgment  nil  dicit  may  be  entered  Donnell,  40  N.  Y.  410;  Pierson  v.  Me- 
against  the  defendants.  Crump  v.  Peo-  Curdy,  61  How.  Pr.  (N.  Y.  Supreme 
pie,  2  Colo.  316.  Ct.)    134;  Olcott  V.  Carroll,  39  N.  Y. 

6.  Padley  v.  Smith,  23  Mo.  App.  87.  436;  Bostwick  t;.  Dry  Goods  Bank,  67 

7.  Smith  V,  Brown,  6  How.  Pr.  (N.  Barb.  (N.  Y.)  449;  Milliken  v.  Wcst- 
Y.  Supreme  Ct.)  383.  em  Union  Tel.  Co.,  1 10  N.  Y.  404. 

Although  the  special  cause  assigned  Ohio, — Gebhart  v.   Sorrels,  9  Ohio 

for  demurring  may  be  frivolous,  the  St.  467 ;  Lewis  v.  Coulter,  10  Ohio  St. 

demurrer   itself    may  be    substantial.  452;   James  v,  Cincinnati,  etc.,  R.  Co., 

Famiss  v.  Ellis,  2  Brock.  (U.  S.)  18.  2  Disney  (Ohio)  267. 

8.  See  also  article  Constructiok  Tennessee. — Hobbs  v.  Memphis,  etc., 
OF  Plbadinos,  vol.  4,  p.  741.  R.  Co.,  9  Heisk.  (Tenn.)  873. 

889  Volume  VI. 


OoutineUoii  of  PlMdlBg  DEMURRERS.  npon  Demnmi 

The  court  need  not  resort  to  any  inference  as  to  the  meanio; 
of  a  bad  pleading  for  the  purpose  of  sustaining  it.' 

Texa3.—Hmin   v.  BrowD,  61  Tex.         Where  the  fm perfections  of  •  de< 

467 :  Whetstone  v.  Coffey,  48  Tex,  369;  lar&tion  could  readllj  have  been   ot 

Cit7  of  Marshall  v.  Bailey,  37  Tex.  686;  jected  to  on  motion,  which  hal  Uke 

Black  i>,  Drury,  14  Tei.  389;  Prewitt  the  place  of  a  special  demurrer,  and 

XK    Farris,    5    Tex.    J70;    Warner   v.  is  not  entirely  clear  nhether  sucb  in 

Bailey,  7  Tex. j  17 ;  Ostmr'ne  i'.  Barnett,  perfection!  are  mattera  of  luhstance  c 

I  Tex.  App.  Civ.  Cas.,  4  128;  Jackson  matters  of  form,  the  demurrer  ftvgi 

V.  Browning,  i  Tex.   App.  Civ.  Caa.,  4  not  to  be  sustained,     Hurd  v.    Elizt 

605;  Johnson  V.  DowHng.  i  Tex.  App.  beth,  41  N.J.  L.  6. 
Civ.  Cas.,  i  T094.  IiiipU*d  Faett.— A  complaint  is   nc 

Washinelon. — Chamberi  v.  HooTer,  defective  In  substance  for  omitting  I 

3  Wash.  Ter.  107.  state  conclusions  to   be   implied  froi 

WhcoMsin.~-t,»  Polnte  v.  O'Mallej,  other  facts  sufficiently  stated.     Caae  ' 

46  Wis.  35 ;  Roe  V.  Lincoln  County,  56  Carroll,  35  N.  Y.  385 ;  Meyer  v.  SUM 

Wis.  66.  Island  R.  Co.  (Supreme  Ct.),  7  N.  1 

But  see    Brown   v.  Commercial   P.  St.  Rep.  145. 
Int.  Co.,  86  Ala.  194;    Montgomecy  *.        1.  People  ».  Ulster  County,  34  N,  1 

Hughes,  65  Ala.  303.  a6S. 


DEMURRERS  IN  CHANCERY. 

By  W.  a.  Martin. 
L  DJElflAlTIOV,  393. 

XL  Vatube  Am)  Office  of  DExxnatEX,  393. 

1.  Generally,  393. 

2.  Founded  on  Proposition  of  Law^  393. 

3.  Founded  on  Matters  Apparent  on  Face  of  Billt  393- 

4.  When  Demurrer  Necessary ,  395. 

5.  To  What  Pleadings  Demurrer  Lies,  395. 

m.  Adiobsioes  bt  DEinrEBEX,  396. 

1.  What  Matters  Admitted,  396. 

2.  For  What  Purpose  Admission  Used,  398. 

3.  Against  Whom  Admission  Operates,  398. 

IV.  Bexitebsbs  to  Belief  aed  DiflOovEBT,  398. 

7.  DSXVXBEBS  TO  BELIEF,  399. 

1.  Classification,  399. 

2.  To  the  furisdiction,  399. 

3.  To  the  Person  of  Plaintiff,  399. 

4.  To  Matter  of  Bill,  \QO. 

a.  Substance,  400. 

(i)  Classification,  400. 

(2)  Want  of  Title  in  Plaintiff',  40a 

(3)  Triviality  of  Subject-matter,  ^02. 

(4)  Defect  of  Parties,  403. 

(5)  Misjoinder  of  Parties,  403. 

(6)  Multifariousness,  403. 

(7)  Limitations  and  Laches,  403. 

(8)  Statute  of  Frauds,  406. 

(9)  Another  Suit  Pending,  407. 

b.  Form,  407* 

^  l>%snrsssB8  TO  Duooyebt,  409. 
^  ^^OECTIOHS  Hot  Pbopeb  fob  Bexubbeb,  409. 
^^  ^xnronovs  OF  Oeeebal  AHD  Sfecial  BEKxniBEBB,  410. 

X  .  Defects  Reached  by  General  Demurrer,  410. 

^.  Statutory  Provisions  Relating  to  GenercU  Demurrer,  411. 

3.  Defects  Reached  by  Special  Demurrer,  41 1. 

^3o%8tbuctioe  of  Bill  oh  Bekubbeb,  411. 

^^BO  KAY  DEKUB,  412. 

*Ol3t  DXMirBBEBS,  412. 
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Xn.  Dekubees  Obe  Tehtb,  412. 

Xm  SEmrEXEB  UT  COHJTFHCTIOH  WITH  Othes  JtSSsaOM,  413. 

1.  Several  Defenses  Pet missiblc,  413. 

2.  Demurrer  iv/ien  Overruled  by  Plea  or  Ans'wer,  414. 

3.  Incotporating  Demurrers  in  Answers,  415- 

XIV.  Dbkuebee  Too  Eztekbite,  Bao.  416. 

1 .  The  General  Rule  Stated,  4 1 6. 

2.  Applications  of  tke  Rule,  ^li. 

a.  IVkgre  there  Are  Sei'rral  Grounds  of  Relief  ,  418. 

6.  IVliere  Any  Part  of  Relief  Sought  is  Grantable,  418. 

e.  Where  Both  Relief  and  Discovery  are  Sought,  419. 

d.  Demurrer  Too  Extensive  as  to  Parties,  420. 

XT.  Teake  of  BEmTBBEX,  420. 

I.    Title,  420. 

3.  Protestation  Clause,  410. 

3.  Causes  of  Demurrer,  421. 

4.  Prayer  for  Judgment,  422. 
5-  Signature,  422. 

6.   OaW^  422. 
xn.  rnjHO  Sekuskebs,  423. 

1.  Time  of  Filing,  423. 

2.  -^/iW-  Tiffw  has  Expired,  434. 

3.  ^/fe^-  Answer,  424. 

4.  Failure  to  File  in  Time,  How  Availed  of ,  424. 

xvn.  Bettibo  Sowir  Dekdbeeb  toe  AxomojiT  abd  HxABDra,  42 
XTXn.  SusTAumrci  Dekdeeeb,  426. 

1.  To  Part  of  Bill.  426. 

2.  ri>  K'Aa^  of  Bill.  426. 

3.  Amendments,  427. 

4.  Sustaining  Demurrer  on  Appeal,  428. 

5 .  Effect  of  Final  Decree  on  Sustaining  Demurrer,  429. 

XIX.  OTEBBUtnta  Demubbeb,  429. 

1.  Second  Demurrer,  429. 

2.  Answer  after  Demurrer  Overruled,  430. 

3.  Overruling  Demurrer  on  Appeal,  432. 

4.  Effect  of  Final  Decree  on  Overruling  Demurrer,  433. 

XX.  IteEECTB  Waited  bt  Failttbe  to  Dexitb,  433. 

1.  Defects  of  Substance,  \i'i. 

2.  Formal  Defects,  433. 

XXI.   DElIUBBEBSTOAl[£in)EDBtLLB,435. 

XXP.  Demobbebs  to  Bills  Not  Obioisal,  435. 

1.  Introductory  statement,  \'^y 

2.  Supplemental  Bills,  435. 

3.  Bills  of  Revivor.  ^^6. 

4.  Bills  of  Revivor  and  Supplement,  437. 

5.  Cross  Bills,  437. 

6.  Bills  of  Revie^f.  ay. 
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7.  Bills  to  Set  Aside  Decrees  for  Fraud,  437. 

8.  Demurrers  to  Bills  to  Enforce  Decrees,  437. 

CROSS-REFERENCES. 

^  to  Demurrers  to  Complaints  and  Petitions  in  Equity  under  the  Codes,  see 
article  DEMURRERS  A  T  COMMON  LA  W  AND  UNDER  THE 
CODES, 

I  Sefhtitioh. — A  demurrer  is  an  allegation  of  a  defendant, 
which,  admitting  the  matters  of  fact  alleged  by  the  bill  to  be 
true,  shows  that  as  they  are  therein  set  forth  they  are  insufRcient 
for  the  plaintiff  to  proceed  upon,  or  to  oblige  the  defendant  to 
answer ;  or  that  for  some  reason  apparent  on  the  face  of  the  bill, 
or  on  account  of  the  omission  of  some  matter  which  ought  to  be 
contained  therein,  or  for  want  of  some  circumstances  which  ought 
to  be  attendant  thereon,  the  defendant  ought  not  to  be  com- 
pelled to  answer  to  the  whole  bill  or  to  some  certain  part  thereof.^ 
n.  Hatube   ahd  Office  of  DEinniBXB — 1.  Generally. — A  de- 
murrer  is  an  answer  in  law  to  the  bill,  though  not  in  a  technical 
sense  an  answer  according  to  the  common  language  of  practice,^ 
and  its  object  is  to  save  costs  and  to  bring  litigation  to  a  speedy 
close  by  defeating  the  complainant  on  some  legal  ground.' 

2.  Founded  on  Proposition  of  Law. — It  must  be  founded  upon 

some  certain  and  absolute  proposition  destructive  to  the  relief 

sought,  upon  some  dry  point  of  law,  and  not  on  circumstances  in 

which  a  minute  variation  may  incline  the  court  either  to  grant  or 

to  modify  or  refuse  the  application.* 

S.  Fonnded  on  Katters  Apparent  on  Face  of  BilL — It  is  also  a  fun- 
damental  principle  of  pleading,  that  a  demurrer  must  be  based 
exclusively  upon  matter  apparent  on  the  face  of  the  bill,*  on  objec* 

*•  Bouv.  Law   Diet.;   Mitf.  Eq.  PI.  Co.,  137  U.  S.  445.     See  also  Brakelev 

^^'  V.  Tuttle,  3  W.  Va.  86. 

*•  New  Jersey  v.  New  York,  6  Pet.  On  demurrer  to  a  bill  for  infringe- 

^  '  S.)  323.  ment,  the  patent  will  be  declared  in- 

••  Brien  v.  Buttorff,  a  Tenn.  Ch.  527.  valid,  for  want  of  novelty  appearing  on 

.w*"  Verplank  v.  Caines,  i  Johns.  Ch.  its  face,  only  where   the  case  is  free 

y    ^.)  ^y.  Xavenner  If. Barrett, 21  W.  from  doubt.     Hanlon  v.  Primrose,  56 

-5    ^^7  ;  Brien  v.  Buttorff,  2  Tenn.  Ch.  Fed.  Rep.  600. 

^^^^  vail  V.  New  Jersev  Cent.  R.  Co.,  DonbtftalQueitlonofTitle.— Nodoubt- 

y?~*"  J.  Eq.  466;  Brooke  v.  Hewitt,  3  ful  question  upon  a  legal  title  will  be 

Dr^*         *55 »  Morrison  v,  Morrison,  4  decided  on  demurrer.    Notwithstand- 

j,^y^'  315.    See  also  Rodwell  Mfg. Co.  ing  the  court's  opinion  inclines  in  favor 

^^ou^maLtif  58  Fed.  Rep.  870;  West  v.  of  the  defendant,  the  demurrer  will  be 

j?»  33  Fed.  Rep.  45.  overruled  without  prejudice  to  the  de- 

^^'T^^^ttoii  of  Fact. — Whether  or  not  the  fendant's  insisting  upon  the  same  mat- 

<  ^^^  in  a  patent  is  new,  is  a  question  ters,  bv  way  of  answer,  so  that  it  may 

dcm  ^^    not    to    be    determined    by  more  niUy  come  before  the  court  at  the 

i^^^'ter  to  the  bill,  but  one  which  hearing.     Brownsword  v.  Edwards,  2 

,  ^^Id  be  raised  by  answer  and  settled  Ves.  247. 

^proper  proofs.    New  York  Belting  6.  Carroll  v.  Waring,  3  Gill   &  T. 

•»  Co.tr.  New  Jersey  Car  Spring,  etc.,  (Md.)  491 ;  Gray  v.  Hays,  7  Humph. 
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not  the  proper  mode  of  testing  the  sufficiency  of  these  pleadings 
The  sufficiency  of  a  plea' or  replication*  is  tested  by  having  i 
set  down  for  hearing,  and  argued. 

m  AsmsBiOKB  BT  DsinmBXS — 1.  What  Katten  Admittod — Tub 
— A  demurrer  in  equity  operates  as  an  admission  that  all  avei 
ments  in  a  bill  which  are  properly  pleaded  are  true.'     This  i 


mond  V.  Dlckerson,  9  N.  J.  Eq.  507 
Goble  V.  Andruu,  3  N.  7.  Eq.  « 
Smith  V.  Allen,  i  N,  J.  Eq.  43,  tufrt 
4  7SS,  766.  See  Van  Dyne  v.  Vre« 
-^   -.  N.  J.  Eq,  370. 

/"itr*.— Bogardui   v.    Trinit 


1.  Winter!  v.  CUitor,  54  Mita.  341; 
Beck  V.  Beck,  36  Miss.  73;  Thomai  v. 
Brashear,  4  T.  B.  Mon.  ( Ky.)  67 ;  Lea- 
ter  V.  Stevens,  ig  111,  155  ;  Rouekulp  v. 
Kershner,  49  Md.  516. 

a.  Beck  V.  Beclt,  36  MisB.  7; 

B.  Alabama.— ImVk  v.  Security  Loan  Church,  4  Paige  (NTy.)  178. 
Assoc.,  7a  Ala.  207;  Manning  v.  Pippen,  Ptnusylvania. — Manners  v.  Phili 
86  Ala.  357;  Sheffield,  etc.,  St.  R.  Co.  delpliia  Library  Co.,  93  Pa.  St.  t6' 
V.  Rand,  83  Ala.  294;  Flewellen  v.  Plait  v.  Barcron,  4  Phila.  (Pa.)  6- 
Crane,  58  Ala.  6a7;Cockrelt  v,  Gurl«y,  Blttlng'i  Appeal,  105  Pa.  St.  517;  Con 
36  Ala.  405 ;  Duckworth  ii.  Duckworth,  v.  Allegheny  County,  37  Pa.  St.  377. 
35  Ala.  70;  Birmingham  Warehouse,  Vermont. — Bellows  Falls  Bank  1 
etc.,  Co.  r.  Elyton  Land  Co..  93  Ala.     Rutland,  etc.,  R.  Co.,  28  Vt,  473. 

"    Vftf  ^fnffj.— Bayerque  V.  Cohci 


McAll.  <U.  S.)  [  ^. 

36  Fed.  Rep.  8S4;  GriHing  k.  Gibb, 

Black  (U.  S.)  ,s>9;  Dillon  i'.  Barn  an 


District  of  Co/b  (hAi  a.— Daaph  In 
Key,  MacArth.  &  M.  (D.  C.)  J03. 

<?«i>r^i(i.— Griffin  i>.  Augusta,  el 
R.  Co.,  73  Ga,  413. 

///I'xai'j.— Kankakee,  etc.,  R.  Co. 

Horan,  131  111.  188;  Creig  v.  Russell,  U.  S.  569;  Mosher  v.  St.  Louis,  «tc 

itj  111.483;  Stow  V.  Russell,  35  III.  18;  R.  Co.,  137  U.  S.  190;  Chicot  CounI 

Gage   u.  Bailey,  115  III.  646;  National  v.  Sherwood,  148  U.  S.  539;  Pennie    ' 

Park  Bank  v.  Halle,  30  III.  App.   17;  Reis,    133    U.    S.  464;  U.    S.  jj.  Va 

North  V.  Klier,  73  III.  173;   Millard*.  Auken,    96    U.    S.    366;    Commercli 

Board  of  Education,  19  III.  App.  48;  Bank  v.  Buckner,  30  How.  (U.  S.)  lol 

Newell  V.  Bureau  County,  37  III.  353;  SulHvan  v.  Iron  Silver  Min.  Co.,  i< 

Johnson  v.  Roberts,  101  111.  655;  Wal-  U.   S.   550;  Aurora  v.   West,  7  Wal 

ton  V.  Westwood,  73  III.  115 ;  Myers  7..  <U.  S.)  83 ;  Pullman's  Palace  Car  C' 

Wright,  33  III.  384;  Hickey  v.  Stone,  v.  Missouri  Pac.  R.  Co.,  115  U.  S.  58' 

60  111.  458;  Harris  v.  Cornell, 80  111.  54;  Gould  v.  Evansville,  etc.,  R.  Co.,91  I 

Lawrence  ^.  Traner,  136111.  474-  S.  536;   U.   S.  v.  Ames,  99  U.   5.31 

Maryland.— KMer  w.  Gray,   10  Md.  Woodworth   v.   Edwards,  3  Woodb." 

383 ;  Maddoi  v.  White,  4  Md.  79:  Wil-  M.  [  U.  S.)  lao;   Foote  v.  Linck,  5  Mi 

liams  V.  West,  3   Md.  174;  Young  v.  Lean  (U.  S.)  616. 


Lyons,  8  Gill  <Md.}  169;  Bush  v.  Lin- 
thicum,  59  Md.  355 ;  Salmon  v.  Clag- 
gett,  3  Bland  (Md.)  lit,. 

MassackHiells.—KiA^TAt  v.  Rich, 
ards,  9  Gray  (Mass.)  313;  Lea  v.  Rob- 
cpon.  13  Gray  (Mats.)  sSa 

^i'cAf>iiii.— Caldwell  V.  Ward,  83 
Mich.  13. 

Misiiisipfi.—  Tennent  v.  Barka- 
dale  [MlM.  1887),  3  So.  Rep.  80;  Pat- 
terson II,  Ingr^am,  33  Miss.  87 ; 
Spears  v.  Cheatham,  44  Miss.  64. 

Neiu  HamfsHre.-PeaTtan  !■.  Tower, 
55  N.  H.  36;  Craft  v.  Thompson,  5 1  N. 
H.  540. 

jVViu  yeriey. — Palerson,  etc.,  R.  Co. 
K.  Jetsey  City,  9  N.  J.  Eq.  434;  Ran- 
dolph V.  Daly,  16  N.  J.  Eq,  313;  Red- 


Bng^laHd. —Eait  India  Co.  v.  HencI 
man,  i  Ves.  Jr.  389 ;  Ford  v.  Peertni 
I  Ves,  Jr.  73;  Williams  i>.  Steward, 
Meriv.  503;  Thompson  v,  Barclaj', 
L.  J.  Ch.  315;  Atkinson  11.  Hcnth an 
3  Ves.  Sc  B.  95 ;  Campbell  v.  MacVa' 
I  Myl.  St  C.  603,  affirming  7  Sim.  ^ 
6  L.  ].  N.  S.  Ch.  73;  Hammond  v.  Mei 
senger,  9  Sim.  337,  7  L.  J.,  N.  S.  C! 
310,  3  fur.  10;  Hammond  v.  WUke 
3  Jur.  655. 

ItutanoM  of  Admlaaluu.— If  ■  bill  \ 
set  aside  a  deed  of  land  sold  for  taxi 
alleges  that  no  such  notice  as  the  sta 
ute  requires  was  given  before  takin 
out  detached  deed,  the  demurrer  at 
mits  that  fact.    Gage  v.  Bailey,  115  U 
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merely  the  general  rule  applicable  to  demurrers  under  all  systems  of 
pleading,  and  is  by  no  means  peculiar  to  chancery  practice.^ 

Only  such  matters  as  are  material,*  relevant,^  and  which  are  set 
forth  with  legal  certainty,  are  admitted.* 

Ineonfifteney. — If  there  is  any  inconsistency  between  an  averment 
of  a  bill  and  a  written  instrument  attached  thereto  as  an  exhibit, 
the  latter  will  prevail,  and  a  demurrer  does  not  admit  the  truth  of 
the  averment.** 

InliBreneet  and  Ooneliuioiifl  of  Law. — ^Arguments,  inferences  and  conclu- 
sions  of  law  are  not  admitted  by  demurrer,^  unless  the  facts  and 

In  an  action  to  quiet  title,  where  the  import,  these  are  admitted  bv  the  de- 
bill  alleges  that  the  title  is  undisputed,  murrer.  Young  v,  Lyons,  8  Gill  (Md.) 
a  demurrer  admits  only  such  title  as  is  169. 

shown  by  the  facts  which  the  bill  con-  If  Katten  are  Charged  Merely  upon 

tains.    Freston  v.  Smith,  26  Fed.  Rep.  Information  and  Btiief,  a  demurrer  op- 

884.  erates  only  as  an  admission  that  the 

Where  a  bill  charges  a  fraudulent  in-  complainant  was  so  informed  and  does 

fringement  of  a  trade-mark,  the  fraudu-  so  believe.     Walton  v,  Westwood,  73 

lent  intent  as  charged  must  be  taken  as  111.  125. 

confessed  upon  a  demurrer  to  the  bill,  5.  National  Park  Bank  v,  Halle,  30 

and  complainant  is  entitled  to  an  in-  111.  App.  17. 

junction.     Morgan  v.  Hunkele,  3  N.  J.  %.  Alabama. — Dickerson  v.  Winslow, 

L.  J.  362.  97  Ala.  491 ;   Flewellen  v.  Crane,  58 

DUforenoe  between  Admlsalon  by  De-  Ala.  627 ;  Cockrell  v,  Gurlej,  26  Ala. 
marrer  and  by  Pro  Oonfesao. — Notwith-  405 ;  Duckworth  v.  Duckworth,  35  Ala. 
standing  a  demurrer  confesses  the  70;  Birmingham  Warehouse,  etc.,  Co. 
allegations  of  the  bill,  it  still  is  but  a  v.  Elj'ton  Land  Co.,  93  Ala.  552. 
confession  accompanied  bj  an  assertion  District  of  Columbia. — Dauphin  v. 
of  all  the  legal  rights  of  the  demurrant  Key,  MacArth.  &  M.  (D.  C.)  203. 
as  thej  would  exist,  supposing  the  bill  Illinois. — Stow  v.  Russell,  36  111.  18 ; 
to  be  true,  and  growing  out  of  the  facts  Newell  v.  Bureau  County,  37  111.  253; 
as  therein  stated.  It  is,  therefore,  some-  Johnson  v.  Roberts,  102  111.  655 ;  Mil- 
thing  more  than  a  fro  confesso,  which  lard  v.  Board  of  Education,  19  111.  App. 
is,  in  effect,  equivalent  to  an  answer  48;  Greig  v.  Russell,  115  111.  483. 
confessing  the  bill,  and  asserting  no  Massachusetts. — Lea  v.  Robeson,  12 
legal  right  in  the  defendant.  Hence,  Gray  (Mass.)  280;  Tompson  t'.  Nation- 
because  the  statute  of  limitations  can  al  Bank  of  Redemption,  106  Mass.  128. 
be  set  up  by  demurrer  as  a  de-  Mississippi. — Tennent  v.  Barksdale 
fense  to  the  bill,  it  does  not  follow  that  .(Miss.  1887),  3  ^o*  Rep.  80;  Partee  v. 
the  court  should  refuse  relief  on  a  pro  Kortrecht,  54  Miss.  66. 
c(»#i/Vj5o  decree,  merely  because  it  ap-  Netv  Hampshire. — Pearson  v.  Tower, 
pears  that  the  statute  of  limitations,  if  55  N.  H.  36;  Eastman  v.  Thayer,  60  N. 
relied  on,  would  be  a  bar.  The  fail-  H.  408;  Craft  v.  Thompson,  51  N.  H. 
ure  to  set  up  the  statute  is  a  waiver  of  540. 

it.    Patterson  v.  Ingraham,  23    Miss.  Pennsylvania.  —  Com.  v.  Allegheny 

87;  Spears  v,  Cheatham,  44  Miss.  64.  County,  37  Pa.  St.  277. 

1.  See  article  Demurrers  at  Com-  United  States. — ^Mosherv.  St.  Louis, 
MON  Law  AND  UNDER  THE  Codes.  etc.,  R.  Co.,   127   U.   S.  390;  Chicot 

2.  Paterson,  etc.,  R.  Co.  v.  Jersey  County  v.  Sherwood,  148  U.  S.  529; 
City,  9  N.  J.  £q.  434.  Pennie  v.  Reis,  132  U.  S.  464 ;  Louis- 

t.  Craft  V.  Thompson,  51  N.  H.  536.  ville,  etc.,  R.  Co.  v.  Palmes,  lOQ  U.  S. 

4.  Paterson,  etc.,   R.  Co.   v.  Jersey  244;  Gould  v.  Evansville,  etc.,  R.  Co., 

City,  9  N.  J.  Eq.  434 ;  Walton  z;.  West-  91  U.  S.  526;   Dillon   v.  Barnard,  21 

wood,  7^  111.  125;  Manners  v.  Phlla-  Wall.  (U.  S.)  430;  U.  S.  v.  Ames,  99 

delphia  Library  £0.,  93  Pa.  St  165.  U.  S.  35 ;  Pullman's  Palace  Car  Co.  v. 

It  may  not  be  necessary.to  state  the  Missouri  Pac.  R.  Co.,  115  U.  S.  587; 

fact  by  a  positive  averment.    If  the  Cornell  v.  Green,  43  Fed.  Rep.  105; 

terms  be  reasonably  certain  in  their  Preston  v.  Smith,  26  Fed.  Rep.  884 ;  In- 

397  Volume  VI. 


4     I 


1 


I 


■  I  '• 


I 


"     • 


•       >         I 


'  r, 


*    t 


I 


I 


It 


»     t 


4 


^' 


-.    I    » 


f 


'K^    '■ 


*•' 


..»'l 


f 


♦      r 


.1 


I 


1 


\ 


To  BeUef 


DEMURRERS  IN  CHANCER  Y.        and  i>iioov«rr. 


circumstances  set  forth  are  sufficient  to  sustain  the  allegation.^ 

Matters  impoMible  la  Law. — So,  also,  matters  impossible  in  law  are 
not  admitted  by  demurrer.* 

2.  For  What  Purpose  Admifliioii  TTied. — ^Though  a  demurrer  is  an 
admission  of  the  truth  of  matters  well  pleaded,  such  admission  is 
only  for  the  purpose  of  testing  judicially  the  sufficiency  of  the 
pleading  demurred  to,  unless  defendant  elects  to  abide  by  his  de- 
murrer. In  that  case  a  decree  may  be  made  against  him  upon 
the  facts  admitted,  if  the  facts  warrant  it.' 

3.  Against  Whom  Admission  Operates. — A  demurrer  admits  the 
allegations  in  the  bill  as  ^[ainst  the  demurring  party  only.  On 
demurrer  by  one  defendant  the  facts  alleged  in  the  bill  cannot  be 
taken  as  true  as  against  a  defendant  not  demurring.^ 

IV.  Dekubbebs  to  Relief  ahd  Disootebt. — A  demurrer  may  be 
either  to  the  relief  prayed,  or,  if  discovery  is  sought,  to  the  dis- 
covery only,  or  to  both.* 

terstate   Land  Co.  v.  Maxwell   Land  foreclosure  suit,  the  allegation  that  he 

Grant  Co.,  139  U.  S.  569;  Horsford  v.  was  not  a  party  is  not  admitted  hy  de- 

Gudger,  35  Fed.  Rep.  388.  murrer.     Cornell   v.  Green,  43    Fed. 

Eng-land, — Ford  v.  Peering,  i  Yes.  Jr.  Rep.  105;    Arundel  v.  Arundel,  Cro. 

72;  Williams  t/.  Steward,  3  Meriv.503;  Jac.  la. 

Thompson  v.  Barclay,  9  L.J.  Ch.  215.  Effaot  of    Statate.  —  The    demurrer 

Fraud. — A  bill  alleging    fraud  gen-  does  not  admit  that  the  construction  of 

erally,  without  stating  the  ultimate  ^cts  a  statute  set  forth  in  the  pleading  de- 

on  which  it  is  based,  states  a  mere  con-  murred  to  is  the  correct  one,  or  that 

elusion  of  law  which  a  demurrer  there-  the  statute  imposes  the  obligations  or 

to  does  not  admit.    Fogg  v,  Blair,  139  confers  the  rights  which  the  pleading 

U.  S.  118;  Flewellen  v.  Crane,  58  Ala.  alleges.     Pennie  v,  Reis,  132  U.  S.  ^64. 

637;  U.  S.  V,  Des  Moines  Nav.,etc.,  Co.,  1.  Gould  v,  Evansville,  etc.,  R.  Qo^ 

142  U.  S.  510;    Preston  v.  Smith,  26  91  U.  S.  536;  Horsford  v.  Gudger,  35 

Fed.   Rep.  884;    Bryan   v,  Spruill,    4  Fed.  Rep.  388;    Ellis  v,  Colman,  25 

Jones   Eq.  (N.  Car.)  27;  Kent  v.  Lake  Beav.  662;  Grenville-Murray  v,  Clar- 

Superior  Ship  Canal,  etc.,  Co.,  144  U.  endon,  L.  R.  9  Eq.  ix ;  Nesbitt  v.  Ber^ 

S.  91.  ridge,    8    L.   T.  N,  S.  76;   Taylor    v. 

Effect  of  Uurtnunent. — Averments  in  Holmes,  14  Fed.  Rep.  499;  Humbert  v, 

a  bill  as  to  the  meaning  or  operation  of  Trinity  Church,  24  Wend.  (N.  Y.)  587. 

an  instrument  set  forth  in  it,  the  oMi-  2.  Louisville,  etc.,  R.  Co.  v.  Palmes, 

gations  imposed,  etc.,  are  not  admitted  109  U.  S.  244,  in  which  it  was  held  that 

by   demurrer.     They  are   matters  of  where  a  bill  alleges  that  the  exemption 

legal  inference,  conclusions  of  law  upon  from  taxation  of  a  railroad  passed  to 

the  construction  of  the  instrument,  and  and  vested   in  the  complainant,  and 

are  open  to  contention,  and  therefore  that  from  the  nature   of    the  statute 

before  the  court  for  inspection.  Dillon  creating  the  exemption  from  taxation 

V,  Barnard,  21  Wall.  (U.  S.)  430;  Lea  such  exemption  was  not  assignable,  the 

V,  Robeson,  12  Gray  (Mass.)  280.  truth  of  the  allegations  of  the  bill  was 

The  averment  that  a  contract  in  suit  not  admitted  by  demurrer ;  Griffin  v. 

is  a  mortgage  is  not  admitted  by  a  de-  Augusta,  etc.,  K.  Co.,  72  Ga.  423,  in 

murrer  to  the  bill,  the  averment  being  which  it  was  held  that  where  the  bill 

a  mere  inference.    Greig  v,  Russel^  alleges  as  true  matters  contradicted  by 

115  111.483.  legislative  acts  and  records  of  which 

Effect  of  Record  Pleaded. — Where  a  the  court  is  bound  to  take  judicial  no- 
bill  to  redeem  alleges  that  plaintiff  was  tice,  a  demurrer  did  not  admit  such 
not  a  party  to  the  foreclosure,  and  sets  allegations. 

out   the    pleadings  and  record  in  the  8.  Kankakee,  etc.,  R.  Co.  v.  Horan, 

foreclosure  suit  as  a  part  of  the  bill,  131  111.  288. . 

and  it  appears  from  record  that  com-  4.  Penfold  v,  Nunn,  5  Sim.  406. 

plainant  was  a  party  defendant  to  the  0.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  547. 
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y.  DEMUUBSBS  to  Bslizp — 1.  Classiflcation. — Demurrers  to  relief 
may  be  divided  into  three  main  divisions,  each  of  which  contains 
several  subordinate  divisions  which  will  be  noticed  in  turn.  The 
main  divisions  alluded  to  are:  (i)  to  the  jurisdiction;  (2)  to  the 
person  of  plaintifiF ;  and  (3)  to  the  matter  of  the  bill,  either  as  to 
substance  or  to  form.^ 

2.  To  the  Jnrifldiction — (See  also  article  Jurisdiction.) — De- 
murrers  to  the  jurisdiction  are :  (i)  that  the  subject-matter  of  the 
bill  is  not  cognizable  by  any  court  of  justice ;  *  (2)  that  the  case 
made  by  the  bill  does  not  come  within  the  description  of  case's  in 
which  the  court  of  equity  assumes  jurisdiction ;  ^  "(s)  ^^^^  some 
other  court,  as,  for  instance,  a  court  of  common  law,*  of  probate 
or  divorce,*  of  admiralty ,•  of  bankruptcy ,''  of  some  statutory  ju- 
risdiction,® or  some  other  court  of  equity,  has  jurisdiction.® 

3.  To  the  Person  of  Plaintiff— Penonal  BiiaUlity. — Whenever  plain- 

Sec  also  infroy  XIV.  Demurrer  Too    v,  Morgan,  1  Johns.  Cas.  (N.  Y.)  433; 
Extensive,  Bad.  Underhill  v.  Van  Cortlandt,  a  Johns. 

1.  Cooper's  Eq.  PI.  118;  Story's  Eq.     Ch,  (N.  Y.)  369. 

PU§  466;  Dan.  Ch.  Pr.  (6th  Am.  cd.)  North    Carolina. — Smith   v.   More- 

549-  head,  6  Jones  Eq:  (N.  Car.)  360. 

2.  Cooper's  Eq.  PL  118;  Storj's  Eq.  Tennessee. —  Caldwell   v,  Knott,   10 
•♦.  ^  467,  as  where  the  matter  is  of  a  Yerg.  (Tenn.)  209;  Chesnejr  z^.  Rodgers, 

political  nature,  and  is  therefore  a  more  i  Heisk.  (Tenn.)  239. 

fit  subject  for  negotiation  or  treaty  by  West  Virginia. — Surber  v.  McClin- 

****  executive  department  of  the  gov-  tic,  10  W.  Va.  236. 

^ment.      Nabob  of  the  Carnatic  v.  Wisconsin. — Prescott    v.    Everts,    4 

*««t  India  Co.,  i  Ves.  Jr.  388;  Foster  Wis,   314 ;  Boorman  v.  Sunnuchs,  42 

^-  Neilson,  2  Pet.  (U.  S.)  253.  Wis.  233. 

•.  Dan.  Ch.  Pr.  (6th  Am.  ed.)549;  United  States. — Pierpont  v.  Fowle,  2 

tooper»g  Eq.  PI.  118;  Story's  Eq.  PI.,  Woodb.  &  M.  (U.  S.)  23. 

'  Y^-  England. ■-'Kemp  v.  Tucker,  L.  R.  8 

Q  *•  I^an.  Ch.  Pr.  (5th  Am.  ed.)  551 ;  Ch.  369;  Hoare  v.  Contencin,  i  Bro.  C. 

V'Ooper'a  Eq.  PI.  124-  C.  27;  Hammond  v.  Messenger,  9  Sim. 

fJ'^^M^ciicut. — New  London  Bank  v,  327;  Parrv  v.  Owen,  3  Atk.  740;  God- 

^»  ii  Conn.  112.  frey  v.  Turner,   i    Vern.  247;    Whit- 

,  £jV?^<i. — May  v,  Goodwin,  27  Ga.  church    v.     Golding,     2     P.     Wms. 

^^»    *iiompson  V.  Manlv,  16  Ga.  440;  541. 

?jY^y*^^  ^-  Stone,  19  Ga."'78;  Stokes  v.  5.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  553; 

rVl^'^^^ont  73  G»-  79^'  Hunt  v.  Hunt,  4  De  G.  F.  &  J.  221 ; 

*V'^<»«j,— Winkler  ».  Winkler,  40  111.  Williams  v.  Baily,  L.  R.  2   E!q.  751; 

\iy^W  ^ngelin -».  Goe,  50  111.  459.  Brown   v.   Brown,   L.   R.  7  Eq.    185; 

lndi««ff-. —  Bottorf    V,    Conner,     i  Evans  v.  Harrington,  i  J.  &   H.  598; 

^\V>^-  (Ind.)  287.  Wilson  v.  Wilson,  i  H.  L.  Cas.  538. 

\                   /^a.— Preston  v.  Daniels,  2  Greene  6.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  552. 

I                (10^*)  536.  7.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  549; 

Siainer^-Coomhs  v.  Warren,  17  Me.  Sazton  v.  Davis,  18  Ves.  Jr.  72;  Pres- 

404*  ton  V.  Wilson,  5  Hare  185;  Carlton  v. 

Maryland. — Drury  v.  Conner,  i  Har.  Hornby,  i  Y.  &  Coll.  Exch.  172. 

&G.(Md.)22i.  ».  Dan.  Ch.  Pr.  (5th  Am.  ed.)  553, 

i//c^^». — Williams   v.  Detroit,  2  554;  Parry  v,  Owen,  3  Atk.  740;  Lon- 

Mich.  560.  donderry,  etc.,  R.  Co.  v.  Leishman,  12 


«>«»^Bank,i  Paige  (N.Y.)  215;  Laight        ».  Dan.  Ch.  Pr.  (sth  Am.  ed.)  554, 
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tiff's  incapacity  to  sue,  by  reason  of  some  personal  disabilit; 
appears  on  the  face  of  the  bill,  the  objection  may  be  raised  by  d 
murrer;  such  objection  goes  to  the  whole  bill,  and  may  be  availe 
of  as  well  in  the  case  of  a  bill  for  discovery  alone  as  in  the  case  i 
a  bill  for  relief,'  but  to  be  available  must  be  raised  before  tt 
hearing.  * 

B«fMt  of  Title  to  Clunotor  In  WUeh  PlAlntUT  Sum. — A  defect  of  title  i 
plaintiff  to  the  character  in  which  he  sues  may  be  raised  t 
demurrer.' 

4.  To  Matter  of  Bill— a.  Substance — (i)  Classification. — Tl 
usual  causes  of  demurrers  to  substance  are:  that  the  plaintiff  h; 
no  interest  in  the  subject  ;*  that,  though  plaintiff  has  an  interes 
defendant  is  not  answerable  to  him,  but  to  some  other  person ; 
that  defendant  has  no  interest;**  that  plaintiff  is  not  entitled  1 
the  relief  prayed ; '  that  the  amount  involved  is  too  small  fi 
equitable  cognizance ;  ^  that  the  bill  does  not  embrace  the  who 
matter ;•  want  of  proper  parties ; **  multifariousness;'*  statu 
limitations  and  laches ;  '*  statute  of  frauds ;  '^  another  suit  pen 
ing." 

(2)  Want  of  Title  in  Plaintiff— QvimXij. — It  must  clearly  appe; 
from  the  bill,  that  the  plaintiff  has  a  right  to  the  thing  demande 
or  such  an  interest  in  the  subject-matter  of    the  action  as  w 

Si;s;  Story's  Eq.  PI.,  J  490;  Mead  v.  Johng.  Ch.  (N.  Y.)  5^9;  D'Auij 

Merritt,  a  Paige  (N.  Y.)  402.  Porter,  41   Fed.  Rep.  68;  Tourton 

1.  Story's  Eq.  PI.,  ^  494.  Flower,  3  P.  Wma.  369. 

3.  Chicago  11.  Cameron,  33  III.  App.  Pai^NotTaUng  OntLettanof  AOnl 

91.  latratton. — Where   suit  ii   brought   1 

Lnnatloi, — If  a  complainant  appears  one  entitled  to  administer  ai  being  t 

upon  the  face  of  the  biil  to  be  a  lunatic,  next  of  kin,  but  who  hag  not  taken  o 

and   no   next   friend   or  committee   Is  letterg   of  administration,  a  dcmurr 

named  in  the  bill,  the  objection  maj  be  to   the   bill  will  be   sustained.     Hut 

raised   by  demurrer  or  by    motion   to  phreys  v.  Humphreys,  3  P.  Wms.  3^ 

strike    from    the     files.      Norcom     v.  t.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  5; 

Rogers,  16  N.  J.  Eq.  484.  For  a  discussion  of  this  question,  s 

InOmta,  Idiota,  and  Hairlail  Vonwn.—  infra  (3)  Want  of  Titlt  in  PlaintiJ 

So  If  the  biil  on  its  face  shows  that  it  Is  B.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 

brought  In  the  name  of  any  other  per-  e.  Dan.  Ch.  Pr.  (6lh   Am.  ed.)  55 

son  incapable  of  instituting  e  suit,  as  an  Emerson  v.  Walker  Tp.,  63  Mich.  48: 

infant,  an  idiot,  or  a  married  woman,  a  T.   Dan.  Ch.  Pr.  (6lh  Am.  ed.)  55 

demurrer  will  lie.     Warlnaby  v.  Wart-  Campbell  v.  Powers,  139  111.  ia& 

naby,  Jac.  377;  Story's  Eq.  PI.,  §  494;  S,   Dan.   Ch.  Pr.  (6th  Am.  ed.)  51 

Milford's  Eq.  PI.,  by  Jeremy,  153,  154.  For   a   treatment  of  this  subject,  s 

Objaotlon  ITot  Jlppeutac  on  tbe  Face  infra,    (  3 )     Triviality    of    Snbj*t 

of  the  BilL— If  the  dJEabilitv  does  not  matter. 

appear  on  the  face  of  the  bill,  the  ob-  >.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 

jection  should  be  raised  by  plea.     Chi-  10.  Dan.  Ch.  Pr.  (6lh  Am.  ed.)  55; 

cago  V.  Cameron,  3a  111.  App.  91.  11.  Dan.  Ch.  Pr.  (6tb  Am.  ed.)  SH 

3.  Admlnlatrator    DeHvliu   Intborl^  13.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  51 

from  Foreign  Appointment, — Where  suit  For  treatment  of  this  subject,  see  infr 

is  brought  by  an  administrator,   and  {'}')  Limitations  and  Lackts, 

the  fact  appears  upon  the  face  of  the  IS.  Dan.  Ch.   Pr.  (6th  Am,  ed.)  51 

bill  that  complainant's  authority  was  For  treatment  of  this  question,  tee  i 

derived      from      foreign     appointment  fra,  {%)  Statute  ef  Frauds. 

alone,  such  defect  can  be  reached  by  14.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  fi 

demurrer.    Goodrich  v.  Pendleton,  4  See  infra,  (9)  Another  Snil  Prmlin, 
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authorize  him  to  bring  a  suit  concerning  it.^  Failing  in  this,  a 
general  demurrer  to  the  bill  for  want  of  equity  will  lie? 

If  want  of  title  or  interest  in  plaintiff  is  not  apparent  on  the 
face  of  the  bill,  it  may  be  set  up  by  plea  or*  answer.* 

One  of  Several  Plaintifb. — If  there  are  several  parties  plaintiff,  and 
the  bill  shows  that  one  of  them  has  no  interest  in  the  subject-mat- 
ter in  the  suit,  such  defect  may  be  reached  by  general  demurrer 
for  want  of  equity.** 

1.  Lord  Redes.   154;    Dan.  Ch.  Pr.  or  that  said  draft  was  due  when  the 

(6th  Am.  ed.)  314;    Story's   £q.   PI.,  same  was  filed,  is  fatally  defective,  and 

i  728.  a  demurrer  thereto  should  be  sustained. 

Connecticut, — Crane  v,    Deming,    7  Key   West  Bank  v,  Navarro,  22  Fla. 

Conn.  393.  474. 

Florida, — Key   West   Bank   v.  Na-  BiU  of  Revtvor. — If  a  bill  of  revivor 

varro,  32  Fla.  474;  Crawford  v.  Gamble,  shows  no  title  in  the  plaintiff  to  revive, 

22  Fla.  487.  as  against  the  defendant,  he  must  de- 

Maine. — Haskell   v,   Hilton,  30  Me.  mur ;  the  objection  cannot  be  taken  by 

420;   Kennebec,  etc.,   R.  Co.  v.  Port-  plea.    Evertson  v.  Ogden,  8  Paige  (N. 

land,  etc.,  R.  Co.,  54  Me.  173.  Y.)  275. 

Michigan. — Merrifield  v,  IngersoU,  8.  Barr  v.  Clayton,  29  W.  Va.  256; 

6x  Mfch.  4,  Story's  Eq.  PI.,  J  728. 

Tennessee. —  Ross    v.   Wharton,   10  4.  Barr  v.  Clayton,  29  W.  Va.  256. 

Yerg.  (Tenn.)  190;  Dunlap  v.  Gibbs,  4  Doubtftil  Title  Suffldent  to  Support  BiU. 

Yerg.  (Tenn.)  94;  McClung  v.  Sneed,  — Even  a  doubtful  title  shown  by  bill 

3  Head  (Tenn.)  218.  brought  to  preserve  property  pending 

Virginia. — Carter  v.  Carter,  82  Va.  litigation  will  be  sufficient  to  support 

624;   Keyser  v.   Renner,  87  Va.   249;  the  bill.    Story's  Eq.  PI.,  §  512;  Mit- 

Switzer  V.  McCulloch,  76  Va.777.  ford's  Eq.  PI.,  by  Jeremy,  157;  Coop- 

West   Virginia. — Barr    v,  Clayton,  cr's  Eq.  PI.  171. 

29  W.  Va.  256.  5.  Alabama.  —  Moore  v.  Moore,"  17 

United  States. — House  v*  Mullen,  22  Ala. 631 ;  Tucker  v.  Holley,  20  Ala.  426; 

Wall.  (U.  S.)  42;  Frost  v.  Spitley,  121  Vaughn  v.  Lovejoy,  34  Ala.  437. 

U.  S,  552.  Florida. — Bridger    v.   Thrasher,   22 

S.  England. — Lord  Redes.  154;  Dan.  Fla.  382. 

Ch.  Pr.  (6th  Am.  ed.)  314 ;    Beech  v.  New   Tork. — Clarkson  v.  De  Peys- 

Crull,  PrecCh.  588;  Mutloe  v.  Smith,  ter,    3    Paige  (N.   Y.)    336;    Dias  v, 

3  Anstr.  709;  V.  Bromley,  2  P.  Bouchaud,  10  Paige  (N.  Y.)  445. 

Wms.  269;    Ryan  v.  Roche,  2  Moll.  Rhode  Island. — Bailey  v.  Smith,  10 

437 ;  Kirkpatrick  v.  Dennett,  i  Sim.  &  R.  I.  29. 

S.  408;   Benfield  v.  Solomons,  9  Ves.  United  States. — Hodge    v.    North, 

Jr.  77;  Mlchaux  v.  Grove,  2  Atk.  210;  Missouri  R.  Co.,  i  Dill.  (U.  S.)  104. 

Columbine  v.  Chichester,  2  Phil.  27,  England.  —  Page   v.  Townsend,  5 

10  Jur.  626;  Stafford  v.  London,  i  P.  Sim.  395;  Egan  v,  Heenan,  3  Ir.  Eq. 

Wms.  428;    Smith  v.  Moffatt,  L.  R.  i  Rep.  so;  Griffith  v.  Rtcketts,  3  Hare 

Eq.  397;    Motion  v.  Moojen,  L.  R.  14  476;   King  of    Spain    v.   Machado,   4 

Eq.  214;    Townsend  v.  Parton,  45  L,  Russ.  225;  Delondre  v.  Shaw,  2.  Sim 

T.  755.  237;    Cuff    V.    PlateU,   4     Russ   242; 

miistrationB. — When  a  person  claim-  Makepeace  v.  Haythorne,  4  Russ.  244; 

ing  under  a  will  brings  suit,  and  it  is  Denton  v.  Davy,  i   Moo.    P.  C.  41,  42. 

apparent  from  the  face  of  the  bill  that  Joinder  of  Bankrupt  with  Assigneei. — 

he  has  no  interest,  a  demurrer  will  lie.  When  a  person  has  become  bankrupt 

Beech  V.  CruU,  Prec.  Ch.  588.  and   his  estate   becomes  vested  in  as- 

A  bill  filed  to  foreclose  a  mortgage  signees  in  bankruptcy,  a  bill  relating  to 
made  by  N.  and  wife  to  secure  one  the  assigned  estate,  in  which  the  bank- 
thousand  dollars  to  B.,  as  represented  rupt  joins  with  the  assignees,  is  demur- 
by  one  of  C.  P.  &  N.'s  drafts,  which  rable.  Bailey  v.  Smith,  10  R.  I.  29; 
does  not  show  that  B.  was  the  owner  of  see  also  Makepeace  v,  Haythorne,  4 
said  draft  at  the  time  of  filing  the  bill,  Russ.  244. 
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(3)  Triviality  of  Subject-matter. — A  demurrer  to  a  bill  in  cha 
ceiy  will  be  sustained  if  the  bill  shows  on  its  face  that  the  su 
ject-matter  of  the  suit  is  beneath  the  dignity  of  the  court,  or, 
other  words,  too  trivial  to  Justify  the  resort  to  equity.*  And  tl 
reason  for  this  is,  that  courts  of  equity  sit  to  administer  justice 
matters  of  substantial  interest,  and  not  to  gratify  the  passions  1 
the  litigants,  nor  to  foster  a  spirit  of  vexatious  litigation.^ 

Begolatioiu  m  to  Kinimnm  Amount. — In  some  States  the  minimu 
amount  for  which  a  suit  may  be  brought  in  a  court  of  equity  J 
or  has  been,  regulated  by  legislation,*  while  in  others  the  anciei 

1.  ^/a&imif.  — Williami  o.  Berrv,  3  453;  Allen  v.  Demarett,  41  N.J.  E 

Stew.  &  P.  (Ala.)  184;  Wood  !■.  Wood,  i6a;  Vanderbilt  v.  Central   R.  Co, 

-3  Ala.  7s^;  Hall   v.    Cannte,   23  Ala.  N.  J.  Eq.669. 
650 ;  Cowan  v.  Jones,  17  Ala.  317.  3.  Allen  v.  Demurest,  41  N.  J.   \ 

C<>titieciicut.~V/heit    v.    GrifGn,    4  i6a;  Swedesborough  Church  o.  Shi 

Der  (Conn.)  419.  era,  16  N.  J.  Eq.  453;  Moore  v.  Ljtt 

/liinoh.— York  v.  Kile,  67  III.  133.  4  Johns.  Ch.  (N.  Y.)  183;  Storj'*  E 

Maryland. — Reynolds  v.  Howard,  3  PIt  J  500, 

'■'   "'^  -    -Twenty Dollars.— "^ 


arylandi 
Md.  Ch.  331. 

Majsachastttt. — Cummlng*  v.  Bar- 
rett,  10   Cuih.  (Mass.)   190;  Smith  v, 

Williams,  116  Mass.  513. 

Mickigan. — G  amber  -v.  Hot  ben,  5 
Mich.  331 ;  Dewey  v.  Duyer.  39  Mich. 
cog;   Wells  v.  Elsam,  40  Mich.  318. 

Ne-ai  rbr*.— Smets  v.  Williams,  4 
Paige  {N.  Y.)  364 ;  Schroeppel  v.  Red- 
field,  s  Paige  (N.  Y.)  141;;  Bradt  *. 
Kirkpatrick.  7  Paige  (N.  Y.)  63 ;  Van- 
Tyne  -o.  Bunce,  1  Edw.  Ch.  (N.  Y.) 
583 ;  Moore  v.  Lyttle,  4  Johns.  Ch. 
(N.  Y.)    183;   FuUerton  v.  Jackion, 


756;  Hall 
L^annce,  33  Ala.  650;  Cowan  v.  Jon 
37  Ala.  317.     , 

minols— Ticeni!^  Dollar!.— Yor\ 
Kile,  67  III.  333. 

ViatAgvi— One  Hundrtd  Delia's. 
Gamber  v.  Holben,  5  Mkh.  331:  Dew 
V.  Duyer,  39  MLch.  509;  Wells  i'.  Elsa 
40Mlch.3iS. 

Hew  ToA^Ohi  Hundred  Dollart 
In  New  York,  before  there  was  a 
statutory  enactment,  the  least  i 


Johns.  Ch.  (N.Y.)  376;  Douwp.Shel-     for  which  suit   could    be   brought, 
Paige    (N.  Y.)   333;    Vreden-     equity,  was  fifty  dollars,  but  by  v-- 


berg  V.  Johnson,  Hopk.  (N.Y.)   1 
Mitchell  V.  TIghe,  Hopk.  (N.  Y.)  n^, 
Marsh  o.  Benson,  11   Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  141. 

JVorl*  Carohna.—Chuna  v.  McCar- 
«>n,3Dev.  Eq.(N.Car.)73. 

OHo. — Carr  v,  Iglehart,  3   Ohio  St. 

Tenwetsee. — Rentfroe  *.  Dickinson, 
I  Overt.(Tenn.)  196;  McNewr.Toby, 
6  Humph.  (Tenn.)  17;  WHllaroa  v. 
Willhite,3  Head  {Tenn.)344;  Malone 
K.  Dean, 9Lea  (Tenn.)336;  Frazierv. 
Browning.  1 1  Lea  (Tenn.)  353. 

England. — Chaine  v.  Dungannon,  6 
Irishjur.  174;  Weslbrooke  !■,  Browett, 
17  Grant's  Ch.(U.C.)  339- 

Other  llatliods  of  TaJdnx  AdTsntaga  of 
DefMt. — A  defendant  may  avail  him- 
self of  the  insignificance  of  the  suit 
either  by  demurrer  or  motion  made  on 
notice,  or  the  court  may  of  its  own 
motion  dismiss  the  bill.  Swedesbor- 
ough  Church  V.   Shivers,  16  N.  J.  Eq. 


B  amount  ^ 


IS  afterwai 


raised  to  one  hundred  dollars. 
V.  Williams,  4  Paige  (N.  Y.)  ^t 
Schroeppel  r.  Redfield,  5  Paige  ( 
Y.)  34s  ;  Bradt  v.  Kirkpatrick,  7  Pal 
{N.  Y.)  63;  VanTyne  v.  Bunce,  1  Ed 
Ch.  (N.  Y.)  583;  Moore  v.  Lyttle, 
Johns.  Ch.  (N.  Y.)  183;  Fullerton 
Jackson,  5  Johns.  Ch.  {N.  Y.)  35 
Douw  V.  Shelden,  3  Paige  (N.  Y.)  3; 
Vredenberg  v.  Johnson,  Hopk.  (N.  '1 
lis;  Mitchell  tl  Tighe,  Hopk.  {N.  1 
[ig;  Marsh  v.  Benson,  11  Abb.  Pr.  { 
Y.  Supreme  Ct.)  341. 

north  Carolln*— f  ("/^y  Dollars 
Chunn  V,  McCarson,  3  IJe».  Eq.  ( 
Car.)  73. 

Ohio  —  Tiuenty  Dollari.  —  Carr 
Iglehart,  3  Ohio  St.  457. 

TaniLMae*. — For  decisions  construi 
the  statutes  on  this  question,  see  Fi 
lier  -D.  Browning,  ti  Lea  tXenn.)  11 
Putnam  K.  Bentfey,  8  Bait.  (Tenn.)  1 
Malone  v.  Dean,  9  Lea  (Tenn.)  336. 
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English  rule  governing  this  question  is  adopted.^ 

Szoeptioni  to  Bnle. — ^The  rule,  as  stated,  is  nevertheless  subject 
to  some  well-established  exceptions,  as  where  a  bill  seeks  to  es- 
tablish some  right  of  a  valuable  and  permanent  nature,  or  in  cases 
of  fraud,  or  cases  of  charity.* 

[4)  Defect  of  Parties, — See  article  Parties. 

5)  Misjoinder  of  Parties, — See  article  Parties. 

^6^  Multifariousness, — See  article  MULTIFARIOUSNESS. 

J)  Limitations  and  Laches,— \t  has  been  said  that  the  objec- 
tion of  lapse  of  time  could  formerly  be  taken  advantage  of  only 
by  plea  and  not  by  demurrer.*  However  this  may  be,  it  is  now 
well  settled,  that  if  the  lapse  of  the  period  of  limitation  appear 
with  certainty  on  the  bill,  and  there  is  nothing  stated  to  avoid 
it,  the  objection  may  be  taken  by  demurrer.*     But  to  enable 

England.— In    England  the  rules  of  R.  Co.,  58  Me.  279;  Baker  v.  Atkins, 

the  court  of  equity  were  not  to  enter-  6a  Me.  205 ;  Lawrence  v,   Rokes,  6z 

tain  a  bill  under  the  value  of  ten  pounds  Me.  38. 

sterling  or  forty  shillings  per  annum  Massachusetts, — Fogg  v.  Price,  145 

in  land.      Story  s  Eq.  PI.,  §  508 ;  Carr  Mass.  C13. 

V.  Iglehart,  3  Ohio  St  457.  Michigan, — Campau    v,    Chene,    i 

1.  New  Jersey  —  Fifty  Dollars, — In  Mich.  400;  McLean  v.  Barton,  Harr. 
New  Jersey  the  old  English  rule  fixing  (Mich.)  279. 

the  minimum  amount  K>r  which  a  suit  Mississippi, — Archer    v.  Jones,   26 

may  be  brought  has  never  been  changed  Miss.  583;  Dickson  v.  Miller,  11  Smed. 

by  legislation  or  otherwise.      Allen  r.  &  M.  (Miss.)  594;   Nevitt  v.  Bacon,  32 

iSemarest,  41  N.  J.  Ek].  162.  Miss.  212. 

2.  SwedesboroughChurch  V.Shi  vers.  New  Jersey, — Bird  v,  Inslee,  23  N. 
16  N.  J.  Eq.  453 ;    Moore  v,  Lyttle,  4  J.  Eq.  363 ;  Peer  v,  Cookerow,  13  N.  J. 

iohns.  Ch.  (N.  Y.)  183;  Vredenberg  v.  Eq.  136;  Partridge  v.  Wells,  30  N.J. 

ohnson,  Hopk.  (N.  Y.)  112;    Barnett  Eq.  176,  31  N.  J.  Eq.  362;  Morse  v, 

V.  Woods,  2  Jones  Eq.  (N.  Car.)   198;  Oliver,  i^  N.  J.  Eq.  259. 

Yantis  V.  Burdett,  3  Mo.  457;  HatoiU  New    Torh, —  Humbert    v.    Trinity 

ton  V,  Johnson, Ver.  &  S.  394;  Brace  v.  Church,  7  Paige  (N.  Y.)  195, 24  Wend. 

Taylor,  2  Atk.  253;  Creagh  t;.  Nugent,  (N.   Y.)   587;   Muir    v,    Leake,   etc., 

Mo8ely356;  Anonymous,  Bunby  17.  Orphan  House,  3  Barb.  Ch.  (N.  Y.) 

S.  DanielVs  Chancery  Pr.  (6th  ed.)  477;  Dias  v.  Bouchaud,  10  Paige  (N. 

550.  Y.)  445. 

1  Alabama, — Bercy  v,  Lavretta,  63  Ohio, — Whetstone  v.  Thorp,  9  Wkly. 

f^^- 374;  Underbill  v.  Mobile  F.  Dept.  L.  J.  (Ohio)  303. 

In«.  Co.,  67  Ala.  45.  Pennsylvania,  —  Wilhelm's  Appeal, 

Arkansas, —  Trapnall  v.  Burton,  24  79  Pa.  St.  120;  Brewster  v.  Brewster, 

Ark- 371;  SulUvan  v,  Hadley,  16  Ark.  3  Phila.  (Pa.)  355. 

'^  Tennessee,  —  McClung  v,   Sneed,  3 

Cit>Aorarf^,_Pipei;.Smith,5  Colo.  146.  Head  (Tenn.)  219;  Wyatt  v,  Luton, 

^eorgin^ — Caldwell  v,  Montgomery,  10  Heisk.  (Tenn.)  461;  Dunlap  t;.  Gibbs, 

**  ^!:  106.  4  Yerjf .   (Tenn.)  94 ;  Smith  v,  Hick- 

jjj/  "*<*«*. — Henrjr  County  v,  Winne-  man,  Cooke  (Tenn.)  330. 

^0  owamp  Drainage  Co.,  52  111.  454 ;  Vermont,  —  Sherman    v,    Windsor 

Mai,   '  i^ollins,  103  111.  74;  Harris  v,  Mfg.  Co.,  57  Vt.  57. 

Morf'  ^   111-  44;   Hubbard  v,   U.   S.  West    Virginia.'—J&clLaon  v.   Hull, 

John  *^®  Co.,  14  111.  App.  40;  Bell  V.  31  W.  Va.  601. 

ton  j^^iiiIU.374;Bonneyv.Stough-  United  S tales, -^Speidel  v,  Henrici, 

/^  III.  App.  562.  120  U.  S.  377;   Wisner  v,  Oe;den,  4 

jl?/'*'-— Pierson  v.  David,  1  Iowa  23.  Wash.   (U.  S.)  631;  Rhode  Island  v, 

Dnx^f^^y-  —  Waller    v,    Demlnt,    i  Massachusetts,   15    Pet.   (U.  S.)   233; 

^  f^'^y,)  92.  Horsford  v,  Gudger,  35  Fed.  Rep.  388 ; 

**«*^ — Mooers  v,  Kennebec,  etc.,  Jones  v.  Slauson,  33  Fed.  Rep.  632; 

408  Volume  VI. 


To  SdisL  DEMURRERS  IN  CHANCER  Y       IbtMr  of  U 

defendant  to  take  advantage  of  the  statute  of  limitations  c 
demurrer,  it  must  distinctly  appear  from  the  bill  itself  thi 
complainant's  remedy  is  barred  by  lapse  of  time.* 

Wliare  Ballaf  Bonglit  ii  BaMd  on  Fr«nd.^If,  however,  the  relief  sougl 
by  the  bill  is  based  on  fraud,  the  bill  will  not  be  demurrable  unle 
it  shows  on  its  face,  not  only  that  suit  was  not  brought  within  tl 
statutory  period,  but  also  that  the  statutory  period  has  elapsi 
since  complainant  discovered  the  fraud;*  and  the  reason  of  this 
that,  where  the  relief  sought  by  the  bill  is  based  on  fraud,  the  sti 
ute  ordinarily  does  not  begin  to  run  until  the  fraud  is  discovere 
unless  complainant's  ignorance  thereof  is  the  result  of  his  ov 
laches.8 

LmIim. — The  defense  of  laches  is  peculiar  to  courts  of  equit 
and  is  often  based  upon  the  mere  lapse  of  time  and  the  stalene 
of  the  claim  in  cases  where  no  statute  of  limitations  directly  go 
erns  the  case ;  the  courts  acting  sometimes  by  analogy  of  the  law 
limitations,  and  sometimes  by  their  own  inherent  doctrine  of  d 
couraging  antiquated  demands  by  refusing  to  interfere  where  the 
has  been  gross  laches  in  prosecuting  rights.* 

Notwithstanding  there  are  some  decisions  to  the  contrary ,'>  tl 

Mercantile   Nat.   Bank   v.   Carpenter,  alleged  fraud  occarred  more  than  : 

toi  U.  S.  567.  ^ears  prior  to  the  commencement 

Mngland. — Deloralne  v..  Browne,  3  the  auit,  thai  the  complainants  disct 

Bra.  C.  C.  633;  Preake  v.  Cranefeldt,  ered  the  facts  constituting  the  frai 

»Myl.&  C.  499;  Saunders  t'.  Hord,  I  before  that  period  of  six  jcars."     Sh 

Ch.  Rep.  1S4 ;  Jenner  v.  Tracej,  cited  don  v.  Keokuk  Northern  Line  Pad 

in  3  P,  Wms.  287,  note;  Hovenden  v.  Co.,  8  Fed.  Rep.  777. 

Annealej-,   1    Sch.     &   Lef.  607,   637 ;  I.  Beech.  Mod.  Eq.,  4  357.     See  a 

Foster   v.   Hodgson,   19   Ve«.  Jr.   180;  article  Limitations,  Statutes  op. 

Hoare  V.  Feck,  6  Sim.  t,i ;  Bampton  i'.  4.  Hinchman  v.  Kcllej',  54  Fed.  Ri 

Birchall,  5  Beav.  76 ;  Smith  v.  Fax,  6  65.     See  article  Laches. 

Hare  386";   Rolfe   v.  Gregory,   8   Jur.  6.  Payne  v.   Hathaway,   3  Vt.  ai 

N.  S.  606;  Noyes  v.  Crawley,  10  Ch.  Drake  ».  Wild,  65  Vt.  611 ;  Kimball 

Div.  31 ;  Dawkins  v.  Lord  Penrhjn,  6  Ires,  17  Vt.  430;    Reel  r.  WlUoughl 

Ch.    Div.   318;    Lynch    i.   Musgrave,  10  Price  3. 

Hay.  &  J.  821 ;  Fui^son  v.  Livingston,  Mew  "YmlL—Pretnmflion  o/Paym, 

a  It.  Eq.  Rep.  20a;  FyBon  v.  Pole,  3  from  Lafst  of  Time.— It  is  the  estj 

Y.  &  Coll,  166,  8  L.  J.  N,  S.  Exch.  Eq.  lished   doctrine  of  the  courts  of  t 

17,  3  Jur,   11a;  Prance  v.  Sympson,  i  state,  both  of  law  and  equity,  that 

Kay  678,  18  Jur.  939;  Dunne  v.  Doran,  those  cases  where  the  statute  of  limi 

13  Ir.  Eq.  Rep.  S45-  tlona  has  not  created  a  poailive  bar,  I 

1.  Muir  r.  Leake,  etc..  Orphan  Houae,  party  wishing  to  raise  a  preaumption 

3    Barb.    Ch,    {N.  Y.)    477;  Bias   v.  payment  from  lapse  of  time  must  pit 

Bouchaud,   10  Paige  (N.  Y.)  445;  Ba-  payment,  or  set  it  up  in  hia  answer, 

con  i>.  Rives,  )06  U.  S.  99;  Dickson  v.  a  tact,  and  rely  upon  the  lapseof  ti: 

Miller,   ii   Snied.  &   M.  (Miss.)  594;  as  evidence  In  support  of  his  plea 

Nevitt   V.   Bacon,  31  Miss,  jn;  Haz-  answer.      Livingston  v.   LivinKston 

ardt..  Dillon,  34.  Fed.  Rep.  485.  Johns.  Ch.   (N.   Y.)   387;     M'DowI 

1.  Sheldon  II.  Keokuk  Northern  Line  Charles,   6  Johns.   Ch.   (N.   Y.)    i; 

Packet  Co.,  8  Fed.  Rep.  769;  Jones  f.  Henderson   v.    Henderson,  3  Den.  ( 

SlauBon,  33  Fed.  Rep. 632;  JolinBon  t'.  Y.)3I4;    Fellers  r.  Lee,  3  Barb.  ( 

Powers,  13  Fed.  Rep.  315.  Y.)  488;  Austin  f.  Tompkins,  3  San 

"The  court  will  not,  in  support  ol  a  (N.  Y.)  14;  Denston  v.  Morria,  2  Ec 

demurrer  setting    up    the    statute    of  Ch.(N.Y.)37.    In  M'Dowl ».  Charl 

UmitetionB,  Infer  from  the  fact  that  the  6  Johns.  Ch.  (N.   Y.)   131,  one  of  I 

4M  Volume  VI. 


DEMURRERS  IN  CHANCER  Y.       K>tt«i  of  Bill. 

it  of  authority  is  that  where  the  bill  shows  such  laches 
art  of  the  plaintiff  that  a  court  of  equity  ought  not  to 
the  defendant  need  not  interpose  a  plea  or  answer,  but 
'  upon  the  ground  of  want  o{  equity  apparent  on  the 


emuirer   ww     "Because  Rep.   338;  Davidson   »,   Phoenis  Ins. 

las  become  stole  bj  lapse  Co.,  4  Sawy.   (U.  S.)  594;  Van  Vieet 

1  fact  ii  stated  to  rebut  the  v.  Sledge,  45  Fed.  Rep.  743. 

)f  paytnent,"     In  deliver-  Englaud. — Metropolitan  Nat.  Bank 

>n,  Chancellor  Kent  said;  v.  St.  Louis  Dispatch  Co.,  149  U.  S. 

f  time  is  not  a  ground  for  436;  Rolfe  v.  Gregory,  31   L.  J.   Ch. 

I   the  bill.      It  is  short  of  710 ;  Dossee  ;'.  Mookerjee,  7  Moo.  Ind. 

between  the  time  when  App.4;   Hard/ r.  Reeve8.4  Vcs.  Jr.  479. 

due  and  the  commence-  miwtraUoni  — /jjue    of  Pale«l.~fi. 

uit     And  even  if  it  went  bill  in  equit}!  which  sets  forth  the  issue 

ime,  the  delay  may  be  ac-  of  a  patent,  and  a  reissue  with  expanded 

and  the  presumption   of  claims   after  a   lapse  of  two  or  more 

lied.  •  •  •  The  defendant  years,  and  states  no  sufficient  explane- 

the  lapse    of  time  in  his  tion  of  the  cause  of  the  delay,  presents 

he  plaintiff   will  have  an  a   question   of  laches   which   may   be 

:o  repel  any  inference  to  availed   of  as  a  defense,  upon  general 

>m  the  age  of  the  demand;  demurrer  for  want  of  etguity.     Wollen- 

■rtunily  she  would  be  de-  sah  v.  Reiher.  115  U.  S.  96. 

ihe  demurrer  were  to  be  Reformatioti  ef  Policy. — A  demurrer 
to  a  bill  for  the  reformation  of  a  policy 

—  Furlong  v.  Riley,   103  of  Insurance  will  be  sustained  when  it 
appears  that,  by  reason  of  the  lapse  of 

■/C*.  — Williams  V.  Hart,  time,    no    action    can   be    maintained 

3;   Plymouth   ti.   Russell  thereon  for  any  cause,  when  reformed, 

n   (Mass.)   43S;  Snow  v.  A  court  will  only  decree  the  reforma- 

Bock  Mfg.  Co.,  153  Mass.  tion    of    an    instrument    1 


of  enabling  a  party  thereto  to  assert 
—  Campau  v.  Chene,  i  or  maintain  some  rlKht  thereunder. 
Baent    v.    Kennicutt,  57    Thompson  v.  Phoenlxlns.  Co.,  25  Fed. 

Y. — Le  Gendre  v.  BTmes,  Preiumfiion  of  Payment. — If  the 
37a;  Hoisey  v.  Midland  lapse  of  time  is  sufficient  to  raise  a  pre- 
J.    Eq.  119;  Dringer  v.    aumption  of  payment   of   a   judgment 


.   1.   Eq.   701;  Olden   ti.  (Bird  n.  Inslee,  13  N.  J.  Eq.  363),  or  of 

^.J.  Eq.  85.  a  montage  (Olden  v.  Hubbard,  34  N. 

liams    V.    First    Presby-  J.  Eq.  85).  a  demurrer  will  lie.    Butsee 

Ohio  St.  478.  cases  cited  in  preceding  note,  showing 

!(«,— Maxwell    *,    Ken-  Nevj  Tork  practice. 

(U.S,)  310;  Landsdale       Waiver  or  withdiftwil  of  Demnrm. — 

5  U.  S.  391 ;   Horsford  v.  A  waiveror  awithdrawalof  ademurter 

ed.   Rep.  38S ;  Speldel  v.  which   assigns   laches  as   one   ground 

U.     S.    388 ;    Jones    v.  thereof  is  no  waiver  of  the  defense  of 

ed.  Rep.  63a;   Hinchman  laches,  but  it  merely  amounts  to  saving 

Fed.  Rep.  63;  Bryan  v.  that  the  defendant  will  present  his'  de- 

r.    ....■    r..   ._    ._    .^_    n  fjnse  of  laches  upon  all  the  (acts of  the 


Brown  V.  Buena   Vista  Snow  i>.  Boston  Blank  Book  Mfg.  Co., 

.  S.  ij7 ;  Mercantile  Nat.  153  Mass.  456.  But  see  Stevens  v.  Mar- 

rpenter,   lO!   U.    S.    568;  tin,  85  Tenn,  178, 

Reiher,  iij  U.  S.  96;  To  Whose  Bai«lit  Demsner  far  LacbM 
rdon,  ji  Fed.  Rep.  493;  InnrM. — While  the  defense  of  stale- 
Phoenix  Ina.  Co.,  35  Fed.  ness  may  be  made  by  demurrer  when 
Cabef.  Matbewt,  40  Fed.  the  facts  out  of  which  it  springs  appear 
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DMBunr  tar  DaUj  Short  of  Stetntorj  Poriod. — Whether  a  demurrer,  i: 
sisting  upon  a  lapse  of  time  short  of  the  statutory  period,  caa  t 
sustained,  may  well  admit  of  doubt. ^  In  any  event,  it  cannot  t 
sustained  "unless  the  bill  upon  its  face,  without  reverting  to  i 
ferences,  makes  a  clear  case  of  unreasonable  delay  upon  the  pa 
of  the  complainant."* 

(8)  Statute  of  Frauds — (Sec  also  article  FRAUDS,  STATU! 
OF.)— If  an  agreement,  which  must  be  in  writing  in  order  1 
comply  with  the  statute  of  frauds,  appears  from  tne  face  of  tl 
bill  to  be  a  parol  agreement  only,  and  no  sufficient  grounds  a 
alleged  to  take  it  out  of  the  statute,  the  defendant  may,  by  d 
murrer,  object  to  any  relief  founded  thereon.'     The  demurrer  a 


on  the  fac«  or  the  bill.  It  Inures  onlj  to 
the  benefit  of  the  parly  aetting  ft  up, 
and  hence  II  fs  error  to  dismlu  the  bill 
M  to  partie*  who  have  made  no  defenie. 
Solomon  V.  Solomon,  81  Ala.  J05. 

1.  In  Beekman  v.  Hudson  Rfver 
West  Shore  R.  Co.,  35  Fed.  Rep.  3,  It 
was  held  that  "  if  delajr  for  anj  iet» 
period   than    that    prescribed    b^    the     L.  J.  Ch,i53;  Davie's't/.  Olty,   10  ji 


Vtrmomt. — Meach  v.  Stone,  i  ] 
Chip.  (Vt.)  183. 

United  Slatttr— Young  v.  Whech 
34  Fed.  Rep.  98;  Randall  v.  Howai 
J  Black  (U.S.)  585. 

England. — Field   t>.    Hutchinion, 

Beav.    599,     3    Jur.    793;  Barkworth 

Drew.  1,  3  Jur.  N.   S.  34, 


•tatute  IK  sought  to  be  availed  of  in  bar 
of  complainant's  right  to  recover,  the 
fact  of  such  delay  is  a  mixed  question 
of  law  and  fact,  which  ihould  not  be 
passed  upon  on  demurrer." 
S.  Jones   v.   Slauson,   33    Fed.  Rep. 


?i,S 


N.  S.  506,  13  W.  R.  678,  33  Beav 

Oontnol  Vot  to  be  Performod  wlthiii 
Tear.— If  a  bill  to  enforce  the  perfon 
ance  of  a  contract  not  to  be  perform< 
within  a  year  shows  that  such  contn 
ill  He.  Somerby 


633;  Sheldon  v.  Keokuk  Northern  Line    Buntin,  118  Mass.  379. 


-If  a  bin 


I  ^- 'irfSn! 
\  Ala.  357;  Lewis  v. 
leai,  03  Aia.  300. 

Arkaniat. — Moore    v.   Maxwell,   18 
Ark.  469. 

Georgia. — Lc^an  K.Bond.  i3Ga.  193. 
Massaekuaetls. — Campbell  1     " 


Oontr^ot  for  Bale  o; 
enforce  speclSc  pcrforn 
tract  for  the  sale  of  land  shows  that  t 
contract  was  oral,  a  demurrer  will  1 
Clifford  V.  Heald,  141  Mass.  32 
Underhill  v.  Allen,  18  Ark.  466. 

Trasta  Is  Baalty. — A  bill  in  equitv 
enforce  a  trust,  not  arising  by  implic 
tion  of  law,  respecting  an  Interest 
land,  cannot  be  maintained,  unless  su 


406;  Ahrend  i'.  Odiome, 
Somerby   v.   Buntin,    no    mass, 
Cliflbrd  V.  Heald,  141  Mass.  313. 

Mickigan, — Eveland  v.  Stephenson, 
45  Mich.  394. 

Netu  Jerjev.— Van  Dyne  v.  Vree- 
land,  iiN.  J.Eq.  370. 

A'*™  Tork. — Cozine  v.  Graham,  3 
Paige (N.Y.)  177;  Champlio  v.  Parish, 
Tl  Paige  {N.  Y.)  405. 

Pennsylvania. — Squires  v.  Ridge- 
waj,  I  Leg.  Gaz.  Rep.  (Pa.)  510. 

Riode  Island.— CTanatan  v.  Smith, 
6R.  1.331. 


Mass.  161 ;     of  the  bill  that  the  ti 

179;     the   defense   of  the 

may  be   taken   advanc^e    01    on   0 

ion,  murrer.  Beadle  v.  Seat,  102  Ala.  53 
Campbell  v.  Brown,  139  Mass,  3 
Walker  v.  Locke,  5  Gush.  (Mass.)  9 
Slack  V.  Black,  109  Mass.  496;  Ahre: 
i>.  Odiorne,  118  Mass.  361;  Randall 
Howard,  3  Black  (U.  S.)  585. 

Vagim— Change  of  Rale.— In  En 
laud  a  defense  founded  on  the  statu 
of  frauds  cannot  now  be  raised  by  d 
murrer.  If  the  statute  Is  relied  on 
must  be  pleaded.     Catling  v.  King, 


—State  V.  Butler,  11   Lea     Ch.  DiT.66o;  Towie  Ti.Topham,  37 

»s,   a     T.  N.  S.  308;  Morgan  *.  Worthingtc 

38  L.  T.  443;  DaiAlna  v.  Penrhyn, 


To  B«u«t  DEMURRERS  IN  CHANCER  Y.      Xatter  of  BiiL 

mits  the  parol  agreement,  and  insists  that  it  is  not  such  a  parol 
agreement  as  will  avoid  the  operation  of  the  statute.^ 

If,  however,  it  is  stated  generally  that  a  contract  or  agreement 
was  made,  the  court  will  intend  that  it  was  in  writing  until  the 
contrary  appears,  and  the  defendant  must  plead  the  fact  that  it 
was  not  in  writing,  or  insist  upon  that  defense  in  his  answer.* 

(9)  Another  Suit  Pending, — If  it  appears  upon  the  face  of  the 
bill  that  there  is  another  suit  pending  for  the  same  subject-matter, 
the  objection  may  be  raised  by  demurrer ;  but  to  render  the  bill 
demurrable  it  must  appear  therefrom  that  the  plaintiff  may  obtain 
tlie  same  relief  as  he  might  obtain  under  the  bill  demurred  to.' 

b.  Form.  —  Usually,  unless  otherwise  provided  by  statute,* 
defects  in  the  form  of  a  bill  must  be  taken  advantage  of  by 
demurrer.** 

Oninion  to  State  Plaintiff's  Betidenoe. — If  there  is  an  omission  in  the 

bill  to  state  the  plaintiff 's  place  of  residence,  the  defendant  may 
demur  upon  that  ground.® 

R.  4  App.  Cas.  51,  48  L.  J.  Ch.  304;  — ^The  rule  is  otherwise  in  Tennessee, 

Fatcher  v,  Futcher,  50  L.  J.  Ch.  735.  where  demurrers  for  matters  of  form 

1.  Van  Djne  v,  Vreeland,  11   N.  J.  are  abolished  by  statute.    Fitzgerald  v. 
Eq.  370.  Cummines,  i  Lea  (Tenn.)  238. 

2,  Cozine  t;.  Graham,  2  Paige  (N.  Y.)  5.  York  v,  Stapleton,  2  Atk.  136; 
177;  Champlin  t^.  Parish,  zi  Paige  (N.  Pelham  v,  Edelmeyer,  15  Fed.  Rep. 
Y.)  405;  Macey  V.  Childress,  2  Tenn.  262;  Story's  Eq.  PI.,  §528;  Dan.  Ch. 
Ch.  442 ;  Manning  v.  Pippen,  86  Ala.  Pr.  (5th  Am.  ed.)  562 ;  Lord  Red.  20. 
357;  Harper  v,  Campbell,  102  Ala.  342;  It  is  too  late  to  object  after  answer, 
Phillips  V.  Adams,  70  Ala.  373 ;  Crans-  York  v,  Stapleton,  2  Atk.  136;  and 
ton  V.  Smith,  6  R.  I.  231.  See  also  the  objection  cannot  be  taken  on  ap- 
article  Frauds,  Statute  of.  peal  when   not   raised   below,  Gordon 

Under  the  Georgia  statutes  the  rule  v,    Clarke,    10    Fla.    179;   McCoy    v, 

seems  to  be  otherwise,  and  if  a  writing  Boley,  21  Fla.  803. 

be  the  gist  and  foundation  of  the  suit  it  Formal  AUegatioiui. — Omission   in   a 

should  be  specially  declared  on.   Logan  creditor's  bill,  of  averments  required  by 

V.  Bond,  13  Ga.  192.  standing   rules   of  the  court  (denying 

8.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  561 ;  collusion,  etc.),  is  ground  of  demurrer 

Law  V.  Rigby,  4  Bro.  C.  C.  60.    See  for  defect  of  form.     McElwain  v.  Wil- 

article  Another  Suit  Pending,  vol.  lis,  3  Paige  (N.  Y.)  505 ;  Van  Cleef  v, 

h  p.  773.  Sickels,  2  Edw.  Ch.  (N.  Y.)  392. 

Bes  Judicata. — Where  it  appears  on  Omission   of  Defisadant's  Name    ttom 

the  face  of  the  bill  that  there  has  been  Prayer  fbr  Procesa. — Where  a  bill   in 

a  decree  in  a  former  suit  between  the  chancery  does  not  contain,  in  the  prayer 

same  parties,  the  defendant  may  demur,  for  process^  the  names  of  defendants 

Devoue   v.    Fanning,    4  Johns.    Ch.  against  whom   process  of  subpoena  is 

(N.  Y.)    199.     Contra,    Ferguson    v,  prayed,  it  is  demurrable.     Keen  v,  Jor- 

Miller,  5  Ohio  459;  White  v,  U.  S.  dan,  13  Fla.  327;  McCoy  v,  Boley,  21 

Bank,  6  Ohio  528.  Fla.  803 ;   Thompson   v.  Maxwell,   16 

Proceedlniniln  UMted  States  Court  Not  Fla.  779;  Boon   v.  Pierpont,  28  N.  J. 

Qroimd. — A  demurrer  to  a  bill  for  the  Eq.  7. 

appointment  of  a  receiver,  etc.,  recit-  6.  Dan.  Ch.  Pr.  (6th   Am.  ed.)  562; 

ing  as  grounds  that    proceedings   by  Ketc hum  t;.  Driggs,  6  McLean  (U.  S.) 

certiorari  reladng  to  the  same  subject-  13;  Winnipissiogee  Lake  Co.  i/.Wors- 

matter   are    pending  in    the     United  ter,    29    N.    H.    433;    Winnipiseogee 

States  Circuit  Court,  will  not  be  sus-  Lake  Co.  v.  Young,   40  N.   H.  420. 

tained.    Frisbee  v.  Timanus,    12    Fla.  But  see  Howe  v,  Harvey,  8  Paige  (N. 

3«>.  Y.)  73. 

1  tfeatoKNT  Bxceptloiui —  Tennessee.  XlliiatratloB. — Where  a  bill  states  th*t 
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TkUvn  to  BUta  lUoto  FodUve^. — And  he  may  demur  also  where  fai 
essential  to  plaintiff 's  case  and  within  plaintiff's  knowledge  are  n 
stated  positively.  * 

ViwarUiii^. — Or  where  the  bill  is  deficient  in  certainty,*  sin 
"  it  is  the  duty  of  the  complainant  to  set  out  his  case  in  pla 
positive  and  perspicuous  language,  so  that  his  meaning  may  n 
be  mistaken."* 

WMt  of  Offiw  ttt  Do  Bqnl^. — A  demurrer  will  lie  where  the  plaint 
does  not,  by  his  bill,  offer  to  do  equity  if  the  rules  of  t 
court  require  him  to  do  SO.* 

Wklvar  of  FsQAltlot  or  ForfUtnn. — A  demurrer  will  also  lie  where  co 
plainant  does  not  offer  to  waive  penalties  or  forfeiture  where 
is  in  a  situation  to  make  such  waiver." 

Wuit  of  HtputnTe. — It  is  also  a  ground  of  demurrer,  that  the  I 
has  not  been  signed  by  counsel.* 

plaintiff  is  a  private  corporatlor 

murrer  will  lie  if  it  is  not  described  In  ftep.  S65 ;  Rice  v.  MerHmack   HoBi< 

(ubatBDce   us  a  corporation  eetabliahed  Co.,  56  N.  H.  137;  Brokai*  v.  Broki 

b^  law  in  some  state  and  transacting  41  N.  I.  Eq.  315;  R^ves  f.  Rjtcs,  3  V 

Its  business  at  some  place,  jet  the  de-  343;  Torrent  v.  Rodgera,  39  Mich. 

feet    is     amendable.       Winnipiseogee  See   aiKo    article   Dbptnitsness  a 

L.ake  Co.  i'.  Young,  40  N.  H.  430.  Cxrtainty  in  Pleadings. 

FaUnre    to    Stato    OeonpatLon.—The  8.  Perkins  v.  Sanders,  56  Miss.  73 

omission  to  state  in  a  bill  the  complain-  A  bill  to  set  aside  a  decree,  wh 

ant's  occupation  is  no  ground  of   de-  alleges  tiiat   the  decree   was   oblaii 

murrer.     Gove  v.  Pettii,  4  Sandf.  Ch.  either  bj  mislakc,  or  by  deception, 

(N.  Y.)  403.  bj  collusion,  etc.,  is  demurrable  as 

Other  Itethoda  of  Taking  AdvaBtace  of  ing  too  indefinite.    Brooki  v.  O'Ha 

IMfkot-— Such   a  defect   maj  be   taken  8  Fed.  Rep.539,3  McCrarjr  (  U.S.)  £ 

advantage  of  not  only  by  demurrer,  but  Etatamant  of  FroTlaioiw  of  Contrael 

also  bj  plea  in  the  nature  of  a  plea  in  A  bill  it  not  demurrable  for  uncertaii 

abatement     WInnlplseogce   Lake  Co.  because  it  stales  onlv  in  general  ter 

V.  Young,  40  N.  H.  430;    Wlnnipis-  the  provisions  of  a  deed  referred  to 

■logee  Lake  Co.  v.  Worater,  39  N.  H.  and  made  a  part  of  the  bill.     Hung 
ford  V.  Cushing,  8  Wis,  331. 

4.  Mason  v.  Gardiner,  4  Bro.  C. 
436;  U.  S.  *.  Pratt  Coal,  etc.,  C 
18  Fed.  Rep.  708;  Hudnit  v.  Nash. 

TAiNTY  IN  Pleaiumgs.  N.  J.  Eq.  550;  Miller  V.  Ford,  l  N. 

Stuammt  on  Inlbrmstton  and  Balla^  Eq,  364;  Vanderveer  r.   Molcomb, 

wUen  Not  Demoirabla.— A  bill  seeking  N.  J.  Eq.  87;  Eslava  v.  Elmore,  50  A 

to  fasten  a  constructive  trust  upon  the  587;  Rogers    i>.  Tarbut,   58   Ala.   5: 

grantee  In   an   absolute   deed,   on  the  American  Freehold  Land   Mortg.  ( 

ground  ofwant  of  mental  capacltjin  the  v.  Sewell,  qa  Ala.  163  ;  Fulton  Bank 

grantor,  and  that  the  grantee  was  In-  Beach,  i   Paige  (N.  Y.}  419;  Mohan 

duced  to  execute  the  deed  by  fraudu-  etc.,  R.  Co.  v.  Clute,  4  Patge  (N.  "^ 

lent  representations  of  her  huEband,  Is  384;  Thomsons.  Ebbets,Hopk.{N.'1 

not  demurrable  because  the  allegations  171.     Contra,  Nash  v.  Smith,  6  Coi 

as   to  the   fraudulent    representations  411.     See  also  article  Bills  in  Et^iio 

were  made  upon  information  and  be-  vol.  3,  p- 367. 

lief.     Leavenworth   v.  Pepper,  31  Fed.  0,  Dan.  Ch.  Pr.  (jth  Am.  ed.)  5! 

Rep.  718.  Goveti.  Pettis, 4 Sandf. Ch.(N.Y.) 4 

1.  Perkins  v.  Sanders,  56  Miss.  733;  •-  Kirklev   v.  Burton,  5  Madd.  3; 

Green  *.  Ingram,  16  Ga.  164;  Brooks  Dwight  ■a.  Humphreys,  3  McLean  ( 

T>.  Turner,  6a  Ga.  164;  Bradv  v.  Stand-  S.)  104.     Contra,  Gove    v.   Pettis, 

ard  Loan  Assoc.,  14   W.  N.  C.  (Pa.)  Sandf.  Ch.  (N.  Y.)  403.     See  also  ai 

419;  Tajlor  V.  Holme*,  14  Fed.  Rep.  cle  Bills  in  EqyiTY,  vol.3,  p.  37'* 
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Lt  of  Vermcation. — And  a  demurrer  will  He  for  want  of  verifica- 
^^cm   of  the  bill,  if  verification  is  required  by  rules  of  court.* 

'VX.  Dekitkbebs  to  Discoyebt. — The  purpose  of  demurrers  to 
^iscovery  is  to  show  reasons,  apparent  on  the  bill  itself,  why 
^^f  eridant  should  not  be  compelled  to  answer  the  allegations 
^^   charges  therein  .contained.* 

Tlie  usual  grounds  of  demurrers  to  discovery  are :  that  the  dis- 
covery sought  may  subject  defendant  to  some  penalty  or  forfei- 
^re ;  that  in  conscience  the  defendant's  right  is  equal  to  plaintiff  *s ; 
ttiat  it  would  be  in  violation  of  professional  confidence ;  that  it 
is  not  material  to  relief  sought  by  the  bill ;  that  it  appertains  to 
defendant's  title  and  not  to  plaintiff's ;  that  it  may  be  prejudicial 
to  the  rights  of  a  third  party  who  has  an  interest  in  the  discovery  ; 
that  it  might  be  injurious  to  public  interest.* 

Demurrers  to  discovery  are  seldom  used  now,  as  the  objection 
is  usually  taken  by  answer,  but  when  it  is  so  taken  the  same  gen- 
eral rules  apply.*  For  a  full  treatment  of  this  subject  the  pleader 
is  referred  to  the  article  DISCOVERY. 

Vn.  Objectiokb  Not  Pbofeb  fob  Dexubbbb. — It  is  not  a  ground 

of  demurrer  to  a  bill,  that  it  has  not  been  served,*  or  that  there 

ias  been  irregularity  in  filing  it  without  leave  of  court,^  or  that  it 

h  illegible.''    The  proper  remedy  in  such  cases  is  by  motion  to 

strike  from  the  files.® 

So  an  objection  to  a  bill  that  it  contains  surplusage,®  or  irrele- 
vant matter,*^  or  scandalous  or  impertinent  matter,*^  is  not  ground 

1.  Gove  V,  Pettis,  4  Sandf.  Ch.  (N.  aUo  providing  that  with  the  subpoena 

Y.)  403;  Lansing  v.  Pine,  4  Paige  (N.  there  shall  be  issued  a  ticket  to  the  de- 

Y-)  ^9t  Mount  Holhr,  etc.,  Turnpike  fendant  describing  the  lands  with  pre- 

Co.  V.  Ferree,  17  N.  ];  £q.  117;  Find-  cision,  stating  the  object  of  the  suit; 

laj  V.  Hinde,  ,1  Pet.  ( U.  S.)  241.     See  and  that  if  the  defendant  claims  any 

alto  article  Verification.  title   or  interest  to    or  incumbrances 

Wli«re  Part  Only  of  BUI  BaqulreB  Veri-  upon  the  lands  he  is  required  to  answer 

ftcatton. — If  a  bill  require  an  affidavit  the  bill,  and  not  otherwise ;  it  is  not  a 

as  to  some  parts  and  not  to  others,  a  ground  of  demurrer  to  the  bill,  that  no 

demurrer  to  the  whole  bill  for  want  of  ticket  was  issued  with  the  subpoena, 

affidavit  is  bad.    Laight  t;.  Morgan,  2  Ludington  v.  Elizabeth, 32  N.T.Eq.  1C9. 

Cai.  Cas.  (N.  Y.)  344.  6.  Orvis  v.  Cole,   14   111.   App.  283. 

OI)Jsctionon,TaJce&atH6azliig. — It  has  See  also  article  Bills  in  EquiTY,  vol. 

been  held  that  the  objection  that  a  bill  3,  p.  371. 

ii  not  verified  may  also  be  taken  ad-  7.  Downer  v,  Staines,    4  Wis.  372, 

vantage   of    at    the    hearing.    Mount  5  Wis.  159. 

Ho%,  etc..  Turnpike  Co.  v.  Ferree,  17  8.  Orvis  v.  Cole,  14  111.  App.  283; 

N.  J.  Eq.  117.  Downer  v,  Staines,  4  Wis.  372,  5  Wis. 

S.  Langdeirs  Eq.  PI.  (2d  ed.)  108.  159. 

8.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  563 ;  9.  Stirrat  v.  Excelsior  Mfg.  Co.,  44 

Story's  Eq.  PI.,  (  547;  Hare  on  Dis-  Fed.  Rep.  142;   Pacific  R.  Co.  of  Mis- 

covery  4.  souri  v.  Missouri  Pac.  R.  Co.,  11 1   (J. 

1  Dan.  Ch.  Pr.  (5th  Am.  ed.)  562,  S.  522.    See  also  article  Surplusage. 

7<^-  io.  Pacific  R.Co.  of  Missouri  v,  Mis- 

B.  Livingston  v,  Marshall,  82  Ga.  281.  souri  Pac.  R.  Co.,  iii  U.  S.  522.      See 

AeUoB  to  Quiet  Title— Failure  to  Issue  also  Moore  v.  Harper,  27  W.  Va.  362. 

ISektt  wttli  Subpcana. — In  an  action  to  11.  Dan.  Ch.  Pr.  (2d  Am.  ed.)  401 ; 

quiet  title  to  land  under  a  statute  pro-  Foster's  Fed.  Pr.,  §  68 ;    Pacific  R.  Co. 

^ding  for  this  kind  of    action,   and  of  Missouri  v,  Missouri  Pac.  R.  Co.^ 
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for  demurrer.  An  objection  to  these  defects  can  only  be  raised  b} 
way  of  exceptions  to  the  bill,' 

Tm.  FtnrcTiovs  of  Gerskai  axs  Sfeciai  DEinrxaEBS — (See  aisc 
XV.  Frame  of  Demukreb)-!.  Defcoti  Raaohod  by  Q«neral  Da 
mnmr. — A  demurrer  is  general  when  no  particular  cause  is  alleged 
other  than  that  the  "bill  is  without  equity,"  and  such  a  demurre 
will  be  sufficient  to  reach  defects  of  substance,  although  it  isusua 
to  state  special  causes.* 

Ordinarily,  only  defects  of  substance  are  reached  by  general  de 
murrer,  and  no  objections  for  want  of  form  can  properly  be  raise( 
thereby. " 


III  U.S.  533.  See a1«o  article  Scandal 
AND  Ihpektinence. 

1.  Stlrmt  V.  Excelsior  Mfg.  Ca.,  44 
Fed.  Rep.  14a;  Pacific  R.  Co.  of  MU- 
Bourl  V.  Miuouri  Pac.  R.  Co.,  iii  U.  S. 
53»- 

S.  Dan.  Ch.  Pt.  (6th  Am.  ed.)  586; 
Naah  V.  Smith,  6  Conn.  431.  See 
McCaleb  v.  Crjchfield,5  Heiik.  (Tenn.) 

A  eeneral  demuiTeT  for  want  of 
equltj  only  ralaci  the  question  whether 
there  Is  any  equity  whatever  in  the  bill. 
Cochrane  c.  Adamffi  50  Mich.  16. 

Failan  to  State  Oauae  of  Aotton. — A 
demurrer  that  a  bill  does  not  state  facta 
BufHcient  to  constitute  a  cause  of  action 
is  unknown  to  chancery  practice,  and 
is  at  most  nothing  more  than  the  gen- 
eral demurrer  for  want  of  equi^.  Nich- 
olas V.  Murray,  c  Sawy.  (U.  S.)330. 

».  Florida.— WzCoj  v.  Boley,  11  Fla. 
803. 

Georgia Reese   v.    Reese,    89   Ga. 

645 ;  Printup  v.  Rome  Land  Co.,  90 
Ga.  180;  James  v.  Atlanta  St.  R.  Co., 
90    Ga.  ^5;     Hughes    v.  Hughes,  71 


Ga.  173. 


.  Hattenback, 


Iowa. —  Holklna 
Iowa  314. 

Ma»acktisttlt. — Billing*  v,  Mann, 
156  MaM.  303. 

Anssiiiiffi.—Teaxn  v.  Shirley,  31 
Misa.  301. 

New  yefjer.— Marsh  v.  Marsh,  16 
N.J.  Eq.  391 ;  "Miller  v.  JamUon,  14  N. 
J.  Eq.  41;  Boon  v.  Pierpont,  18  N.J. 
Eq.  7;  Wilson  v.  Hill,  46  N.  j.  Eq.  367. 

New  fork. — Beach  v.  Beach,  11 
Paige  (N.  Y.J  161. 

Kfrnen^—Stewart  v.  Flint,  J7  Vt, 
1 16. 

Uniifd  States.— VMii:z  v.  Bransford, 
31  Fed.  Rep.  458;  Nicholas  v.  Murray, 
S  SawT.  (U.S.)  jao;  Taylorti. Holmes, 
14  Fed.  Rep.  498. 


tlona. — Upon  a  general  demurrer  to  th 
whole  bill,  the  defendant  cannot  rais 
the  objection  that  aome  of  the  allega 
tiona  and  charges  in  the  bill  are  un 
necessary  and  impertinent.  Beach  1 
Beach,  11  Paige  (N.  Y.)  161. 

Tba  Omlaalon  of  Pitftrnlanta'  Nama 
ttvm  the  Frayar  (Or  Anavar  cannot  b 
taken  advantage  of  by  general  dc 
murrer.  Boon  v.  Pierpont,  a8  N.  ' 
Eq-7- 

Bzoaptlou— TToHf  ef  Offer  to  D 
Equity.— \i  a  bill  cootains  no  offer  t 
do  equity  when  tbli  is  requisite,  thl 
defect  may  he  taken  advantage  of  o 
general  demurrer  for  want  of  equitj 
Perry  f.  Carr.  41  N.  H.  371;  Godbol 
o.  Watts,  a  Anstr.  543  ;  Inman  v.  Weai 
fng,  3  De  G.  &  S.  739  As,  for  in 
stance,  where  a  bill  to  redeem  from 
sale  on  execution  upon  a  right  of  n 
demption  contaias  no  averment  c 
readlneas  to  pa;  or  an  offer  to  pay,  i 
may  be  reached  by  general  demurre 
Perry  «.  Carr,  41  N,  H.  371. 

Want  of  Affidavit.  —  Mr.  Daniel 
states  that  some  bills  may  be  demurre 
to  on  the  ground  that  they  are  not  ac 
companied  by  an  affidavit,  and  that  th 
demurrer  may  be  either  general  c 
apeclal,  and  that  the  objection  is  in  fat 
an  objection  to  the  equity,  because  th 
case*  in  which  an  affidavit  is  require 
are  those  in  which  the  court  has  n 
jurisdiction  unless  upon  the  suppositio 
that  (he  fact  stated  in  the  affidavit  i 
true ;  and  the  court  requires  the  annexi 
tion  of  the  affidavit  to  the  bill  in  orde 
to  verify  that  fact  Dan.  Ch.  Pr,  (6t 
Am.  ed.)  .^87, 

Want  of  Bnfflelaiit  FoUtlTnwH. — It  : 
said  that  the  objection  for  want  of  ru 
ficient  positlveness  In  plaintiff's  atati 
ments  of  facta  within  hi*  own  know 
edge  may  t>e  taken  by  general  de 
murrer.  Dan.  Ch.  Pr.  (6tli  Am.  ed, 
S88. 
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2.  statutory  ProvisionB  Belating  to  General  Demurrer. — In  some 
jurisdictions,  general  demurrers  are,  in  effect,  abolished  by  statutory 
provisions,  which  require  all  demurrers  to  state  specifically  the 
particular  ground  of  demurrer.  Under  these  statutes,  a  demurrer 
assigning  want  of  equity  as  the  ground  thereof,  without  stating  in 
what  the  want  of  equity  consists,  is  insufficient.^ 

3.  Defects  Beached  by  Special  Demurrer. — Special  demurrers  spe- 
cifically point  out  the  particular  imperfections  of  a  bill,  and  are 
made  use  of  where  the  objection  is  only  to  ih^form  thereof.* 

IX.  CoiTBTBVCTloir  OF  Bnx  OK  Dexxtbbeb. — On  demurrer  to  a  bill, 
the  allegations  thereof  must  be  construed  most  strongly  against 
the  pleader,  as  the  presumption  is,  that  the  plaintiff  has  stated 
his  case  in  the  most  favorable  way  for  himself,  and  that  material 
facts  not  averred  do  not  exist.* 

1.  ^/a^ama.— Chambers  v.  Wright,  2.  Cooper's    Eq.   PI.   ii8.    See  also 

52  Ala.  444;  Humphreje  t^.  Burleson,  73  Hanlon  v.  Primrose,  56  Fed.  Rep.  600, 

Ala.  I ;  McGuire  v.  Van  Pelt,  55  Ala.  and  cases  cited  supra^  under  i .  Defects 

344;  Erwin  v,  Reese,  54  Ala.  589;  Hart  Reached  by  General  Demurrer, 

V.  Clark,  54  Ala.  490;  Lesslie  v.  Rich-  3.  Birmingham  Warehouse,  etc.,  Co. 

ardson,  60  Ala.  5^ ;  Alabama  Ware-  v,  Eljton  Land  Co.,  93  Ala.  553;  Lewis 

house  Co.  V,  Jones,  63  Ala.  550;  Tubb  v,  Mohr,  07  Ala.  366;  Tones  v,  Latham, 

V.  Fort,  58  Ala.  377;  Beebe  v.  Morris,  70  Ala.  164;  Bercy  v.  Lavretta,63  Ala. 

56  Ala.  535.  374 ;  Reel  v.  Overall,  39  Ala.  142;  Law- 

Tennessee, — Chesney  v,  Rodgers,  i  rence  v.  Traner,  136  111.  474;  Colum- 

Heisk.  (Tenn.)  339;  McCaleb  v,  Crich-  bine  v,  Chichester,  2  Phil.  38;  Smith  v. 

field,  5  Heisk.  (Tenn.)  288;  Kirkman  v.  Small,  14  Sim.  119.  See  also  Attj.-Gen. 

Snodgrass,  3  Head  (Tenn.)  370.    See  v.  Norwich,  2  Myl.  &  C.  424;  Foss  v. 

also  Finlej  v,  McCormick,  6   Heisk.  Harbottle,   3   Hare    503;  Padwick    v, 

(Ten.)  393.  Stanley,  9   Hare  637.    And  see  gen- 

A  demurrer  must  set  forth  specific-  erally,    article     Construction      op 

ally  the  causes  or  grounds  of  demurrer  Pleadings,  vol.  4,  p.  741. 

(Code,  §  3748),  and  the  court  cannot  **The  court  cannot  in  aid  of  the  bill 

consider  any  other  ground  unless  spe-  presume  the  existence  of  material  facts 

cifically  assigned.    Planters',  etc.,  Mut.  that  are  not  averred."    Lucas  v,  Oliver, 

Ins.    Co.    V,    Selma    Sav.     Bank,  63  34   Ala.  626;  Cockrell    v,  Gurley,   36 

Ala.  585;  Alabama  Warehouse  Co.  v,  Ala.  405. 

Jones,  62  Ala.  550.  InconfllBtent  Statements. — Where  the 

New  JWMj,  —  Under    New    Jersey  bill   contains  inconsistent    statements 

Chancery    Rule    235,    providing   that  the  defendant  is  entitled  upon  demur- 

'*  every  demurrer,  whether  general  or  rer  to  adopt  that  which  is  most  against 

special,     shall     state    the    particular  the  plaintiff.    Vernon    v.   Vernon,  2 

grounds  of   the  demurrer,'*   a  simple  Myl.  &  C.  145. 

statement  of  want  of  equity,  in  the  Amblgnoiu  StatementB  are  to  be  con- 
usual  language  of  a  general  demurrer,  strued  against  the  pleader,  but,  never- 
will  constitute  a  sufficient  specification  theless,  defendant  cannot  go  so  far  as 
of  the  ground  of  the  demurrer  in  cases  to  draw  any  inferences  of  facts  which 
where  the  court  finds,  on  looking  at  the  he  pleases,  not  inconsistent  with  the 
complainant's  bill,  that  his  right  to  re-  averments  in  the  bill.  Simpson  v, 
lief  is  doubtful  or  uncertain;  but  where  Fogo,  6  Jur.  N.  S  949,  39  L.  J.  Ch.  657. 
the  defect  is  obscure  or  latent  to  such  Statute  of  UmltationB. — An  averment 
an  extent  that  the  court,  on  inspecting  of  a  bill  in  chancery,  that  the  complain- 
the  complainant's  bill,  cannot  readily  ant's  mother  was  **an  infant  under  the 
discern  it,  there  the  demurrant  will  be  age  of  twenfy-one  years"  on  a  specified 
required  to  make  a  more  explicit  state-  day  which  was  twelve  years  before  the 
ment  of  the  ground  on  which  his  de-  filing  of  the  bill,  being  construed  most 
murrer  is  founded.  Essex  Paper  Co.  v.  strongly  against  the  pleader,  is  not 
Greacen,  45  N.  J.  Eq.  504.  equivalent  to  an  averment  that  she  was 
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X.  Who  kat  Dxmvb. — ^Tbe  objection  of  misjoinder  of  parties  a 
defendants  in  a  bill  is  a  mere  personal  privilege,  and  consequent!; 
those  only  can  demur  for  that  cause  who  are  improperly  joined. 
It  is  only  where  the  complainant  has  some  ground  of  relief  again: 
defendants,  where  his  claims  for  relief  against  them  respective! 
are  improperly  joined  in  one  suit  so  as  to  make  the  bill  multifar 
ous,  that  each  defendant  has  a  right  to  demur  upon  the  groun 
that  the  other  defendant  is  improperly  joined  with  him  in  th 
suit.» 

XL  JODrr  Dekueeebs. — If  several  defendants  join  in  a  demurrei 
the  demurrer  may  be  good  as  to  one  and  bad  as  to  another,  an 
be  sustained  as  to  one  and  overruled  as  to  another."  It  has  bee 
held,  however,  that  this  rule  is  applicable  only  where  the  defenc 
ants  demur  specially.* 

Xn.  DsmissES  Oee  Tsmra  —  (See  also  XIII.  2.  Demurre 
WHEN  Overruled  by  Plea  or  Answer.) — Where  the  cause 
of  demurrer  are  assigned  orally,  the  demurrer  is  said  to  be  Of 
tenusfi  Where  a  demurrer  to  the  whole  bill  is  put  in  for  cause 
assigned  on  the  record,  if  those  are  overruled  the  defendant  wl 
he  allowed  to  assign  other  causes  of  demurrer  ore  ternis  at  th 
argument." 

an   Infant  at  a   later  date,  and   being  for  specific  performance  of  the  Inatn 

tbuB  construed   the   bill  (howl  on  its  ment,   It  la  not  for  the   partj   agtuni 

face  that  the  asBCrted  claim  Is  barred  bj  whom     the    specific     performance 

the  Btaiute  of  limitations  of  ten  years,  sought  to  demur.    Davis  v.  Henrjr, 

Bercj  V.  Lavretta,  63  Ala.  374.  W.  Va.  571. 

laccpaeltr  to  H»ka  Oontraot. — Where,  .   B.  London  v.   Lerj,  8   Ves.Ir.  ^Oi 

on  Che  face  of  a  bill  to  enforce  a  con-  Wooden  v.  Morris,   3   N.  J.   Eq.   6; 

tract,  il  appears  to  be  doubtful  whether  Young   i>.   Paul,   10    N.    J.    Eq.   40 

at   the   time  it  was  made   the   parties  Barstow  v.  Smith,  Walk.  (Mich.)  39. 

were  capable  of  contracting  with  each  Sweet  v.  Converse,  SS  Mich.  I ;   Dzii 

other,  the  court  will  intend  that  it  wa«  Irnslti  k,  Jacksonville  Bank,  aj  Fla.  34* 

made  at  a  time  when  the  parties  were  Lancaater   v.   Roberts,    144    111.    31 

not  capable  of  contracting  with  each  Crane  v.  Deming,  7  Conn.  387. 

other.     Reel  v.  Overall,  39  Ala,  136.  Joint  and  Baranil  l>anmrrar. — A  joli 

Sxeeptlon  to    Bnle — Tennttsee. — In  and  several  demurrer  by  husband  at 

Tennessee  the  presumption  is  in  favor  wife,  to  a  bill  in  cbaacerj  for  a  for< 

of  the  bill,  and  In  case  of  doubt  such  closure  of  a  mortgage,  on   the  grour 

construction  will  be  given  as  will  sup-  that  it  seeks  a  personal  decree  again 

port  the  bill  on  demurrer.     French  v.  the  latter  for  any  balance  of  Indebtei 

Dicke/,  3Tenu.Ch.  301;  Wells  v.  Col-  ness  which   maj  remain  due  after  tl 

lins,  II  Lea  (Tenn.)  313;  Anderson  v,  sale  of  the  mortgaged  premises,  shou 

Mullenix,  5  Lea  (Tenn.)  289;  Thomp-  be  overruled  as  to  the  former  and  su 

■on   V.  Paul,  8  Humph.   (Tenn.)   114;  tained  as  to  the  latter.     Dzialynski 

Kerr  v.  Kerr,  3  Lea  (Tenn.)  234 ;  Lin-  Jacksonville  Bank,  33  Fla.  347. 

coin  V.  Purcell,  3   Head  (Tenn.)  154;  4.  Sweet   v.   Converse,   88   Mich. 

HobbB   V.    Memphis,   etc.,   R.    Co.,  9  See    also    Baratow   v.    Smith,    Wal 

Heisk.  (Tenn.)  873.  (Mich.)  394;  Wooden  v.  Morris,  3  t 

1.  See  article  Partibs.  J.  Eq.  65. 

3.  See  articles  Multifariousness  B.  i  Danlell's  Ch.  Pr.  (6th  ed.)  589. 

and  Partihs.  a.  Stillwell  -d.  M'Neely,  2  N.  J.  E 

mnBtiatlou.— If   a   party   holding    a  305 ;  Barrett  v.  Doughlj,  35  N.  1,  E 

9  Km  I  trusteeship,  by  reason  of  holding  3S0;  Garlick  v.  Strong,3  Paige  (N.Y 

an  instrument  as  an  escrow,  does  not  440 ;  McDermott  v.  Biols,  R.  M.  Char' 

demur  for  being  made  a  party  to  a  bill  (Ga.)   a8i ;   Wake  u.  Parker,  3   Ke( 
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Such  a  demurrer  must  be  coextensive  with  the  demurrer  upon 
the  record,  or,  in  other  words,  for  some  cause  which  covers  the 
whole  extent  of  the  demurrer.* 

A  demurrer  ore  tenus  must  be  to  that  to  which  the  defendant 
has  demurred  on  the  record.  If  the  cause  of  the  demurrer  on 
record  is  not  good,  he  may,  at  the  bar,  assign  other  causes,  but  he 
cannot  demur  ore  tenus  on  a  ground  which  he  has  not  made  the 
subject  of  demurrer.* 

Such  a  demurrer  can  only  be  allowed  for  a  new  cause.  It  can- 
not be  allowed  on  a  point  which  has  already  been  overruled.* 

On  a  demurrer  to  a  bill  for  want  of  equity,  the  defendant  can, 
ore  tenus,  assign  as  error  any  defect  in  substance.* 

Oorts. — A  party  availing  himself  of  the  right  to  demur  ore  tenus 
must  pay  the  costs  of  the  demurrer  of  record,^  and  it  has  been 
held  that,  on  sustaining  a  demurrer  ore  tenus,  defendant  will  not 
generally  be  entitled  to  costs.® 

ynrr  Deiiubbeb  ik  CoKJinfciioir  with  Otheb  Defehses— 1.  Sev- 
eral DrfenaeB  PermisBlble. — In  the  absence  of  statutes  or  rules  of 

59;  Pitts  V.   Short,  17  Yes.  Jr.   315;  /^jfiM  at  the  argument,  though  a  general 

Hastings  V.  Belden,  55  Vt.  373;  Burk  t^.  demurrer  for  want  of  equity  be  over- 

Muskegon  Mach.,  etc.,  Co.,  98  Mich,  ruled.    Barrett  v.  Doughtj,  25  N.  J. 

614.  Eq.  380. 

Does  Not  Lie  to  Part  of  BQl. — It  has  When  want  of  equity  and  a  mis- 
been  held  that  a  demurrer  ore  tenus  joinder  of  one  party  are  alleged,  a  mis- 
cannot  be  made  to  a  part,  but  only  to  joinder  of  other  parties  may  be  assigned 
the  whole  of  the  bill.  Shepherd  v,  orally.  Hastings  v.  Belden,  55  Vt. 
Lloyd,  3  Y.  &  J.  490,  but  see  Crouch  -z;.  273. 
Hickin,  i  Keen  385.  Want  of  Jurladlotlon. — On  a  general 

1.  Barrett  v.  Doughy,  35  N.  T.  Eq.  demurrer  for  want  of  equity,  the  defend- 
380;  Stillwell  V.  M'Neely,  2  N.  J.  Eq.  ant  may  demur  ore  tenus  for  want  of 
305;  Clark  V.  Davis,  i  Harr.  (Mich.)  jurisdiction  ofparties  on  subject-matter. 
337;  Burk  V,  Muskegon  Mach.,  etc..  Barber  v.  Barber,  5  Jur.  N.  S.  1197. 
Co.,  98  Mich.  614;  Equitable  L.  Assur.  Incaiiaelty  to  Sua. — On  a  general  de- 
Soc.  V,  Patterson,  i  Fed.  Rep.  136;  murrer  for  want  of  equity,  defendants 
Garlick  v.  Strong,  3  Paige  (N.  Y.)  440;  may,  if  they  cannot  sustain  the  demur- 
Wake  v.  Parker,  3  Keen  59;  Pitts  v.  rer  on  the  record,  demur  ore  tenus  on 
Short,  17  Ves.  Jr.  315;  Hastings  v.  the  ground  that  the  suit  is  brought  by 
Belden,  55  Vt.  373.  Contra,  Wright  a  married  woman  in  her  own  name, 
V.  Dame,  I  Met.  (Mass.)  337.  whereas  it  should  be  brought  by  the 

S.  Pitts  V.   Short,   17  Ves.   Jr.  315;  next    friend.     Garlick    v»    Strong,    3 

Atty.-Gen.  v.  Brown,  i  Swanst.  2&.  Paige  (N.  Y.)  440. 

See  also  Hook  v»  Dorman,  i  Sim.  &  0.  Attv.-Gen.  v.  Brown,  i  Swanst. 

S.  328.  388;    Robinson  v.  Smith,  3  Paige  (N. 

mutratlon. — If  a  demurrer  goes  to  Y.)  333;   Garlick  r.  Strong,  3  Paige 

the  whole  bill,  a  demurrer  ore  tenus  to  (N.  Y.)  440. 

the  prayer  for  relief  is  bad.    Equitable  6.  Taylor  v.  Holmes,  14  Fed.  Rep. 

L.  Assur.  Soc.  v.  Patterson,  i  Fed.  Rep.  501. 

126.    Contra,  Wright  t*.  Dame,  i  Met.  Defect  of  Partlea. — If  an  objection  as 

(Mass.)  237.  to  parties   be   made  ore  tenus  at  the 

S.  Bowman  v.  Lygon,  i  Anstr.  4.  hearing,  the  plaintiff  will  be  allowed 

4.  Hastings  v.  Belden,  55  Vt.  273 ;  to  amend   with  costs,   Newton  v.  Eg- 

Barrett  r.  Doughty,  35  N.  J.  Eq.  380;  mont,  4  Sim.  574;  Taylor  v.  Holmes, 

Stillwell  V,  M'Neely,  2  N.  J.  Eq.  305;  14  Fed.  Rep.  499;  unless  permission  is 

Pratt  V.  Keith,  10  Jur.  N.  S.  305.  asked  to  amend  the  bill  more  exten- 

Knttifiuloiisnau  or  Mlalolnder  may  be  sively  than  by  merely'  adding  parties, 

Assigned  as  a  cause  of  demurrer  ore  Newton  v,  Egmont,  4  Sim.  574. 
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court  providing  otherwise,  defendant  may  demur,  plead,  answe 
or  disclaim  as  to  dificrent  parts  of  the  bill ;  but  each  mode  i 
defense  must  be  applied  to  a  distinct  part  of  the  bill,  and,  i 
applied,  each  must  be  consistent  with  the  other,  so  that  one  do 
not  overrule  the  other.* 

Dauntnar  to  Put,  FIm,  a>  Annnr  to  BamklAdar, — If  a  demurrer  go 
only  to  a  part  of  the  bill,  it  is  necessary  to  put  in  a  plea  i 
answer  to  the  other  part ,■ 

2.  Demurrer  when  Orerroled  by  Plea  or  Aniwer. — A  demurrer  i 
a  bill  or  any  part  thereof  is  overruled  by  a  plea  either  to  tl 
whole  bill  or  to  the  same  part  thereof.'  So,  also,  a  demurrer  i 
the  whole  bill  or  to  a  part  of  it  is  overruled  by  an  answer  to  tl 
bill  or  to  the  same  part  of  it  ^  and  defendant  cannot,  after  1 


1.  See  Answers  in  EqjJiTY  Plbao- 
IKO,  TOt.  I,  p.  S89 ;  Leacraft  v.  Dentp- 
rer,  4  PaiBC  (N,  Y.)  124;  Summen  v. 
Murraj-,  a  Edw.  Ch.  (N.  Y.)  aos; 
Bnien  i..  Brucn,  4  Edw.  Ch.  {N.  Y^) 
640 ;  Veghte  v.  Raritan  Water  Power 
Co.,  19  N.J.   Eq.  145;  DroBtev.  Hall     <Pa-)s: 


(N.  J.  1894),  19  Atl.  Rep.  437;  S»un- 
deri  V.  Gregorj,  3  Helik.  (Tenn.)  567; 
Bull  V.   Bell,  4  Wis.  54;  Ltvin^ton  v. 


S.  Pl«a  OT«nnlM  Dannimr. — Chan 
Caie,  I  Bland  (Md.)  ao6;  Souzer 
De  Me>er,  1  Paige  (N.  Y.)S74;  Cla 
o.  Phelps,  6  Johns.  Ch.  (N.  Y.)  ai 
Laight  II.  Morgan,  I  Johns.  Ci 
(N.  Y.)  419;  Wolf  V.  Eynn. 
-    ■  Barb*    ■      ■ 


arbey's  Appeal, 


119  Fa.  ! 


Telephi 


)   7" 


;  U.  S.  ■ 


30  Fed.  Rep.  51 
.resceni  1,117  Live-Stock,  etc.,  C 
'.  Butchers'  Union  Live-Stock,  et 
:o.,  13  Fed.  Rep.  335 ;  Potter  v.  h*y< 
Eq.  Abr.  43;  Dormer  v.  Fortescue 
' '■"    """      Lowndes  v.   Gamelt,   f' 


Story,  9  Pet.  (U.  S.)  633;   I^erpont 
Fowle,   a  Woodb.  &   M.    (U.    S.)   33; 
Basey  v.  Gallagher,  30  Wall.  {U.   S.) 
670;  Jones  V.  Strafford,  3  P.  Wins.  81. 

A  demurrer  to  a  part  of  a  bill  fol- 
lowed by  an  answer  as  to  the  rest  I*  not 

deemed  overruled  or  withdrawn.   Pier-  Gold  Miii.  Co.,  8  Jur.  N.  S.6941  Bain 

pont  V.   Fowle,  a   Woodb.  &   M.  (U.  v.  M'Gee,  i  Smed.  &  M.  (Miss.)  308. 

S.)  13.  The   demurrer  of  one  defendant 

DamnirarM  Diaoaraxrand  Anawar  to  not  overruted   bj  the  plea  of  a  co<i 

BaUar.— Upon  a  bill  for  discovery  and  fendant.     Dakin  v.  Union  Pac.  R.  C 

relief,  defendant  may  answer  and  make  5  Fed.  Rep.  66g. 

the  discovery  sought  by  the  bill  and  «.  Aiiawar  Oramdaa  Daaunrrar — Ai 

may    demur    as    to    the    relief    only.  dama. — Ray  v.  Womble,  56  Ala.  3a. 

Brownell  v.  Curtis,   10   Paige  {N.  Y"^^)  Con iifir'rcii/.—Hoadtey  v.  Smltb, 

310;  Livingston  I'.  Harris,  3  Paige  (N.  Conn.  371. 

Y.)  5J8;  Hodgkin  v.  Longden,  8  Ves.  Geor^o .—McDermolt  v.  Blola,   1 

Jr.  3;  Roberdeau  v.  Rous,  i  Atk.  544.  M.  Charlt.  (Ga.)  aSi. 

a.  Rowe  ».  Tonkin,  1 1  Jur.  N.  5.849;  Misaissiffi, — Gray    v.    Reean, 

M  Beav.  115;    Powell   v.   Ardeme,    i  Miss.  304;  Fall o.  Hafter,4o  MiBS.6o 


(Miss.)  308;   Bond  v.  Jones,  8  Sme 


416;  Laight  „     ,     , 

Cas.    (N.   Y.)   439;    I    Dan.    Ch.   Pr. 
(6lh  ed.)  583. 

If  defendant  demurs  because  the  bill  _.         _, . 

containssevcraldlstinct  charges  against    J.  1894),  39  Atl.  Rep.  437. 


several  defendants,  he  must,  by  : 
deny  combination  If  it  is  charged  In  the 
bill.  Powell  !■.  Arderne,  I  Vern.  416. 
natatory  Oliaiisa  of  Rule. — i ;  &  16 
Victoria,  c.  86,  authorized  a  defendant 
to  demur  to  part  of  a  bill  without  an- 
swerincr  the  rest.  Hitchen  v.  Birks,  L. 
R.  10  Eq.  471:  Burton  v,  Robertson,  6 
Jur.  Nr£  1014. 


JVeai   Tori. — Leaciw  v.  Demprc 


4    Paige   (K.    Y.)    134;    Summers 
Murray,   a    Edw.    C 


Edw.  Ch.  (N.  Y.)  : 
,  I  Edw.  Ch.  (N.  "V 
6^;  Jarvis  v.  Palmer,  11  Paige  (; 
Y.)  6go;  SpofFordT>.Mannlng,6PaI, 
(N.  Y.)383. 

Oii'd.— Kisor  v.   Stanclfer,   Wrig 
(Ohio)  323. 
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has  answered  the  original  bill,  if  the  plaintiff  amends,  put  in  a 
general  demurrer  to  the  whole  bill,  because  the  answer  will  over- 
rule  the  demurrer.^ 

Statatorj  Change  of  BuU. — In  some  jurisdictions,  the  foregoing  rule 
has  been  either  modified  or  entirely  abrogated  by  statutes  or  rules 
of  court.* 

3.  Incorporatiiig  Bemurrers  in  Answers. — It  has  been  held  per- 

Pennsylvania.  —  Barbej's    Appeal,  to  some  part  of  the  same  matter  which 

119  Pa.  St.  413 ;  Thomas  v,  Boswell,  may  be  covered  by  such  demurrer  or 

37  Leg.  Int.  (Pa.)  147.  plea.      Construing  Rules  32  and  37, 

South   Carolina, — Miller  v,  Furse,  Blatchford,  Chief  Justice,  in  Hayes  v, 

I  Bailey  Eq.  (S.  Car.)  187.  Dayton,  8  Fed.  Rep.  70a,  held  that  a 

TVnji^^jtf^.— Saunders  v.  Gregory,  3  demurrer  to   the  whole  bill  was  not 

Heisk.  (Tenn. )  567 ;  Cooke  v,  Richards,  overruled  by  an  answer  to  the  whole 

II  Heisk.  (Tenn.)  711.  bill.    But  in  a  later  decision  (Adams  v. 
England, — ^Done  v.  Peacock,  3  Atk.  Howard,  9  Fed.  Rep.  347),  the  learned 

726;   Corbett  v.   Hawkins,   i   Y.  &J.  judge,    without   noticing   his  former 

431 ;  Archer  v.   Little,  i   Bli.  N.   S.  decision,  held  that  a  demurrer  to  the 

273;    Roberts  v,   Clayton,    3    Anstr.  whole  bill  is  overruled  by  putting  in 

715;  Salkeld  v,  Phillips,  a  Y.  &  Coll.  an  answer  to  the  whole  bill.     To  the 

580;  Skey  V.  Garlike,  i  De  G.  &  Sm.  same  effect  is  Fuller  v.  Knapp,  2±  Fed. 

396;  Crampton  v,  Meath,  z  San.  &  Sc.  Rep.  100;  and  it  has  also  been  held  (U. 

297;    Slade  V.  Slade,  11   L.  J.  N.  S.  S.  v.  American  Bell  Telephone  Co., 

Ch.  143, 6  Jur.  31.  See  also  Fitzmaurice  30  Fed.  Rep.  523 ;  Crescent  City  Live- 

V.  Sadlier,  la  Ir.  £q.  Rep.  136.  Stock,  etc.,  Co.  v.  Butchers'   Union 

Where  a  bill,  the  gravamen  of  which  Live-Stock,  etc.,  Co.,  12   Fed.   Rep. 

is  fraud,   is  demurred  to,  an  answer  225)  that  a  defendant  cannot  be  allowed 

filed  denying  the  fraud  overrules  the  to  file  a  demurrer  to  the  whole  bill, 
demurrer.     Fall  v.   Hafter,  40  Miss.-   and  at  the  same  time  several  pleas. 

606.  And  in  Crescent  City  Live-Stock,  etc., 

Answer  Ooraiiig  Part  of  nseoTary  De-  Co.  v.  Butchers'  Union    Live-Stock, 

muxred  to. — If  a  defendant  demurs  to  etc.,  Co.,  12  Fed.  Rep.  225,  the  court, 

part  of  the  bill  for  discovery  and  re-  on  considering  the  equity  rules  men- 

lief,  and  answers  as  to  the  residue,  the  tioned,  says :  '*We  do  not  understand 

answer,  if  it  covers  any  portion  of  the  that  there  is  any  rule  that  allows  a 

discovery  to  which  the  demurrer  re-  defendant  to  demur  to  the  whole  bill, 

lates,  overrules  the  demurrer.  Spofiford  plead  to  the  whole  bill,  and  answer 

r.    Manning,    6    Paige  (N.  Y.)  383;  to     the    whole    bill,,  at    the    same 

Jarvis  v.  Palmer,  11  Paige  (N.  Y.)  650.  time." 

1.  Atkinson  v,  Hanwav,  i  Cox  360;  Vlrsliiia. — It  has  been  held  in  Vir- 
Ellice  V,  Goodson,  3  Myl.  &  C.  653 ;  ginia  that,  under  the  statutes  of  that 
Booth  V,  Stamper,  10  Ga.  114.  state,   a  defendant  in  chancery   mjiy 

2.  United  States.  —  In  the  United  answer  and  demur  at  the  same  time  to 
States  courts,  equity  rules  have  been  the  same  matter  in  the  bill.  Bassett 
passed  which  to  some  extent  modify  v.  Cunningham,  7  Leigh  (Va.) 
the  rules  stated  in  the  text.  402. 

Equity  Rule  32  permits  a  demurrer  Weet  Vlxglnia. — ^The  same  ruling  has 

to  a  part  of  a  bill,  a  plea  to  a  part,  and  been  made  in  West  Virginia.     Rosset 

an  answer  as  to  the  residue.  v,  Greer,  3  W.  Va.  i. 

Rule  36  provides  that  no  demurrer  Georgia. — In    Georgia    a    defendant 

or  plea  shall  be   held  bad  and  over-  may  either  demur,  plead,  or  answer  tc 

ruled    upon  argument  only    because  a  cause  in  equity,  or  he  may  file  two 

such  demurrer  or  plea  shall  not  cover  or  all  of  these  defenses  at  once  with- 

>o  much  of  the  bill  as  it  might  by  out  waiving  either.     Code  of  1892,  § 

law  have  extended  to.  1.'^'*    ^^^  ^^^  Leonard  v.  Stocks,  12 

Rule  37  provides  that  no  demurrer  Ga.  546. 

or  plea  shall  be  held  bad  and  over-  Kirine. — ^By  the  "rules  in  chancery 

ruled  upon  argument  only  because  the  cases"  in  this  state,  defendants  may 

answer  of  the  defendant  may  extend  severally   demur  and  answer  to  the 
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missible  in  some  cases  to  incorporate  demurrers  in  answers,'  an 
in  some  jurisdictions  there  is  express  statutory  authority  for  th 
practice.* 

XIV.  Dekuxxeb  Too  £xtzfbivz,  Bai  —  I.  The  Qeneral  Bn 
Stated. — It  is  an  elementary  principle  of  equity  pleading  that 
demurrer  which  is  too  broad,  and  which  embraces  that  which 
good  in  pleading  as  well  as  that  which  is  bad,  being  bad  in  part 
bad  in  toto  and  cannot  be  sustained." 


merits  of   the   bill  at  the  sai 

In  Buch  CBfies,  the   complaint 

not  replj  until    the  demurrer  is  ais- 

posed  of.     Smith  v,  Kelley,  56  Me.  tt,. 

HUMMtiiMetU.— If  the  defendant  in 
a  Buil  in  equity  files  a  demurrer  to  the 
bill  and  also  an  answer,  the  court 
maj,  under  Rule  32  in  chancery,  allow 
the  answer  to  be  withdrawn,  and  may 
hear  the  cBflcon  the  bill  and  demurrer. 
Fogg  !■.  Price,  145  Mass.  513. 

1.  McLane  v.  Johnson,  59  Vt.  337; 
Holt  V.  Daniels,  61  Vt.  89;  Murphy 
V.  Lincoln,  63  Vt.  278;  Wade  v. 
Pulsifer, 54  Vt.  45;  MeuiT.  Anthony, 
II    Ark.   411;   Lovette   v.   Longmire, 

14  Ark.  339;  Sullivan  v.  Hadley,  16  (Tenn.)  330;  Harding'  v.  Egin, 
Ark.  150;  Manning  v.  Merritt,  Clarke  Tenn.  Ch;  43 ;  Spofford  t>.  Smith, 
Ch.  (N.  Y.)  98;  Zabel  v.  Harshman,  N.  H.  366;  Ray  v.  Womble,  56  A 
68  Mich,  370.  33;  Craft  n.  Russell,  67  Ala.  9;  W 

Incorporating  a  demurrer  Into  an  bom  v.  Tllier,  lo  Ala.  310;  Crawfo 
answer  is  often  done,  and  no  violation  v.  Childress,  i  Ala.  483.  For  time 
of  the  rule  is  occasioned  if  the  demur-  hearing  demurrers  so  filed,  see  i'«/i 
rer  is  left  for  consideration  as  if  It  XVII.  Setting  Do-an  Demurrer  I 
stood  alone.  In  the  old  precedents,  Argitment  and  Hea. 
Instances  may  be  found  of  demurre 
and  pleas  incorporated  into  answers, 
but  In  each  case  the  answer  was  pro- 
visional, the  plea  ending  with  i 
mand  for  judgment,  and  then 
ceeding,  "and  if  this  defendant  shall, 
by  order  of  this  honorable  court,  be 
compelled  to  make  any  other  ani 
to  the  said  bill,  etc.,  then  and 
otherwise  the  defendant  saving,  1 
answereth  and  saith,"  going  through 
the  answer  as  if  no  plea  had  been  put 
in.  The  more  modern  practice,  how- 
ever, and  the  one  sanctioned  by  Mit- 
ford  and  other  standard  writers,  is  to 
file  each  pleading  by  itself.  But  in 
all  cases  the  demurrer  should  be 
brought  to  a  hearing  before  the 


time,  tions  the  sulGciency  of  the  facts 
need  afford  equitable  redress.  This  practi 
dis-  is  more  allowable  when  it  is  remei 
bered  that,  where  there  is  cause  of  c 
murrer,  which  may  not  go  to  t 
whole  equity  of  the  bill,  it  becom 
necessary  to  answer  and  demur  to  t 
bill  at  the  same  time,  thereby  invol 
a  question  not  infrequently  di: 
in  practice  to  determine,  the  pi 
point  at  which  the  answer  a 
demurrer  meet,  so  as  to  occupy  d 
tinct  ground,  and  at  the  same  tii 
forma  response  tothewholebill.  Me 
■a.  Anthony,  11  Ark.  433. 
3.  See   Kyle    11.    Riley, 


Arfftiment  and  Hearing. 

S.  .,4/aja)na.— George  t>.  Central! 
etc.,  Co.,  loi  Ala.  607. 

Florida. — Thompson  *.  Maxwell, 
Fla.  773;  El  Modello  Cigar  Mfg.  C 
i>.  Gato,  35  Fla.  8S6. 

"  X""' — Hailehurat  v.  Savanni 
.Ca.,43Ga.  13;  Lowe  v. Burl 
79  Gtt.  166;  Reese  -a.  Reese,  89  C 
645 ;  Griggs  v.  Thompson,  I  Ga.  Di 
146;  Hollsclaw  r.  Johnson,  3  Ga.  Di 
146. 

Illinoit. — Goocb  V.  Green,  103  I 


I  tried  on  its  merits.  Holt  v.  Dan- 
iels, 61  Vt.  94. 

In  chancery  there  is  a  practice  allow- 
able and  for  many  purposes  quite  con- 
renient,  which  is,  to  raise  and  reserve 
the  question  of  law  in  the  answer, 
thereby  making  the  answer  a  response 
to  the  facts  of  the  case  whilst  it  ques- 


Indiana. — Fancher  t 
lackf.  <Ind.)  139- 

A'ex/Bc* v.— Graves  v.  Downey,  3 
.  Mon.  (fcy.)  356. 
Maine. —OMTna   -v.    Hobbs,   39  It 
Weston   V.    Blake,  61   Me.  41 


373: 

Massacbui 
13  Met.  (Mass.)  333;  Pope  v.  Leonai 
115  Mass.  386. 

ilfirj>>>i».— Williams   v.    Hubbai 
Walk.  (Mich.)  38. 

Afississippi. — Morton    v.    Grens 
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If  a  demurrer  goes  to  the  whole  bill,  a  part  of  which  is  good,  or 
if  it  goes  to  a  part  of  the  bill  and  the  demurrer  is  not  good  to  the 

Academies,  8  Smed.    &    M.    (Miss.)  Trust,  etc.,  Co.  v,  Rhode  Island  Hos- 

773;  Canton  Cotton  Warehouse   Co.  pital  Trust  Co.,  36    Fed.   Rep.  863; 

V.  Potts,  68  Miss.  637;  Graves  v.  Hull,  Stephens  v.  Overstolz,  43  Fed.  Rep. 

27  Miss.   419;   Anding  v.    Davis,   38  465;  Stewart  v.  Masterson,  131  U.  S. 

Miss.  574.  151 ;  Failey  v.  Talbee,  55  Fed.  Rep.  892, 

Missouri. —  Ulrici     v,     Papin,     11  England, — ^,  Wynne      v,      Jackson, 

Mo.  42.  M'Clel.  &  Y.  35;  Phipps  v.  Steward, 

Ne-w  Hampshire. — Craft  v.  Thomp-  i  Atk.  286;   Tom  v,  Deane,  8  Ir.  Eq. 

son,  51  N.  H.  536;  Currier  v.  Concord  Rep.  39;  Vaillant  v.  Dodemead,2  Atk. 

R.  Corp.,  48  N.  H.  321;   Bay   State  524;   Waterford  v.  Knight,  9  Bli.  N. 

Iron  Co.  V.  Goodall,  39  N.  H.  236.  S.   307,  3  CI.   &   F.  270;   Knight  v, 

Newyersey. — Cutwater  v.  Berry,  6  Mosely,  Ambl.  176 ;  Baker  v.  Pritch- 

N.  T.  ^.  63';    Reading  v.  Stover,  32  ard,  2   Atk.  389;    Huggins  v,  York- 

N.  J.  Eq.  327;  Vanderveer  v.  Stryker,  Buildings  Co.,  2  Atk.   44,   Barn.   83; 

8  N.  J.  Eq.  175 ;  Metier  v.  Metier,  18  Suffolk  v.  Green,  i  Atk.  451 ;  Atty.- 

N.  J.  Eq.  270;  Banta  v,  Moore,  15  N.  Gen.  v.  Brown,  i  Swanst.  J04,  i  Wils. 

i.  Eq.  98;   Davison  v,  Perrine,  22  N.  323;  Baker  v.  Mellish,  11  Ves.  Jr.  68; 

.  Eq.  87 ;  Black  v.  Black,  27  N.  J.  Eq.  Todd  v.  Gee,  17  Ves.  Jr.  273 ;  Ovey  v, 

666;  Fairchild  v.  Hunt,  14  N.  J.  Eq.  Leighton,  2  Sim.  &  S.  234. 

367.  In  Kentucky,  it  has  been  held  that  a 

Netv    Tork. — Stuyvesant     v.    New  demurrer  may  be  sustained  to  part  of 

York,  II  Paige  (N.  V.)  430;   Frost  v,  a  bill  and  overruled  as  to  another  part. 

Beekman,  i  Johns.  Ch.   (N.   Y.)  302;  Pope  v.  Stansbury,  2  Bibb   (Ky.)  484. 

Kuypers  v.  Reformed  Dutch  Church,  Ctoneral  Demurrer  to    Original    and 

6  Paige  (N.  Y.)  570;  Methodist  Epis-  Amended  BUL — If  one  demurrer  is  filed 

copal  Church  v.  Jaques,  i  Johns.  Ch.  to    an  original  and  an  amended  bill, 

<N.  Y.)  74;   Whitlock  v.  Duffield,  2  and  one  is  demurrable  and  the  other 

Edw.  Ch.  (N.  Y.)  366;  Jewett  v.  Pal-  not,  the  demurrer  will  not  be  sustained 

mer,  7  Johns.  Ch.  (N.  Y.)  65;  Whit-  as  to    either.  Fay   v.  Jones,   i    Head 

beck  V.  Edgar,  2  Barb.   Ch.   (N.  Y.)  (Tenn.)  442. 

T06;  Higinbotham  v.  Burnet,  5  Johns.  Demurrer  to  Bill  Contalnlnf  SnpiOe- 
Ch.  (N.  Y.)  185;  Laight  v.  Morgan,  i  mental  Matter  Improperly  Ineerted. — 
Johns.  Cas.  (N.  Y.)  429;  Varick  v.  Where  supplemental  matter  is  im- 
Briggs,  6  Paige  (N.  Y.)  329.  properly  inserted  in  a  bill  of  revivor 
North  Carolina. — Earp  v.  Earp,  i  and  supplement,  it  does  not  author- 
Jones  Eq.(N.  Car.)  239;  Fairly  v.  Priest,  ize  the  defendant  to    demur   to    the 

3  Jones  Eq.  (N.  Car.)  21;  Barnawell  whole  bill.  He  should  demur  to  the 
f.  Threadgill,  5   Ired.  Eq.  (N.  Car.)  supplemental   matter  only.  Randolph 
86;  Sikes  v.  Truitt,  4  Jones  Eq.   (N.  v.  Dickerson,  5  Paige  (N.  Y.)  517. 
Car.)  364;    Thompson  v.   Newlin,   3  General    Demurrer    In    Ck>nJtinctlon 
Ired.  Eq.  (N.  Car.)  338.  with  Special    Demurrer.— It  has  been 

Ohio. — Carter  v,  Longworth,  4  Ohio  held  that  where  there  is  a  demurrer  to 

384.  the  whole  bill,  and  also  to  each  of  the 

Pennsylvania. — Corkin  v.  Blake,  4  several  claims  set  out  therein,  and   a 

Phila.  (Pa.)   10;   Thomas  v.  Boswell,  part  of  those  claims  so  demurred  to 

37  Leg.  Int.  (Pa.)  147.  are  of  such  a  character  as  to  authorize 

Tennessee. — Fay  v,  Jones,    i   Head  no  relief,  the  court  should  sustain  the 

(Tenn.)  44.2;  Phoenix  Ins.  Co.  v.  Day,  demurrer  in  part  and  dismiss  so  much 

4  Lea  (Tenn.)  247;  Hunter  v.  Camp-  of  the  bill  as  seeks  relief  in  reference 
bell  County,  7  Coldw.  (Tenn.)  58;  to  matters  adjudged  bad,  and  overrule 
Riddle  r.  Motley,  i  Lea  (Tenn.)  468;  the  demurrer  as  to  the  residue,  and 
Russelr.  Lanier,  4  Hay w.  (Tenn.)  289.  give  a  rule  against  the  defendant  to 

Vermont. — Shed  T^  Garfield,  5  Vt.  39.  answer  the   bill    as    to   such   residue. 

United  States.^Perry  v.  Littlefield,  Gay   v.    Skeen,  36    W.    Va.  582.    See 

17  Blatchf.  (U.  S.)  272 ;  U.  S.  v.  South-  also  Giant  Powder   Co.    v.    California 

em  Pac.  R.  Co.,  40  Fed.  Rep.  611;  Mer-  Powder  Works,  98  U.  S.  126.   Contra, 

nam  v.  Holloway  Pub.  Co.,  43  Fed.  El   Modello  Cigar  Mfg.  Co.  v.  Gato, 

Rep.  450 ;  Northern  Pac.  R.  Co.  v.  Rob-  25  Fla.  886;  Thompson  v.  Maxwell,  16 

<rts,  42   Fed.    Rep.  734 ;    Mercantile  Fla.  775. 
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full  extent  to  which  it  goes,  it  must  be  overruled.' 

8.  Applicatioiu  of  the  Bole — a.  Where  there  Are  Severn 

Grounds  of  Relief. — If  a  bill  in  equity  sets  up  several  groum 

of  relief,  a  demurrer  to  the  whole  bill  will  not  lie  if  any  one  grour 
is  good.* 

i.  Where  Any  Part  of  Relief  Sought  is  Grantable.- 
And  if  plaintiff  is  entitled  to  any  equitable  relief  within  the  sco] 
of  his  prayers,  a  demurrer  to  the  whole  bill  is  bad.* 

1.  Cooper's  Eq.  PI.  iia,  113;  Story's  ».  /"/of /Ja.— EI  Modello  Cigar  Ml 

Eq.  PI.,  4  443.  Co.  V.  Gato,  35  Fla.  SS6. 

1.  Alabama. — Titlman    v.   Tbomat,  fllitiois .-—Crane    v.    Hutchinson, 

87  AU.  311 ;  Shipman  v.   Futnias,  69  III.  App.  30. 

AIk.  563-  Ataint. — Cunnlogham    v.    Gusb< 

Florida.  —  Brokaw   v.   McDougall,  73  Me.  417. 

3o  rift.  312.  Masiackusalfs.—'vniltt  v.  Curtis 

GVpr^is.— Lowe  v.   BurXe,  79  Ga.  Gtar  (Mass.)  ^. 

itid.  ificiigan.  —  Wilmarth    v.    Woo 

IHinoit.—'BTvwTi  v.   Hogle,   30  111.  c«ck,  58   Mich.   4S3 ;    Wilson  *.  E 

tig;   Gooch   r.    Gre«D,    loi   III.   507;  gleaton,   37  Mtch.  157;  Hatch  v.   i 

^ow   V.  Counselman,  13G  III.  197.  Yoseph,  68  Mich.   22«;    Merrifield 

loma.  —  Powell    I'.    Spauldln^    3  Ingersoll,     61    Mtch.    4;    Darrah 

Greene  (Iowa)  417.  Boyce,63Mich,48o:  Hoffmann.  Ro: 

Maim. — Laughton    v.    Harden,   68  25  Mich.  175;  Cochrane  tr.  Adams, 

He.  io8.  Mich.   17;   Hawkins  v.  Clermont, 

MastacHuseils. — Dimmockf.  Biiby,  Mich.  511-,  Shaw  i'.  Chase,  77  Mic 

30   Pick.    (Mass.)   368;    Robinson    v.  ^6;  Clark    r.  Davis,  Harr.    (MicI 

Guild.   13  Met.  (Mass.j333;  Pope  v.  337;  Carney  f.  Carney,  63  Mich.  3) 

LeoDurd,  115  Mass.  286;  Boston  Water  MiMi.isiffi. — Morton    r.    Grena 

Power  Co.  I'.  Boston,   etc.,  R.  Corp.,  Academics,   8    Smed.    &    M.    (Mis 

16  Pick-'cMass.)  512.  773;    Qii  it  man  County   v.   StriUe, 

Ne-ai    ror*.— Western   Ins.   Co.  v.  Miss.  465. 

Eagle  F.Ins.Co.,  I  Paige(N.Y.)384.  Neiu  jrar..?^.— Drummond  r.  Wi 

T*nnmee.  —  HMTHer    v.   Campbell  tervelt,   34  N.   J.  Eti-  30;  Reading 

County,  7  Coldw.    (Tenn.)  58;  Saun-  Stover,  33  N.   I.  Eq.  336;  Undsey 

ders    V.   Gregory,   3    Heisk.   (Tenn.)  Personette,  35  N.  J.  Eq.  355. 

567;  Colville   V.  Colville,  9  Humph.  A'ew   ror*.—Ver plank  v.  Caines 

(Tenn.)  537;  Mann   v.  Bamberger,  4  Johns.  Ch.  (N.   Y.jw;  Hieijibotht 

Heisk.  (Tenn.)  486.  v.  Burnet,  5  Johns.  Ch.  (N.  Y.J  iS 

Vifyiwia.— Castle  man  v.  Veitch,  3  Stuyvesani  v.   New   York,    11    Pai 

Rand.  (Va.)  599.  (N.  Y.)  414;  Whitlock  f.  Duffield 

»'«/  Virginia.—Gs.j  v.  Skeen,  36  Edw.  Ch.  (N.  Y.)  366. 

W.  Va.  582.  7'eBB«jef.— Chad  well    v.    Jones, 

United  States.— \J.    S.   *.  Southern  Tenn.  Ch.  495. 

Pac.  R.  Co.,  40  Fed.  Rep.  611.  UHittd  5/a/M.— Hosmer  -o.  Jewe 

ninatniUoiia  — Thus  where  a  bill  is  6  Ben.   (U.   S.)   308;  Perry  v.  Litt 

good  in  partition,   though  it  may  be  field,  17  Blatchf.  (U.  S.)  373;  Stephe 

bad  as  to  the  attack  it  makes  upon  a  v.  Overstoli,  43  Fed.  Rep.  465;  Mi 

judgment   lien   on    the   premises,  the  riam  v.  Holloway  Pub.   Co.,  43  F< 

bill  will  not  be  dismissed  on  general  Rep.  450;    Northern   Pac.   R,  Co. 

demurrer.     Lowe   v.    Burke,    79   Ga.  Roberts,  43  Fed.   Rep.  734;   U.  S. 

164.  Southern  Pac.   K.  Co.,  40  Fed,  R( 

Where  a  bill   in  equity  sets   forth  611 ;  Patrick  v.  Isenhart,  30  Fed.  Rt 

various  claims  bv  separate  paragraphs,  339;    Mercantile   Trust,    etc.,  Co. 

and  defendant  tiles  a  general  demur-  Rhode  Island  Hospital  Trust  Co, 

rer,  this  should  be  overruled  if  any  of  Fed.  Rep.  863;  Chicago,  etc.,  R.  C 

the  claims  arc  proper  for  the  jurisdic-  v.  Hartshorn,  30  Fed.  Rep.  54J ;  Se< 

tion  of  the  court  in  that  form  of  pro-  v.  Grant,  15  Fed.  Rep.  487, 

ceedlng.  Gay  V.  Skeen,  36  W.  Va.  583.  Where  a  bill  sets  up  a  niScit 
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It  does  not  lie  merely  because  the  prayer  for  relief  is  too  broad.* 
It  has  been  held  that  the  proper  course  is  to  demur  to  the  part 
of  the  relief  specifically  prayed  for,  to  which  the  complainant  is 
not  entitled  upon  the  case  made  by  his  bill.*  Nor  does  it  lie  be- 
cause inconsistent  modes  of  relief  are  prayed  for,*  nor  because 
there  is  a  prayer  for  the  wrong  relief,*  nor  because  the  prayer  for 
relief  is  in  the  alternative.^ 

c.  Where  Both  Relief  and  Discovery  are  Sought. — So 

if  a  bill  is  for  relief  and  discovery,  and  lays  a  foundation  for  some 
of  the  relief  and  discovery  asked,  a  demurrer  to  the  whole  bill 
must  be  overruled .•  With  the  exception  of  a  few  of  the  earlier 
decisions,  the  English  rule  was,  that  if  a  bill  sought  both  relief 
and  discovery,  a  demurrer  to  the  relief  was  good  as  to  the  discov- 
ery also,  and  that  if  the  plaintiff  was  entitled  only  to  the  discovery, 
a  demurrer  to  the  whole  bill  would  be  good.''  Some  of  the  earlier 
decisions  in  this  country  adopted  this  view,^  but  others  hold  that 
where  the  demurrer  is  general  to  the  whole  bill,  and  there  is  any 
part,  either  as  to  the  relief  or  the  discovery,  to  which  the  defend- 
ant ought  to  put  in  an  answer,  the  demurrer,  being  entire,  must 

ground  of  equitable  relief  as  to  title  of  land,  contains  an  alternative  prayer 

to  part  of  certain  premises,  and  none  that  the  widow  be  required  to  elect 

as  to  another  part,  a  general  demurrer  whether  she  **  will   take  dower  or  a 

will  not  lie.     Durling  v,  Hammar,  ao  homestead,'' a  demurrer  on  the  ground 

N.  ].  Eq.  330.  that  the  bill  does  not  state  a  case  au- 

Wbsre  Part  of  Balief  la  Oogalsattle  ta  thorizing   such   relief,   ought  not  to 

"E/fSfiSSEf ' — If    a  demurrer    goes   to  the  be  allowed  if  the  case    made   by  the 

entire  bill  for  want  of  jurisdiction,  bill  sustains  anj  material  prayer  for 

and  some  of  the  relief  prayed  is  cog-  relief. 

nizable  in  equity,  the  demurrer  will        4.  H olden  v,  H olden,  24  111.  App. 

be  overruled.     Brandon   Mfe.  Co.  v,  106;  Patrick  v,  Isenhart,  20  Fed.  Rep. 

Prime,     14     Blatchf.    (U.     S.)     371;  339;   Merchants' Nat.  Bank  v.  Hogle, 

Crowder  v.  Denny,  3   Head  (Tenn.)  25  111.  App.  543. 
359;  Tillman  v.  Thomas,  87  Ala.  321.        0.  Brokaw   v.  McDougall,   20    Fla. 

1.  Whitbeck  v,  Edgar,  2  Barb.  Ch.  2x2;   Western   Ins.   Co.  v.   Eagle   F. 

(N.  Y.)  106;  White  v,  Curtis,  2  Gray  Ins.  Co.,  1  Paige  (N.  Y.)  284. 
(Mass.)  467;  Frank  v.  Brunnemann,  8        6.  Buerk  v.  fmhaueser,  8  Fed.  Rep. 

W.  Va.  462;   Gaunt  v,   Froelich,  24  457. 
111.  App.  303.  7.  Pitts    V,  Short,  17  Ves.  Jr.  216; 

S.  Whitbeck  v.  Edgar,  2  Barb.  Ch.  Morgan  t^.  Harris,  2  Bro.  C.  C.  121; 

(N.  Y.)  106.  Fry  v.  Penn,  2  Bro.  C.  C.  280;  Price 

S.  So  held  in  Gooding  t^.  Riley,  50  v,  James,  2  Bro.  C.  C.  319;  Collis  v, 

N.  H.  400,  where  a  bill  in  equity  to  Swayne,  4  Bro.  C.  C.  480;  Whyman 

redeem  a  mortgage  alleged  a  tender  v.  Legh,  6  Price  88 ;  Albretcht  v.  Suss* 

of  the  amount  and  brought  the  same  mann,  2  Ves.  &  B.  328;  Armitage  v, 

into  court,  and  also  stated  that  the  Wadsworth,  z  Madd.  188;  McMish  v, 

mortgagee  had  received  the  rents  and  Richardson,    12  Price  530;  Sutton  v. 

profits  of  the  mortgaged  property,  and  Scarborough,  9  Ves.  Jr.  75 ;  Hodgkin 

prayed  for  an  accounting  of  the  rents  v,  Longden,  8  Ves.  Jr.  2,  in  which  it 

and  profits  and  of  the  amount  due  on  is   said    that  the  rule  was    formerly 

the  mortgaged  debt,  and  that  plaintiff  otherwise. 

tnlgbt  be  permitted  to  redeem,  and        8.  Coombs  v,  Warren,  17  Me.  404 ; 

liso  prayed  for  general  relief.    And  in  Miller  v.  Ford,  i  N.  J.  Eq.   360  {aver- 

Brokaw  v,  McDougall,  20  Fla.  212,  it  ruled  by  Vail  v.  New  Jersey  Cent.  R. 

visheldthatwhere  a  bill  filed  by  heirs  Co.,  23  N.  J.   Eq.  466;    Romaine  v. 

at  law  against  the  widow,  for  partition  Hendrickson,  24  N.  J.  Eq.  231). 
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be  overruled ;  *  that  if  there  is  a  general  demurrer  t< 
discovery  and  relief,  and  the  bill  is  good  as  to  the  disi 
demurrer  is  bad,*  and  that  if  a  bill  is  good  as  to  relief, 
to  the  discovery,  the  demurrer  is  also  bad.* 

The  doctrine  of  some  of  the  American  decisions, 
that  if  the  bill  is  brought  primarily  for  relief  and  oci 
tally  for  discovery,  and  no  title  to  relief  is  shown,  a  d 
the  whole  bill  will  lie.* 

d.  Demurrer  Too  Extensiveas  to  Parties. — V 
are  several  complainants  and  the  bill  is  demurred  to,  ; 
as  to  all  the  complainants  will  be  overruled  if  it  is  ba< 
of  them.'  So  if  there  appears  to  be  ground  for  reliel 
any  of  the  defendants,  a  general  demurrer  will  be  oven 

XV.  Fkame  of  Dekubeeb— 1.  Title.— A  demurrer  mu 
erly  entitled,  and  is  headed  "  The  demurrer  of  A  (or  o: 
one,  etc.,  of  the  above-named  defendants,  to  the  bill  ol 
of  the  above-named  plaintiff."  ' 

S.  Protwtation  Clause. — The  demurrer  is  preceded  by 
tion  against  the  truth  of  the  matters  contained  in  the 
practice  is  borrowed    from  the  common    law,    and   i: 

1.  Livingston   v.   Story,  9  Pet,   (U,  (N.  Y.)  117;  Emery  v. 

S.)  6«;  Hilfordr.   Way,   1  Del.  Ch.  Mass.    271;    Pool   v.   LI. 

343;  Thompson  y,  Newlin,  3  Ired.  Eq,  (Mass,)    535;     Walker    1 

(N.   Car.)  338;    Vail   v.   New  Jersey  Gush.  (Mass.)  90;  Mitch 

Cent.   R.  Co.,  23  N.  J.  Eq.  466;  Ro-  10     Met.    (Mass.)     loi ; 

maine  v.   Hendricksoo,  34  N.  J.   Eq.  Smith,  36  Fed.   Rep.  884 

ati ;    Klmberly  v.  Sella,  3  Johns.  Ch.  Atchison,  etc.,  Co.,  38  F 

(N.    Y.)   467;    LeRoy   v.  Veeder,    1  D.  Gibson  v.  jayne,  37 

Johns.  Cas.   (N.   Y.)  433;    Laight   t.  S.  Hoisey  r.   New  Jer 

Morgan,   :    Johns.  Cas.  (N.   Y.)  4^9;  R.  Co.,  33  N.   J.    Eq.  11 

Brandon    v.   Sands,  2    Ves.   Jr.    514;  Many  v.  Beekman   Iron 

Conant   v.    Warren,   6   Gray   (MasB.)  (N.  Y.)  188. 

56i;  Wright  ».  Dame,  1  Met,   (Mass.)  T.  Dan.  Ch.  Pr.  {6th  i 

337.     See   also  Kuypers  -v.  Reformed         '  ~ *"  "~ 

Dutch  Church,6  Paige  (N.  Y.)  570. 

a.  McLaren  v.  Steapp,  i  Ga.  376; 

Wright  V.  Dame,  I  Met.  (Mass.)  237;  murrer  to  the 

Currier  v.  Concord  R.  Corp.,  48  N.  H.  Bryon,  3  Madd.  428. 

331 ;  Klmberly  v.  Sells,  3  Johns.  Ch.  iMmnmT  Aco«aii>uilMI  b 

(N.  Y.)467;  Livin^ton  r.  LivinKSton,  nrw. — If  the  demurrer  be 

4  Johns.  Ch.   (N.Y.)  394;  Laight  v.  by  a  plea  or  answer,  it  she 

Morgan,  I    Johns.  Cas.    (N.Y.)   439;  "  the  demurrer  and  plea,' 

Many  v.  Beekman   Iron  Co.,  9  Paige  murrer  and   answer."     I 

(N.   Y.)    188;    March   v.    Davison,   9  (6th  Am.  ed.)  58<;. 

Paige   (N.  Y.)   580;  Higinbotham  v.  In    Bruen    i'.    Bruen, 

Burnet,   5   Johns.   Ch,   (N.    Y.)    184;  (N.  Y.)  640,  the  caption 

Wood  r.  Hathaway,  3  Chan.  Sent,  (N,  rer  put  in  with  an  answer. 

Y.)   12:    Livingston  v.   Story,  9  Pet.  "The  demurrer  and  an sn 

(U.  S.)  658,  J.,  defendants,"  was  held 

S.  Edwards      t'.      Hulbert,      Walk,  because  it  did  not  specil 

(Mich.)   1:4;  Burpee  v.  Smith,  Walk,  the  demurrer  to  a  j*nr/ ar 

(Mich,)  318;  Welles  v.  River  Raisin,  the  rrsldue  of  the  bill,  an 

etc.,   R.  Co.,  Walk,  (Mich,)   35;  Liv-  might  be  construed  to  b. 

Ingston  v.  Story,  9  Pet.  (U.  S.)  658.  as    well    as    an    anawer  I 

4.  Soma   V.   Belcher,   3   Edw.   Ch,  bill. 
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intended  to  avoid  conclusions  in  another  suit.^ 

3.  Oaiues  of  Demurrer. — The  protestation  clause  is  followed  by 
a  statement  of  the  cause  or  causes  of  demurrer,  and  it  will  not 
be  sufficient  to  state  merely  that  defendant  demurs  to  the  bill ; 
some  cause  either  general  or  special  must  be  assigned.* 

If  the  demurrer  is  general,  it  will  be  sufficient  to  state  that  the 
bill  is  without  equity,  although  special  causes  are  usually  as- 
signed. If  the  demurrer  is  special,  the  defects  sought  to  be  taken 
advantage  of  must  be  specifically  pointed  out.* 

flpediying  Extent. — If  a  demurrer  goes  only  to  part  of  a  bill,  it 
must  point  out  with  certainty  the  part  demurred  to  *  "  This  is 
not  only  necessary  for  reasons  of  convenience,  but,  unless  the  de- 
murrer has  this  precision,  there  must  be  great  uncertainty  in  the 
judgment,  if  a  judgment  is  entered,  sustaining  the  demurrer.*'* 

DemnxTan. — A  demurrer  expressed  to  be  to  so  much  of  the 


1.  Redesdale  Pr.  Ch.  PL  172;  Coop-  Baylee  v.  Browne,  10  Ir.  Eq.  Rep.  180; 

er'sEq.  PI.  Ill ;  Story's £q.  PI.,  $  452;  Johnston   v.   Johnston,   2   Moll.   414; 

Beech's    Mod.    Eq.    Pr.,  §  268;  Dan.  Crampton  v,   Meath,     i    San.    &  Sc. 

Ch.  Pr.  (6th  Am.  ed.)  585 ;  Taylor  z*.  297;     Jarvis     v.    Palmer,     11     Paige 

Holmes,  14  Fed.  Rep.  498.  (N.  Y.)  650;  Van  Hook  v.  Whitlock, 

Hew  Hamiwliire. — By  the  sixth  chan-  3    Paige    (N.    Y.)   409;    Leacraft  v. 

eery  rule  in  New  Hampshire  (see  38  Demprey,  4  Paige  (N.  Y.)  124;  Bruen 

N.  H.  606),  the  protestation  clause  is  v.  Bruen,  4  Edw.  Ch.   (N.  Y.)  640; 

required  to  be  omitted.  Atwill    v,    Ferrett,     2     Blatchf.     (U. 

Wltlumt  Effect  on  AdmiiiloiiB  In Pend-  S.)    39;    Chicago,    etc.,    R.    Co.    v. 

IfiSSnlt. — ^The  protestation  clause  has  Macomb,  2  Fed.  Rep.  18;  Clancy  v, 

no  effect  in  limiting  admissions  as  to  Craine,  2  Dev.    Eq.    (N.    Car.)  363; 

facts  properly  alleged  in  the  pending  Fall  ik  Hafter,  40  Miss.  606. 
suit.  Taylor  v.  Holmes,  14  Fed.  Rep.        BQl  Becking  Two    Dlstlnot  ReUelb  or 

498.  DUooYorles. — Where    there    are    two 

Dannrrtr  Too  Broad  Not  Cared  by. —  cases  made,  or  two  distinct  reliefs  or 

A  formal  protestation  accompanying  a  discoveries  sought  by  the  bill,  the  one 

demurrer  does  not  avoid  the  force  of  which   is  demurred   to    must    be  set 

the  rale  that  a  general  demurrer  to  the  forth  in  the  words  of  the  bill ;  if  the 

whole  bill  must  be  overruled  if  any  in-  bill  has  only  one  case  or  matter,  then 

dependent  part  of  the  bill  is  insufii-  description  is  sufficient.     Johnston  v, 

cient.  Atwill  v,   Ferrett,    2   Blatchf.  Johnston,  2  Moll.  414. 
[U.  S.)  39.  6.  Chicago,  etc.,  R,  Co.  v.  Macomb, 

a.  Cooper's  Eq.  PI.  118;  Story's  Eq.  2  Fed.  Rep.  20;  Atwill  v.  Ferrett,  2 

P^«  H55-  Blatchf.  (U.  S.)  39;  Jarvis  v.  Palmer, 

S.  See,  sufra^   VIII.    Functions  of  11  Paige  (N.  Y.)  650. 
General  and  Special  Demurrers,  It  has  been  said  **that  where  a  de- 

A1>oUtlonofa«neral  Demurrers  by  Stat-  fendant  demurs  to  part  and  answers  to 

fttw. — In  some  states,  general  demur-  part  of  the  bill,  the  court  is  not  to  be 

rers  have  virtually  been  abolished  by  put  to  the  trouble  of  looking  into  the 

«atutes.     This  question  is  treated  of  bill  or  answer  to  see  what  is  covered  by 

*K/rtf, under  VIII.    2.  Statutory  Pro-  the  demurrer;  but  that  it  ought  to  be 

visions       Relating"   to    General   Dc'  expressed,  in  clear  and  precise  terms, 

murrer,  what  it  is  that   the   party  refuses  to 

4.  Devonsher  v,  Newenham  2  Sch.  answer;  so  that   the    master,  upon  a 

&Lef.  199;  Wetherhead  z^.  Blackburn,  reference  of  the  answer  to  him  upon 

3  Ves.  &  B.  121 ;  Chetwynd  v.  Lindon,  acceptance,  should  be  able  to  ascertain 

2  Ves.  450;  Salkeld  v.  Science,  2  Ves.  precisely  how  far  the  demurrer  goes 

107;   Burch    V.  Coney,   14  Jur.  1009;  and  what  is  to  be  answered."     Lord 

Robinson  v.  Thompson,  2  Ves.  &   B.  Redesdale    in  Devonsher  v.   Newen- 

"8;  Metcalf  v.  Brown,  5  Price  560;  ham,  2  Sch.  &  Lef.  199. 
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bill  as  is  not  answered,*  or  pleaded  to,'  is  bad ;  and  so  is  a  demun 
expressed  to  be  to  the  whole  bill  with  the  exception  of  certa 
parts.* 

■pHifla  AppllMtloii. — The  demurrer  should  point  out  specifical 
by  paragraph,  page,  or  folio,  or  other  matter  of  reference,  the  pi 
of  the  bill  to  which  it  is  intended  to  apply.* 

Seranl  CauMi  «f  Dtmnrrar. — Defendant  may  assign  as  many  cau< 
of  demurrer  as  he  pleases,  either  to  the  whole  bill  or  to  differc 
parts  thereof ;  but  while  this  is  true,  it  is  essential  that  each  cau 
be  set  out  separately,'  and  the  demurrer  will  be  allowed  if  any  o 
of  the  causes  is  good.^ 

If  the  several  causes  of  demurrer  go  to  the  whole  bill,  it  will 
treated  as  one  demurrer  ;  and  if  one  of  the  causes  be  sufficient, 
order  will  be  drawn  up  as  upon  a  complete  allowance  of  t 
demurrer.' 

4.  Prayer  for  Judgment — After  stating  the  causes  of  demum 
a  demurrer  prays  judgment  if  the  defendant  should  be  requir 
to  make  further  or  other  answer  to  the  bill,  or  to  such  part 
parts  thereof  as  are  specified  in  the  demurrer,  and  asks  that  ( 
fendant  be  dismissed,  and  for  costs  in  that  behalf  expended, 
the  demurrer  goes  only  to  a  part  of  the  bill,  the  answer,  if  ar 
is  put  in  to  the  remaining  part  thereof,  and  usually  follows  t 
statement  of  the  causes  of  demurrer,  and  the  submission  to  t 
judgment  of  the  court  of  plaintiff's  right  tohavea  further  or  otti 
answer  from  defendant.* 

6.  Signature. — It  is  essential  that  the  demurrer  be  signed 
counsel.     Defendant,  however,  need  not  sign  it  himself.* 

6.  Oath. — In  the  absence  of  statute  no  oath  is  required,  sin 
the  demurrer  asserts  no  facts,  and  relies  merely  upon  matt* 

1.  ChetiTjnd    v.    Lindon,     i    Ves.  decide  the  point,  it  was  of  the  opini 

«o;  Devonabet  v.  Newenhsm,   3  Sch,  that  "these  two  grounds  of  demur 

S,  Lef.  199.  were,  in  fact,  quite  distinct  from  et 

>.   Bsjlee   V.    Browne,    lo   Ir.    Eq.  other,  and  should  therefore  be  the  ei 

Rep.   180;  Clancy  v.   Craine,   %  Dev.  3^<^t  of  distinct  demurrers." 

Eq.  (N.  Car.)  363.  B.  Jones  v.  Fro.'it,  3  Madd. 


,   Wetherhead  i.  Blackbom,  jVes.     rison  r.  Hors.  =  Ves.  It.  323;  Well 

"  ibiiiEon  V.  Thompson,  a     lej   v.    Weliesley,   4   MjT.    &  C.  5 

.   Co«/fo,  Hicksr,  Rain-     See  also  Gay  i^.  Skeen,  36  W.  Va.  jf 


cock,  I  Cox  40,  in  which  it  was  held  American  Freehold  Land  Moi 

that  ■  demurrer  expressed  to  be  to  the  v.  Walker,  31  Fed.  Rep.  103. 
whole  bill  with  the  eiceptionofaverj        T,  Dan.   Ch.   Pr.  <6th  Am.  ed.)  gt 

small  part  was  gaoA  in  point  of  form.  Weliesley  v.  Weliesley,  4  Myl.  Si. 

4.  Atwill  r.  Ferrett,  3  Blatchf.  (U.  554. 
S.)  39.  9.  Dan,  Ch.  Pr.  (6th  Am.  ed.)  5 

8.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  589;        r  Dan.  Ch.   Pr.  (6th  Am.  ed.)  5< 

Brien   t-.   Buttorff,   3  Tenn.  Ch.  523;  Story's   Eq.   P!.  461;   Graham  v.   i 

Barber  v.  Barber,  s  Jur.    N.  S.   1197.  more,  Harr.  (Mich.)  365. 
a  case  where  the  demurrer  was  framed         Btcnatur*  by  SoUdttn  Wbo  ba.n  1 

with  the  intention  of  making  the  terms  Aspeuwd. — A  demurrer  signed  by 

of  it  comprise  two  ji^ounds  of  demur-  licitors  who  have  not  appeared  in  t 

rer — first,   want  of  juriidiction ;    sec-  cause  may  be  treated  as  without  a 

ODd,  want  of  equity.     The  court  said  nature  and  as  a  nullity.     Graham 

tiiat  although  it  was  not  necessary  to  Elmore,  Harr.  (Mich.)  365. 
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apparent  upon  the  face  of  the  bill.^  But  in  one  state,  a  certificate 
to  show  that  the  demurrer  is  not  filed  for  delay  is  necessary,  by 
virtue  of  statutes.*  In  other  jurisdictions  there  are  special 
statutory  requirements  to  the  efifect  that  the  demurrer  shall  be 
accompanied  by  certificate  of  counsel,  that  the  demurrer  is  well 
founded  in  point  of  law,  and  also  by  an  affidavit  of  defendant  that 
it  is  not  interposed  for  delay ;  and  the  demurrer  will  be  fatally 
defective  if  wanting  in  these  requirements.* 

XVI  FILDI0  BEMVKBEB8 — 1.  Time  of  Filing. — ^The  time  of  filing 
demurrers  is  usually  regulated  by  statutes  or  rules  of  court.* 

1.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  590.  vides  that  defendant,  unless  his  tim«  be 

Carroll  v.  Waring,  3  Gill  &  J.  (Md.)  otherwise  enlarged,  for  cause  shown, 

497.  bj  the  judee  of  the  court,  on  motion 

9.  MiunoliiiBetts. — See  Nelson  t'.Fer-  made  for  that  purpose,  may  file  his 

dinand,  iii  Mass.  300;  Mill  River  Loan  plea,  demurrer,  or  answer  on  the  rule 

FundAssoc.v.Claflln, 9  Allen  (Mass.)  day  next  succeeding  that  of  entering 

loi.  his  appearance ;  that  in  default  thereof 

How  Olijeotloii  Waiyed. — The    objec-  plaintiff  may  at  his  election  enter  an 

tion  that  a  demurrer  is  not  accompanied  order  as  of  course  in  the  order  book 

by  the  certificate   required   by  Gen.  that  the  bill  be  taken  pro  confesso^  and 

Stat.,  c.  113,  ^  5,  cannot  be  taken  after  that  thereupon  the  cause  shall  be  pro- 

the  case  has  been  reserved  on  bill  and  ceeded  in  ex  parte;  and  that  the  matter 

demurrer.     Nelson  v.  Ferdinand,  11 1  of  the  bill  may  be  decreed  by  the 

Mass.  301.  court  at  any  time  after  the  expiration 

Biil«  Inapidlealile  to  Denmrrer  Ineor-  of  thirty  days  from  and  after  the  entry 

pontod  iB  Answer. — A  statement  in  the  of  said  order,  if  the  same  can  be  done 

nature  of  a  demurrer  for  want  of  equi-  without  an  answer  and  is  proper  to  be 

tj  contained  in  the  answer  need  not  decreed. 

be  accompanied  by  a  certificate  that  it  Demurrer  to  Ameiided  BUI. — Although 
was  not  intended  for  delay,  because  it  the  time  of  filing  the  bill  be  fixed  by 
is  not  a  form '  of  demurrer  and  the  statute,  if  the  complainant  amend  his 
statute  does  not  apply.  Mill  River  bill  so  as  to  strengthen  his  case,  a  de- 
Loan  Fund  Assoc,  v,  Claflin,  9  Allen  murrer  to  the  new  case  as  thus  pre- 
(Mass.)  loi.  sented  may  then  be  filed.  Barnett  v, 
y  Sheffield  Furnace  Co.  v.  Wither-  People's  Bank,  65  Ga.  51 ;  Cowman 
oWf  149  U.  S.  574;  Secor  v.  Single-  v,  Lovett,  10  Paige  (N.  Y.)  559.  See 
ton,  9  Fed.  Rep.  809,  3  McCrary  (U.  also  American  Bible  Soc.  v.  Hague,  10 
S)  230;  Central  Nat.  Bank  v.  Con-  Paige  (N.  Y.)  549. 
°fcticut  Mut.  L.  Ins.  Co.,  104  U.  S.  57 ;  Ihider  StatuteB  Avtluniiliig  inooriKm- 
Taylor  v.  Brown,  32  Fla.  334.  tlon  of  Demurrer  In  Aiunrer. — When  a 
Advantage  may  be  taken  of  this  dc-  demurrer  is  not  incorporated  in  the 
|w:t  on  motion  to  strike  the  demurrer  answer,  as  authorized  by  the  statute 
"om  the  files.  Keen  v,  Jordan,  13  Fla.  (Code  of  1876,  ^  3783),  it  is  irregular 
3^ '» but  counsel  may  entirely  disregard  to  file  it  afterwards  without  leave  of 
such  a  demurrer  and  enter  a  decree/r^  the  court,  and  if  so  filed,  it  may  be 
^^»/«*o, Taylor  V.  Brown,  32  Fla.  340.  struck  from  the  files  on  motion;  but 
*•  New  Jersey  Chancery  Rule  24  under  the  liberal  statute  of  amend- 
provides  that  when  a  subpoena  to  an-  ments  (^  3790)  the  court  would  be 
J*^  shall  have  been  returned  duly  bound,  on  application,  to  allow  the  de- 
*^cd  by  the  proper  officer,  or  the  ap-  murrer  to  be  incorporated  in  the  an- 
P^rance  of  the  defendant  has  been  swer  at  any  time  before  final  decree; 
'pled,  or  service  of  subpoena  ac-  and  proceeding  to  a  hearing  on  the  de- 
J^owledgcd  as  hereinbefore  men-  murrer,  without  objection,  is  a  waiver 
noned,  the  defendant  shall  file  his  plea  of  the  irregularity.  Shaw  v.  Lindsey, 
"T ^^niurrcr  within  forty  days  from  the  60  Ala.  344. 

j**^ni  day  of  the    subpoena,    unless  New     Party    Deftadant.  —  When    a 

"»nher  time  be  granted.  necessary  defendant  is  added  to  a  bill, 

United  States  Equity  Rule  18  pro-  it  is  an  original  bill  as  to  him,  and  he  is 

428  Volume  VI. 


nung  DmiuTtt..  DEMURRERS  IN  CHANCERY.     FHi 

2.  After  Time  baa  Expired. — After  the  time  to  plead,  i 
demur  has  expired,  if  defendant  wishes  further  time  to  < 
must  obtain  a  special  order  of  the  court  for  time  to  ansv 
or  demur.*  But  the  obtaining  of  a  general  order  for  fur 
to  answer  does  not  authorize  defendant  to  file  a  demurrc 
a  demurrer  is  put  in  under  these  circumstances,  it  will  b< 
from  the  files.* 

If,  however,  through  inadvertence,  defendant  has  o1 
general  order  to  answer  only,  the  court  may,  for  good  cau 
on  special  application  therefor,  grant  permission  to  pu 
murrer,  notwithstanding  the  general  order  for  time  to  ai 

3.  After  Answer. — After  answer  filed  a  demurrer  come: 
unless  the  answer  be  withdrawn.  The  court,  however,  i 
cretion,  may,  in  a  proj 
and  a  demurrer  filed.' 

4.  Failure  to  File  in  Time,  How  Availed  of. — An  objec 
the  demurrer  is  not  filed  in  time  should  be  taken  by  i 
strike  from  the  files,  and  this,  too,  whether  the  demurr 
alone,*  or  is  accompanied  by  an  answer.^ 

entitled  to  all  the  time  to  plead,  an-  the  putting  In  of  a  demun-f 

swer  and  demur  thereto,  which,  bj  law  time  is  thus  extended,  if  in 

and  the  rules  of  the  court,  is  allowed  do  so,  hj  making  it  a  part 

to   an   original   defendant.    Hoxey   *.  ulation  that    the  defendan 

Carev,  I3  Ga.  534.  demur  to  the  hill.     Bedell 

1.  Burralli'.Raineteaux.aPBigefN.  Barb.  Ch.  (N.  Y.)  100. 

Y. )  331 ;  Lane  v.  Ellzey,  4  Hen.  &  M.  >.  Bedell  *.  Bedell,  3  Bai 

(Va.)504.  Y.t  100;  Dyson  r.  Benson, 

>,  Dyson    v.    Benson,    Coop,    no;  Murray  v.  Canty,  5  Sim.  a- 

Taylor   V.   Milner,    10   Ves.   Jr.   447;  v.   Raineteaui,   a  Paige  (f 

Cosserat  1'.  ToUett,  3Swanst.6S3;Dol-  «.  Burrall   v.    Raineteau 

der  V.  Huntingfield,   11  Ves.  Jr.  393;  (N.  Y.)    331;   Lakens  v.   J 

Stukley   V.   Luierell,  Gary  53;  Paine  Paige  (N.  Y.)  644;  Bruce 

V.  Carew,  Cary  too;  Burrall  v.  Raine-  Madd.  555. 

"  "  -•  -'  -  --  j_  Lo^e !,_  Morris,  4  Snt 
69;  Chesnutt  V.  Fraiier, 
(Tenn.)  317;  Cooke  v.  B 
Heisk.  (Tenn.)  711;  Merchi 

port  f,  Sniffen,   i   Barb.  (N.  Y.)  233;  ton,  i   Lea  (Tenn.)   280;   1 

Bedell  v.  Bedell,  a   Barb.  Ch.  (N.  Y.)  Smith,   36  Conn.     372;   N 

99;  Allen  I'.  Baugus,  i  Swan  (Tenn.)  Moody.    19   Fed.   Rep.   851 

404.   Contra,  Garr  i'.   Ogden,  4  Edw.  Stiles,   31;    III.    305.     See 

Ch.  (N.  Y.)63s;  New  Jersey  i'.  New  r.  Lindsey.  60  Ala.  344. 

York.  6  Pet.  (U.   S.)  333;  E'ast  India  «.  Dan.  Ch.  Pr.  (6lh  An 

Co.  V.  Henchman,  3   Bro.  C.  C.  373;  Baker  v.   Booker,  6  Price 

Sowerby   r.  Warder,   3  Cox    368,   in  t'.  Lindsey,  60  Ala.  344. 

which    It   was   held   that   a  demurrer  7.  Dan.  Ch.  Pr.  (6th  An: 

may  be  filed  after  time  for  answering  Mann  v.  King,  18  Ves.  Jr. 

has    expired,    if    the     party    be    not  ion  v.  De  la  Zouch,  i   Si 

affected  by  process  of  contempt.  In  this  case  a  demurrer  1 

Ezteiuton  of   Tim*  1)7  AsTMinant  of  tiled  by  a  defendant  attachi 

FutlM, — Where  the  time  to  answer  Is  of  an  answer,  after  orders 

extended  by  stipulation  of  parties,  the  plead,  answer,  or  demur,  i 

rule  stated  in  the  text  is  not  applica-  ring  alone,  were  ordered  t 

ble,  because  the  party  who  agrees  to  ofl  the  file,  and  the  court 

extend  the  time  may  always  prevent  has  been  the  opinion  of  s< 
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It  has  been  said  that  the  demurrer  is  not  taken  o£f  the  files  by 
the  mere  pronouncing  of  the  order»  and  that,  when  the  order  is 
drawn  up,  it  is  carried  to  the  clerk  in  court,  who  withdraws  the 
demurrer  and  usually  annexes  the  order  to  it.* 

ZVn.  SBTTHre  DOWV  BEMITSBEB  fob  ABGUlCEirT  AHB  HEABIV6. — 

There  is  no  such  thing  in  chancery  practice  as  a  formal  joinder  in 
demurrer.  The  demurrer  is  set  down  for  hearing  and  argument.* 
Under  the  early  English  practice,  after  the  demurrer  had  been 
entered  with  the  registrar  according  to  the  requirements  of  the 
practice,  either  party  might  set  it  down  for  argument.^  In  this 
country,  the  matter  of  setting  down  demurrers  for  ai^ument  and 
hearing  is  regulated  by  statutes  and  rules  of  court,  which  vary 
widely  in  their  provisions.  In  some  jurisdictions,  either  party 
may  set  down  a  demurrer  for  argument,  in  others  this  must  be 
done  by  plaintifiF,  while  some  statutes  require  the  party  demurring 
to  set  it  down  for  argument.  In  the  notes  are  set  out  statutes 
and  rules  of  court  governing  this  matter  in  some  of  the  jurisdic- 
tions which  still  adhere  to  the  chancery  practice.* 

predecessors  that  the  proper  course  Is  MISBlaBlppl — ^The    party    demurring 

to  overrule  the  demurrer  and  let  the  must  set  the  demurrer  down  on  the 

answer  stand ;  on  consideration  I  think  docket  for  hearing  at  once  if  it  is  filed 

otherwise,  because  bv  overruling  the  in  term  time,  and  at  the  next  term  if 

demurrer  you  admit  that  it  was  regu-  it  is  filed   in  vacation.     If  the  party 

larly   filed.     I  am  of  opinion,   there-  does  not  see  that  his  demurrer  is  set 

fore,  that  the  order  of  the  vice  chan-  for  hearing,  it  shall  be  overruled  of 

cellor  was  right,  and  that  both  the  de-  course.     Ann.  Code  Miss.  1892,  ^  582. 

murrer  and  answer  must  be  taken  off  If  a  defendant  who  demurs  to  a  bill 

the  file."     Contra,  Taylor  v.  Milner,  in  chancery  in  vacation  does  not  ap- 

10  Ves.  Jr.  444.    And  see  Edwards  v,  pear,  in  person  or  by  attorney,  at  the 

M'Leay,  2  Ves.  &  B.  256.  next  term  of  court,  or  set  down  his  de- 

1.  Cust  V.  Boode,  i  Sim.  &  S.  21.  murrer  for  hearing,  it  may  be  over- 

S.  Hendriz  x'.  Clay,  2  A.  K.  Marsh,  ruled;    and  if  no  application  is  then 

(Ky.)  462.  made  for  time,  an  answer  may  be  re- 

S.  2  Dan.  Ch.  Pr.,  p.  84.  quired  at  once,  when,  if  still  no  one 

i.  In  Tennessee,  either  party   may  answers  for  the   defendant,   the    bill 

set  do¥m  the  matters  of  demurrer  for  may  be  taken  pro  confesso,  and  a  final 

ar^ment  at  the  next  term  of  the  court,  decree    may  be    entered.     Memphis, 

and   the  court    may  charge    defend-  etc.,  R.  Co.  v,  Owens,  60  Miss.  227. 

ant  for  any  cost  occasioned  by  failure  tnntted  States  Equity  Rule  38  pro- 

to  set  down  the  demurrer  at  the  proper  vides  that  if  the  plaintiff  shall  not  set 

time.    M.  &  V.  Code,  §  5063.  down  a  demurrer  for  argument  on  the 

"Next  term"    means   the  term   at  rule  day  when  the  same  is  filed,  on  the 

which  the  demurrer  is  filed  or  which  next  succeeding  rule  day  he  shall  be 

occurs  after  it  is  filed,  and  if  the  de-  deemed  to  admit  the  truth  and  suf- 

murrer  contains  substantial  causes  it  ficiency  thereof,  and  his  bill  shall  be 

should  be  set  for  hearing  as  speedily  dismissed  as  of  course  unless  the  judge 

as  possible  by  the  party  relying  upon  of  the  court  shall  allow  him  further 

it;  otherwise  he  may  be  charged  with  time  for  the  purpose, 

costs,  and  may  be  held  to  have  waived  In  the  Circuit  Court  of  the  western 

its  benefits.      Harding    v,    Egin,    2  district  of  Tennessee*  where  the  state 

Tenn.  Ch.  42.  practice  makes  every  day  in  term  time 

Htv  Jtaniy  Chancery  Rule  24  pro-  a  rule  day,  the  failure  of  plaintiff  to 

^'des  that  within  ten  days  after  the  set  down  his  demurrer  for  argument 

demurrer  has    been    filed   it  shall  be  on  the  rule  day  when  filed,  or  the  next 

noticed  and  set   down   for   the   next  succeeding  rule  day,   in    accordance 

term  by  defendant.  with  the  United  States  Equity  Rule  38» 
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AAbImIqu  m  RMulBf . — On  the  hearing  of  a  demurrer,  the  matte 
of  fact  stated  in  the  bill  are  admitted  to  be  true,  at  least  for  tl 
purposes  of  the  argument;*  and  as  the  office  of  the  demurrer 
to  bring  before  the  court  the  right  to  maintain  the  bill  upon  tl 
admissions /ro  hac  vice  of  the  entire  truth  of  all  its  allegations,  tl 
court  cannot  aliunde  search  out  or  conjecture  what  other  fac 
might  or  might  not  exist  to  defeat  the  bill.  This  is  the  prop 
office  of  a  plea  or  answer.* 

u  » Ii«miiiT«'  li  iMorporaM  In  th*  Auwv,  as  may  be  done  in  son 
jurisdictions,  it  must  be  heard  first  or  it  will  be  deemed  waived 

XVnL  SmiAlimre DzKUKBKB^— 1.  ToPutofBilL — Ifademurr 
which  goes  only  to  a  part  of  a  bill  is  sustained,  the  cause  remaii 
In  court,  and  the  plaintiff  may  obtain  leave  to  amend,  or,  as  ' 
that  part  of  the  bill  not  covered  by  the  demurrer,  proceed  as 
there  had  been  no  demurrer.* 

8.  To  Whole  of  BUL — If,  however,  a  demurrer  going  to  the  who 
bill  is  sustained,  the  bill  is,  strictly  speaking,  out  of  court  and  tl 
cause  at  an  end.* 

ta  no  ground  for  dismissal  of  the  bill.  In  Michigan  the  practice  is  otherwi 

Electro-llbration   Co.    v.   Jackton,  51  and  does  not  permit  a  separate  heari. 

Fed.  Rep.  773.  on  a  demurrer  in  an  answer  to  a  bj 

1.  Ocean  Ins.  Co.  v.  Fields,  a  Story  Zabel  v.  Harshman,  68  Mich.  370. 

(U.  S.)  S9;  Atkinson  v.   Henshaw,  a  «.  Cooper's  Eq.  PI.   11^;  Dan.  C 

Ves.   &  B.  95;  DaTf.  Brownrigg,  37  Pr.  (6th  Am.ed.)  597,  598;  Emans 

W.  R.  317.      See  also,  j«^ra,  III.  Ad-  Emans,   14  N.  1.  Eq.  114;  Durling 

missioni  by  Demurrer.  Hammar,  so  N.  T  Eq.  aaS. 

(Mcliial  aad  AniHidad  Bin  Oooaldared  DliiMrattOBa. — Thus,  where  one  pi 

Ona  on  Bawlnf. — Where  original  and  of  a  bill   is  demurred  to,  and  anaw 

amended  bills  are  filed,  they  are  both  and  pleas  are  put  In  (o  the  other  par 

to  be  looked  to  In  support  of  the  com-  the   bill   should   not  be  dismissed 

plalnant's  case  on  demurrer.     Bradley  sustaininf;  the  demurrer;  leave  sh 01; 

t>.   Dibbrell,    3    Helsk.    (Tenn, )   531;  be   f;iTen   to   amend.     Beauchamp 

Wilson    V.   Beadle,   3    Head   (Tenn.)  Gibbs,  i  Bibb  (Ky.)  481. 

513;    Dillon   v.   Davis,   3   Tenn.   Ch.  If  there  is  a  demurrer  to  the  Rh4 

394.     See  also  Atkinson  v.  Hanway,  I  bill  and  also  to  a  part,  and  the  latl 

Coi  360;  EUice  Tl.  Goodson,  3  Myl.  &  only  is  sustained,  so  much  of  the  fc 

C.  653.  as  seeks  relief  in   relation  to  the  mi 

t.  Ocean  Ins.  Co.  v.  Fields,  3  Story  ters  adjud^d  bad  should  be  dismiss* 

(U.   S.)  59;   Phelpi  V.   McDonald,   3  ademurrer  to  the  balance  overrule 

MacArthur  (D.  C.)  375;  Eggleston  v.  and    defendants    directed    to    ansK 

Watson,  S3  Miss.  339;  Byrne  r.  Taylor,  thereto.     Giant  Powder  Co.  v.   Ca 

46  Miss.  95 ;  McGowan  c.   McGowan,  fornia  Powder  Works,  98  U.  S.  1  j6. 

48  Misa.  553;  Brown  v.   Severson,  i3  AnMndmail  of  BUI  «it  Term  Hnbeaqnt 

Heisk.  CTenn.)   381.     See  also,  supra,  to  Ra  Partial  Dlamlasal  on  Danumr 

III.  Admissions  by  Demurrer.  An  amended  bill  supplring  defects  f 

On  demurrer  the  court  looks  alone  which  the  original  bill  was  dismiss 

to  the  bill,  and  cannot  notice  exhibits,  on   demurrer,  as   to  some  of  the  c 

Eggleston  v.  Watson,  53  Miss.  339.  fendants  and  as  to  a  portion  of  the  rel 

).  McLane  v.  Johnson,  59  Vt.  337 ;  sought,  may  be  filed  by  leave  of  cot 

Wade  V.  Pulsifer,  54.  Vt.  45;   Holt  v.  at  a  term  subsequent  to  that  at  whi 

Daniels,  6t   Vt.  89;   Murphy  v.   Lin-  the  demurrer  was  sustained.     Lookc 

coin,   «3  Vt.   378;   Kyle  v.   Riley,   11  Bank  i'.  Susong,  90  Tenn.  590. 

Heisk.  (Tenn.)   330;  Stephens  v.  Mar-  6.  Cooper's  Eq.  PI.  115;  Cullison 

Un,  85  Tenn.  378.    See  also  Harding  Bossom,   i    Md.   Ch.   95 ;   Mercant 

o.  Egin,  3Tenn.  Ch.  39;Caruther«i'.  Nat.   Bank   v.   Carpenter,   loi  U. 

Camthen,  aLea(Tenn.)77.    Contra,  567. 
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Amendment  before  Allowing  Demurrer. — Where  the  cause  of  demurrer 
can  be  removed  by  amendment,  the  court  may,  without  deciding 
the  demurrer,  permit  an  amendment  of  the  bill.  ^ 

S.  AmendmeiLts — eenerally. — But,  from  a  very  early  period,  the 
practice  of  allowing  amendments  has  obtained,*  but  amendments 
are  only  allowed  when  necessary  to  attain  the  ends  of  justice  in 
the  cause.* 

What  Defeoti  Amendable. — Any  merely  formal  defect  the  plaintiff  will 
be  permitted  to  amend  on  terms,*  and  a  bill  bad  for  any  defect,* 
or  misjoinder  of  parties,®  or  for  laches,  may  be  amended.'' 

Limitation  of  Bight  to  Amend. — But  if  a  demurrer  going  to  the  merits 
of  the  whole  bill  is  sustained  for  want  of  equity,  it  cannot  be 
amended  so  as  to  make  a  new  case  with  new  parties.^ 

1.  Crowder  v,  Turney,  3  Coldw.  court.  Hunt  v.  Rousmaniere,  2  Mason 
(Tenn.)55i;  Michigan  Bank  t;.  Niles,  (U.  S.)  365;  Dowell  v,  Applegate,  8 
Walk.  (Mich.)  398 i  Story's  Eq.  PL,  §  Fed.  Rep.  698;  Mercantile  Nat.  Bank 
891 ;  Cooper's  Eq.  PI.  334;  Dan.  Ch.  v.  Carpenter,  loi  U.  S.  567 ;  Merchants* 
Pr.  (6th  Am.  ed.)  598;  Kawlings  v.  Bank  v.  Stevenson,  7  Allen  (Mass.) 
Lambert,  i  John.  &  H.  458;  Huxham  491;  Portland,  etc.,  R.  Co.  v.  Boston, 
t',  Llewellyn,  21  W.  R.  776;  Schneider  etc.,  R.  Co.,  65  Me.  122;  Keerl  v. 
V.  Lizardi,  9  Beav.  468.  Keerl,  28  Md.  157 ;  Osborne  v.  Jullion, 

2.  CoopePs  Eq.  PI.  115;  Lloyd  v.  3  Drew.  552 ;  Wellesley  v.  Wellesley,  4 
Loaring,  6  Ves.  Jr.  779;  Coningsby  v.  MyL  &  C.  558;  Atty.-Gen.  v.  Poole 
Jekyll,  2  P.  Wms.  300;  Cullison  v.  Corp.,  4  Myl.  &  C.  33;  Vernon  v. 
Bossom,  I  Md.  Ch.  95.  Vernon,  2  Myl.  &  C  172.  See  also  Ty- 

S.  Hunt  V.   Rousmaniere,  2  Mason  ler  v.  Bell,  i  Keen  826 ;  Schneider  v, 

(U.  S.)  365;    Dowell  V.  Applegate,  8  Lizardi,  9  Beav.  461.  See  also  article 

Fed.  Rep.  698;  Mercantile  Nat.  Bank  Amendments,  vol.  i,  p.  463. 

V.  Carpenter,   loi    U.   S.   567 ;    Mer-  4.  McElwain  v.  Willis,  3  Paige  (N. 

chants'   Bank  v,   Stevenson,   7  Allen  Y.)   505;   Hiller  v.  Cotton,  48  Miss. 

(Mass.)  491;  Portland,  etc.,  R.  Co.  v.  593;  Puterbaugh  v.  Elliott,  22  111.  157; 

Boston,  etc.,    R-   Co.,    65    Me.    122;  Wright  1;.  Wright,  8  N.  J.  Eq.  143. 

Keerl  v,  Keerl,  28  Md.  157.     See  also  5.  Plumley  v.  Plumley,  8  N.  J.  Eq. 

Cotton  V,  Dacey,  61  Fed.   Rep.  481.  511;   Seymour  v.  Long  Dock  Co.,  17 

S«e  also  article  Amendments,  vol.  i,  N.  j.  Eq.  169;  Barrett  v.  Doughty,  25 

P-  458.  N.  J.  Eq.  379;  Frazer  V.  Legare,  Bailey 

•"Some  doubt  has  been  thrown  out  Eq.  (S.  Car.)  389;  Davis  v.  Clabaugh, 

in  argument,  as  to  the  authority  of  the  30  Md.  508;  Palmer  v.  Rich,  12  Mich, 

court  to  allow  an  amendment  of  the  414. 

bill,  after  the  cause  had  been  decided  6.  Clark  v.  Holbrook,  146  Mass.  366. 

w  favor  of  the  demurrer.  I  should  be  MulttfEurloiimeBB. — Where  a  demurrer 

sorry  that  any  doubt  of  the  propriety  is  sustained  on  the   ground   of  multi- 

®^  such  a  practice  should   prevail  in  fariousness  of  the  bill,  and  the  demurrer 

^7  case,  where  the  court  should  be  of  goes  to  only  part  of  the  bill,   leaving 

^'nion  that  it  was  called  for  by  the  other  parts  untouched  and  maintaina- 

^al  merits  and  justice  of  the  case.  If  ble  as  against  all  the  defendants,  plain- 

«Jere  ^^ere  a  stubborn  rule  of  practice  tiflf  may  obtain  leave    to    amend  by 

*^iii8t    it,    it    might  Induce  one  to  striking  out  the  objectionable  parts. 

^'^^^c-    But  I  know  of  no  such  rule;  McElwee  v.  Massey,  10  Rich.  Eq.  (S. 

th    *^  ^^^  *®  cases  go,  they  only  show  Car.)  377;  Jefferson  v.  Gaines,  7  Bazt. 

tnattlie  court  will  exercise  its  discre-  (Tenn.)368- 

°on  cg^^jj^jygjy  Qj^  applications  of  this  7.  Cottrell  v.  Watkins,  89  Va.  811, 

JJture.»»    Hunt    v,    Rousmaniere,     2  in  which  it  was  held  that  the  plaintiff 

**a«oi:i  (U.  S.)  365.  was  entitled  to  amend  the  bill  so  as  to 

.^m«g^^^glg  UmaUy  Discretionary. —  explain  the  apparent  laches. 

"*8«  amendments,  it  is  apprehended,  8.  March  v.   Mayers,    85    III.  178; 

"*   casually    discretionary    with  the  Puterbaugh  v.   Elliott,    23    111.    157; 
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AppUMtton  te  L«m  te  Aaund. — On  the  sustaining  of  the  demurrer, 
if  the  plaintiff  desires  to  amend,  it  is  his  duty  to  apply  for  leave 
to  amend  ;  otherwise,  the  bill  may  be  dismissed.'  The  appHca* 
tion  must  be  made  before  final  judgment  is  rendered  on  the  de- 
murrer,*  and  should  show  in  what  respect  the  bill  is  sought  to  be 
amended,  in  order  that  the  court  may  determine  whether  any 
amendment  can,  in  fact,  be  made,  which  would  obviate  the  objec- 
tion  to  it.» 

Vkllnn  to  Asund  witUn  T1b«  Usttti.— If  a  demurrer  to  a  bill  is  sus- 
tained with  leave  to  amend,  and  the  amendment  is  not  made 
within  the  time  limited,  the  bill  must  be  dismissed.' 

EffMt  of  '""■^— * — Where  a  bill  is  amended  after  demurrer 
thereto  has  been  sustained,  the  amendment  operates  as  a  waiver 
of  the  right  to  question  the  correctness  of  the  ruling  sustaining 
the  demurrer.' 

4,  Siutaiiuiig  Demnmr  on  Appeal. — After  a  decision  on  appeal 
sustaining  a  demurrer,  defendant  cannot  amend  unless  the  pro- 
posed amendment  makes  a  case  for  equitable  relief  beyond  a  rea- 
sonable doubt,  and  not  even  then  if  there  has  been  any  apparently 
needless  delay.*  , 

Verplank   ii.   Mercantile   Ins.   Co.,   i  with    hU    application    for    leave   the 

Bdw.  Ch.  (N.  Y.)  46;  Lefew  v.  Hoop-  amendments  proposed  to   be   made." 

er,   Hi    Va.   946.     See   also    Tjler    v.  Campbell  v.  Powers,  139  111.  tsS. 
Bell.  2  Mrl.  &  C.  89;  Pratt  v.  Bacon,        4.  Osborne  v.  Mollenback,  3  Kulp- 

10  Pick.  (Masj.)  123.     See  also  article  (Pa.)  138. 
Amrndhents,  vol.  I,  p.  479.  ».  Browne  v.  Browne,  17  Fla.  607. 

1.  Alexander  I'.  Moje,  38  MIsB.  640;  See  also  article    Ahbnphbnts,  toL 

M'Dowell  V.  Cochran,  11  111.  31 ;  Hoi-  t.  p.  4Q0. 
lidav  V.  Riordon,  iiGa.  417;  DeLouls 
V.  Sleek,  a  Greene  (Iowa)  55;  Posile- 

wait  V.  Howes,  3  Iowa  365,     But  see  v.  King,  45  Ga.  195.    See  also  Tyleru. 

MidiiganBanki/.Niles,  Walk.  (Mich.)  Bell,  3  Myl.  &C.89. 
398.     See  also   article  Amendments,         Bcmtnd  Tllb  Ltftre  to  Amend  HnltUkil- 

vol.  I,  p.  50a.  omBIU,— Whereademurrerissustained. 

1.   Hollidaj  V,  Riordon,  la  Ga.  417.  to  a  bill  for  multifariousneBS,  and  thp 

5.  Campbell  v.  Powers,  139  111.  128;  plaintiff  appeals  instead  of  amending, 
MichlRan  Bank  r.Nlles,  Walk,  (Mich.)  on  the  decree  being  affirmed  in  the 
398.  See  also  article  Ambndmknts,  Supreme  Court  the  cause  will  not  be- 
vol.  I,  p.  503.  dismissed  absolutely,  but  remanded  to- 

"It  would  seem  too  plain  for  argii-  the  court  below  for  amendment  and 
ment  that,  before  a  chancellor  could  trial  on  its  merits.  Harrison  i'.  Hal- 
say  an  amendment  should  be  allowed  lum,  5  Coldw.  (Tenn.)  525-  But  see 
as  in  furtherance  of  justice,  he  must  Mcintosh  v.  Alexander,  16  Ala.  87. 
be  apprised  of  Che  nature  of  the  amend-  luaerUon  otHAtter  Known  to  OompUln- 
ment  to  be  made.  For  aught  that  ap-  ant  at  TbM  of  Flllllg  of  BUI  Hot  Allowed. 
peared,  the  amendments  proposed  ma/  — The  Supreme  Court,  upon  sustain]  nK* 
have  been  of  the  most  frivolous  cbar-  the  demurrer  (o  a  bill,  will  not  remand 
acter,  calculated  to  harass  and  annoy  tor  the  insertion  of  facts  known  to 
the  defendant  by  prolonging  the  liti-  complainant  at  the  tiling  of  the  bill, 
gation  and  increasing  the  expense.  In  where  Che  successful  cause  of  demurrer 
such  a  case  no  one  would  contend  that  was  based  on  the  abnence  of  such  factft 
the  amendment  should  be  allowed,  and  the  InsufHciency  in  law  of  thfr 
There  ia  no  hardship  in  requiring  a  statements  made  to  authorize  the  re- 
party  who  is  in  default,  and  invoking  lief  sougrht.  Fogg  v.  Union  Bank,  4. 
the  discretion  of  the  court,  to  present  Baxt.  (Tenn.)  539;  McEwen  v.  Glllea- 
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6.  Effect  of  Final  Decree  on  Snstaining  Demurrer. — If  a  decree  dis- 
missing a  bill  is  upon  the  merits,  it  will  be  a  conclusive  bar  to  a 
suit  for  the  same  cause  of  action.^  Otherwise,  where  the  defect  is 
merely  one  of  form.* 

XTX  OvEBBULnre  Dexubbes — 1.  Second  Demiirrer — ^Hot  so  Ezten- 
«iTe  ai  FiTft — A  second  demurrer  to  a  bill,  as  extensive  as  the  de- 
murrer overruled,  is  not,  as  a  general  rule,  allowable;'  and  the 
reason  for  this  is,  that  if  defendant  were  permitted  to  demur  after 
a  previous  demurrer  had  been  overruled,  it  would  amount  to  a* 
rehearing  of  the  case,  on  the  grounds  of  the  previous  demurrer.* 

Loayo  to  File  Hecenary. — It  has  been  held,  though,  that  by  permis- 
sion of  court,  defendant  may  put  in  a  demurrer  less  extended 
where  a  demurrer  to  the  whole  bill  is  overruled,*  but  it  is  neces- 

pie,  3  Lea    (Tenn.)   204;    Parkes  v»  murrer.  Orendorf  v.  Budlong,  za  Fed. 

Clif t,  9  Lea   (Tenn.)  524 ;  Puckett  v.  Rep.  24. 

Richardson,  6  Lea  (Tenn.)  64.  Donraxror  Oremilad  by  Implication. — 

1.  Londonderry  v.  Baker,  7  Jur.  N,  Where,  upon  demurrer  alleging  several 
S.  8x1 ;  Oriental  Inlamd  Steam  Co.  v,  specific  grounds  and  dismissal  of  the 
Briegs,  8  Jur.  N.  S.  201 ;  Parkes  v,  bill  as  to  some  of  the  defendants,  the 
Clitt,  9  Lea  (Tenn.)  529;  Murdock  v,  other  defendants  are  required  to  an- 
Gaskill,  8  Baxt.  (Tenn.)  22;  Groten-  swer  so  much  of  the  bill  as  relates  to 
kemper  v.  Carver,  4  Lea  (Tenn.)  375;  them,  the  demurrer  is  by  implication 
Gainus  v.  Bowman,  10  Heisk.  (Tenn.)  overruled.  Mason  v,  Bair,  33  111.  194; 
605;  Sloane  v,  Williamson,  4  Heisk.  Devonsher  t;.  Newenham,  2  Sch.  & 
(Tenn.)  507;  Ellis  t;.  Staples,  9  Humph.  Lef.  199;  Booth  v.  Stamper,  10  Ga. 
(Tenn.)  238;  Williams  v,  HoUines-  113;  Fuller  v,  Knapp,  24  Fed.  Rep. 
worth,5LeiEi(Tenn.)358;J?»/.  Knight,  100;  Baker  7^  Mellish,  11  Ves.  Jr.  70, 
3  Lea  (Tenn.)  404;  Smith  7'.  Hornsby,  Bro.  Ch.  66,  Lord  Red.  217;  Hoge 
70  Ga.  552.  V.  Junkin,  79  Va.  220. 

UmitatloDa  or  Laohea.— A  decree  dis-  4.  Story's  Eq.  PI.,  §460;  Mitford's 

missing  a  bill  on  the  ground  of  limita-  Eq.  PL,  by  Jeremy,  216,  217;  Cooper's 

tions,  lapse  of  time,  or  laches,  is  on  Eq.  PI.   115;    Montgomery's  Eq.  PI. 

the  merits,  and  will  bar  any  suit  for  112,   113;   Baker  v.  Mellish,  11  Ves. 

the  same  cause  of  action.     Parkes  t;.  Jr.  70;  Booth  x\  Stamper,  10  Ga.  113; 

Clift,  9  Lea  (Tenn.)  524.  Fuller  v,  Knapp,  24  Fed.  Rep.  100. 

Fallvra  to  Bliow  Title.— As  title  must  5.  Baker  v,  Mellish,  11  Ves.  Jr.  68, 

be  shown  to  maintain  a  bill  to  stay  in  which,  a  demurrer  to  the  whole  bill 

waste,  a  decree  dismissing  a  bill   for  having  been  overruled,  defendant  was 

want  of  equityis  ftfj  a^/tfOiVa/a  on  the  allowed   to   put  in   a  demurrer  to  so 

question  of  title.     Gainus  v.  Bowman,  much  of  the  bill  as  sought  a  discovery 

10  Heisk.  (Tenn.)  605.  of    the    defendant's    title.     See    also 

2.  Daniell's  Ch.  Pr.   (6th  Am.  ed.)  Metier    v.    Metier,     18     N.     J.     Eq. 
598;  Holmes  v,  Remsen,  7  Johns.  Ch.  275. 

(N.  Y.)  286.  Amendment  of  Demurrer  Too  Exten- 
Want  of  Juxlmllctloxi. — The  dismissal  siYe. — Sometimes  defendant  has  been 
of  a  bill  on  demurrer  for  want  of  juris-  permitted  to  amend  his  demurrer  so 
diction  constitutes  no  bar  to  a  suit  at  as  to  make  it  less  extensive.  Glegg  v. 
law  to  enforce  the  same  right.  Rich-  Legh,  4  Madd.  207;  Thorpe  v,  Mc- 
ards  V.Lake  Shore,  etc.,  R.  Co.,  124  111.  Cauley,  5  Madd.  218.  Thus,  when  a 
516.  bill  was  filed  for  tithes,  and  defendant 
8.  Opening  Proof  on  OyermUng  De-  filed  a  cross  bill  to  discover  plaintiff's 
murrer — ^Waiver. — Where  a  defendant  title  to  the  tithes,  and  whether  he 
answers  and  demurs,  but  takes  no  testi-  had  not  conveyed  them  away,  it  was 
mony  in  support  of  his  answer,  and  held  that  a  demurrer  to  the  whole  dis- 
elects  to  go  to  a  hearing  upon  his  de-  covery  would  not  lie,  but  that  the  de- 
murrer, leave  will  not  be  granted  to  murrer  might  be  amended  so  as  to 
open  proof  upon  overruling  the  de-  confine    it    to    a    discovery    whether 
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sary  to  obtain  leave  of  court  to  put  in  a  second  demurrer,  as  tw< 
dilatories  will  not  be  permitted  in  equity.* 

To  Ammdtd  Bill. — The  defendant  has  a  right  to  interpose  a  net 
demurrertoan  amended  bill,  notwithstanding  a  previous  dcmurre 
to  the  original  bill  has  been  overruled ; '  but  the  right  to  demu 
a  second  time  to  the  whole  bill,  upon  amendment  made,  applie 
only  to  cases  where  the  amendment  is  made  and  the  demurre 
filed  before  the  answer  is  put  in." 

'  One  of  the  decisions  upon  this  question  goes  to  the  extent  o 
saying  that  the  fact  that  the  circumstances  of  the  amendmen 
were  of  the  most  trifling  extent,  docs  not  make  any  difference; 
but  the  correctness  of  this  doctrine  has  been  questioned,  and  wit) 
good  reason.' 

2.  Annrer  after  Demomr  Orcrrnled. — It  is  not  proper  practic' 
to  enter  a  final  decree  on  overruling  a  demurrer,*  as  defendan 

ilaindfl    had   conrejed    them    awaj.  in  the  ori^nal  bill,  it  is  equally  clen 

~I«ge  V.  Legh,  4  Madd.  191.  that  tbe  defendant  ought  to  have   th 

1.   RowlcT  V.  Ecclea,   i   Sim.  ft   S.  right  to  demur  to  the  bill  m  amended 

51],  Lord  Red.  2t6.  eren   if    he  hai   once  demurred    an< 

S.  Bowes     V.    Hoeg,    15    Pla.    403;  been  overruled.     I  see  Ihe  most  satiE 

HcCourt   11.  Lobdell,  33  Gratt.  (Va.)  factory  reasons  for  all  this,  but  I  mm 

iSc;  Srott  v.  Calvit,  3   How.  <M1m.)  saj  that  I  see  no  good  reason  for  al 

i.^;    Davis   t}.   Davis,   63   Misi.  818;  lowing  a  second  demurrer   to  s  bill 

Booth  1'.  Stamper,  10  Ga.  109;  Dillon  because    an    immaterial    and     trivl) 

I'.  Davis,  3  Tenn.  Ch.  394;  Bouinquet  Hinendment    has   been   made.     If  th 

V.  Marsham,   4   Sim.   573;  Moore   v.  amendment    doei    not    change  at  a] 

Armnlrong,  9  Port.  (Ala.)  697;   Ban-  the   case   made,    if   the  complainant' 

croft   V.   Wardour,  3   Bro.   C.  C.  66,  equitj  remains  the  same,  and  the  df 

Dick.  67;;  Cresy  v.  Beavan,   13  Sim.  fendatit  may  demur  again  to  the  whol 

354;    Robertson    0.    Londonderry,   5  bill,   then   1   see  no  value  in  the  rul 

Sim.  336.  itart    derith,    or  in   the  COnsen-ativ 

AnmUhiMBt   by    ft^^*"ir    ParbiBr. — A  power  of  the  doctrine  of  r«  iadUata. 

defendant   whose  demurrer  has  been  <.  Trim   v.   Baker,   T.   ft    R.    253 

overruled,  and  to  whom  time  ha»l>een  Forbes  *.  Tuckerman,  115  M*s«.  119 

given   to   answer,   may    demur   again  O'Hare    v.  Downing,   130   Mass.    16 

without  leave  being  specially  gnnted,  Warner  v.  Tomlinson,  i  Root  (Conn, 

plaintiffs    having    in     the    meantime  aoi ;    Bottorf   t.    Conner,    i    Black! 

amended    their   bill    by    joining    an-  (Ind.)  387:  Armor  v.  Lyon,  t  Colo.  7 

other  person  as  complainant.     Moore  Collateral   Security   Bank  v.  Fowlei 

II,  Armstrong,  9  Port,  (Ala.)  697.  43  Md,  393;  Trego  v.  Skinner,  43  Md 

t.  Booth  I'.  Stamper,  10  Ga,  114,  in  437:    Sutton    v.   Gatewood,   6   Muni 

which  it  is  said:  "It  is  a  general  rule  (Va.)  39S;  Pecks  v.  Chambers,  8  W 

of   equity   practice,   that   a  defendant  Va.    310;    Nichols   v.  Nichols,  8  VI 

cannot,   after    he    has    answered   the  Va,   174;   Hays  v.   Heatherly,  36   W 

original  bill,  if  Che  plaintiff  amends  It,  Va.  613  ;  Lambert  v.  Lambert,  53  M( 

put    in    a    general    demurrer  to   the  544;    Bowman  v.   Marshall,    i   Char 

whole  bill,  becaiue  the  answer  will  Sent.  (N.  Y,)  37. 

overrule  the  demurrer."  DUBCila. — In     Illinois,     the     corret 

<.  Bosanquet  v.    Marshatn,   4  Sim.  practice  on  overruling  ■  demurrer  t 

573.  the  bill  is  not  to  render  a  decree,  bu 

B.  Booth  V.  Stamper,  10  Ga.  113,  in  to  make  an   order  requiring  the  de 

which    the    court    says :  "When    the  fendant  to  answer,  and,  if  he  does  do 

plaintiff   is  allowed   to  amend,    it    is  do  so,   to  take  the  bill  as  confessed 

clearlyright  that  the  defendant  should  Bruschke     v.     Der     Nord     Chlcag 

l>e  entitled  to  demur  to    the  amend-  Schuetxen  Verein,  145   III,  444.     Co» 

ment,  and  If  the  amendment  is  mate-  tra,   Iglehart   v.  Miller,  41  III.  Apf 

rial,  that  is,  if  it  varies  the  caie  made  439.     But   the   question  whether    tb 
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is  entitled^  on  obtaining  leave,  to    put  in  an  answer  to  the 
biU.i 

Wkat  ICattcr  Bet  nf  bj  Anfwer. — ^There  is  a  conflict  of  authority  as  to 
whether  the  same  defense  may  be  set  up  by  answer  or  plea  as  was 

set  up  by  the  demurrer.     Some  courts  have  declared  that  on  the 
overruling  of  a  demurrer  the  same  matter  may  be  set  up  by  answer,^ 

• 

defendant  should  be  ruled  to  answer  the  demurrer  is  overruled,  no  order  to 

is  one  of  discretion,  and  will  not  be  answer    over    is    necessary.     O'Hare 

reviewed  on  appeal.     Miller  v.  David-  v.  Downing,  130  Mass.  16. 

son,  8  111.  518;  Roach  v.  Chapin,  27  Amwer  to  Furt  and  Drannrer  to  Pait. 

111.194;  Wangelin  v.  Goe,  50  lU.  459.  — ^Where  defendant    answers  part  of 

1.  Alah€tma. — Forest  v.  Robinson»4  the   bill    and    also  demurs,  and   the 

Port.  (Ala.)  45.  demurrer  is  overruled,  if   complain- 

Florida, — Mjers  v,  McGahagan,  36  ant  wants  further  answer  he  must  file 

Pla.  503.  exceptions  to  the  answer  already  filed 

Indiana, — Bottorf    v,     Conner,     i  for  insufficiency,  and  no  further  answer 

Blackf.  (Ind.)  387;  JLafavour   v.  }us-  is  necessary  tiU  exceptions  have  been 

tice,  5  Blackf.  (Ind.)  366;  Kipper  v.  filed  and    allowed  or    submitted    to. 

Glancey,  3  Blackf.  (Ind.)   356;   Hen-  Many  i;.  Beekman  Iron  Co.,  9  Paige 

derscn  v.  Dennison,  i  Ind.  152.  (N.    Y.)    188^    Bunb.   133.     Compare 

Maina, — Lfambert  v*    Lambert,  5a  Siflkin  v.   Manning,  9  Paige  (N.  Y.) 

Me.  544.  233.     See  also   Kiiypers  v.  Reformed 

Maryland, — Trego  v.   Skinner,  43  Dutch  Church,  6  Paige  (N.  Y.)  570. 

Md.  436;  CoUateral  Security  Bank  v.  9.  Dormer  t>.  Fortescue,  a  Atk.  384; 

Fowler,  42  Md.  393.  Crawford    v.   The  William    Penn,   3 

Mississippi. — Nye  v.  Slaughter,  37  Wash.  (U.  S.)  484;  Avery  v,  Holland, 

Miss.  638.  3   Overt.  (Tenn.)  71;  Cronin  v.  Wat- 

-^/«i?«ri.—<^ole County  v.  Anghey,  kins,  i  Tenn.  Ch.  i3r ;  Bolton  v.  Dick- 

13  Mo.  133.  ens,  3  Cent.  L.  }.  477.    See  also  John- 

New  Torh. — Atlantic    Ins.   Co.    v,  asson  v.  Bonhote,  3  Ch.  Div.  398. 

Lemar,  10  Paige  (N.  Y.)  385;  Smith  "The  man  who  demurs  at  law  de- 

V.  Ballantyne,  10  Paige  (N.  Y.)  loi ;  murs  in  chief;  and  [the  demurrer]  is 

Bowman  v,  Marshall,  z   Chan.  Sent,  a  perpetual  bar  if  judgment  should  be 

(N.  Y.)  27.  against  him,  and  therefore  it  is  at  his 

Virginia, — ^Northwestern   Bank  v,  own  peril  if  he  does  it ;  but  if  a  defend - 

Nelson,  i  Gratt.  (Va.)  iiz;  Reynolds  ant  demurs  in  chancery  and  is  overruled 

V.  State    Bank,    6  Gratt.  (Va.)    174;  he  may  insist  afterwards  upon  the  same 

Sutton  V,  Gatewood,  6  Munf.  ( Va. )  398.  thing  by  his  answer."   Dormer  v.  For- 

West    Virginia, — Park    v,    Ulster,  tescue,  3  Atk.  283. 

etc.,  Petroleum  Co.,  35  W.  Va.  109;  The  Statvto  of  UnilftattOBs  may  be  set 

Hays  V,  Heath erly,  36   W.  Va.   613 ;  up  by  answer,  although  overruled  in 

Nichols  T^  Nichols,   8   W.   Va.  174;  the  demurrer.    Bolton  v,  Dickens,  3 

Pecks  V,  Chambers,  8  W.  Va.  3 10.  Cent.  L.  J.  477. 

Wisconsin. — Carman  v.  Hurd,  i  Pin.  Plea.  SotUnc  Up  8«int  Kattsr  by  Pisa. 

(Wis.)  619.  — Although  a  defendant  cannot,  after 

United  States. — Woodworth  v,  Ed-  the  court  has  overruled  his  demurrer 

wards,  3  Woodb.  &  M.  (U.  S.)  i3o;  to  the  whole  bill,  again  avail  himself 

Matthews  v.  Lalance,  etc.,  Mfg.  Co.,  of  the  same  method  of  defense,  yet  if 

18  Blatchf.    (U.  S.)    84;    Wooster  v.  a  bill  which  would  be  demurrable  if 

Blake,  7  Fed.  Rep.  816.  all  the  facts  were  disclosed  is  so  art- 

If    a  demurrer  which  goes  to  the  fully  drawn  as  to  show  on  its  face  no 

whole  bill  is  overruled,  it  is  an  adju-  grounds  for  demurrer,  defendant  may 

dication  that  the  complainant  is  enti-  make    the  same  defenses  by  a  plea, 

tied  to  some  relief,  but  the  extent  of  stating  the  facts  necessary  to  bring  the 

the  relief    is    still  an  open  question,  case  truly  before  the  court.     But  as 

Johnson  v.  Wheekx:k,63  Ga.  633.  defendant  is  only  permitted  to  delay 

Answer  Pllod  wtHh  Demurrer. — Where  his  answer  once  by  plea  or  demurrer, 

•n  answer  is  filed  with  the  demurrer,  without  leave  of  court,  he  must  obtain 

•8  may  be  done  in  Massachusotts^  and  leave  to  do  so,   or  his  plea  will  be 
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while  others  have  denied  this  right.'  But  it  is  well  settled  that 
if  there  is  any  doubt  whether  the  defense  made  is  proper  for 
demurrer,  the  demurrer  may  be  overruled,  and  permission  given 
to  set  up  the  same  defense  by  answer,*  or  by  plea.* 

OljHtlon  SomttliiiM  B^ad  *x  HMrlny. — And  Sometimes  on  overrul- 
ing a  demurrer  the  court  will  reserve  to  the  defendant  the  right 
of  raising  the  same  objection  at  the  hearing,^ 

Lmt«  to  Aniwer. — The  obtaining  of  leave  to  answer  after  a  de- 
murrer is  overruled,  and  the  time  within  which  the  answer  must 
be  put  in,  are  usually  regulated  by  statutes  or  rules  of  court,  and 
the  pleader  can  best  obtain  such  information  on  this  question  as 
he  may  need  by  consulting  his  own  statutes.  These  statutes  and 
rules  of  court,  following  a  well-settled  rule  of  chancery  practice,' 
also  usually  provide  that  if  defendant  fails  to  answer  within  the 
time  limited  the  bill  may  be  taken  as  confessed,  and  a  decree 
rendered  granting  the  relief  prayed.  But  no  decree  can  be  ren- 
dered until  this  time  has  expired.* 

8.  Overruling  Demurrer  on  Appeal — It  has  been  held  that  it  is 
discretionary  with  the  appellate  court,  on  overruling  a  demurrer, 
to  remand  the  cause  for  trial  or  for  final  decree,  but  that  it  will 
not  remand  for  final  decree  in  the  absence  of  exceptional  circum- 
stances.' 

Ordinarily  a  decree  of  the  appellate  court  overruling  a  de- 
murrer and  remanding  the  cause  to  be  proceeded  with,  is  not  an 
adjudication  of  anything  more  than  that  there  is  sufficient  equity 
upon  the  face  of  the  bill  to  require  an  answer.^ 

stricken  from  the  files.    Dan.  Ch.  Pr.  I.  SteveDB  v.  Ksdmb  Pac.  R.  Co.  5 

(6th  Am.  ed.)  601.  Dill.  (U.  S.)  487. 

1.  Tison  I'.  Tison,  14  Ga.  167;  Wil-  4.  Jonei  v.  Siclpworth,  9  Beav.  137; 

son  Ti.  Hall,  67  Ga.  53.  Norman  v.  Stibj,  9  Beav,  560;  Baxen- 

a.  Stevens  u.  Kansas  Pac.  R,  Co.,  5  date    f.   West.    Midland     R.    Co.,    8 

Dili.  (U.  S.)  487;  Evans  ».   Evans,  18  lur.  N.  S.  1163;   Shrewsbury  v.  North 

Jur.  666;  Brownsword  v.   Edwards.  3  Staffordshire  R.  Co.,  9  Jur.  N.  S.  787. 

Ves.  241 ;  Mortimer  v.  Hartley,  3  De  6.  Hays  v.  Heatheriy,  36  W.Va.  613, 

G,  &  Sm.  316;  Cochrane  1:  Willis,  10  a.  Xichols  v.  Nichols,  8  W.Va.  174; 

fur.  N.  S.  162 ;  Bloomsteln  v.  Clees,  3  Pecks  v.  Chambers,  8  W.Va.  210. 

Tenn.    Ch.    438.     See   also    Standard  Anavar  to  Original  BUI  and  Dunmrw 

OilCo.i'.SouthernPac.R.Co.,42Fed,  to  Supplemental  BUI —IF  the  defendant 

Rep.  395.  has  answered  the  original  bill, and  de- 

In  Brownsword   v.  Edwards,  2  Ves.  murred  to  the  supplemental  bill  only, 

343,  Lord  Hardwicke  Ihus  laid  down  It  is  erroneous  to  dismiss  the  original 

the  rule:  "As  this  is  a  question   upon  bill,  with  costs,  upon  the  mere  allow- 

the  lef^al   title  to  an  estate  on  Che  con-  ance  of  the  demurrer  to  the  supple- 

slruction  of  a  will,  if  there  was  any  mental   bill.     Davoue   i'.    Panning,  4 

doubt  I  should  not  determine  it  on  de-  Johns.  Ch.  (N.  Y.)  199. 

murrer;   but   would,  notwithstanding  7.  Stewart  v.  Flint,  57  Vt.  3i6. 

the   inclination  of  my  opinion  mipht  8.  Battle   v.   Street,"  85  Tenn.   283; 

be  In  favor  of  defendant,  overrule  the  Tourolmon  -v.  Massengill,  86  Tenn.  90; 

demurrer  without  prejudice  to  the  de-  Rodgera  v.  Dibrell,  6  Lea  (Tenn.)  69; 

tendant's  insistingonthesamematters  Kirkpatrick  f.  Utle^,  14  Lea  (Tenn.) 

by  war  of  answer,  so   that   it  might  96. 

more  fully  come  before  the  court  at  Bemud  wUh  Leave  to  Oomplalnant  to 

;he  hearing."  Aamid. — When  a  decree  overruling  a 
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4.  Effect  of  Final  Decree  on  Overmling  Demurrer. — A  final  judg- 
ment upon  a  demurrer,  which  has  gone  clearly  to  the  merits  of 
the  case,  is  an  effectual  bar  to  any  further  litigation.^  But  if  the 
first  suit  was  dismissed  for  defect  of  pleadings  or  parties,  or  a 
misconception  of  the  form  of  proceedings,  or  a  want  of  jurisdic- 
tion, or  was  disposed  of  on  any  ground  which  did  not  go  to  the 
merits  of  the  action,  the  judgment  rendered  will  prove  no  bar  to 
another  suit.* 

ZX.  Detects  Waived  bt  Failubb  to  Dexub— 1.  Defects  of  Sub- 
stance.— Although  the  proper  and  usual  method  of  objecting  to  a 
bill  for  defects  of  substance  apparent  on  the  face  of  it  is  by  de- 
murrer, yet  if  the  bill  is  without  equity,  or  the  case  made  thereby 
does  not  authorize  the  granting  of  relief  to  plaintifiF,  such  a  de- 
fect is  not  waived  by  failure  to  demur,  and  the  objection  may 
be  raised  at  the  hearing.* 

2.  Formal  Defects. — ^All  formal  and  technical  objections  to  a  bill 
are  waived  by  failure  to  demur  and  by  going  to  a  hearing  on  the 
merits.^     It  has  been  held  that  if  a  bill  is  defective  on  its  face 

demurrer    for  want  of  equity   Is  re-  Maryland. — West  v.  Hall,  3  Har.  & 

versed,  the  court  may  remand   with  J.  (Md.)  221;  Chambers  v.  Chalmers, 

leave  to    complainant  to  amend  the  4  Gill  &  J.  (Md.)  j^o;  Tartar  t;.  Gibbs, 

bill.    Wilburn   v.  McCalley,  63  Ala.  24  Md.  337;    Allen  v.  Burke,  2  Md. 

436.  See  also  Frazer  v.  Legare,  Bailey  Ch.  537 ;  Dunnock  v.  Dunnock,  3  Md. 

£q.  <S. Car.)  389.  Ch.    149;    Gibbs    v.   Cunningham,    4 

1.  Corrothers  V.  Sargent,  20  W.  Va.  Md.   Ch.   322;   Gover  v,   Christie,   2 

356;  Grotenkemper  v.  Carver,  4  Lea  Har.  &  J.  (Md.)  67;  Drury  v.  Conner, 

(Tenn.)   380.     See  also  Kilpatrick  v.  1  Har.  &  G.  (Md.)  220. 

Strozier,  67  Ga.  247.  England. — Barker  v.   Dacie,  6  Ves. 

Rsmoval   to  Federal   Gout — ^BffiBct. —  Jr.  6^ ;  Hovenden  v.  Annesley,  2  Sch. 

Where  a  demurrer  to  a  cause  on  trial  &  Lef.  621. 

in  a  state  court  is  overruled,  and  the  DiamlsBal  on  Motion. — A  bill  may  be 

cause  is  subsequently  removed   to   a  dismissed  on  motion,  at  any  stage  in 

federal  court,  the  decision  of  the  state  the  proceedings,  for  want  of  equity, 

court  on  such  demurrer  is  binding  on  Bryant  v.  Peters,  3  Ala.  160. 

the  federal  court.     Lookout  Mountain  Defect  Not  Cored  by  Answer  or  Proof. 

R,  Co.  V,  Houston,  44  Fed.  Rep.  449.  — On  final  hearing  the  bill  maybe  dis- 

Law  of  tlie  Case. — A  decision  on  a  missed  for  want  of  equity,  though  not 
demurrer  is  the  law  of  the  case  to  be  fol-  demurred  to,  and  though  the  answer 
lowed  upon  similar  facts  until  a  differ-  does  not  insist  on  the  want  of  equity 
ent  rule  is  laid  down  by  the  Supreme  by  way  of  demurrer.  And  neither  the 
Court,  and  this  is  true  although  such  answer,  the  proof,  nor  other  extra- 
decision  was  rendered  by  another  judge  neous  matter  can  supply  the  defect, 
than  the  one  trying  the  cause.  Wake-  Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9; 
lee  v.  Davis,  44  Fed.  Rep.  532 ;  Corn-  Moore  v.  Dial,  3  Stew.  (Ala.)  155; 
wall  V.  Davis,  44  Fed.  Rep.  533.  West  v.  Hall,  3  Har.  &  J.  (Md.)  221 ; 

3.  Hughes  V.  U.  S.,  4  Wall.  (U.  S.)  Kriechbaum   v.   Bridges,  i    Iowa  17. 

232.     See  also  Foster  v.  Busteed,  100  See  also  Buckley  v.  Buckley,  9  Gill 

Mass.  412.  (Md.)  500. 

S.  Alabama. — Herbert  v.  Hobbs,  3  4.  Cobb  v.  Rice,  130  Mass.  231;  Mc- 

Stew.    (Ala.)   9;    Moore    v.    Dial,    3  Closkey  v.  McCormick,  44  111.  336; 

Stew.  (Ala.)  155.  McLane  v.  Johnson,  59  Vt.  237;  Gor- 

lowa. — Kriechbaum   v.  Bridges,    i  don  v.  Clarke,  10  Fla.   179.     See  also 

Iowa  14;  Cowles  v.  Shaw,  2  Iowa  496;  Newman  v.  Moody,  19  Fed.  Rep.  858. 

Dinwiddie    v.     Roberts,     i     Greene  **Of  this  character  are  the  objections 

(Iowa)    363;   Cheuvete    v.   Mason,  4  that  the  bill  is  irregular  in  waiving  the 

Greene  (Iowa)  231.  oath  of  the  defendants,  and  in  not  an- 
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for  misjoinder  of  parties,^  or  for  multifariousness,*  or  for  incon- 
sistency and  repugnancy  in  the  allegations  thereof,*  or  because 
there  is  an  adequate  remedy  at  law,*  the  objection  should  be 
taken  by  demurrer,  or  it  will  be  deemed  waived. 

nexing  an  affidavit  that  there  is  no  col-  Illinois. — Labadie  v.  Hewitt,  85  111. 
lusion  between  the  plaintiff  and  either    341. 


of  the  parties."     Cobb  v.   Rice,  130 
Mass.  254. 

**  Of  the  same  character  are  the  ob- 
jections that  the  plaintiff  [in  a  bill  of 
interpleader]  does   not  offer  to  bring 


Maryland.— G\hh%  v.  Clagett,  2  Gill 
&J.  (Md.)  14. 

Massachusetts. — Crocker  v.  Dillon, 
133  Mass.  91. 

Michigan. — Snook  v.   Pearsall,    95 


the  property  into  court,  and  that  he  Mich.  534. 

does  not  set  out  the  claims  of  the  re-  New  Hampshire, — Abbot  v.  John- 

spective  defendants;  and  there  is  the  son,  32  N.  H.  9;   BeU  tr.  Woodward, 

additional  answer  that  those  objections  42  N.  H.  189. 

are  not  founded   on  facts,  as  the  bill  New  yersey. — Annin  v.   Annin,  24 

does  offer  to  bring  the  property  into  N.    J.    Eq.    184;    Veghte   v.    Raritan 

court,  and  sufficiently  sets  out  that  the  "Water  Power  Co.,  19  N.  J.  Eq.  145; 

several  defendants  make  claim  upon  Sanborn  v.  Adair,  27  N.  J.  Eq.  425; 

the    property."     Cobb    v.    Rice,    130  Green  v.  Richards,  23  N.  J.  Eq.  32. 

Mass.  234.  Pennsylvania. — Persch  v.  Quiggle, 

Damnrrer  to  Snpidaiiiental  BiU. — An  57  Pa.  St.  247. 

objection   to  a    supplemental   bill    in  Vermont. — Wade  v.  Pulsifer,  54  Vt. 

equity,  on  the  ground  that  it  seeks  to  45 ;     Ross  v.   Shurtleff,   55   Vt.    177 ; 

maintain   the   suit   upon   facts  which  Paine  v.  Slocum,  56  Vt.  504. 

have  occurred  since  the  filing  of  the  West  Virginia. — Rittenhouse  v.  Har- 

original  bill,  is  waived  by  omitting  to  man,  7  W.  Va.  380. 

demur  to  it  upon  that  ground,  and  con-  United  States. — Nelson  v.    Hill,  5 

senting  to  go  into  a  full  hearing  before  How.  (U.  S.)  127;  Gaines  v.  Chew,  a 

a  master  upon  the  merits  of  the  case  How.  (U.  S.)  619;   Oliver  v.  Piatt,  3 


as  set  forth  in  the  original  and  supple- 
mental  bill.     Pinch    v.   Anthony,    10 
Allen  (Mass.)  470;  Waterman  v.  Buck, 
63  Vt.  549. 
Defecttve  8tat«iii«it  of  Tltlo.— Though 


How.  (U.  S.)  333. 

See  also  article  Multifariousness. 

01](]6ction  BometlmM  Raised  at  Hearing. 
— Sometimes,  however,  the  court  may 
in    its   discretion    dismiss  a  bill   for 


plaintiff's  ownership  is  defectively  multifariousness  at  the  hearing,  of  its 
stated  in  the  bill,  yet  where  defendant  own  motion,  when  necessary  to  the 
does  not  demur  or  object  to  evidence,  proper  administration  of  justice.  Ham- 
but  treats  the  bill  as  based  on  the  ilton  v.  Whitridge,  11  Md.  128; 
ownership,  and  puts  such  ownership  Tartar  r.  Gibbs,  24  Md.  323;  Mattair 
in  issue  by  a  special  answer,  he  can-  v.  Payne,  15  Fla.  682 ;  Droste  v.  Hall 
not  take  advantage  of  defect  after  (N.  T.  Eq.  1894),  ^9  Atl.  Rep.  437; 
decree  against  him  on  the  facts,  by  Hendrickson  v.  Wallace,  31  N.  J.  Eq. 
motion  in  error  for  want  of  a  more  604;  Chew  i;.  Baltimore  Bank,  14  Md. 
direct  averment  of  title.  Falls  Vil-  299;  Hays  v.  Doane,  11  N.  J.  Eq.  84; 
lage  Water  Power  Co.  v.  Tibbetts,  31  Rockwell  v.  Morgan,  13  N.  J.  Eq. 
Conn.  165.  384. 

1.  Hendrickson  v.   Wallace,   31  N.  8.  American   Freehold  Loan,   etc., 

J.    Eq.   604;    Bunce    v.    Gallagher,   5  Mortg.  Co.  f.  Sewell,  92  Ala.  163. 

Blatchf.  (U.S.)  481;  Southern  L.  Ins.,  4.  Underbill    v.   Van    Cortlandt,  2 

etc.,  Co.  T'.  Lanier,  5  Fla.  no;  Story  Johns.  Ch.  (N.  Y.)  369;   Grandin  r. 

V.  Livingston,    13   Pet.    (U.  S.)   359;  LeRoy,  2  Paige  (N.  ^.)  509;  Ludlow 


Watertown  v.  Cowen,  4  Paige  (N.  Y.) 
510;  Harder  v.  Harder,  2  Sandf.  Ch. 
(N.  Y.)  17. 

8.  Alabama. — Betts  v.  Betts,  18  Ala. 
787 ;  Wellborn  v.  Tiller,  10  Ala.  305 ; 


V.  Simond,  2  Cai.  Cas.  (N.  Y.)  55; 
Dearth  v.  Hide,  etc.,  Nat.  Bank,  100 
Mass.  540;  Page  r.  Young,  106  Mass. 
313;  Jones  V.  Keen,  115  Mass.  170; 
Clark  V.  Flint,  22  Pick.  (Mass.)  231; 


Mobile,   etc.,   R.  Co.   v.  Talman,   15     Pierpont  f.  Fowle,  2  Woodb.  &  M. 
Ala.  472.  (U.   S.)  35;   Newman    v.  Moody,   19 
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ZZL  BBxrasUB  TO  Awnffnin  BXUS.— ^An  amended  bill  may  be 
demurred  to  as  well  as  an  original  bill,^  and  although  a  demurrer 
to  the  original  bill  has  been  overruled,  a  demurrer  to  the  amended 
bill  may  be  filed.* 

The  amendment  is  regarded  as  a  continuation  of  the  original 
bill  and  as  forming  a  part  of  it,  and  if  the  matter  set  up  by  the 
amendment  is  inconsistent  with  the  original  bill,  and  makes  a 
new  case  with  new  parties,  a  demurrer  will  lie.* 

XXTT.  Demusbebs  to  Bills  Hot  OBiaiHAL— 1.  Introductory  State- 
ment.— It  is  proper  to  premise  a  discussion  of  this  subject  by  the 
statement  that  as  all  these  bills  are  a  consequence  of  original  bills, 
many  causes  of  demurrer  to  original  bills  will  apply  equally  to 
these  bills,  and  that  in  addition  there  are  other  causes  of  de- 
murrer peculiar  to  each  of  them. 

8.  Snpplonental  Bills. — If  it  appears  from  the  face  of  a  supple^ 
mental  bill  that  plaintiff  is  not  entitled  to  file  this  kind  of  bill, 
either  for  want  of  title  or  from  mistake  in  pleading,  a  demurrer 
will  lie.^  So,  also,  a  demurrer  will  lie  if  the  bill  is  founded  on  mat- 
tei^  arising  prior  to  the  filing  of  the  original  bill,  where  the  suit 

Fed.  Rep.  858;  Consolidated  Roller-  her  husband,  and  the  amended  bill  al- 

Mill  Co.  V.  Coombs,  39  Fed.  Rep.   25;  leged  that  it  was  the  donor's  intention, 

Kyle  xf,  Riley,  11  Helsk.  (Tenn.)  230.  at  the  time  of    the  execution  of  the 

1.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  582;  deed,  to  secure  said  slaves  to  the  sole 

Rilej  V.  Southwestern  R.  Co.,  63  Ga.  and  separate  use  of  the  complainant 

^5.    See  also  cases  cited  in  the  fol-  during  her  life,  and  at  her  death  to 

lowing  notes  in  this  subdivision.  her   children,  it    was   held    that  the 

Where  a  plaintiff,  after  submitting  amendment  made  a  new  and  different 

to  a  master's  report  upon  exceptions  case  from  the  original  bill,  and  that 

to  the  answer,  amends  his  bill,  the  de-  the  bill  was  demurrable.     Larkins  v. 

fendants  cannot  demur  to  the  amended  Biddle,  3i  Ala.  352. 
bill,  on  the  ground  that  it  does  not       4.  Cooper's    £q.   PI.  312;    Story's 

make  a  new  case  calling  for  further  Eq.  PL,  4  612. 

discovery ;  they  should  answer  without  Thus,  in  general,  if  a  bill  in  equity 
reference  to  the  discovery  sought,  and,  is  filed  by  a  tenant  in  tail,  who 
if  the  plaintiff  except  on  that  ground,  dies,  the  issue  in  tail,  or  the  remain- 
move  to  take  the  exceptions  off  the  derman  in  tail,  claiming  under  a  new 
files.  Chazournes  v.  Mills,  2  Barb,  limitation,  will  be  entitled  to  the  ben- 
Ch.  (N.  Y.)  466.  efit  of  the  proceedings  had  in  the  suit 

S.  See,  sufra^     XIX.    Overt  uling  of  the  first  tenant  in  tail,  by  merely 

Uemurrer.  filing  a  supplemental  bill ;  but  where 

8.  Ogden  V.  Moore,  95  Mich.  295 ;  a    subsequent    remainderman    in  tail 

Munch  V,  Shabel,  37  Mich.  166;  Lar-  files  such  a  bill,  if  it  appears  that  the 

kins  17.  Biddle,  21  Ala.  252;  Winter  v.  suit  by  the   first   tenant   in   tail  was 

Quarles,  43  Ala.  692;  March  v.  May-  founded  upon  contract  made  by  him, 

ers,85lll.  177;  Griffin  v.  Augusta,  etc.,  and  was  not  in  respect  of  charges  cre- 

R.  Co.,  72  Ga.  423;  Lefew  v.  Hooper,  ated   by  the  donor,  or  if  there  is  any 

82  Va.  946.  particular  difference  in  the  interest  de- 

Thus,  where  a  bill  in  equity  is  filed  for  rived   from   the  donutn  out  of  which 

the   reformation  of    a    deed  of  gift,  both  estates  tail  are  carved,  or  if  there 

and  the  original  bill  alleged  that  it  are  any  other  special  circumstances 

ipvas   the  intention   of    the  donor,    at  under  which  the  estate  is  held,  exist- 

the  time  of  the  execution  of  the  deed,  ing  in  the  case,  the   subsequent    re- 

to  settle  the  slaves  thereby  conveyed  mainderman  in  tail  will  not  be  per- 

to   the  sole  and  separate  use  of  the  mitted  to  file  such  a  bill.    Cooper's 

complainant,  free  from  the  debts  of  Eq.  PI.  212. 
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Is  in  that  stage  in  which  an  amendment  is  permissible,*  or  if  it 
seeks  to  make  a  new  and  distinct  case  from  the  original  bill  on 
new  matter.* 

S.  Billf  of  BerlTor. — Demurrers  will  He  to  bills  of  revivor  foi 
the  following  causes ;  Want  of  privity;'  want  of  sufficient  interest 
in  the  party  seeking  to  revive;*  some  imperfection  or  defect  in 
the  frame  of  the  bill.* 

1.  Cooper'*  Eq.   PI.  814;  Dan.  Ch.  S.  Cooper's  Eq.  PI.  aio. 

Pt.  (sth  Am.  cd.)  1534;    Storj's  Eq.  Dlnatoattaa. — Where  an  adminlitr*' 

PI.,   4   614:  Baldwin    v   Mackowo,  3  tor  who  had  obtained  a  decree  <lie<i 

Atk.  817  ;  Colclough  v.  Evans,  4  Sim.  before  the  enrolment  thereof  or  beloit 

76;  Stafford  v.  Hewlett,  i  Paige  (N.  anj  further  proceedings  were  had,  II 

Y.)  200;  Diss  D.  Merle.  4  Paige  (N.  was  held  that  a  demurrer  would  lie  U 

Y.)  3e;9;  Fulton  Bank  v.  New  York,  *  bill  of  revivor  filed  br  the  adminis 

etc.,  Canal  Co.,  4  Paige  (N.  Y.)  ivj.  tntor  f/««i)iii'i  hm,  on  the  ground  thai 

See      also      article      Supplimkntal  in  such  case  hewaa  not  in  privitj  witi] 

Pleadinob.  the  administrator  who  obtained    th< 

Knl«  AppUoaWe  aran    wlien   Msttan  decree,  but  was  paramount  to  him. 

Mot  Jbown  to  Plaintiff.— Matters  arising  Cooper's  Eq.  PI.  210. 

previous  to  the  filing  of  original  bill,  Adraatace  Takan  Of  tUa  Daftet  wtth' 

althoug-h  not  discovered  by  the  plain-  otit  SMtLnTrar. — It  has  been  held  thai 

tiff  until   afterward,  should  be  intro-  even   though   the  defendant  doet  not 

duced  into  the  same  bj*  amendment,  If  demur,  the  plaintiff  can  take  nothin| 

the  cause  is  in  that  stage  In  which  an  br  his  suit  if  he  shows  no  title  to  re. 

amendment  is  permissibie.  Stafford  v.  vivor.     Cooper's  Eq,  PI.  an. 

Hewlett,   I  Paige  (N.   Y.)  200,  MItf.  «.  Cooper's  Eq.  PI.  an,  ara;  Mitf, 

PI.  6o;DiaBt.  Merle,  4  Paige  (N.  Y.)  Eq.  PI.  20a ;  Storj's  Eq.  PI..  (*  371,680, 

363;  Colclouph  r.  Evans,  4Sim.  76.  631;  Williams  v.  Cooke,   10  Ves.  Jr 

Parson  Mot  a  Party  to  Original  Bill. —  406;  Horwood  v.  Schmedes,   la  Ves. 

If   a   supplemental    bill    Is   instituted  Jr.  311. 

against  a  person  not  a  partj  to  the  Dlnatratloii — Sarlrorln'Ooitilloiw.— 

original  bill,  asking  that  he  aiay  an-  A  bill  of  revivor  for  costs  alone  will 

awer  the  original  bill,  such  person  maj  be  subject  to  a  demurrer  for  want  ol 

demur  If  no  reason  Is  shown  wh^  he  suflicient  Interest,  Jenour   v.  Jenour. 

could  not  have  been  made  a  partj  to  10  Ves.  Jr.  57a  ;  unless  such  costs  are  tc 

.the    original     bill     by     amendment,  paid    out    of    the    estate,    Jenour    v 

Cooper's  Eq.  PI.  314;  Story's  Eq.  PI.,  Jenour,  10  Ves.  Jr,  57a;  or  unless  th« 

f)  614.  costs  have  been  taxed  and  the  decre* 

Whereasupplementalbill, on  matter  enrolled,    Elvard   f.    Warren,   a   Ch 

arising  subsequently  to  the  filing  of  Rep.  19a. 

the  original  bill,  is  brought  against  a  6.  Cooper's  Eq.   PI,  an,  313;  Fal. 

fierson  who  Is  not  a  party  to  the  orig-  lowes  v.  Williamson,   11  Ves.  Jr.  306: 

nal  bill  and  who  sets  up  no  interest  in  Gould  v.  Barnes,   Dick.  133;  Metcalft 

the  matters  therein  litigated,  he  may  v.   Metcalfe,   i    Keen    74;  Griffith  v 

demur.     Cooper's  Eq.  PI.  314;  Dan.  Ricketts,  3  Hare  476. 

Ch.  Pr,  (5th  Am.  ed.)    1534;   Story's  In  a  suit  in  equity  against  the  rneiD' 

Eq.  PI.,  4  614.  bers  of  a  firm,  a  demurrer  will  not  lit 

Wlien  n»a  Propar. — If  it  does  not  dis-  tc  a  bill  of   revivor  to  bring  in  th( 

tinctly  appear  by  the  supplemental  bill  representative  of  a   deceased  partner 

that  the  new  matters  charged  therein  Wilson  i:  Seligman,  10  Rep.  C.  C.6si 

arose  before  the  filing  of  the  original  Taut  of  Prapar  ParUei. — Where  od< 

bill,  the  defendant  can  only  take  ad-  of  two  tenants  in  common  who   Insti. 

vantage  of  the  irregularity  by  a  plea  tuted  suit  dies,  a  bill  of  revivor  by  h!i 

alleging  the  fact.   Stafford  v.  Howlett,  pergonal    representative,  which    doe) 

I  Paige  (N.  Y.)  aoo,  Mitf.  164.  not  make  the  survivor  a  party  eithei 

S.  Williams  i>.  Winan^^o  N.J.  Eq.  as  coplaintiff  or    defendant,  will    b< 

395;  Crump   r,  Perkins,  18   Fla.  353;  demurrable,     Pallowes  r.  Williamton 

Story'sEq,PI.,46i6;Milnerv.Milner,  11    Ves,   Jr,  313.    But  it  the  oHgina 

3  Edw.  Ch.  N.  Y.  1 14.  suit  was  Imperfect  for  lack  of  a  party 
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4.  Bilb  of  Eevivor  and  Supplement. — As  to  causes  of  demurrer 
to  bills  of  revivor  and  supplement,  no  further  statement  is  neces- 
sary than  that  the  same  objections  will  lie  as  may  be  made  to 
the  two  species  of  bills  of  which  they  partake.^ 

6.  Cross  Bills. — See  article  CROSS  Bills,  vol.  5. 

6.  Bills  of  Eeview. — See  article   Bills  of  Review,  vol.  3,  p. 

569- 

7.  Bills  to  Set  Aside  Decrees  for  Frand. — Where  a  bill  is  filed  for 

this  purpose,  and  the  circumstances  stated  therein  do  not  amount 
to  fraud,  though  it  is  alleged  that  the  decree  was  obtained  with- 
out making  parties  to  the  suit  those  whose  rights  are  affected 
thereby,  and  is  therefore  fraudulent,  but  it  appears  on  the  bill  that 
sufficient  parties  are  before  the  court  to  bind  all  other  persons 
interested,  defendant  may  demur.*  So,  also,  the  objection  of 
laches,  if  it  appears  on  the  face  of  the  bill  where  no  sufficient 
excuse  is  alleged,  may  be  taken  by  demurrer.' 

8.  Demurrers  to  Bills  to  Enforce  Decrees. — If,  on  the  face  of  such 
a  bill,  plaintiflf  appears  to  have  no  right  to  the  benefit  of  the 
decree,  a  demurrer  will  lie.* 

a  bill  of  revivor  which  does  not  make  proper,   defendant  may  avail  himself 

such  a  person  a  party  is  not  demurra-  of  the  objection  by  demurrer  or  by  a 

ble.     Metcalfe  v,  Metcalfe,  i  Keen  80.  plea  or  exceptions  to  impertinence. 

Wliat  Slionld  be  Stated. — A  bill  of  re-  Pendleton  v.  Fay,  3  Paige  (N.  Y.)  204. 
vivor  against  new  parties  ought  to  Supplemental  Matter  Improperly  In- 
state so  much  of  the  original  bill  as  eerted. — Where  supplemental  matter  is 
shows  that  the  plaintiff  is  entitled  to  improperly  inserted  in  a  bill  of  revivor 
revive  and  that  the  defendants  are  the  and  supplement,  defendant  should  not 
parties  against  whom  a  bill  of  revivor  demur  to  the  whole  bill,  but  to  the 
will  lie.  Phelps  v.  Sproule,  4  Sim.  supplemental  matter  only.  Randolph 
31^  V,  Dickerson,  5  Paipe  (N.   Y.)  517. 

1.  Cooper's  Eq.  Pi.  214.  2.  Cooper's  Eq.  PI.  217. 

Irreleyant  or  Impri^er  Hatter. — If  any  8.  See  article  Bills  to   Impeach 

matters  contained  in  a  bill  of  revivor  Dscrbbs,  vol.  3,  p.  632. 

and  supplement  are  irrelevant  or  im-  4.  Cooper's  Eq.  PI.  218. 
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DEMURRERS   TO   EVIDENCE. 

By  W.  a.  Martin. 

L  Ihtbodvctioit,  439. 

n.  Demkitios,  439. 
m  Office  of  Sehdbkes,  439. 
IT.  Who  hit  Dekub,  440. 

T.  Effect  of  Dekuehzb,  441. 

1.    U'hat  is  Admiticd,  441. 
3.    What  is  Witi-ved,  444- 

a.  Demurrant's  Evidence,  ^^. 

b.  Evidence  of  Dfmurree  Favorable  to  Demurrant,  445. 

c.  Objections  to  Competency  of  Evidence,  44;. 
d.    Objections  to  Headings,  446. 

3.  As  an  Estoppel,  446. 

TL  JoDiittK  HI  Dekvbbsk,  446. 

I.   Necessity  for,  446. 

3.    When  Joinder  may  be  Compelled,  446. 

a.  Where  Evidence  Is  in  Writing,  446, 

b.  Where  Evidence  Is  Parol,  447. 

c.  Where  Evidence  Is  Partly  Oral  and  Partly  Written,  ^^<,. 
Tn.  WlTHDSAVAL  OF  SunTKBEB,  449. 

TUL  70km  of  Demubseb,  449. 

I.   Directed  to  Whole  0/ Adverse  Party's  Evidtntt,  449. 

3.    To  Be  in  Writing,  449. 

3.    What  Should  Appear  in  Demurrer,  450. 

IS.  Pboceedihos  aftek  Joihdeb,  45 1. 

What  Questions  to  be  Considered,  451. 
.   Assessment  of  Damages,  451. 

When  Demurrer  should  be  Sustained,  452. 
When  Demurrer  should  be  Overruled,  453, 
The  Judgment,  455, 

Z.  Effect  of  iHTAODucae  Etidivoe  aftib  Dewtsbeb  Ovxb- 

sntBD,  455. 
XI.  DUtOBBBBB  TO  Etidehce  dt  Cehohal  FxAonoE,  456. 
XXL  Pboosedikob  Avaloqoub  to  BsinrKBZu  to  Evnniroi,  4;6. 
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I,   Generally,  457. 
3.  Review,  457. 
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CROSS-REFERENCES. 

As  to  other  Modes  of  Taking  a  Case  from  the  fury,  see  articles  DIRECTING 
VERDICT;  DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 

L  INTBODUGTIOS. — The  practice  of  demurring  to  evidence  is  of 
very  ancient  origin,  and  while  it  has  always  been  recognized  in  Eng- 
land^ the  reports  show  very  few  cases  in  which  it  has  been  availed 
of.  The  practice  has  been  expressly  recognized  and  allowed  in 
the  federal  courts  and  in  at  least  half  of  the  United  States^  al- 
though in  most  of  these  states  it  is  ver}'  rarely  resorted  to.  In 
the  remaining  states  demurrers  to  evidence  have  been  entirely 
superseded  by  less  technical  and  cumbersome  modes  of  procedure, 
but  even  in  these  states  it  is  apprehended  they  would  be  permissi- 
ble in  the  absence  of  statutory  regulations  to  the  contrary. 

GoBBtitntioiua  Law. — There  is  nothing  in  this  practice  which  is  in 
contravention  of  the  right  to  jury  trial ;  this  was  expressly  decided 
in  a  recent  decision,*  and  the  court,  after  a  very  extensive  review 
of  the  authorities,  showed  that  the  practice  of  demurring  to 
evidence  was  in  vogue  in  half  of  the  states,  and  that  in  the  other 
states  much  more  radical  modes  of  taking  away  cases  from  the 
jury,  such  as  ordering  nonsuits  and  directing  verdicts,  were  used 
and  were  not  considered  obnoxious  to  the  constitutional  right  to 
jury  trial.* 

n.  SsvnriTIOS. — ^A  demurrer  to  evidence  is  a  statement  by  the 
party  demurring,  that  he  will  proceed  no  further,  because  the  evi- 
dence offered  on  the  other  side  is  not  sufficient  to  maintain  the 
issue. 

nL  OfncB  n  Sbhubbbe. — The  office  of  a  demurrer  to  evidence 
is  to  withdraw  a  case  on  trial  from  the  consideration  of  the  jury 
and  present  to  the  court,  tn  a  formal  manner,  such  facts  as  were 

1.  Hopkins  v,  Kashville,  etc.,  R.  Cow  tended   that  thej  could  not  be  com- 

(Texuw  1S96),  J4  S.  W,  Rep.  1029.     In  pelled  to  join  in  the  demurrer,  the  leg- 

this  case  it  was  further  contended  that  ialature  having  provided  that  it  shall 

the  practice  of  demurring  to  evidence  be  the  duty  of  the  jury  to  decide  ques- 

violated  another  clause  of  tLe  consti-  tions  of  law  when  they  have  no  doubt. 

tution,  which  declares  that    '*  judges  The  court  held  that  there  was  no  merit 

shall  not  charge  >uries  with  respect  to  in  the  objection  and  overruled  it. 

mattersof  fact,  but  may  state  the  testi-        2.  The  reasoning  of  the  learned  judge 

HionyaRd  declare  the  law."     The  court  on  this  question  was  that  the  jury  sys- 

{fer  McAllister,  J.>,  in  passing  oathis  tetn  was  nothing  more  than  a  tribunal 

qnestioD,  said :  ^*  As  already  seen,  the  for  the  settlement  of  contested  facts ; 

first  clause  in  respect  of  tlie  right  of  that  if  the  facts  upon  which  plaintiff 

trial  bv  jury  is  found  in  the  consdtu-  relied  were  expressly  admitted,  together 

tioB  oi  all  the  states  in  one  form  or  with  all  reasonable  inferences  deducible 

another,  but  the  latter  clause  is  found  therefrom   (the  effect  of  demurrers  to 

is  the  organic  law  ol  only  few  states,  evidence,  as  will  be  seen  further  on), 

^Ve  do  not  think  the  latter  clause  adds  there  was  no  question  to  be  decided  by 

anythiag  to  the  prohibition  contained  the  jury;  and  that  in  view  of  all  this 

in  the  first  clause."  there  could  be  no  invasion  of  the  right 

In  Dumford  v,  Jehnsoni,  a  Martin  to  jury  trial  by  demurring  to  the  evi- 

(La.)  ^,  defendant  demurred  to  the  dence.     Hopkins  v,  NasbviUe^  etc.,  R. 

evidence^  and  plaintiff's  counsel  con-  Co.  (Tenn.  1896),  34  S.  W.  Rep.  1039. 
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actually  proved,  and  such  other  facts  as  the  evidence  before  tli 
jury  tended  to  prove,  for  the  purpose  of  obtaining  the  judf 
ment  of  the  court  as  to  their  legal  sufficiency  to  establish  th 
plaintiff's  charge  or  claim  as  against  the  defendant.^ 

A  variance  between  the  pleading  and  proof  may  be  taken  sx 
vantage  of  by  demurrer  to  evidence,*  but  on  a  demurrer  to  th 
evidence,  the  court  does  not  look  critically  into  a  variance  betwee 
the  declaration  and  proof.* 

IV.  Who  kat  DEinn.-~Either  party  has  a  right  to  demur  t 
the  evidence,*  but  the  demurrer  is  only  applicable  to  the  evidenc 
of  the  party  holding  the  affirmative  of  the  issue.* 

1.  Gibson   V.  Hunter,  a  H.  Bl.   187;  still,  plaintiff  hai  utterlj  failed  to  mali 

Crowe  T>.  People,  92  111.  331;  Valtez  v.  oulhiscsee;  while  all  that ' 

Ohio,  etc.,  R.  Co..  85  III,    500;  PhllHps  for    a   jury    to    ssy    I       " 

I-.  Dickerson,  8s  III.  11;    Hartman  i^  -  —  ■--    -    - --  — — 

Cincinnati,  etc.,  R.  Co.,   4   Init.   App. 

370;  Southwest  Imp.  Co.   v.  Andrew,  dance  of  evidence  to  prove  every  mati 

86  Va.   270;   Ware  v.  Stephenson,    10  rial   fact   of   his  case,  jet  it  does   ni 

Leigh     (Va.)    164;  Galveston,  etc.,  R.  outweigh    or    preponderate    over   thi 

Co.  I'.  Templeton  (Tex.  Civ.  App.1894),  tending   to   prove   defendant's   side  1 

15   S,  W.   Rep.   135,  affirmrd  in   (Tex.  the  case;  and  all   that  is  necessary  ft 

1894)  26  S.  W.  Rep.  1066;  Stephens  v.  the  court  to  say,  to  sustain  a  motio 

Hix,  38  Tei.  656;    Miller  u.  Franklin  (or  a  new  trial  upon  the  ground  thi 

ln».  Co.,  8   W.    Va.   515;   Garrett   t:  the  verdict  is  against  the  evidence,! 

Ramsey,  16  W.  Va.  345;  Mobile,  etc.,  that   although   there   is  plentj  of  ev 

R.   Co.   1'.    McArthur,  43   Miss.   180;  dence   to   sustain   the  verdict,  yet  tl: 

Miller  v.  Warre,  i  C.  &  P.  237,  4  B.  evidence  is  conflicting,  and  the  weigl 

&  C.  53S,  10  E.  C.  L.  401;;  Thornton  of  the  evidence  Is  clearly  against   tli 

V.  Washington   Bank,  3  Pet.  (U.  S.)  verdict.     Brown   v.  Atchison,  etc.,  I 

40:    Suvdam  v.  Williamson,  30   How.  Co.,  31  Kan.  i. 

[U.  S.)  434.  a.  Pearsons  v.  Lee,  3  111.  193. 

The  weight  of  testimony  to  establish  !.  Emerick  v.  Kroh,  14  Pa.  St.  315. 

any  fact  is  a  question  belonging  exclu-  Where  the  declaration  gives  Williai 

sively  to  the   jury,  unless   it  ht  vrith-  B.  M.  as  defendant's  name,  while  tli 

drawn   from   their  determination  by  a  bill  of  particulars  filed  with  it  and  sue 

demurrer  to  the  evidence.     Hardaway  on  is  against   W.  B.  M.,  if  the  pro< 

I'.  Man  son,  1    Munf.  (Va.)  330:  West  shows  that  the  goods  sued  for  were  sol 

Branch   Bank   v.  Donaldson,  6  Pa.  St  to   W.   B.  M.  there  Is  not  a  varianc 

:79,  which  can  be   reached  bj  a  demurrt 

When    Dafniduit    alunild    Damnr.—  to  evidence.     Ware  v.  McQuillan,  j 

Where  the  plaintifTs  evidence  is  wholly  Miss.  704. 

insufficient  to  sustain  the  material  alle-  t.  Trout  v.  Virginia,  etc.,  R.  Co.,  = 

gationsinhisdeclaraCion.thedefendant  GraCt.  (Va.)   619;    Boyd  v.   Cttr   So' 

should   demur   to   the  evidence.     New  Bank,   15   Gratt.  (Va,)   501;  HVers  1 

Orleans,   etc.,    R.   Co.   ii.   Enochs,  43  Green, iCall.(Va.)  556;  Rohrr.'Davi 

MUs,  603.  q  Leigh  (Va.)  30;   Eubank  h.  Smith, ; 

DUtlnfidtbed  tram  Verdlet  and  Daol-  Va.st^i  Goodman  v.  Ford, Z3MIU. 39 

■lanonlIatloti(UrIF«wm«l. — A  decision  B,  Goodman  v.  Ford,  33  Miss.  59: 

upon  a  demurrer  to  evidence  is  entirely  Stilts    v.    Inman,    55    Miss.    469.      S« 

unlike  either  a  decision  b^  B  jury  upon  also   Lyons  i'.  Terre  Haute,  etc.,    I 

the    evidence,  or    a    decision    by    the  Co.,  loi   Ind.  430;  Picket  v.  Isgrigg, 

court   on   motion    for    new   trial';    for  Fed.  Rep.  676. 

where  the  court  sustains  a  demurrer  to  The  plaintiff  may  demur  to  the  cv 

the  evidence,  the  court  must  be  able  to  dence   adduced   by    the   defendant    t 

sav  that,  admitting  every  fact  proved  maintain  the  affirmative  of  the  Isaui 

which  Is  favorable  to  the  plaintiff,  and  that  is,  when  the  burden  of  proof  Is  o 

every  fact  that  the  jury  might  fairly  the    defendant.     Stiles    v.   Inman,   ; 

and  legally  infer  favorable  to  plaintiff.  Miss.  473. 
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ms^otJ^martn, DEMURRERS  TO  EVIDENCE.  WhAtUAaisdttwi, 

7.  Effect  of  Demubbeb — 1.  What  is  Admitted. — A  demurrer  to 
the  evidence  admits  all  the  facts  which  the  evidence  tends  to  prove, 
or  of  which  there  is  any  evidence,  however  slight,  and  all  infer- 
ences which  can  be  logically  and  reasonably  drawn  from  the  evi- 
dence.*. 

Party  on  Whom  Burden  of  Proof  Lies.  Ind.  334 ;  Ohio,  etc.,  R.  Co.  v.  Collarn, 
—A  party  upon  whom  is  the  burden  of  73  Iiid.  268;  Trimble  v.  Pollock,  77  Ind. 
the  issue,  cannot  successfully  demur  to  579;  Willcuts  v.  Northwestern  Mut. 
the  evidence,  as  his  own  evidence  L.  Ins.  Co.,  81  Ind.  303;  Indianapolis, 
cannot  be  considered  upon  demur-  etc.,  R.  Co.  v.  McLin,  82  Ind.  446; 
rer;  "but  where  the  cause  of  action  Ruff  v.  Ruff,  85  Ind.  433;  Adams  v. 
is  admitted,  it  is  the  defendant  who  Slate,  87  Ind.  575;  Talkington  v.  Par- 
has  the  burden,  and  a  demurrer  to  the  ish,  89  Ind.  203;  Bethell  v.  Bethell,  93 
evidence  by  the  latter  is  entirely  proper."  Ind.  325;  Radcliff  r.  Radford,  96  Ind. 
Fritz  T'.  Clark,  80  Ind. 591;  Standley  V.  487;  Wright  v.  Julian,  97  Ind.  no; 
Northwestern  Mut.  L.  Ins.  Co.,  95  McLean  v.  Equitable  L.  Assur.  Soc., 
Ind.  2Q4.  100  Ind.  130;  Stockwell  v.  State,  loi 

1.  Alabama. — Carrington  v.  Caller,  Ind.  5;  Vigo  Agricultural  Soc.  v, 
2  Stew.  (Ala.)  175;  Sawyer  v.  Fitts,  2  Brumfiel,  102  Ind.  148;  Lake  Shore, 
Port.  (Ala.)  9;  Young  v.  Foster,  7  etc.,  R.  Co.  v.  Foster,  104  Ind.  298; 
Port.  (Ala.)  420;  M'Gehee  v.  Greer,  7  North  British,  etc.,  Ins.  Co.  v.  Crutch- 
Port.  (Ala.)  537;  Carson  r.  State  Bank,  field,  108  Ind.  523 ;  Palmer  v.  Chicago, 
4  Ala.  148;  Foster  v.  McDonald,  5  etc.,  R.  Co.,  112  Ind.  253;  Pennsylvania 
Ala.  376;  Dearing  v.  Smith,  4  Ala.  432;  Co.  v.  Stegemeier,  118  Ind.  306;  Hart- 
Curr3-  v.  Mobile  Bank,  8  Port.  (Ala.)  ford  City  Natural  Gas,  etc.,  Co.  v, 
360;  Boyd  V.  Gilchrist,  15  Ala.  849;  Love,  125  Ind.  276;  Chicago,  etc.,  R. 
Holman  v.  Whiting,  19  Ala.  703;  Wil-  Co.  r.  Williams,  131  Ind.  32;  Milburn 
liams  V,  McConico,  27  Ala.  572 ;  Shaw  v.  Phillijps,  136  Ind.  684;  Tennessee 
V.  White,  28  Ala.  637 ;  Armstrong  t'.  Coal,  etc.,  Co.  v,  Sargent,  2  Ind. 
Armstrong,  29  Ala.  538;  Brvan  ''.  State,  App.  463 ;  Hartman  v.  Cincinnati,  etc., 
26  Ala.  65;  BufBngton  r.  Cfook,  39  Ala.  R.  Co.,  4  Ind.  App.  372;  Leavitt  v. 
64;  Bates  V.  Bates, 33  Ala.  102;  Donald-  Terre  Haute,  etc.,  R.  Co.,j5  Ind.  App. 
son  T'.  Waters,  30  Ala.  175;  Patterson  510;  Evansville,  etc.,  R.  Co.  v.  Clas- 
V.  Blakeney,  33  Ala.  338.  pell,  8  Ind.  App.  685;  Shearer  v.  Peale, 

Florida. — Higgs  v.  Shehee,   4  Fla.  9  Ind.  App.  282. 

382;  Hanover  F.  Ins.  Co.  v.  Lewis,  23  Iowa.  —  Franks  v.  State,   i    Greene 

Fla.  193.  (Iowa)    541;    Miles    v.    Townsend,    3 

Illinois. — Fent  v.   Toledo,  etc.,    R.  Greene  (Iowa)  546;  Hardin  v.  Snyder, 

Co.,  59  111.  349;  Valtez  v.  Ohio,   etc.,  15  Iowa  460;  Jones  v.  Ireland,  4  Iowa 

R.  Co.,  85  111.  500;  Phillips  V.  Dicker-  63;  Coates  v.  Galena,  etc.,  R.  Co.,  18 

son,  85  111.  1 1 ;  Crowe  V.  People,  92  III.  Iowa  277;    Stanchfield   v.    Palmer,   4 

231 ;  Morris  r.  Indianapolis,  etc.,  R.  Co.,  Greene  ( Iowa)  23. 

ID  111.  App.  389;    Flynn   v.   Wabash,  Kansas. — Kansas  City,  etc.,   R.  Co. 

etc.,  R.  Co.,   18  111.  App.  235;   Joliet,  v.    Cravens,    43    Kan.   650;    Missouri 

etc.,  R.  Co.  T'.  Velie,  140  111.  59.  Pac.  R.  Co.  r.  Goodrich,  38  Kan.  224; 

Indiana. — Dougherty  v.  Campbell,  i  Syracuse  v.  Reed  (Kan.  1891),  26  Pac. 

Blackf.  (Ind.)  39;  Shields  f.  Arnold,  i  Rep.   1043;  Wolf  v.  Washer,  32  Kan. 

Blackf.   (Ind.)    109;    Doe    r.   Rue,    4  533;  Brown  x>.  Atchison,  etc.,  R.  Co., 

Blackf.  (Ind.)  263;  Cole  v.  Driskell,  i  31  Kan.  i;  Christie  v.  Barnes,  33  Kan. 

Blackf.  (Ind.)  16;  Andrews   v.   Ham-  318;    Merket  v.   Smith,   33   Kan.  67; 

mond,  8  Blackf.  (Ind.)  540;  Griggs  v.  Bequillard    xk   Bartlet,    19    Kan.  382; 

Seeley,  8  Ind.  264;  Lindlcy  v.  Kelley,  Brown  v.  Johnson,  14  Kan.  381. 

4a  Ind.  294;  Strough  xu  Gear,  48  Ind.  Kentucky.  —  Middleton  v.    Com.,   i 

100;  Eagan   v.  Downing,  55  Ind.  65;  Litt.   (Kv.)    347;   Chapize   v.  Bane,  z 

Bailey  v.  Boyd,  59  Ind.   292;  Pinnell  Bibb  (Kv.)  6i2. 

T'.  Stringer,   59  Ind.  555;  Pea  body   xk  Louisiana. — See  GoHs  v.  Creditors, 

Peabody,  59  ind.  5s6;    Newhouse  v.  2  Martin  N.  S.  (La.)  108. 

Clark,  60  Ind.  172;  Indianapolis,  etc.,  Maine. — Sawyer  v.  Nichols,  40  Me. 

R.  Co.  V,  Goar,  63  Ind.  411 ;  Atherton  216. 

V.  Sugar  Creek,  etc..  Turnpike  Co.,  67  Massachusetts,  —  Copeland   v.  New 
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In  passing  on  and  deciding  the  questions  presented  on  tl 
demurrer,  the  court  must  consider  not  only  all  the  facts  which  tl 
evidence  tends  to  establish,  but  also  all  such  fair  and  reasonab 
inferences  of  fact  as  the  jury,  if  trying  the  cause,  might  have  lai 
fully  drawn  from  such  evidence.* 

well  V.  Stileman,  l  Rawle  (Pa.)  3i 
Mackinley  v.  McGregor,  3  Whai 
(Pa.)  369;  Tucker  f.  Bitting,  33  Pa.  S 
438;  Rosa  V.  Eaeon,  4  YeaCes  (Pa.)  5 
Dickev  1:  Schrcider.  3  S.  &  R.  (P( 
McKowen  i>.  McDonald,  43  F 


England  Ins.  Co.,  aa  Pick.  (Mass.)  135; 
Golden  v.  Knowles,  no  Mas*.  336. 

-1//jji«(>/i.— Mobile,  etc.,  R.  Co.  tp. 
McArthur,  43  Miss.  180;  Hicks  v. 
Steigleman,  49  Miss.  377  ;  Ware  v.  Mc- 


413;  r 
SL441 

Tttinesset. —  Hopkins  v.  Nailivil] 
itc,  R.  Co.  (Tenn.  1896),  34  S.  W.  Re 


—Booth  V.  Cotton,   13  Te 


Mies.  60S. 
Miasouri. —  Wilson  v.  Board  of  Edu- 
cation, 63  Mo.  137 ;  Noeninger  -d.  Vogt, 
88  Mo.  589;  Brink  v.  Kansas  City,  etc., 
R,  Co.,  17  Mo.  App,  177;  Fisber  v. 
Mieaourl  Pac.  R.  Co.,  33  Mo.  App.  »i; 
Wilkerson  n.  Corrigan  Consol.  St.  R. 
Co.,36  Mo.App.  144;  Rineii.Chicago,  (Tei.  Civ,  App.  1894),  »S  S.  W.  Re 
etc.,R.Co.,iooMo.i28,4iAni.&  Eng.  135,  affirmed  in  (Tex.  1S94)  36  S.  ^ 
R.Cas.ss5;  Reilly  c  Hanpibal.etc,  R.  Rep.  1066;  Harwood  u.  Bljihe,3a  Te 
Co.,  94  Mo.  Goo;  Donohue  v.  St.  Louis,    800;   Hughes  v.  ClimtT,  16  Tex.  131. 

etc.,  R.Co.  (Mo.  1886).  6  West.  Rep.  Virginia Stephens    v.    White, 

850;  Healej  f.  Simpson,  113  Mo,  340;     Wash.    (Va.)     203;     Hansbrough 
Pattonr.  Bra^,  113  Mo.  595,  Jackson     Thorn.  3   Leigh   (Va.)    147;    ClopU 
V.  German  Ins.  Co^  37  Mo.  App,  6j;     v.  Morris,  6  Leigh  (Va.)  ajS;  Tult 
"-    ^      -       Clark,    40    Mo.     App.    s>S;      Slaughter,  5  Gratt  (Va.)  364;  Hot 


George  v.  Wabash  Western  R,  Co.,  , 
Mo.  App,  433;  HerHinati  v.  Chicago, 
etc.,  R.  Co.,  37  Mo.  App.  435-,  Ecton  i>. 
Continental  Ins,  Co.,  33  Mo.  App.  53; 


Speed,  3  Patt.  &  H.  (Va.)  616;  Low 
».Mount)oy.  6  Call  (Va.)  55;  Ore. 
V.  Judith,  5  Rand.  (Va.)  1 ;  Backhouae 
Seldeo,   39  Gratt.  ( Va.)  586  ;  WeiM 


Walton  V.  Wabash  Wesiern  R.  Co..  3a     Hobbs.  84  Va.  490;  Vii 


Mo.   App.  634;   O'Har 

etc.,  R.  Co..  95   Mo.  663;  Twohej-"; 

Fruln,  96  Mo.  104:  Burbridge  v.  Kai 


1.)  586 ;  WeiM 
irglnia  Min.,c1 


'.  Hoover,  83  Vs.  449;  JoDe«  v.  0 

mtnioD  Cotton  Mills,  Si   Va.  14 

Johnson    V.  Chesapeake,  etc.,  R.  C 


City  Cable  R.  Co.,  36  Mo.  App.  669.     (Va.  1895),  11  S.  E.  Rep,  138 


Soul 


:  Imp.  Co.  V.  Andrew,  86  Va.  37 

West  rtr^'m'a.—Muhleman  v.  N 

tional  Ins.Co.,6W.  Va..i;o8;  Lee  f,  Vi 

glnia.  etc.  Bridge  Co.,  18  W.  Va.  39 

Fowler  V.  BalliTuore,  etc.  R,  Co,,  181 


B  ytrsey.—Oea  v.  Helmes,  3  N. 

Nev  ror*.— Smith  v.  Stelnbach.  3 
Cai.  Caa.  (N,  Y.)  158;  Forbes  v. 
Church.  3  Johns,  Cas,  (N.   Y.)    159; 

People  V.  Roe,  i    Hill    (N.  Y.)   470;  Va.  579;  Allen  v.  Barllet,  ao  W, 

Kelly  V.  Dutch  Church,  2  Hill  (N.  Y.)  46;  (Sarrett  i'.  Ramsey,  36  W.  Va.  3- 

105;  Patrick  I'.  Hailett,  i  Johns.  (N,Y.)  United  SlaUs.—V.  S.  v.  WiUian 

141 ;  Lewis  v.  Fe*,  s  Johna.  (N.  Y.)  i.  Ware  (U.  S.)  175;  Jones  v.  VanMm 

JVortk    Caro/iHo.— Neleon  >■.  Whil-  a  McLean  (U,  S,)  596;  U.  S,  Bank 

field.  83  N.  Car.  46;  Bond  i^.  Wool,  107  Smith,  11  Wheat.  (U.S.)  173;  Fowlc 

N.Car,   139;  Hopkins  v.  Bowers,  in  Alexandria,   II   Wheat.    (U,   S,)   33 

N.  Car.  175.  Thornton  v.  Washington  Bank,  3  Pi 

Okio.—RetA  V.   Evans,  17  Ohio  St,  (U.  S.)  40;  Johnson  v.  U,  S..  5  Maw 

131;  Chappelear   v.  Martin,  45   Ohio  (U,S.)4a5;  Pawlingf.U.  S„4Cram 

St.  136.  (U.  S.)  319;  Chinoweth  v.  Haskell, 

Oregoa.  —  HanUy   v.   Dawaon,  16  PeL  (U.  S.)Qi;Park»TF,  Roas,  11  Ho 

Oregon  344.  (U.  S.)  363;  Jacobi-.  U.  8^  I  Brock.  (I 

PtKntyliani^ — Snowden  v.  Pheenii  S,)  530, 

Ins.  Co.,  3  Binn.  (Pa.)  457 ;  Duerhagen  fii^ /ami/.— Cock«edge  v.  Pancha' 

r.  U.  5,  Ins.  Co.,  3  S,  &  R.  (Pa,]  185  ;  Doug.   132 ;   Gibson   v.  Hunter,  a   I 

Davis  r.  Stelner,  14  Pa.  St  375;  Smith  BI.   187;   Wright  v.   Pindar,   Sty.   3 

V.  Merchand,  7S.&  R.(Pa.)36o;  Feay  Aleyn  18, 

v.  Decamp,  ijS.&  R.(Pa,)  327;CaId-  1,  .<4/a«am>i.— Hardte   v.   Turner, 
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Inferences  by  the  Conrt. — But  while  the  rule  is  thus  favorable  to 
the  party  whose  evidence  has  thus  been  withdrawn  from  the  con- 
sideration of  the  jury  by  the  demurrer,  it  must  be  borne  in  mind 
that  he  is  not  entitled  to  claim  that  more  shall  be  inferred  from 
his  evidence  by  the  court  than  the  jury  might  reasonably  and 
fairly  have  inferred  from  it  had  they  been  allowed  to  pass  upon  it.* 
The  court  is  not  at  liberty  to  make  inferences  of  fact  in  favor  of 
the  demurrant  to  countervail  or  overthrow  either  presumptions 
of  law  or  inferences  of  fact  in  favor  of  the  other  party.*  No 
forced  and  arbitrary  inferences  are  admitted.* 

Ala.  no;  Donaldson   v.   Waters,    30  the  demurrer  that  A  died  seised,  and 

Ala,  175;  Deartng  v.  Smith,  4  Ala.  432.  there  is  no  positive  evidence  that  plain- 

Indiana, — North  British,  etc.,  Ins.  tiffs  ever  entered  after  his  death,  while 
Co.  V.  Crutchfield,  io8Ind.5i9;  Palm-  there  is  evidence  that  defendants*  pos- 
er v.  Chicago,  etc.,  R.  Co.,  112  Ind.  session  did  not  commence  till  a  jear 
250;  Trimble  v.  Pollock,  77  Ind.  576;  after  A's  death,  an  actual  possession  in 
Willcuts  V,  Northwestern  Mut.  L.  Ins.  the  heirs  at  the  time  he  died  may  fairlj 
Co.,  81  Ind.  300 ;  McLean  v.  Equitable  be  inferred.  Marsteller  v,  Coryell,  4 
L.  Assur.    Soc,   100  Ind.   127;   Lake  Leigh  (Va.)  325. 

Shore,  etc.,  R.  Co.  v,  Foster,  104  Ind.  1.  Union  Steamship  Co.  v,  Notting- 

393.  hams,  17  Gratt.  (Va.)  120;  Green  v. 

Mississiffi,  —  Cbewning  v.    Gate-  Judith,  5  Rand.  (Va.)  i;  Hansbrough  v. 

wood.  5  How.  (Miss.)  552.  Thorn,   3    Leigh    (Va.)    147;    Tutt  t/. 

Missouri. — Wilson  v.  Board  of  Edu-  Slaughter,  5  Gratt.  ( Va.)  364 ;  Stephens 

cation, 63  Mo.  137 ;  Noeninger  t;.  Vogt,  v.  White,  2  Wash.  (Va.)  210;  Buesch- 

88  Mo.  589;  Brink  v,  Kansas  City,  etc.,  Ing  v.  St.  Louis  Gaslight  Co.,  73  Mo. 

R.  Co.,  17  Mo.  App.  177;   Fisher  v,  219;  Feurt  v.  Brown,  23  Mo.  App.  333. 

Missouri   Pac.   R.  Co.,  23  Mo.  App.  2.  Buesching  v.  St.  Louis  Gaslight 

201;  Donohue  V.  St.  Louis,  etc.,  R.  Co.,  Co.,  73  Mo.  219;  Feurt  v.  Brown,  23 

91  Mo.  357 ;  O'Hare  v.  Chicago,  etc..  Mo.  App.  332. 

R.  Co.,  95  Mo.  662;  Kansas  City  Sewer  3.  Alabama, — Desha  v,   Stewart,  6 

Pipe  Co.  V,  Smith,  36  Mo.  App.  608;  Ala.85a;Planters',etc.,Bank  f.  King,  9 

Burbridge  v,  Kansas  City  Cable  Co.,  Ala.  279;  Holman  v.  Whiting,  19  Ala. 

^  Mo.  App.  669;  Fcurt  v.  Brown,  23  703;  Shaw  v.  White,  28  Ala.  637. 

Mo.   App.    Tja;    Walton  v.   Wabash  Florida.^-^AK^^  v,  Shehee,  4  Fla. 

Western  R.  Co.,  32  Mo.  App.  634.  384. 

Ohio, — Means  v,    Jeffries,    Tappan  ///iik^u. -— Phillips  v.  Dickerson,  85 

(Ohio)  280.  111.  II. 

Virginia, — Stephens    v.    White,    2  Indiana, — Willcuts  v.  Northwestern 

Wash.  (Va.)  303.  Mut  L.  Ins.  Co., 81  Ind.  302;  Talking- 

Upon  a  demurrer  to  evidence  it  must  ton  v.  Parish,  89  Ind.  203 ;  Lake  Shore, 

be  taken    most  strongly  against    the  etc.,  R.  Co.  v.  Foster,  104  Ind.  300; 

party  demurring,  and  a  court  ought  to  Shearer  v,  Peale,  9  Ind.  App.  289. 

infer  everything  which  a  jury  could  Oili'd.— Reed  t>.  Evans,  17  Ohio  St. 

reasonably  infer  therefrom.     Pawling  128. 

f.U.S.,  4  Cranch( U.S.)  219;  Stanch-  Virginia, — Stephens    v.    White,    a 

field  V.  Palmer,  4  Greene  (Iowa)  23.  Wash.    (Va.)     203;     Hansbrough    v, 

mastratloofl. — On  a  demurrer  to  the  Thom,  3  Leigh  (Va.)  147. 

tridence,  if  the  evidence  shows  a  de-  West  Virginia, — Bryan  v,  Peabody 

nand   of  payment  of  a  note  at  the  Ins.  Co.,  8  W.  Va.  605. 

proper  time  and  place,  and  personal  United  States. — Pawling  v.  \f.  S.,  4 

iiotice  given  to  the  indorser,  the  court  Cranch  (U.  S.)  219. 

vill  infer  that  both  the  demand  and  The  Bnle  niQstrated. — In  an  action 

notice  were  regular  in  all    respects,  for  damages  for  the  death  of  plain- 

Cbewning  v,  Gatewood,  5  How.  (Miss.)  tiff's  intestate,  caused  by  falling  into 

SS2«  defendant's  cellar,  through   an   open- 

In  trespass  by  the  heirs  of  A,  where  ing   on   the  street,  where  knowledge 

^  Appears  from  the  evidence  stated  in  on  the   part  of  deceased  of  the  ex- 
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2.  What  ii  Waived — a.  Demurrant's  Evidence. — Whe 
party  demurs  to  the  evidence  the  general  rule  is  that  no  evid 
introduced  by  him  can  be  considered  upon  the  demurrer.  1 
deemed  to  have  waived  it.*  The  demurrant  attacks  the  evid 
of  his  adversary,  and,  in  the  very  nature  of  things,  this  attack 
not  be  aided  by  his  own  evidence.* 

Bnidn  of  Ihm  BMtiiig  on  Dmnmnt. — He  assumes  the  position  V 
he  occupies  under  the  pleadings,  and  if.  under  the  pleadingE 
burden  of  any  issue  rests  upon  him,  that  issue  cannot  be  c 
mined  in  his  favor  upon  the  demurrer.  For  the  purposes  o 
decision  of  the  demurrer  he  abandons  all  claim  upon  that  J 
and  as  to  an  issue  of  which  he  has  not  the  burden,  he  canno 
his  demurrer,  cause  his  own  evidence  to  be  taken  as  true  or  i 
considered.' 

Bzaeptlau. — In  two  states,  where  the  practice  of  inserting  a1 
evidence  on  both  sides  into  the  demurrer  obtains,  the  rule  i 
quite  so  broad.  The  defendant  is  considered  to  have  waiv( 
his  evidence  which  is  contradictory  to  that  of  the  other  part 
evidence  the  credit  of  which  is  impeached,  and  all  infen 
from  his  evidence  which  do  not  necessarily  flow  from  it,* 

/«rf.««a.— FriU  V.  CUrk,  80  Int 
Hagenbuck  v.  McClaske7,Si  Inc 

recovery,  me  couri  cannoi,    on    a  ae-  PUnl  v.  Edwards,  85  Ind.  59J ; 

mlirrer  to  evidence,  infer  such  knowl-  dell  f.  Tjner,  87  Ind.  530;  Ada 

edge  from   the  single  fact   that   intes-  Slate,  87  Ind.  576;   Reynolds  i'. 

tate    had   for   aeveral   years   lived   on  win,  93  Ind.  59;    McLean  ».  Eqi 

the  same  street,  within  half  a  block  of  L.   Assur.    Soc.,    100    Ind.  130; 

the  opening.     Bueechlng  v.   St.  Louis  Shore,  etc  ,  R.  Co.  f.  Foster,  10 

Gaslight  Co.,  71  Mo.  319.  199;    Evanaville,  etc.,  R.  Co.  f. 

A  lact  esBential  to  be  established  in  pell,  8  Ind.  A  pp.  685. 

-order  to  make  out  the  plaintirs  case  .WMJonri.— Herriman   f.   Ch 

and  to  entitle  him  to  recover  Is  not  ad-  etc..  R.  Co.,  27  Mo.  App.  443 ;  Sc! 

mitted  by  a  demurrer  when  there  is  ao  v.  Missouri  Pac.  R.  Co.,  31  Mo. 

testimony   conducive   In    any   way    to  448;  St.  Clair  r.  Miaaouri  Pac.  F 

prove  It.     Bradbury  v.  Reed,  13  Tex.  39  Mo.  App.  76. 

358.  Pennsylvania. — Davis  v.   Steii 

Vi'here  a  bill  i<  drawn  on  a  firm  by  Pa.  St.  171;. 

the  name  of  D.  S.  &  Co.,and  the  suit.  TVxoj.  —  Thiers    v.   Holmes 

is  in  the  name  of  three  persona  aa  part-  1888),  9  S.  W.  Rep.  191. 

ners,  using  the  same  firm  name  of  D.  England.— Gn>iOn   v.   Hunter 

S.&Co.,the  bill,  only  being  in  evidence,  Bl.  1S7;    Baker's  Case,     5  Cok« 

will  not  warrant  the  conclusion,  when  note(a);  Cocksedge  v.Fanshaw, 
tlie   evidence   is   demurred   to,  of   the 
identity  of  the  plaintiffs  as  drawees  of 

the  bill.     Desba  v.  Stewart,  6  Ala.  851.  wnere  tne  piamiin  uemurs  lo  evi 

The  atatement  contained  in  a  notarial  offered  by  the  defendant  in  supi 

protest  that  the  notary  has  sent  notices  his   plea   of  the   statute  of  limit 

of  the  dishonor  of  the  paper,  addressed  the  court  must  decide  the  matter  1 

to  the  parties  at  a  particular  place.  In  on   the  evidence  demurred  to, 

no  proof,  even  on  a  demurrer  to  evi-  there  is  evidence  tending  to  est 

dence,  that  the  notices  were  properly  the  plea,  the  finding  must  be  for  t 

directed;  this  fact  must  be  shown  by  fendant.   Tbiersr.HoImes(Tex. 

independent     proof.      Planters',    etc.,  9  S.  W.  Rep.  191. 

Bank  v.  King,  9  Ala.  379.  S.  Fritz  v.  Clark,  80  Ind.  596. 

1.  /fliBoij,  —  Pratt  V.   Stone,  10  III.  S.  Reynolds  v.  Baldwin.  93  Ini 

App.637.  <     ■'-■■-      "       --         -- -   ' 
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b.  Evidence  of  Demurree  Favorable  to  Demurrant. — 

If  the  evidence  demurred  to  is  conflicting,  a  demurrer  operates  as 
a  withdrawal  from  the  consideration  of  the  court  of  whatever  is 
favorable  to  the  party  demurring.* 

TfawmiftiHiig  Conflicting  Evidence. — In  passing  upon  the  evidence  de- 
murred to,  the  court  will  not  attempt  to  reconcile  conflicting  evi- 
dence, but  will  take  as  true  every  fact  of  which  there  is  evidence.* 

c.  Objections  to  Competency  of  Evidence. — Upon  a  de- 
murrer to  evidence  no  objection  to  its  competency  can  be  taken ; 
this  objection  is  deemed  waived.'    On  the  other  hand  it  has  been 

3  Leigh  (Va.)  147;  Clopton  r;.  Morris,  whether  the   plaintiff  has   abandoned 

^  Leigh  (Va.)  278;  Trout  f.  Virginia,  her  homestead  or  not,  and  the  plain- 

etc.,  R.  Co.,23Gratt.  (Va.)637;  Rich-  tifFs  evidence  is  conflicting  and  con- 

mond,  etc.,  R.  Co.  v,  Moore,  7S   Va.  tradictory,  but  still  there  is  sufficient, 

•93 ;  Richmond,  etc.,  R.  Co.  v.  Anderson,  if  the  contradictory  evidence  were  not 

31  Gratt.  (Va.)  812*  Clark  v.  Rich-  considered,  to  prove  that  the  plaintiff 

mond,  etc.,  R.  Co.,  7S  Va.  709;  Virgin-  has  not  abandoned  her  homestead,  and 

iaMin.,etc.,  Co.  v.  Hoover,  8a  Va.  449;  the  court  sustains  a  demurrer  to  the 

Johnson   v.    Chesapeake,  etc.,  R.  Co.  plaintiffs   evidence,  virtually   holding 

(Va.  1895),  21  S.  £.  Rep.238;  Green  f.  that  the  plaintiff  has  abandoned   her 

Judith,  5  Rand.  (Va.)  I ;  Backhouses,  homestead,    this  will  constitute  error. 

Selden,   29  Gratt.  (Va.)    5S6;  Tutt  v.  Wolf  v.  Washer,  32  Kan.  ^33- 

Slaughter,  5  Gratt.  ( Va.)  364;  Weiss  v,  2.  Lake  Shore,  etc.,  R.  Co,  xk  Foster, 

Hobbs,  84  Va.  490;  Jones  v.  Old  Do-  T04lnd.293;  Bethell  t'.  Bethell,  92  Ind. 

minion  Cotton  Mills,  82  Va.  140;  Rudd  318;   Wright   v,  Julian,  97   Ind.    109; 

V.  Richmond,  etc.,  R.  Co.,  80  Va.  546.  Vigo  Agricultural  Soc.  v.  Brumfiel,  102 

West  Virginia, — Nuzum  v,  Pitts-  Ind.  146;  McLean  v.  Equitable  L.  As- 
1)iirgh,  etc.,  R.  Co.,  30  W.  Va.  228;  sur.  Soc,  100  Ind.  127. 
Muhleman  v.  National  Ins.  Co.,  6  W.  8.  Suydam  v.  Williamson,  20  How. 
Va.  508;  Levy  v.  Peabody  Ins.  Co.,  10  (U.  S.)  435;  Foster  v,  McDonald,  5 
W.  Va.  560;  StoUe  V. -^tna  F.,etc..Ins.  Ala.  376;  Harwood  v,  Blythe,  32  Tex. 
Co.,ioW.Va.  546;  Lee  V.Virginia,  etc.,  800;  Indianapolis  v.  Lawyer,  38  Ind. 
Bridge  Co.,  18  W.  Va.  299;  Fowler  v.  348;  Stockwellv.State,  loi  Ind.  6;  Mil- 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  579;  ler  v.  Porter,  71  Ind.  523;  McLean  v, 
Allen  V,  Bartlett,  20  W.  Va.  46;  Gar-  Equitable  L.  Assur.  Soc,  100  Ind.  127; 
rett  t;.  Ramsey,  26  W.  Va.  345;  Mil-  Lewis  v.  Few,  5  Johns.  (N.  Y.)  i; 
lerr.  Franklin  Ins.  Co.,  8  W.  Va.  515.  Chapize   v.  Bane,  i  Bibb   (Ky.)   612. 

1.  Indiana. — Ruff  v.    Ruff,  85  Ind.  See  also  Bigeers  f.  Alderson,  I  Hen. 

431;    Stockwell   V,   State.  loi  Ind.  i;  &  M.  (Va.)  61.     Contra,  Dishazer  v. 

Adams  v.  Slate,  87  Ind.  573;  McLean  Maitland,  12  Leicrh  ( Va.)  524,  in  which 

V.  Equitable  L.  Assur.  Soc,  100  Ind.  127;  the  court  said :  "There  would  seem  to 

Chicago,  etc.,  R.  Co.  v.  Williams,  131  be  no  impropriety  in  objecting  to  testi- 

Ind.  30;  Palmer  v.  Chicago,  etc.,  R.  mony  as  illegal, 'and  contending  that 

Co.,  112  Ind.  250;  Lake  Shore,  etc,  R.  upon  the  application  of  the  law  to  the 

Co.  r.  Foster,  104  Ind.  293 ;  Evansville,  fact    proved   by   such    testimony,   the 

<tc.,  R.  Co.  V.  Claspell,  8  Ind.  App.  party  reiving  on  it  is  not  entitled  to 

•685;  Bethell  v,  Bethell,  92  Ind.  318.  succeed.*'' 

Kansas. — Wolf  v.  Washer,  32  Kan.  *'  It  extends  only  to  the  evidence  pro- 

533;  Rogers  v.  Hodgson,  46  Kan.  276.  duced,  as  the  term  imports,  and  has  no 

Massachusetts. — Copeland  v.    New  effect  at  all  upon  the  rulings  of  the 

England  Ins.  Co.,  22  Pick.  (Mass.)  135.  court  hy  which  it  was  received ;   and, 

Pr«iirjv/T'<i«/>.— Davis  v.  Steiner,  14  as  a  necessary  consequence,  where  the 

?a.  St.  275;  Feay  V.  Decamp,  15  S.  &  error  of  thecourt  consists  in  having 

R.  (Pa.)   227;  Crawford  v.  Jackson,  i  admitted  improper  evidence,  the  effect 

Rawie  (Pa.)  427;  Mackinley    v,  Mc-  of  a  demurrer  to  it  would  be  to  waive 

Creeor,  3  Whart.  (Pa.)  369.  the  objection  to  the  ruling,  instead  of 

Thus,  where  the  principal  and  con-  laying  the  foundation   to  correct   the 

trolling  question  involved  in  a  case  is,  error.     Bulkeley  v.  Butler,  2  B.  iS:  C. 
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held,  and  with  perfect  propriety,  that,  by  demurring  to  evidem 
the  demurrant  does  not  deprive  the  demurree  of  the  right 
make  available,  questions  upon  the  rulings  excluding  evidence. 

d.  Objections  to  Pleadings. — While  it  is  undoubtedly  tr 
that  no  objections  to  pleadings  can  be  raised  in  aid  of  ademun 
to  evidence,'  it  does  not  waive  any  objections  to  the  pleadin 
that  are  not  cured  by  verdict.' 

3.  Ai  an  Estoppel. — A  demurrer  to  evidence  should  not  be 
garded  as  an  estoppel  in  another  trial.  It  is  in  no  proper  sens< 
pleading  which  can  be  withdrawn  or  amended  only  by  leave 
court;  it  is  merely  a  part  of  the  trial  itself,  and  may  be  ignoi 
on  another  trial.* 

Tl  JonroiB  IH  DnnrSEEB— I.  KeoMuty  for.— No  judgment  c 
be  rendered  on  a  demurrer  to  evidence  until  there  is  a  joinder 
demurrer.* 

2.  When  Jamder  may  be  Compelled — a.  Where  Evidence  Is 

434,  9  £.  C.  L.  133."     Su^dam  v.  Wil-  was  held  that  on  appeal  from  a  ju 

llaiiKon.  20  How,  (U.  S.)  436.  ment  on  a  demurrer  to  evidence,  s  I 

1.   Washburn  v.  Shelby  County,  104  tnal  defect  in  a  declaration   could  1 

Ind.  321,  in   which   it  was  said:  ''To  be  taken  advantageof,  bul  the  langui 

hold  that  a  partj,  by  demurring  to  evi-  ot   the   court   was   broader    than    i 

dence,  may  render  unavailing  a  ruling  necessnrj-  to  a  decision  of  tlie  pre< 

made  against  hii  adversary,  excluding  quention    involved.     The    court    sa 

competent  teBtimony,  would  work  great  "  The  objection  is  too  late  after  trial  i 

Injustice,  for  by  so  holding  we  should  judgment.     The  demurrer  to  evidei 

lay  downs  rulethat  wouldenablea  de-  raises  the  question   whether  the  fa 

fendant  to  secure  erroneous  rulings  on  shown  in  evidence  are  sufficient  ia  1 

the  admission  of  evidence,  and  then,  by  to  maintain  the  issue,  and  the  dem 

demurring  to  the  evidence  admitted,  rant  cannot  lake  advantage  of  any 

deprive   the   plaintiff  of  the  benelit  of  jeciions  to  the  plendinps." 
the   rulings   excluding  evidence,  how-        Kotton    In    Arratl    Hot    WalrMI.- 

ever  erroneou.i  Ihey  might  be  and  how-  defendant   does    not  waive   his  right 

ever  great  the  injury  done  to  him."  test  the  sufficiency  of  a  complaint  b 

a.   Lindley    i'.    Kellcy,    4)    Ind.  J94;  motion  in  arrest,  by  demurring  to 

McLean  t.  Equitable  L.  Assur.  Soc.,  plaintifTs  evidence.     Bish  v.  VanC 

too   Ind.   [37;   Hartman  i>.  Cincinnati,  non,  94  Ind.  166;  McLean  r.  Equita 

etc.,  R.  Co.,  4  Ind,  App.  370;  Stock-  L.  Astur.  Soc,  too  Ind,  135. 
well  V.  State,  tol  Ind.  5;  Bieh  i^.  Van         4.  Mitchell   v.  Bannon,  10  111.  A. 

Cannon,  94  Ind.  367.  340. 

Thus,  in  an  action  against  a  carrier        E.  Hinote  v.   Simpson,   17  Fla,  4, 

for  delivery  of  property  to   a   person  Fowle  r,  Alexandria,   n   Wheat.   { 

other  than  the  consignee,  where  a  de-  S.)  310:   Pickel  :>,  Isgrigg.  6  Fed.  R 

murrer  to  the  compliiint  is  ovrruled.  676;  Doaier  v.  Anslill,  &  Smed.  & 

the  absence  of  an  allegation  in  the  com-  (Miss.)   51S;    Western    Assur.   Co. 

plaint,  that  plaintiff  was  the  owner  of  Maver,  64  Miss,  795.     See  also  Yot 

the  properly,  will  not  be  noticed  in  de-  r,  'Black,    7    Cranch     (U.S.)     5' 

termining   the  demurrer   to   plaintifPs  Higi;^  f,  Slichee.  4  Fla,  383. 
evidence.     Hartman  t>.  Cincinnati, etc.,         wklvsr. — It  has  been  said  that  i 

R.  Co,,  4  Ind.  App.  370.  demurrer    to    evidence    be   filed,    t 

S.   U.  S.   Bank  I',  Smith,  ii   Wheat,  thereupon     the    jury    be    discharg 

(U.   S.)   171;   Bish  t'.  Van  Cannon,  94  though  the  demurrer  be  not  joined,  1 

Ind.  263;  McLean  V.  Equitable  L.  Assui:.  court   may   give   judgment    upon 

Soc,,  100  Ind.  127;  Hartman  f.  Cintin-  demurrer  afler  argument ;  noexcept 

neti,etc.,  R.Co,,  4  Ind,  App,37o;  Cald-  being  taken  by  the  party  who  did  1 

well  V.  Stileman,  i  Rawle  ( Pa.)  113.  join    in    the    demurrer.       Hudson 

In  Stiles  v.  Inman,  55  Miss.  469,  it  Johnson,  1  Wash.  (Va,)  18, 
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Writing. — If  a  matter  of  record,  or  other  matter  in  writing,  be 
oflered  in  evidence  in  maintenance  of  an  issue  joined  between  the 
parties,  the  adverse  party  may  demur  to  the  evidence,  and  the 
other  party  will  be  obliged  to  join  in  the  demurrer  or  be  deemed 
to  have  waived  his  evidence.* 

h.  Where  Evidence  Is  Parol — Parol  Evidence. — If  parol  evi- 
dence be  offered,  the  adverse  party  can  demur,  and  his  adversary 
may  join  if  he  sees  fit.*  This  being  so,  the  next  question  for 
consideration  is  whether  the  adverse  party  can  be  compelled  to 
join  in  a  demurrer  to  parol  evidence,  and,  if  so,  under  what  cir- 
cumstances. It  has  been  said  that  if  the  evidence,  although 
parol,  is  explicit,  and  will  not  admit  of  variance,  a  joinder  should 
be  compelled.*  If,  on  the  other  hand,  the  evidence  be  vague, 
loose,  uncertain,  or  circumstantial,  the  true  rule  deducible  from 
the  authorities,  it  is  apprehended,  is  this :  that  a  joinder  cannot 
be  compelled,  if  the  party  demurring  refuses  to  admit  upon  the 
record  all  the  facts  and  conclusions  which  the  evidence  demurred 
to  tends   to  prove,*  or  if  he  offers   contradictory   evidence,   or 

L  Gibson  7; .  Hunter,   2    H.  Bl.  206;  not  made  out  contradictory  facts.  Bur- 

Middleton   x\   Baker,  Cro.    Eliz.  7^1;  ton  v,  Brashear,  3  A.  K.  Marsh.  (Kj.) 

Boyd  V.  Citjr  Sav.  Bank,  15  Gratt.  (  Va.)  276;  M'Crearjr  v,  Fike,  2  Blackf.  (Ind.) 

500;  Hyers  r.  Green,  2  Call  ( Va.)  555;  374. 

Green  v,  Buckner,  6  Leigh  (Va.)  82;  4.  Alabama. — Brandon  z'.  Huntsville 

Hyerg  x\   Wood,   2    Call   (Va.)    574;  Bank,    i   Stew.  (Ala.)  420;  Young  r. 

Booth  r. Cotton,  13  Tex.  359;  Hughes  v,  Foster,  7  Port.  (Ala.)  420. 

Christ}',  26  Tex.  230;  Dozier  r.  Anstill,  Florida. — Morrison  t'.  McKinnon,  la 

SSmed.  &  M.  (Miss.)  528.  Fla.  552;  Hinote  xk  Simpson,  17  Fla. 

Beason  fbr  Sole. — The  reason  for  this  444 ;  Higgs  v,  Shehee,  4  Fla.  382. 

is  that  *' there  cannot  be  any  variance  Illinois, — Dormady  v.  State  Bank,  3 

of  matter   in   writing.''     Middleton  t/.  111.  236. 

Baker,  Cro.  Eliz.  751.  Iowa, — Jones  v.  Ireland,  4  Iowa  63; 

1  Gibson   v.    Hunter,  2  H.   Bl.  207.  Coates  v.  Galena,  etc.,  R.  Co.,  18  Iowa 

I.  Gibson  v.  Hunter,  3  H.  Bl.  207 ;  277. 

Hyers    r.  Green,   a    Call   (Va.)   555;  Kentucky. — White  v.   Fox,   i    Bibb 

Hyers   v.    Wood,   2   Call    (Va.)    574;  (Ky.)  369;  Dittos.  Ditto,  4  Dana  (Ky.) 

Barton  v,  Brashear,  3  A.   K.  Marsh.  503. 

(Ky.)  277;  White  v.  Fox,  i  Bibb  (Ky.)  Maryland, — Forbes  v.  Ferric,  i  Har. 

369.    See  also  Crawford  r.  Jackson,  1  &  J.  (Md.)  109. 

Rawle  (Pa.)  427.  Mississippi. — Mobile,  etc.,  R.  Co.  v. 

A  party  may  be  required  to  join  in  a  Mc Arthur,  43  Miss.  180 ;  Western  As- 

demurrer  to  parol  evidence  of  a  fact  sur.  Co.  v.  Mayer,  64  Miss.  795 ;  Ware 

which  is  not  evidence  of   any  other  v,  McQuillan,  54  Miss.  703;    Waul  v, 

fact,  but  is  itself  a  substantive  ingredi-  Kirkman,  27  Miss.  823. 

ent  of  the  case ;  on  a  refusal  lo  join  in  a  Tennessee. — Bedford  v.   Ingram,    5 

demurrer  the  jury  must  find   for  the  Hayw.  (Tenn.)  155. 

defendant.    Crawford     v.    Jackson,    i  Texas. — Hughes  v.  Christy,  26  Tex. 

Rawle  (Pa.)  427.  230. 

Cross-examination  of  Demnrree's  Wit-  Virginia. — Hansbrough  z\  Thom,  3 

awMS.— The   fact  that  the  party   de-  Leigh     (Va,)     147;     Whittington     v. 

niurring  has  cross-examined  his  adver-  Christian,  2  Rand.  (Va.)  353. 

Gary's    witnesses     is    no    ground    for  United  States. — Young  T'.  Black,  7 

refusing  to  compel   a   joinder   in   de-  Cranch  (U.  S.)  565;    Fowle  v.  Alex- 

rourrer.    The  demurring  party  should  andria,  11  Wheat.  (U.  S.)  320;  Pickel 

jot  lose   the  benefit  of  his  demurrer  v.  Isgrigg,  6  Fed.  Rep.  677 ;    Patty  v, 

•^•causc  he  has  extracted   the    whole  Edelin,  i  Cranch  (C.  C.)  60;  O'Neil  v. 

*"*^  and  made  it  more  plain,  but  has  St.  Louis,  etc.,  R.  Co.,  9  Fed.  Rep.  337. 
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attempts   to   establish  inconsistent  propositions.* 

If,  however,  the  party  demurring  makes  the  proper  admJssic 
his  right  to  a  joinder  in  demurrer  is  absolute,*  except  in  t 
states,  where  it  is  held  that  no  joinder  in  demurrer  shall  be  C( 
pelled  if  the  case  be  plainly  against  the  demurrant  or  if 
court  doubt  what  facts  should  be  reasonably  inferred  from 
evidence,  but  that  otherwise  a  joinder  may  be  compelled." 

England.— GVavm  v.    Hunter,  a  H.  Afissistififii.—V/att   ti.    McQjiil 

Bl.  J07.  54  MUe.  703. 

Before  a    party  can  demur  to    evl-  England. — Gibson  v.  Hunter,  1 

dence   the   facts   muBt   be   first   ascer-  Bl.  J07;  Middteton  t>.  Baker,  Cro.  I 

lained  and  found,  and  admitted  on  the  751;  Wright  v.  Pindar,  Aleyn  18. 

record.     The  demurrer  admits  the  facts  Inorderloauthoriiethecourtto 

found,  and  every  fact   and  conclusion  a  case  from  the  jury  by  demurrer  to 

which  the  CTidence  tends  to  prove  or  evidence,  ell   the  (acti  which  the 

which   the  jury   might   have   Inferred  dence  tends  to  prove  must  be  admi 

from     It;    without    these     admissions  by  thedemurrerspeclfically.  Wheri 

plaintilf  !■   not  hound   to   join  in   the  ci  idi-nce  is  uncertain  it  r '"      ' 
demurrer,   or    it   he  could    the    court 
should  pronounce  no  judgment  thereon. 
Coales  V.  Galena,  etc.,  R.  Co.,  18  loun 


37J, 

1.  Fowler  r',Macomb,3Root(Conn.) 
3K  ;  Btilkley  %■.  Cla.k,  a  Root  (Conn.) 
60;  Young  v.BIack.  7  Cranch.  (U.  S) 
tfiy,  Fowie  V.  Alexandria,  1 1  Wheat.  ( U, 
S.)  3J0;  Stuart  V.  Columbi.in  Ins. 
Co,  aCranch.  (C.C.)442;  H.irrison  v. 
Brock,  1  Munf.{Va.)  12;  Morrison  v. 
McKinnon,  ij  Fla.  552. 

S.-e  also  Jones  ...Ireland,  4  Ii 
Meyer  r.  Broadwell,  83  Mo.  571.      -« 
parly  holding  the  negative  of  the  isKui 
cannot,  after  introducing  repellent  test! 
many,  demur  to  the  evidence  and  corn 
pel  hi*  ad  versa  I 
rer."     Hart 
460. 

AeUon  Ibr  Idbal.— In  an  act 
it  is  improper  for  the  irial  co 
pelplaintiff  to  join  In  deini 
evidence,  Va,  Code  1873, 
that  no  demurrer  shall  prcr 
from  passing  on   the  allcg 


di-termine  the  sufficiency  of  th( 

murrer  as  to  whether  or  not  it  ad 

alt  ihe  facts  which  the  evidence  ti 

to  prove,  and  if  it  does  so  the  plai 

will  be  required  to  join  in  the  den 

rer.     Indianapolis,  etc.,  R .  Co.  v.  L 

10  lit.  App.  393. 

StUOIi  Ibr  Riil«. — "  If  the  party  ' 

iiiB.     demurs   will  admit   the  evidence  1 

1  V.     fact,  Ihe  evidence  of  which  fact  is  li 

:i  V.     and   indeterminate,  or,  in  the  cnsi 

circumstantial  evidence,  if  he  will 

63;    mlt  the  eiisience  of  the  fact  which 

■■  *        ■  ■    ices  offered  in  evidrnce  1 

rove,  there  will  then   b<: 

ance  in   this  parol  evid< 

matter  in   writing,  and 

r  compelling  the  parly' 

;vidence  to   join  in  demu 

will    then  apply,  and  Che   doctrini 

for  libel     demurrers  to  evidence  will  be  unif 

to  com-     and  consistent."     Gibson  i.'.  Hunte 

r  to  the     H.  Bl.  -ivj. 

oviding  S.  r,y^,«/,f.— Wblttingtonr.  CI- 
e  a  jury  tian,  a  Rand.  (Va.)  353;  Hyers 
nsulting     Grecn.aCall  (Va.)si;6;  Rohr  r. 


words.     Roil  and 
664. 

I.  Alabama.  —  Alexander 
patrick,  4   Port.   (Ala.)   40;; 
f,  Hunlsvllle  Bank,  i  Stew!  (Ala.)  3ao; 
Williams   t.   McConico,   17  Ala.  573; 
Shaw  1..  While,  38  Ala.  637, 

/>i>^i'iff(i.— Shields  v.  Arnold,  I 
Blaclir.  (tnd.)  loq;  Dougheriyr.  Camp- 
bell, I  Blackf.  find.)  39. 

Kenivctv. — Burton  v.  Brashear,  3  A. 
K.  Marsh.  (Ky.)  276. 

Maasoekustlls.—Cape^A'nA  v.  New  Hovie  v.  Young,  1  Wiish,  (Va  ) 
England  Ins.  Co..  si  Pick.  [Mass.)  Thw.-sl  r.  Finch,  1  WnKh.  (Va.)  : 
"    "  Hansbrough».Thom,3Leigh  (Va.) 


:lder,  84Va.  9  Leigh  (Va.)  30;  Ware  r.  Step! 
son,  10  Leigh  (Va.)  i6t;  Green  v. 
dllh,  s  Rand.  (Va.)  i  ;  Trout  i-.  ' 
ndon  ginia,  etc.,  R,  Co.,  23  Grttt.  (Vs.)  ( 
Green  v.  Buckner,  fi  Leigh  (Va.) 
Boyd  V.  City  Sav.  Bank.  15  Grntt.  C" 
EOi;  Euhank  v.  Smith.'??  Va,  : 
Johnson  v.  CheMpeake,  etc.,  R. 
(Va.  1895),  31  S.  E.  Rep.  ij8:  w™ 
Washington,  i  Wash.  (Va  )  357  ;  D 
bar  ;■.  Beale,  e  Munf.  (Va.)  34:  '. 
"•—       -    W;,sh,    (Va.)    : 
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Withdrawal  of.       DEMURRERS   TO  EVIDENCE.  Pomi  of  Demurwr, 

Effbot  of  Baftual  to  Join. — Where  the  demurrant  is  entitled  to  a 
joinder  in  demurrer,  and  the  adverse  party  refuses  to  join,  he  will 
be  considered  to  have  waived  his  evidence.* 

c.  Where  Evidence  Is  Partly  Oral  and  Partly  Writ- 
ten.— ^The  rules  governing  joinder  in  demurrers  to  parol  evidence, 
apply  to  cases  where  the  evidence  is  partly  oral  and  partly  writ- 
ten. Joinder  cannot  be  compelled  unless  the  party  demurring 
concedes  every  fact  which  the  evidence  tends  to  prove.* 

TIL  Withdrawal  of  DsmrBBSB. — Before  there  is  a  joinder  in 
demurrer  it  is  within  the  discretion  of  the  court  to  permit  the 
withdrawal  thereof.*  On  the  other  hand,  the  defendant  may 
withdraw  his  denial  of  a  fact  and  demur  to  it  as  evidence.* 

Vm.  FOBX  07  Demttbbeb— 1.  Directed  to  Whole  of  Advene  Party^i 
Evidenoe. — A  demurrer  to  evidence  must  be  directed  to  all  the 
evidence  of  the  adverse  party.  A  part  of  the  evidence  cannot 
be  arrested  from  the  jury,  unless  it  embraces  all  the  evidence 
offered  by  the  same  party .^ 

2.  To  Be  in  Writing. — A  demurrer  to  evidence,  according  to  the 
earlier  decisions  governing  this  practice,  should  be  in  writing,^  and 
this  rule,  it  is  apprehended,  is  followed  in  most  states  where  the 
practice  of  demurring  to  evidence  obtains.'' 

West  Virginia. — Peabod j  Ins.  Co.  v.  4.  Schuricht    v.    Broadwell,  4  Mo. 

Wilson,  29  W.  Va.  528;  Shaw  r.  Up-  App.  160. 

shurCountyCt.,  30  W.Va.  488;  Heard  5.  Proprietary  v,   Ralston,    i    Dall. 

V,  Chesapeake,  etc.,  R.  Co.,  26  W.  Va.  (U.  S.)  18;  Hardin  v.  Snyder,  15  Iowa 

455.  463;  Jones  V.  Roberts,  37   Mo.  App. 

The  court  ought  not  to  compel  a  177. 

plaintiff  to  join  in  a  demurrer  to  evi-  6.  aTidd's  Pr.866;  Bui.  Ni.  Pri.  3x3; 

dence,  if  the  evidence  set  forth  in  the  Gibson  v.  Hunter,  2  H.  Bl.  208. 

demurrer  shows  that  the  plaintiff  ought  I.Alabama, — Pharr  v.   Bachelor,  3 

to  recover.     Brockenbrough  v.  Ward,  Ala.  237. 

4Rand.  (Va.)   352.  ///j «<?/>.  — C reach  v,  Taylor,  3  111. 

1.  Baker's  Case.  5  Coke  104;  Gibson  277;  Dormady  t'.  State  Bank,  3  111.  236; 
r.  Hunter,  2  H.  Bl.  206;  Alexander  v,  Morris  v.  Indianapolis,  etc.,  R.  Co.,  10 
Fitzpatnck,  4  Port  (Ala.)  405;  Bran-  111.  App.  389;  Crowe  v.  People,  92  111. 
don  V.  Huntsville  Bank,  i  Stew.  (Ala.)  231. 

320;  Crawford  v.  Jackson,  i  Rawle  (Pa.)  Indiana. — Strough  v.  Gear,  48  Ind. 

427;  Indianapolis,  etc.,  R.  Co.  x*.  Link,  100;  Palmer  v,  Chicago,  etc.,  K.  Co., 

10  111.  App.  292.  112  Ind.  262. 

2.  Maus  V.  Montgomerv,  ii  S.  &  R.  Kentucky. — Woodgate  v.  Threlkeld, 
(Pa.)  329.                              '  3  Bibb  (Ky.)  527. 

8.  Holmes  v.  Phoenix  Mut.  L.  Ins.  Massachusetts.  —   Golden     v, 

Co..  49  Ind.  356.  Knowles,  120  Mass.  336.  See  also  Cope- 

Wltbdrawai  of  Demurrer  after  Amend-  land  v.  New  England  Ins.  Co.,  22  Pick, 

ment  of  Pleading. — Where,  after  a  de-  (Mass.)  135. 

murrer  to  the  evidence,  the  plaintiff  is  Mississippi,  —  Stiles  v,  Inman,  55 

permitted  to  amend  his  complaint  by  Miss.  474;  Ware  t^.  McQuillan,  54  Miss, 

inserting  a  material  allegation  in  the  703 ;  Western  Assur.  Co.  v.  Mayer,  64 

statement  of  the  cause   of  action    al-  Miss.  795 ;  Waul  v.  Kirkman,  27  Miss. 

leged,  it  seems  that  the  defendant,  if  he  823. 

asks  permission  to  withdraw   his   de-  JPennsylvania. — Hurst   v.  Dippo,    i 

miirrer,  should  be  permitted  to  do  so,  Dall.  (Pa.)  20. 

and  that  a  refusal  of  such  request  would  Virginia. — Hyers  v.  Green,  2   Call 

be  error.     Hartford  City  Natural  Gas,  ( Va.)^555;  Hyers  v.  Wood,  2  Call  (Va.) 

etc.,  Co.  V.  Love,  125  Ind.  275.  574;  Green  v.  Judith,  5  Rand.  (Va.)  1. 
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8.  Wliot  thould  App«ar  in  Demurtr. — With  the  exception 
two  states,*  it  is  not  the  practice  to  set  out  in  the  demurrer  t 

evidence  on  both  sides,  because  the  general  rule  is  that  only  t 
evidence  demurred  to  is  considered.* 

Trittm  BridMM. — If  the  evidence  be  written  it  should  be  i 
forth  in  the  demurrer." 

West  Virginia.— \A\L\t»  V.  Vtj,  38  liff  m«y  be  barred  ol  his  tction."     1 

W.  Va.  549.  joioder  of  the  plaintiff  in  the  demui 

United   States.— Foyile    v.  Alcxaa-  may  be  lo  thii  effect:   "And  the  > 

dria,  IT  Wheat.  (U.S.)  330.  pUintlff  »ayi  that  the  said  matters,  e 

Tuaa. —  W/teiier   in  "Writing;  Dii-  bji  him  thown  In  evidence,  are  auffici 

cretionary  tviti    Court. — Although   it  In  law  to  maintain  the   issue   on 

would  be  more  appropriate  that  a  de-  part,  wtiereforc,"  etc.    Stilea  e>.  lorn 

mnrrer  to  evidence  should  be  in  writ-  55  Miss.  475. 

Ing,  there  Is  no  rule  of  practice  in  thii        I.    Virginia.  —  Clopton  v.  Morrt 

state   absolately  requiring  it  to  be  so  Leigh  (Va.)  if8;  Childera  v,  Dean< 

made,  and  tha  coart  in  which  it  ia  made  Rand  (Va.)   406;   Hyera  v.  Green 

has  discretionary  power  to  require  it  Call   (Va.)   555;    Stephens   v.    Wh 

in  writing   or   to   receive   [t  In    parol.  1  Wash.  (Va.)  310;   Hyer*  v.  Wood 

Hughes  i>.  Chriity,  a6  Tet.  130.  Call    (Va.)    574;    Uoyle  t>.  Young 

AppcoTWl  rocint  or Daamnar.—"  The  Wash.  (Va.)  150;   Trout  o.  Vir^i 

defendant  comes   and   demurs   to   the  etc.,  R.  Co.,  13  Gratt.  (Va.)  619;  T 

evidence  of  plaintiff,  and  offers  Co  ad-  v.  Slaughter,  5  Gratt.  (Va.)  364;  Gn 

mitof  record  that  the  following testi-  v.    Judith,    5    Rand.   (Va.)   1;    Un 

monv  and  proof  introduced  bj  plaintiff  Steamship    Co.     v.   Noltinghams, 

[•elling  out  all  the  tesiimonj  Inlroduoed  GratL  ( Va.)  i  ij ;  Hsnsbrough  v.  Thi 

b;-  plaintifF]  is  true,  and  further  admits  3  Leigh  ( Va.)  147  ;  Richmond,  etc., 

aa  tnie  all  proper  and  legal  deductions  Co.  v.  Moore,  7S  Va.  93;   Richmo 

and  inferences  therefrom  in  Uw.    The  etc,  R.  Co.  v.  Morris,  31  Gratt.  (\ 

defendant  oHera  to  admit  that  the  facts  200. 

so  sUted  are  the  facts  in  this  case  and         West  KtV^Br'a.— Adklna  v.  Frr, 

were  proven  entirely  by  pUtnlilT  and  W,   Va.  549;   Mukleman  v.   Natio 

bis  witnesses,  and  does  now  aver  that  Ids.   Co.,  6  W.  Va.  508;  Lee  v.  V 

the  facts  10  sUted  present  no  ground  ginla,  etc.,  Bridee  Co.,  18  W.  Va.  i' 

rorarecoverjagainstiCundertheplead-  Fowler  v.  Baltimore,  etc.,  R.  Co., 

inga  in  this  i:ause,and  this  it  Is  read^  W.  Va.  s79 ;  Allen  v.  Bartlett,  30 

to  verify.    Wherefore,  defendant  prays  Va.  46;  Garrett  v.  Ramsey,  16  W,  ' 

the  court  to  allow  this  demurrer  and  345. 

direct  plaintiff  to  join  therein  and  judg-         3.  Hart  v.  CallowaT,  3    Bibb  (K 

mcnt  of  thecourt  Bccordingly.andthat  460;    Woodgate   v.  Threlkeld,  3  B 

plaintiff  ma^  be  barred  against  having  (Ky.)  537.     See  also  infra  V.  Bffec. 

or  malntainmg  his  action  against  it  or  Demurrer. 

further  prosecuting  the  same."     Hop-         "  [The  insertion  of  the  evidence  gl' 

klnsf.  Nashville,  etc.,  R.  Co.  (Tetin.  on  both  sides]  cannot  regularly  bade 

1896),  34  S.  W.  Rep.  1029.  The  defendant  could  not  by  deinurr 

"  This  day  came  the  parties  by  their  cause  his  own  evidence  to  be  taken 

attorneys,  and  thereupon  came  a  jury,  true,   and   the   court  cannot,    with 

to  wit,  ■  *  •  who  being  impaneled  and  usurpingtheprovinceof  the  jury,dec 

sworn  Che  truth  to  speak  upon  the  issue  upon  its  truth.     In  principle  it  is 

joined,   the   said  plaintiff,  to  maintain  less  absurd  for  a  party  to  demur  to 

the  issue  on  his  part,  showed  in  evi-  own   evidence,   than   It  would    be 

dence  [here  insert  the  facts  proved],  demur  to  hit  own  plea;   and  It  is 

And  the  said  defendant  says  that  the  lieved  that  there  is  no  precedent  to 

aforesaid  matters  are  not  suilicient  in  found   in   the  English   books   for 

law  to  maintain  the  issue  on  the  part  former,  no  more  than  there  it  for 

of  the  plaintiff,  and  this  he  Is  ready  to  latter  practice."     Woodgate  v.  Tbi 

verify ;    therefore,  he  prays  judgment  keld,  3  Bibb  (Ky.)  517. 
that  the  jury  may  be  discharged  from         t.  Hurst    v.    Dippo,    i   Dall.   (I 

giving  any  verdict,  and  that  the  plain-  30,  in   which  It  was  beld  that  a  d 
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Prcceedings.  DEMURRERS    TO  EVIDENCE.  ABsesment. 

Parol Eyideaoe. — If  the  evidence  is  parol  and  is  loose,  circumstantial, 
and  indeterminate,  the  demurrer  should  state  not  merely  the  evi- 
dence, but  the  facts  which  the  evidence  conduces  to  prove,*  and 
leave  the  court  nothing  to  do  but  to  apply  the  law  to  the  facts 
admitted.* 

Stating  Inferenoes. — If,  however,  **  the  bearing  of  the  evidence  upon 
the  points  in  issue  be  not  remote  and  inferential,  but  direct  and 
obvious,  it  is  sufficient  to  state  the  evidence  itself,  and  admit, 
without  stating,  the  inferences  properly  deducible  from  it,  it  be- 
ing understood  that  in  such  case  the  court  may  infer,  in  favor  of 
the  party  offering  the  evidence,  every  fact  which  a  jury  could 
iufer."» 

Stating  only  7aoti  Dedudble. — According  to  the  practice  in  some  of 
the  states,  only  the  facts  deducible  from  the  evidence  and  not  the 
evidence  itself  should  be  put  into  the  demurrer  * 

IX.  PsocEEDorcw  ATTSB  JonTSEB— 1.  What  Questions  to  be  Con- 
iidered. — On  a  demurrer  to  evidence,  after  joinder,  the  only  ques- 
tion  for  the  consideration  of  the  court  is  whether  the  evidence 
supports  the  issue  or  not.^ 

2.  Assessment  of  Damages. — After  joinder  in  demurrer,  if  the 
proper  admissions  have  been  made,^  the  court  may  direct  the 
jury  to  find  a  conditional  verdict,  subject  to  the  decision  on 
the  demurrer ;  or  the  jury  may  be  discharged,  leaving  the  damages 
to  be  assessed  by  another  jury  summoned  for  that  purpose,''  or 

produced  in   evidence    and  demurred  mady  v.  State  Bank,  3  111.  236;  Creach 

to  should  be  set  forth  in  kcBC  verba  in  v.  Tajlor,  3  111.  277 ;  Crowe  v.  People, 

the  demurrer.  92  III.  231 ;  Morris  v,  Indianapolis,  etc., 

1.  Fowle  r.  Alexandria,  11  Wheat.  R.  Co.,  10  111.  App.  389;  Duncan  v, 
(U.  S.)  320;  Copeland  v.  New  England  State,  29  Fla.  439. 

Ins.  Co.,  22   Pick.  (Mass.)    135;   Ditto  5.  Humphreys  t;.  West, 3  Rand.  (Va.) 

v.  Ditto,  4  Dana  (Ky.)  502;  Strough  v.  516;  Gates  v.  Nobles,  z   Root  (Conn.) 

Gear,  48  Ind.  100;  rharr   z;.  Bachelor,  344. 

3  Ala.  237;  Woodgate   v.  Threlkeld,  3  6.  Western  Assur.  Co.  v,  Mayer,  64 

Bibb  (Ky.)  527;  Hopkins  r.  Nashville,  Miss.  796;    Fowle    r.   Alexandria,    11 

etc.,R.do.  (Tenn.  1896),  34S.  W.  Rep.  Wheat.  (U.  S.)  320,  holding  that  "if 

1029;  Palmer  v.  Chicago,  etc.,  R.  Co.,  there  should  be  such  a  joinder  without 

112  Ind.  250.  such  admission,  leaving  the  facts  unset- 

2.  Western  Assur.  Co.  v,  Mayer,  64  tied  and  indeterminate,  it  is  a  suffi- 
Miss.  795.  cient  reason  for  refusing  judgment  upon 

Mdence  Partly  Oral  and  Partly  Writ-  tlie  demurrer  " 

ten.— A  d<'murrer  to  evidence,  setting  7.  M'Creary  v.  Fike,  2  Blackf.  (Ind.) 

out  in  full  the  oral  testimony  of  wit-  374;  Andrews  v.  Hammond,  8  Blackf. 

nesses,  and  making  the  written   por-  (Ind.)  540;  Strough  z^. Gear, 48  Ind.  100; 

tions  of  the  evidence  parts  of  the  de-  Lindley  v.  Kelley,  42  Ind.  294 ;  Holmes 

murrerb^  identifying  them  as  in  a  bill  xt.  Phoenix  Mut.   L.  Ins.  Co.,  49  Ind. 

ofexceptlons,  without  writing  them  out  356;  Hanover  F.  Ins.  Co.  v,  Lewis,  23 

in  full,  is  sufficient.     Baker  v.  Baker,  Fla.  193;  Obaugh  v.  Finn,  4  Ark.  no; 

69  Ind.  399  Humphreys  v.  West,  3  Rand.  ( Va.)5i6; 

8.  Ditto  V,   Ditto,    4     Dana    (Ky.)  Holman  v,  Gilliam,  6  Rand.  (Va.)  39; 

S<4-  Norfolk,  etc.,  R.  Co.  v.  Harman,  83  Va. 

*.  Western  Assur.  Co.  v,  Mayer,  64  553;  Boyd  v.  Gilchrist,   15  Ala.  856; 

"*^-  795;  Stiles   V,  Inman,  5<;   Miss.  Young  v.  Foster,  7  Port.  (Ala.)  420; 

^0;  Waul  V.  Kirkman,  27  Miss.  823;  Low  v.  Settle,  22  W.  Va.  388;  Mobile, 

Ware  ». McQuillan,  54  Miss.  703;  Dor-  etc.,  R.  Co.  v.  McArthur,  43  Miss.  180. 
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by  the  court  by  consent  of  the  parties,  or  upon  the  failure 
either  party  to  demand  a  jury.* 

■obnlMion  to  Jnrr  tbkt  HMfd  irldHiM. — In  some  States  it  has  b< 
held  proper  to  submit  the  question  of  damages  to  the  jury  tl 
has  heard  the  evidence,  either  before  or  after  the  decision  on  I 
demurrer* 

LlqnldkUd  ]>•■•(••. — If  the  damages  are  liquidated,  the  court  it 
decide  the  entire  case,  for,  in  that  event,  there  would  be  no  is; 
to  submit  to  the  jury.* 

3.  When  Demurrer  ihonldbe  Suitained. — If  the  court  is  satisf 
that,  conceding  all  the  inferences  which  the  jury  could  justifial 
draw  from  the  evidence,  it  is  insufficient  to  warrant  a  verdict,  i 
demurrer  should  be  sustained.*     If,  on  the  other  hand,  th 

See  also  Ditto  v.  Ditto,  4  Dana  OHj.)  final  judgment  for  plaintiff,  it  waa  t 

J03.  tbat   thia    neceMBdly    involved   a 

"The  most  ancient  and  perhapi  the  clsionon  thedemurrer  to  evidence, 

most  correctcourM  ietodlrect  the  jury  that  It  could  not  be  assigned  as  ei 

to  Btieii  the  damages,  at  the  titne  the  that  such  demurrer  had  not  been  pai 

demurrer  is  taken,  to  be  imposed   iu  upon.     Holman    i>.   Gilliam,   6   Ri 

the  event  the  demurrer  Is  overruled.  (Vb.)  39. 

The  practice  is,  however,  lioth  ways,  ItLadmlailUIltj  of  Brlduiaa  Buart« 

«nd  either  mode  is  legal,  but  the  prac-  Dtmnrrer  In  AiMidns   DuMcei. — 

ticeof  asaeating  the  damages  condition-  testimony    in   trials    at   common 

ally  commends  itself  on  account  of  its  must  be  delivered  orally  in  prcsenc 

•uperior  dispatch."     Young  v.  Foster,  the  jurv   who   are   to  try   a  causa 

7  Port  (Ala.)  415.  aueas  damages,  except  where  the  s 

In  Lindley  v.  Kelley,  41  Ind.  199,  it  ute   provides   for   the   admissihllitj 

tssaldtobe  "  the  utual  and  better  prac-  depositions,  and   the   evidence   Epi 

tice"  to  discharge  the  jury,  and  if  the  on  the  record  In  a  case  in  which  a 

demurrer  be  overruled  to  call  another  murrer  is  offered   to  evidence  car 

to  Bs'ess  the  damages.  be  allowed  to  go  to  a  second  jurjr 

Where   there  is  a  demurrer  to  evi-  paneled   to   assess   damages   after 

dence,  and  judgment  for  the  plaintiff,  murrer  overruled.     Young  v.   Fo! 

the  jury  of  inquiry  do  not  aseess  the  7  Port.  (Ala.)  430. 

damages    conditionally.     Schenck     v.  1.  Strough  v.  Gear,  48  Ind.  lOO. 

Stevenson,  3  N.J    L.  361;.  a.  Galveston,    elc,  R.    Co.   v.    T 

Whaa  DnooniUtlaiLB]  VarOlct  BarmlaH  pleton  (Tex.  1894),  16  S.  W.  Rep.  i< 

Error— On    a   demurrer   to   plaintifPs  Jordsii  t',  Foxworlh,  48  Miss.  607. 

evidence,  the  rendition  of  a  general  and  S.  Galveston,  etc.,  R.  Co.   v.  T 

unconditional   verdict   for   plaintiS,  If  pleton  (Tex.  1894),  a6  S.  W.  Rep.  i< 

error,   la   harmless,    where    the   court  Obaugh  v.  Finn,  4  Ark.  no. 

afterwards  overrules  the  demurrer  and  4.  Alabama.— Boyd    :■.  Gilchrist 

enters  judgment  for  plaintifF.     Biggers  Ala.  S49. 

IT.  Aiderson,  i  Hen.  &  M.  (Va.)  54.  Florid  a. ~KtA<iicV    v.   Mickler, 

A  verdict  unconditional  on   its  face  Fla.  335. 

will  be  held  to  be  conditional  and  sub-  Indiana. — Eagan  r'.  Downlntr,  c;  \ 

ject  to  the  opinion  and  judgment  of  the  65;   Pinnell   t.   Stringer,  59   Ind. 

court  upon   the   demurrer  to  the  evi-  Newhouse  f.  Clark,  60  Ind,  173;   li 

dence.     Green   v.   Pittsburgh,  elc,  R.  caid  v.  Nicelv,  90  Ind.  404;  Stock" 

Co.,  II  W.  Va.  68.1;.  K.  Stale,  loi  Ind.  s- 

Wluit  Equivalent  to  Pasting  on  DemoT.  Kamas. — Winner   v.   Biaa,   43   I< 

rar.— Where  a   demurrer  both   to   the  4.i;8;  Dewald  v.  Kansas  City,   elc, 

declaration   and   to   the   evidence  was  Co.,  44  Kan.  586;  St.  Joseph,   etc., 

filed,  and  the  jury  found  a  conditional  Co.  i".  Dryden,   17  Kan,  378;  Burli 

verdict  for  the  plaintiff,  and  the  court  ton  Ins.  Co.  v.  Roes,  48  Kan.  ij8;   . 

decided  that  the  demurrer  to  the  dccla-  -v.  Atchison,  etc.,  R.  Co ,  33  Kan.  3 

ration   waa  insufficient,  and   rendered  Edwards  v.  Crume,  13  Kan.  348. 
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is  any  evidence  at  all  to  sustain  an  issue,  a  demurrer  to  the  evi- 
dence should  not  be  sustained ; '  or  if  the  evidence  is  such  as  to 
warrant  the  trial  court  in  setting  aside  a  verdict  as  unsupported 
by  the  evidence.* 

4.  When  Demurrer  should  be  Overruled. — If  there  is  evidence 
sufficient  to  establish  optima  facie  case  in  the  plaintiff's  favor,  the 
demurrer  should  be  overruled;*  and  if  on  a  demurrer  to  evidence 
there  is  evidence  tending  to  sustain  the  party  having  the  burden 
of  the  issue,  or  if  the  jury  might  have  found  a  verdict  on  the  evi- 

Missauri. — Mexico  v,  Jones,  27  Mo.  and  upon  the  trial  the  plaintiff  offers  no 

App.  5^ ;  Walton  v,  Wabash  Western  testimony  tending  to  show  that  defend- 

R.  Co.,  32   Mo.   App.   634;  Ecton  v,  ant  ever  had  interfered,  or  threatened 

Continental  Ins.  Co.,  33  Mo.  App.  53 ;  or  was  likely  to  interfere,  therewith ;  it 

Kneale  v.  Price,   39  Mo.   App.   227;  was    held    that    a    demurrer    to    the 

Buesching  v,  St.  Louis  Gaslight  Co.,  evidence  was  properlj  sustained.     St. 

73  Mo.  319,  6  Mo.  App.  85 ;  Love  v,  Joseph,  etc.,  R.  Co.  v.  Drydcn,  17  Kan. 

Van  Every,  91  Mo.  575 ;  Alexander  v.  378. 

Missouri  Pac.  R.  Co.,  37  Mo.  App.  609;  Death  by  WtongfOl  Act — Oontrlbutory 

Heard  v,  Ritchej,  ii3  Mo.  516.  HegUgence. — An    administrator    suing 

Texas. — ^Tiernej  v.  Frazier,  57  Tex.  under  the  statute  for  the  death  of  his  in- 

437;  Umscheid  v.  Scholz,  84  Tex.  265.  testate,  caused  by  negligence  or  wrong- 

Virginia, — Jackson      v.     Marietta  ful   act.  whose  testimony  shows  that 

Bank,  9  Leigh  ( Va.)  240.  the  negligence  of  the  deceased  contrib- 

West  Kirg/»i«—GerityT'.  Haley,  29  uted  directly  to  the  injuries  resulting 

W.  Va.  98 ;  Postlewaite  v.  Wise,  17  W.  in  death,  has  failed  to  make  out  eLprima 

Va.  I.  .  facie  right  of  recovery,  and  a  demurrer 

United  States. — Miller  v.  Chicago,'  to  the  evidence  should   be   sustained. 

etc.,  R.  Co.,  41  Fed.  Rep.  898.  Dewald  v.  Kansas  City,  etc.,  R.  Co., 

Action  for  Prioe  of  Land — Failvra  to  44  Kan.  586. 

.Oiowtliat  It  IB  Due. — In  an  action  for  Flrea  Bet  by  Ranroad  Bnglne— Failure 

money  owing  for  the  balance  of  the  to  Show  QrUln. — Where  a  fire  started 

price  of  land  purchased  either  on  a  note  inside  a  defendant's  right  of  way.  and 

or  on  the  original  contract,  it  is  proper  burned   along  its    fence  into  and  de- 

to  sustain  a  demurrer  where  the  time  stroyed  plaintiffs  pasture,  and  there  is 

of  payment  fixed  by  the  note  and  con-  no  evidence  showing  how  the  fire  orig- 

tract  is  shown  not  to  have  expired  when  inated,  or  that  any  engine  or  train  of 

the  action  was  commenced.     Heard  v.  the  defendant  passed  on  the  day  of  the 

Ritchey,  113  Mo.  516.  fire,  a  demurrer  to  the  evidence  should 

Bait  iSnr  Xi^iiry  Caused  by  KegUgenoe.  be  sustained.     Alexander  v.  Missouri 

-^li  the  defendant  demurs  to  the  plain-  Pac.  R.  Co.,  37  Mo.  App.  609. 

tiff's  evidence,  and  the  evidence  shows  Action  on  Policy — ^Failnre  of  Proof  of 

that  the  defendant  was  guilty  of  negli-  Loss. — A  demurrer  to  the  evidence  in 

Rence  which  caused  the  plaintiffs  in-  an   action  on  a  fire  insurance   policy 

jury,  and,  further,  as  a  legal  propoM-  must  be  sustained  where  there  is  a  total 

^ioD,  proved  that  the  plaintiff  wns  guilty  failure  of  proof  that 'proofs  of  loss  as 

of  contributory   negligence,  the  court  required  by  the  policy  were  furnished 

should  sustain  the  defendant's  demur-  or  waived.   Burlington  Ins.  Co.  t'.Roks, 

^^^\  or,  in  such  a  case,  the  court  ought,  48  Kan.  338. 

on  ihe  motion  of  the  defendant,  to  ex-  1.  Baum  r.  Fryrear,  85  Mo.  151;  Groll 

ciude  from  the  jurv  all  the  plaintiff's  v.  Tower,  85  Mo.  249;  Sage  r.  Reeves, 

cridence.  Gerity  r.ilaley,39  W.Va.98.  17    Mo.    App.    3io;     Williamson    v. 

Bolt  to  BiUoln  Interference  wltb  Bli^t  Fischer,  50  Mo.  198;  Walsh  v,  Morse, 

Ca Way.^Where  an  action  is  brought  80  Mo.   568;  Van    Every  i'.  Flanders, 

^J  5  railroad  company  in  possession  of  17  Mo.  App.  340. 

*nghtof  way  through  a  tract  of  land  2.  Mexico  v.  Jones,  37  Mo.  App.  534. 

^nd  Using  it  for  its  railroad  track  and  8.  Parsons  r.  Parsons,  4^   Kan.  433; 

telegraph  line,  td  restrain  the  owner  of  Adkins  v.  Chicago,  etc.,  R.  Co.,  36  Mo. 

••id  land  from  interfering  with  its  pos-  App.  653.    See  also  Central  Land  Co. 

•Mion  and  use  of  the  right  of  way,  v.  Calhoun,  z6  W.  Va.  363. 
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dence  against  the  party  demurring,  it  should  be  ovem 
should  be  overruled  unless  there  has  been  a  total  failu 
the  case  or  some  material  fact  in  issue.^ 


Chinowethn.  Haskell,  3I 
BlsotiiMnt — Advena  Fob 
of  Land. — In  trespass  to  ti 
defendants  set  up  adversi 
demurrer  to  the  evidence 
:r8e  posseuion  will  beo' 


1.  Kincaid   V.    Nicely,  90   Ind.  403;     ington  Bank,   3  Pet  {U, 
Stoclcwell  V.  State,  loi  Ind.  i;   Stan-     ling  p.   U.  S.,  4  Cranch 
ford   I'.  Dasis,  54   Ind. 45;  Thomas  v.     "■- '    -     --■-       '■     ■    " 
Ruddell.  66  Ind.  326. 

9.  Alabama.— Y*\\.eT%onv.'Bla\ieiitj, 
33  Ala.  338. 

Indiana.  —  M'Creary  -v.  Fike,  3 
Blackf.  (Ind.)  374;  Atherton  v.  Sugar 
Creek,  etc..  Turnpike  Co.,  67  Ind.  334;  evidi 
Ridgewajf.  West,6oInd, 373;  Wright  part  ol  the  land.  Thiel 
t'.  Julian, 97  Ind.  109;  McLean  v.  Equi-  (Tei.  1888),  9  S.  W.  Rep 
table  L.  Assur.  Soc,  too  Ind.  127;  Ten-  FruuL— Where  it  appe 
nessee  Coal,  etc.,  Ca,  V.  Sargent,  3  Ind.  goods  in  suit  were  sold  I 
App.  458;  Nordjrke  *.  Van  Sant,  99  defendaat,  on  defendant') 
Ind.  188;  Hartman  v.  Cincinnati,  etc.,  that  he  was  doinK  a  good 
R.  Co.,  4  Ind.  App.  370.  that  a  month  afterward 

Kansas. — Wilson  v.  Beck,  44  Kaji.  asgignraent  whereby  it  1 
497;  Harter  v.  Atchison,  etc.,  R.  Co.,  he  was  unable  to  paj  hal 
SS  Kan,  350;  Missouri  Pac.  R.  Co.  f.  demurrer  to  the  evidence 
Johnson, 44Kan. 660;  Raineri). Cooper,  been  oyerruled,  as  tbere 
44  Kan,  763;  Kansas  City,  etc.,  R.  Co.  evidence  of  fraud  to  go 
V.  Foster,  39  Kan,  319;  Rowland  v.  Tennessee  Coal,  etc  Co. 
Sbaur,  29  Kan.  4381  Calahan  v.  Ward,  45  Ind.  App.  4;8. 
Kan.  ^45;  Rogen  1!.  Hodgson,  46  Kan.  Agmey. — )n  an  action  : 
376;  Walsh  V.  Campbell,  49  Kan,  104;  road  company  for  med 
Jansen  v.  Atchison,  16  Kan.  35S;  Mia-  rendered  an  employee,  a 
souii  Pac,  R,  Co,  v.  Hildebraad,  51  plaintiff's  evidence  on  thi 
Kan.  284;  Waterson  u.  Rogers,  21  Kan.     defendlant'i  agent  had 

cjg;  Gardner  v.  King,   37   Kan,   671  

Brown  V.  Atchison,  etc.,  R.  Co.,  31 
Kan.  1;  Kansas  City,  etc.,  R.  Co.  v 
Cravens,  43  Kan.  650:  Home  v.  Heg- 
wer  Salt,  etc.,  Co.,  53  Kan.  617;  Kan 
ME  Pac.  R.  Co,  V.  Couse,  17  Kan.  ,i;7i: 
Benninghoff  v.  Cubbison,  45  Kan.  631 : 
Steelsmlth  v.  Union  Pac.  R.  Co.,  i 
Kan.  App. 


Mistouri. — Standfield     v.     Phoenix     App.  i 


employ  him  should  hav 
ruled,  where  it  appeared 
ant's  station  agent  had  e 
prior  to  the  time  plaintiff 
services  for  which  suit 
employed  plaintiff  to  trea 
had  been  injured,  and  t! 
had  paid  therefor  witho 
Steelsmitb  v.  Union  Pac. 


n  Assoc,  5}  Mo.  App.  S95;  State t'. 
Rucker,  93  Mo.  88;  Hanna  !•.  Finley, 
33  Mo.  App.  64s ;  Witting  -o.  St.  Louis, 
etc.  R,  Co.,  101  Mo.  631 ;  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo,  340; 
Drain  v.  St.  Loula,  etc.,  R.  Co,,  S6  Mo. 
574;  DamhorsI  v.  Missouri  Pac,  R. 
Co.,  33  Mo,  App.  350;  Pope  V.  Kansas 
City  Cable  R.  Co,,  99  Mo,  400  ;  Noen- 
inger  v.  Vogt,  83  Mo.  58c);  Emmerson 
V.  St.  Louis,  etc.,  R.  Co.,  35  Mo.  App. 
611;  Huckshold  V.  St.  Louis,  etc.,  R. 
Co.,  90  Mo.  548. 

Teitaj.— Thiers     v.    Holmes     (Tei. 
1888),  9  S.  W,  Rep.  191. 

West  KfV^'nifl.  —  Carrico  v.  West  Harknesa,  3  Mo.  App.  5 
Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Lycoming  F.  Ins.  Co.,  3  1 
Va.  3S9.  Charles  V.  Patch,  87  Mo.  4 

United  Stattt. — Thornton  v.  Wash-     gan  v.  Duxfee,  69  Mo.  fb 
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Evidenoe  Tending  to  S) 
I.— Where  thee 

tion,  a  demurrer  lo  the  ev 
be  overruled.  Noeninge. 
Mo.  589. 

InatmcUont  In  Hatnn  a 
Svldene«. — Where  there 
absence  of  evidence  tend 
the  maierial  allegations  o 
or  the  evidence  is  insuff 
to  support  a  verdict,  an  1 
the  nature  of  a  demurre: 
dence  should  t>e  given 
Shickle,  3  Mo.  App. 


Sftwt  flISTldanoe  DEMURRERS  TO  EVIDENCE.       after  Dmvm. 

6.  The  Judgment. — ^Although  there  are  cases  in  which  the  party 
demurring  has  been  allowed  to  put  in  his  own  evidence  after  his 
demurrer  to  his  adversary's  evidence  has  been  overruled,^  it  is 
obviously  the  proper  practice  to  render  a  final  judgment  if  the 
joinder  has  been  oroperly  made  and  the  merits  of  the  case  brought 
before  the  court.^ 

The  party  demurring  should  not  be  permitted  to  reopen  the 
merits  and  retry  the  issues  of  fact  by  a  jury.'  Nor  should  the 
court  set  aside  the  demurrer  and  award  a  new  trial,  when  the 
evidence  shows  that  plaintiff  ought  not  to  recover.^  So,  also, 
where  a  demurrer  to  the  evidence  is  sustained  the  judgment  is 
final.* 

X.  SmcT  07  IvTBQDironiQ  BnsmroB  arsb  DnnntBXB  Oybs* 

BUIEB. — ^Where  a  demurrer  to  evidence  which  should  have  been 
sustained  is  overruled,  and  further  evidence  is  introduced  which 
makes  out  a  case  for  the  party  whose  evidence  is  demurred  to^ 
the  error  in  overruling  the  demurrer  is  cured,^  and  it  has  been 
held  that  the  introduction  of  evidence  by  demurrant  after  bis 

1.  Atchiflon,  etc.,  R.  Co.  v,  Reecher,  evidence  as  to  the  right  of  plaintiff  to 

34   Kaa.  338;   German    Ina.    Co.    v,  recoyer.  This  would  be  a  most  extraor- 

Frederick,   58  Fed.  Rep.  144;  Weber  dinary  result  of   a  demurrer  to   evi- 

V.  Kansas  Citjr  Cable  R.  Co.,  xoo  Mo.  dence.    By  it  defendant  would,  under 

194.    See  also  cases  cited  infra^  X.  Bf^  that  practice  (if  it  were  the  practice  in 

ftti  cf  Introducing^   Rvidsnct  afUr  anj  court),  withdraw  the  case  from  the 

Demurrer  Overruled.  jury  as  to  the  rights  of  the  plaintiff, 

1  Alahauut, -^  GXy^ok.    v.    Cox,    90  and,  in  case  the  decision  was  fayorable 

Ala.  331.  to  the  defendant,  the  plaintiff  would 

AfassacAuseits. — Copeland  v.   New  be  depriyed  of  a  trial  by  jury  at  the 

Englandlns.  Co.,  2aPick.  (Mass.)  135;  election  of  the  defendant,  but  in  case 

Golden  v.  Knowles,  lao  Mass.  337.  the  court  to  which  defendant  appealed 

Mississippi . — Hall   v.   Browder,  4  should  decide  against  it,  then  it  must 

How.  (Miss.)  234.  be  allowed  that  trial  which  it  sought 

r<rxa<.— Galveston,  etc.,  R.  Co.  v.  to  avoid  by  the  demurrer." 

Templeton(Tex.  i89A),26S.  W.  Rep.  4.  Knox  v.  Garland,  2  Call   (Va.) 

1066;  Umscbeid  v.  SchoU,  84 Tex.  265.  241 ;  Green  v.  Judith,  5  Rand.  ( Va.)  i. 

Virginia,  -^  Knox   v.    Garland,    2  6.  See  Eagan  v.  Downing,  55  Ind.  65. 

Call  (Va.)  24X;  Nuttall  v.  M'Douall,  If  a  demurrer  to  evidence  is  sustained, 

6  Call  (Va.)  ^3.    See  also   Hyers  v.  the  judgment  is  substantially  the  same 

Green,  2  Call   (Va.)  555;   Hyers  v.  as  a  final  judgment  on  demurrer  to  a 

Wood,  2  Call  (Va.)  574.  complaint  or  answer.  The  party  should 

West    Virginia, — Fowler  v,  Baltl-  object  to  the  sustaining  of  the  demurrer; 

more,  etc.,   K.  Co.,  18  W.  Va.  579 ;  and  the  assignment  of  such  ruling  as 

Qiiarrier  v.  Baltimore,  etc.,  R.  Co.,  error  presents  for  review  the  quesdon 

ao  W.  Va.  428.  whether  the  court  erred  in  sustaining 

United   States.  ^^FoyrXe    v.    Alex-  the  demurrer  to  the  evidence.    Lindley 

aodria,  11  Wheat.  (U.  S.)  320.  v.  Kelley,  42  Ind.  294. 

England. — Gibson  v.  Hunter,  2  H.  t.  Simpson    v.  Kimberlln,   12  Kan. 

Bl.  187.  579;  Converse  v,  Safford,  17  Kan.  15; 

S.  Gluck  V.  Cox»  90  Ala.  331 ;  Hall  v,  Atchison,   etc.,  R.  Co.  v.  Reecher,  24 

Browder,  4  How.  (Miss.)  234 ;  Galves*  Kan.  228;  Chicago,  etc.,  R.  Co.    v, 

ton,  etc,  R.  Co.  v.  Templeton  (Tex.  Doyle,    18  Kan.  58;  Birks  v.  French, 

1S94),  36  S.  W.  Rep.  1066,  in  which  the  3i  Kan.  244;   Weber  v.  Kansas  City 

court  says:  *' Plaintiff  in  error  claims  Cable  R.  Co.,  100  Mo.  194;  Eswin  v. 

Ust  the  court,  after  overruling  its  de-  St.  Louis,  etc.,  R*  Co.,  96  Mo.  290; 

murrer  to  the  evidence,  should  have  McCarthy  v.  Missouri  R.  Co.,  15  Mo. 

rabmitted  the  case  to  the  jury  on  the  App.  385. 
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demurrer  has  been  overruled  operates  as  a  waiver  of  his  rig 
to  rely  on  that  ruling  as  error,* 

XI.  DiicuxBEBfl  TO  EnoESOX  nr  CamnAL  Fkactioi.— In  crimir 
practice  demurrers  to  evidence  are  of  very  infrequent  occurren< 
In  some  states,  where  this  question  has  arisen,  the  courts  ha 
denied  altogether  the  right  to  demur  in  criminal  causes,*  and  ; 
though  there  are  instances  where  such  demurrers  have  bei 
allowed,'  it  is  considered  that  the  practice  is  not  to  be  encoi 
^ed.*  In  one  state  the  court  held  in  a  case  of  first  impressii 
that  a  demurrer  to  evidence  in  a  criminal  case  was  entirely  in  tl 
discretion  of  the  court,  and  intimated  that  the  practice  would  n 
be  adopted  in  that  state."  In  others  it  has  been  held  that  tn  i 
event  should  it  be  permitted,  except  by  consent  of  both  parties 
and  a  very  recent  decision  declares  that  even  in  case  of  such  co 
sent,  it  is  discretionary  with  the  court,  whether  the  demurrer  sh; 
be  allowed.' 

xn.  FaocESsniCH)  Asalooovb  to  DsvnssESfl  to  BninaoB — ^iiotl 
to  boind*  XTidtoM  from  Jar;.— A  motion  to  exclude  plaintiffs  evidem 
from  the  jury  after  he  has  rested  his  case,*  or  to  nonsuit  tl 

I.  German  In>.  Co.  v,  Frederic,  5S  WImb  Demnmr  iboiild  Im  Saitkliu 

Fed.  Rep.  144;  3  ElliotCa  Gen'l  Pr..  4  — Where  there  is  no  evidence  of  veai 

86j.     Contra,   Weber  v.   Kansas  Citj  a  demurrer  to  the  evidence  ihould 

Cable  R.Co.,  too  M0.194,  In  which  It  is  sustained,  end  a  judgment  of  conrl 

held  that  defendant,  although  he  lakes  tion    should    be    reversed.     Martin 

the  chanceofaidingtheplaintllTB  cause  State,  63  Ala.  340. 

by   putting  In  his  own  evidence,  does  4.   Martin  ti.  State,  63  Ala.  340;  Dc 

not  waive  hU  objection  to  the  action  of  v.  Com.,  i  Gratt.  (Va.)  557;  State 

the   court   in  overruling  the  demurrer  Sopcr,  16  Me.  393. 

to  plalniilTs  evidence.  B.  State  v.  Soper,  16  Me.  397. 

3.  Nelson  i'.Sute,47MiBs.6>i;  Mil-  S.  Dobi  v.  Com.,  i  Gratt.  (V*.)  55 

ler  tl.  State,  79  Ind. 305;   Plant  i>.  Ed-  Martin  t.  State,  63  AU. 340;  Brliter 

wards.  85  Ind.  589.  State,  36  AU.  107. 

Ohio.— The  practice  of  demurring  to  T.  Duncan  v.  Stat 

the  evidence  does  not  seem  to  be  sane-  8.  Powers   v.  Chi 

tloned  b;- the  Criminal  Code,  and  the  181;   Joliet,  etc.,  R.  Co.  v.  Velle, 

better  practice  ia  to  move  (he  court  to  111.  59;   Nuaum   v.  Pittsburgh,  ete., 

exclude   the  evidence,   or  instruct  the  Co.,  30  W.  Va.  138;  Jacobs   v.  Crui 

iurr   that  it  ia   Insufficient.     Baker  v.  63  Tei.  405;  Loulsvilte,  etc.,  R.  Co. 

Sta'le,  31  Ohio  Si.  314.  Woodson,  134  U.  S.  6ii. 

"Ademiirrer  toevidencehaano legal  TezM. — "Amotion  of  this  charact 

status  in  criminal  practice.  *  •  •  Not  isaasimilated  toademurrer  to  evident 

onlv  is  the  practice  without  precedent,  but  II  is  not  •  •  •  equivalent  to  it.  "  ■ 

but  it  appears  to  be  inconsistent  with  This  motion  simpljr  invokes  the  cou 

long-eslablished  rules  of  criminal  pro-  to  determine  whether  there  is  any  ei 

cedure.     The    demurrer    to    evidence  dence  as  to  cerialn  specified  facts  co 

takes  the  case  from  the  jurv,  and  re-  stttuting  the  defendant's   grounds   f 

suits  in  their  dispersion,  which  In  cases  exemplary  damages,  but  the  plaint! 

of  felonv  is  illegal,  even  wiih  the  con-  do  not  in  their  motion  tender  any  issu 

sent  of  the  accused.     It  waives  a  trial  as  by  demurrer  to  evidence,  on  whii 

by  jury  In  a  criminal  prosecution  for  the  court  might  render  judgment  1 

felony,  which  is  contrary  to  the  whole  the  effect  of  the  evidence  thus  subm 

course  of  the  common  law  from  its  ear-  led     for     consideration.     Under    t\ 

lies!   history,   with  some   exceptions,"  view  the   court   might   properly  ha 

Nelson  v.  State,  47  Miss.  615.  declined  to  consider  the  motion  as  b 

8.  Martin    v.    State,    62    Ala.    240;  ing   an  irregular   and   irrelevant   pr 

Crowe  V.  People,  93  III.  331.  ceedlng."  Jacobs  v.  Crum,  63  Tex.  41 
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plaintiff,^  or  to  set  aside  a  verdict  on  the  ground  that  it  is  against 
the  evidence,*  or  to  instruct  the  jury  that  plaintiff  cannot  recover 
admitting  the  evidence  to  be  true,'  are  all  in  the  nature  of  de- 
murrers to  the  evidence,  and  admit  every  fact  which  the  evidence 
tends  to  prove  and  every  legitimate  inference  therefrom.*  So 
the  submission  of  a  case  to  the  court  on  an  agreed  state  of  facts, 
for  its  judgment  on  the  law,^  or  an  admission  by  defendant  of  the 
truth  of  plaintiff's  evidence  and  a  contention  that  he  is  not  en- 
titled  to  recover  thereon,®  is  equivalent  to  a  demurrer  to  evidence. 

XnL  Appeal — 1.  Generally. — A  demurrer  to  evidence  cannot  be 
made  a  part  of  the  record  by  bill  of  exceptions.^  It  is  as  much  a 
part  of  the  record  proper  as  the  demurrer  to  the  pleadings,  or  the 
verdict  of  the  jury.® 

2.  Beview. — ^Where  parties  withdraw  their  cause  from  the 
jury  by  a  demurrer  to  evidence,  or  submit  to  a  verdict  subject  to 

1.  See  article  Dismissal,  Discon-  ii  How.  (U.  S.)  362;  Harris  v.  Woody, 
TiKUANCK,  AND  NoNsuiT.  9  Mo.  113;  Valley  V.  Shoemak,  2  Greene 

MUler  V.   Bealer,    lOO  Pa.   St.  583;  (Iowa)  205;  Nuzum  v.  Pittsburgh,  etc., 

Bevan  v,  Pennsylvania  Ins.  Co.,  9  W.  R.  Co.,  30  W.  Va.  228;  Powers  v.  Chi-  ' 

&  S.  (Pa.)  187 ;' Wiley  v,  Shoemak,  2  cago,  20  111.  App.  181 ;  Southwest  Imp. 

Greene  (Iowa)  205;  Smyth  v,  Craig,  3  Co.  v.  Andrew,  86  Va.  270;  Snodgrass 

W.  &  S.  (Pa.)  18;  Snodgrass  v.  Rick-  v.  Ricketts,  13  Cal.  359. 

etts,  13  Cal.  359.  6.  Holbrook  v,  Allen,  4  FIa.96.  See 

In  Pennsylvania  a  motion  for  non-  article  Agreed  Case,  vol.  i,  p.  384. 

suit  is  substantially  the  equivalent  of  6.  Basnight  v.  Atlantic,  etc.,  R.  Co., 

a  demurrer  to  evidence,  except   that  iii  N.  Car.  592. 

the  judge  is  not  at  liberty  to  give  judg-  7.  Stiles    v,  Inman,    55    Miss.  469; 

meat  £0^  the  plaintiff,  should  he  think  Sivoly  v,  Scott,  56  Ala.  5^5;  Board  of 

the  case  made  out,  but  should  refuse  Education  v.  Parsons,  24  W.  Va.  551 ; 

the  nonsuit.     Miller  v,  Bealer,  100  Pa.  Lindley  t^.  Kelley,  42  Ind.294.    Contra^ 

St,  583;    Bevan   t».   Pennsylvania   Ins.  Crowe  v.  People,  92  111.  236,  in  which 

Co., 9  W.  &   S.  (Pa.)    187;   Smyth   v,  the  court  says:  **If  in  a  civil  case  the 

Craig,  3  W.  &  S.  (Pa.)  18.  plaintiff  is  compelled  to  join  in  a  de- 

2.  Southwest  Imp.  Co.  v.  Andrew,  murrer  which  does  not  contain  an  ad- 
86  Va.  270,  a  decision  under  a  statute  mission  of  all  facts  which  the  evidence 
providing  that  the  rules  governing  a  or  circumstances  tend  to  prove,  it 
demurrer  to  evidence  shall  be  applica-  would  be  error.  And  in  such  case 
ble  to  this  kind  of  motion.  See  also  plaintiff  should  except  to  the  ruling  of 
article  Verdict.  the  court,  and  preserve  the  exception, 

3.  Parks  v,  Ross,  11  How.  (U.  S.)  together  with  the  evidence,  in  a  proper 
362;  Harris  v.  Woody,  9  Mo.  X13;  bill  of  exceptions,  so  that  the  ruling  of 
Walker  v,  Martin,  8  Mo.  App  561 ;  the  court  may  be  reviewed  in  a  court 
Louisville,  etc.,  R.  Co.  f.  Woodson.  134  of  error." 

U.   S.   614.    See    article    Directing  8.  "The    writing  incorporating  the 

Vbrdj[ct.  matters  of  fact  and  the  formal  demurrer 

Wben  Instmctlon  Warranted. — An  in-  should  be  transcribed  on  the  minutes 

struction  in  the  nature  of  a  demurrer  to  of  the  court,  and  thereby  become  parcel 

the  evidence   is  warranted  only  when  of   the   record."     Stiles  v.  Inman,  55 

neither  the  evidence   as  a  whole,  nor  Miss.     469;     Walker's     Amer.-    Law 

anv  legitimate  inference  therefrom,  will  609. 

sustain  a  finding  for  plaintiff.    Sonnen-  AsBlgnxnent  of  Error. — When  an  ex- 

feld  Millinery  Co.  v.  Peoples  R.  Co.,  ception   is   taken    to  a  ruling  of  the 

59  Mo.  App.  668.  court   in  sustaining  a  demurrer  to  the 

4.  Miller  v.  Bealer,  .100  Pa.  St.  585 ;  evidence,  an  assignment  of  such  ruling 
Bevan  v.  Pennsylvania  Ins.  Co.,  9  W.  for  error  presents  the  correctness  of 
&  S.  (Pa.)  187;  Louisville,  etc.,  R.  Co.  i;.  such  ruling.  Strough  v.  Gear,  48 
Woodson,  134  U.  S.  614;  Parks  7'.  Ross,  Ind.  100. 
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that  demurrer,  they  cannot  hope  for  a  judgment  in  their  favor, 
by  any  fair  construction  of  the  evidence,  the  verdict  can  be  s 
tained.     If  this  cannot  be  done  the  judgment  must  be  reverse 

If  the  court  improperly  refuses  to  compel  a  joinder,*  or  rend 
judgment  on  the  demurrer  without  a  joinder  in  the  demurrer 
the  opposite  party,*  or,  after  hearing  ailment  by  the  party  whi 
evidence  is  demurred  to,  sustains  the  demurrer  without  givi 
demurrant's  counsel  opportunity  for  argument,*  the  judgmi 
should  be  reversed ;  and  it  has  been  held  that  the  judgment  shoi 
be  reversed  if  it  appears  that  sufficient  facts  are  stated  to  con 
tute  a  cause  of  action  and  there  is  evidence  to  establish  every 
sential  fact  thereof,  and  this  too  notwithstanding  a  preponderat 
of  the  evidence  appears  to  be  with  the  ruling  of  the  court.* 

H>r»l«M  Emr. — An  erroneous  refusal  to  compel  a  joinder  in 
murrer  is  not  ground  for  reversal,  if  the  evidence  set  forth  in  I 
demurrer  shows  a  right  of  recovery  in  plaintiff.*     If  a  demurrei 

1.  Chlnoweth  V.  Hukell,  1  Pet  (U.  P«rt.— Where  an  appeal  u  ukeo  ft 

'  S.)  961  Pawling  i>.  U.  S.,  4  Cranch  (U.  a  judgment  overruling  a  demurrei 

S.)   Jig.     See   also   Nuiter   v.   Syden-  evidence  and  rendering  final  judgm 

Uricker,  [1  W.  Va.  535.  without  the  Intervention  of  the   j 

If  the  qucBtioD  in  the  appellate  court  for  the  amount  sued  for,  the  appell 

it  whether  or  not  a  fact  ought  to  be  court  will  not  disturb  the  judgment 

taken   ai  established   hy  the  evidence,  the  demurrer  if  it  be  correct,  but  ' 

either  directly  or  Infe rent! ally,  in  favor  remand  the    cause   that   the   dama 

of   the   demurrer,    the   teat  is,   would  maj' be  ascertained  by  a  jury.     Pati 

the  court  set  aside  the  verdict  had  the  Bon  v.  Blakeney,  33  Ala.  338. 

Jury  on  the  evidence  found  the  fact?        OremjUin    Damarrer     to     Eviae 

f  the  verdict  so  finding  the  fact  would  vbaia  Daman«rto  DMUx«U<m  ahonU 

not  be   set  atide,   such   fact   ought  to  Bnatalned.— Where,  on   a  demurrei 

lie  considered   at   established   by   the  evidence  bj  defendant,  the  facts  pr 

evidence  demurred  to.     Fowler  v.  Bal-  en  suctaln  the  plaintiff's  case,  but  I' 

tiinore,  etc.,  R.  Co.,    18  W.   Va.  579;  so   defectively  aUted   io   the   decla 

Heard  v.  Cheaanpeake,  etc..  R.  Co.,  26  tion  that  the  court,  on  the  demurrei 

W.  V*.  455 ;  Ware  V.  Stephenson,   10  the  declaration,  ought  to  have  suataii 

Leigh  (Va.)  i6i.  the  demurrer,  the  appellate  court  1 

PiMumptlOB  ai  to  Hattara  Mot  Bbown  set  atide  a  judgment  for  the  plain 

t^SacwA. — Where  there  is  a  demurrer  and  retnand   the  cause  with  direct 

to  evidence,  and  the  jury  is  discharged,  for  the  plaintifl  to  have  leave  to  ami 

and,  aiter  the  demurrer  is  overruled,  his   declaration   if   advised   to   do 

the  assessment  of  damages  is  submitted  QuarHer  it.  Peal»ody  Ins.  Co.,  10 

to  the  court,  neither  party  asking  for  Va.  507. 

another  jury.  It   will  be  presumed,  if        Objection  Hot  Balaed  Below. — Wh 

the   record   is   silent,   that    the    court  exception  is  not  t.-tken  at  the  time  ti 

heard  all   necessary  evidence    on   the  demurrer  to  evidence  on  account  oi 

question  of  damages.     North  British,  being  made  in  parol,   an  objection 

etc..  Ins.  Co.  v.  Crutchfield,   loS  Ind.  that  reason  made  in  the  SupremeCo 

5i3.  will  not  avail.     Hughes  v.  Christv, 

>,  Rohr  I'.  Davis,  9  Leigh  (Va.)  30.  Tex.  130. 
But   see   Harrison   v.  Brock,  i    Munf.         S    Bo^d  v.  City  Sav.  Bank,  15  Gr 

(Va.)  M.  (Va.)50i,in  which  it  is  said:  "If,  uj 

>,  Dozier  v.  Anstill,  8  Smed.  &  M.  the  whole  evidence,  the  plaintiff  is 

(Miss.)  538.  titled  to  recover,  even  though  he  roi, 

4.  Cooper  v.  Francis,  37  Tex.  44J.  not  be  upon  so  much  of  it  as  is  set 

5.  Jansen  v.  Atchison,  t6  Kan.  35S;  in  the  demurrer,  it  would  be  vain  to 
Watereon  v.  Rogers,  it  Kan.  539.  verse  the  judgment   ai>d   remand 

B«Tanlns  In  Part  uul  Snst^alat  In  cause  for    a    new  trial  which  wo 
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so  insufficiently  framed  that  there  is  no  certainty  in  the  state  of 
facts  on  which  a  judgment  can  be  based,  the  judgment  should  be 
reversed  and  remanded  for  a  new  triat,  on  the  ground  that 
the  issue  between  the  parties  has  not  been  tried.^  So  if,  on  full 
consideration  of  the  record,  the  court  should  be  of  opinion  that 
there  are  not  facts  sufficient  to  warrant  a  judgment,  it  may  reverse 
the  judgment  with  directions  for  a  new  trial.* 

Final  Judgment  by  Appellate  Gonrt. — If  a  verdict  is  rendered  for  the 
plaintiff  subject  to  a  demurrer  to  evidence  which  is  erroneously 
sustained,  the  appellate  court,  on  reversing  the  judgment,  will 
render  a  final  judgment  for  plaintiff  for  the  damages  assessed  by 
the  jury.'  So  where  a  demurrer  has  been  erroneously  overruled 
in  a  case  where  plaintiff  was  clearly  not  entitled  to  recover,  final 
judgment  has  been  rendered  for  defendant  on  appeal.^ 

result    in    precisely    the    same   judg-  tain  the  plaintiffs  action,  and  the  ques- 

ment."  tion  was  whether    a    final    judgment 

Orermllng  Demurrer  to  Bad  Paragraph  should  be  entered  or  a  venire  facias 
of  Ck>mplalnt. — When  a  demurrer  to  a  de  novo  be  awarded.  The  court  re- 
bad  paragraph  of  complaint  has  been  fused  to  enter  a  final  judgment  for  the 
overruled,  and  there  is  a  demurrer  to  defendant,  on  the  ground  that  '*  it  was 
eyidence  which  fully  sustains  another  evident  that  the  whole  merits  of  the 
paragraph  which  is  sufficient,  it  is  the  plaintiff's  case  had  not  been  disclosed.*' 
duty  of  the  court  to  appl3'  the  evidence  The  judge  in  his  opinion  said  further: 
to  such  paragraph  and  render  judg-  **  I  think  that  it  is  competent  for  us, 
ment  thereon,  and  in  such  case  over-  in  the  exercise  of  our  discretion,  to 
ruling  a  demurrer  to  the  bad  para-  send  the  cause  to  another  trial;  the 
graph  is  harmless  error.  McLean  v.  purposes  of  justice  would  not  be  sub- 
Equitable  L.  Assur.  SoCf  loo  Ind.  served  by  giving  a  peremptory  judg- 
127.  ment  on  this  record." 

1.  Gibson  v.  Hunter,  2  H.  Bl.  187 ;  2.  Duerhaeen  v,  U.  S.  Ins.  Co.,  2  S. 

Wright  V.  Pindar,  Sty.  22,  Aleyn  18;  &  R.  (Pa.)  185. 

Copeland  v.  New  England  Ins.  Co.,  22  3.  Heard  v.  Chesapeake,  etc.,  R.  Co. 

Pick.  (Mass.)   135;   Fowle  v.  Alexan-  26  W.  V a.  455. 

dria,  11  Wheat.  (U.  S.)  320.  4.  See  Norfolk,  etc.,  R.  Co.  v,  Har- 

miutratlon. — If,  by  mistake  or  other-  man,  83  Va.  553 ;  Knox  v.  Garland,  2 

wise,  a  material  fact  on  which  the  point  Call  (Va.)  241;   Stephens  v.  Hix,  38 

in  issue  depends,  and  which  the  court  Tex. 659;  Knox  v.  Garland,  2  Call  (Va.) 

judicially  knows  to  exist,  be  omitted  in  241. 

the  demurrer,  the  judgment  should  be  **  When   the   court   below  has  erro- 

reversed,  and  vl  venire  facias  de  novo  neously  sustained    a   demurrer  to  the 

awarded.     Taliaferro  v,  Gatewood,  6  evidence  adduced  by  the  plaintiff  in 

Munf.  (Va.)  320.  support  of  his  petition,  and  has  there- 

Wbere  Canee  has  Not  been  Tried  on  upon  rendered  judgment  in  favor  of 
the  Merits. — "Where  the  whole  merits  the  defendant,  this  court,  in  reversing 
of  the  case  are  disclosed,  it  would  un-  the  judgment  on  appeal,  will  proceed 
doubtedly  be  the  province  and  the  duty  further  and  render  such  judgment  for 
of  this  court  to  render  such  judgment  the  plaintiff  as  should  have  been  ren- 
as  the  court  below  should  have  ren-  dered  by  the  court  below.  This  doctrine 
dered.  But  this  court  has  a  discretion,  proceeds  upon  the  hypothesis  that  the 
where  it  is  manifest  that  such  is  not  defendant  has  waived  his  right  to  have 
the  case,  to  send  the  cause  to  another  a  jury  pass  upon  the  evidence,  by  sub- 
trial."  Gazzam  t'.  Mobile  Bank,  I  Ala.  mitting  the  question  to  the  court 
268.  whether  there  is  any  competent  evi- 

So,  also,  in  Wheelwright  v,  Moore,  i  dence  or  not,  and,  if  so,  confessing  it." 

Hall  Super.  Ct.  201,  the  court  held  that  Hollimon  v.  Griffin,  37  Tex.  453 ;  Har- 

the  evidence  was  not  sufficient  to  main-  wood  v.  Blythe,  32  Tex.  800. 
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DENIALS. 

See  generally  articles  ANSWERS  IN  CODE  PLEADING,  vol.  I .  p.  777 
ANSWERS  IN  EQUITY  PLEADING,  vol.  I.  p.  863. 

For  denials  in  particular  cases,  set  the  various  titles  throughout  this  •war, 
indicative  of  the  subject-matter  of  the  litigation  ;  thus,  as  to  general  denia 
in  action  for  breach  of  promise  of  marriage,  see  article  BREA  CH  Oj 
PROMISE,  vol.  I,  p.  690  ;  as  to  general  denial  in  acttons  against  carrien 
see  article  CARRIERS,  vol.  1.  p.  858,  etc. 
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I.  SEFimilOK. — A  departure  is  the  statement  of  matter  in 
reply,  replication,  rejoinder,  or  subsequent  pleading,  as  a  cause  c 


flaistifft  Pleading.  DEPARTURE.  GeneraUy. 

action  or  defense,  which  is  not  pursuant  to  the  previous  pleading 
of  the  same  party,  and  which  does  not  support  and  fortify  it.* 

n.  Depabtubs  nr  Pladttiff's  Pleadiko — 1.  Generally.— A  plain- 
tiff  in  an  action  must  recover,  if  at  all,  upon  the  cause  of  action 
stated  in  his  declaration  or  complaint^  and  a  replication  or  reply 
that  sets  up  a  different  cause  of  action  from  that  declared  on  is 
bad  for  departure.*  The  office  of  a  replication  or  reply  is  to 
meet  the  allegations  of  the  plea  or  answer,  and  it  cannot,  in  ordi- 
nary cases,  introduce,  as  a  basis  for  affirmative  relief,  matter  enlarg- 
ing  the  grounds  upon  which  recovery  was  originally  sought.* 

1.  Alabama, — Winter  v.  Mobile  Sav.  Blackf.  (Ind.)  306;  McGavock  v.  Whit- 
Bank,  54  Ala.  172;    McAden  v,  Gib-  field,  45  Miss.  459. 
son,  5  Ala.  341 ;  Morris  v,  Beebe,  54  B«t)oinder  must  Conform  to  Floa. — ^The 
Ala.  300.  defendant  must  conform  his  rejoinder 

Indiana:  —  Kilgore    v.    Powers,    5  to  a  maintenance  of  the  defense  made 

Blackf.  (Ind.)  22;   Yeatman  v,  Cullen,  by  the  plea.     McGavock  v,  Whitfield, 

5  Blackf.  (Ind.)  240;  Kimberlin  v.  Car-  45  Miss.  452. 

ter,  49  Ind.  iii.  2.  Durbin  v.  Fisk,  16  Ohio  St.  533  ; 

Massachusetts.  —  Paine   v.  Fox,   16  Townsend  v,  Minneapolis  Cold- Stor- 

Mass.  129;    Darling  v.  Chapman,   14  age,  etc.,  Co.,  46  Minn.  121 ;  Whitney 

Mass.  loi ;  Keay  v.  Goodwin,  16  Mass.  v.  National  Masonic  Ace.  Assoc,  57 

I ;   Dawes  v.  Winship,   16  Mass.  291 ;  Minn.  472 ;  Webb  v,  Bidwell,  15  Minn. 

Sibley  v.  Brown,  4  Pick.  (Mass.)  137.  479;  Bernheimer  t;.  Marshall,  2  Minn. 

Minnesota.  —  Estes  v,  Farnham,  11  78;    Gregory   v.  Kaar,  36  Neb.   533; 

Minn.  423.  Watson  v.  Joslyn,  29  Vt.  455 ;  Little  v, 

Missouri. — Mortland  x),  Holton,  44  Blunt,  9  Pick.  (Mass.)  488;  Lillienthal 

Mo.  58.  V.  Hotaling  Co.,  15  Oregon  371 ;  Gris- 

New  Hampshire. — ^Tarletonv.Wells,  wold  v.  National  Ins.  Co.,  3  Cow.  (N. 

2  N.  H.  306.  Y.)  96;  Collins  v.  Waggoner,  i  111.  51. 

New  Tork.  —  Allen   r.  Watson,   16  niustratloiu. — A   replication  of  set- 

lohns.  (N.  Y.)  205;   White  v.  Joy,  13  off  to  a  plea  of  set-off  is  bad  as  being  a 

N.  Y.  89.  technical  departure  and  not  supporting 

South   Carolina. — Lindsay  v,  Jami-  the  declaration.     Heath  v.  Doyle,  18 

son,  4  McCord  (S.  Car.)  93.  R.  I.  252. 

Tennessee. — Haley  v.  McPherson,  3  A  plaintiff  cannot  set  up,  by  way  of 

Humph.  (Tenn.)  104.  defense  to  a  set-off,  a  demand  against 

Virginia. — Virginia  F.,  etc.,  Ins.  Co.  the  defendant  that  he  might  have  in- 

V.  Saunders,  86  Va.  969.  eluded  in    his    petition.      Dawson    v. 

United  States. —  tJ.  S.  V.  Morris,  I  Dillon,  26  Mo.  395, 

Paine  (U.  S.)  241.  3.  Illinois.^llite  v.  Wells,  17  111.  88. 

England. —  Richards  v.  Hodges,   2  Indiana. — McAroy    v.  Wright,    25 

Saund.  84a,  note  i ;  Palmer  v.  Stone,  2  Ind.  22;  Burtch  v.  State,  17  Ind.  506. 

Wils.98;  Wood  r.  Hankshead,Yelv.  13.  Iowa. — Marder  v.  Wright,  70  Iowa 

Every  Sabseqnent  Pleading  mast  Fortl-  42. 

ty  First. — Porterfield  V.  Butler,  47  Miss.  Mississippi. — Noel  v.  Aron    (Miss. 

165;  McGavock  v.  Whitfield,  4:;   Miss.  1891),  8  So.  Rep.  647. 

459;  Fiser  v.  Mississippi,  etc.,  R.   Co.,  Nebraska. — Savage  t;.  Aiken, 21  Neb. 

32  Miss.  359;  McAden  V.Gibson,  5  Ala.  605;   Hastings   School   Dist.  t*.  Cald< 

341 ;  Burk   v.  Bear,  5   Pa.  L.  J.   304;  well,  16  Neb.  68. 

Wvman  xk  Mitchell,  i    Cow.  (N.   Y.)  Ncxv    Jersey. — Wilson    v,  Johnson 

31^;  Van  Voorst  r.  Morris  Canal,  etc.,  (N.  J.  L.  1894),  29  Atl.  Rep.  419. 

Co.,  20  N.J.  L.  169.  Nexv  Tork. — Spencer  v.  Southwick, 

RecoYery  Allowable  Only  on  Cause  of  10  Johns.  (N.  Y.)  259;  Sterns  v,  Patter- 
Action  Stated  In    the    Petition.  —  The  son.  14  Johns.  (N.  Y.)  132. 
plaintiff  can  recover  only  on  causes  of  Ohio. — Newcomb  t».  Weber,  1  Cine, 
action  stated  in   his  petition.    Durbin  Sup.  Ct.  Rep.  14. 

V.  Fisk,  16  Ohio  St.   533;   Savage  v.  Pennsylvania. — Scott    v.   Insurance 

Aiken,  21  Neb.  605;  Wells  v.  Teall,  5  Co.,  9  Piiila.'(Pa.)  266. 
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This  can  be  done  only  by  amendment  of  the  original  pleading.^ 

2.  Test  of  Departure. — A  test  of  departure  in  a  declaration  or 
complaint  is  the  question  whether  evidence  of  facts  alleged  in  the 
replication  or  reply  could  be  received  under  the  allegations  of 
the  complaint.* 

8.  Beformatioii  or  Hodiflcation  of  Instrument  Declared  on. — A  rep- 
lication or  reply  in  which  it  is  sought  to  reform  the  instrument 
declared  on,  or  which  alleges  a  modification  thereof,  is  a  depar- 
ture.^ 

4.  Declaration  Alleging  Performance — Replication  of  Excuse  for 
Konperformance. — Performance,  and  excuse  for  nonperformance, 
are  two  distinct  matters,  and  a  i>arty  must  aver  with  certainty 
upon  which  one  he  depends.  Where  the  declaration  or  com- 
plaint avers  performance,  and  to  a  plea  of  nonperformance 
there  is  a  replication  or  reply  of  excuse  for  nonperformance, 
there  is  a  departure.^    So,  also,  if  the  plaintiff  avers  delivery, 

Wiiskington, — Dibble  v.  DeMattos,  the  declaration.    Eskridge  v.  Dltmars, 

8  Wash.  54J ;    Clark    v.   Sherman,  5  51  Ala.  245. 

Wash.  681.  2.  Efttes  v.  Famham,    11   Minn.  423. 

H^fjroniiif.— Campbell  t;.  Mellen,  6z  8.  Alabama. — Smith  v.  Kirkland,  8x 

Wit.  6x2.  Ala.  345;  Christian   v.  Niagara  F.  Ins, 

United  States, — Burdell  v,  Denig,  15  Co.,  loi  Ala.  634;  Boiling  v.  McKen- 

Fed,  Rep.  397 ;  U.  S.  v»  Morris,  i  Paine  zie,  89  Ala.  470. 

(U.  S.)  209.  Indiana. — Wood  v.   Deutchman,  75 

England. — Duckworth     v,    M'Clel-  Ind.  148;   Shank  v.   Fleming,  9  Ind. 

land,  2  Jr.  L.  R.  527;  Niblet  v.  Smith,  189;   Bearss   v.   Montgomery,  46  Ind. 

4  T.  R.  504.  544 ;  Phenix  Ins.  Co.  v.  Rogers,  xi  Ind. 

It  is  departure  to  shift  the  ground  of  App.  72. 

action  from  a  note  to  a  claim  for  the  Maryland. — Hanover  F.  Ins.  Co.  v. 

goods  sold.     Reinskopf  v.  Rogge,  37  Brown,  77  Md.  64. 

Ind.  207.  Massachusetts » — Sibley  v.  Brown,  4 

Replication  of  Estoppel. — In   Hill  v.  Pick.  (Mass.)  137, 

Rich  Hill  Coal  Min,    Co.,  X19  Mo.  9,  Missouri, — Randolph   v.  Frick,   57 

where  the  plaintiff  based  his  right  to  Mo.  App.  400;  Magruder  v.  Admire,  4 

relief  upon  a  contract,  but  set  up  in  his  Mo.  App.  133. 

reply  an  alleged  estoppel,  such  replica-  Nebraska. — Evarts   t*.   Smucker,  19 

tion  was  held  bad  for  departure.  Neb.  41. 

Repllcation    of    Ftand.  —  Wiard    v.  United  States. — Ennis  v.  Case  Mfg. 

Semken,  X9  Wash.  L.  Rep.  99 ;  Pease  Co.,  30  Fed.  Rep.  487. 

V.   McKusick,   25   Me.    73;    Etter   v.  Thus,   where  the   plaintiff  omits  to 

Anderson,  84    Ind.    333 ;   De  Roo  v,  show  in  his  complaint  that  he  is  en- 

Foster,  12  C.  B.  N.  S.  272,  104  E.  C.  L.  titled  to  a  reformation,  but  attempts  to 

272;   Bartlett  v.  Wells,  i  B.  &  S.  836,  do  so  in  his   reply,  such  reply  is  a  de- 

loi  E.  C.  L.  836.  parture.  Phenix  Ins.  Co.  v.  Rogers,  xi 

To  assumpsit  on  account  the  defend-  Ind.  App.  72. 

ant  pleaded  the  statute  of  limitations,  4.  Murray  v.  Bright,  2  A.  K.  Marsh, 

to  which  the  plaintiff  replied  fraud.    It  (Ky.)  147 ;  Perry  v.  Smith,  i  C.  &  M. 

was   held   that  the  replication  was  a  554,  41  E.  C.  L.  301 ;  Rolt  v,  Neale,  3 

departure  in  the  pleading,  and  defect-  Dyer  37ifl;  Trainor   v.  Worman,   34 

ive  on  demurrer.     Allen  f .  Mayson,  3  Minn.   237;    Potts   v.   Point    Pleasant 

Brev.  (S.  Car.)  207.  Land  Co.,  47  N.  J.  L.  476;   Eidlitz  v. 

1.  Durbin  i;.  Fisk,  16  Ohio  St.  533;  Rothschild,    87    Hun     (N.   Y.)     243; 

Duckworth  v.  M'Clelland,  2  Ir.  L.  R.  Houghton    v.   Jewett,   2   Tyler   (Vt.) 

527.    See  article  Amendments,  vol.  I,  183;  Joslyn  v.  Taylor,  33  Vt.  470. 

p.  458.  If  a  performance  of  the  condition  is 

A  replication  cannot  cure  defects  in  averred,  and  defendant  traverses  tiie 
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but  in  his  replication  alleges  a  tender  and  refusal.^ 

6.  Aflfiignment  of  New  I^omise. — It  is  a  departure  for  the  plain- 
tiff to  reply  assigning  a  new  promise  in  addition  to  the  original 
cause  of  action.* 

6.  Asfignment  of  Different  Breach. — A  replication  assigning  a 
breach  different  from  the  one  alleged  in  the  declaration  is  a 
departure.' 

7.  Change  of  Chronnd  in  Point  of  Law. — Where  a  plaintiff  in  his 
replication  or  reply  changes  his  ground  in  point  of  law,  it  is  as 
much  a  departure  as  though  he  had  changed  it  in  p9int  of 
fact.* 

8.  Departure  as  to  Parties. — Where  a  declaration  or  complaint  is 
in  the  name  of  two  plaintiffs,  and  the  replication  or  reply  is  in 
behalf  of  one  only,  the  replication  is  bad  on  demurrer.^  And 
where  property  is  alleged  to  belong  to  a  partnership,  and  the 
replication  alleges  joint  ownership,  the  replication  is  bad  for 
departure* 

IIL  DsPABTmax  nr  Defehbakt's  PiSADiiro— 1.  Generally. — When 
the  defendant  in  his  plea  relies  upon  one  ground  of  defense,  and 
in  his  subsequent  plea  sets  up  another  and  different  ground  which 

averment,  it  is  a  departure  for  plaintiff  departure.      Chaplin    v.    Baker,    134 

to  reply  an  excuse  for  nonperformance.  Ind.  385. 

Murray  v.  Bright,  a  A.  K.  Marsh.  (Ky.)  8.  Henries  v.  Stiers,  8  N.  J.  L.  364; 

147.  State  v»  Grimsley,  19  Mo.  171. 

If  the  plaintiffin  his  declaration  avers  Thus  the  plaintiff  in  his  replication 

the  performance  of  a  condition  pre-  assigned  as  a  breach  of  the  injunction 

cedent,  and  defendant  denies  this,  and  bond  the  nonpayment  of  a  judgment 

the  plaintiff  replies  matter  of  excuse  different  from  the  one  mentioned  in 

for  not  performing  the  condition,  it  is  the  injunction  bond,  and  in  favor  of  a 

a  departure.     Perry  v.  Smith,  i  C.  &  different  plaintiff;  this  was  held  to  be 

M.  5^4,  41  E.  C.  L.  301.  a    departure.      Gildart    t*.   Howell,    i 

1.  Pollard  r.  Taylor,  2  Bibb   (Ky.)  How.  (Miss.)  ig8. 

334;   Osten    V.    Winehill,    10    Wash.  4.  Yeatman    v.    Cullen,    5    Blackf. 

333.  (Ind.)  240;  Wells  v.  Teall,  5  Blackf. 

Waiver  of  Ferfonnanoe. — A  reply  al-  (Ind.)  306;  Will  v.  Whitney,  15  Ind. 

leging  waiver  of  performance  is  not  194;  Porterfield  v,  Butler,  47  Miss.  168. 

consistent  with  a  petition  alleging  per-  Thus    a    replication    to    a    plea    of 

formance.    Mohney  v.  Reed,  40  Mo.  coverture,  setting  up  facts  which,  by 

App.  99.  force  of  statute,  impose  upon  a  married 

2.  Leland  v.  Neilson,  3  N.  J.  L.  J.  woman  a  liability  to  answer  for  her 
156;  Coles  V,  Kelsey,  2  Tex.  551 ;  contracts,  is  a  departure  from  a  decla- 
Lindsay  v.  Jamison,  4  McCord  (S.  Car.)  ration  setting  up  a  common-law  liabil- 
93;  Chaplin  xk  Baker,  124  Ind.  385;  ity.  Bradley  v,  Johnson,  45  N.  J.  L. 
Benjamin  v.  De  Groot,  i  Den.  (N.  Y.)  487.  See  also  Union  Pac.  R.  Co.  v. 
151;  Porterfield  v.  Butler,  47  Miss.  165;  Wyler,  158  U.  S.  285;  Fulmerston  v, 
Hickman  v.  Walker,  Willes  27.  Steward,  "Plowd.  105. 

Thus  a  replication  of  a  new  promise  0.  Graham  v.  Graham,  4  Munf.  ( Va.) 

by  the  executor  to  his  plea  of  limita-  205. 

tions  to  a  count  on  the  promise  of  the  6.  Moore  v,  Stevens,  42  N.  H.  404. 

testator  is  bad  for  departure.    Benja-  Introdnclng  New  DefiondantB. — Where 

min  V.  De  Groot,  I  Den.  (N.  Y.)  151.  a  plaintiff,  in  his  replication,  seeks  to 

Void  Hole. — In  an  action  on  a  note  introduce  new  parties  defendant,  such 

alleged  by  the  answer  to  be  void,  a  replication    is  a   departure  from  the 

replication  in  which  liability  on  a  sub-  original  complaint.     Western  R.  Co. 

sequent   undertaking  is  alleged,  is  a  z;.  Davis,  66  Ala.  578. 
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does  not  fortify  or  support  the  previous  plea,  such  subsequent 
plea  will  be  bad  for  departure.^ 

2.  Departure  to  Plea  of  Performance. — Where  performance  is 
pleaded,  and  matter  ot  excuse  is  afterwards  set  forth  in  the  re- 
joinder, it  is  a  departure.*  So,  also,  if  defendant  pleads  perform- 
ance, a  rejoinder  of  tender  of  performance  is  bad  as  being  a 
departure  from  the  plea.' 

8.  Departure  to  Plea  of  No  Award. — After  a  plea  of  ''  no  award,*' 
if  a  defendant  rejoins  impeaching  the  award  as  incomplete,^  or 
confessing  and  avoiding  it,^  or  claiming  that  the  award  was  not 
properly  tendered,®  the  rejoinder  will  be  bad  for  departure  from 
the  plea ;  nor,  after  such  plea  of  *'  no  award,"  can  the  defendant 
rejoin  performance,''  readiness  to  perform,®  or  that  the  award  as 
made  was  not  final  ®  or  that  the  award  was  in  excess  of  the  arbi- 
trators* authority.^® 

1.  Kilgore    v.     Powers,    5    Blackf .  Jersej,  the  court  held  that  a  rejoinder 

(Ind.)   22;    Roberts  v,   Kelly,  2  Hall*  that  the  assignment  was  not  made  at, 

(N.  Y.)  307;  Vanzant  v,  Shelton,  40  etc.,  in  New  York,  in  pursuance  of  a 

Miss.  332 ;  Price  v.  Sanderson,  18  N.  J.  fair  and  lawful  agreement  made  at  that 

L.  426:  Hapgood  v.  Houghton,  8  Pick,  place,  did    not   support  but  departed 

(Mass.)  451;  Elliott  7/.  Von  Glehn,  8  from  the  plea,  and  was  therefore  bad. 

L.  ].  C^  B.   221 ;  Duncomb  v.  Reeve,  Bennington  Iron  Co.  v.  Rutherford,  18 

Cro.    EHz.   783;    Knjrveton's  Case,   3  N.  J.  L.  467. 

Dyer  252^,    i    Dyer  31^;    Parkins  v.  After    infancy    pleaded,  exoneravit 

Woollaston,   6  Mod.    139;    Praed    r.  rejoined    is    a  'departure.     Hillier    v. 

Cumberland,  4  T.  R.  585.  Plympton,  i  Stra.  422. 

Thus,  in  a  debt  upon  a  bond,  with  And  in  Roberts  v,  Kelly,  2  Hall  (N. 

condition  for  payment  of  money  on  a  Y.)   307,   a   rejoinder  of  infancy  was 

particular  day,  the  defendant  alleged  held  to  l>e  a  departure  from  the  plea  of 

in  his  plea  that  he  paid  the  money  at  an  insolvent  discharge, 

the  day,  but  in  his  rejoinder  he  al-  2.  M'Sherry    v.    Askew,    1    Yeates 

leged  that  he  paid  it  after  the  day  and  (Pa.)   79;    Burk    v,   Huber,   2    Watts 

that  it  was  accepted  in  full  satisfac-  (Pa.)  306;  Burroughs  r.  Clarke,  3  Gill 

tion;  this  was  held  to  be  a  departure.  (Md.)   196;  Larned  t\  Bruce,  6  Mass. 

Tarleton  v.  Wells,  2  N.  H.  306.  57;   Edwards  v.  White,  la  Conn.  35; 

So   where   the    replication   set   out  Warren  v.  Powers,  5  Conn.  380;  Potts 

a    consideration,    and    the     rejoinder  v.  Point  Pleasant  Land  Co.,  47  N.  J. 

showed  a  partial  failure  of  considera-  L.  476;  Sams  r.  Dangerficld,  2  Mod. 

tion,  the  rejoinder  was  held  to  be  a  31;  Grager   v.  Hemborough,    i   Keble 

departure.       Kilgore    v.    Powers,     5  115;  Arron  v.  Crispe,  1  Salk.  221. 

Blackf.  (Ind.)  22.  3.  Darling    v.   Chapman,    14    Mass. 

A  rejoinder  of  a  violation  of  the  non-  loi ;     Potts   v.    Point    Pleasant    Land 

intercourse  law  is  a  departure  from  a  Co.,  47  N.  J.  L.  476. 

plea  that  the  trading  was  unlawful  be-  4.  Barlow  v,  Todd,  3  Johns.  (N.  Y.) 

cause  durinoj  war.     Kennedy  v.  Strong,  367. 

14  Johns.  fN.  Y.)  128.  5.  Munro  v.  Alaire,  2  Cai.  (N.  Y  ; 

Where  a  plea  alleged  that  the  assign-  320. 

ment  of  a  certain  bond  was  made  at,  6.  Roberts  v.  Mariett,  2  Saund.  1S8. 

etc.,  in   New  Jersey,  and  in  pursuance  7.  Butcher  v.  Whiting,  i  Sid.  10. 

of  a   corrupt  a^jreement   there    mnde,  8.  Butcher  v.  Whiting.  I  Sid.  10. 

and  denied   that  it  was  made  at,  etc.,  9.  Barlow  r.  Todd,  3  Johns.  (N.  Y.) 

in   New  York,  and  the  replication  re-  367. 

affirmed  the  allegation  in  the  declara-  10.  House  x\    Launder,    i  Lev.   85; 

tion  that  it  was  made  at,  etc.,  in  New  More;an  r.  Mann,  1  Lev.  127. 

York,  and  in  pursuance  of  a  fair  and  Thus,  in   an  action  upon  an  award, 

lawful  agreement  there  made,  and  not  and   a  plea  denying  an   award,  a  re- 

of  any  agreement  made  at,  etc.,  in  New  joinder  that  the  arbitrators  exceeded 
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4.  Departure  to  Plea  of  Non  Damnifloatai. — After  a  plea  of  non 
damnificatuSy  the  defendant  cannot  rejoin  that  the  plaintiff  has 
been  damnified  but  has  no  legal  claim  to  indemnity  */  nor  can  he 
rejoin  that  the  plaintiff  was  damnified  of  his  own  wrong,^  or  that 
he,  the  defendant,  had  no  notice  of  damage.' 

After  a  plea  of  non  damnificatus^  a  rejoinder  which  confesses 
and  avoids  is  bad  for  departure.^ 

IV.  New  Hatteb  nr  PLEADnroB— When  No  Depabtube— 1.  Plain- 
tiffs Pleadings — a.  Generally. — Although,  under  the  rule  be- 
fore stated,  any  subsequent  pleading  of  the  plaintiff  which  intro- 
duces a  new  cause  of  action,  and  does  not  fortify  the  declaration 
or  complaint,  is  bad  for  departure,  yet  such  subsequent  pleading 
may  introduce  new  matter  which  is  not  inconsistent  with  the 
original  cause  of  action,^  but  which  explains  and  supports  it,® 

their  authority  is  a  departure.    Joy  v,  a  note  set  up  a  faihire  of  consideration, 

Simpson,  2  N.  H.  179.  a  reply  that  differences  as  to  the  con- 

1.  Andrus  v.  Waring,  20  Johns.  (N.  sideration  had  been  compromised,  and 
Y.)  153.  that  the  defendant  had  agreed  to  pay  a 

2.  Richards  v,  Hodees,  2  Saund.  83.  certain  sum  less  than  the  face  of  the 

3.  Cutler  V.  Southern,  i  Saund.  note,  was  held  not  to  be  a  departure. 
117.  Kimberlin  v.  Carter,  49  Ind.  m. 

4.  Andrus  v.  Waring,  20  Johns.  (N.  The  plaintiff,  under  a  contract  by 
Y.)  153.  which  the  defendant  was  to  execute  to 

5.  Alabama, — ^Turner  Coal  Co.  v.  him  a  conveyance  of  certain  land  on 
Glover,  loi  Ala.  289.  delivery  of  a  quantity  of  wheat,  cvi- 

Colorado. — Standard   Ace.   Ins.  Co.  denced  by  '*wheat  notes,**  delivered  the 

V.  Friedenthal,  i  Colo.  App.  5.  wheat,  and   afterwards  rescinded   the 

Indiana,  —  Palmer    v,  Hayes,   112  contract  on  account  of  a  failure  of  title. 

Ind.  289.  In  an  action  to  recover  the  value  of 

Minnesota.  —  Estes  v,  Farnham,  11  the  wheat,  the  answer  set  up  that  the 

Minn.  423;  Bishop  v»  Travis,  51  Minn,  wheat  in  question  was  delivered  in  pay- 

183.  ment  of  certain  **wheat  notes."    It  was 

Missouri, — Auchincloss  v,  Frank,  17  held  that  a  reply  setting  up  the  con- 
Mo.  App.  41.  tract  for  sale  of  land,  defendant's  want 

Nebraska. — Mollyneaux   v,  Witten-  of  title,  etc.,  was  not  inconsistent  with, 

berg,  39  Neb.  547 ;  Cobbey  v,   Knapp,  nor  a  departure  from,  the  complaint. 

23  Neb.  579.  Ankeny  xk  Clarkt  i  Wash.  549. 

Nevj  Torh, — Bame  v.  Drew,  4  Den.  In  an  Action  for  Specific  Ferfonnance, 

(N.  Y.)  287.  defendant  pleaded  a  rescission  of  the 

Ohio, — Bennett    v,    Connecticut    F.  contract  by  agreement;  plaintiff  replied 

Ins.  Co.,  27  Ohio  L.  J.  15;  Benson  v,  admitting    agreement  to    rescind    on 

Stein,  34  Ohio  St.  294.                   •  payment  by  the  defendant  of  a  certain 

South  Dakota. — Gleckler  t^  Slavens  sum  of  money  which  had  not  been  paid,' 

(S.  Dak.  1894),  59  ^*  ^*  Rep.  323.  and  asked  judgment  for  that  amount. 

Tennessee, — Haley  v.  McPherson,  3  It  was  held  that  the  reply  was  not  in- 

Humph.  (Tenn.)  104.  consistent  with  the  complaint.  Houston 

Vermont.^^aLTpenter  V.  McClure,  38  v.  Sledge,  loi  N.  Car.  640. 

Vt.  375.  6.  Hallett  v.  Slidell,   11    Johns.  (N. 

Wcukington, — Dlstler  v.  Dabney,  3  Y.)  56;  ^tna  L.  Ins.  Co.  v,  Nexsen, 

Wash.  200;  Ankeny  v,  Clark,  i  Wash.  84  Ind.  347. 

549.  When  the  defendant  by  his  plea  in 

Wisconsin,  —  Hanford    Oil    Co.   v.  bar  makes  it  necessary,  the  plaintiff  in 

Findlay,  80  Wis.  91.  his  replication  may  show  that  he  has 

Wyoming", —  Rainsford  v,  Massen-  done  what  by  the  plea  is  made  neces- 

gale  (Wyoming,  1894),  35   Pac.   Rep.  sary  to  substantiate,  in  a  legal  sense, the 

774*  averments  in  the  declaration  and  show 

where  the  answer  to  a  complaint  on  his  right  to  recover,  and  this  will  t>e 
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and  controverts  or  avoids  new  matter  set  up  by  way  of  defense.^ 
T]i«  B«pUMtioii  of  a  SUbrant  Bight  in  the  plaintiff,  from  that  alleged 
in  his  declaration,  does  not  render  the  replication  bad  for  depar* 
ture,  where  it  is  rendered  necessary  by  the  plea,  and  is  not  incon- 
sistent  with  the  original  cause  of  action.^ 

ABeply  Alleging  a  Connter-aUim  is  not  a  departure,  where  the  de- 
fendant in  his  answer  has  set  up  a  counter-claim.' 

oo  departure  in  pleading.     Fowler  v,  to  have  been   taken,  it  is  proper  in 

Macomb,  2  Root  (Conn.)  388.  >*cply  ^o  state  any  new  matter  showing 

In  Trespass  for  False  miprisonment,  a  that  the  plaintiff  was  not  liable  on  that 

replication  to  a  plea  of  justification  un-  bill    set    up    in    the     answer.     Knox 

der  legal  process,  that  the  plaintiff  was  County  Bank  t;.  Lloyd,  18  Ohio  St.  353. 

detained  in  prison  until  he  paid  other  In  an  Action  on  a  Note,  where  the 

money  than  that  for  which  the  process  answer  alleged     payments    of  certain 

issued,  or  submitted  to  other  conditions  amounts  of  illegal  interest,  and   sought 

against  his  will,  is  not  a  departure,  to  reduce  the  recovery  by  so  much,  a 

since,  if  true,  it  supports  the  declara-  reply  that  such   payments  were   made 

tion.    Breck  x\  Blanchard,  22  N.  H.303.  under  a  subsequent  written  contract  to 

1.  Arkansas, — Real  Estate  Bank  v.  pay  that  rate  of  interest  was  held  to  be 

Hartfield,  5  Ark.  551.  no  departure.     Sparks  v.  Clapper,  30 

Connecticut, — Fowler  v.  Macomb,  a  Ind,  204. 

Root  (Conn.)  395.  To  a  Flea  In  TresiNuis,  that  a  house 

Georgia. — Henry  v,  Peters,   5   Ga.  was  in  great  danger  of  taking  fire  and 

311.  communicating  6re  to  others,  a  replica- 

Indiana. — Dobyns  v.  Weadon,  50  tion  averring  that  by  diligent  use  of 
Ind.  298 ;  Godman  v.  Meixsel,  53  Ind.  means  in  the  defendant's  power  this 
11;  Shirts  t;.  Irons,  47  Ind.  445 ;  Small  might  have  been  prevented,  is  not  a 
V.  Kennedy,  137  Ind.  299;  Martin  v,  de|>arture  in  pleading,  nor  need  the  rep- 
Davis,  15  Ind.  478;  Brown  7>.  Indian-  lication  state  what  the  means  were  by 
apolis  First  Nat.  Bank,  115  Ind.  572.  which  the  taking  fire  might  have  been 

Minnesota. — Rosby  v,  St.  Paul,  etc.,  prevented.    Beacht'.Trudgatn,2Gratt. 

R.  Co.,  37  Minn.  171.  (Va.)  220. 

Missouri. — Hoover  v.  Missouri  Pac.  2.  Chaplin   v.   Baker,   124  Ind.  3S5; 

R.  Co.  (Mo.  1891),  16  S.  W.  Rep.  48a  McFadden   v,   Schroeder,  4  Ind.  App. 

Montana. — Lamme    v,    Dodson,    4  305 ;  Conklin  v.  Botsford,  36  Conn.  106; 

Mont.  589.  Prince  v.  Brunatte,  i  Bing.  N.Cas.  435, 

Nebraska. — Anderson  v.  Imhoff,  34  27  E.  C.  L.  447. 

Neb.  335 ;    Hibbard    v.  Talmage,   32  Where  the  petition  alleges  that  the 

Neb.  147.  plaintiff  owns  the  stock,  and  the  reply 

New  Hampshire, — Galusha  v.  Cob-  sets  up  a  special  ownership  in  plaintiff 

leigh,  13  N.  H.  83.  as  pledgee,  this  is  not  a  departure,  the 

New  Tork. — Shippey  v,  Henderson,  action   being  for  damages  against   the 

14  Johns.  (N.  Y.)  178;  Wyman  v.  corporation  for  refusing  to  transfer  the 
Mitchell,  I  Cow.  (N.  Y.)  316;  Hil-  stock  on  its  books.  Merchant*;'  Nat. 
dreth  v.  Shillabee,  2  Hall   (N.  Y.)  231.  Bank  v,  Richards,  74  Mo.  77,  6  Mo, 

Oregon. — Lillienthalz/.  HotalingCo.,  App.  454. 

15  Oregon  377.  In  Trover  the  declaration  alleged  that 
United   States, — Ankeny   v.   Clark,  the  plaintiff  was   lawfully  possessed  of 

148  U.   S.  345 ;    John    Shillito  Co.   v,  the  goods  **  as  of   his  own  property,*' 

McClung,  45  Fed.  Rep.  778.  and   the    replication,  in    answer  to  a 

England. — Morrow  v.  Belcher,  4  B.  special  plea  in  the  jurisdiction,  set  up  a 

&  C.  704,  10  E.  C.  L.  704.  right  to  possession  of  them  in  respect 

When  the  petition  seeks  to  recover  of  a  lien.     It  was  held  that  this  was  not 

back  money  paid  under  a  judgment  on  a  departure.     Leg   v.    Evans,  6  M.  & 

a  note  obtained   without    knowledge,  W.  36. 

and  the  answer,  admitting  that  there  3.  Starker.  Dicks,  2  Ind.  App.  125; 

was  no  such  note  as  that  described  in  Van  Bibber  v.  Fields,  25  Oregon  527. 

the  judgment,  sets  up  a  liability  on  an-  A    reply    may    set    up    a   claim  of 

other  note  on  which  the  judgment  was  plaintiff  against  one  of  several  defend- 
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6.  Variance  in  Matter  of  Inducement.— A  variance  from 

mere  matter  of  inducement  in  the  declaration  is  no  departure.^ 

c.  New  Assignment. — When  there  is  an  evasive  plea,  the 
pIainti£F  may  avoid  its  effect  by  restating  his  cause  with  more 
particularity  and  certainty  to  meet  the  defense.  And  this  does 
not  amount  to  a  departure.* 

2.  Defendant's  Pleadings! — In  his  subsequent  pleadings  the  de- 
fendant may,  without  subjecting  himself  to  the  rules  against 
departure,  set  forth  any  new  matter  which  is  consistent  with  and 
fortifies  the  first  plea  or  answer.* 

T.  Vaeiahcs  nr  IxxATEBlAL  MATTEB& — In  order  that  a  variance 
may  constitute  a  departure,  it  must  be  as  to  material  matter.  A 
variance  by  either  party  from  his  antecedent  pleading,  as  to  time, 
place,  or  other  matter,  when  not  material,  is  not  a  departure.* 

iDts,  additional  to  the  joint  claim  set  pay  them  to  the  assignee  before  the  as- 

up  iD  the  petition  against  all   the  de-  signment  of  the  plaintiff.     It  was  held 

fendants,  when  such  defendant  has  set  that  this  was  no  departure  from  the  de- 

up  a  several  demand  against  plaintiff  as  fense  set  up  in  the  plea.    Muthews  v. 

a  counterclaim;  such  a  replj  does  not  Hamblin,  28  Miss.  611. 

constitute  a  departure.     Mortland  v.  Debt  on  a  Bond  Conditioned  to  Ferfbnn 

Holton,  44  Mo.  58.  an  Award;  plea,  no  award ;  replication 

1.  Wiard  v.  Semken,  19  Wash.  L.  R.  setting  out  an  award ;  rejoinder  stating 

99.  the  whole  award  (in  which  were  re- 

9.  Troup  V.  Smith,  20  Johns.  (N.  Y.)  cited  the  bonds  of  submission,  whereby 

33  (under  ^ew   Tork  Code  there  is  it  appeared  that  the  award  was  not 

no  new  assignment,  Stewart  v,  Wallts,  warranted   by  the   submission);  upon 

30  Barb.   (N.    Y.)    344);    Herring  v.  demurrer  it  was  held  that  the  rejoin- 

^^A§^«  73  Ala.  446;  Lee  v,  Gardiner,  der  was  not  inconsistent  with,  nor  a 

26  Miss.  521.  departure  from,   the  plea.     Fisher  v. 

In  an  action  of  trespass,  where  the  Pimbley,  11  East  188. 

defendant   justified  under  an   alleged  Plea  of  Rattfloation. — A  plea  of  ratifi- 

authority  to  enter  upon  the  plaintiff's  cation  is  not  a  departure  from  a  prior 

premises    and    take  certain  property,  plea  alleging  execution  of  the  instru- 

without  averring    that    the  goods  ac-  ment  in  suit.    Cravens  v,  Gillilan,  73 

tually   taken   fell  within  the  authority.  Mo.  524. 

it  was  competent  for  the  plaintiff  who  Plea  Pnla  Baxreln  Ctontlnnanoe. — ^The 

actually  gave  authority  to  remove  cer-  defendant  was  sued  as  executor,  and 

tain  goods,   to    new    assign    that    he  pleaded  a  judgment  to  himself  in  the 

sought  to  recover  for  a  trespass  upon  life  of  the  deceased,  and  a  retainer;  the 

property  that  was  beyond  the  authority  plaintiff  replied  that  he  was  executor 

thus  given.     Martin  v.   Prowattain,  3  only  de  son  tort^  and  the  defendant,  by 

Phila.  (Pa.)  463.  way  of  plea  puis  darrein  continuancty 

8.  Racine  v,  Barnes,  6  Wis.  472 ;  rejoined  that  he  had  since  obtained  let- 
Darling  V.  Chapman^  14  Mass.  loi;  ters  of  administration.  This  was  held 
Vcre  z\  Smith,  2  Lev.  5;  Dudlow  v.  no  departure.  Vaughan  v.  Browne,  a 
Watchorn,  16  East  39.  Stra.  1 106. 

To  an  Action  on  a  Sheriff's  Bond  the  Where  to  a  Flea  of  No  Award  the 
defendant  pleaded  performance  gener-  defendant  rejoins  a  void  award,  such 
ally,  setting  out  in  his  plea  the  condi-  rejoinder  is  not  bad  for  departure,  since 
tion  of  the  bond.  The  plaintiff  replied  a  void  award  is  no  award.  Allen  v. 
stating  that  he  was  assignee  of  certain  Watson,  16  Johns.  (N.  Y.)  205. 
fees  due  to  a  former  sheriff;  which  the  4.  Thompson  v.  Fellows,  21  N.  H. 
defendant  had  collected  and  refused  to  425;  McMechan  v,  Hoyt,  16  Ark.  307; 
pay  over.  To  this  the  defendant  re-  Wakeman  f.  Paulmier,  39  N.  J.  L.  340; 
joined  stating  that  said  former  sheriff  Mellor  v.  Walker,  2  Saund.  5^;  Mat- 
had  assigned  the  said  fees  to  S.  D.,  and  thews  v.  Spicer,  2  Stra.  806;  Cole  v. 
that  the  defendant  had  become  liable  to  Hawkins,   i  Stra.  21;   Hall  v,  Ca2e- 
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VI.  How  Tazih  Abvahtage  07. — In  most  of  the  United  States, 
departure  may  be  taken  advantage  of  by  a  general  demurrer.^ 

Dove,  4  East  477  ;  Howard  v,  Jennison,  itmment  la  under  Seal.— Where  a  seal 

X  Salk.  223;  Weblej  v.  Palmer,  i  Salk.  is  unnecessary,  the  omission  in  the  re- 

222 ;   Primer  v.   Philips,  i  Salk.  222  ;  joinder  to  state  that  it  is  under  seal  as 

Anonymous,  6  Mod.  115 ;  Serle  v,  Dar-  alleged  in  the  plea  is  not  a  departure, 

ford,  I    Ld.  Raym.  120 ;   Redhead  v.  Thompson  v.  Fellows,  21  N.  H.  425. 

Harpur,  Yelv.  114.  1.  Alabama. — Western,  etc.,  R.   Co. 

▼aziance  as  to  Time — ^AaramiNdt. — In  v.  Davis,  66  Ala.  578. 

assumpsit  the  day  is  not  material,  and  Arkansas, — Real     Estate    Bank    v. 

the  plaintiff  maj'  allege  a  different  one  Hartfield,  5  Ark.  551. 

in  his  replication.   Matthewc  v,  Spicer,  Colorado, — Standard  Ace.  Ins.  Co.  v, 

a  Stra.  806;  Cole  V.  Hawkins,  i  Stnuai.  Friedenthal,  i  Colo.  App.  5, 

Variance    in    immaterial    dates,    as  Connecticut. — Warren  v.  Powers,  5 

stated  in  the  declaration  and  in  the  Conn.  373. 

replication,  is  not  such  a  departure  as  District    of    Columbia. — Wiard   v. 

will  sustain  a  general  demurrer.  Wake-  Semken,  19  Wash.  L.  Rep.  99. 

man  v.  Paulmier,  39  N.  J.  L.  340.  Florida^ — Parkhill  v.  Union  Bank, 

Variance  as  to  Time— Treapaaa. — In  i  Fla.  128. 

trespass,  if  the  defendant  justifies  up-  Illinois, — Hite  v.  Wells,  17  111.  88. 

on  the  day  in  narr.^  the  plaintiff  may  Indiana, — ^McAroy    v,    Wright,    35 

allege  another  day  in  his  replication.  Ind.  22 ;  Kilgore  v.  Powers,  5  Blackf. 

Webley  v.  Palmer,  i  Salk.  222.  (Ind.)  22;  Bearss  v.  Montgomery,  46 

Aaaanlt  and  Battery. — In  trespass  for  Ind.  544;  Hopkins  v,  Greensburg,  etc., 

assault  and   battery,   if    the  plaintiff  Turnpike  Co.,  46  Ind.  187;  Cuppy  r. 

lays  the  assault  on  one  day,  and  the  0*Shaughnessv,  78  Ind.  245;  Etter  v. 

defendant  pleads  a  special  matter  and  Anderson,  $4  tnd.333;  Beard  v.  Hand, 

justifies  another  day,  whereby  the  day  88  Ind.  183;  Dinckerlocker  v.  Marsh, 

becomes  material,   the  plaintiff  may  75  Ind.  54S;   Haas  v,  Shaw,  91  Ind.  384. 

reply  an  assault  on  another  day,  and  it  lotva, — Lafever  v.  Stone,  55  Iowa  49. 

will  be  no  departure,  although  it  has  JCentucAy.^^Pollard  v,  Taylor,  a  Bibb 

been  otherwise  held,  for  the  day  is  not  (Ky.)  234. 

material.     2  Ld.  Raym.  1015.  Afatiie.  —  Pease    v,    McKusick,    25 

OoTen&nt. — In  the  case  of  a  deed  or  Me.  73. 

other  instrument,  the    plaintiff    may  Maryland. — Burroughs  v.  Clarke,  3 

reply  or  show  in  evidence  that  it  was  Gill  (Md.)  196. 

really  made  on  a  day  different  from  Massachusetts, — Keay   v.   Goodwin, 

the  day  of  its  date.     McMechan   xk  16  Mass.  i. 

Hoyt,  16  Ark.  307 ;  Hall  v,  Cazenove,  Minnesota, — Bausman  v.  Woodman, 

4  £ast  477.     As  holding  a  day  to  be  33  Minn.  512. 

material  in  such  cases,  see  Webley  v,  Mississippi, ^^Ywazvjit   v.   Shelton, 

Palmer,    i    Salk.    222 ;    Matthews  v,  40  Miss.  332. 

Spicer,  2  Stra.  806;  Cole  v,  Hawkins,  Nebraska, — Anderson  v,  Imhoff,  34 

I  Stra.  21 ;   Stone  v.  Bale,  3  Lev.  348.  Neb.  335. 

Time  Immaterial  in  Declaration  Hade  New    Hampshire, — Moore  v,  Ste* 

Material  by  Defendant's  nea. — '*  If  a  man  yens,  42  N.  H.  404. 

lay  a  day  in  his  declaration  that  is  not  New  Jersey. — Salt  Lake  City  Nat 

material,  and  the  defendant  by  his  plea  Bank  v,  Hendrickson,  40  N.  J.  L.  52; 

make  it  material,  and  then  the  plaintiff  Miller    t'.    Hillsborough  Mut.   Aasur. 

in  his  replication  varies  from  the  day  Assoc.,  47  N.  J.  L.  393. 

in  the  declaration,  it  will  be  a  depar-  New  Torh, — Sterns  v.  Patterson,  14 

ture;  otherwise  if  the  day  had  not  been  Johns.  (N.  Y.)  132;  Munro  v,  Alaire, 

made  material  by  the  plea."      Anon-  2  Cai.  (N.  Y.)  320. 

ymous,  6  Mod.  X15.  North  Carolina. — Houston  v.  Sledge, 

Variance  aa  to  Place. — Place  is  imma-  loi  N.  Can  640. 

terial  in  trespass,  as  it  is  a  transitory  Ohio. — Durbin  v,  Fisk,  16  Ohio  St. 

action.    Seric  v.  Darford,  i  Ld.  Raym.  533. 

120;  Primer  v.  Philips,   i    Salk.  222;  Oregon. — Lillienthal     r.     Hotaling 

Redhead  v,  Harpur,  Yelv.  114.  Co.,  15  Oregon  371. 

Variance  ftom  Allegation  tliat  an  In-  Pennsylvania, — Burk  v.  Bear,  5  Pa. 
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In  Other  states,  however,  it  has  been  decided  that  advantage  is  to 
be  taken  of  a  departure  iii  an  opponent's  pleading  by  a  motion 
to  strike  out,^  or  by  an  objection  to  its  filing.* 

L.  J.  304 ;   Scott  V,   Insurance  Co.,  9  early  held   that   this  defect  is  to  be 

Phila.  (Pa.)  266.  reached  by  a  special  demurrer  only, 

Rhode    Island, — Heath    v.    Doyle,  Wolcott   v.   Dwight,  2    Da^   (Conn.) 

18  R.  I.  352.  411  (see  also  U.  S.  v.  Morns,  i  Paine 

South    Carolina, — ^Tappan    v.  Har-  (U.  S.)  245,  where  a  special  demurrer 

wood,  2  Spears  (S.  Car.)  536.  was  held  proper),  but  other  decisions 

Tennessee, — Haley  v.  McPherson,  3  in  this  state  hold  a  general  demurrer  to 

Humph.  (Tenn.)  104.  be  sufficient.     Fowler  v,  Macomb,  2 

Vermont, — Joslyn  v,  Taylor,  33  Vt.  Root  (Conn.)  394;  Warren  v.  Powers, 

470.  5  Conn.  373;   Rust  v,  Wilson,  Kirby 

Virginia, — Graham  v,  Graham,  4  (Conn.)  364;  Conklin   v,  Botsford,   36 

Munf.  (Va.)  205.  Conn.  105. 

Wisconsin, — Racine    v,    Barnes,    6  Indlaaa — By  the  earlier  decisions  in 

Wis.  472.  Indiana  a  motion  to  strike  out  was 

England. —  Cossens     v.     Cossens,  held  proper.    Prenalt  v.  Runyon,  12 

Willes  25 ;  Ellis  v.  Rowles,  Willes638;  Ind.  174;  Reilly  v,  Rucker,  16  Ind.  303. 

Richards  v,  Hodges,    2    Saund.    £4;  But  by  the  later  decisions  a  departure 

Palmer  v.  Stone,  2  Wils.  96 ;  Harding  was  held  to  be  fatal  on  general  demur- 

V,  Holmes,    i   Wils.  122;   Hickman  f.  rer.  Beard  v.  Hand,88lnd.  i83;Dinck- 

Walker,    Willes    27;    Brine    v.  Great  erlocker  v.  Marsh,  75  Ind.  548;  Haas  v. 

Western  R.  Co.,  2  B.  &  S.  402,  no  £.  Shaw,  91  Ind.  384;  Hopkins  v.  Greens- 

C.  L.  402.  burg,  etc.,  Turnpike  Co.,  46  Ind.  187 ; 

Thus  a  declaration  was  based  upon  McAroy  v,  Wright,  25  Ind.  22;   Bearss 

a  contract  of  insurance  made  *'  accord-  v,  Montgomery,  46  Ind.  544;  Etter  v, 

ing  to  the  terms  of  the  constitution,  Anderson,  84  Ind.  333. 

by-laws,  and  conditions"  of  the  de-  1.  Philibert   v,  Burch,  4  Mo.   App. 

fendant  association.    The  plea  set  up  a  470;  Magruder  v.  Admire,  4  Mo.  App. 

defense  under  a  by-law  of  the  associa-  133 ;  Hiltz  v.  Scully,  i  Cine.  Sup.  Ct. 

tion.     The    replication  was  that    the  Rep.  555;  Kannaugh  v.  Quartette  Min. 

only  by-laws  and  conditions  embraced  Co.,  16  Colo.  341 ;  Barbaroux  v.  Barker, 

in  the  contract  were  those  annexed  to  4  Mete.  (Ky.)  49. 

the  policy,  and  that  the  by-law    set  In  Colorado  it  has  been  held  that  de- 

forth  in  the  plea  was  not  so  annexed,  parture  may  also  be  taken  advantage  of 

On  demurrer  to  the  rejoinder,  it  was  by  general   demurrer.     Kannaugh  v, 

held  that  the  replication  constituted  a  C^artette  Min.  Co.,  16  Colo.  341. 

departure    from    the  declaration,  and  Appeal  firom  a  Justice's  Ootirt— .^/n- 

that   the    defendant    was   entitled    to  bama. — On  appeal  from  a  justice's  court 

judgment  on  the  demurrer.     Miller  v,  to  a  city   court,  the  proper  mode  of 

Hillsborough  Mut.  Assur.  Assoc,  47  raising  the  question  of  departure  from 

^'  I-  L*  393*  ^^c  case,  as  made  in  the  justice's  court* 

Where  a   declaration    alleged    that  is  by  motion  to  reject  the  complaint  in 

defendant   had    subscribed    to  certain  the  city  court,  or  to  strike  it  from  the 

shares  of  stock  in  the  plaintiffs  com-  files,  and  the  question  cannot  be  raised 

pany,  and  at  the  time  of  subscription  by  demurrer  or    plea    in    abatement, 

had  paid  the  per  cent,  thereon  as  re-  Louisville,  etc.,  R.  Co.  v.  Barker,  96 

quired  by  the  charter,  and  the  plain-  Ala.  435;  Freeman  v,  Speegle,  83  Ala. 

tiff  denied  by  his  plea  that  he  had  paid  191. 

the  per  cent  at  the  time  of  subscrip-  Beftiaal  of  Motion  to  Strike  Ont. — 
tion,  as  alleged,  a  replication  by  the  Thbugh  a  reply  contains  allegations  of 
plaintiff  that  after  the  subscription,  but  new  matter  which  make  a  departure 
before  any  calls  were  made  on  the  from  the  petition,  a  refusal  of  the  mo- 
capital  stock,  the  defendant  had  paid  tion  to  strike  out,  though  erroneous,  is 
the  per  cent,  required,  will  be  a  depar-  not  ground  for  setting  aside  the  judg- 
ture  from  the  declaration,  and  is  bad  ment,  as  leave  would  have  been  given, 
on  demurrer.  Fiser  v.  Mississippi,  etc.,  on  striking  out,  to  amend  the  petition. 
R.  Co.,  32  Miss.  J59.  Hiltz  ^^Scully,I  Cine.  Sup.  Ct.Rep.  555. 

Ooonaatiottt. — Ui  Connecticut  it  was  9.  Barbaroux  v.    Barker,    4    Mete. 
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Vn.  How  Cubed. — Objection  to  a  departure  must  be  taken  be- 
fore verdict,  since  it  is  a  defect  curable  by  a  verdict.  By  taking 
issue  upon  a  new  case  or  defense  which  is  material,  all  objection 
thereto  on  the  ground  of  departure  is  waived,  and  cannot  be 
raised  after  verdict.^ 

(Ky.)  49.    And  sec  Louisville,  etc.,  R.  Missouri.  —  Philibcrt    v.  Burch,    4 

Co.  V.  Barker,  96  AUu  435.  Mo.  App.  470;  Mortland  v.  Holton,  44 

1.  Colorado, — Kannaugh  ff.  Quartette  Mo.  58. 

Min.  Co.,  16  Colo.  341.  yebrasMa.'^Gngorj  v,  Kaar,36Neb. 

Connecticut. — Fowler  v.  Macomb,  3  533. 

Root  (Conn.)  394.  Ohio, — Jordan  v.  James,  5  Ohio  88. 

/«</faiia.— 'Prenatt    v.    Runyon,    12  Squtk   Carolina.^^Ttippan  v,  Hax- 

Ind.  174;    New  v,  Wambach,  ^3   Ind.  wood,  2  Spears  (S.  Car.)  536. 

456;  Beard    v.    Hand,    88    Ind.    183;  United    States, — Ankenj  v,  Clark, 

Hopkins  V.  Greensburg,  etc.,  Turnpike  148  U.  S.  345. 

Co.,  46  Ind.  187.  England, — Richards  v.    Hodges,    2 

Kentucky. — Barbaroux  v.  Barker,  4  Sauna.  84;  Lee  v.  Rajnes,  T.  Rajm. 

Mete.  (Kj.)  49.  86. 

Massachusetts, — Keaj  v.  Goodwin,  neadlng  0¥or. —  In   Joy   v.    Simp- 

16  Mass.  X.  son,  2  N.   H.  179,  it  was  held  that 

Minnesota, — Whitnej   v.    National  departure  is  not  curable  bjr  pleading 

Maaonic  Ace.  Assoc,  57  Minn.  472.  oyer. 
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DEPOSIT  IN  COURT. 

See  article  FUNDS  AND  DEPOSIT  IN  COURT, 


DEPOSITIONS. 

By  James  B.  Clark  and  Johk  Lbhmav. 
L  Soon  07  A&TICLB,  476. 

n.  BDnriTiOH,  476. 

m  OBieor  An  Bevbiofiuht  07  TBI  TTsB  07  DiFotmovB,  477. 
17.  The  Sight  to  Taxi  ths  Dbpositiov,  479. 

7.  Who  Bhtitlxd  to  ExEHcrgB  ths  Bioht,  481. 
TL  Whoo  Bepositioh  mat  bb  Taxbh,  482. 
TIL  Wnnr  the  Bspositioh  mat  be  Takee,  483. 

7III  BEFOOTIOHS  UTOH  COMMUUIQE  AEB  IlTEBBOeATQBIEi^  487. 

1.  The  Commission,  487. 

a.  The  Right  to  Issue,  487. 

b.  Application  for,  487. 

c.  Isstuince  of,  489. 

d.  Form  and  Sufficiency,  49a. 

(i)  Generally,  492. 

(2)  Seal,  493. 

(3)  Name  of  Appointee,  493. 

(4)  Residence  of  Commissioner,  494. 

i5)  Names  of  Witnesses,  494. 
6)  Style  of  Cause,  495. 

2.  Interrogatories,  495. 

EL  LETTEB8  SoeATOET,  497. 

1.  Definition,  497. 

2.  Nature  and  Origin,  497. 

X.  The  Oftioeb,  499. 

1.  General  Statement,  499, 

2.  Officer  Named  in  Notice,  500. 

3.  Relation  of  Officer  to  Parties,  50a 

4.  Under  Commission,  502. 

a.  Nature  of  Authority,  502. 

b.  Who  may  be  Appointed,  502. 

5.  Designation  in  the  Commission,  502. 

6.  Execution  by  Commissioner  Not  Named,  $02. 
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XI  VoTicoB  07  TAxnra  DspoiiTion»  503. 

1.  Necessity  of  Notice,  503. 

2.  Who  Required  to  Give  Notice^  506. 

3.  Requisites  and  Sufficiency,  507. 

4.  Service  of  Notice,  514. 

a.  In  General — On  Whom  to  be  MeuU,  {I4» 

b.  Service  must  Be  Statutory,  515. 

c.  Substituted  Service,  516. 

d.  Proof  of  Service,  517. 

e.  Where  Several  Defendants,  ^1%. 

5.  Reasonableness  of  Notice,  519. 

xn.  PBOCEEDnrcw  bstobx  tee  Otfioeb,  522. 

1.  Procuring  the  Witness  to  Testify,  523, 

2.  Time  and  Place  of  Taking,  524. 

a.  Time,  524. 

(i)  Generally,  524. 
(2)  Adjournment,  525. 

b.  Place,  526. 

3.  How  the  Testimony  should  be  Taken,  527. 

a.  Presence  of  Witness  before  Officer,  527. 

b.  Written  Interrogatories — Duty  of  Officer^  |98» 

c.  Previous  Inspection,  528. 

d.  Through  Interpreter,  528. 

e.  By  Whom  Written,  528. 

4.  Presence  of  Parties,  530. 

5.  Reading  Over  to  Witness,  531. 

6.  Th€  Oath,  532. 

zm  BsTinur  07  Depositioh,  532. 

1.  When  Returned,  532. 

2.  How  Returned,  533. 

fl.    To  and  by  Whom,  533. 

b.  Sealing,  534. 

r.  Superscription  on  Envelope,  53}. 

^.  Annexing  Papers,  536. 

3.  Retaining  until  Delivered,  537. 

4.  Presumptions,  537. 

XIV.  Captioh,  537. 

XV.   CEBimCATE,  539. 

1.  Necessity  for,  539. 

2.  Requisites,  539. 

a.  Identify  and  Qualification  of  Officer^  Jjgk 
^.  Seal  and  Authentication,  542. 

3.  /<?nw,  543. 

4.  Sufficiency,  545. 

a.   General  Requirements,  545. 

^.  Particular  Requirements,  546. 

^.  Administration  of  Oath  to  Witness,  554* 

^.  Errors,  Omissions,  and  Amendment,  557. 

5.  Presumptions,  559. 

XVL  Eunra  avd  OPEimra,  560. 

I.  Filing,  560. 

fl.   Generally,  560. 
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b.  Notice  of  Filings  561. 

c.  Withdrawing  from  Office  after  Filing,  561. 
3.   opening,  562. 

XYIL  IVTBODITOTIOH  DT  BYIBBHCB,  562. 

1.  Generally,  562. 

2.  Depositions  Which  have  been  Suppressed,  564. 

3.  Reasons  for  Taking  must  Exist  When  Ojffered^  564. 

4.  Absence  of  Witness — Accounting  for,  566. 

5.  Onus  of  Showing  Existence  of  Cause,  ^d^, 

6.  Existence  of  Cause —  What  Evidence  Necessary ,  568. 

7.  Nonresident  Witness,  569. 

8.  Presence  of  Witness  in  Court —  Effect  of,  569. 

9.  Identity  of  Witness,  571. 
I  o.  Identity  of  Cause,  572. 

11.  Incompetency  of  Witness  Removed,  ^^2, 

12.  Incompetency  of  Witness  after  Deposition  Taken,  572. 

13.  Deposition  Incomplete,  572. 

a.  Refusal  to  Answer,  572. 

b.  Answers  Not  Full  or  Responsive,  574. 

c.  Absence  of  Cross-examination,  575. 

14.  By  Whom  Written,  576. 

15.  How  Written,  576. 

16.  Signature,  577. 

17.  Depositions  Taken  in  Inferior  Courts,  578. 

18.  Depositions  Used  on  Former  THal,  578. 

19.  Depositions  Taken  in  Another  Suit,  579. 

20.  -fi^^r/  it/"  Amendment  of  Process  or  Pleading  after   Taking 

Deposition,  581. 

21.  Depositions  in  Foreign  Language,  582. 

22.  Lost  Depositions,  583. 

23.  Who  may  read,  583. 

a.  Right  of  Parties,  583. 

(i)  Generally,  583. 

(2)  Depending  upon  the  Right  to  Withdraw^  585. 

b.  Effect  of  Offering,  585. 

c.  How  Much  of  a  Deposition  may  be  Read,  586. 

24.  Giving  Deposition  to  Jury,  586, 

ZVUL  OBJSOTIOH8,  587. 

.  I.   Generally,  587. 

2.  Manner  of  Objecting,  587. 

3.  Nature  of  Objection  —  Should  Be  Specific,  588. 

4.  When  Objection  should  be  Made,  589. 

a.  In  General,  589. 

b.  Before  Dial,  591. 

c.  Renewal  of  Objection  at  Trial,  593. 

d.  Objection  to  Certificate,  593. 

e.  Incompetency  of  Officer,  594. 
/.  To  Notice,  594. 

g.    To  Form  of  Interrogatories,  595. 
k.    To  Answers,  595. 

5.  Future  Admissibility,  596. 

6.  Objections  Taken  on  the  Trial,  596. 

7.  7^  Depositions  on  Written  Interrogatories,  597. 

8.  Effect  of  Appearance  and  Cross-examination,  598. 
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9.  Depositions  Once  Read—^Renewal  of  Ohjections^  6(XX 

10.  Objections  Waived  by  Stipulation,  602. 

1 1.  Depositions  Read  by  Adverse  Party,  602, 

1 2.  Harmless  Error  in  Suppressing,  603. 

Exhibits,  603. 

1.  General  Rule  as  to,  603. 

2.  Effect  of  Failure  to  Attach,  604, 

3.  Admissibility  of  Exhibits,  (^^, 

4.  Independent  Use  as  Evidence,  605. 

5.  Copies  as  Exhibits,  606. 

XX.  A1CEVDMEVT8  AVD  ALTEBATIOn,  606. 

XXL   RETAKma  BEP08ITI0V8,  607. 

1.  Generally,  607. 

2.  Order  of  Court,  60!^. 

3.  Before  First  Commision  is  Returned^  609. 

XXTT,  CBnovAL  PsocEEDnrofl,  609. 

1.  By  What  Authority,  609. 

2.  6>«  Behalf  of  the  State,  609. 

3.  (?«  Behalf  of  Accused,  611. 

XXTTT,  PBOCEEDnrGS  or  Fedeeal  Coubts,  6x2. 

1.  Relation  to  Subject  Generally,  6 12. 

2.  Depositions  on  Commission,  6i2. 

a.  General  Authority,  6i2. 

^.    ^f^  Mtfj/  Appoint  Commissions^,  613. 

^.  Discretion  in  Appointing  Commissioner^  613* 

^.  Power  to  Act,  614. 

(i)  Generally,  614, 

(2)  Evidence  of,  614. 
^.  /^^  Executed —  Common  CJiage,  614. 
y.    Where  Returned,  616. 
3*  Depositions  De  Bene  Esse,  616. 

a.    ^f^/»  7>i/ry  m^iy  ^^  Tahen,  616. 
^.  i^^or^  ^iii?Mi  Tahen,  617. 
^.  ^  ^f^^iw  Written,  618. 
^.  Return,  618. 

(1)  W44fr^,  618. 

(2)  Evidence  of  Ojfficer's  Authority,  618. 
^.  Publication,  618. 

/.  Foreign  Deposition,  618. 

4.  Foreign  Depositions — Letters  Rogatory,  619. 

5.  Notice,  619. 

a.  Depositions  De  Bene  Esse,  619. 
^.  Depositions  on  Commission,  621. 

6.  Proceedings  before  Officer  Thking  Deposition,  621. 

a.  Attendance  of  Witness — Now  Enforced,  621. 

(i)  Depositions  in  American  Courts,  621* 
(2)  Foreign  Depositions,  622. 

b.  Subpoena  Duces  Tecum,  622. 

c.  Contempt  of  Court,  622. 

7.  Depositions  must  Be  Complete,  623, 

8.  Caption,  624. 

9.  0<s/>l,  624. 
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sa  Signature t  625. 
II.  (SrtificaU,  625. 

a.  Depositions  De  Bene  JSsse,  625. 
(i)  Generally,  625. 

(2)  As  to  Residence  of  WUness^  625. 

(3)  Want  of  Notice,  626. 

(4)  Interest  of  Officer,  626. 

(5)  By  Whom  Written,  626. 

(6)  As  to  Oath,  627. 

(7)  ^5  to  Signature,  627. 

(8)  0/A^  Requisites,  628. 

(9)  Amending  Certificate,  628. 

^.  Depositions  under  Commission^  628m 
IS.   Objections,  629. 

a.  Generally,  629. 

^.    ff%^«  Waived,  629. 

^.  ^j'  Jf^<7»i  Decided,  631. 
15.    H^^j^  Deposition  may  be  Read,  631. 

tf.   Of  Parties,  631. 

^.  4/i5ffr  Z^AiiM  of  Party,  631. 

r.  Second  Deposition,  632. 
^i^  Generally,  632. 
(2)  Reexamination,  632. 

14.  K^^  may  ^^o^/,  632. 

15.  Depositions  in  Other  Suits,  632. 

16.  Depositions  Lost  or  Destroyed,  633. 

17.  a>5&.  633. 

a.  (y  6yar«r,  633. 
^.   Of  Attorney,  634. 
f.  Bill  of  Costs,  635. 

XZIV.  ZBii  O08TS1  An>  DuBinumixvT^  635. 
ZX7.  AmAiA  636. 

1.  Generally,  636. 
3.  Objections,  637. 

a.  7i»  General,  637. 

d.  Objections  Not  Raised  Below,  637. 

f .  Action  of  Trial  Court  must  Appear ,  638. 

1/.  Character  of  Objections  and  ExcepOens^  638* 

«.  Harmless  Error,  639. 

/  Review  of  Discretion,  639. 
3.  JhisumpOons,  640. 

a.  ^^  /i;  -<4r/!y  of  Officer,  640. 

^.  ^j  to  Notice,  641. 

f .  ^5  to  Existence  of  Conditions^  64i« 

d.  Other  Presumptions,  641. 
4*  Order  for  Commission^- AppeaMiUfy,  64a. 

CROSS-REFERENCES. 

A  ib  Depositions  in  Admiralty,  see  article  ADMIRALTY,  vol  I,  p.  249. 
Bills  in  Equity  to  Take  Depositions  De  Bene  Esse,  see  article  BILLS 

DE  BENE  ESSE,  vol.  3,  p.  329. 
Matters  Pertaining  to  Discovery,  see  article  DISCOVERY. 
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Soope  of  Article.  DEPOSITIONS.  JMiaitton, 

As  to  Examination  before  Trial,  see  article  EXAMINA  TION  OF 
PARTIES  BEFORE  TRIAL, 

Perpetuation  of  Testimony,  see  article  PERPETUATION  OF  TES- 
TIMONY, 

Depositions  Taken  by  Committing  Magistrate,  see  article  INFORMA' 
TIONS  AND  COMPLAINTS. 

I.  BCOFE  07  A&TICIX. — This  article  will  treat  of  depositions  of 
witnesses,  whether  parties  or  not,  taken  to  be  used  upon  the  trial 
of  a  suit  or  action,  the  practice  in  procuring  the  deposition,  the 
manner  of  taking  it»  its  admissibility  in  evidence  as  dependent  upon 
compliance  with  statutory  or  other  requirements,  and  other  inci- 
dental matters,  leaving  the  consideration  of  the  practice  respect- 
ing perpetuation  of  testimony,  the  examination  of  parties  before 
trial,  and  the  taking  of  depositions  otherwise  than  herein  treated  to 
their  appropriate  places  in  the  articles  designated  in  the  cross- 
references. 

n.  DEFnaiiOH. — ''  Deposition  "  is  a  generic  expression  embrac- 
ing all  written  evidence  verified  by  oath,  and  thus  includes  afHda- 
vits;  but  in  legal  language  a  distinction  is  maintained  in  courts  of 
law  and  chancery  between  depositions  and  afHdavits,  in  this,  that 
a  deposition  is  evidence  given  by  a  witness  under  interrogatories^ 
oral  or  written,  but  usually  written  down  by  an  ofHcial  person^ 
while  an  affidavit  is  a  mere  voluntary  act  of  the  party  making  the 
oath,  and  may  be,  and  generally  is,  taken  without  the  cognizance 
of  the  party  against  whom  it  is  to  be  used.^ 

X.  Stimpson  v.  Brooks,  3  Blatchf.  have  been  signed  hj  a  witness,  but 

(U.  S.)  456.  giving  neither  age  nor  residence  of 

Teobnloal  Meaning. — The  term  *'  dep-  such  witness,  which  statement  is  not 

osition/'  while    sometimes  used  both  shown  to  have  been  made  under  oath, 

in  common  parlance  and  in  legislative  nor  the  oath  waived,  nor  to  have  been 

enactments  as  synonymous  with  *'affi-  taken  on  notice  or  in  the  presence  of 

davit "  or  '*  oath,"  in  its  more  technical  parties,  nor  to  have  been  taken  before 

and  appropriate  sense  is  limited  to  the  any  official  authorized  to  administer 

written  testimony  of  a  witness  given  oaths,  and  which  is  not  accompanied 

in  the  course  of  a  judicial  proceeding,  by  a  certificate  of  a  competent  official, 

either  at  law  or  in  equity.    State  v.  from  which  compliance  with  any  of 

Dayton,  23  N.  J.  L.  49.  the  requisites  for  the  taking  of  deposi- 

As  used  in  the  provisions  of  the  23d  tiohs  in  judicial  proceedings  can  be 

section  of  the  New  Jersey  act  for  the  inferred,  is  not  a  deposition,  although 

punishment  of  crimes  (Rev.  Stat.  262,  so  labeled  and  filed  in  a  suit  pending 

\  23),  the  word  refers  to  written  testi-  in  court.     Lutcher  v,  U.  S.,  72  Fed. 

mony  of  a  witness  given  in  the  course  Rep.  968. 

of    a    judicial    proceeding.    State    v,  Maine  Statate.  —  The  word  **  deposi- 

Dayton,  23  N.  J.  L!  49.  tion,"  in  common  parlance  and  in  some 

The  BqiUty  Bnles  of  the  Ulntted  States  clauses  of  the  Maine  statute,  is  often 
Clroalt  Court  (Rules  1838)  included,  used  to  designate  the  document  con- 
under  the  description  of  depositions,  taining  the  interrogatories,  answers^ 
affidavits  offered  to  support  the  bill  or  and  certificate  of  the  magistrate;  while 
defense  in  injunction  cases.  Stimpson  in  other  sections  it  is  more  appropri- 
V.  Brooks,  3  Blatchf.  (U.  S.)  456.  ately  used  to  designate  the  narrative 

UMted  States  Olroalt  Court  of  Appeals,  of  the  witness,  made  under  the  sanc- 

— A    statement    of    facts    in  w^riting,  tion  of  an  oath,  and  reduced  to  writ- 

without  date  or  venue,  purporting  to  ing.     Fuller  x\  Hodgdon,  25  Me.  247* 
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m.  OBienr  An  Dxvuopiovt  of  the  Va  of  Defosxtioitb— in 

Sqilty. — The  practice  of  taking  depositions,  however  it  originated, 
was  familiar  in  the  courts  of  equity,  admiralty,  and  ecclesiastical 
jurisdiction,  and,  until  abolished  in  England,  was  the  means  by 
which  the  high  court  of  chancery  procured  the  testimony  of  wit- 
nesses ;  and  such  practice,  in  so  far  as  it  has  not  been  changed  by 
statute  or  otherwise,  is  in  vogue  in  those  states  which  adopted 
the  English  system  in  their  courts  of  equity.* 

At  Ocnunffii  Law,  however,  it  was  the  right  of  parties  in  civil  causes 
to  have  all  witnesses  produced  and  examined  viva  voce  before  the 
jury,  and  courts  of  law  had  no  authority  to  authorize  depositions 

•tatatorj  DeflnltUni. — In  manj  of  the  and  articles.    Stierle  v.  Kaiser,  45  La. 

states  ''deposition"  is  defined  bj  stat-  Ann.  580. 

lite,  and  as  so  defined  may  be  found  Maine. — See  chancery  rules    13-18, 

under  the   appropriate  heads  in  the  37  Me^  585,  586. 

yarious  codes  and  statutes.  In  lUsilBBippl  evidence  In  chancery 

1.  Fonner  EnsUili  Practioe. — ^The  for-  causes  may  still  be  taken  by  deposi- 

mer  practice  in  England,  of  examining  tions.     Code   1892,   §   1760;  Coffin  v. 

witnesses  in  equity  by  interrogatories  Murphy,  6a  Miss.  542. 

-in  writing,  and  exhibiting  depositions  New  Hampililre. — By  chancery   rule 

•by  either  party  or  directing  them  to  be  24    (38    N.    H.    609,    610)     chancery 

submitted  by  the  court,  has  now  been  causes  are  triable  upon  depositions, 

abolished,  though  the  court  may  re-  New  Jersey. — ^The  English  method  of 

quire  any  particular  witness,    either  taking    testimony     in    chancery    was 

within  or  without  the  jurisdiction,  to  changed  in  New  Jersey  by  the  Act  of 

be  examined  upon  interrogatories,  and  November  22,  1790  (Pamph.  L.  68x), 

in  that  respect  the  former  practice  of  by  which  witnesses  were  required  to 

the  court  is  still  in  force,  except  so  far  be.  examined  in  open  court,  and  their 

as  may  be  varied  by  general  orders,  depositions    reduced    to    writing    by 

See  Daniel! 's  Chancery  PI.  &  Pr.  (6th  some  person  appointed  by  the  court 

Am.  ed.)  888;  Bliss  v,  Shuman,  47 Me.  for  that  purpose.     Flavell  v»  Flavell, 

251.  20  N.  }.  Eq.  211. 

AifrKMim — The  practice  of  the  Eng-  In  New  Tork,  prior  to  the  adoption 

iish  courts  of  equity  was  never  adopted  of  the  Code  of  Procedure  and  inde- 

as    positive    rules     by   the    Alabama  pendent  of  statutory  regulations,  the 

courts,   nor  were    the    English   rules  chancery  courts  possessed  the  power 

made  a  part  of  the  law  of  that  state  to  issue  a  commission  for  the  examina- 

by  the  statutes  thereof,  though   they  tion  of  any  witness  either  in  or  out  of 

have  been  regarded  as  furnishing  anal-  the  state,  and  to  direct  the  manner  in 

ogies  to  the  practice.      Goodrich   v,  which  the  same  should  be  returned. 

Goodrich,  44  Ala.  670.  Brown  v.  Southworth,    9  Paige   (N. 

In  Delaware    the    chancellor    in    gn  Y.)  351. 

early  case  stated  that  the  English  rules  South  Carolina. — The  practice  of  the 

were  not  always  applicable  or  suitable.  English  court  of  chancery  to  grant  a 

Carlisle  v,  P.ust,  i  Del.  Ch.  72.  commission  to  examine  a  witness  who 

m  minolB,  prior  to  the  Act  of  Feb-  is  the  only  party  privy  to  the  matter, 

ruary  12, 1849  (ScatesComp.  166),  oral  and  whose  unexpected   death    might 

evidence  was   not  heard  in  chancery  deprive  the  party  of  his  testimony,  and 

cases,  but  all  evidence  was  presented  by  justice  thereby  be  defeated,  never  was 

deposition;  that  act.  however,  provided  adopted  by  the*  courts  of  law  in  this 

that  "on  the  trial  of  any  suit  in  chan-  country.      Carloss    v,    Colclough,    z 

eery,  the  evidence  on  the  part  of  either  Brev.  (S.  Car.)  462. 

plaintiff  or  defendant  may  be  given  United  Btatea  Courts. — ^The  practice 

orally."    See  Cox  v.  Pierce,  120  111.  of  the  English  courts  of  chancery,  and 

55^.  not  that  of  the  courts  of  exchequer. 

In  Lonlilana  it  is  thought  safer  to  forms  the  basis  of  the  equity  practice 

establish    a  *'  transfer    of  immovable  of  the  courts  of  the  United  States. 

property  "  by  interrogatories  on  facts  Smith  tf.Burnham,  2  Sumn.  ( U.S. )  612. 
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to  be  taken  de  bene  esse.  If  the  personal  attendance  of  witnesses 
could  not  be  procured,  the  court  might  in  effect  compel  the  op- 
posite party  to  consent  to  have  them  examined  upon  interroga- 
tories, or  under  a  commission,  by  deferring  the  trial  from  term  to 
term  until  such  consent  was  obtained.  This  was,  however,  a  mat- 
ter of  discretion  in  the  court,  and  the  only  right  of  the  party 
needing  the  testimony  of  the  witness  whose  presence  in  court 
could  not  be  procured,  was  to  resort  to  a  court  of  equity  for  re- 
lief, and  by  a  suit  therein,  auxiliary  to  the  action  at  law,  obtain 
the  desired  evidence.  It  was  not  until  the  thirteenth  year  of  the 
reign  of  George  III.  that  the  inconvenience  of  this  mode  of  prac- 
tice was  remedied  in  England  by  statute,  and  even  this  only 
applied  to  cases  where  the  cause  of  action  arose  in  India,  in  which 
cases  the  courts  of  law  were  empowered  to  issue  a  commission  to 
examine  witnesses  upon  the  spot,  and  transmit  their  depositions 
to  England,  and  this  act  was  subsequently  so  amended  as  to  apply 
to  all  cases  wherein  the  personal  attendance  of  witnesses  could 
not  be  procured.* 

In  Thii  OoD&trj  courts  of  law  have  no  inherent  power  to  direct  the 
taking  of  depositions,  their  sole  authority  in  that  respect  being 

1.  Frye  v.  Barker,  2  Pick.  (Mass.)  mony  must  be  given  orally,  except  by 

65;    Hay  ward  v.  Barron,   38  N.    H.  the  express  provisions  of  the  statute. 

366;  Russell  V.  Fabyan,  35  N.  H.  160;  In  courts  of  law,  witnesses  must  still 

Kuhtman  v.  Brown,  4  Rich.  (S.  Car.)  be  examined  before  the  jury,  except 

479;  Farnsworth  v.  Pierce,  7  Vt.  83;  in  the  instances  and  according  to  the 

Mostyn  r.  Fabrigas,  Cowp.  174;  Furly  mode  provided  by  the  statute.  (Hutch. 

V,  Newnham,  Doug.  419 ;  Calliand  t;.  Code  861,  4$  113,    Z14,    116,   and  Act 

Vaughan,  i  B.  &  P.  210.  of  Leg.    1837.)      And  in  every    case 

**Where  consent  was   obtained,    it  therein  enumerated  a  commission  is 

was  then  the  practice,  where  a  mate-  required  to  issue;  and,  exceptin  cases  of 

rial    witness    resided    or    was    going  witnesses  absent  or  residing  out  of  the 

abroad  and  could  not  attend  the  trial,  state,  an  affidavit  filed,  setting  forth 

for  the  party  desiring  his  deposition  the  reasons  for  taking  the  deposition." 

to  apply  to  the  court  in  term  time,  or  Ragan  t\  Cargill,  24  Miss.  540. 

to  a  judge  in  vacation,  on  a  proper  Adoption  of  Rules  Eespecting  tbA  Tak- 

affidavit,  for  an  order  to  have  the  wit-  lug  of  DepOBitioiui. — Courts  may  adopt 

ness  examined  de  bene  esse  before  one  rules  of  practice  respecting  the  taking 

of  the  judges  of  the  court,  or  a  com-  of  depositions  which  are  not  in  con- 

missioner  specially  appointed  for  that  flictwith  the  law.     Brooks  v.  Boswell, 

purpose  and  approved  by  tne  opposite  34  Mo.  474. 

party.  To  obviate  the  inconvenience  Barly  New  York  Practice. — In  New 
arising  from  this  strict  common-law  York  at  an  early  date  the  practice 
rule,  a  modification  of  tlie  practice  sprung  up  of  taking  depositions  de 
was  obtained  by  act  of  Parliament,  and  bene  esse  in  civil  suits,  and  allowing 
in  this  state  [Mississippi]  the  rule  has  them  to  be  read  in  evidence  on  proof 
been  relaxed  by  several  legislative  en-  of  the  death  or  absence  of  the  wit- 
actments.  ■*  *  *  There  is  a  wide  dif-  nesses.  People  v.  Restell,  3  Hill  (N. 
ference  between  courts  of  law  and  Y.)289.  And  see  Mumford  v.  Church, 
courts  of  chancery  in  the  manner  of  i  Johns.  Cas.  (N.  Y.)  147;  Sandford 
establishing  facts  before  them ;  and  in  v.  Burrell,  Anth.  (N.  Y.)  184;  Jack- 
the  absence  of  any  legislative  enact-  son  ?•.  Kent,  7  Cow.  (N.  Y.)  59;  Wait 
ment,  the  chancellor  has  the  ripht  to  z\  Whitney,  7  Cow.  (N.  Y.)  69;  Pack- 
prescribe  the  rules,  and  before  whom  ard  v.  Hill,  7  Cow.  (N.  Y.)489.  This 
depositions  shall  be  taken ;  but  as  a  gen-  practice  was  afterwards  sanctioned  bj 
eral  rule,  in  the  courts  at  law,  all  testi-  the  legislature. 
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conferred  by  constitutional  provisions  or  by  statutes.^ 

Btriflfc  Oonstraetim. — And  as  the  right  to  exercise  this  power  is  an 
innovation  upon  the  common  law,  parties  desiring  to  avail 
themselves  of  these  provisions,  or  of  rules  made  by  the  courts 
in  pursuance  of  the  power  conferred,  should  strictly,  or  at  least 
substantially,  comply  with  the  requirements  thereof.* 

IV.  The  Bight  to  Taxi  the  Depo8Itioh. — Irrespective  of  the 

chancery  practice,  the  right  to  take  a  deposition  in  any  given  case 
rests  upon  statutory  authorization  or  upon  rules  established  by 
the  court,  and  in  no  case  can  th^  right  be  exercised  unless  the 
authority  exists.' 

1.  Alabama. — Glover  t;.  Millings,  2  Y.    Supreme    Ct.)   415;  Dwinelle  v. 

Stew.  &  P.  (Ala.)  a8.  Howland,  i  Abb.  Pr.  (N.  Y.  Supreme 

(7«i^^ia .^McLane  v.  State,  4  Ga.  Ct. )  89. 

S35.  Pennsylvania, — Wallace  v.  Mease, 

Maine.^^HM  v.  Houghton,  37  Me.  4  Yeates  (Pa.)  520. 

411.  7V«<w .—-Garner  v.  Cutler,  28  Tex. 

Massachusetts . — Simpson  v.  Carle-  176;  Laird  v.  Ivens,  45  Tex.  622. 

ton,  T  Allen  (Mass.)  109;  Cunningham  Vermont, — Burroughs  v.  Booth,  i  D. 

V.  Hall,  4  Allen  (Mass.)  268;  Frje  v.  Chip.  (Vt.)  106;  Sanders  v.  Howe,  i 

Barker,  2  Pick.  (Mass.)  65;  McKinnej  D.  Chip.  (Vt.)  363;  Winooskie  Turn- 

V.  Wilson,  133  Mass.  131 ;  Sewall  v.  pike  Co.  v.  Ridley,  8  Vt.  404. 

Robbins,  139  Mass.  164.  United  States. — Bell  v.  Morrison,  i 

MicAijs'an.'—Fsitterson   v.    Wabash,  Pet.   (U.S.)  351;   Evans  v.  Eaton,  7 

etc.,  R.  Co.,  54  Mich.  91.  Wheat.    (U.S.)    356;    The   Argo,    2 

JVew  r<7r*.— Paddock  v.  Kirkham,  Wheat.  (U.  S.)  287. 

102  N.  Y.  597;  McColl  v.  Sun  Mut.  8.  Failure    of    Statute   to   Preeorlbo 

Ins.  Co.,  50  N.   Y.  332;    Brown  v.  Ganse  for  Taking. — The  Indiana  stsitates 

Southworth,  9  Paige    (N.   Y.)    351;  in  force  in  1892  specify  certain  cases 

Wallace  v,  Blake,  16  Civ.  Pro.  Rep.  in  which  depositions  may  be  used,  but 

(N.  Y.  Super.  Ct.)  384;  McCotter  t;.  do  not  prescribe  any  cause  for  taking 

Hooker,  8  N.  Y.  497.  them.     It  was  held  that  the  deposition 

OAio.^Houpt    V.    Houpt,    Wright  of  a  witness  might  be  taken,  although 

(Ohio)  156;  Brown  v.  A  Raft  of  Tim-  a  state  of  facts  did  not  exist  at  the  time 

ber,  I  Handy  (Ohio)  13.  under  which  the  deposition  would  be 

South   Carolina, — English  v,  Eng-  admissible.     Wehrs  v.  State,  132  Ind. 

lish,  a  McCord  (S.  Car.)  238.  157. 

Vermont, — Briggs  v.  Green,  33  Vt.  Oregon    Code. — Section    393    of    the 

565.  Oregon    Civil    Code,  as  amended  in 

8.  Alabama, — Wiggins  v,  Pryor,  3  1885,  contains  no  provision  for  taking 

Port.  (Ala.)  430;  Worsham  v,  Goar,  4  depositions  de  bene  esse,  unless  a  ret- 

Port.  (Ala.)  441.  erence  is  ordered  to  find  the  facts  or 

Maryland, -^-CoWiiii    v,    Elliott,    i  the  facts  and  law.     Marks  v.  Crow,  14 

Har.  &  T.  (Md.)  \  ;  Bryden  v,  Taylor,  Oregon  382. 

2  Har.  &  J.  (Md.)  396.  Sole   Witness  EaTlng   Knowledge   of 

Massachusetts. — Welles   v.  Fish,  3  Material  Facts. — At  law  a  commission 

Pick.  (Mass.)  74.  will  not  issue  to  examine  a  witness  de 

New     Hampshire,  —  Shepherd     v,  bene  esse  on  the  ground  that  he  is  the 

Thompson,  4  N^  H.  213.  only  witness  having  knowledge  of  a 

Hew  Jersey, — Den  v,  Farley,  4  N.  fact  material  to  the  defenre,  where  it  is 

tL.  138;  Hendricks  v.  Craig,  5  N.  J.  not  stated  that  he  is  sick  or  infirm. 

.  654.  Carloss    v,  Colclough,    i    Brev.   (S. 

New  Torh. — Jackson  v.  Hobby,  20  Car.)  462. 

Johns.   (N.   Y.)  361;   Richardson  v.  Under    section    2318    (now  section 

Gere,  31  Wend.  (N.  Y.)  156;  Fleming  2801)   of  the  Alabama  Code,    which 

V.  HoUenback,  7  Barb.  (N.  Y.)  271 ;  provides  that  the  evidence  of  a  witness 

Barron    v.    People,    z    N.    Y.    386;  may  be  taken  in  a  civil  case  by  either 

Creamer  v.  Jackson,  4  Abb.  Pr.  (N.  party  where  the  claim  or  defense,  or  a 
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This  right  is  accorded  in  actions  and  suits  generally,  in  various 
proceedings  ^f  a  civil  nature,^  including  proceedings  in  probate 

material  part  thereof,  depends  exclu-  patemitj  of  the  child.    State  v,  Hick- 

sively  upon  the  testimony  of  the  wit-  erson,  7a  N.  Car.  421. 

ness,  a  deposition  of  a  single  witness  IxUnnction  PzoceedliUB. — A  petition 

may  be  taken  and  read,  although  the  for    an    injunction    under    the    New 

witness  could  be  produced  at  the  trial.  Hampshire  Nuisance  Act  of  1887  is  a 

May  V.  May,  28  Ala.  141 .  civil  proceeding  in  which  depositions 

Aetton  befbre  Kayor. — A  deposition  may  be  taken  and  used.    In  re  Ran- 

may  be  taken  without  the  state  in  an  cour's  Petition,  66  N.  H.  172. 

action  pending  before  the  mayor  of  a  Dlsbannent  Proeeediiiips. — In  the  ab- 

city  having  the  jurisdiction  and  pow-  sence  of  any  statutory  provision  there- 

ers  of  a  justice  of  the  peace.     Reeves  for,  a  commission  will  not  be  issued  to 

V.  Allen,  42  Ind.  359.  take  the  testimony  of  a  witness  with- 

Improper    MotlTe    In    Taldng. — The  out  the  state,  in  a  proceeding  to  disbar 

right  of  a  party  to  take  the  deposition  an  attorney  for  professional  miscon- 

of  the  adverse  party,  under  the  statute,  duct,  where  the  accused  presents  objec- 

or  the  duty  of  the  adverse  party  to  sub-  tions.     Matter  of  Attorney,  83  N.  Y. 

mit  to  an   examination,  does  not  de-  164. 

pend  upon  the  intention  of  the  party  Application  to  Take  Poor  Debtor's  OallL 
to  use  it  at  the  trial;  nor  is  the  party  — The  application  of  a  person  to  bead- 
procuring  the  taking  of  the  deposition  mitted  to  the  poor  debtor's  oath  under 
precluded  from  taking  it  because  he  is  the  Massachuselts  statutes  is  a  civil 
prompted  by  an  improper  or  unworthy  suit  within  the  Rhode  Island  statutes 
motive.     In  re  Foster,  44  Vt.  570.  allowing  the  taking  of  depositions  in 

"FliadiigEzoiiralon.'' — Taking  the  dep-  any  civil  suit  pending  in  any  other  state, 

osition  of  a  party  in  a  pending  case  notwithstanding  that  the  creditors  have 

merely  to  ascertain  in  advance  what  iiled  charges  of  fraud  against  the  debtor 

his  testimony  will  be,  and  not  for  the  before  the  master  in  chancery  to  whom 

purpose  of  using  the  same  as  evidence,  the  debtor  made  his  application.     In  re 

is  an  abuse  of  judicial  authority  and  Jenckes,  6  R.  I.  18. 

process.    In  re  Cubberly's  Petition,  Supplementary  Prooeedlngs. — A  judge 

39  Kan.  291 ;  In  re  Davis's  Petition,  before  whom  proceedings  siipplemen- 

38  Kan.  408.  tary  to  execution  are  pending  has  no 

Computation  of  Preeoribed   IMatanoe  power  to  order  the  issuance  of  a  com- 

from    Conrthonae. — As    affecting    the  mission  for  the  examination  of  nonres- 

right  to  use  a  deposition,  f.  r.,  where  ident  witnesses.    Graham  r.  Colbum, 

the  distance  of  the  residence  of  the  6  Duer  (N.  Y.)  678. 

witness  from  the  courthouse  confers  Identlfieatlon  of  Doeomenta. — Deposi- 

the  right  to  take  his   deposition,  the  tions  may  be  taken   to   identify  instru- 

computation  is  to  be  made  upon  the  ments  which  are  in  the  archives  of  the 

way  of  usual  travel  from  the  residence  general  land  office.    Allen  v.  Hoxey, 

of  the  witness  to  the  place  of  trial,  and  37  Tex.  320. 

if  it  can  be  computed  in  that  way  it  is  Conteivpt  Proceedlnss. — In    Rice    v. 

a  sufficient  cause  for  taking  the  depo-  Small,  i  Del.  Ch.  68,  the  court  allowed 

sition.     In  re  Foster,  44  Vt.  570.  a  commission  to  issue  to  prove  a  oon- 

1.  Bnlbrcement  of  Penalty. — A  snit  by  tempt, 
the  United  States  to  recover  a  penalty,  Proeeedinf  to  Strike  ont  General  Ap- 
under  an  act  prohibiting  the  importa-  pearance. — When  a  special  appearance 
tion  and  immigration  of  foreigners  is  entered*  for  the  purpose  of  having 
and  aliens  under  contract  or  agree-  an  unauthorized  general  appearance 
ment  to  perform  labor,  is  a  civil  suit,  so  stricken  out  on  motion,  the  court  can- 
that  a  deposition  taken  therein  is  not  not  order  a  commission  to  issue  to 
open  to  the  objection  that  the  defend-  take  testimony  for  the  purpose  of  as- 
ant  was  not  confronted  in  open  court  certaining  whether  the  general  appear- 
with  the  witnesses.  Moller  v.  U.S.,  ance  was  authorized,  since  such  an 
13  U.  S.  App.  472.  order  presupposes  the  entry  of  a  gen- 

A  Bastardy  Proceeding  is  a  civil  pro-  eral  appearance,  and  assumes  the  very 

ceeding,and  depositions  are  admissible  point  in  ispue.     Woods  v.  Dickinson, 

therein  on  trial  of  an  issue  as  to  the  7  Mackey  (D.  C.)  301. 
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courts,*  and  in  some  jurisdictions  in  crinninal  proceedings.* 

7.  Who  Bvtitled  to  Ezxecise  the  BiaHT. — Either  party  to  a 
suit  or  action  may  cause  the  taking  of  a  deposition  upon  a  suffi- 
cient compliance  with  the  provisions  of  law  conferring  the  right.* 

Uolilgan  Boat  and  VeasOl  Law. — Sec-  dersleeve  v.  Atkinson  (N.  Mex.  1891), 
tion  39  of  the  Boat  and  Vessel  Law,  27  Pac.  Rep.  477. 
which  provides  that  either  party  may  How  York. — Section  2538  of  the  New 
take  testimony  within  sixty  days  after  York  Code  Civ.  Pro.,  which  makes 
an  appeal,  by  deposition  or  commis-  certain  provisions  of  the  code  applica- 
tion, without  regard  to  the  place  of  ble,  as  far  as  may  be,  to  proceedings 
residence  of  the  witness,  precludes  a  in  surrogate's  courts,  authorizes  the 
hearing  in  the  appellate  court  of  oral  surrogate  to  grant  an  order  directing 
testimony,  enables  depositions  to  be  the  issuance  of  a  commission  to  exam- 
taken  within  the  state  before  a  judge  ine  a  w^itness  in  her  own  behalf  upon 
or  circuit  court  commissioner,  and  objections  to  her  guardian's  account, 
beyond  the  state  by  commission,  al-  Matter  of  Plumb,  135  N.  Y.  661. 
lows  resident  as  well  as  nonresident  Under  section  88§  of  the  New  York 
witnesses  to  have  their  testimony  Code  of  Civil  Procedure  a  commission 
taken,  and  does  not  require  the  produc-  may  issue  to  take  testimony  without 
tion  of  witnesses  in  open  court.  Peo-  the  state  in  proceedings  under  a  stat- 
ple's  Ice  Co.  V.  The  Steamer  Excelsior,  ute  relating  to  reference  of  disputed 
43  Mich.  336.  claims.    Paddock  v.  Kirkham,  102  N. 

1.  Kansas. — While  a  claim  against  an  Y.  597. 

administrator  of  an  estate  is  pending  in  FeimsylYazila. — When  the  executor  of 

the  Probate  Court,  the  holder  of  the  an  estate  dies,  until  an  administration 

claim  cannot  take  depositions  to  prove  de  boHis  non  is  raised  no  commission 

his  claim,  except  with  the  written  con-  to  take  testimony  can  issue.     Mont- 

«ent  of  the  administrator.     Executors  gomery's     Estate,     3     Brews.     (Pa.) 

and  Administrators'  Act,  §  95.     And  306. 

where  the  holder  of    the  claim  does  S.  See  infra^  XXII.  Criminal  Pro- 

in  fact  take  depositions  by  giving  no-  ceedings. 

tice  to  the  administrator,  under  sec-  8.  Burton    v,    Galveston,    etc.,    R. 

lions  346, 347,  and  352  of  the  Civil  Code,  Co.,  61  Tex.  526. 

but  takes  the  same  without  consent  of  Beneficlallnterest. — A  person  who,  by 

the  administrator,  and  in  his  absence,  an  assignment,  becomes  beneficially 

«uch  depositions  are  invalid,  and   after  interested  in  the  prosecution  of  a  suit, 

the  claim  has  been   disallowed  by  the  is  a  party  to  the  cause  wnthin  a  stat- 

Probate  Court,  and  the  case  appealed  to  ute    conferring    authority    upon    the 

the  District  Court,  the  District  Court  clerk   to   issue    a    dedimus    upon    an 

may  suppress  such  depositions,  on  mo-  affidavit  to  take  depositions  made  by  a 

tion  of  the  administrator,  without  com-  party  to  a  cause.     Curie  v.  Beers,  3  J. 

mitting  error.    Case  f .  Huey,  26  Kan.  J.  Marsh.  (Ky.)  172. 

553.  Botli    Parties    Taking   Deposition    of 

Kentacky. —  Gen.  Stat.  Ky.,  c.  113,  Same  Witness. — Although  a  party  may 
§  31.  relative  to  the  taking  of  deposi-  not  be  at  liberty  to  retake  the  deposi- 
tions of  witnesses  to  wills,  applies  alone  tion  of  a  witness,  except  by  leave  of 
to  the  Probate  Court,  and  not  to  depo-  court,  yet  the  taking  of  the  deposition 
aitions  taken  to  be  used  on  appeals  of  a  witness  by  one  party  to  a  suit  will 
from  that  court.  Moore  v.  Smith,  88  not  prevent  the  other  party  from  tak- 
Ky.  151.  ing  his  deposition  also;  and  one  party 

The  Viclilgaa  Bevlsed  Statutes  188S  may  introduce  both  depositions  in  evi- 

authorized  a  probate  court  to  issue  a  dence.     WoodruflF  v.  Garner,  39  Ind. 

commission  to  take  the  deposition  of  a  246. 

witness  to  a  will,  residing  without  the  New  Oommlssion  to  Examine  on  Hatter 

state.      High     Appellant,     2     Dougl.  Not  Touclied  on. — After  one   party  has 

(Mich.)  515.  had  a   commission  executed,  the  other 

Hew  Mezloo. — The  laws  of  the  terri*-  party  may  have  a  new  commission  is- 

tory  of  New  Mexico  authorized  the  sued  for  the  purpose  of  examining  the 

taking  of  depositions  without  the  ter-  same  witnesses  on  matters  not  inquired 

ritory  for  use  in  probate  courts.     Gil-  of  by  the  interrogatories  filed  under  the 
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VI.  Wkobb  DSPOnuOH  mat  be  Taxev. — ^Iik  addition  to  tbe 
right  of  a  party  to  procure  the  testimony  of  witnesses  in  the 
form  of  depositions  for  use  upon  the  trial, '^  he  may  usually 
take  the  testimony  of  the  adverse  party  in  the  like  manner,^ 

first  comnalssion.    Hook  v,  Hackne}'»  sion  issuee.   lUcfaardson  v.  ForepaQgh^ 

x6  S.  &  R.  (Pa.)  385.  7  Graj  (Mass.)  546. 

D«lMMritlon  of  CoAaflndant. — One  de-  Ezperto. — ^The  deposition  of  an  ex- 

fiendaot  in  a  suit  in  chancery  may  take  pert  may  be  taken.     Camp  r.  Averill^ 

the  deposition  of  another  defendant.  54  Vt.  320. 

Respass    v.     Morton,     Hani.    (Kjr..)  ''GolBg'*  WttaaMM. — ^A  commission 

2^  may  be  granted  to  examine  a  captaio 

I.  WUmsh  wtt&Sn  OmbiIf.*— Under  the  in  the  United   States    arm/,    on    an 

KoMsas    sUiuJica  in  focce  iA   1^74,  a  aifidarit  stating  that  he  is  a  material 

witness  could  b«  compelled  totgwe  hia  witness-  in  the  case  and  is  expectixig: 

deposition  aUhough  he  rasidftd  In  the  soon  to-  be  ondercd  away.    Cardall  v, 

county  wheve  the  action  was  pending:  Wilcox,, 91  Johns*  (N.  Y.)  266. 

Im  r#  Abeles,  ia(  Kao.  451.  A  peison  lying  in  prison  amiiing  a^ 

Wttaaaa.wltli1»  ttw  StoU^  BvkonMda-tlM  decision  upon  ai  motion  for  a  new  trinl 

aqaBiV.-'^ode-  Colorado  i£8fi  anthoiy  is  within  <iiespiail:L  of  a  rule  of  court 

iatts.  the  taking  of  the  deposition  of  a  authoriaing  thia  taking  of  the  depoai- 

witnesa  residing  within  the  state,  but  tioa  of  ancient,,  infirm,  or  going  wib- 

outside  the  county  wheretn  the  cause,  nesses.    Croskey  v.  Williams,  4  Pat.  L^ 

is  to  be  tried  under  a  dedimus  and  in-  J.  235. 

terrogatories,  in  the  same  manner  pve-  a.  Comnectiemi. — Bnckinghanto.BaB'' 

cisely  as.  the  testimony  of  a  witnesa  num,  30  Conn;  359^ 

residing  out  of  the  state  ma^y  be  taken^.  lUinais^ — Wood'  v.  Shaw,  48  111..  373:. 

Mackjey  V.  Bidggs,  i6Co1d.  14^  /nu// ««»« ;  — ^bshire    v,    Mather,  27r 

VUnntaxy  ippearaaaa  oS  WomsaKUBfc  Ind.  381. 

Witnesa. — If  a  witness  voluntarily  ap*  Kentucky. — Musick  v.  Raj,  3  Meftc;. 

pears  before  a  commissioner  at  the  (Ky.)  431. 

time  and  place  specified,  his  deposi-  Af<u'iitf.— Kidder  9.  Blaiadell,  45  Me» 

tion  is  not  objectionable  because  of  his  461. 

residence  at  the  time  in  another  coun^  Mimneaota.  --<^laflin    v.    Lanrier,    r 

ty.     Harding  v,  Larkin,  41  111.  4x3,  Minn.  297;    Hart  «.  Eastman,  7  Minn^ 

VonvealdaBt  WitoMsas  Coming  Tampo^  74. 

nrUywttblatliaJailadiottonof  the  court,  Missouri,  —  .£a /.    Prieat^  76    Mo.. 

with  a  view  to  having  their  testimony  229. 

taken  by  deposition,  are  to  be  regardcsd  Oregon. — Roberts  v.  Parrish^  17  Gret- 
as going  witnesses,  whose  depositions  gon  503: 

maj  be  taken.    Schoneman  v.  Fegley,  DapoaltiUma*  aC  BaitiM  in  Aetlona  ok. 

7  Pa.  St.  433.  Bock  ADOOwita  are  inadmissible  as  such, 

BdJonzner. — A  resident  of  one  state*  though    by    statute    the    parties    are 
who  carries  on  business  in  an  adjoin-  made    competent  witnesses.    Gilbert 
\ng  state,  *' sojourns  "  within  the  mean-  v,  Toby,  21  Vt.  ^06,  foiU-arimg^  E\ke 
\ng  of  a  statutory  provision  providing  v.  Blake,  8  Vt.  4001 
for  the  taking  of  depositions  within  Baxty   Uttgatfag  wltli  OoKponttflB. — 
the  state  for  use    without  the  state,  Although  a  statute  makes  no  provision- 
relating  to  subpoenainff  the  witness^  and  by  which  the  deposition  of  a  corpora- 
requiring  that  the  witness  who  is  so  tion  can  be  taken,  and  although  the 
commanded  to  attend  must  be  within  deposition   of  its  managing  agent  is 
the  county  in  which  he  resides  or  so>  not  binding  on  it^    parties  litigating 
joums.      Wittenbrock  9.  Mabins>  57  with  it  are  not  exempt  from  the  opera- 
Hun  (N.  Y.)  146.  tion  of  the  statute.    Gulf,  etc.,  R.  Co 

Witoeaaea  Baajgwatad  an  a  COaaa. — Un-  v.  Nelson,  5  Tex.  Civ.  App.  387. 

der  a  commission  to  take  the  deposi-  Qfflear  of  Corpocatloii. — An  officer  of  a- 

tion  of  J.  S.  and  other  members  of  the  corporation  is   not  a  party  within  ai 

bar  in  a  city  in  another  state,  who  are  statute  authoriaing  a  litigant  to  pro- 

not  named,  a  deposition  of  members  pound  ex  farte  interrogatories  and  to> 

of.  the  bar  may  be  there  taken,  if  no  secure  the  deposition  oT  Uie  opposingr 

objection  is  made  b^ore  the  commis-  party.    Gulf,  etc,   R.  Co.  tr.  Whiter 
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or  if  necessary  his  own  deposition.^ 

Vn.  WHEV  tee  DSFOSITIOir    mat  be  TaXEV — OtnerftUy. — As  the 

time,  respecting  the  status  of  a  cause,  when  a  deposition  may 

be  taken  is  in  the  main  regulated  by  statutes  or  by  rules  of  prac- 
tice, no  doctrine  of  general  application  can  be  stated,  but  recourse 
must  be  had  to  the  statutes  or  local  practice  in  each  state.^ 

(Tex.  Civ.  App.  1895),  33  S.  W.   Rep.  monj  taken  in  open  court  necessarily 

332.  precludes  their  use,  and  has  the  effect 

Monreiideiit  Pazty.— Under  a  statute  practically  to  set  them  aside.    S.  C. 

allowing  the  taking  of  depositions  of  Hall  Lumber  Co.  v,  Gustin,  54  Mich, 

nonresidents,  a  deposition  of  nonresi-  624. 

dent  party  mar  be  taken  without  the  Beaaonmble  Time  after  CommeBeenieBl 

state,  although  his  domicil  is  within  of  Bolt. — ^The  provision  of  Gen.  Stat, 

the  state.    Pooler  v.  Maples,  i  Wend.  Vermont^  §  4,  c.  36,  authorizing  the  tak* 

(N.  Y.)  65.    See  also  Brockway  v,  ing  of  depositions  * 'a  reasonable  time 

Stanton,  2  Sandf.  (N.  Y.)64o;  Block  after  suit  commenced,"  has  reference 

V.  Haas,  8  Abb.  Pr.  (N.  Y.  C.  PI.)  335.  to  the  notice  to  be  given,  and  the  abil« 

Oodeftndaat. — ^The  deposition  of  one  ity  of  the  parties  under  existing  cir* 

defendant  may  be  taken  in  chancery  cumstances  to  attend  on  the  takings 

by  his  codefendant.    Retpass  v,  Mor*  and  was  not  designed  to  prescribe  a 

ton.  Hard.  (Ky.)  334.  limit  with  reference  to  the  status  of 

1.  Sells  V,  Haggard,  21  Neb.  357;  the  cause,  excepting  that  it  must  be 
Roberts  v,  Parrish,  17  Oregon  583 ;  commenced.  In  re  Foster,  44  Vt.  570. 
McCarty  v.  Edwards,  24  How.*  I^r.  Wliat  Is  the  Oominanoemeat  of  aa  lA- 
(N.  Y.  Supreme  Ct.)  236  ;  Bigelow  v,  tton. — An  action  is  commenced,  within 
Mallory,  17  How.  Pr.  (N.  Y.  Supreme  a  statute  authorizing  the  taking  of 
Ct.)  427 ;  Briggs  v.  Taylor,  4  Civ.  Pro.  depositions  a  reasonable  time  after  suit 
Rep.  (N.  Y.  C.  PL)  328.  But  see  Fair-  commenced,  when  the  writ  is  served, 
banks  v.  Tregant,  17  How.  Pr.  (N.  Y.  In  re  Foster,  44  Vt.  570. 

Supreme  Ct.)  258.  OanM  Ready  ftnr  Hearing  afkar  Report 
DIacrotloii  of  Oourt. — While  a  nonret-  of  Commlaaloner. — Where  a  matter  has 
ident  plaintiff  in  equity  has  not  an  ab-  been  referred  to  a  commissioner,  and 
solute  right  to  have  his  testimony  taken  ample  opportunity  has  been  afforded  to 
under  a  commission,  yet  he  should  be  both  parties  to  introduce  their  witness- 
allowed  to  do  so  in  the  sound  discretion  es,  and  the  commissioner  has  reported, 
of  the  court  upon  his  making  it  satis-  and  the  cause  is  ready  for  hearing,  a 
factorily  to  appear  that  by  reason  of  deposition  thereafter  taken  as  to  a  con« 
permanent  inability  he  cannot  attend  troverted  matter  in  the  report  should 
the  court  in  person.  Goodman  v,  be  disregarded.  Buster  v»  Holland,  27 
Wineland,  61  Md.  449.  W.  Va.  511. 

FQgtttTa  fkom  Juatteo. — A  commission  Second  Depoattton  afkar  nUng  Kastar^t 

will  not  issue  to  examine  a  party  on  Report.-— A  second  deposition  taken  in 

his  own  behalf  where  he  is  a  fugitive  chancery  afler  the  filing  of  the  master's 

from  justice  and  for  that  reason  re*  report  is  not  competent  upon  the  hear- 

fuses  to  come  into  the  state  to  testify,  ing  of  exceptions  to  the  report.    AUi- 

McMonagle  v,  Conkey,  14  Hun    (N.  son  v,  Perry,  130  III.  9. 

Y.)  326.  Opening  Oaie    Lachoi.— Where,  in  a 

Female  Party. — Code  Georria,  §  3877,  suit  to  establish  the  lines  of  a  survey,  it 

subd.  ^,  which  provides  that  deposi*  appeared  that  the  suit  had  been  long  de* 

tions  ot  '*all  female  witnesses"  may  be  pending  and  that  a  deposition  had  been 

taken  at  the  instance  of  either  party,  taken  early  in  the  cause,  and  the  defend- 

authorizes  a  female  party  to  take  her  ant  made  affidavit  that  he  had  discovered 

own  deposition.    Powell  v,  Augusta,  that  complainant^s  witnesses  were  In- 

etc.,  R.  Co.,  77  Ga.  192.  famous,  etc.,  and  that  the  report  of  the 

2.  Seetsr/ra,  VIII.  i.  a.  The  Right  survey  was  imperfect,  etc.,  it  was  held 
to  Issue,  that  there  was  no  cause  for  opening  the 

Wlura   Popoatttoni   are  Pronuitiiraiy  case    for   the   taking   of   depositions. 

IWkSB,  a  subsequent  claim  as  a  matter  Brooks  v.  Clay,  2  Bibb  (Ky.)  499. 

of  statutory  right  to  have  the  testi-  Leas  than  Praaoxfbed  Ttma  before  Tint ' 
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Aetion  mmt  be  Pending. — It  is,  however,  generally  settled  that  the 
action  or  suit  in  which  it  is  proposed  to  take  the  deposition  must 
be  pending.^ 

Day  of  Tenn. — Depositions  which  are  a  suit  and  before  its  entry  in  the  ap- 

taken  without  the  state,  with  notice  to  pellate  court,   because    in   each  case 

the  plaintifT  but  without  his  presence,  the  action  in  the  usual  and  legal  course 

eleven  days  before  the  commencement  will   be  in  the  court  to   which  it  is 

of  the   term,  are  e*  parte  depositions  brought  or  appealed  at  the  time  men- 

within  a  rule  providing  that  no  deposi-  tioned   in   the  caption  for  the  trial, 

tlon  taken  ex  parte  without  the  state  Bowen  v.  Hall,  32  Vt.  612. 

shall  be  used  on  the  trial,  unless  taken  Suit  in  Bnprwne  Ctonrt  on  Bzeoptiona. 

at  least  fifteen  days  prior  to  the  first  — A  justice  has  no  power  to  take  a 

day  of  the  term  for  which  it  was  taken  deposition   to  be  used    in    a  county 

to  be  used.     Plattsburg First  Nat.  Bank  court,  where  at  the  time  the  suit  is  in 

V,  Post,  65  Vt.  222.  the  Supreme  Court  on  exceptions,  and 

Taking  Day  beforo  Hawlon  of  Ck>nrt. —  could  not  in  the  regular  course  be 

The  court  will  not  exclude  a  deposition  pending  in  a  county  court  at  the  term 

taken  the  day  preceding  the  commence-  mentioned    in    the   caption.      Bowen 

ment  of  its  session,  in  the  absence  of  v.  Hall,  22  Vt.  612. 

evidence  of  any  sinister  purpose.   Wy-  Aft«r  Bning  out  Wtit  of  Error. — A  rule 

man  v.  Wood,  25  Me.  436.  to  take  depositions  may  be  entered  in 

WalvorbyOonrtof  TlmoBnlo. — A  rule  the  court  below  while  the  cause  is 

of  court  providing  that  ex  parte  depo-  pending  in  the  Supreme  Court  on  writ 

sitiofis  taken  without  the  state  must  be  of  error.      Huidekoper  v.   Cotton,  3 

taken  within  a  prescribed  time  prior  to  Watts  (Pa.)  56. 

the  first  day  of  the  term  on  which  they  1.  Glenn  v.  Brush,  3  Colo.  26. 

are  tak^sn  to  be  used  may  be  waived  bv  The  provision  of  die  Vermont  st&t 

the  court.    Plattsburg  First  Nat  Bank  ute  which   authorizes   the    taking  of 

V.  Post,  65  vt.  222.  depositions  by  a  justice  of  the  peace 

After  Trial  and  Judgment  on  the  Hoxiti.  contemplates  that  a  suit  for  which  a 

— Under  a  statute  authorizing  the  issu-  deposition  is  taken  shall  be  pending  at 

ance  of  a  commission  for  theexamina-  the  time  of  taking,  and  that  it  will,  in 

tion  of  a  foreign  witness  whenever  an  the  regular  course,  be  before  the  court 

issue  cf  fact  has  been  joined,  etc.,  a  named  in  the  caption  at  the  time  and 

commission  is  not  authorized  in  a  case  term  designated  for  the  trial.     Bowen 

pending  on  appeal  after  a  trial  on  the  v.  Hall,  22  Vt.  612. 

merits  and  after  judgment,  since  the  is-  Necessity  of  Service  of  ProoesB. — A 

sue  is  then  determined  and  is  merged  in  deposition  cannot  be  taken  before  the 

the  judgment.     McColl  v.   Sun   Mut  deponent  is  properly  in  court  by  serv- 

Ins.  Co.,  50  N.  Y.  332.  ice  of  process,  and  a  subsequent  vol- 

Aftor  Verdict. — Generally  the  deposi-  untary  appearance  will  not  cure  the 

tions  of  witnesses  taken  at ter  a  verdict,  irregularity.       Oxford     Iron    Co.    v. 

to  which  there  is  no  sufRcient  objection,  Quinchett,  44  Ala.  487. 

and  before  the  decree,  cannot  be  read  on  Nonappearance. — Where,  by  a   pro- 

the  final  hearing  of  the  cause.     Nease  vision  of  the  constititution,  depositions 

V.  Capehart,  15  W.  Va.  299.  may    be    taken    in    the  cause  "when 

Alter  Appeal  l^rom  Jottico  of  the  Peace,  pending,"  if  interrogatories  are  li led 

— A  rule  to  take  the  deposition  of  an-  before  appearance,  and  depositions  are 

cient,  infirm,   and  going  witnesses  on  taken    without    cross    interrogatories 

twenty  -  four    hours'     notice    may    be  and  without  notice  of  the  filing  of  ihe 

granted  after  an  appeal  from  a  decision  original  interrogatories,  they  cannot 

of  a  justice,  but  before  a  transcript  of  his  be  read.     Harbeson  v.  Jones,  2  Harr 

judgment  has  been  filed  with  the   re-  (Del.)  393. 

viewing  clerk.     Harlan  v.  Stewart,  2  Nonsuit  Afterwards  Taken  Oft — Where 

Rawle  (Pa.)  333.  a  nonsuit  was  ordered,  but  was  to  be 

Vermont    Statute. — Under    the  Ver-  taken  off  if  the  defendant  should  come 

mont  statute  depositions  may  be  taken  in  on  the  first  day  of  the  succeeding 

by  a  justice  after  the  suit  is  commenced  term  and  be  ready  for  trial,  and  where 

by  service  of  the  writ  and  before  its  it  was  eventually  taken  off  and  the  ac> 

entry  in  court,  and  after  the  appeal  of  tion  tried,  it  was  held  that  the  action 
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Before  Pxeeeee  Betimed  or  Iiene  Joined. — But  the  decisions  are  not 
harmonious  as  to  the  right  to  take  depositions  in  actions  at  law 
before  the  process  is  returned,^  or  issue  is  joined.* 

was  80  pending,  and  that  a  'deposition  joined,   and  these  depositions  may  be 

mig^ht  be  taken  after  the  nonsuit  was  taken  de  bene  esse  without  an  order  for 

thus  ordered  and  before  it  was  taken  that  purpose.     Doyle  v.  Wiley,  15  111. 

off.     Brown  v.  Foss,  16  Me.  257.  576. 

Leave  to  Amend  after  Demurrer. —  mohlcran. — Under  a  chancery  rule 
Where,  after  a  demurrer  to  a  petition  (Mich.  Rule  47)  by  which  no  party  is 
has  been  sustained,  leave  is  granted  to  at  liberty  to  enter  an  order  for  the 
file  an  amended  petition,  the  suit  is  taking  of  testimony  before  a  commis- 
pending  before  the  amended  petition  sioner  until  after  the  time  for  claim- 
is  filed,  within  the  meaning  of  a  stat-  ing  an  examination  in  open  court  has 
ute  allowing  any  par^  to  a  suit  pend-  passed,  the  right  to  the  order  cannot 
ing  to  procure  the  deposition  of  any  be  claimed  until  the  cause  is  at  issue 
witness,  etc.  See  Ex  p,  Mumford,  57  as  to  all  of  the  defendants  or  until 
Mo.  603.  those  who  have  not  answered  are  not 

1.  Stotesbury  v.  Covenhoven,  i  Dall.  in  default.     S.  C.  Hall  Lumber  Co. 

(Pa.)  164;  Pannill  v.  Eliason,  3  Cranch  v,  Gustin,  54  Mich.  624. 
(C.  C.)  358.  m    MlBSOnrl    a   deposition    may   be 

Foreign    Attaoliment.  —  Depositions  taken  after  suit  brought,  and  it  is  un- 

may  be  taken  in  foreign  attachment  necessary  that  the  issues   should   be 

before  the  return  of  a  scire  facias,  on  made  up.     Ex  p.  Livingston,  12  Mo. 

due  notice  to  the  garnishee.  •  Gilpin  App.  80. 
V.  Semple,  i  Dall.  (U.  S.)  251.  In  New  Tozk  under  the  old  practice 

DlForce  Proceedings. — On  issuing  sub-  depositions  de  bene  esse  may  be  taken 

pcenas  in  divorce  cases  a  rule  may  be  at  any  stage  of  the  cause,  before   or 

made  to  take  depositions  before   the  after  issue  joined.     Packard  v.  Hill, 

return  of  the  subpoena.     Anonymous,  7    Cow.    (N.    Y.)  489;    Mumford  v, 

I  Yeates  (Pa.)  404.  Church,   i   Johns.  Cas.  (N.  Y.)  147; 

8.  In  the  absence  of  any  rule  upon  Concklinr.  Hart,  i  Johns.  Cas.  (N.  Y.) 

the   subject,  depositions   are  not  ren-  103;  Odivene  v.  Hills,  i  Wend.  (N.Y.) 

dered  irregular  for  being  taken  before  18.  See  Jackson  v.  Bankcraft,  3  Johns, 

issue  joined.     Blackburn  v,  Morton,  18  (N.  Y.)  259. 

Ark.   384.        And  see   Sleep  v.  Hey-         Under    a    statute    authorizing    the 

mann,  57  Wis.  495.  awarding  of  a  commission  for  the  ex- 

Befbre  Answer. — Defendant  may  take  amination  of  foreign  witnesses  when- 

depositions  before  he  answers.    Con-  ever  an  issue  of  fact  has  been  joined, 

ner  v.  Mackey,  3o  Tex.  747.      To  the  etc.,  a  commission  is  unauthorized  un- 

same  effect,  Glenn  v.  Brush,  3  Colo.  26.  less  the  issue  of  fact  is  depending  when 

In    the  English    Chancery^  deposi-  the  application  is  made  and  the  right 

tioDS  could  not  be  taken  generally  in   a  V>  &  trial  of  the  issue  appears  upon  the 

cause  until  after  answer.    They  might  record.     McColl  v.  Sun  Mut.  Ins.  Co., 

be  taken  de  bene  esse  before  answer,  50  N.  Y.  332. 

but  could  not  be  read  at  the  trial  unless  After  issue  joined  upon  the  indict- 
the  cause  for  taking  continued,  but  the  ment  the  defendant  may  examine  wit- 
witness  was  required  to  be  re-examined  nesses  residing  out  of  the  state  under 
after  answer,  and  this  practice  existed  commission,  and  the  public  prosecutor 
in  Indiana  in  1855.  Nave  x\  Nave,  7  may  join  in  the  commission  and  name 
Ind.  123.  See  Doyle  v,  Wiley,  15  111.  witnesses  on  behalf  of  the  people. 
576.  People    V,    Restcll,    3    llill    (N.    Y.) 

Upon  a  suggestion  that  the    death  289. 
of  certain  persons  would  be  prejudicial        Pending  Demurrer. — Depositions  may 

to  proof  of  a  title,  a  commission  issued  be  taken  pending  demurrer.  Packard  v. 

to  examine  such  witness  although  no  Hill.  7  Cow.  (N.  Y.)  489. 
answer  had  been  interposed.     Bagnold        Tennessee. — Depositions    cannot   be 

V,  Greene,  Dick.  2.  read  unless  taken  in  reference  to  theis- 

Under  the  Illinois  Statute^  a  party  sues  made  up  at  the  time  they  are  taken, 

filing  a  bill   may  take  depositions   to  Morrow  t/.  Hatfield,  6  Humph.  (Tenn.) 

substantiate  its  averments  before  issue  xo8. 
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Prior  to  or  During  T«rm. — By  the  trend  of  the  authorities  it  seems 
to  be  required  that  depositions  should  be  taken  prior  to  and  not 
within  the  term  at  which  it  is  proposed  to  read  them,^  though 
they  may  be  taken  during  the  term  by  leave  of  the  court,*  or  by 

agreement  of  the  parties,^  where  reasonable  necessity  exists  for  so 
taking  them.* 

Ponding  Trinl. — It  has  also  been  held  that  depositions  taken  even 

1.  /if  </f  a»a.—- Raymond  v,  Williams,  the  term  of  the  court  to  which  the  com- 

'31  Ind.  24X ;  Smith  v.  Turner,  50  Ind.  mission  is  returnable  before  the  case  in 

367.  which  it  is  to  be  used  is  called  for  trial. 

Massachusetts, —  Fuller  v.   Damon,  Dill  v.   Camp,   22  Ala.  249.    To  the 

135  Mass.  586.  same  effect,  Jordan  tr.  Jordan,  17  Ala. 

North  Carolina, — Taylor  v.  Gooch,  466. 

5  Jones  (N.  Car.)  404.  S.  Stadler  v.  Hertz,  13  Lea  (Tenn.) 

Tennessee. — McCandiass  v.  Polk,  10  315;  Deming  v,  Foster,  4a  N.  H.  165; 

Humph.  (Tenn.)  617;  Stadler  v.  Herta,  Kimpton  r.  Glover,  41  Vt.  383;  Ste- 

13  Lea  (Tenn.)  315.  phens  v,  Thompson,  38  Vt.  77;  Bemis 

Vermont. — Stephens  t/.Thompson,  28  v,   Morrill,   38    Vt   153;    Murray  v, 

Vt.  77 ;  Bemis  v.  Morrill,  38  VL  153 ;  Phillips,  59  Ind.  56. 

Kimpton  v,  Glorer,  41  Vt  283.  Kaiiua.-**-A  deposition  may  be  legally 

Contra^  Union  Pac.  R.  Co.  v.  Reese,  taken  during  a  term  of  the  court  in  a 

15  U.  S.  App.  93.  case  set  for  trial  at  such  term,  although 

Kalne. — A   statute  which  authorizes  the  court  may  be  continuously  in  see- 
the taking  of  depositions  when  the  de-  sion  during  the  term.     Northrup  v. 
ponent  is  about  to  go  out  of  the  state,  Hottenstein,  38  Kan.  263 ;  St.  Louis, 
by  sea  or  land,  before  the  session  of  the  etc.,  R.  Co.  v,  Morse,  38  Kan.  371. 
court,  or  "about  to  go  out  of  the  state  8.  Stadler  v.  Hertz,  13  Lea  (Tenn.) 
and    not    to    return    in   time  for  the  315;  Raymond  v.  Williams,   3i   Ind. 
trial,**  will  not  authorize  the  taking  of  241;  Smith  v.   Turner,  50  Ind.   367; 
a  deposition  during  the  sitting  of  the  Murray  r.  Phillips,  59  Ind.  56;  Cater 
court  to   be  used  at  that  term,  on  the  v,  McDaniel,  21  N.  H.  331. 
ground  that  the  deponent  wishes  to  go  4.  Phelps  v.   Hunt,    40  Conn.  97; 
out  of  the  state.     Stinson  v.  Walker,  21  Bemis  v.  Morrill,  38  Vt.  153. 
Me.  211.  Wttneas  about  to  Leave  State. — If  a 

Uiuler  tlie  IndJana  Bavlaad  Btaftntaa  of  judge  in  his  discretion  grants  permis- 

1843  (c.  35,  ^45),  which  provided  that  in  sion  to  take  a  deposition  in  term  time, 

chancery   suits  for  divorce,  testimony  because  the  witness  is  about  to  go  out 

might  be  received  as  in  trials  at  com-  of  the  state,  with  the  express  reserva* 

mon   law,  the  defendant  in  a  divorce  tion  that  the  admission  of  the  deposi- 

auit  was  allowed  to  continue  a  cause  tion  should  be  subject  to  the  discretion 

for  the  purpose  of  taking  depositions,  of  the  court,  he  has  power  to  reject 

Phillips  V,  Phillips,  5  Ind.  190.  the  deposition  when   offered   in   evi- 

AiUonnunent  During  Term. —  Where  dence.    Stinson  v.  Walker,  21  Me.  211. 

the  court  adjourned  from  the  22d  to  the  Failure  of  Advene  Party  to  Otjeot. — 

39th  of  the  month,  and  notice  was  given  Depositions  taken  during  the  term  for 

of  the  intention  of  taking  a  deposition  which  they  are  intended  to  be  used 

on  the  26th  of  the  same  month,  it  was  may  be  read  if  it  appears  tliat  there 

held  that  the  deposition  was  not  taken  was  no  unreasonable  delay  in  taking 

during  term  time.     Holmes  v.  Sawtelle,  them,  and  that  the  adverse  party  cross- 

53  Me.  179.  examined  and  made  no  objection  until 

Court  Not  In  Actual  Sesalon. — A  depo*  the  hearing.     Fisher  v.  Dickenson,  84 

tition  taken  on  notice  to  the  opposite  Va.  318. 

party  in  term  time  without  an  order  of  Dlaeretlon  of  Ck>iixt.--Jt  is  discretion- 

the  court  may  be  read  in  evidence,  where  ary  with  Uie  court  whether  to  admit  a 

it  appears  that  the  court  was  not  inac-  deposition  taken  in  disregard  of  a  rule 

tual  session.     Jones  v.  Spring,  7  Mass.  or  custom  of  the  court  providing,  in 

351.  effect,  that  parties  need  not  attend   in 

Befbrt  Caae  Called  for  TrUL-— A  depo-  term  time  to  take  depositions.     Bemis 

sition  may  be  taken  at  any  time  during  v.  Morrill,  38  Vt.  153. 
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pending  the  trial,  in  the  furtherance  of  justice,  will  not  be  excluded 
because  so  taken.* 

Im  GhuQvy  the  rule  appears  to  be  that  further  testimony  cannot 
be  taken  after  publication  or  after  the  time  fixed  for  closing 
proofs.* 

vm.  SBPosiTioira  'OPOK  Oomamov  avb  IirTSKROOATOBisi — 1. 
The  CoiiuniflBion — a.  The  Right  to  Issue. — As  hereinbefore 
stated,  under  the  common-law  practice  in  England  a  party  could 
not  procure  a  commission  in  an  action  at  law,  unless  by  consent, 
and  the  courts  were  forced  to  resort  to  the  extraordinary  method 
of  coercing  such  consent  by  delaying  the  trial  of  the  cause,*  but 
now  the  practice  of  issuing  commissions  has  become  a  matter  of 
statutory  sanction,  varying  in  restrictions  and  provisions  in  the 
several  states. 

b.  Application  for — ^who  may  KaJce. — ^The  application  for  a 
commission  may  be  made  by  the  attorney  of  the  party  and  need 
not  be  made  by  the  party  himself.^ 

Xen  Bdaj  in  applying  will  not  of  itself  be  sufficient  reason  for 

1.  In  a  proper  case  the  court,  in  the  the  time  fixed  for  cloeiiig  proofs.  Mix 
exercise  of  its  discretion,  may  direct  in    -v,  Baldwin,  156  HI.  313. 

advance  that  a  deposition  majr  be  taken  Batnni  before  Final  Decree. — The  Code 

pending  the  trial  of  a  canse  in  which  it  Va.  1873,  c.  172,  $  36,  which  provides 

18  to  be  nsed  upon  such  brief  notice  as  that  in  a  suit  in  equitj  a  deposition  majr 

the  emergency  may  require.     Deming  be  read  if  returned  before  the  hearing 

V,  Poster,  42  N.  H.  165.  of  the  cause,  or  though  after  an  inter- 

2.  Call  V,  Perkins,  60  Me.  158.  locutory  decree,  if  it  be  made  as  to  a  mat- 
After  depositions  have  been  returned  ter  not  thereby  adjudged   and   be  re- 

and  published  and  read  by  the  opposite  turned  before  a  final  decree,  vests  the 

party,  or  his  counsel,  it  is  not  com-  court  with  a  sound  judicial  discretion 

petent  for  such  party  to  file  interroga-  in  the  admission  of  depositions  so  taken 

lories    and    take    further    testimony,  in  view  of  all  the  attendant  circum- 

Woodlin  V.  Hynson,  i  Harr.  (Del.)  234.  stances.     Fisher  v.  Dickenson,  84  Va. 

The   MSdavlt.  —  Where    depositions  318.    See  also  Summers  v,  Darne,  31 

have  been  returned  and  published,  an  Gratt.  ( Va.)  791 ;  Richardson  v.  Duble, 

affidavit  that  new  testimony  has  been  33    Gratt.     (Va.)    730;     Radford    v, 

discovered  and  a  motion  to  examine  new  Fowlkes,  85  Va.  820. 

witnesses  must  show  that  neither  the  pe-  As  to  matters  not  theretofore  ad  judi- 

titioner  nor  hiv  solicitor  have  heard  or  cated,  a  deposition  taken  and  returned 

read  the  depositions  in  the  cause  or  had  before  the  final  hearing  of  the  cause 

copies,  notes,  or  abstracts  taken  there-  may  be  read,  although  the  right  is  not 

from.     Carlisle  v.  Rust,  i  Del.  Ch.  72.  an  absolute  one.    Buster  v.  Holland,  27 

AddltlOTrt  Time  to  Advene  Party.—  W.  Va.  511. 

There  is  no  error  in  denying  a  motion  8.  See  supra ^  III.  Origin  and  De- 

to  suppress  depositions  taken  after  the  velopment  of  ike  Use  of  Defositions, 

time  fixed  by  agreement  of  the  parties  See  Famsworthr.  Pierce,  7  Vt.  83,  in 

within  which  the  taking  of  testimony  which  the  court  reviews  this  condi- 

should  be  closed,  if  the  court  gave  the  tion  of  the  law  and  aptly  supposes  a 

opposite  party  ample  time  to  takeaddi-  case  where  such  a  method  of  coercion 

tional  evidence  after  the  motion  was  dis-  would  have  but  little  efficacy,  as,  if  the 

posed  of  and  before  the  trial.  Gardner  plaintiff  should  apply  for  a  commis- 

V,  Trenary,  65  Iowa  646.  sion  to  take  a  deposition,  in  which 

ZMieretlon  of  Oourfe. — ^where  one  party  event  a  continuance  would  work  small 
requests  the  other  to  postpone  taking  advantage  where    the    defendant  de- 
proof,  it  is  within  the  discretion  of  the  sired  to  evade  a  trial, 
court  to  admit  depositions  taken  after  4.  Brooks  v.  Brooks,  16  S.  Car.  (bi. 
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refusing  the  issuance  of  the  commission.^ 

AlBdETit. — In  some  states  it  is  necessary  that  certain  facts  should 
be  shown  by  affidavit  to  entitle  a  party  to  a  commission,  as  that 
the  testimony  is  material  *  or  that  the  witness  is  a  nonresident,* 
and  in  such  cases  it  has  been  held  that  the  affidavit  may  be  made 
by  the  attorney  of  the  party  *  and  need  not  be  in  writing,*  nor  is 
it  indispensable  to  a  sufficient  affidavit  that  the  name  of  the  wit- 
ness be  set  out  therein.* 

The  7iUiur«  to  Kako  AAdAvit  cannot  be  excused  by  showing  notice 

1.  Delay  in   the  application    for  a  out  that  he  resides  in  the  city  of  New 

commission  is  not  a  reason  for  deny-  York  sufficiently  shows  his   nonresi- 

ing  its  issuance  if  the  adverse  party  is  dence,    since  that  city    will   be  pre- 

not  prejudiced,  and   the  commission  sumed  to  be  in  the  state  of  New  York, 

may  be  executed  before  the  next  term.  Boardman  v.   Ewing,   3   Stew.  &  P. 

Hart  V.  Ogdensburg,  etc.,  R.  Co.,  67  (Ala.)  293. 

Hun  (N.  Y.)  556.  Insuffldeat  AffldAYlt. — Under  a  stat- 

a.  An  affidavit  alleging  that  "a  ma-  ute  providing  that,  upon  an  affidavit 
terial  part  of  the  defense  to  said  action  being  made,  a  commission  shall  be 
depends  exclusively  on  the  evidence  issued  to  take  the  testimony  of  such 
of  said  witness, "  showing  one  of  the  witnesses,  etc.,  an  affidavit  that  some 
grounds  for  taking  depositions  within  of  the  plaintiff's  w^itnesses  resided  out 
Code  Ala.  1886,  ^  2801,  is  sufficient  to  of  the  state  is  insufficient  because  fail- 
authorize  the  takine  of  the  deposition,  ing  to  show  that  tlie  particular  wit- 
Potts  V.  Coleman,  86  Ala.  9A.  nesses  whose  depositions  are  proposed 

«« Important"  Witness. — Whereastat-  to  betaken  do  in  fact  reside  without 

ute  requires  a  preliminary  affidavit  to  the  state,  and,  therefore,  it  is  insuffi- 

procure   the  deposition  of  a  material  cient  to  authorize  the  issuance  of  the 

witness,  the  use   of  the  "Word   "  impor-  commission.     Lesne  v,  Pomphrey,  4 

tant"  instead  of  "material"  will  not  in-  Ala.  77. 

validate  the  deposition.     Birmingham  4.  Hart    v,   Ogdensburg,    etc.,    R. 

Union   R.  Co.  v.   Alexander.  93  Ala.  Co.,  67  Hun  (N.  Y.)  556;  Reese  v, 

133;  Mann  v.  Hunt,  i    Martin   (La.)  Beck,  24  Ala.  651. 

23;  Lee  V,  Lee,  i  La.  Ann.  318;  Stierle  B.  While,  under  a  statute  authoriz- 

V,  Kaiser,  45  La.  Ann.  580.  ing  the  issuance  of  a  commission  '*  on 

In  lUcIilgan  it  is  held  that  the  affi-  oath  being  made,''  etc.,  the  court  is 

davit   served   upon  the  adverse  party  disposed  to  sustain  the  practice  of  fil- 

need  not  set  forth  the  facts  required  by  ing  written  affidavits,  yet  it  will  not 

statute  making  it  necessary  to  take  the  require   particular    strictness    in    the 

deposition,  but  it   is  sufficient  if  they  manner  of  drawing  them.     Boardman 

are  given  in  the  notice  of  the  taking,  v.  Ewing,  3  Stew.   &  P.  (Ala.)  293; 

Patterson  v,  Wabash,  etc.,  R.  Co.,  54  Thomas  v,  Davis,  7  B.  Mon.    (Ky.) 

Mich.  91.  227. 

8.  Sufficient  Afflda,Tlt. — Under  a  stat-  6.  Sufficient  Certainty. — ^A  deposition 
ute  providing  that  if  any  material  will  not  be  suppressed  because  the 
witness  in  any  action,  etc.,  does  not  Christian  name  of  the  witness  is  not 
reside,  in  the  state,  on  affidavit  or  stated  in  the  affidavit  upon  which  the 
proof  thereof  being  made  to  the  sat-  commission  was  issued,  when  the 
isfaction  of  the  court  a  commission  commission  and  the  notice  so  de- 
may  be  granted  to  take  his  testimony,  scribed  and  identified  the  witnessf  as  to 
&  commission  is  sufficient  if  it  is  shown  preclude  the  idea  that  the  opposite 
by  affidavit  that  the  witness  is  without  party  could  have  been  misled  or  in- 
the  jurisdiction  of  the  court  and  that  jured  by  the  omission.  Parsons  v. 
he  is  a  material  witness,  and  it  is  un-  Boyd,  20  Ala.  112. 
necessary  to  add  that  the  party  cannot  Name  of  Witness  Hot  Necessary. — 
safely  proceed  to  trial.  Brackett  v.  An  affidavit  stating  the  fact  expected 
Dudley,  i  Cow.  (N.  Y.)  209.  to  be  proved  by  a  certain  party's  clerks 

Aided  by  Presumption. — An  affidavit  without    naming    them    is  sufficient. 

of  the  nonresidence  of  a  witness  setting  Murray  v.  Winter,  2  Martin  (La.)  100. 

488  Volume  VL 


Depoiltloiis  upon  CommiMion.    DEPOSITIONS.  Tlw  Cominisiioii* 

of  the  issuance  of  the  commission,^  though  after  the  lapse  of  a 
great  length  of  time  a  proper  affidavit  will  be  presumed  * 

c.  Issuance  of — hx  Wh»t  Tim*. — A  commission  to  take  deposi- 
tions issues  out  of  the  court  in  which  the  cause  is  pending,  and 
while  the  time  when  it  may  issue  is  usually  fixed  by  statute,  it 
is  also  held  that  it  may  be  taken  out  before  the  cause  is  at 
issue.* 

By  Wiiom  lisnod. — A  commission  is  issued  by  order  of  the  court.^ 

1.  Worsham  v.  Goar,  4  Port.  (Ala.)  of  the  court,' can  be  regarded  as  such 
441.  an  appointment.    Crone  v,  Angell,  14 

2.  After  Eighteen  Tears. — The  court  Mich.  340. 

presumed  that  a  proper  affidavit  for  m  Hftssacliiisetts  it  wa%  earljr  held  that 

the  issuance  of  the  commission  was  ajudge  of  probate  could  not  issue  a  </e<//- 

made  and  lost  when  the  question  arose  tnus  poiestatem  to  take  the  depositions 

eighteen  years  thereafter.    Perkins  v,  of  the  subscribing  witnesses  to  a  will, 

Hawkins,  9  Gratt.  (Va.)  641.  until  the  original  will  is  filed  with  him. 

In  Tennessee  it  was  held  that  the  Amorj  v.  Fellowes,  5  Mass.  219. 
official  statement  of  the  clerk  that  the  In  New  York. — By  the  Code  Civ. 
required  affidavit  had  been  made  be-  Pro.  New  York,  §  889,  the  commis- 
fore  him,  upon  which  he  issued  the  sion  cannot  issue  without  an  order  of 
commission,  was  sufficient  proof  of  its  court,  Mason,  etc.,  Organ  Co.  r.  Pugs- 
existence.  Foster  v,  Montgomery,  6  lev,  19  Hun  (N,  Y.)  282;  and  the  names 
Humph.  (Tenn.)  231.  of  the  commissioner  and  witnesses  must 

S.  See  supra^  VII.    When  the  Depo-  appear  in  the  order  for  the  commission, 

sition  may  be  Taken.  Wallace  v.  Blake,  16  Civ.  Pro.  Rep.  (N. 

4.  In  I  Karylandf  the  practice  in  Y.  Super.  Ct.)  384. 
1843  was  for  a  party  seeking  a  com-  Under  the  code  a  commission  may 
mission  to  move  for  its  issuance,  issue  by  order  of  a  surrogate  for  the 
naming  the  place  to  which  he  wished  taking  of  testimony  of  a  witness  with- 
it  to  be  addressed,  and  the  court  would  out  the  state.  Matter  of  Plumb,  22  Civ. 
then  grant  an  order  to  name  and  strike  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  209. 
commissioners.  Calvert  v.  Coxe,  i  yustice  of  Peace. — Section  2980  of 
Gill  (Md.)  95.    See  Act  of  1884,  c.  82.  the  code  authorizes  a  justice  of  the 

In  Bonth  Carolina  the  fact  that  the  peace  to  issue  a  commission  to  take 

commission    was    not    issued   by  the  testimony,  and  he  is  not  limited  in  the 

referee  to  whom   the  whole  case  was  exercise  of  the  power  to  the  issuance 

referred  was  held  not  to  invalidate  it.  of  commissions  to  other  counties  with- 

Brooks  V.  Brooks,  16  S.  Car.  621.  in   the   state.     Collins  f.  Shaffer,  78 

A  commission  never  issues  out  of  a  Hun  (N.  Y.)  512. 

court  of  chancery  but  by  the  order  of  Under  the  Law  ofLoulsiana  an  affidavit 

the  court  on  affidavit,  and  this  practice  that  the  district  judge  is  absent  from 

should  be  observed,  although  differing  the   parish   is   sufficient  to  authorize 

from  that  of  the   law  courts  and  al-  the  parish  judge  to  grant  an  order  to 

though  the  object  be  to  aid  an  action  take  testimony.     Cain  v.  Loeb,  26  La. 

in  the  latter.     Kuhtman  v.  Brown,  4  Ann.  616. 

Rich.  (S.  Car.)  479.  Sufficiency  of  Order. — Whereacom- 

In  North  Carolina  it  was  held  that  a  mission  to  take  testimony,  directed  to 

plaintiff  cannot   in  any  case  read  the  a  particular  person,  is  signed  by  the 

deposition  of  a  defendant,  unless  it  has  judge    himself,    no   objection   can   be 

been  taken  under  a  special  order  of  the  made  to  it  on  the  ground  that  no  order 

court  obtained  for  that  purpose.  Lewis  of  court  had  authorized  it  to  be  so  di- 

V,  Owen,  I  Ircd.  Eq.  (N.  Car.)  290.  rected.  The  signature  of  the  judge  is  a 

ItichtgaTi — Under  a  statute  empower-  sufficient  order.     Bradford  v.  Cooper, 

ing  any  court  of  record  to  appoint  spe-  i  La.  Ann.  325. 

cial  commissioners  before  whom  deposi-  Irregularltles  Waived. — Irregularities 

tions  may  be  taken,  it  was  said  to  be  in  the  issuance  of  a  commission  may 

questionable  whether  a  common  order  be  expressly  waived  only  by  a  writing 

entered  by  consent  of  the  parties,  but  signed  by  the  party  to  be  precluded  by 

without  the  intervention  or  knowledge  it;  this  was  decided  under  a  rule  of 
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Ai  a  Wkiut  of  Bight. — ^And  when  the  statute  gives  to  either  party 
to  a  cause  the  right  to  take  depositions  under  particular  circum- 
stances, a  commission  for  that  purpose  should  not  be  withheld, 
but  will  generally  be  granted  as  a  matter  of  right.^ 

iMVAiiMlvy  Otrk. — In  some  jurisdictions  the  commission  is  issued 
by  the  clerk,  without  an  order  of  court.^ 

court  made  to  relieve  the  court  of  the  deposition  is  to  be  taken  out  of  the 

disagreeable  duty  of  looking  into  con-  state  the  clerk  shall,  at  the  request  of 

flicting  affidavits  of  attorneys.  Mason,  the  party  who  designs  taking  it  out, 

etc.,  Organ  Co.  v,  Pugsley,  19  Hun  issue  a  commission  to  the  officer  des- 

(N.  Y.)  282.  ignated,  etc.,  is  imperative.    Madison, 

Walvor  of  OommlastoiL — A  stipulation  etc.,  R.  Co.  v,  Whitesel,  11  Ind.  55. 

waiving  all  objections  to  the  form  of  Unless   there   is  reason  to  believe 

taking  a  deposition  is  sufficiently  com-  that  an  application  for  a  commission 

prehensive  to  include  the  waiver  of  a  is  not  made  in  good  faith,  if  the  mov> 

commission.     Homberger  v,  Alexan-  ing  affidavits  to  examine  witnesses  not 

der,  II  Utah  363.  within  the  state  comply  with  the  pro- 

CBrcmmaUaoes  IMapemlBf  wtth  Com-  visions  of  the  statute  relative  thereto. 
miiiloa. — Depositions  may  be  taken  the  commission  should  issue  as  a  mat- 
without  the  actual  issuing  of  a  com-  ter  of  coarse.  Morse  v.  Grimke,  18 
mission,  where  it  appears  that  the  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  37. 
commission  has  been  ordered  by  the  Ckvaseai  of  Adtvna  Paztf  17nn606Maz7. 
court  and  a  commissioner  appointed,  — ^The  court,  upon  the  application  of  a 
under  circumstances  requiring  dis-  party,  may  issue  a  dedimus  without  the 
patch.  Porter  v,  Beltzhoover,  2  Harr.  consent  of  the  opposite  party  to  take 
(Del.)  484.  testimony  in  a  foreign  jurisdiction.   It 

Scope  of  Gloxic's  AuttiozltF  ludor  Bvle  is  no  objection  that  a  prosecution  for 

to  Issue. — Where  a  rule  for  the  taking  perjiuy  would  be  difficult,  if  not  im- 

of  a  deposition  contains  a  mere  nom-  possible,  and   testimony  taken  there- 

ination  of  commissioners,  without  any  under  is  admissible  in  evidence    Fams- 

explicit  declaration  of  a  wish  or  de-  worth  v.  Pierce,  7  Vt.  83. 

sign  that  they  should  be  authorised  to  8.  Glenn  v.  Brush,  3  Colo.  26. 

execute  the  commission  jointly,  the  ladgeAettngaaHUOwnCOeElc. — Under 

clerk  is  not  restrained  by  the  terms  of  a  statutory  provision  that  the  deposition 

the  rule  from  making  the  commission  must  be  taken  on  a  commission  issued 

so  as  to  give  authority  to  either  of  the  by  the  clerk  under  the  seal  of  the  court, 

commissioners  to  take  the  testimony,  a  commission  without  a  seal  issued  by  a 

Berghaus  v.  Alter,  9  Watts  (Pa.)  386.  judge  acting  as  his  own  clerk  isanul- 

ConuniBsion  Sent  to  Witness. — Where  Mty.  Blakeslee  v.  Dye,  i  Colo.  App.  it8. 

no  prejudice  is  alleged  or  shown,  the  Issvaaee  In  Yaoattoii. — In  Delaware 

fact  that  the  commission  to  take  the  it  was  held  tliat  a  commission  de  bene 

deposition  of  the  witness  was  sent  to  esse  to  take  a  deposition  of  a  witness 

the  witness  who  delivered   it  to  the  may  issue  in  vacation  without  applica- 

proper  officer,  who  took  the  deposi-  tion  to  the  court  or  its  special  order  or 

tion  and  made  proper  return  thereof,  direction.     Hays  v,  Johnson,  3  Houst. 

presents  no  ground  for  excluding  the  (Del.)  219. 

deposition.  Phelps  v.  Walkey,  84  Iowa  Where  a  clerk  can  only  issue  a  com- 

120.  mission  in  vacation  an  order  granted  by 

1.  Matter  of  Blipit. — Under  a  statute  him  in  term  time  is  invalid.     McCand- 

authorising  the  defendant  to  take  the  lass  v,  Polk,  10  Humph.  (Tenn.)  617. 

deposition  of  a  material  witness  in  cer-  Where  a  clerk  is  authorized  to  grant 

tain   cases,  the  Supreme   Court  will  an  order  for  a  commission  m  vacation^ 

award    a  writ  of  mandamus  compel-  there  should  at  least  appear  on  the 

ling  an  inferior  tribunal  to  make  the  affidavit  or  commission  some  written 

order  necessary  for  enabling  the  de-  memorandum,  signed  by  him,  officially 

f  endant  to  take    a  deposition  in  such  showing  the  ground  of  the  commission 

an    action.      Giboney   v,    Rogers,   32  and  the  notice  required  to  be  given 

Ark.  462.  to  the  adverse  party.     McCandlass  v, 

A  statutory  provision  that  where  a  Polk,  10  Humph.  (Tenn.)  617. 
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Votioe  and  IntcrrogatoriM. — The  issuance  of  a  commission  to  take 
depositions  is  generally  made  dependent  by  statute  upon  the  filing 
and  service  of  interrogatories  ^  to  be  accompanied  by  the  proper 
notice  of  the  proposed  action.* 

Ckmuaisslon  Abolialied. — The  Tennes-  thereafter,  file  cross-interrop:atories, 
see  Act  of  1852,  c.  161,  authorizing  together  with  the  name  or  names  of 
either  party  to  take  depositions  upon  the  commissioner  or  commissioners 
giving  leg;al  notice  to  the  opposing  onhisownpart,  if  one  party  receive  no- 
party  in  all  cases  in  which  they  might  ticeof  the  name  of  the  other's  commis- 
by  faw  be  taken,  without  an  order,  sioner,  his  negligence  to  name  another 
etc.,  abolished  the  necessity  of  a  com-  commissioner  will  be  considered  a 
mission  for  that  purpose.  Hoover  v,  waiver  of  his  right  to  have  two  com- 
Rawlings,  i  Sneed  (Tenn.)  287.  missioners.    Billingslea  v.  Smith,  77 

1.  See  f »/>tf,VIII.  2.  Interrogatories.  Md.  504. 

Where,  under  a    statute    providing  Where  a  statute  does  not  authorize  a 

that  a  commission  may  issue  upon  fil-  party  to  appoint  a  commissioner,  it  is 

ing  of  copy  of  the  interrogatories  in  unnecessary  that   the    commissioner's 

the  office  of  the  clerk  and  giving  to  name  should  be  stated  in  the  notice  to 

the  adverse  party  notice  thereof  ten  sue  out  the  dedimus.    Cole  v,  Choteau, 

days  before  the  issuance  of  the  com-  18  111.  439. 

mission,  interrogatories  were  filed  and  A  rule  for  the  issuance  of  a  commis- 

the  adverse  party  waived  in  writing  sion  should  designate  the  commission- 

the  privilege  of  filing  cross-interroga-  ers  sufficiently  to   inform  the  parties 

tories,  it  is  held  to  be  a  waiver  of  the  served   where  they  might    be  found, 

notice.    Cook  v.  Martin,  5  Smed.  &  Patterson  v.  Greenland,  37  Pa.  St.  510. 

M.  (Miss.)  379.  How  Sared. — Service  of  interroga- 

S.  Coxe  V.  Ewing,  4  Yeates  (Pa.)  tories  by  a  copy  left  at  the  office  of  the 

439;  Gooday  v.  Corlies,  i  Strobh.  (S.  attorney  of  the  opposite  party  is  suffi- 

Car.)  199;  Glenn  v.  Brush,  3  Colo.  a6;  cient  notice  of  the  taking  out  of  a  com- 

Corcran  v,  Anderson,  30  111.  95.  mission.     Randel  f .  Chesapeake,  etc., 

MlBSOurl  S0T.  Stat.  1B89  do   not  re-  Canal  Co.,  i  Harr.  (Del.)  233;  Eaton 
quire  that  the  opposite  party  shall  be  v.  Peck,  a6  Mich.  57.    See  aUo  Arnold 
given  notice  that  an  application  will  v,  Nye,  23  Mich.  286. 
be    made  for  a  commission   to  take  Service  of  a  rule  and  interrogatories' 
depositions  without  the  state,  but  the  on  the  executor  of  a  deceased  executor 
commission  is  issued  by  the  court  or  is  not  binding  upon  the  estate.    Mont- 
clerk  upon  a  proper  application  there-  gomery's  Estate,  3  Brews.  (Pa.)  306. 
for  under  section  4435.  Glenn  r.  Hunt,  How  Time  Esttmatsd. — Under  a  stat- 
120  Mo.  330.  ute  requiring  a  certain  number  of  days' 

iraaiA  of  Wttaess  Wittilield. — Where  notice  of  the  day  on  which  a  commis- 
npplication  is  made  by  the  adverse  sion  will  issue  to  be  given,  the  first  day 
party  for  the  names  of  witnesses  pro-  should  be  excluded,  and  the  last  day,  or 
posed  to  be  examined  on  commission,  the  day  on  which  the  commission  is  to 
and  they  are  not  furnished,  the  court  be  executed,  should  be  included.  Bon- 
may  grant  a  rule  requiring  the  names  ney  v,  Cocke,  61  Iowa  303. 
of  the  witnesses  to  be  filed  and  may  en-  Abridgment  of  Tlmo  of  Statutory  No- 
large  the  time  for  filing  cross-interrog-  tlce. — Without  some  statutory  author- 
atories.  Leggett  v.  Austin,  3  Pa.  L.  ity,  the  court  is  powerless  to  abridge  the 
J.  247.  time  of  the  notice  which  must  be  given 

VamliMr    GommlBSlonor.  —  Under     a  to  the  opposite  party.    Gibbs  r.  Gibbs 

statute  requiring  two  commissioners,  (Colo.  App.  1895).  40  Pac.  Rep.  781. 

unless  the  parties .  consent    that  the  When  Second  ITotloo  Unneeesaary. — 

commission  may  issue  to  one  (Code  After  the  filing  of    interrogatories,   a 

Md.),   and   a  rule  of  court  that  the  party  seeking  a  deposition  gave  notice 

party    applying   for  the  commission  that  at  a  particular  time  he  would  sue 

shall   serve    on  the   adverse  party   a  out  a  commission  to  take  testimony, 

copy  of  his   interrogatories    and   the  Thereafter  it  was  sued  out,  but  no  dep- 

name  or  names  of  the  commissioner  osition  was  taken  thereunder.     It  was 

Of  commissioners,   and  the  opposite  held  that  a  deposition  taken  under  a 

party  shall,  within  a  prescribed  time  c  >mmission    subsequently  issued   was 
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Imhaboo  upon  Ooadltloii  as  to  Ctwm  nwinlmtloii. — The  question  as  to 
whether  a  commission  may  issue  upon  condition  that  the  opposite 
party  be  permitted  to  cross-examine  orally,  is  one  which  depends* 
upon  the  statutes  in  each  state  regulating  the  manner  of  taking* 
such  depositions.^ 

d.  Form  and  Sufficiency— (i)  Generally.— Tht  authority  of 

the  commissioner  being  derived  from  the  commission,  it  should 
be  sufficient  to  meet  the  purpose  of  conveying  such  power.* 

admissible,  although  a  new  notice  was  witness,  and  that  the  partj  desiring 
not  given  nor  were  any  further  inter-  such  testimony  shall  give  to  the  other 
rogatories  filed.  Copeland  v.  Mears,  2  party  ten  days*  notice  and  one  day  in 
Smed.  &  M.  (Miss.)  5 19.  addition  thereto  for  every  100  miles  of 
Copies  of  the  affidavit  and  rule  for  travel,  etc..  the  issuing  of  two  coin- 
commission  and  interrogatories  were  missions,  one  to  take  the  testimony 
served  upon  counsel  for  the  adverse  upon  written  and  the  other  upon  oral» 
party,  but,  by  mistake,  the  commission  interrogatories,  is  not  contemplated, 
was  issued  out  of  a  court  other  than  Lewis  v.  Fish,  40  111.  App.  372. 
that  in  which  the  action  was  pending.  Deposition  of  a  Party — Wisconsin. — 
After  the  return  of  the  commission  Where  a  deposition  of  a  party  is  takenv 
another  was  issued,  from  the  proper  as  a  witness  on  his  own  behalf  without 
court,  on  the  papers  already  filed  and  the  state,  upon  commission  and  inter- 


without  any  new  service  of  copies 
thereof.  It  was  held  that  the  deposi- 
tion taken  under  the  second  commis- 
sion was  properly  admissible.  Horton 
V.  Arnold,  18  Wis.  212. 
issuance  after  Time  Fixed  in  Notice. 


rogatories,  the  adverse  party  will  not 
be  allowed  to  cross-examine  orally. 
Neeves  t'.  Grefrory,  86  Wis.  319. 

2.  The  commission  must  be  perfect 
when  it  leaves  tJie  hands  of  the  clerk 
and  cannot  thereafter  be  altered  ex- 


— The  fact  that  the  commission  was  not  cept  by  consent.     Worsham  v.  Goar^ 

issued  unttl  seven  days  after  the  day  4  Port.  (Ala.)4JT. 

fixed  in  the  notice  for  its  issuance  is  an  Signature  of  Clerk. — Where  a  com- 

*' unimportant  deviation."     Bonney  v.  mission  is  correct  in  otlier  respects^ 

Cocke,  61  Iowa  303.  the  inadvertent  omission  by  the  clerk 

1.  In  New  York  it  was  said  that  an  ' 


open  commission  should  not  issue 
except  under  extraordinary  circum- 
stances justifying  the  practice.  Dar- 
ling V.  Klock,  74  Hun  (N.  Y.)  248, 
revicwittff  the  cases  on  the  subject. 

But  it  was  also  held  that  the  court 
might,  in  its  discretion,  grant  a  com- 
mission upon  condition  that  the  oppo- 
site party  be  allowed  to  orally  cross- 
exan.ne.  Anderson  v.  West,  9  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  211; 
Clayton  v,  Yarrington,  16  Abb.  Pr. 
(N.'Y.  Supreme  Ct.)  273,  note. 

Under  Illinois  Bey.  Stat.,  c.  51,  ^  28, 
which  provides  that  when  a  party  de- 
sires to  take  the  evidence  of  a  nonresi- 
dent witness,  or  that  when  notice  shall 
be  given  that  a  commission  will  be  ap- 


who  issued  it  to  attach  his  signature- 
will  not  vitiiitp  it.     Steptoe  v.  Read, 
19  Gratt.  (Va.)  i. 

Where  a  commission  is  issued  under 
the  authority  of  the  court  and  con- 
tains the  signature  of  the  judge,  the 
signature  of  the  clerk  is  not  necessary. 
Goodyear  v.  Vosburph,  41  How.  Pr. 
(N.  Y.  Supreme  Ct)  421. 

Issned  by  Deputy  Clerk. — ^The  fact 
that  a  commission  was  issued  by  the- 
deputy  clerk  and  not  by  the  clerk  wilL 
not  invalidate  it.  Brooks  v.  Brooks,. 
i6  S.  Car.  621. 

Surplusage. — The    insertion    by   the- 
clerk  in  the  commission  of  the  direc- 
tion that  it  should  be  returned  at  a  time 
when  there  would  be  no  court  holden, 
is  surplusage   and   will   not  affect  the- 


plied  for  to  take  the  testimony  of  a  validity  of   the   deposition.     Scott    v. 

nonresident,  the  adverse  party,  upon  Baber,  13  Ala.  182. 

giving  the  other  three  days' notice  in  Annexing    Statutory    FroYislon.  —  Idu 

writing  of  his  election  to  do  so,  may  AVw  I'ork.  section  16  of  2  Rev.  Stat. 

have  a  commission   to  take  evidence  394  (now  Code  Civ.  Pro.,  §  901)  was  rc- 

upon  oral   interrogatories,    upon   the  quired  to  be  annexed  to  every  commis- 

taking  of  which  either  party  may  ap-  sion,  but  this  provision  was  held  to  bc- 

pear    in  person  and   interrogate   the  directory.     Hall   7*.   Barton,   25  Barb^ 
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(2)  Seal. — The  commission  should  be  issued  under  the  seal  of 
^e  court.^ 

(3)  Name  of  Appointee. — The  person  upon  whom  the  authority 
to  take  a  deposition  is  conferred  by  commission  should  be  named 
therein.* 

(N.  Y.)  274 ;  Williams  v,  Eldridge,  i  Hemphill  v,  McBride,  12  Smed.  &  M. 

Hill  (N.  Y.)  249.  (Miss.)  620. 

OoplM  of  Interrogatories  Annexed. —  How  Omission  Aided. — Where,  by  an 

'The  fact  that  copies  of  interrogatories  agreement  entered  into  by  the  counsel 

are  annexed  to  the  commission  will  not  on   both  sides,  which  appears  in  the 

InTalidate  a  deposition  taken  thereun-  margin  of  a  commission,  a  party  has 

4er,  where  the  originals  remain  on  file  been   named    to   take    testimony,    al- 

in  the  oflice  of  the  clerk,  and  there  is  though  he  has  not  been  named  in  the 

•no  pretense  that  the  copy  was  imper-  commission,  his   authority  to  execute 

feet  or  differed  in  any  respect  from  the  the  commission  cannot  be  questioned, 

originals.     Stone  v.  Stillwell,  23  Ark.  Morrison  v.  White,  16  La.  Ann.  100. 

444.  By  Consent. — By  consent  of  the  par- 

1.  Freeman  v,  Lewis,  5  Ired.   (N.  ties,  a  foreign  commission  may  be  is- 

Car.)  91 ;  Sehorn  v,  Williams,  6  Jones  sued  without  naming  the  commissioner, 

^N.  Car.)  575.  .and  the  name  may  be  filled  in  by  the 

Where  a  commission  is  issued  with-  part>-  taking  the  testimony.     Carlyle 

ont  a  seal  no  authority    is  conferred  v,  rlumer,  11  Wis.  99;  Hall  v.  Lay,  a 

apon   the  commissioner,  and  deposi-  Ala.  529. 

iions  taken  thereunder  are  inadmissi-  Where  the  plaintiff  in  a  suit  before  a 

ble.  Tracyv.  Suydam,  3oBarb.  (N.  Y.)  justice  of  the  peace  gave  notice  of  an 

fxo;  Mason,  etc..  Organ  Co.  v.  Pugs-  application  for  a  commission  to  take  the 

ley,  19  Hun   (N.  Y.)   282;    Ford   v.  testimony  ofa witness, said  commission 

Williams,  24  N.  Y.  359;  Whitney  v,  to  be  directed  to  C,  but,  on  settling  the 

Wyncoop,  4  Abb.  Pr.  (N.  Y.  Supreme  interrogatories,  the  parties  agreed  to 

Ct.)  370;  Plummer  v.  Roads,  4  Iowa  substitute  K.  as  commissioner,  in  the 

587;  Blakeslee  9.  Dye,  i  Colo.  App.  place  of  C,  and  the  justice  inserted  the 

118.  name  of  K.  in  the  commission,  and  the 

ABMOdment  by  Affixing  Seal. — A  com-  commission  was  in  fact  executed  and  re- 
mission may  be  amended  by  affixing  turned  by  K.,  but  the  justice  inadvert* 
the  seal  of  the  court  out  of  which  it  is-  entlv  omitted  to  strike  out  the  name 
sued  and  returning  the  deposition  and  of  (J.  from  the  caption  to  the  interroga- 
amended  commission  to  the  officer  who  tories,  where  it  had  been  inserted,  pur- 
took  it,  with  leave  to  require  the  wit-  suant  to  the  notice,  it  was  held  that 
tie^s  to  reappear,  and  upon  his  reap-  this  was  an  error  which  did  not  vitiate 
pearance  to  read  over  the  deposition  the  commission  or  the  return  thereof. 
to  him  and  require  him  to  subscribe  Hall  v.  Barton,  25  Barb.  (N.  Y.)  274. 
and  swear  to  the  same  and  certify  the  Vaxlanoe. — ^A  deposition  will  not  be 
cause  back  to  court.  Byington  v.  suppressed  for  a  mere  variance  in  the 
Moore,  62  Iowa  470.  certificate  and  in  the  commission  rela- 

S.  Guice    V.  Parker,  46   Ala.   616;  tive   to  the  commissioner's   name,   if 

Worsham  v.  Goar,  4  Port.  (Ala.)  441 ;  his  identity  sufficiently  appears  otTier- 

Maryland  Ins.  Co.  v.  Bossiere,  9  Gill  wise.   Byington  t;.  Moore,  62  Iowa  470. 

ik  J.  (M-d.)  i2t;  Ragan  x>.  Car  gill,  24  A  variance  between  the  application 

Miss.  540;  Rupert  v.  Grant,  6  Smed.  for  the  commission  and  the  commis- 

■ft  M.<Miss.   4';8;  Hemenway  v.  Knud-  sion  executed  and  returned,  in  respect 

eon,  73  Hun  <  N.  Y.)  227;  Sydnor  i'.  to  the  middle  name  of  the  commis- 

Palmer,  29  Wis.  226;  Mobleyt^.  Hamit,  sioner,  furnishes  no  ground  for  a  re- 

I  A.  K.  Marsh.  (Ky.)  590;  McCand-  jection  of  the  deposition;  the  question 

lasS/tr.  Polk,  10  Humph,  (Tenn.)  617;  in  such  a  case   merely  resolves  itself 

Oliver    v.    State    Bank,    11    Humph,  into  a  question  of  identity.    Cronkhite 

<TenD.)  74.  v.  Mills,  76  Mich.  669. 

Bfisefe  of  duuBglng  after  Issuance. — A  On  the  issuance  of  a  commission 

commission  is  vitiated  by  the  insertion  addressed  to  any  judge  or  justice  of 

after  its  issuance  of  the  names  of  two  the    peace    of    Louisiana    instead    of 

different    persons    as    commissioners.  Alabama,  which  was  intended,  the dep- 
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DolgnatiOD  by  Title  of  Ofloe. — But  where  it  may  be  issued  to  certain 
designated  officers,  it  is  held  sufficient  if  the  title  of  the  office 
appears,  though  the  party  is  not  named.^ 

(4)  Residence  of  Commissioner, — The  sufficiency  of  commissions 
has  also  been  called  into  question  by  reason  of  the  manner  of 
directing  them  in  respect  of  the  residence  of  the  commissioner.* 

(5)  Names  of  Witnesses, — The  names  of  the  witnesses  to  be  ex- 
amined should  be  set  out  in  the  commission,^  and  where  a  com- 

osition  was  taken  before  a  magistrate  the  peace  in  anj  of  the  United  States 
in  Alabama  and  was  filed  in  the  clerk's  or  territories,  a  tUtdimtu  to  take  dep* 
office  for  several  months  before  the  ositions  directed  to  any  judge  or  jus- 
trial,  and  it  was  held  that  the  court  tice  of  the  peace  in  die  citj  of  New 
properly  refused  the  motion  of  the  Orleans  was  held  bad,  because  the 
adverse  party  to  take  the  interroga-  court  would  not  presume  that  New 
tones  as  confessed  or  to  dismiss  the  Orleans  is  a  municipal  subdivision  d 
suit.   Morris  v.  White,  38  La.  Ann. 855.  one  of    the   United   States.     Ober  v. 

m  Um  Altacmattte.^ Where  the  law  Pratte,  t  Mo.  8ou 

contemplates  the  issuing  of  a  commis-  But  where  the  commission  was  di- 

sion  to  some  officer,  either  by  the  name  rected  to  an  officer  in  the  state  of  Illi* 

of  his  office  or  br  his  individual  naote  n<^s,  it  was  held  sufficient,  under  s 

and    official    title,    it  is  irregular  to  statute  authorising  such  an  officer  io 

direct  it  to  several  officers  in  &e  altera  that  state  to  take  a  deposition  under  a 

native.    Levally  v.  Harmon^  ao  Iowa  commission.     Borders  v.   Barber,  8t 

533.  Mo.  636. 

A  commission  issued  to  G.  W.  S.,  or  See  also  Lyon  v.  Barrows,  13  Iowa 
any  justice  of  the  peace  of  L.  ccmnty,  438,  wherein  me  court  held  that  undet 
does  not  authorize  any  other  justice  but  a  statute  in  force  at  that  time  commts- 
G.  W.  S.  to  take  the  deposition,  for  the  sions  to  take  depositions  in  the  United 
reason  that  the  commission  must  be  is*  States  and  Canada  should  name  the 
sued  to  a  person  certain.  Campbell  v.  county  and  state  in  which  the  commis* 
Woodcock,  2  Ala.  41.  See  also  Kirk  sioner  resided,  but  that  when  a  depo- 
ts. Buttle,  6  Ala.  67^  To  the  contrary,  sition  was  to  he  taken  in  a  foreign 
see  Doe  v.  King,  V  How.  (Miss.)  lac.  country,  the  commission  should  state. 

1.  Borders  v.   Barber,  8c   Mo.  636;  the  name  of  the  city  or  town  in  which 

Earl  V.  Hurd, 5  Blackf.  ( Ind.)  248 ;  Sher-  the  officer  resided, 

ifr  V,   Hull,  37   Iowa  174;  Brown  v.  $.  Shaffer  t;.  Wilcox,  2  Hall  (N.  Y.) 

Luehrs,  79  111.  575;  Brackett  V,  Nikirk,  502;    Wright  v.  Jessnp,  3   Duer  (N. 

20  111.  App.  ^35.  Y.)  6a2\  Hemenway  v,  Knudson,  73 

BulBeieiit  DMdgBatiom. — ^A  commission  Hun  (N.  Y.)  227;  Pilmer  r.  Branch 

**to  any  notary  public  in  and  for  Dan-  of  State  Bank,  16  Iowa  321.    See  also 

phin  Co.,   Pa.,''  is  not  an  insufficient  Temison  v.  Citizens*  Savings  Bank,  85 

designation  of  the  notary  because  of  the  N.  Y.  546. 

use  of  the  abbreviations  of  county  and  But  in  Pennsylvania^  it  was  said  (in 

Penns,vlvania.     Gilman  v.  Sheets,  78  1849)  that  it  never  had  been  the  prac- 

lowSi  499.  tice  in  that  state  to  name  the  witnesses 

A  dedimus  directed  *'  to  any  officer  to  be  examined  under  a  foreign  com- 
legally  authorized  to  take  depositions"  mission,  either  in  the  rule  for  a  corn- 
was  held  to  be  sufficient  when  the  depo-  mission,  or  in  the  interrogatories,  or  in 
sition  was  actually  taken  before  an  offi-  the  commission  itself.  Heaton  v.  Find- 
cer  who  was  empowered  to  take  deposi-  lay,  12  Pa.  St.  304. 
tions  under  the  statute.  Hobbs  v.  God-  Error  in  Name. — A  clerical  error  in 
love,  17  Ind.  364.  See  also  Dambmann  the  name  of  a  witness  named  in  the 
V.  White,  48  Cal.  439,  where  it  is  held  commission  is  immaterial  where  the 
that  the  presumption  will  be  indulged  error  is  corrected  by  the  interroga- 
that  the  court  issuing  the  commission  tories  and  the  witness  appears  and 
appointed  a  person  qualified  to  act.  testifies  and  no  one  is  misled.    Ellis 

8.  Under  a  statute  providing  that  v.  Spaulding,  39  Mich.  366. 

depositions  may  be  taken  in  certain  A  variance  in  the  spelling  of  the  first 

cases  before  any  judge  or  justice  of  name  of  a  witness  in  the  commission 
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mission  may  issue  without  naming  the  witnesses,  the  statute  des- 
ignating the  form  of  the  commission  should  be  complied  with.^ 

(6)  Style  of  Cause. — While  the  commission  should  appear  to  be 
in  the  particular  cause  in  which  it  is  issued  and  in  which  it  is 
offered,  irregularities  which  do  not  destroy  the  substantial 
certainty  in  this  regard  will  be  immaterial  * 

2.  Interrogatoriei. — The  interrogatories  settled  in  the  manner 

required  should  be  filed  before  the  commission  goes  out,^  and 

and     interrogatories     is     immaterial  the    record.    Jordan    v.    Hazard,    lo 

where  the  pronunciation  of  the  name  Ala.  221. 

spelled  in  either  waj  is  the  same.   Marr  Where  a  firm  is  a  party,  it  is  unnec- 

V.  Wetzel,  3  Colo.  2.  essarj  to  state  in  a  commission   the 

1.  A  dedimus  directed  to  a  judg^  of  names  of  all  the  parties  composing  the 

another  state,  authorizing  him  to  cause  firm,  hut  it  is  sufficient  to  describ^  the 

to  come  before  him   such  person  or  firm  by  its  style.     Evans  v,  Morris,  i 

persons  as  shall  be  named  by  the  plain-  Ala.  511^ 

tifF  or  his  attorney,  is  not  sufficient  un-  There  is  no  objection  to  a  commfs- 

der  a  statute  authorizing  the  court  in  sion  that  the  name  of  the  plaintiff  is 

which  the  action  is  pending,  or  the  stated  individually  instead  of  as  execu- 

clerk  thereof,  in  vacation,  on  the  appli-  tor ;    the  commission   in  this  respect 

cation  of  the  party  wishing  to  use  the  may  be  amended  by  the  interrogatories, 

testimony  of  the  witness  residing  out-  Reese  v.  Beck,  24  Ala.  651. 

side  of  the  state,  to  award  or  issue  a  The  fact  that  the  dedimus  in  naming 

commission  under  the  seal  of  the  court  the  defendants  fails  to  show  that  they 

to  any  )udge  or  justice  of  the  peace  of  were  sued  as  administrators  is  imma- 

any  state,  territory,  kingdom,  or  em-  terial  where  it  does  not  appear  that  the 

pire,  authorizing  him  to  cause  tocome  opposite   party  was  misled  or  that  he 

before  him  such  person  or  persons  as  had  any  other  suit  pending  against  the 

shall  be  named  by  either  party,  his  at-  same  parties.     Hobbs  v,  G^love,  17 

torney.  or  agent.    McLean  v.  Thorp,  4  Ind.  359 

Mo.  256.  Where  a  commission  represents  the 

t.  Soflleieilt  Form. — A  commission  is  plaintiff  as  suing  individually  instead  of 
sufficient  which  states  in  its  caption  as  executor,  it  may  be  amended  in  that 
the  name  of  the  parties  and  the  court  respect  by  the  interrogatories.  Reese 
in  which  the  suit  is  pending,  followed  v.  Beck,  24  Ala.  651. 
by  a  copy  of  the  order  for  the  commis-  The  deposition  will  not  be  sup- 
si  on  and  then  the  commission  in  which  pressed  because  the  names  of  all  the 
the  commissioner  is  directed  to  ex-  parties  to  the  bill  are  not  inserted  in 
amine  the  witnesses  'Mn  the  above-  the  commission,  where  the  adverse 
mentioned  suit."  Stone  v.  Stillwell,  23  party  has  had  the  benefit  of  a  cross- 
Ark.  444.  examination.    Wanzer  v.  Hardy,  4  Wis. 

A  commission  to  take  a  deposition  329. 

that  recites  that  it  issued   from  the  It  is  error  to  exclude   a  deposition 

Supreme  Court  of  McDowell  county,  merely  for  a  misdescription  of  the  title 

for  a  suit  pending  in  McDowell  Supe-  of  the  suit  in  the  commission  under 

rior  Court,  authenticated  by  the  signa-  which  it  was  taken  where  it  was  evi- 

ture  of  the  clerk  and  seal  of  the  Supe-  dent  that  the  adverse  party  could  not 

rior  Court  of  McDowell  county,  is  so  be  misled  or  injured  by  the  clerical  er- 

palpable  a  misprision  as  to  authorize  ror.     McCraven  v.  McGuire,  23  Miss, 

ic  to  be   regarded   as  a    commission  100. 

issuing  from  the  Superior  Court.  Dob-  8.  Wiggins  f.  Pryor,  3  Port.  (Ala.) 

son    V.    Finley,    8   Jones    (N.    Car.)  430;  Hatton  v,  McClish,  6  Md.  407. 

495.  Second  Commluion. — Where  the  prac 

Vames  of  PartiM. — In  stating  the  case  tice  is  to  take  depositions  upon  inter- 
in  the  commission,  the  party  was  rogatories  filed,  a  deposition  taken 
called  '^Robert  G.  H."  instead  of  under  a  second  commission  sued  out  is 
"Roland  G.  H."  and  it  was  held  that  admissible,  where  no  deposition  was 
it  was  merely  a  clerical  misprision  taken  under  the  original  commission, 
which  was  amended  by  other  parts  of  without  a  new  filing  of  interrogatories 
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proper  notice  thereof  given  to  the  opposite  party;*  and  where 
the  connmission  issues  before  the  expiration  of  the  period  allowed 

or  a  new  notice  of  the  suinp  out  of  the  and  accompanvinp  the  commission,  it 

commission;  but  this  rule  does  not  pre-  is    sufficient.  'Halleran  v.  Field,    23 

vail  where  the  practice  is  to  pive  notice  Wend.  (N.  Y.)  38. 

of    the  taking   of  depositions  upon   a  1.  Garner  v.  Cutler,  28  Tex.  176. 

particular  daj  at  an  appointed  place.  Under  a  statute  requiring  the  filing 

Copeland   v.  Mears,  2   Smed.   &   M.  and  senice  of  interrogatories  and  no- 

(Miss.)  519.  dee    of  the  taking  of  the  deposition, 

When  NewZntexTOgatorlMNeoMBary. —  the  failure  of  the  record  to  show  that 

When  a  deposition  is  once  taken  upon  such  interrogatories  were  ever  served, 

interrogatories  filed,  the  efficacj  of  the  or  that  any  notice  was  given  of  the 

interrogatories  is  exhausted   and    the  time  at  which  the  commission  would 

part}'  has  no  right  to  retire  the  deposi-  issue,  is  so  defective  as  to  justif  j  the 

tion  for  any  cause  without  refiling  the  court    in    rejecting    the    deposition, 

original,  or  filing  additional  interroga-  Saunders  v,  Erwin,  2  How.    (Miss.) 

tories  and  giving  notice  to  the  adverse  732. 

party,  as  required  by  statute.    Foster  Amendment  of  Refeam. — On    motion 

V.  Smith,  3  Coldw.  (Tenn.)  474.  before  trial  to  suppress  the  deposition 

gupplemantazy  Interrogatoriea. — Sup-  of  a  witness  for  failure  to  give  notice 
piementary  interrogatories  or  questions  of  the  filing  of  the  interrogatories,  the 
not  sent  with  the  commission  are  Ir-  sheriff  may  amend  his  return  so  as  to 
regular  unless  the  party  against  whom  show  that  notice  was  in  fact  given, 
the  answers  are  to  be  used  had  notice  Stuckey  v,  Bellah,  41  Ala.  700. 
and  consented  that  they  be  propounded,  Proof  of  Notice. — ^That  a  notice  of  the 
or  unless  they  arc  authorized  by  the  filingof  interrogatories  was  given  may 
terms  of  the  commission.  Matthews  v.  be  proved  without  giving  notice  to  pro- 
Dare,  20  Md.  248.  duce  the  notice  in  question.     Quinley 

SetUlng  fiiterrogatorlei. — Under  stat-  v.  Atkins,  9  Gray  (Mass.)  370.     See 

utory  provisions  providing  that  inter-  also  Thompson  v.  Herring,  27  Tex. 

rogatories  to  be  attached  to  a  commis-  282. 

sion  shall  be  settled  by  a  judge,  the  Service  of  a  copy  of  interropatories 
judge  cannot  deny  or  curtail  the  right  under  a  commission  in  compliance 
to  answer  questions  pertinent  to  the  with  the  requirements  of  a  rule  of 
issue,  but  may  disallow  questions  not  court  may  be  proved  by  parol.  Pur- 
pertinent.  Uline  V.  New  York  Cent.,  ner  v.  Piercy,  40  Md.  212.  Contra^ 
etc.,  R.  Co.,  79  N.  Y.  175.  Saunders  v.  Erwin,  2    How.  (Miss.) 

The  judge  should  allow  only  such  732. 
questions  as  relate  to  the  issues  which  Waiver. — The  acceptance  of  service 
are  to  be  tried.  MacDonald  t\  Garri-  of  "the  within  interrogatories"  and 
son,  9  Abb.  Pr.  (N.  Y.  C.  PI.)  178.  waiver  of  "the  five  days*  notice**  of  cop- 
In  settling  interrogatories  it  is  only  ies  of  notice  and  interrogatories  is  a 
proper  for  the  court  to  look  to  the  waiver  of  a  copy  of  the  interrogatories 
questions  and  not  to  the  competency  filed,  and  also  the  time  they  should 
of  the  witness,  as  that  may  be  waived  remain  in  the  office  before  the  com- 
by  the  party.  Wilcox  %''.  Dodge,  23  mission  issued.  Moore  r.  Gammel, 
Abb.  N.  Cas  (N.  Y.  Supreme  Ct.)  209.  13  Tex.  120. 

A  commissioner  has  no  authority  to  Where  the  record  shows  that  a  de- 
settle  interrogatories  to  be  annexed  to  fendant  consented  to  the  issuance  of  a 
a  commission  before  the  hour  fixed  in  commission  and  that  he  admitted  serv- 
the  notice  of  settlement.  Cronkhite  ice  of  plaintifT's  interrogatories  before 
V.  Mills,  76  Mich.  669.  its  issuance,  he  will  not  be  heard  toob- 

Where  nothing  appears  to  the  con-  ject  that  the  commission  issued  irreg- 

trary  it  will  be  presumed  that  inter-  ularly  and  without  notice.     Cherry  v. 

rogatories  were   settled   in  the  usual  Baker,  17  Md.  75. 

way  under  statute  and  rules.    Angell  To    Disclaiming    Defendant. —  Under 

V.  Kosenbury,  12  Mich.  241.  Rev.  Stat.  Texas,  art.  2240,  dispensing 

When  the  judpe  who  settles  the  in-  with  the  necessity  of  serving  a  copy  of 

terrogatorics  indorses  his    allowance  the  interrogatories  on  the  adverse  party 

thereof  on  the  back  of  the  commission  the  depositions  are  admissible  without 

by  referring  to  them  as  annexed   to  no<:ice  of  filing  of  the  interrogatories 

496 


Xettm  Rogatory.  DEPOSITIONS.  ITatnre  and  Origin. 

by  statute  or  rule  of  court  for  the  filing  of  cross-interrogatories, 
it  will  be  rejected.^ 

UL  Lettebs  BO0ATOBY — 1.  Definition. — By  letters  rogatory  is 
meant  a  request  by  the  court  in  which  a  suit  is  pending  to  the 
proper  tribunal  in  a  foreign  country  to  procure  the  testimony  of 
witnesses  residing  within  the  jurisdiction  of  the  latter,  for  use  in 
the  former.* 

2.  Nature  and  Origin. — ^Distingniihod  from  Commifiion. — The  distinc- 
tion between  a  commission  and  letters  rogatory  or  letters  inquisi- 
tory,  sometimes  so  called,  is  that  under  the  former  the  rules  of 
procedure  are  established  by  the  court  issuing  the  commission 
and  are  entirely  under  its  control,  while  under  the  latter  the 
methods  of  procedure  must,  from   the  nature  of  the  case,  be 

as  to  those  defendants  disclaiming  any  not    issue    until   the   cross-interroga- 

title  to  the  land  in  dispute.     Galbraith  tories  are  filed,  and  this  period  extends 

T'.  Howard  (Tex.  Civ.  App.  1895),  32  S.  over  ten  days,  there  is  no  ground  on 

W.  Rep.  803.  which  the  deposition  can  be  assailed 

Where  a  Statute  Hakes  no  ProYifllon  for  irregularity  in  taking  it.  EastTen- 

fbr  mterrogatorles  the  depositions  can-  nessee,  etc.,  R.  Co.  xk  Watson,  90  Ala. 

not  be  objected  to  on  the  ground  that  41.     See  also  Case  v.  Cushman,  i  Pa. 

they  were  taken  without  the  service  of  St.  241. 

interrogatories.    Moore  v,  Willard,  30  Interrogatories  Filed  before  Notice. — 

S.  Car.  615.  Where  interrogatories  were  filed,  and 

1.  Van  Amringe  r.  Ellmaker,  4  Pa.  on  the  same  day  a  copy  thereof  and 

St.  281.  notice  of  the  time  of  filing  was  served 

Additional  Gommlsfllon  to  Cross- exam-  on  the  adverse  party  and  ten  full  days 

ine. — Where  due  notice  of  a  commis-  for  filing  his  cross-interrogatories  were 

sion,  regularly  obtained,  to  take  the  allowed    before   the    issuance  of   the 

deposition  of  a  witness  has  been  given  commission,  there  was  held  to  have 

to  a  party  who  fails  to  file  cross-inter-  been  a  sufficient  compliance  with  sec- 

rogatories  within  the  usual  time,  and  tion  2879  ^^  ^^^  Georgia  Code  relating 

waits  until  the  commission  is  executed  to  the  filing  of  interrogatories  to  be 

and  returned,  he  cannot  then,  without  annexed  to  the  commission,  and  that 

an  order  of  court  and  previous  notice  the  testimony  taken  was  not  objection- 

to  the  other  party,  take  out  a  commis-  able  on  the  ground  that  the  notice  was 

sion  to  **  cross-examine'*  on  "cross-  served  after  the  filing  of  the  i  nterroga- 

interrogatories  V  filed,  and  embrace  in  tories.      Malone  v,  Robinson,  77  Ga. 

them  leading  questions  to  the  witness.  719. 

McKinney  v.  Dows,  3  Watts  (Pa. )  250.  AbBonce  of  CrosB- interrogatories — Pre- 

Where  a  defendant  had  crossed  the  sumption.- -Under  a  statute  giving  a 
original  set  of  interrogatories  sued  out  right  to  take  out  a  commission  on  the 
by  plaintiiT  after  their  execution  and  fifth  day  after  notice  given  of  the  filing 
return,  the  defendants  may  sue  out  of  interrogatories,  if  the  cross-inter- 
additional  cross-interrogatories  and  rogatories  are  not  included  in  the 
lay  a  ground  for  impeachment  of  the  commission  it  must  be  presumed  that 
witness,  and  they  do  not  thereby  make  they  were  not  filed  when  the  com- 
him  their  witness.  Killian  z;.  Augusta,  mission  was  issued.  McKinney  v. 
etc.,  R.  Co.,  79  Ga.  234.  O'Connor,  26  Tex.  5. 

Cross  interrogatories  Filed  before  Com-  2.  Benedict's  Adm.,  ^  533;  Anony- 

misslon Issues. — Although  a  statute  pro-  mous,  59  N.  Y.  314;  Kuehling  v.  Le- 

vides  that  cross-interrogatories   must  berman,  9  Phila.(Pa.)  163;  Republic  of 

be  filed  within  ten   daj-s  after  notice  Mexico  v.  Arrangois,  3  Abb.  Pr.  (N. 

served  of  the  filing  of  the  direct  in-  Y.  Supreme  Ct.)  472.     See  also  infra^ 

terrogatories,  yet,  as   the   purpose  is  \y^\\\.  Proceedings  in FederalCourts, 

only  to  enable  a  commission  to  issue  They  are  also  called  a  commission 

after  the  expiration  of  ten  days  from  suhmutucB,    Benedict's  Adm.,  ^  533; 

the  time  the  notice  is  served,  if  it  does  State  v.  Bourne,  21  Oregon  218. 
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altogether  within  the  control  of  the  foreign  tribunal  which  is 
appealed  to.^  So  it  has  been  said  that  the  ordinary  commission 
is  the  preferable  method  of  taking  a  deposition ;  *  but  this  can- 
jiot  be  of  unrestricted  application,  because  the  very  exigency 
which  renders  the  letters  rogatory  invaluable  makes  the  ordinary 
commission  valueless,  as  where  the  witness  lives  in  a  country  by 
the  laws  of  which  its  citizens  and  officers  cannot  exercise  the 
functions  of  commissionen* 

Origlm. — The  practice  is  said  to  be  unknown  to  the  common  law, 
and  its  origin  is  found  in  the  civil  law  ;^  but  it  has  always  obtained 
in  admiralty,'  and  is  said  to  be  an  inherent  power  in  all  courts  of 
justice,  because,  by  the  law  of  nations,  courts  of  difiFerent  coun- 

1.  Since  the  laws  of  a  state  cannot  v.  Arrangois,  3  Abb.  Pr.  (N.  Y.Super. 
be  executed  in  a  foreign  country,  nor  Ct.)  473,  i  HofTman's  Ch.  Pr.  481. 
conditions  prescribed  for  the  x)enorm-  The  New  Tork  decisions  cited  in  the 
anoe  of  a  request  which  is  based  en-  preceding  note  are  also  based  upon 
tirelj  upon  the  comity  of  nations,  and  the  ground  that  the  depositions  could 
which,  if  granted,  is  altogether  ex  gra-  be  taken  upon  the  ordinary  commis- 
^f  A,  it  would  seem  that  aie  manner  of  sion  provided  by  statute,  and  the  stat- 
executing  letters  rogatory  is  within  utory  provision  in  that  state  as  to 
the  rules  prescribed  by  the  foreign  when  .letters  rogatory  will  issue  re- 
tribunal  rendering  the  service.  Kueh-  quires  satisfactory  proof  that  the  ends 
ling  v.  Leberman,  9  Phila.  (Pa.)  163;  of  justice  will  be  better  promoted 
Ferrie  v.  Public  Administrator,  3  thereby,  though  it  vests  the  issuance 
Bradf.  (N.  Y.)  264.  in  the  discretion  of  the  court,  whether 

Preieaoe  of  Coimsal.— -A  deposition  a  commission    could   be  executed  in 

taken  under  letters  rogatory  will  not  foreign  country  or  not.     Bliss's  N.  Y. 

be  rejected  because  of  the  attendance  Ann.  Code  (4th  ed.),  vol.  2,  f  91  v 

of  the  attorney  of  one  of  the  parties,  In  Lincoln  v.  Battelle,  6  Wena.  (N. 

where  it  appears  that  such  attendance  Y.)  476,  the  depositions  of  witnesses 

was  conformable  to  the  practice  of  the  were  admitted,  though  the  witnesses 

foreign  tribunal.     Kuehling  v.  Leber-  w^ere  not  sworn  by  the  commissioners 

man,  9  Phila.  (Pa.)  163.  but  by  the  local  authorities,  the  com- 

8.  In  Farnsworth  v.  Pierce,  7  Vt.  missioners    being  prohibited    by  the 

83,  the  court  expressed  this  opinion,  authorities  of  the  island  of  St  droix, 

saying:  **  But  it  is  said  that  letters  where  the  deposition  was  taken,  from 

rogatory  may  be  issued,  and  the  courts  administering  the  oath, 

of  other  countries  may  deign  to  take  In  State  v.  Bourne,  21  Oregon  228, 

the  testimony  for  us.     But  why  obtest  wherein  letters  rogatory  were  issued  by 

foreign  tribunals  to  do  that  for  us  that  the  court  of  one  state  to  the  court  of 

we  can  better  do  for  ourselves,  by  ap-  another,  an  ordinary  commission  hav- 

pointing  a  competent  individual  ?  "  ing  previously  failed  of  its  purpose,  the 

In  Ferrie  t*.  Public  Administrator,  court  said :  "  It  appertains  to  the  ad- 

3  Bradf.  (N.  Y.)  264,  the  court  said  :  ministration  of  justice  in  its  best  sense, 

'*The  commission  rogatoire,  invoking  and   its  exercise  is  now  common  and 

the  aid    of    foreign   tribunals,  in   the  unquestioned  among  civilized  nations, 

form  suggested  by  the  coimsel  for  the  It  is  true,  the  duty  may  not  be  imposed 

French  claimants,  presents  no  advan-  by  positive  local   law,  but  it  rests  on 

tages  and  is  exposed  to  the  objection  national  comity,  creating  a  duty  that 

that  it  removes  the  investigation  from  no  state  could  refuse  to  fulfil  without 

the  control  of  this  court,  and  from  the  forfeiting  its  standing  among  the  civi- 

operation  of  those  rules  of  evidence  lized  states  of  the  world.** 

which  prevail  in  American  tribunals.**  4.  Kuehling  v,   Leberman,  9  Phila. 

See  also  Anonymous,  59  N    Y.  314;  (Pa.)  163. 

Froude  v.  Froude,  i  Hun  (N.  Y.)  76.  5.  i  Hoffman*8  Ch.  Pr.  482;  State  v, 

S.  See in/ra^  Will,  Proceedings  in  Bourne,  21   Oregon  218.      See    article 

Federal  Courts^     Republic  of  Mexico  Admiralty,  vol.  i,  p.  285. 
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tries  are  mutually  bound  to  lend  each  other  aid  to  promote  the 
ends  of  justice.* 

X.  TsA  OFwma — 1.  Oeneial  Statement. — It  is  a  primary  rule 
that  the  person  taking  a  deposition  must  be  one  authorized  by 
law  to  take  it ;  *  but  the  practitioner  is  necessarily  referred  to  the 
statutes  of  his  own  state  for  the  purpose  of  ascertaining  the 
proper  officer  before  whom  a  deposition  may  be  taken,  since  the 
extent  of  the  treatment  of  the  subject  which  can  be  appropriately 
made  here  is  limited  to  various  judicial  interpretations  and  con- 
structions of  such  statutes.^ 

1.  Benedict's  Adm.,  §  533 ;  State  v.  In  Mlcliigan  it  was  held  that  the  pre- 

Bourne,  21  Oregon  218.  sumption  would  be  indulged  that  a 

*'  When  the  testimony  of  a  foreign  notary  public  in  Illinois  was  qualified 

witness  is  necessary,  the  court  before  to  administer  an  oath,  and  a  deposition 

which  the  action  is  pending  may  send  taken  before  him  would  be  admissible, 

to  the  court  within  whose  jurisdiction  but  that  to  show  the  incompetency  of 

the  witness  resides  a  writ  either  patent  the  notary  the  statute  books  of  Illinois 

or  close,  usually  termed  a  letter  roga-  could    be   introduced.     Pinkham    v. 

toiy,  or  a  commission  sud  mutuee  vi-  Cockell,  77  Mich.  270. 

dssitudinis  obtentu  ac  in  juris  subsid'  Effect  of  Btlpiilatlon.^A  depositioii 

turn,  from  those  words  contained  in  it."  sworn  to  by  stipulation  before  a  notanr 

State  V,  Bourne,  21  Oregon  218.  public  having  general  authority  to  ad- 

a.  Gilly  V.  Singleton,  3  Litt.  (Ky.)  minister  oaths  and  to  take  affidavits  is 

250;  Crichton  v.  Smith,   34   Md.  42;  evidence   by  force  of  the  stipulation 

I>odd  V.  Northrop,  37  Conn.  216.  and  the  power  of  the  notary  to  admin- 

▲  Jiutlce  of  tlie  Feaoe,  in  his  capacity  ister    oaths,    although    there    is    no 

as  justice,  has  no  authority  ex  officio  to  authority  in  the  notary  to  act  as  com- 

take  depositions  without  a  commission  missioner.   Crone  v,  Angell,  14  Mich, 

for  that  purpose.     Ragan  v.  Cargill,  34  340. 

Miss.  540.  Where  it  was  stipulated  that  certain 

FM^Qzy  cannot  be  predicated  upon  a  depositions  ''  may  be  taken  before  L. 

deposition  sworn  to  before  an  officer  P.  Fisher,   a  justice  of  the  peace  at 

not  authorized  by  the  law  of  the  state  Woodstock,"  etc.,  it  was  held  that  the 

in  which  it  is  to  be  read  to  take  it.  Phil-  stipulation  was  a  concession  that  there 

lipi  V,  Bowen,  2  Pa.  St.  20.  was  a  person  named  L.  P.  Fisher,  oc- 

In  What  OapactlF- — A  magistrate  in  cupying  the  official  position  of  justice 
taking  a  deposition  acts  in  a  ministerial,  of  uie  peace  at  the  place  mentioned, 
and  not  in  a  judicial,  capacity.  Cooper  and  was  an  agreement,  under  the  stat- 
ic. Bakeman,  33  Me.  376.  ute,  for  that  person  to  take  the  deposi- 

The  power  conferred  by  statute  on  a  tion.    Blackie  v.  Cooney,  8  Nev.  41. 

notary  or  other  officer  in  taking  depo-  S.  Clerk  of  Court. — ^A  statutory  pro- 

sitions,  to  commit  a  witness  to  the  jail  vision  that  depositions  may  be  taken 

of  the  county  for  refusing  to  answer  a  without  the  state  before  the  clerk  of  a 

anestton,  is  not  judicial  in  the  sense  of  court  of  record  will  not  authorize  the 

tie  constitution,  conferring  all  judicial  reading  of  a  deposition  before  a  county 

power  upon  the  courts  of  the  state.  De-  clerk  in  the  absence  of  any  evidence 

Camp  V,  Archibald,  50  Ohio  St.  618.  that  he  was  a  clerk  of  a  court  of  record. 

Impeaeblng    Anthoxity    of   Qffloer. —  Bolds  v.  Woods,  9  Ind.  App.  657. 

Upon  exceptions  to  a  deposition  which  Judge  In  Another  State. — Where,  by 

purported   to   have  been   taken  by  a  statute,  any  judge  in  any  other  state  is 

notary  public,  it  was  held  competent  expressly  empowered  to  take  deposi- 

to  show,  by  parol  evidence,  that  the  tions  without  the  state,  a  judge  of  the 

person  taking  it  had  previously  ceased  court  of  such  other  state  may  take  the 

to  be  a  notary  by  the  acceptance  of  an-  deposition  whether  he  is  authorized 

other  office  of  profit ;  and  that  fact  be-  by  the  statutes  of  that  state  to  do  so  or 

ing  thus  established,  the  deposition  not.     City  Bank  v.  Young,  43  N.  H. 

was  properly  suppressed.  Biencourtt^.  457. 

Parker,  27  Tex.  558.  Jostlce  of  Pe«oe. — ^A  statute  authoriz- 
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2.  Officer  Named  in  Notice. — When  the  statute  fixes  the  officer 
before  whom  depositions  may  be  taken  upon  notice,  the  name  of 
the  officer  is  immaterial,  and  the  fact  that  a*  deposition  is  taken 
before  an  officer  of  a  different  name  will  not  affect  the  validity  of 
the  deposition.* 

8.  Belation  of  Officer  to  Parties. — Under  statutes  prescribing 
qualifications  for  officers  before  whom  depositions  may  be  taken, 
as  that  they  should  not  be  interested  in  the  event  of  the  cause, 
or  of  kin,  or  counsel  to  the  parties,  a  person  who  sustains  the  re- 
lation of  agent  or  attorney  to  one  of  the  parties  to  a  cause  is  in- 
competent to  take  a  deposition  therein.^     So,  also,  relationship  of 

in^  the  taking  of  a  deposition  before  See  also  infra^  XI.  Notice  of  Taking 

a  judge  of  the  court,  countj  judge,  or  Depositions, 

court  commissioner  does  not  authorize  A  deposition  purporting  to  be  taken 
the  taking  of  a  deposition  before  a  jus-  before  the  clerk,  and  signed  by  the 
tice  of  the  peace.  Hinchliff  v.  Hin-  deputy,  was  held  in  Texas  not  objec- 
man,  i8  Wis.  130.  tionable.  Allen  v.  Hoxey,37  Tex.  320. 
Magistrate's  Appointment.  —  Where  8.  eaiOQid  be  Unbiasad. — A  commU- 
depositions,  taken  out  of  the  state,  sioner  to  take  testimony  without  the 
may  be  received  in  the  discretion  of  state  should  be  a  person  who  has  no  biis 
the  court,  it  is  essential  that  the  mag-  or  prejudice  in  reference  to  the  litigtnt 
istrate  taking  the  deposition  should  be  or  to  the  cause.  McLean  -v.  Adams,  45 
a  commissioner  appointed  by  the  au-  Hun  (N.  Y.)  189. 
thorlty  of  the  state  wherein  it  is  pro-  Former  AJrent. — Depositions  taken 
posed  to  read  the  deposition.  George  before  one  who  has  acted  as  the  agent 
V,  Nichols,  32  Me.  179.  of  the  party  in  the  same  cause  are  in- 
▲  Commissioner  of  the  State  of  Ten-  admissible.  Smith  v.  Smith,  a  Me.  408. 
nessee  appointed  by  the  governor  is  Former  Appearance  as  Oomisel.— So, 
an  officer  within  the  M.  &  V.  Code,  ^  also,  when  the  officer  had  previously 
219,  authorized  to  take  depositions  to  be  appeared  as  counsel  in  the  cause  in  the 
read  in  Tennessee.  Bailey  v.  Brooks,  taking  of  other  depositions.  Whicher 
II  Heisk.  (Tenn.)  i.  See  also  Mc-  v,  Whicher,  11  N.  H.  348;  Cutler  r. 
Candlass  v,  Polk,  10  Humph.  (Tenn.)  Maker,  41  Me.  594. 
617 ;  Johnson  v.  Cocks,  12  Ark.  673.  But  where  a  deposition  was  taken  by 
Btlpnlatlon — ^Waiver.  —  A  deposition  a  magistrate  who  had  previously  ap- 
taken  out  of  the  state  of  Indiana  to  be  peared  as  counsel  at  a  trial  of  the  action, 
used  In  evidence  in  that  state  is  invalid  in  behalf  of  the  attornej  by  whom  it 
if  taken  before  any  other  than  an  of-  was  commenced,  and  subsequently  was 
ficer  authorized  by  the  laws  of  Indiana  retained  as  counsel,  but  was  not  of 
to  take  depositions,  whether  the  officer  counsel  at  the  time  he  took  the  deposi- 
before  whom  it  was  taken  was  so  au-  tion,  it  was  held  that  such  magistrate 
thorized  by  the  laws  of  such  other  was  not  legally  incompetent  to  take 
state  or  not,  and  although  the  party  the  deposition  and  that  its  admission 
objecting  had  waived  dedimus  and  cer-  or  rejection  on  the  ground  of  prejudice 
tificate  of  the  official  character  of  the  was  a  matter  within  the  discretion  of 
officer.  Thompsons.  Wilson, 34 1 nd. 94.  the  court.  Wood  v.  Cole,  13  Pick- 
But  a  stipulation  waiving  all  objec-  (Mass.)  279. 
tions  to  the  form  of  taking  a  deposition  Where  a  magistrate  by  whom  a  dep- 
was  held  in  Utah  to  be  a  waiver  of  the  osition  on  the  part  of  the  defendant 
objection  that  it  was  taken  before  a  was  taken  testified  that  he  was  a  friend 
notary  public  instead  of  before  a  com-  of  the  defendant,  and  had  felt  it  to  be 
missioner.  Homberger  v.  Alexander,  his  duty  to  aid  him  all  in  his  power,  bT 
II  Utah  363.  his  advice,  etc.,  in  defending  himself 
1.  Alexander  v,  Alexander,  5  Pa.  St.  against  the  suit,  that  he  was  present 
277;  Daggett  V,  Tallman,  8  Conn.  178;  with  the  defendant  and  his  counsel  at 
Williams  v,  Chadbourne,  6  Cal.  559;  the  taking  of  other  depositions  before 
City  Bank  v.  Young,  43  N.  H.  457.  another  magistrate,  and  that  he  made 
But  see  Henry  v,  Huntley,  37  Vt.  316.  suggestions  to  them,  that  the  defend- 
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the  officer  to  parties  interested  in  the  event  of  the  suit,  within 
prescribed  degrees,  is  sometimes  a  disqualification.^  The  officer 
should,  of  course,  not  be  interested  in  the  event  of  the  suit.' 

ant  said  he  should  want  him  to  take  osition  of  the  witness  is  taken  is  in- 

5ome  depositions  in  the  case  and  he  competent  to    act    as    commissioner, 

(hen  told  the  defendant  that  he  desired  Bryant  v,  Ingraham,  i6  Ala.  1 16. 

to  avoid  any  conversation  which  would  Bon-ln-Law.  —  Where    a    deposition 

be  unfavorable  to  a  proper  discharge  was  taken  hj  a  justice  of  the   peace 

of  his  duties,  that  he  thereafter  acted  who  was  the  son-in-law  of  one  of  the 

34  a  magistrate  impartially  between  parties  in  the  action,  but  no  fraud  or 

the  parties,  and  that  the  plaintiff  had  partiality  was  alleged,  it  was  held  that' 

himself  agreed  to  a  commission  au-  the  justice  was  not  **  interested  in  the 

thorizing  him    to  take  other  deposi-  event  of ^  the  cause,"  within  the  mean- 

tions  in  the  case  and  had  declared  him-  ing  of  Stat.  i797i  c.  35,  §  i,  and  that  the 

sell  satisfied  with  his  impartiality  in  deposition  might  be  admitted  in  evi- 

taking  the  same,  it  was  held  that  this  dence.    Chandler  v.  Brainard,  14  Pick, 

deposition  was  properly  admitted  in  (Mass.)  285. 

eTidence,  because  the  magistrate  was  BelatUm  to  Hominal   Party. — Where 

not   counsel   or  attorney  within   the  the  next  friend  of  a  party  to  the  suit 

statute,  and  there  was  no  ground  for  has  no  interest  in  the  subject-matter 

presuming  that  the  deposition  was  not  therein  his  brother  is  competent  to 

taken  impartially.    Coffin  v,  Jones,  13  act  as  commissioner.     Jordan  v,  Jor- 

Plck.  (Mass.)  441.  dan,  17  Ala.  466. 

Fanner    of  Ooviuel. — A    magistrate  The  brother-in-law  of  one  who  has 

taking  a  deposition  in  behalf  of  one  of  in  his  possession  bonds  which  are  the 

the  parties  was  a  law  partner  of  the  subject-matter  of  the  suit,   but   who 

counsel  of  the  party,  had  himself  been  claims  no  interest  therein  and  is  not 

coansel  for  the  party  in  another  case,  affected  by  the  decision  in   favor    of 

and  was  employed  to  draw  up  the  no-  either  of  the  real  parties,  is  not  dis- 

tice   for    taking    the  deposition.     His  qualified    to    take  a  deposition  as   a 

partnership,    however,   had    been    re-  magistrate.     Culver    v.   Benedict,    13 

ccntly  formed  and  did  not  embrace  the  Gray  (Mass.)  7. 

sail  in  question.    It  was  held  that  the  2.  Surety  on  Ooit  Bond. — Objection  to 

deposition  was  inadmissible  because  of  a  deposition  that  the  officer  by  whom  it 

the  statutory  provision  (Gen.  Stat.,  tit.  was  taken  and  returned  was  a  surety  on 

I,  §  141)  that  "  the  party,  his  attorney,  the  bond  for  costs  of  the  party  offering 

orany  person  interested  shall  not  write,  the  deposition    in    evidence   is    good. 

draw  up,  or  dictate  any  deposition.'*  Floyd  v.  R,ice,  38  Tex.  341. 

Dodd  :*.  Northrop,  37  Conn.  216.  Here  Identity  of  Name,  of  itself,  is  not 

Oeeavyliiir  Oflloe  with  Attorney. — The  sufficient  to  establish  the  fact  that  the 

fact  that  the  officer  who  took  the  depo-  commissioner  before  whom  a  deposition 

«ition  of  the  witness  occupied  the  same  is  taken  is  thesame  person  who  i.s  shown 

office  as  an  attorney  for   one  of  the  by  the  papers  in  the  cause  to  be  an  in- 

parties,  or  the  fact  tha't  he  had  acted  as  terested  party,  and   therefore   incom- 

attorney  for  one  of  the  parties  in  other  petent  to  act  as  commissioner;  conse- 

causes,  will  not  furnish  a  reason  for  quently  a  deposition  will  not  be  sup- 

■nppresfiing  the  deposition.     Burton  T^  pressed  because  of  the  identity  of  name. 

Galvesron,  etc.,  R.  Co.,  61   Tex.  526;  Colgin  v,  Redman,  20  Ala.  051. 

Singer  Mfg.  Co.  v,  McAllister,  21  Neb.  When  Otijeotlon  UnaTaJlable. — Where 

350.  it  is  apparent  that  the  interest  of  the 

1.  Within  SlztlL  Degree. — A  justice  of  officer  is  for  the  party  objecting,  the  ob- 

the  peace  related  within  the  sixth  de-  jection  will  be  of  no  force.     Ballard  v. 

?ree  to  one  of  the  parties  to  a  cause  Perry,  28  Tex.  347, 

is  disqualified    to    take   a  deposition  Preevmiitlon. — The  court  will  presume 

therein,  and   is  liable  in  trespass  for  that  the  commissioner  is  neither  of  kin 

committing  a  witness  for  refusing  to  nor  counsel  to  the  parties  until  thecon- 

tenifj  in  such  case.     Call  t*.  Pike,  66  trary  is  shown.    Gregg  v,  Mallett,  iii 

Me.  "i^o.  N.  Car.  74. 

BroOier-ln-Law. — ^A  brother-in-law  of  See  also  Williams  v,  Rawlins,  33  Ga. 

tbe  party  at  whose  instance  the  dep-  117,  wherein  it  appears  from  the  state* 
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4.  irnder  Cmnrniwioa — a.  Nature  of  Authority. — ^A  person 
empowered  by  a  commission  to  take  testimony  is  pro  hoc  vice 
an  officer  of  the  court,^  and  his  authority  is  derived  from  the 
commission  itself.* 

b.  Who  may  be  Appointed. — The  commissioner  need  not  be 
an  officer  authorized  to  administer  an  oath  outside  of  the  author- 
ity conferred  by  the  commission.' 

5.  Designation  in  the  Commission. — See  supra^  VI II.  i .  d.  Farm  and 
Sufficiency. 

6.  Execution  by  Commissioner  Not  Hamed. — The  authority  con- 
ferred upon  a  particular  person  is  personal  and  cannot  be  dele* 
gated,^  but  the  commission  should  appear  to  have  been  executed 
by  the  person  named  therein.* 

ment  of  facts  that  counsel  were  offered  must  be  one  specially  mentioned  bj 

an  opportunitj  to  »how  the  interest  of  statute.    Nevrton   v.    Brown^    i    Utah 

the  officer  who  took  the  deposition,  such  287. 

officer  being  at  the  same  time  an  attor-  And  la.  Ttacaa  the  district  coarts  have 

ney  of  the  court.  no  power  to  appoint,  to  take  depositions, 

1.  Gulf  City  Ins.  Co.  v.  Stephens,  any  one  not  authorized  bj  the  general 
51  Ala.  121 ;  Blackie  v.  Cooney,  8  Ney.  laws  of  the  state  to  take  them.  State  v, 
41;  Peters  r.   Rand,  108  Pa.  St.  255;  Cardinas,  47  Tex.  251. 

Frank  v,   Colhoun,  59  Pa.   St.   381;  OonmilMioner  of  a  Stela. — Acommis* 

Arnold  t*.  Lightner,  i  Pa.  Di  st.  Rep.  si  oner  appointed  by  the  governor  of 

792;  Williams  v.  Eldridge,  i  Hill  (N.  another    state    to    take    a  deposition 

Y.)  249;  Bradford  v.  Cooper,   i  La.  within  the  state  is  not  a  public  officer 

Ann.  325.  of  the  latter,  but  is  an  officer  of  the 

2.  Herndon  v.  Givens,  16  Ala.  261 ;  state  under  whose  authority  he  is  ap- 
Marr  v,  Wetzel,  3  Colo.  2 ;  Adams  v,  pointed  who  is  allowed  by  the  ccmiity 
Graves,  18  Pick.  (Mass.)  355 ;  Clement  legislation  of  the  state  to  exercise 
V,  Durgin,  5  Me.  9;  Seymour  v.  Far-  within  it  like  power  in  the  execution 
rell,  51  Mo.  95.  of  his  office  as  other  state    officers. 

3.  Phillipi   V,  Bowen,  2  Pa.  St.  20,  Lyman  v.  Hayden,  118  Mass.  422. 
Humphries  v.  McCraw,   5   Ark.   61 ;  4.  Cappeau  v.  Mtddleton,  i  Har.  ft 
Williams  v,  Rawlins,  33  Ga.  117;  Mc-  G.  (Md.)  154. 

George  i'.  Walker,  65  Mich.  5 ;  Adams  5.  See  infra^  XV.  CertifcaU. 

V.  Graves,  18  Pick.  (Mass.)  355;  Clem-  Depositions  taken  under  a  commia- 

«nt  V.  Durgin,  5  Me.  o  ;  Marr  r.  Wet-  sion  directed  to   "George  Dunlair" 

2el,  3  Colo.  2 ;  Bradford  v.  Cooper,  i  are  not  admissible  when  they  purport 

La.  Ann.  325.  to  have  been  taken  by  '^  George  Duo- 

Under   the    Massachusetts  General  bar.*'     Breyfogle  t^.  Beckley,  16  S.  & 

Statutes,  c.   131,  %  38,  providing  that  R.  (Pa.)  264^ 

a  deposition  '*  may  be  taken  l>efore  a  Utemattf*    OOTimlialwi. — ^Where    a 

justice  of  the  peace  in  this  state,  or  commission  to  take  a  deposition  in  a 

before  commissioners  appointed  under  foreign  port  was  directed   to  a  com- 

the  authority  of  the  state  or  govern-  missioner    specially    named,  and,    in 

ment  in  which  the  suit  is  pending,**  a  case  of  his  absence^  to  a  magistrate, 

commissioner  appointed  by  the  court  of  the  magistrate's  certificate  of  the  ab- 

another  state,  under  the  authority  of  scnce  of   the  commissioner  specially 

its  laws,  to  take  a  deposition  within  the  named  was  deemed  sufficient  evidence 

state,  to  be  used  in  a  suit  pending  in  of  that  fact  to  render  the  deposition 

such  other  state,  is  appointed  by  au-  admissible    in    evidence.     Savage    v. 

thority  of  that  state,  and  is  qualified  to  Brickhead,  20  Pick.  (Mass.)  167. 

administer  an  oath  upon  which  perjury  Uunaterial  IMffnrsBOt  In  Hame. —  A 

may  be  predicated.    Com.  v.  Smith,  zi  commission    addressed    to    **  Willimn 

Allen  (Mass.)  243.  Ogle*'  and  returned  executed  by  *'  Wil- 

Bvfe  In  VtiQi  an  officer  appointed  to  liams  Ogle  ^  was  held  good.    Rust  v, 

take    a  deposhion  without   the  state  Eckler,  41  N.  Y.  488. 
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Joint  OommiMJim — A  commission  directed  to  two  commissioners 
must  in  some  states  be  executed  by  both,*  or,  if  it  may  be  exe- 
cuted by  one  upon  any  condition,  that  condition  should  appear 
to  exist  ;^  though  it  is  also  proper  in  some  states  to  issue  a.  com- 
mission to  several  persons  to  be  executed  by  either.* 

XI.  VoTiCE  of  TAxnro  Bepositiohs — 1.  NeoeBsity  of  Hotiee. — Of 
necessity,  the  party  against  whom  a  deposition  is  intended  to  be 
read  should  have  notice  of  the  time  and  place  of  the  taking,^ 

1.  See  also  sufra^  VIII.  i.  h.  Apfli-  missioner  named  bj  one  of  the  parties 
cation  for.  did   not  attend  at  the    execution  of 

One  Gommlflslfmer  Incompetent. —  If  the   commission.     Pennock  v.   Free* 

one  of  two  commissioners  who  exe>  man,  i  Watts  (Pa.)  401. 
cnted  a  certificate  and  commission  was        Where  there  is  but  one  commission, 

unable  to  write,  but  made  his  mark,  it  directed  to  several  persons  residing  in 

will  be  presumed  that  he  could  neither  different  counties,  authorizing  them, 

read  nor  write,  and  the  deposition  is  in-  or  either  of  them,  to  take  depositions, 

admissible.     Osten  v,  Carej,  23  Ga.  4.  but  the   authority    to  each   commis- 

Bj  Ooneent. — Where  parties  to  the  sioner  does  not  restrict  him  to  action 
taking  of  depositions  consented  that  if  within  the  county  in  which  he  re- 
one  commissioner  were  not  present  the  rides,  there  is  no  irregi>Iarity  in  the 
examination  might  be  taken  before  the  taking  of  a  deposition  by  a  commis- 
olher,  it  was  held  that  the  fact  that  one  sioner  in  a  county  other  than  the  one 
commissioner  was  at  the  place  of  the  in  which  he  resides  and  which  is  des- 
execution  of  the  commission  at  the  time  ignated  in  the  commission.  Nussear 
it  was  received  and  thereafter,  but  was  v.  Arnold,  13  S.  &  R.  (Pa.)  323. 
absent  therefrdm  on  the  production  and  A  joint  commission  issued  to  a  for- 
examination  before  the  other  commis-  eign  country  contained  a  nomination  by 
sioner,  did  not  invalidate  the  deposition  plaintiff  of  commissioners,  setting  out 
taken,  in  the  absence  of  any  proof  of  their  profe^^sion  and  places  of  residence, 
abuse  or  of  unfairness  or  partiality  on  and  the  defendant  merely  named  two 
the  part  of  the  commissioner  before  persons  **  of  London."  Commission- 
whom  the  examination  was  taken,  ers  nominated  by  plaintiff  caused  in- 
Leetch  v.  Atlantic  ^iut.  Ins.  Co.,  4  quiries  to  be  made  before  the  commis* 
Daly  (N.  Y.)  518.  sioners  named  by  defendant,  and  not 

A  joint  commission  empowered  J.  G.  being  able  to  find  them  they  executed  a 

H.  or  W.  H.  and  A.  S.  to  execute  a  com-  commission  e*  parte  and  it  was  held 

mission,  and  subsequently  the  parties  that  the  commission  was  properly  exe- 

agreed  that  A.  D.  and  W.  H.  should  be  cuted.     Pigott  v.   Holloway,   i   Binn. 

joint  commissionera.    It  was  held  that  (Pa.)  436. 

the  commission  was  improperly  exe-        Rev  Toxk.-^When  a  com  mission  is 

cuted  and  returned  by  J.  G.  H.  and  A.  directed  to  two,  either  or  both  of  them 

D.     Kingsbury  v.  Kimball,  33  Pa.  St  being  authorized  diereby  to  execute  it, 

518.  and  the  return  is  signed  by  onlv  one  of 

2.  Under  a  rule  providing  that  them,  it  will  be  presumed  that  lie  alone 
"  should  any  or  either  of  the  commis-  was  present  at  its  execution,  though  the 
sioners  fail  to  attend  at  the  time  and  worda**  by  virtue  of  a  com  mission  •  •  * 
place  for  taking  testimony  after  be-  to  us  directed "  appear  in  the  caption 
ing  notified  thereof,  any  one  or  more  of  the  return.  Williams  v.  Eldridge,  x 
commissioners    named    in    the    com-  Hill  (N.  Y.)  249. 

mission  may  proceed  to  execute  the  IfflMJirigpi. — Under  a  statute  direct- 
same,"  a  return  to  a  commission  which  ing  that  depositions  shall  be  certified 
names  several  commissioners  must  by  the  commissioner  or  commissioners, 
show  that  they  were  notified  of  the  or  a  majority  of  them,  a  deposition 
time  and  place  of  the  execution  of  the  taken  before  two  of  three  commissioners 
commission.  Mair  v.  January,  4  Minn,  named  is  admissible.  Stone  v.  Can- 
239^  non,  9  Smed.  &  M.  (Miss.)  595. 

t.  Pennaylraiila.  —  Testimony  taken  4.  Alabama, — Ulmer    v.  Austill,    9 

in  another  state  upon  a  joint  commis-  Port.  (Ala.)  \^*}\  Milton  ti,  Rowland, 

sion  is  admissible  although  the  com-  11  Ala.  732;  Garnett  v.  Yoe,  17  Ala. 
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though   in   a    few  cases,    depending  upon    statutory   construe- 

74;  Oxford  Iron  Co.  v,  Quinchett,  44  the  notice  is  sufficient  to  authorize  the 

Ala.  487.  taking  of  the  deposition  of  but  one, 

California. — Ellis  v,   Jaszynskj,   5  the  proper  practice  is  to  suppress  the 

Cal.  444.  deposition  not  authorized  by  the  no- 

Colorado, — ^Jones   v.   Carruthers,   i  tice.     Pape  v.  Wright,  116  Ind.  502. 

Colo.  291.  Insdbrency   Proceedings. — In   a   pro- 

District  of  Columbia. — Dunlop  v,  ceeding  in  re  by  an  assignee   of    an 

Munroe,  i  C ranch  (C.  C.)  536.  insolvent   estate,  for   the   purpose  of 

Maine. — Allen    v,    Doyle,   33   Me.  enabling  him  to  procure  information 

420,  Harris  v.  Brown,  63  Me.  51.  relative  to   alleged  concealed   assets, 

Maryland. — Boreing  v.  Singery,  2  there  is  no  adverse  party,  and  hence  no 

Har.    &  J.  (Md.)  455;  Collins  r.  Elli-  notice  is  necessary.    State  i;.  Ingerson, 

ott,  I  Har.  &  J.  (Md.)   i;  Johnson  v,  62  N.  H.  437. 

Kraner,    2    Har.    &   M.    (Md.)  243;  Where  Defendant   Ii  a  Here    Stake- 
Young  V.  Mackall,  4  Md.  362.  holder,  and  a  suit  is  instituted  by  agree- 

Massachusetis. — Daniels  v.  Bullard,  ment  of  the  parties  to  try  the  right  of 

Quincy  (Mass.)  41 ;  Davis  v.  Allen,  14  the  plaintiff  or  others  to  moneys  held 

Pick.  (Mass.)  313;    Bryant  v.   Com-  by  defendant,  the  notice  of  the  taking 

monwealth  Ins.  Co.,  9  Pick.  (Mass.)  of  the  deposition  on  behalf  of  a  third 

485.  person  should  be  given  as  well  to  such 

Michigan, — Brown  v.   Watson,    66  third  person  as  to  the  defendant.  Nich- 

Mich.  223.  Olson  v.  Eichelberger,  6  S.  &  R.  (Pa.) 

Nebraska. — Farrington  v.  Stone,  35  546. 

Neb.  456.  A^onnment  Supplying  naee  of  Ko- 

New    Hampshire. — Cater    v.    Mc-  tice. — Where  no  notice  is  given  of  the 

Daniel,  21  N.  H.  231 ;  Carlton  v,   Pat-  time  and  place  of  the  actual  taking  of 

terson,  29  N.  H.  580;  Deming  v.  Fos-  the  deposition,  an  adjournment  of  the 

ter,  42  N.  H.  165.  matter  by  the  commissioner  will  not 

New  Jersey. — Parker  v.  Hayes,  23  supply  the  place  of  the  notice,  where 

N.  J.  Eq.  186.  there  is  no  statutory  provision  for  such 

New  Tork. — Watson   v.   Delafield,  adjournment.    Parker  v.  Hayes,  23  N. 

Col.  &  C.  Cas.  (N.  Y.)  407;  Kirby  v.  J.  Eq.  186. 

Watkeys,  Col.  &  C.  Cas.  (N.  Y.)  316;  Unneceesarj  Hotioe. — ^The  fact  that  a 

Elverson    v.    Vanderpoel,  41   N.  Y.  notice  was  given  which  was  not  neces- 

Super.  Ct.  257.  sary  will  not  render  the  deposition  in- 

North    Carolina. — Sloan   v.    Willi-  admissible.     Wainwright  v,  Webster, 

ford.  3  Ired.  (N.  Car.)  307.  11  Vt.  576. 

Ohio. — Houpt    V.    Houpt,     Wright  New  Notloe. — New  notice  of  the  tak- 

(Ohio)  156;  Brown  v.  Raft  of  Timber,  ing  of  the  deposition  should  be  given- 

I  Handy  (Ohio)  13.  where,  on  the  original  notice,  the  ad- 

Pennsyh'ania, — Vincent  v.  Huff,  4  verse  party  attended  and  waited  for  a 

S.  &  R.  (Pa.)  298;  Gilpin  v.  Semple,  reasonable  time,  but  after  he  left  the 

1  Dall.  (Pa.)  251;  Hamilton  V.  Menor,  deposition    was    taken.     Stockton    v. 

2  S.  &  R.  (Pa.;  70.  Williams,  Walk.  (Mich.)  120. 

Utah, — Newton  v.  Brown,  i   Utah  Where  the  magistrate  before  whom 

287.  a  deposition  is  to  be  taken  adjourns  the 

Km»<»ir/.-^Burge8s  v,  Grafton,   10  time  of  taking  it  because  the  deponent, 

Vt.  321 ;  Hopkinson  v.  Watson,  17  Vt.  although  duly  summoned,  did  not  at- 

91 ;  Briggs  v.  Green,  33  Vt.  565.  tend,  under  the  provisions  of  Rev.  Stat., 

Virginia. —  Collins    v,    Lowry,    2  c.  133,  §  36,  it  is  not  necessary  to  give  a 

Wa.Rh.  (Va.)  75 ;  Stubbs  v.  Burwell,  2  new  notice  to  the  adverse  party,  where 

Hen.  &  M.  (Va.)  536;  Unis  r.  Charl-  he  had  been  duly  notified  of  the  time 

ton,  12  Gratt.  (Va.)  4B4;  Fant  v.  Mil-  first    appointed    and    did   hot  attend. 

ler,  17  Gratt.  (Va.)  187.  Dorrance  v.  Hutchinson,    22  Me.  357. 

West  Virginia. — Buster  v.  Holland,  But  see  Kelly  v.  Martin,  53  Kan.  380; 

27  W.  Va.  511.  Hamilton  v.  Menor,  2  S.&  R.(Pa.)  70. 

Wisconsin. — Fowler    v.    Colton,    i  Where  a  demurrer  has  been  stricken 

Pin.  (Wis.)  331.  out  on  the  ground  that  it  was   inter- 

Sereral  Witnesses. — If    the   deposi-  posed  for  delay,  the  court  may,  to  pre- 

tions  of  two  witnesses  are  taken,  and  vent  further  delay,  require,  as  a  condi- 
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tion  *  or  the  prevailing  practice,  notice  is  not  required  * 

WaiTtr  of  VotlM. — Notice,  however,  may  be  expressly  or  impliedly 
waived,*  as  by  the  personal  presence  of  the  party  entitled  to 

tion  of  the  right  to   answer,  that  the  when  a  foreign  commission  issues  no 

defendant  stipulate  that  the  deposition  notice  is  necessary,  but  it  is  enough  if 

may    be    taken    on    notice    previously  the   interrogatories  filed  be  sent  ou^ 

given.    Sleep  v,  Heymann,  57  Wis.  493.  with  the  commission ;  sufficient  oppor- 

Pennsylvanla. — Under  the  prevailing  tunity,  however,  should  be  given  the 
practice  in  Pennsylvania  the  testimony  adverse  party  to  enable  him  to  exhibit 
maj'  be  taken  by  deposition  anywhere  cross-interrogatories  before  the  com- 
within  the  state  upon  notice,  but  can-  mission  is  sent  out.  Baltimore,  etc., 
not  be  used  if  the  witness  lives  within  R.  Co.  v.  State,  60  Md.  449;  Owings 
forty  miles,  unless  he  has  been  subpoe-  v,  Norwood,  2  Har.  &  T.  (Md.)  98; 
naed  or  cannot  be  found;  but  testimony  Parker  v.  Sedwick,  4  Gill  (Md.)  318; 
without  the  state  is  required  to  be  Calvert  v.  Coxe,  1.  Gill  (Md.)  95;  Hat- 
taken  by  coovnission.  Bibbey  V.  Metro-  ton  v.  McClish,  6  Md.  407;  Parker  v. 
ropolitan  L.  Ins.  Co.,  3  Pa.  Dist.  Rep.  Sedwick,  5  Md.  281.  And  see  Law 
234,  t;.  Scott,  5  Har.  &  J.  (Md.)  438. 

HeceBsity  of  Notice  ty  AdTono  Party.  Where  the  law  requires  no  notice  in 

— Where  the  notice  required  by  statute  writing,  nor  limits  the  proof  of  notice 

is  given  and  the  party  is  present  at  the  to  any  specific  form,  it  is  sufficient  if 

time  and  place  stated  therein  but  de-  it  satisfactorily  appear  to  the  court  in 

clines  to  take  the  deposition,  the  ad-  which  the  deposition  is  offered  as  evi- 

verse    party   may   take  it.      Crabb  v,  dence  that  the  adverse  party  had  due 

Orth,  133  Ind.  11.  notice  of  the  taking  of  the  deposition 

Under  the  Illinois  Statute  (Rev.  SteX.  in  the  very  case  to  which  it  relates. 

C'  51  >  §§  2^1  28),  the  party  who  gives  Matthews  v.  Dare,  20  Md.  248. 

notice  that  he  will  sue  outa  dedlmus  to  Louislaiia. —  Where   cross-interroga* 

take  testimony  upon  written  interroga-  tones  have  been  propounded  to  a  wit- 

tories,  after  receiving  notice  that  the  ness  under  a  commission,  notice  to  the 

party  to  whom  the  notice  was  given  has  party  by  whom  they  were  propounded 

elected  to  take  the  deposition  on  oral  of  the  time  and  place  of  taking  the 

interrogatories,  should  reply,  with  a  no-  testimony  is  unnecessary.    Stat.  25th 

tice  of  the  time  and  place  where  such  March,  1828,  §  9;  Bradford  v.  Cooper, 

depositions  will  be  taken  on  oral  in-  i  La.  Ann.  325. 

terro^atories.    Lewis  v.  Fish,  40  111.  HasBachuaettB  —  Notice  to  Agent.  — 

App.  372.  Where  a  commission  is  issued  to  any 

1.  Miller   v.  Young,  2   Cranch  (C.  magistrate  in  a  foreign  state  to  take 

C.)  53.  the  deposition  of  unnamed  witnesses. 

Failure  of  Statute  to  Beqvlre. — Notice  and  the  party  procuring  the  depo- 
ts not  necessary  where  the  statute  au-  sition  files  interrogatories,  but  the 
thorizing  the  taking  makes  no  provision  adverse  party  declines  putting  cross- 
for  notice.  Wisdom  v.  Reeves  (Ala.  interrogatories  but  requests  that  his 
1895)1  ^^  ^^*  Rep.  13.  agent  at  the  place  of  the  caption  should 

Notice  or  Written   Interrogatories. —  have  notice  to  attend  the  examination. 

Where  a  witness  resides  without   the  the  deposition  may  be  excluded  where 

state  but  in  a  different  county  from  the  such  notice  is  not  given.    Bryant  v. 

place  of  trial  his  deposition  may  be  taken  Commonwealth     Ins.     Co.,     9    Pick. 

either  upon  notice  or  written  interroga-  (Mass.)  486. 

tones.     Fabian  v.  Davis,  5  Iowa  456.  Vennont. — Depositions   taken  to  be 

Befasal  to  Join  In  Interrogatories. —  used  before  auditors  appointed  by  the 
Under  statutory  provisions  (Ark.  Dig.,  County  Court  without  notice  and  with- 
^  55t  §^  9-~i<2)  that  if  one  of  the  parties  out  filing  are  admissible,  in  view  of 
renise  to  join  in  the  interrogatories,  the  the  long  practice  of  that  court  in  that 
commission  may  nevertheless  issue,  respect,  and  although  the  statute  re- 
there  is  no  necessity  for  notice  if  notice  quires  notice  and  filing  with  reference 
of  the  application  for  a  commission  has  to  depositions  taken  to  be  used  in  the 
been  given.  O'Neill  v,  Henderson,  15  County  Court.  Brigham  v,  Abbott,  21 
Ark.  235.  Vt.  455. 

*2.  Maryland — Foreign  Cknmnlsslons. —  3.  Holman  v,  Bachus,  73  Mo.  49; 

By  the  settled  practice  in  Maryland,  Deming  v,  Foster,  42  N.  H.  165;  New- 
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notice  and  cross-examination  by  him,^  the  submission  of  cross- 
interrogatories,*  or  by  other  acts  or  omissions  from  which  a 
waiver  can  be  inferred.* 

2.  Who  Beqnired  to  Give  Hotke. — The  notice  is  usually  given  by 
the  party  desiring  to  use  the  testimony,*  or  by  his  attorney,* 
though  in  executing  a  foreign  commission,  or  where  so  provided 

by  law,  notice  may  be  given  by  the  person  or  officer  designated 
to  take  the  deposition.* 

ton  V.  Brown,  i  Utah  287;  Weaver  v.  constituted  a  waiver  of  notice.     Cald- 

Cochran,  3  Yeates  (Pa.)  168.  well  v.  Mc Vicar,  9  Ark.  418. 

1.  Alabama,  —  Rogers    v.    Wilson,  Bendlnif    Representative.  —  A    partj 

Minor  (Ala.)  407;   Brahan  v,  Debrell,  cannot  insist  that  he  had  no  notice  of 

I  Stew.  (Ala.)  14.     •  the  taking  of  the  deposition  where  it 

Arkansas.'—C^X^y^fW  v.  Mc  Vicar,  9  appears  that  he  sent  his  brother,  who 

Ark.  418.  was   present  at  the  examination,  for 

Kentucky. —  Talbot  v.  Bradford,  2  that  purpose.     Bedford  v.  Ingram,  5 

Bibb  (Ky.)  316,  Hajw.  (Tenn.)  155. 

Mississippi, — Ragan  v,  Cargill,    24  2.  Aicardi   f.   Strang,  38  Ala.  326; 

Miss.  540.  Potts  v.  Coleman,  86  Ala.  94;  Benham 

Missouri, — Sejrmour  v,  Farrell,  51  v,  Purdy,  48  Wis.  99. 

Mo.  95.  8.  Beading  Depoettlon. — Bj  reading  a 

New  yersey. — State  r,  Bassett,  33  deposition   the  adverse  partv  admits 

N.  T.  L.  26.  notice.      Devinny    v.    Jellj,    Tappan 

ffew  Tork, — Jackson  v,  Kent,  7  Cow.  (Ohio)  159. 

(N.  Y.)  59;    Mumford   v.  Church,  x  Consent  to  Beading. — Notice  maj  be 

Johns.  Cas.  (N.  Y.)  147.  waived  bj  an  agreement  that  deposi- 

North  Carolina, — Sparrow  v.  Blount,  tions  previously  taken  may  be  read. 

90  N.  Car.  514.  Wilkinson  v.  Ward,  42  111.  App.  541. 

Ohio. — Brown  v.  Raft  of  Timber,  i  Faflnreto  OHjeet  to  Beading.— Where 

Handy  (Ohio)  13.  depositions  are  read  without  objection, 

Tennessee,  —  Wilson    v.    Smith,    5  or,  if  objected  to,  no  exception  is  taken 

Yerg.  (Tenn.)  379.  to  their  admission  upon  another  trial 

Wisconsin, — Miller  v,  McDonald,  13  of  the  cause,  they  will  not  be  excluded 

Wis.  673.  because  of  failure  to  prove  a  notice 

Contra^  Hall  v,  Houghton,  37  Me.  to  take  them,  unless  the  objectant  gave 

41 T.  notice  to  the  adverse  party  of  the  in- 

Ubanthorlied   Mtendanee  and  Oroaa-  tention  to  object,  so  as  to  enable  the 

examination  bf  Penon  Interested. — A  party  presenting  them  to  have  them 

deposition  taken  without  notice  to  the  retaken.     Peshine  v,   Shepperson,  17 

adverse  party  is  inadmissible,  thou^  Gratt.  (Va.)  472. 

a  person  having  an  interest  in    the  Faflnre  of  New  PaxtleB  to  Otdeet  to 

subject-matter  of  the  dispute  attended  Want    of   Hotlce.  — Failure  of    parties 

without  authority  and  cross-examined,  added  to  a  cause  to  object  to  a  deposi- 

Vincent  v.  Huff,  4  S.  &  R.  (Pa.)  298.  Hon  otherwise  than  to  the  competency 

Deposition    Taken    under    Order.  —  of  the  evidence,  will  amount  to  waiver 

Where  a  deposition  is  taken  under  an  of  an  objection  that  they  had  no  notice 

order  of  the  court,  the  appearance  of  of  the  taking  of  the  deposition,  as  re- 

the  adverse  party  cannot  be  regarded  quired  by  statute.    Ryan  v.  O'Connor, 

as  voluntary  so  that  a  waiver  of  due  41  Ohio  St.  368. 

notice    may    be    inferred.     Cater    v.  If otloe  by  AdYerBe  Part^. — A  party  no- 

McDaniel,  21  N.  H.  231.  Hfying  an  officer  that  a  deposition  will 

Wliat  Conatltntes  an  Appearance. — ^A  be  taken  before  him  on  behalf  of  the 

statement  at  the  foot  of  a  deposition,  other  party  cannot  himself  allege  want 

**to  all  of  which  testimony   the  said  of  notice  where  the  officer  questions 

James  M.,  by  James  Y.,  his  attorney,  the  witness  at  his  request.     Barnet  tr. 

objected  as  being  illegal :  Attest,  H.  S.,  School  Directors,  6  W.  ft  S.  (Pa.)  46. 

J.  P.,'*  was  held  to  be  an  extra-official  4.  King  f.  Ritchie,  18  Wis.  554. 

act  of  the  justice  and  to  furnish  no  6.  King  v.  Ritchie,  18  Wis.  554. 

evidence  of   such  an  appearance    as  6.  MiuTlattd. — A  notice  by  commia^ 
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8.  Beqoisites  and  SnfSiciency. — The  requirements  of  the  notice  are 
usually  regulated  by  statutes  or  by  rules  of  court,  and  are  de- 
signed to  afford  the  adverse  party  an  opportunity  to  cross^x- 
amine  ;  and  while  no  rule  applicable  to  all  cases  can  be  laid  down, 
and  the  sufRciency  of  the  notice  must  be  judged  in  a  great  degree 
by  the  circumstances  of  each  case,*  yet  there  are  certain  general 

sloners  of  the  time  and  place  of  taking  thereto    in    substance.     Dorrance    v, 

testimony  under  a  foreign  commission  Hutchinson,  22  Me.  357. 

is  sufficient,  Calvert  v.  Coze,  i  Gill  Oral  Notice.— Although  an  omission 

(Md.)  97,  116;  but  notice  by  the  attor-  to  notify  the  adverse  party  in  writing 

ney  without  the  consent  of  the  com-  of  the  time  and  place  of  the  taking  of 

missioner  is  not  sufficient.     Parker  v,  the  deposition  may  furnish  good  cause 

Sedwick,  4  Gill  (Md.)  321.  to  suppress  it  if  the  fact  of  notice  la 

In  Hatton  v.  McClish,  6  Md.  407,  it  denied,  yet  oral   notice  will  be  deemed 

is  said   that  there  are  two  modes  of  sufficient  if  the  fact  of  notice  is  not 

eiving  notice  of  the   execution  of  a  denied.    Milton  v,  Rowland,  11  Ala. 

foreign  commission — actual  notice  by  732. 

the  commissioner  and  constructive  no-  Under  a  statute  requiring  personal 

tice   by  filing  interrogatories  in  the  notice   to  the   adverse   party  by  the 

clerk's   office  before  the  commission  magistrate  taking  the  deposition,  mere 

goes  out.  See  also  Boreing  v.  Singery,  verbal  notice  to  a  person  representing 

2  Har.  &  J.  (Md.)  455,  distinguishing  the  adverse  party  of  the  taking  of  the 

O wings    V.    Norwood,    2    Har.  &  J.  deposition  without  the  state  \&  insuf- 

(Md.)  98.  ficient.  Brintnall  v,  Saratoga,  etc.,  R. 


y — Under    Code    Tenn.,   §  Co.,  32  Vt.  665. 

3843,  requiring  a  master  in  chancery  Notice  between  Oyermlliig  Motion  to 

before  whom  a  deposition    is    to    be  Bedotitet  Ganse  and  tlie  Bedoekettng. — 

taken   to  give   notice  to  the  adverse  Notice  to  take  depositions  given  in  the 

party,  or  his  solicitor,   of  any  order,  interim  between  the  overruling  of  a 

rale,  or  proceeding  taiken  at  his  office  motion  to  docket  the  cause  and  the 

affecting  such  party,   the  negligence  time  when  the  cause  is  redocketed  is 

of   the   master  to  give  the  notice  is  unavailable.    Toy    v.    Aultman,    etc., 

merely  directory  and  will  not  operate  Mfg.  Co.,  ii  111.  App.  413. 

to  vitiate  or  exclude  the  deposition.  General  Votioe. — Where  a  commis- 

Shea  V.  Mabry,  i  Lea  (Tenn.)  319.  sioner^  to  whom,  accounts  have  been 

Where  notice  is  given  by  one  justice  referred  by  an  interlocutory  order  or 

and  sabsequentiy  the  deposition  is  reg-  decree  for  adjustment  and  settiement, 

ularly   taken    before  another  justice,  takes  the  deposition  ol  witnesses  to 

and  the  testimony  is  substantially  the  enable  him  to  act  upon  the  subject,  his 

same  in  each  deposition  and  both  are  general  notice   of   such   proceedings 

read,  the  error  in  giving  the  notice  is  is  sufficient  without  a  special  notice 

cured.      King    v.    Ritchie,    18    Wis.  from  him  or  from  the  adverse  party 

554.  that  such  depositions   will  be  taken. 

lEttbie.— Although  by  statute  a  jus-  M'Candlish  v.  Edloe,  3  Gratt.  (Va.) 

tice  of  the  peace  is  not  authorised  to  3x5. 

take  depositions  in  cases  where  he  is  NoHee  fbr  Absointe  Dopoflttlon  nndar 
or  has  been  counsel  or  attorney,  yet  he  Knle  for  Deposition  Ds  Bene  Biae. — ^No- 
may  issue  notices  to  the  adverse  party  tice  to  a  particular  agent  to  take  the 
returnable  before  another  magistrate,  deposition  of  a  nonresident  witness  to 
Cutler  v.  Maker,  41  Me.  594.  be  read  absolutely,  is  not  supported  by 

1.  Harrison  v.  Peterson,  2  Law  Re-  a  rule  authorizing  notice  to  that  agent 

pos.  (N.  Car.)  471 ;  Kellum  v.  Smith,  to  take  the  deposition  of  the  same  wit- 

39  Pa.  St.  241.  ness  d^  bene  esse,  the  witness  being,  at 

VeeeoBtty  of  Btrlot  Oomidlance  with  the  granting  of  the  rule,  a  resident  of 

Statnte. — It  is  not  necessary  that  the  the  state.    Lindsey  v,  Lee,  i  Dev.  (N. 

notice  to  the  adverse  party  that  a  dep-  Car.  >  464. 

osition  is  to  be  taken  should  be  pre-  Variance  between  Hotloe  Berved  and 

cisely  in  the  form  prescribed  by  stat-  Copy  Betvmed. — If  the  notice  served 

nte.     It  is  sufficient  if   it  conforms  upon  the  party  is,  upon  its  face,  calcu- 
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requirements  which  are  usually  necessary ;  thus  the  notice  should 

state : 

The  Court  in  which  the  action  is  pending,^ 
The  Title  of  the  Oanie  or  the  names  of  the  parties  thereto  * 
The  Offioer  before  whom  it  is  proposed  to  take  the  deposition,* 

lated  to  mislead  him,  it  is  insufficient ;  formed  of  the  names  of  the  witnesser 

but  if  it  is  not  so  calculated  to  mislead  to  be  examined,  and  signified  his  in- 

him  it  will  be  sufficient,  although  it  is  tention  to  be  present  at  the  examina- 

not  a  literal  copy  of  a  notice  returned  tion.    Matthews  v.  Dare,  ao  Md.  248. 

with   the  depositions  which    is  con-  If   a  notice   states  with  reasonable 

fessedlj  good.     Bowyer  v.  Knapp,  15  certainty,  though   not  in  terms,  who 

W.  Va.  277.  are  the  parties  to  the  action  in  which 

1.  OomiOlanoe  with  Statute. — Where  it  is  proposed  to  take  the  deposition^ 
the  caption  of  a  notice  to  take  deposi-  it  is  sufficient.  Kingsbury  v.  Smithy 
tions  includes  the  name  of  the  court  13  N.  H.  109. 

and  the  title  of  the  action,  and  the  body  Attendance  at  Hearing. — If  the  ad- 

of  the  notice  specifies  that  the  deposi-  verse  party  attends  at  the  hearing  and 

tion  to  be  taken  is  to  be  used  **  as  evi-  is  not  misled  he  cannot  complain  of 

dence  on  the  trial  of  the  above-entitled  an  omission  to  describe  one  of  the 

action,**  it  substantially  complies  with  parties  as  executor.    Ballou  v,  Tilton, 

the  requirement  of  a  statute  that  the  52  N.  H.  605. 

notice  shall  specify  the  action  or  pro-  Hominal  Flalntiff. — A  notice  to  take  a 

ceeding  and  the  name  of  the  court  in  deposition  in  the  name  of  the  nominal 

which   it   is   to  be  used.     Sparks    v.  plaintiff  is  sufficient.    Curie  v,  Beersy 

Sparks,  51  Kan.  195.  3  J- J«  Marsh,  (Ky.)  172. 

Ttme    of  Holding  Court. — Unless  re-  Entitling  In  Two  Oaneee. — A  notice  en* 

quired  by  statute,  the  time  when   the  titled  in   two  distinct  causes  is  insuf- 

court  is  to  be  holden  need  not  be  stated  ficient.  Laithe  v,  McDonald,  7  Kan.  254^ 

in  the  notice  of  the  time  and  place  of  8.  Sufficiency  of  Designation. — A  cita- 

taking    the    deposition.      Great    Falls  tion  to  appear  before  a  notary  public, 

Mfg.  Co.  V,  Mathes,  5  N.  H.  574.  naming    him,    sufficiently    states    the 

The  Hatnre  of  tlie  Action  or  leaue  be-  magistrate  before  whom  the  deposition 

tween  the  parties  need  not  be  stated  in  is  to  be  taken.    Barber  t'.  Bennett,  58^ 

the  notice  if  it  is  otherwise  complete.  Vt,  476. 

Bundyt;.  Hyde,  50  N.  H.  116.  A  notice  that Buckley,  Esq.,  8r 

2.  Kingsbury  T/.  Smith,  13  N.H.  109.  justice  of  the  peace  of  Freeport,  tu.^ 
The  notice  should  indicate  to  the  was  nominated  commissioner,  etc.t   is 

adverse  party    with    reasonable    cer-  sufficient  where  it  does  not  appear  thai 

tainty  when,  where,  and  in  what  suit  the  party  taking  the  deposition  was  a 

the  depositions  are  to  be  taken.     Bow-  different  one  from  the  one  supposed  to 

yer  v,  Knapp,  15  W.  Va.  277.  have  been  named.     Kellum  v.  Smith, 

.    Immaterial  Error. — A  slight  error  in  39  Pa.  St.  241. 

the  title  of  a  cause  which  is  not  mis-  Idem  Sonane.^A  notice  specified  that 

leading  will  not  invalidate  a  notice  of  the  deposition  would  be  taken  at  the 

the  time  and  place  of  taking  a  deposi-  office  of  '*  Dan.  Ray,'"  whereas  the  dep- 

tion.      Mills   v.  Dunlap,   3   Cal.   94;  osition  itself  showed  that  it  was  takeik 

Merchants'   Despatch  Transp.  Co.  f .  at  the  office  of  **  Daniel  E.  Wray."     It 

Leysor,  89  111.  43.  was  held  that  "Dan."  being  an  abbre- 

Where  notice  to  take  a  deposition  is  viation  of  "  Daniel,**  and  **  Ray  '*  and 

entitled  in  a  cause  and  the  caption  is  "  Wray  "  being  idem  sonans^  the  omts- 

the  same  as  in  the  notice,  the  deposi-  sion    of  the  middle  letter  was  imma- 

tion  is  not  objectionable  because  the  terial ;    and,  further,  that  Wraj'  being 

names  of  the  parties  are  not  again  set  identified  in  the  notice  as  an  attorney 

forth    in    either    notice    or    caption,  at  law  of  the  place  where  the  deposition 

Claxton  r.  Adams,  i  MacArthur   (D.  was  taken,  and  there  being  no  claio» 

C.)  496.  that  there  was  any  other  person  of  that 

A  notice  is  sufficient,  although  the  name  or  having  one  sounding  like  it  in 

case  is  wrongly  entitled,  if  the  coun-  that  place,   the  opposing  party  could 

sel  receiving  the  notice  knew  inferen-  not    have    been    misled.      Sparks    v, 

tially  the  name  of  the  case,  was  in-  Sparks,  51  Kan.  195. 
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The  HuDM  of  tha  WitiiMMt  whose  testimony  is  sought,  ^ 
Tlie  Timo  of  taking  the  deposition.  ^ 

Deaignatlon  of  Qf&eor  Otbor  than  One  A  notice  of  the  taking  of  the  depo- 

*Taklng  Deposition. — Where  the  name  of  sition  of  a  married  woman  which  des- 

the  magistrate  is  necessarilj  inserted  in  ignates  her  as  **  Mrs.  J.  V.  P.,"  "  J.  V. 

.the  notice,  the  deposition  cannot  be  ta-  P."  being  the  name  of  her  husband,  is 

.lien  before  another  magistrate.    Henry  not  insufficient  for  that  reason.     Kent 

V,  Huntley,  37  Vt  316.  But  where  the  v.  Buck,  45  Vt.  18. 

notice  need  not  designate  before  what  Error  Cured. — Error  in  the  name  of 

particular  officer  it  will  be  taken,  if  It  the  proposed  witness  is  cured  by  the 

does  so  specify,   the  fact  that  it  was  appearance  of  the  adverse  party  and 

taken  before  a  different  officer  will  not  cross-examination.     Waldron    v.    St. 

invalidate  it.     Harvey   v.   Osbom,   55  Paul,  33  Minn.  87. 

Ind.   535;   Williams  V.  Chadbourne,  6  Suhstltatlon  of  CkxmmiMdoner's  Nam« 

*Cal.  560.  for  That  of  Witness. — ^A  mistake  where- 

Hotlee  to  Take  befbre   muuithorlied  by  the  name  of  the  commissioner  was 

Terwm. — Where  notice  is  given  of  the  inserted  as  a  witness  is  not  sufficient  to 

taking  of  a  deposition  at  a  certain  time  authorize  the  exclusion  of  the  deposi- 

and   place  and  before    a    person  not  tion  where  it  appears  that  the  name  of 

-authorized  to  take  depositions,  and  the  the  witness  was  correctly  given  in  the 

deposition  is  taken  at  the  time  and  interrogatories  that  were  served  with 

place  specified  but  before  another  per-  the  notice,  and  that  the  adverse  party 

son  duly  qualified,  the  notice  is  insuf-  was  not  misled.     Eastman  v.  Bennett, 

ficient.     Daggett  v,  Tallman,  8  Conn.  6  Wis.  232. 

278.  DlscreiMUicy  in  Hame  of  Witness. — 

1.  Minot  V.  Bridgewater,   15  Mass.  Where  the  notice  was  **  at  the  house 

403 ;  Robertson  r.  Campbell,  i  Overt,  of  Capt.  A.  Gordoner,  on  the  13th  and 

>(Tenn.)  172.  14th  days  of  March  next,  to  take  the 

All  the  Witnesses  whose  depositions  deposition  of  said  A.  Gardner;^*   on 

it   is  proposed   to   take  need   not  be  the  commission  was  **  to  cause  A.  Cri^r- 

named.     Mumma  t;.  McKee,  10  Iowa  dan   to  come  before    you — between 

.107.  Ridge^s  orphans^  by  their  next  friend. 

It  is  no  ground  of  exception  to  a  y,  Haines,  complainants,  and  W,   T. 

xieposition  that  the  notice  was  given  Lewis  and  other  defendants;^*  3.nd  the 

to   take  the  depositions  of  A,   B,  C,  preamble  of  the  deposition  recited  **  to 

and    others,    and    the    deposition    of  take   the   deposition  of  A.   Gordon — 

jieither  A,  B,  nor  C  was  taken.     Mc-  wherein  y.  Haines  as  t/ke  next  friend  of 

Dueald  V,  Smith,  11   Ired.   (N.   Car.)  the  orphans  of  W.  Ridge  is  plaintiff, 

576.  and  W,  T,  Lewis  and  W,  Corch  and 

A  general  notice  that  the  depositions  others,  are  the  defendants,  at  the  house 

'Of  divers  witnesses  will  be  taken  is  in-  of  said  A.  Gordon,**  the  deposition  was 

sufficient  as  a  notice  by  a  party  who  admitted.  Ridge  v,  Lewis,  Cam.  &  N. 

:£eeks  to  introduce  his  own  testimony.  (N.  Car.)  483. 

Brown  v.  Raft  of  Lumber,  i  Handy  It  should  appear  by  the  depositions 
(Ohio)  13.  that  they  were  taken  agreeably  to  no- 
Witness  Known  by  More  than  One  tice,  and  proof  is  inadmissible  to  show 
JIame — A  person  giving  notice  may  that  they  were  in  fact  taken  according 
designate  the  proposed  witness  by  to  notice,  Collins  v.  Elliott,  i  Har.  £ 
.either  of  two  names  by  which  the  wit-  J.  (Md.)  i ;  Young  v.  Mackall,  3  Md. 
ness  is  equally  well  known.  Kent  v,  Ch.  404,  4  Md.  368. 
JBuck,  45  Vt.  18.  If  the  name  and  residence  of  the 

Misnomer. — Under  a  notice  triven  to  witness  have  not  been  truly  given,  the 

take  the  deposition  of  John  P.,  the  dep-  deposition  is  inadmissible.    Garner  v. 

•osition  of  John  G.  P.  may  be  read.  Cutler,  28  Tex.  176. 

Brooksv.M'Kean,  Cooke  (Tenn.)  162.  2.  Sheeler  v.  Speer,  3  Binn.  (Pa.) 

The  deposition  of  James  H.  is  not  130;  Young  v.  Mackall,  4  Md.  362. 

admissible  under  a  notice  of  the  taking  As  to  what  constitutes  a  reasonable 

•of  the  deposition  of  Patrick  H.    Pat-  time  where  there  is  no  statutory  pro- 

terson  v,   Wabash,   etc.,   R.  Co.,  54  vision  as  to  time,  see  infra,  A  I.  5. 

JMich.  91.  Reasonableness  of  Notice, 
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Tlie  Place  of  taking  the  deposition,^ 

And  Such  othtt  Matten  as  maybe  required  by  statute  or  otherwise.^ 

Dilbrent  Dayi  and  Flaoat. — The  weight  of  authority  is  to  the  effect 

that  notices  to  take  depositions  on  more  than  one  day  are  not 

invalid  for  indefiniteness  or  other  like  reason,'  but  notices  to  take 

Veo6Ht^  of  stating  Bonr. — Notice  to  Reeldeneo  of  Vtt&osa. — ^If  the  notice 

the  adverse  partj  of  the  talcing  of  dep-  accompanying  the  interrogatories  states 

ositions  under  a  dedimus  should  state  the  residence  of  the  witnesses,  where  the 

not  only  the  day  but  the  hour  when  caption  to  the  interrogatories  does  not, 

they   will    be    taken.     Shepherd    v.  it  is  a  substantial  compliance  with  Rev. 

Thompson,  4  N.  H.  213.  Stat.  Wis.,  $  41 14-    Semmens  v,  Wal- 

The  notice  to  take  a  deposition  must  ters,  55  Wis.  675. 

be  reasonably  specific  as  to  the  day  The  notice  need  not  state  the  reai* 

and  hour,  but  a  deposition  will  not  be  dence  of  the  witness.    Hays  v.  Borders, 

rejected  for  the  sole  reason  that  the  6  111.  46. 

notice  is  uncertain  as  to  the  time  of  VreAilngftiile. — Whrrearuleof  court 

taking,  when  it  states  that  such  depo-  directs  that  notices  of  taking  deposi- 

sition  will  be  taken  at  a  certain  place,  tions  shall  have  a  copy  of  the  rule  pre- 

between  the  hours  of  10  o'clock  A.  M.  fixed,  depositions  taken  tinder  a  notice, 

and  5  o'clock  P.  M.  of  a  day  specified  "  in   pursuance  of    a  rule  of  court,** 

therein.     J.  I.  Case  Threshing  Mach.  without  a  copy  of  the  rule  prefixed,  can- 

Co.  V.  Pederson  (S.  Dak.  1894),  ^  ^-  °^^  ^  read.    Alexander  v,  Alexander, 

W.  Rep.  747.  5  Pa.  St.  277. 

Dlaorepancy  between  Day  of  Week  and  8.  Harris  v.  Peterson,  2  Law  Repos. 

Day  of  Montli. — A  deposition  noticed  to  (N.  Car.)  471. 

be  taken  on  Monday,  the  26th  day  of  GooMonttrv  Dayi. — A  notice  to  take  a 

March,  is  well  taken  on  the  a6th  of  number  of  depositions  on  consecutive 

March,  not  being  on  Monday.     Rand  days  specifically  designated  will  not  of 

V.  Dodge,  17  N.  H.  ^3.  itself  furnish  a  g^-ound  for  suppression 

1.  Patterson  v.  Hubbard,  30  III.  201 ;  of  the  depositions.  Kea  v.  Robeson,  4 
Young  V.  Mackall,  4  Md.  362;  Hunter  Ired.  Eq.  (N.  Car.)  427. 

V,  Fulcher,  5  Rand.  (Va.)   126.     But  Under  a  notice  to  take  a  deposition 

see  Rayburn  v.  Central  Iowa  R.  Co.,  on  the  15th,  16th,  17th,  or  i8th,  a  depo- 

74  Iowa  637.  sition  taken  on  the  last-named  day  is 

Conaent  aa  to  TIsm  kbA  nace. — No-  well  taken.    Thomas  v.  Davis,  7  B. 

tice  of  the  time  and  place  of  taking  is  Mon.  (Ky.)  227. 

unnecessary  where  leave  of  the  court  Notice   to  take  depositions  under  a 

is  granted  to  take  the  deposition  at  a  common  rule  on  three  consecutive  days 

time  and  place  agreed  on.     Murray  v.  held  good,  there  being  many  witnesses; 

Phillips,  59  Ind.  56.  the  substance  of  the  notice  being  that 

Waiver  by  Attendance. — In  a  notice  the  examination  would  be  commenced 

for  the  taking  of  a  deposition,  if  there  on  the  first  day,  and  continue  during  the 

be  a  defect  as  to  the  place  of  the  tak-  specified  period  until  finished.    PhilHpi 

ing,  it  is  waived  by  the  attendance  of  v.  Bowen,  2  Pa.   St.  20.    In  this  case 

the  party  notified.    George  v.  Nichols,  the  court  distinguished  Carmalt  v.  Post, 

32  Me.  179.  8  Watts  (Pa.)  405,  in  which  it  was  held 

Diseretion. — A  motion    in  chancery  that  a  notice  to  take  a  deposition  upon 

to  suppress  a  deposition  on  the  ground  two  days,  although  they  were  consecu- 

of  insufficiency  of  the   notice  of  the  tive, was  irregular,  and  stated  that  while 

time  and  place  of  taking  the  testimony  that  case  was  undoubtedly  well  decided 

is  addressed  to  the  sound  discretion  of  on  the  facts,  its  principal  was  not  of 

the  chancellor.     Nelms  v.  Kennon,  88  universal  application. 

Ala.  329.  A  notice  was  given   in   Virginia  to 

2.  Reason  for  Taking  Deposition. — ^The  take  the  depositions  of  several  wit- 
notice  must  show  a  le^al  reason  for  tak-  nesses  at  a  place  in  Missouri  on  six  sac- 
ing.  Rohbins  v.  Lincoln,  12  Wis.  I.  cessive  daj's  between  certain  hours. 
See  also  Patterson  v,  Wabash,  etc.,  R.  and  it  was  held  that,  taking  into  con- 
Co.,  54  Mich.  91 ;  Brand  v,  Butler,  30  sideration  the  distance  of  the  place 
Wis.  681.  But  see  Debutts  v,  McCul-  appointed  for  the  taking  of  the  depo- 
loch,  I  Cranch  (C.  C.)  286.  sitions  and  the  uncertainty  of  the  pre* 
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depositions  at  difierent  places  zt  the  same  time,  or  so  nearly  at 
the  same  time  that  the  adverse  party  cannot  be  present  or  be 
represented  at  each  place,  are  inconsistent  with  the  spirit  and  pur- 
pose of  statutes  or  other  provisions  regulating  the  taking  of 
depositions,*  therefore  the  party  to  whom  the  notice  is  given  may 
elect  as  to  which  examination  he  wilU  attend,  and  the  deposition 
taken  elsewhere  will  be  suppressed.* 
Purtioilarity. — The  matters  required  to  be  contained  in  the  notice 

Qse  time  at  which  the  party  would  of  depositions  at  different  places  on  the 

be  ready  for  taking  them,  the  notice  same  day  did  not  attend  at  either  place, 

was  sufficiently  definite.     Klncheloe  v.  and  the  deposition  taken  at  one  place 

Kincheloe,  ii  Leigh  (Va.)  409.  was  immaterial,  and  there  is  no  preju- 

Wbere,  under  a  notice  to  take  depo-  dice,  the  deposition  may  be  read.   Blair 

aitions  on  ten  consecutive  days  spe-  v.  State  Bank,  1 1  Humph.  (Tenn.)  84. 

cifically    designated,     a     party     took  Oompllaiioe  with  Statote. — Notice  for 

twenty -six  depositions  on  the  first  and  taking  a  deposition  in  Chicago  on  one 

second  of  such  days  and  the  only  one  of  day  and  in  Denver,  Colo.,  on  the  fol- 

the  adverse  parties  who   complained  lowing  day,  will  not  furnish  a  ground 

was  present  on  those  days,  there  was  for  suppression  of   the    deposition   if 

held  to  be  no  reason  for  suppressing  taken  in  compliance  with  all  the  re- 

the  depositions  because  of  the  indefi-  quirements  of  the  statute,  which,  in  that 

niteness  of  the  notice.  Kea  7'.  Robeson,  respect,  only  provides  that  not  more 

4  Ired.  £q.  (N.  Car.)  427.  than  one  notice  to  take  depositions  in 

Flrom  Day  to  Day. — A  notice  may  pro-  the  same  caseshall  be  given  for  the  same 

vide  for  the  taking  of  depositions  from  day.  Nolans  r*.  Johns,  126  Mo.  159. 

day  to  day  until  all  the  witnesses  are  Oovnter  Notice  Ponding   Procoodlngs 

examined.      Brandon  v.  Mullenix,  11  nnderOiiglnalNotloo. — Where  one  party 

Heisk.  (Tenn.)  446.  had  given  notice  to  take  depositions, 

FHTtlonlar  Day  of  Sneooailve  Wooks. —  and  that  they  would  continue  to  take 

Notice  to  take  a  deposition  on  a  par-  them  from  day  to  day  until  completed, 

ticular  day  of  every  week  for  three  and  thereafter,  while  engaged  in  taking 

successive  months  is  insufficient.     Be-  the    depositions    in    pursuance  of  the 

dell   V,  State  Bank,  i  Dev.  (N.  Car.)  notice,  the  adverse  party  gave  counter 

4^.  notice,  and  proceeded  to  take  deposi- 

In  Ibo  AltomatlTe.— Notice  to  take  tions  under  the  notice  so  given  while 

depositions  without  the  Ftate,  and  if  not  the  party  originally  procuring  the  depo- 

taken  on  the  day  named  to  be  taken  on  sitions    was    still    eng^ed    in    taking 

a  day  two  weeks  later,  is  not  illegal,  them,   and    was   therefore    unable   to 

Moore  v.  Humphreys,  2   J.   J.    Marsh,  attend  at   the    taking   of  the  deposi- 

(Kv.)  54.  tions  under  the  counter  notice,  or  to 

In  A  rkansas  there  are  early  cases  to  cross-examine,   it    was  held   that  the 

the  effect  that  a  notice  to  take  deposi-  depositions    taken  under  the  counter 

tions  on  consecutive  days,  or  on  any  one  notice   were  inadmissible.     Collins  v. 

or  more  of  such  days,  is  indefinite  and  Richart,  14  Bush  (Ky.)  621. 

insufficient.     Humphries  v,   McCraw,  2.  Hankinson   v,   Lombard,    25   111. 

9   Ark.   91 ;  Reardon   v,    Farrington,  572 ;  Evans  v,  Rothschild,  54  Kan.  747 ; 

7  Ark.  364;  Harris  v.  Hill,  7  Ark.  452;  Cole  v.  Hall,  131    Mass.   08;  Fant   t'. 

Caldwell  V.  McVicar,  9  Ark.  418.  Miller,  17  Gratt.  (Va.)  187. 

1.  Cole  V.Hall,  131  Mass.  88.  Attendance   at  Botb  Places. — Where 

A  notice  to  take  depositions  at  two  notice   is  given  to  take  depositions  at 

different  places  on  the  same  day,  the  two  distant  places  on  the  same  day,  the 

places   being  so  far  distant  from  one  adverse  party  may  attend  at  one  of  the 

another  that  the  party  cannot  attend  places  and  object  to  the  taking  of  the 

both,  is  not  good,  and  the  depositions  deposition  at  the  other  place,  but  if  he 

taken   at   neither  place  can   be   read,  attend   by  counsel   at  both  places  he 

Waters  v,  Harrison,  4  Bibb  (Ky.)  87.  cannot  except  to  the  deposition  taken 

Party  Rot  Pr^Jndlood. — Where  a  party  at  either  place.    Latham   v.  Latham, 

who  is  notified  to  attend  at  the  taking  30  Gratt  ( Va.)  307. 
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must  be  stated  with  stich  particularity  that  the  adverse  party  will 

not  be  misled.* 

1.  Arkansas, — Harris  v.  Hill,  7  Ark.  two  towns  of  that  name  in  the  terri- 

452.  tory,  or  that  the  opposite  party  was  io 

California. — Lucas    v.    Richardson,  any  way  misled  by  the  notice.     Hobbs 

68  Cal.  618.  V.  Godlove,  17  Ind.  359. 

Kentucky, — McGinley  v,  McLaugh-  A  notice  that  a  deposition  will  be 

lin,  2  B.  Mon.  (Ky.)  302.  taken  at  a  particular  tavern  in  a  city 

North    Carolina, — McNaughton    v.  named  will  be  sufficient,  although  the 

Lester,  i  Hayw.  (N.  Car.)  433;  Alston  Christian  name  of  the  tavern  keeper 

V.  Taylor,   i    Hayw.    (N.  Car.)   381  ;  is  not   given,  unless  there    are    two 

Enghsh  T'.  Camp,  i   Hayw.  (N.  Car.)  tavern  keepers  of  the  same  surname  in 

358.  the  same  city.     Overstreet  v.  Philips, 

Pennsylvania, — Sheeler  v,  Speer,  3  i  Litt.  (Ky.)  123. 

Binn.  (Pa.)  130 ;  Gibson  v,  Gibson,  3o  Where  notice  was  given  of  the  tak- 

Pa.  St.  9.  ing  of  a  deposition  on  a  specified  day 

Vermont, — Miller    v,    Truman,    14  "  at  the  house  of  W.  P.  (the  witness), 

Vt.  138.  to  be  read  in  evidence  in  a  case  now 

Degree  of  Certainty. — Certainty  to  a  pending  in  the  Superior  Court  of  law 

common  intent  only  is  required.    Bar-  for  the    said   county,   wherein   I    am 

hour  V.  Whitlock,  4  T.  B.  Mon.  (Ky.)  plaintiff  and  you  are  defendant,"  with- 

182.  out   mentioning  in   what  county  the 

Immaterial  IClBdeacrlption — A  misde-  witness  resided,  or  in  what  county  the 

scription  of  a  place  in  one  small  par-  suit  was  pending,  it  was  held  that,  in 

ticular  in  a  notice  to  take  depositions  the  absence  of  any  proof  that  there 

will    not   be    fatal    if   there   be  other  was  any  other  W.  P.  or  any  other  suit 

descriptive  terms  used  in  the  notice,  than  the  one  on  trial,  the  notice  was 

less  liable  to  mistake,  by  which  such  sufficient.     Owens  r,  Kinsey,  6  Jones 

place  may  be  identiliea.     Pursell   v,  (N.  Car.)  38. 

Long,  7  Jones  (N.  Car.)  102.  Where  all  the  parties  reside  in  the 

Sufficiency  of  Description — Ibstances.  county,  a  notice  to  take  depositions  at 

— Notice   to   take   depositions   at  the  "the  courthouse*'  is  sufficiently  cer- 

town  of  Memphis  will  authorize  the  tain.     Barbour  r.  Whitlock,  4  T.    B. 

taking   of    depositions  at  the  city  of  Mon.  (Ky.)  183. 

Memphis.     Reardon  v,  Farrington,  7  But  a  notice  to  take  a  deposition  ''at 

Ark.  364.  the  courtliouse* '  is  not  sufficiently  def- 

Notice  to  take  a  deposition  in  the  inite  where  it  appears  that  there  are 
town  of  Louisville,  without  mention  of  several  courts  held  in  the  same  build- 
any  house  or  place  in  the  town,  is  not  ing  but  in  different  parts  of  the  build- 
sufficient.  Crozier  v,  Gano,  i  Bibb  ing,  above  and  below  stairs.  Harris 
(Ky.)  257.  V.  Hill,  7  Ark.  452. 

In  the  absence  of  any  showing  of  A  notice  to  take  depositions  "  in  the 

prejudice,  a  notice  is  not  in^^alid  be-  office  of  the  clerk  of  Marshall  county, 

cause  it  fails  to  locr.te  the  office  of  a  in  the  state  of  Illinois"  is  too  vag^e. 

notary  in  a  forcip^n  state,  before  whom  Rodman  v.  Kelly,  13  Ind.  377. 

a  deposition  Ig  to  be  taken,  by  street  In  the  absence  of  proof  to  the  con- 

and   number.     Moore  v.  Booker  (N.  trary,   it  will   be  presumed   that   the 

Dak.  1894),  62  N.  W.  Rep.  607.  office  of  the  clerk  of  the  County  Court 

A  notice  that  a  deposition  will  be  is  the  office  of  the  clerk  of  the  county, 

taken  at  the  office  of  M.  C.  S.,  in  the  Harvey  t*.  Osborn,  55  Ind.  535. 

town  of  T.,  county  of  L.  S.  and  state  A  notice  by  a  party  of  the  taking  of 

of  I.,  sufficiently  describes  the  place  his  own  deposition,  to  be  read  in  an  ac- 

where  there  is  no  showing  of  the  num-  tion  commenced  in  the  county  of  his 

ber  of  inhabitants  of  the  town,  or  that  residence,  containing  the  venue  of  the 

the  houses  therein  are  known  by  num-  county  in  which  the  cause  was  pending, 

ber.     Britton  v.  Berry,  20  Neb.  325.  and  stating  that  the  deposition  would  be 

A  notice  to  take  depositions  at  the  taken  at  the  plaintifiPs  residence  in  C. 

post  office  in  the  town  of  A.,  in  K.  ter-  City,  111.,  is  sufficient,  since  the  Infer- 

ritory,  is  sufficiently  certain,  in  the  ab-  ence  would  be  fair  that  the  county'  of  the 

sence  of  any  showing  that  there  were  party's  residence  was  a  different  count;y^ 
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Signatiire. — The  notice  to  take  depositions  should,  of  course,  be 
signed,  but  it  has  been  held  that  a  signature  by  one  member  of  a 
law  firm  appearing  for  the  party  taking  the  deposition,  although 
irregular,  is  no  ground  for  excluding  the  deposition.* 

Clfiiioal  Errors. — It  is  clear  that  a  mere  clerical  error  which  is  not 
misleading  will  not  invalidate  the  notice.^ 

WaiY«r  of  BefoetB. — Usually,  where  the  adverse  party  appears  per- 
sonally or  by  attorney,  cross-examines,  or  does  any  sub- 
stantive act  connected  with  the  taking  of  the  deposition,  he 
will  be  deemed  to  have  waived  irregularities  or  defects,'  unless 


from  the  one  where  the  suit  was  pend- 
ing. Toledo,  etc.,  R.  Co.  v,  Baddeley, 
54.  111.  19. 

A  notice  to  take  a  deposition  at  the 
house  of  ].  A.  E.  is  satisfied  by  a  depo- 
sition certified  to  have  been  taken  at  the 
house  of  J.  E.,  both  given  names  and 
surnames  being  the  same.  Ellmore  v. 
MUls,  I  Hayw.  (N.  Car.)  ^59. 

A   notice  that  a  deposition  will  be 


taken  at  the  house  of  T.  E.  in  B.  county    36  Mo.  168. 


(Ind.)  443;  Long  v,  Straus,  124 
Ind.  84. 

Iowa, — Mumma  v.  McKee,  10  Iowa 
107 ;  Nevan  v.  Roup,  8  Iowa  207. 

Maine, — Crooker  v.  Appleton,  25 
Me.  131 ;  George  v,  Nichols,  32  Me. 
179. 

Michigan. — Palms  v.  Richardson, 
51  Mich.  84. 

Missouri, — Goodfellow     v.   Landis, 


is  too  vague.  Sheeler  v.  Speer,  3  Binn. 
(Pa.)  130. 

Under  a  notice  that  a  deposition 
would  be  taken  at  the  house  of  W.  C.  in 
the  county  of  B^  a  deposition  which 
does  not  show  where  it  was  taken,  ex- 
cept that  it  might  be  inferred  that  it  was 
taken  in  B.  coun^,  and  where  it  is  not 
shown  that  the  adverse  party  attended, 
is  inadmissible.  Nickroy  v.  Skelley, 
14  S.  &  R.  (Pa.)  372. 

1.  CUgnatiire  by  One  Law  Fartner. — 
"  Russell  &  Higbee"  appeared  in  the 
action  as  plaintiff's  attorneys,  and 
signed  the  summons  and  the  com- 
plaint. The  complaint  was  verified 
by  "Robert  D.  Russell,"  as  one  of 
the  attorneys  for  plaintiff,  thus  show- 


V, 


New   Hampshire, — City     Bank 
Young,  43  N.  H.  457. 

New  Tork. — Jackson  v.  Perkins,  2 
Wend.  (N.  Y.)  308. 

Ohio, — Brown  v.  Raft  of  Timber,  i 
Handy  (Ohio)  13. 

Pennsylvania, — Porter  v»  Johnston, 
2  Yeates  (Pa.)  92  ;  Selin  v,  Snyder,  7 
S.  &  R.  (Pa.)  166;  Nickroy  v.  Skelley, 
148.  &  R.  (Pa.)  372. 

Wisconsin, — Miller  v,  McDonald,  13 
Wis.  673;  Cameron  v.  Cameron,  15 
Wis.  I. 

(Mbjootlon  after  Doposltloiii  TbIml*— 
Where  a  notice  to  take  depositions 
names  the  witnesses  as  ''  G.  R.  B."  and 
**  Mrs.  B.,"  after  acceptance  of  service 
of  the   notice  without  objection,  and 


ing  upon  its  face  that  he  was  one  of     after  the  depositions  are  taken,  it  is 


the  firm  of  "  Russell  &  Higbee."  The 
notice  of  taking  depositions  in  the  ac- 
tion was  signed,  '*  Robert  D.  Russell, 
Attorney  for  the  Plaintiff,"  and  it  was 
held  that,  although  the  notice  was  ir- 
regular, the  fact  that  it  was  signed  by 


too  late  to  say  that  the  notice  was  insuf- 
ficient. Pape  V.  Wright,  116  Ind. 
502. 

Admission  by  Attorney. — Notice  of 
suing  out  a  commission  was  inclosed 
in  an  envelope  directed  and  sent  by 


oneof  the  plaintiff's  attorneys  indi via-    mail  to  the  plaintiff's  attorney  at  his 


ually,  instead  of  by  the  firm,  was  no 
ground  for  excluding  the  deposition. 
Osgood  V,  Sutherland,  36  Minn.  243. 

2.  Eastman  v.  Bennett,  6  Wis.  232 ; 
Gibson  v,  Gibson,  20  Pa.  St.  9. 

8.  Arhansas. — Caldwell  v.  McVicar, 
9  Ark.  418. 

Illinois, — Greene  County  v,  Bled- 
soe, 12  111.  267. 


ofiice  address,  he  at  that  time  being 
absent.  It  was  there  received,  admis- 
sion of  service  indorsed  upon  it,  and  it 
was  returned  to  the  defendant's  attor- 
ney, who,  acting  on  the  faith  of  the  ad- 
mission, proceeded  to  have  the  deposi- 
tion taken.  By  the  preponderance  of 
evidence  it  appeared  that  the  admission 
was  signed  by  the  son  and  law  partner 


Indiana, — Prather  v.  Pritchard,  26    of  the  attorney.  It  was  held  that  the  mo 
Ind    ^;    Doe    v.  Brown,  8    Blackf.    tion  to  suppress  not  having  been  made 
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he  has  saved  his  rights  by  protest  or  otherwise.^ 

4.  Service  of  Notice — a.  In  Generai^— On  Whom  to  be  Made,— 

Various  provisions  are  made  by  statute  and  rules  of  practice  for 
the  service  of  notice  of  taking  depositions ;  ^  thus  in  some  states 
it  is  required   that   notice   be  served  on  the  party^*  in  others 

the  counsel,^  or  the  attorney  in  fact  of  the  party  must  be  noti- 

diligently,  the  motion  should  be  over-  forthwith,  is  not  a  direction  that  the 

ruled.     Brown  v,  Clement,  68  111.  192.  notice  shall  be  served  within  a  definite 

Effoot  of  AdmowledgmentofSerTlM. —  time.    Howell  v.  Howell,  66  Cai.  390. 

The  acknowledgment  of  service  of  the  In  FwuMylvanlA,   on    appeal  to  the 

notice  of  the  examination  of  the  wit-  Supreme  Court,  a  party  maj,  without 

ness  imposes    no    obligation    on    the  special  order  of  the  court,  have  a  rule 

adverse  party  which  would  not  arise  to  take  depositions  on  ten  days'  notice 

from  its  execution  by  an  authorized  to  the  adverse  party,  and  if  there  be  a 

officer.   Ulmer  v.  Austill,  9  Port.  (Ala.)  reason  for  taking  the  depositions  upon 

157.  shorter    notice,  the   leave  so  to  okc 

1.  See  infra^  XVIII.    8,    Effect  of  them    must  be  obtained  on    motion. 
Appearance  and  Cross-examination.  Armstrong's  Estate,  6  Watts  (Pa.)  236. 

Appearaaoe  and  Protest. — The  app>ear-  Disqnallflcation  of  Officer  to  Dwtgiatf 
ance  of  an  attorney,  and  the  putting  Person  to  Give  Notice. — A  justice,  in  ex- 
of  interrogatories  by  him  under  a  writ-  ercising  his  discretion  and  judgmem 
ten  protest  that  the  plaintiff  was  not  in  designating  a  person  who  shall 
bound  by  the  notice  given,  will  not  be  serve  notice  of  the  taking  of  a  deposi- 
regarded  as  a  waiver  of  a  manifestly  in-  tion,  acts  judicially  and  not  mini-:- 
suflicient  notice.  Porter  v.  Pillsbury,  terially,  and  hence  he  is  disqualifitni 
36  Me.  278.  from  making  such  designation  by  thr 
An  objection  to  the  insufficiency  of  fact  that  he  is  already  counsel  for  onf 
a  notice  is  not  waived  by  the  attend-  of  the  parties.  St.  Johnsbury  v.Good- 
ance  of  the  party  notified,  who  cross-  enough,  44  Vt.  662. 
examines  after  protesting  in  writing  Servloe  apon  Sheriff. — Under  statc- 
for  the  purpose  of  saving  his  rights,  tory  provisions  (Code  Iowa,  §  3731 1 
Hunt  t;.  Lowell  Gas  Light  Co.,  i  Al-  that  notice  of  the  issuance  of  a  commis- 
len  (Mass. )  343.  sion  shall  be  served  by  a  person  author- 
Depositions  of  witnesses  having  no  ized  to  serve  original  notices,  and  (^ 
notice  save  such  as  was  verbally  given  2601 )  requiring  original  notices  to  tx- 
to  their  attorney  at  the  time  the  depo-  served  by  a  person  not  a  party  to  thr 
sitions  were  being  taken  under  protest  action,  a  deputy  sheriff  is  disqualified 
are  inadmissible.  Marcy  v.  Merri-  to  serve  a  notice  where  the  action  i* 
field,  52  Vt.  606.  against    the   sheriff.     Gollobitsch   • 

Otjeotion  before  Ezamlnatloii. — By  ap-  Rainbow,  84  Iowa  567. 

pearing  and  cross-examining  a  witness,  Beryloe  on  Oorporatlan. — Where  tht 

or  by  appearing  and  objecting  to  the  adverse    party  is  a  corporation,  the 

questions  put  and  the  evidence  given,  notice  should  be  served  on  one  of  it5 

the  party  waives  all  objections  on  ac-  officers.     Eastman  v,  Coos  Bank,  i  N. 

count  of  any  defect  or  want  of  notice,  H.  23. 

though  he  mav  have  objected  to  the  8.  Middleton  v.  Taylor,  i  N.  J.  L. 

examination  ot    the  witness  on  that  508;  Arnold  v.  Renshaw,  zi  N.  J.  ^ 

ground  before    the    same    was  com-  317 ;  Cunningham  v,  Jordan,  i  Pa.  St 

menced.     Miller  v.  McDonald,  13  Wis.  442;   Williams  v,   Gilchrist,  3  Bibb 

673.  (Ky.)  49;  Hunt  v.  Crane,  33  Miss. 660. 

2.  Direetlon  of  Service  of  Notice  wttHln  4.  Reese  v.  Beck,  24  Ala.  651 ;  Grit 
Certain  Time. — Under  a  statute  provid-  fith  v.  Gruner,  47  Cal.  644;  Irnn|;  < 
ing  that  notice  of  the  taking  of  deposi-  Sutton,  z  Cranch  (C.  C.)  575;  Banell 
tions  must  be  within  a  certain  time,  v,  Limington,  4  Cranch  (C.  C.)  70  < 
unless,  for  cause  shown,  the  judge,  by  Colton  v.  Rupert,  60  Mich.  318. 
order,  prescribes  a  shorter  time,  an  Servloe  upon  NevlIttinlMr  of  lav  7M 
order  for  the  taking  of  a  deposition  on  — A  firm  which  was  the  attorney  o( 
the  day  on  which  the  order  is  made,  record  in  a  cause  dissolved,  and  one  ot 
and   directing    service  of  the    notice  the  members  formed  a  new  paitner- 
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fied,*  but  when,  contrary  to  provisions  of  law,  the  notice,  instead 
of  being  given  to  the  party,  is  served  upon  his  counsel,  the  service 
will  be  deemed  good  if  no  objection  is  made  at  the  time,^  for  the 
reason  that  the  general  authority  of  the  attorney  authorizes  him 
to  waive  the  requirement.' 

b.  Service  must  Be  Statutory. — If  the  method  of  service 
is  prescribed  by  statute,  there  must,  of  course,  be  a  substantial 
compliance  therewith,  and  the  sufficiency  of  the  service  in  any 
case  will  be  governed  by  the  special  facts  relative  thereto,* 

ship  with  a  third  person.  It  was  held  that  statute  requiring  notice  of  the  taking  of 

a  notice  to  take  depositions  which  was  a  deposition  to  be  served  upon  the  at- 

served  upon  such  third  person,  who  torney  for  the  adverse   partjr  is    not 

had  not  been  retained  in  the  case,  was  complied  with  by  notice  to  an  attorney 

not  a  service  upon  the  attorney  of  rec-  in  attendance.    The  attorney  meant  is 

ord.    Johnston  v.  Ashley,  7  Ark.  470.  the  attorney  in  the  cause.     Brintnall  v, 

Indananie&t    of   Wlrit.  —  Rev.    Stat.  Saratoga,  etc.,  R.  Co.,  32  Vt  665. 

Maine,  c.  153,  in  force  in  1848,  pro-  Bervloe  upon  Attomeys  Not  Formally 

▼ided  that  notification  to  the  adverse  Substltated. — Service  of  notice  upon  at- 

party  to  attend  the  taking  of  the  dep-  torneys  who  have   not  been  formally 

osition  should  be  served  on  him  or  his  substituted  in  placo  of  former  attorneys 

attorney,  and  that  for  the  purposes  of  in  the  suit  is  sufficient.    King  v.  Ritchie, 

the  chapter  no  person  should  be  con-  18  Wis.  554. 

sidered  the  attorney  of  another  until  he  Failure  to  Oltfect  to  Serrlce  on  FartF- — 

hasindorsed  the  writ.  It  was  held  where  Where  a  notice  under  a  rule  of  court 

a  deposition  was  taken  by  defendant  is  served  on   a  party,  when  it  should 

after  service,  but  before  entry  of  the  have  been  served  on  his  counsel,  and 

writ,  and  the  justice,  in  his  caption,  no  objection  is  made  within  a  reasona- 

certified  notice  upon  '*  G.3*  M.,  plain-  ble  time,  the  service  will  be  held  good, 

tiffs  attorney,"  and  the  writ  was  in-  Helfrich  v.  Stem,  17  Pa.  St.  143. 

dorsed  *'from  G.   B.  M.'s  office,"  in  1.  Buddicum  v.  Kirk,  3  Cranch  (U. 

the  handwriting  of  the  attorney,  who  S.)  293.     See  also  Wheaton  v.  Love, 

afterwards  entered  the  action  and  ap-  i  Cranch  (C.  C.)  439. 

peared  in   court,  that  the  deposition  Where  the  law  neither  directs  nor 

was  properly  rejected.  Pierce  v.  Pierce,  sanctions  a  notice  to  the  attorney  at 

29  Me.  69.  law  while   a  party  is  resident  within 

SoTYlco  vpoii  Attorney  Betired  from  the  state,  notice  must  be  given  to  the 

Gmm. — A  deposition,  taken  on  notice  party   himself   or  to   his    attorney  in 

to  the  adverse  party's  attorney  of  rec-  fact.     Williams  v.  Gilchrist,    3   Bibb 

ord,  will  not  be  rendered  inadmissible  (Ky.)  49. 

bj  proof   that  the  party  taking  the  2.  Hunt    v.    Crane,    33    Miss.   669; 

deposition  had  been  informed,  prior  Newlin  v.  Newlin,  8  S.  &  R.  (Pa.)  41. 

to  such  notice,  that  the  attorney  had  But  see  Cunningham  v.  Jordan,  i  Pa. 

retired    from  the  action.    Herrin  v.  St.   442  ;  Gray  v.   Bailee,  16  S.  &  R. 

Libbey,  36  Me.  350.  (Pa.)  126. 

Scrvloe  upon  Formor  Attomesr. — A  no-  DnKMltlon  Bead  on  Former  Trial.— 

tice  served  upon  a  former  attorney  of  Service  of  notice  on  the  attorney  of  a 

record  of  all  defendants  is  not  invali-  party  who  acquiesces  in  the  service  is 

dated  by  the   fact   that  the  attorney  sufficient,  particularly  if  the  deposition 

was  also  a  codefendant.     Poe  v.  Do-  was  allowed  to  be  read  without  objec- 

mec,  54  Mo.  119.  tion  on   a   former  trial  of  the  cause. 

tntt  Marked  to  tbe  Use  of  Another.—  Snyder  v.  Wilt,  15  Pa.  St.  59. 
Where  a  suit  has  been  marked  to  the  8.  Hunt  v.  Crane,  33  Miss.  669;  Bud- 
use  of  another,  notice  to  the  attpmey  dicum  v.  Kirk,  3  Cranch  (U.  S.)  293. 
of  record  of  the  time  and  place  of  tak-  4.  Bervloebydopy. — Under  a  statutory 
ing  the  deposition  is  sufficient,  when  requirement  that  notice  of  taking  of  a 
be  has  always  appeared  in  the  suit  deposition  may  be  served  in  the  same 
either  as  pftrty  or  agent.  Richter  v,  manner  and  by  any  person  authorized 
Selin,  8  S.  &  K.  (Pa.)  425.  to  serve  a  summons  on  a  witness,  a 

lollee  to  Attamey  In  Attendanee.— A  notice  to  take  a  deposition   may  be 
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c.  Substituted  Service. — In  some  jurisdictions  when  the 
adverse  party  is  a  nonresident,  substituted  service'  by  publication 

served  bv  copy.     Prather  v,  Pritchard,  4  Ark.  129 ;  Woodruff  v,  Laflin,  4  Ark. 

26  Ind.  65.  527. 

An  affidavit  that "  copies  "  of  a  notice  Under  a  rule  reqturing  a  notice  to  be 
were  served  would  imply  that  a  copy  served  by  being  read  and  delivered  to 
was  served  on  each  defendant,  and  is  the  party,  or,  in  his  absence,  to  some  of 
sufficient,  since,  if  the  notices  were  in  his  family  at  his  dwelling-house,  service 
fact  not  served,  the  party  making  the  of  a  notice  was  held  sufficient  where  it 
affidavit  of  service  could  be  called  and  appeared  that  it  was  left  with  the  de- 
examined.  Nickroy  v,  Skelley,  14  S.  fendant's  son  at  the  dwelling-house, 
&  R.  (Pa.)  372.  although  he  declined  hearing  it  read. 

Where  not  provided  for  by  a  rule  for  and  showed  the  person  serving  it  where 

the  takine  of  depositions,  service  of  a  his    father  was  at  work  in  the  field, 

copy  of  the  notice  left  at  the  house  of  Campbell  v.  Shrum,  3  Watts  (Pa.)  60. 

defendant  with  the  defendant's  daughter  Motloe  to  Special  BaU  is  not  sufficient  to 

more  than  ten  days  before  the  day  fixed  entitle  a  deposition  to  be  read  against 

for  the  taking  of  the  deposition  is  in-  the  principal.    Vincent  v.  Huff,  4  S.  ft 

sufficient  where  both  plaintiff  and  de-  R.  (Pa.)  298. 

fendant  reside  in  the  same  town.  Lemon  Service  of  notice  of  a  rule  on  special 

V,  Bishop,  I  P.  &  W.  (Pa.)  485.  bail  of  defendant  to  take  depositions  is 

Michigan. — How.  Stat.  Mich.,  %  7463,  insufficient,  although  the  bail  attend 

does  not  require  that  a  copy  of  the  no-  and    cross-examine  the   witness,  if  it 

tice  of  the  taking  of  depositions,  which  is  appears  that  another  usually  acted  as 

authorized   by  section  7461,  shall  be  agent  of  the  defendant  in  his  absence, 

served  by  an  officer,  or  by  a  party  or  Weaver  v.  Cochran,  3  Yeates  (Pa.)  168. 

his  attorney,  nor  does  it  require  the  Bervloe  upon  tbe  Wife  of  a  Party  of  a 

copy  to  be  verified,  hence  proof  that  a  notice  of  a  rule  to  take  depositions  is 

true  copy  of  the  notice  signed  by  the  at-  not  good  where  the  wife  never  ap- 

tomey  for  the  party  was  served  upon  peared  to  have  any  agency  in  the  busi- 

the  attorney  for  the  adverse  partv  in  the  ness,  although  she  is  named  in  the  proc- 

cause  is  sufficient.     Colton  v.  ftupert,  ess.  Bauman  v.  Zinn,  3  Yeates  (Pa.)  157. 

60  Mich.  318.  Bervloe  on  Corporatlona. — In  the  ab- 

Leavlng   Oovy    at    BwdUlng-nniBe. —  sence  of  any  statute  prescribing  upon 

Proof  of  service  on  notice  of  the  taking  whom  the  notice  of  taking  a  deposition 

of  a  deposition  made  by  leaving  a  copy  shall  be  delivered,  when  the  notice  is  to 

with  the  wife  of  the  party,  without  say-  be  given  to  a  corporation,  service  upon 

ing  that  it  was  made  by  leaving  a  copy  at  some  proper  officer  of  the  corporation 

his  dwelling-house,  will  be  sufficient,  is  sufficient.    Great  Falls  Mfg.  Co.  v. 

since  it  will  be  presumed,  in  the  absence  Mathes,  5  N.  H.  574. 

of  proof  to  the  contrary,  that  his  wife  Under  section  27x8  of  Rev.  Code 

was    at    home  when    the  notice  was  Ala.,  if  the  adverse  party  be  a  corpora* 

served.     Snyder  v.  Wilt,   15  Pa.  St.  tion,  it  must  be  shown  that  its  domicil 

59.  or  its  place  of  business  is  without  the 

Necessity  of  Personal  Service, — In  county,    and    that  it    has    no  officer, 

Kennedy  v,  Alexander,  i  Hayw.  (N.  agent,  or  attorney  of  record  therein  to 

Car.)  25,  there  was  a  difference  of  opin-  whom   notice  can  be  given.     Oxford 

ion  as  td  whether  notice  to  take  a  deposi-  Iron  Co.  v,  Quinchett,  44  Ala.  487, 

tion  should    be  served    personally,  or  The  service  of  a  notice  to  take  depo* 

whether  leaving  it  at  the  residence  of  sitions  upon  a  station  agent  of  a  rail- 

the  adverse  party  was  sufficient.  way  company,  who  has  no  authority  in 

Reading  the  Notice  of  the  time  and  the  premises  and  is  not  connected  with 

place  of  taking  a  deposition  to  the  ad-  the  cause  in  which  the  deposition  is  pro* 

verse  party  is  sufficient  where  no  copy  posed  to  be  taken,  is  neither  legal  nor 

is  demanded.  Brewington  v,  Endersby ,  sufficient  notice.     Nor  is  a  notice   to 

4  Greene  (Iowa)  263.  take    depositions    ''process,'*  within 

Under  a  statute  requiring  notice  in  the    meaning  of  chapter  133  of    the 

writing,  merely  reading  the  notice  is  Laws  of  1871.     Atchison,  etc.,  R.  Co. 

insufficient.     A  copy  should  be  left  v.  Sage,  49  Kan.  52^. 

with  the  party.    Williams  v,  Brummel,  1.  Graves  v.  Ticanor,  6  N.  H.  53!; 
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or  the  like  is  permissible.* 

d.  Proof  of  Service. — The  service  is    usually  proved  by 

the    return   of     the   officer  or  by   the  person    who  delivered 

the  notice  or  a  copy  thereof,^  and   sometimes   the    proof    of 

Savage  v.  Rice,  Mart.  (N.  Car.)  20;  serve    original   processes   or  by  any 

Cahill  V.  Pintony,  4  Miinf.  (Va.)  371;  person    who  would  be  a  competent 

Chapman  v.  Chapman,  4  Hen.  &  M.  witness  upon  a  trial  o^  such  suit,  and 

(Va.)  426;   Hayde  v.  Benson,  6  Ark,  that  when  made  by  any  person  other 

396;  Bauman  v,  Zinn,  3  Yeates  (Pa.)  than  an  olHcer  it  must  be  verified  by 

1 57.  affidavit,  requires  a  clerk  of  the  court 

1.  Cahill  V,  Pintony,  4  Munf.  ( Va.)  who  serves  a  notice  to  take  depositions 
371 ;  Miller  v.  Neflf,  33  W.  Va.  197.  to  verify  his  return  in  like  manner  as 

When  Publication  PennlBslUe. —  The  any  other  person  not  an  officer.  Hyde 
statute  regulating  the  mode  of  taking  v,  Benson,  6  Ark.  396. 
depositions  of  nonresidents  requires  Affidavit  of  Servloe — ^Befbre  Whom 
publication  only  in  cases  where  the  non-  Hade. — An  affidavit  of  service  of  the 
resident  has  no  agent  or  attorney  at  notice  cannot  be  made  before  a  justice 
law  in  the  county ;  notice  to  the  attor-  of  the  peace  who  was  one  of  the  attor- 
ney at  law  is  good.  Pettis  v.  Smith,  neys  for  the  plaintiff  in  the  case. 
2  A.  K.  Marsh.  (Ky.)  194.  Hammond  v.  Freeman,  9  Ark.  62. 

Where  defendant  had  moved  to  some  Snfflclenoy  of  Betnxn. — ^The  return  of 

place  unknown,  and  plaintiff  wished  to  an  officer  that  he  served  a  notice  of  the 

take  the  deposition  of  a  person  living  time  and  place  appointed  for  taking  a 

without  the  state,  the   court  directed  deposition  on  the  day  before  the  time 

that  notice  should  be  given  of  the  tak-  named   therein,  without    stating    the 

ing  of  the  deposition  at  a  certain  time  hour  of  the  service,  fails  to  show  that 

and  place  in  three  months  after  publi-  the  twenty-four  hours'  notice  of  time 

cation  of  the  notice,  which  was  to  be  of  taking  the  deposition  was  given  as 

published  three  weeks  successively,  the  required  by  statute.     Hunt  v,  Lowell 

defendant's  attorney  having  died  and  Gas  Light  Co.,  i  Allen  (Mass.)  343. 

no  one  having  been   appointed  in  his  Proof  that  a  notice  was  left  at  the 

place.    Maxwell  v,  Holland,  i  Hayw.  defendant's  house,  without  stating  that 

(N.  Car.)  302.  it  was  left  with  any  person,  was  held 

2.  By  Whom  Proof  Uade. — Under  a  insufficient  evidence  of  service.  Cro- 
statute  providing  for  the  notice  of  the  zier  v.  Gano,  i  Bibb  (Ky.)  257. 
taking  of  a  deposition  to  be  issued  by  A  return  of  a  deputy  sheriff  executed 
a  justice,  commissioner,  or  judge,  and  by  leaving  a  copy  at  the  house  of  the 
in  the  alternative  that  such  notice  may  party  on  a  day  stated  is  sufficient  serv- 
be  given  by  such  party  and  served  upon  ice  of  notice  to  take  depositions, 
the  adverse  party  without  the  direct  May  v.  Russell,  i  T.  B.  Mon.  (Ky.) 
agency  of  the  justice,  commissioner,  or  225. 

judge,  notice  when  not  served  by  an  FreBiunptlon. — Where  a  notice  of  the 

officer  must  be  verified  by  the  affidavit  taking  of  a  deposition  is  addressed  to 

of  the  party  himself,  or  at  least,  where  the  attorneys  by  whom  the  declaration 

the  suit  is  pending,  by  the  attorney  of  was  filed  by  their  firm  name,  without 

record.     Campau  v.  Dewey,  9  Mich,  stating    that   they    are    attorneys    at 

381.  law,  it  will  be  presumed,  in  the  ab- 

Betiim of  Officer. — An  officer  serving  sence  of  any  denial  on  their  part,  to 

a  citation  issued  by  a  justice  in  pur-  have  been  addressed  to  them  in  the 

suance  of  a  statute,  notifying  the  ad-  same  character  in  which  they  filed  the 

verse  party  to  attend  the  taking  of  a  declaration.      And    if    the    notice    is 

deposition,  should  make  his  own  return  served  by  the  sheriff  on  a  person  of  a 

to  the  magistrate  issuing  the  citation  similar  name  as  that  of  one  of  the  part- 

and  not  to  the  magistrate  before  whom  ners,  it  will  be  presumed  that  the  sher- 

the  deposition  is  to  be  taken.     Parker  iff  did  his  duty,  and  that  the  person 

V.  Meader,  32  Vt.  300.  served  was  a  partner.     Reese  v.  Beck, 

Ketnm  by  Clerk  of  Court. — ^A  stat-  24  Ala.  651. 

utory  provision  (Rev.  Stat.  Mo.,  c.  16,  Contradiction  of  Betum. — ^The  return 

^§  21,  22)  that  notice  may  be  served  of  a  sheriff  is  prima  facie  evidence  of 

either  by  officers  authorized  by  law  to  its  truth,  but  it  may  be  contradicted 
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service  of  the  notice  may  be  made  by  paroL^ 

e.  Where  Several  Defendants. — In  some  jurisdictions 
service  of  the  notice  to  take  depositions  upon  one  of  several  de- 
fendants is  sufficient,^  while  in  others  a  deposition  taken  upon 
such  service  can  only  be  read  against  the  party  served.' 

by  written  or  parol  evidence.     Bow-  Aeeoptanee  of  Notloe  by  Attorney. — 

yer  v,  Knapp,  15  W.  Va.  277.  Where  attorneys  for  two  parties  accept 

1.  Hyde  V.Benson, 6  Ark.  396;  Mills  notice  of  the  taking  of  depositions  of 
V,  Dunlap,  3  Cal.  o^  Contra,  Collins  but  one,  the  notice  is  sufficient  to  the 
V.  Elliott,  I  Har.  s  J.  (Md.)  i ;  Lock-  pftrty  not  mentioned  in  the  acceptance 
wood  V.  Adams,  10  Ohio  398.  of  it.     Walker  v.  Abbey,  77  Iowa  702. 

The  fact  that  due  notice  of  the  tak-  Frorl&ce  of  Gout  as  to  Bona  Fides  In 

ing  of  a  deposition  was  given  may  be  CMrlng  Notloe. — Notice  may  be  given 

proved  in  the  court  to  which  the  depo-  to  one  of  several  parties,  plaintiff  or 

sition  was  returned,  where  the  deposi-  defendant,   but  the  court  may  decide 

tion  is  duly  certified  but  no  proof  of  whether  the  party  giving  the  notice 

notice    accompanies    it.      Pickard    v,  did  in  good  faith  cause  notice  to  be 

Polhemus,  3  Mich.  185.  served  upon  the  person  so  selected  with 

2.  Under  a  statute  allowing  the  notice  a  view  that  it  should  be  a  protection 
of  the  taking  of  a  deposition  to  t>e  de-  to  all.  Spaulding  v,  Ludlow  Woolen 
livered  to  the  adverse  parties,  or  one  of  Mill,  36  Vt.  150. 

them,  or  left  at  his  usual  place  of  abode,  8.  Brown  v.  Piatt,  2  C ranch  (C.  C.) 

legal   notice  to  one  of  several    joint  253. 

parties  is  binding  upon  all.     Ellis  7'.  Illinois. — In  a  suit  against  two  joint 

Lull,  45  N.  H.  419.  debtors,  a  notice  to  one  of  them  of  the 

In  Maine  it  was  held  that  evidence  issuing  of  a  commission  to  take  dep- 

of  notice  to  one  defendant  is  by  statute  ositions  is  insufficient,  and  the  deposi- 

deemed  sufficient  as  to  all  (Rev.  Stat.,  tion  cannot  be  used  against  him  who 

c- 135.  §  8,  in  force  in  1853).    Medcalf  is  not  served  with  notice.     McConnell 

V.  Seccomb,  36  Me.  71.  v.  Stettinius,  7  111.  707. 

Bervloe  on  Party  Whoso  Testimony  Is  Kentnoky. — ^A  notice  to  take  a  depo- 

BoQglit. — A  notice  to  take  a  deposition  sition  served  upon  one  only  of  several 

of  one  of  several  parties  is  sufficient  if  defendants  may  be  read  as  against  that 

served  upon  the  party  whose  testimony  defendant ;  and  that  the  deposition  con< 

is  sought.    Chase  v,  Hathorn,  61  Me.  tains  statements   conducing  to  prove 

505.  the  others  (who  had  no  notice)  guilty, 

Sorvice  on  Besident  Partners. — Where  is  no  cause  for  rejecting  it  as  against 

a  statute  authorizing  depositions  to  be  the  one  who  had  notice.     Logan  v. 

taken  in  certain  specified  cases  leaves  Steele,  3  Bibb(Ky.)  230. 

it  to  the  judge  to  prescribe  the  notice  Mlfthlgan. — Where  suit  was  brought 

to  be  given  to  the  adverse  party,  and  against   joint  parties    and    summons 

where  copartners,  two  of  whom  resided  served  on  but  one  of  them,  who  entered 

without    the  state,  were  sued  upon  a  into  a  stipulation  for  taking  the  depo- 

partnership  contract,  it  was  held  that  sition,  and,  the  other  party  afterwards 

service  of  notice  upon  the  one  within  appearing,  the  deposition  was  ruled 

the  state  was  sufficient.    Cox  v.  Cox,  out  on  the  trial  on  his  objection  that 

2.  Port  (Ala.)  533.  it  was  taken  without  his  consent  and 

Notice  may  be  given  to  one  member  without  notice  to  him,   it  was  held 

of  a  firm  if  the  other  is  a  nonresident,  that  the  defendant  who  had  stipulated 

and  it  is  immaterial  that  the  partner-  could    not    bring    error.     French    z>. 

ship  was  dissolved    before    the    trial.  Canada  Southern  R.  Co.,  42  Mich.  64. 

Gilly  V.  Singleton,  3  Litt.  (Ky.)  250.  North  CaroUna.— Where  the  defend- 

Fallnre  to  Serve  Codefbndanta — 8erv-  ants  are  several,  each  is  entitled  to  no- 
lee  on  Attorneys. — Where  notice  has  tice.  Cox  v.  Smitherman,  2  Ired.  Eq. 
been  served  upon  the  attorneys  of  rec-  (N.  Car.)  66. 

ord  and  two  of  the  defendants,  they  are  West    Virginia. — Where    a    suit    is 

in  no  position  to  object  to  the  deposi-  brought  on  a  joint  and  several   bond 

tion  because  their  codefendants  were  against  two  defendants,  and  a  proper 

not  served.    Glenn  v,  Glenn,  17  Iowa  notice  to  take  depositions  is  served  on 

498.  one  of  the  defendants  and  not  on  the 
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6.  SeatcmableneM  of  Hotioe — emena  Bolt. — In  the  absence  of 
statutory  provisions  as  to  the  time  within  which  notice  must  be 

given  of  the  time  and  place  of  taking  a  deposition,  the  notice 
must  be  reasonable  and  aiford  the  adverse  party  a  fair  opportu- 
nity to  attend  and  cross-examine  the  witness.^ 

Dtpendent  on  CireiuBitaBaes. — However,  what  will  constitute  reason- 
able notice  is  a  vexed  question  and  will  depend  upon  the  circum- 
stances in  each  particular  case.^ 

b  Stcannlidiig  the  B— iwiaMemMt  of  the  notice,  the  distance,  travel- 
ing conveniences,  condition  of  the  roads,  and  such  other  matters 

other,  while  the  depositions  should  he  8.  California, — Attwood   v.  Fricot| 

suppressed  as  to  the  one  not  served,  it  is  17  Cal.  37. 

errortosuppress  them  as  to  the  defend-  Connecticut. —  Sharp  v,  Lockwood, 

ant  who  was  duly  served.    Bowjer  v.  12  Conn.  159;  Phelps  t;.  Hunt,  40  Conn. 

Knapp,  15  W.  Va.  377.  97;  Harris's  Appeal,  58  Conn.  492 ;  Sing 

1.  California. — Attwood   v,    Fricot,  Cheong  Co.  v.  Yung  Wing,  59  Conn. 

17  Cal.  37.  535. 

Connecticut. — Phelps    v.    Hunt,    40  Kentucky. — Moore  v,  Humphreys,  2 

CoDn.   97;    Sharp    v.    Lockwood,  12  }.T.  Marsh.  (Ky.)  54;  May  v.  Russell, 

Conn.  159.  X  T.  B.  Mon.  (Ky.)  225. 

Kentucky. — Rennick  v.  Willoughby,  New  Hampshire. — Deming  v,  Fos- 

2  A.  K.  Marsh.  (Ky.)  22.  ter,  42  N.  H.  165. 

Mississippi j-^Hunt   v.    Crane,     33  Virginia, —  Trevelyan   v.   Lofft,  83 

Miss.  669.  Va.  141. 

Pennsylvania. -^Cdctptnttr  v.  Groff,  FrovlaUmal  Notice. — Although  a  pro- 

5  S.  &  R.  (Pa.)  162.  visional  notice  to  take  depositions  on  a 

Tennessee. — Blair  v.  State  Bank,   11  day  subsequent  to  that  first  named  in 

Humph.  (Tenn.)  84.  the  notice  may,  under  peculiar  circum- 

Vermont. — Stephens  v,  Thompson,  stances,  be  reasonable,  yet  where  such 

28  Vt.  77.  subsequent    days    are    spread  over    a 

Virginia. — McGinnis   v.   Washing-  period  of  almost  two  months,  and  the 

ton  Hall  Assoc.,  12  Gratt.    (Va.)  602;  place  mentioned  for  taking  the  deposi- 

Unis  V.  Charlton,  12  Gratt  (Va.)  484.  tions  is  more  than  five  hundred  miles 

Itediuioii  firom  Attendance. — A  no-  from    the    party,    it  is   unreasonable. 

tice  which   precludes  the  party  from  May  v,  Russell,  i  T.  B.  Mon.   (Ky.) 

attending  unless  by   an   agent  is  not  225. 

reasonable.  Waters  v,  Harrison,  4  "One  Day's  Notloe '*  Defined. — A  no- 
Bibb  (Ky.)  87.  tice  that  a  deposition  would  be  taken  on 

Kroeozing   Attendance    of  Gonns^ —  the  following  day  was  held  sufiicient 

The  party  should   have  a  reasonable  under  leave  granted  to  each  party  to 

time  in  which  to  procure  the  attend-  take   testimony  on   one  day's   notice, 

ance  of  his  counsel.  Kimpton  v.  Glover,  although   twenty-four    hours  did  not 

41  Vt.  283.  elapse.     Walsh  v.  Boyle,  30  Md.  262. 

lAaiiAclant  Time  to  Beach  Place  of  Tak-  Compliance  with  Statate. — A  statute 

lag. — ^Time  that  is  sufficient  for  little  authorizing  the  service  of  notice  of  the 

more  than  reaching  the  place  where  taking  of  a  deposition  by  leaving  it  at 

the  deposition  is  to  be  taken  is  not  suf-  the  place  of  residence  of  a  party  or  his 

ficient.     Sing   Cheong  Co.    v.  Yung  attorney  would  seem  not  to  be  complied 

Wing,  59  Conn.  535.  with  by  leaving  the  papers  but  a  few 

Blioitening  Time. — Under  California  minutes  beyond  the  twenty-four  hours 

Code  Civ.  Pro.,  §  2031,  providing  that  prescribed  by  the  statute  on  the  partner 

the  deposition  of  a  witness  may  be  taken  of  the  attorney  at  his  office.    Toulman 

on  notice  to  the  adverse  party  within  v,  Swain,  47  Mich.  82. 

a  certain  time,  unless,  for  cause  shown,  Fresomiytlon. — Where  the  lensth  of 

a  judge,  by  order,  prescribed  a  shorter  time  of  the  notice  is  not  specified,  it 

time,  requires  that  the  order  to  shorten  will  be  presumed  that  the  time  desig- 

the  time  shall  designate  a  definite  time  nated   by  statute  elapsed.    Jackson  v. 

of  notice.   Howell  z;.  Howell,  66  Cal.  390.  Perkins,  2  Wend.  (N.  Y.)  3<». 
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as  affect  the  ability  of  the  party  to  attend  personally,  or  by 
counsel,  and  to  return  in  time  for  the  trial,  should  be  given  due 
consideration.^ 

* 

1.  Alabama, — Carlisle  v.  Tuttle,  30  reasonable  notice  to  be  given,  it  was 

Ala.  613.  held  that  such  notice  was  given  where  it 

Connecticut. —  Sharp  v,    Lockwood,  appeared  that  on  the  7th  of  June  notice 

laConn.  159;  Harris's  Appeal,  58  Conn,  was  given  in  Virginia  that  the  depo- 

492.  sition  would  be  taken  in  London  on  the 

District  of  Columbia, —  Leiper  v,  4th  of  July  following,  and  service  was 
Bickley,  I  Cranch  (C.  C.)  39;  Nicholls  made  by  posting  a  copy  of  the  notice 
V.  White,  I  Cranch  (C.  C.)  58;  Jamie-  on  the  front  door  of  the  residence  of 
son  V,  Willis,  i  Cranch  (C.  C.)  566;  the  adverse  party  in  the  city  of  Rich- 
Bowie  V,  Talbot,  I  Cranch  (C.  C.)  247;  mond,  Va.,  he  and  the  members  of  bis 
Renner  v,  Howland,  2  Cranch  (C.  C.)  family  being  then  absent  from  home; 
441;  Barrell  v,  Simonton,  3  Cranch  (C.  by  serving  a  copy  upon  his  counsel  the 
C.)  681.  same  day ;  and  by  mailing  a  copy  to 

Indiana. — Hipes  v,  Cochran,  13  Ind.  him  in  England  on  the  next  day,  which 

175 ;  Manning  v,  Gasharie,  37  Ind.  399.  it  appeared  he  received  in  due  course  of 

Iowa. — Adams  v.  Peck,  4  Iowa  551.  mail   and   acknowledged  receipt  of  in 

Kentucky. — Kincaid  v.  Kincaid,  i  J.  a  letter  addressed  to  counsel  for  the 

J.   Marsh.    (Ky.)    100;    Shropshire  v,  adverse  party.     Trevelyan  v.  Lofft,  83 

Dickinson,  2  A.  K.  Marsh.  (Ky.)  20;  Va.  141. 

McGinley  v,  McLaughlin,  2  B.  Mon.  Taking"     Deposition     in     Ckina.— 

(Ky.)  302.  Neither  forty -three   days'  notice  dot 

Maine. — Ulmer  v.  Hills,  8  Me.  326;  two  months'   notice  of  the  taking  of 

Central   Bank  v.   Allen,   16  Me.  41  ;  depositions  in  Shanghai,  China,  to  be 

Porter  7^  Pillsbury,  36  Me.  278.  used  in  Connecticut,  is  reasonable,  al- 

Maryland. — Calvert  f.  Coxe,  i  Gill  though    the    trip    may    be    made  to 

(Md.)  95.  Shanghai  in  twenty-nine  days.    Slog 

Massachusetts . — Allen  v.  Perkins,  17  Cheong  Co.  v.  Yung  Wing,  59  Conn. 

Pick.  (Mass.)  369.  535. 

New  Tork, — Mumford  v.  Church,  i  Parson  Going  to  8e&. — Where  notice 

Johns.  Cas.  (N.  Y.)  147.  to  defendant's   attorney   was  recciTcd 

Ohio. — Timms  v,  Wayne,  i  Handy  before  eleven  o'clock  A.  M.  on  one  day, 

(Oh]oX400.  and  the  deposition  of  a  person  going 

Pennsylvania. — Armstrong^^s  Estate,  to  sea  was  taken  under  an  order  ob- 

6    Watts     (Pa.)     236 ;     Hamilton     r.  tained  at  four  o'clock  the  same  daj, 

M'Guire,  2  S.  &  R.  (Pa.)  478.  and  the  attorney  notified  attended  and 

Virginia. — Trevelyan    v.    Lofft,  83  filed  interrogatories,  insisting,  however, 

Va.  141.  that  it  was  not  sufficient  notice,  and  it 

Condition  of  Party. — ^The  condition  of  was  not  suggested  that  deponent  did 

the  party  to  be  notified  should  be  also  not  immediately  proceed    to  sea,  the 

taken   into  consideration.    Carlisle  v.  notice  was  held  sufficient.     Vinal  r. 

Tuttle,  30  Ala.  613.  Burrill,  16  Pick.  (Mass.)  401. 

Foreign  Conntry. — Where  the  deposi-  Parties  In  Same  City. — Under  a  stat- 
tions  are  sought  to  be  taken  in  a  re-  ute  requiring  the  notice  to  be  reason- 
mote  country  (in  this  case  in  China),  able,  a  notice  served  at  eight  P.  M. 
in  a  strange  language  and  under  an  of  the  taking  of  a  deposition  between 
imperfect  civilization,  where  the  legal  the  hours  of  eight  o'clock  and  nine 
sanctions  under  which  testimony  is  o'clock  A.  M.  of  the  succeeding  daj, 
taken  in  civilized  countries  are  entirely  at  a  place  in  the  same  city  in  which 
unknown,  the  length  of  time  required  the  parties  and  their  counsel  reside, 
to  reach  the  place  of  taking  furnishes  no  ordinarily  would  be  sufficient  Mc- 
safe  guide  for  the  reasonableness  of  the  Ginnis  v.  Washington  Hall  Assoc.,  t: 
notice,  because  the  things  necessary  to  Gratt.  ( Va.)  602. 
be  done  in  order  to  be  prepared  for  the  IMstanoe Traveled. — How.  Stat. Mich, 
taking  are  incapable  of  being  ascer-  §  7463,  requiring  at  least  one  dar's 
tained  in  advance.  Sing  Cheong  Co.  notice  of  the  taking  of  a  deposition  for 
V.  Yung  Wing,  59  Conn.  535.  each  twenty  miles  of  travel,  and  ttat 

Under  Virginia  Code  1073,  requiring  where  the  distance  exceeds  340  miles 
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Tiao  to  Trayel. — In  estimating  the  sufficiency  of  the  time  al- 
lowed for  travel  from  the  place  where  the  notice  is  served  to  the 

place  of  taking  the  deposition,  the  time  ordinarily  consumed  in 
traveling  by  the  most  usual,  convenient,  and  practically  direct 
route  will  determine.^ 

OoB|vtatioa  of  Time. — In  determining  the  sufficiency  of  the 
length  of    a    notice    to  take  depositions,   the  day   of  service^ 

twentj  dajs'  notice  shall  be  sufficient,  not  less  than  one  day  for  every  twenty 

does  not  enlarge  the  time  in  any  case  miles  of  travel  from  his  usual  place  of 

bejond  the  period  of  one  day  for  each  abode  to  the  place  of  caption,  relates  to 

twenty  miles,  but  merely  fixes  a  mazi-  the  distance  to  the  place  of  caption 

mum  which  will  suffice  for  a  distance  from  tl^e  place  of  his  residence,  and  not 

bejond  340  miles.   Pinkham  v.  Cockell,  to  the  place  of  caption  from  the  place 

77  Mich.  265.  where   he    may    happen   to  be  found. 

OoDsidering  Mall  Servioe. — In  passing  Porter  v.  Pillsbury,  ^  Me.  378. 
upon  the  question  whether  reasonable  Under  a  statute  reauiring  notice  of 
notice  of  the  taking  of  the  deposition  taking  of  testimony  ot  a  specified  wit- 
was  given,  the  court  may  consider  tes-  ness  to  be  given  to  the  attorney  for  the 
timony  as  to  the  course  of  the  mails  to  adverse  party,  the  time  allowed  should 
the  place  of  taking.  Gerrish  v.  Pike,  be  computed  with  reference  to  the  dis- 
36  N.  H.  510.  tance  of  the  attorney  from  the  place  of 

Bales   Owrrldliig  Statute.  —  Where,  examination  when  he  is  nearer  than 

under  a  statute  requiring  reasonable  the    party.      Toulman    v,    Swain,    47 

notice  to  be  given,  the  court  has  made  Mich.  83. 

a  rule  that  twenty  days*  notice  shall  be  2.  Iowa. — Richardson  v.  Burlington, 

sufficient  in  all  cases,  unless  the  im-  etc.,  R.  Co.,  8  Iowa  360. 

practicability  of  reaching  the  place  of  Michigan, — Arnold  v.  Nye,  33  Mich, 

taking  within  twenty  days  exists  the  386. 

rule  must  be  applied,  and  it  devolves  Nebraska, — Cool  v.  Roche,  15  Neb. 

upon  the  party  excepting  to  show  the  34. 

fact  that  it  does  exist;  but  where  it  One  Day  fbr  Preparatton. — A  notice 

would  be  impossible  for  the  party  to  to  take  depositions  should  allow  the 

reach  the  place  of  caption  in  twenty  adverse  party  one  day  for  preparation, 

days,  necessarily  the  rule  would  not  be  and  sufficient  time,  by  the  usual  route 

applied.  Gerrish  t^.  Pike,  36  N.  H.  510.  of  travel,  to  attend  the  taking  of  the 

PaWeatlon. — The  publication  of  no-  depositions,  excluding  all  Sundays  and 

tice  to  take  depositions  under   West  the  day  of  the  service  of  the  notice. 

Virginia  Code,  ^  3,  c.  121,  which  re-  Hartley  v.  Chidester,  36  Kan.  363. 

quires  the  notice  to  be  published  once  a  Under  section  5380,  Com  p.  Laws,  in 

week  for  four  successive  weeks,  is  com-  relation  to  taking  depositions,  provid- 

pleted  on  the  fourth  issue  of  the  news-  ing  that  *'  the  notice  shall  be  served  so 

paper  containing  it,  and  if  a  reasonable  as  to  allow  the  adverse  partv  sufficient 

time  elapses  between  the  date  of  said  time,  by  the  usual  route  of  travel,  to 

fonrth  issue  and  the  taking  of  the  depo-  attend,  and   one  day  for  preparation, 

sitions  the  notice  will  be  sufficient,  exclusive  of  Sundays  and  the  day  of 

Miller  v.  Neff,  33  W.  Va.  197.  service,"  the  adverse  party  is  entitled 

1,  Arkansas. — Lindauer  v.  Delaware  to  an  extra  day,  for  preparation,  beyond* 

Mat  Safety  Ins.  Co.,  13  Ark.  461.  the  time   required   to  reach  the  place 

Kansas. — Hartley  v.    Chidester,   36  where  the  deposition  is  to  be  taken. 

Kan.  363.  Bern  r.  Bern,  4  S.  Dak.  138. 

Maine, — Central  Bank  v.  Allen,  16  Instances. — Under  a  statute  requiring 

Me.  41.  at  least  five  days'  notice  of  the  taking 

Nebraska, — Cool  v.  Roche,  15  Neb.  of  a  deposition,  and  one  day  in  addition 

24.  for  every  thirty  miles  of  travel  from 

South  Dakota. — Bem  v.  Bem,  4  S.  the  place  where  the  notice  was  served, 

Dak.  138.  a  notice  to  take  a  deposition  at  a  dis- 

Cemiwtation  of  IMstance. — A  statute  tance  of  thirty  miles  from  the  place  of 

requiring  a  sufficient  notice  to  be  given  service  of  the  notice,  given  on  July  i\ 

to  the  adverse  party,  so  as  to  allow  him  for  July  36,  was  held  insufficient.  Rich- 
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and  Sundays  will  usually  be  excluded.^ 

QvMttoB  for  Gout. — Reasonableness  of  the  notice,  when  not  con- 
trolled by  statute,  is  a  Question  for  the  court  to  which  objection 
on  that  ground  is  made.* 

Where  the  Hotioe  It  InraAdeat  or  unreasonable  the  court,  in  the  interest 
of  justice,  will  extend  its  aid  to  the  party  thereby  prejudiced.* 

Xn.  Pbogeeddigs  bbvobx  the  OmoEB  ^ — 1.  Proooring  the  Wit- 


ardson  v,  Burlington,  etc.,  R.  Co.,  8  8.  Party  Svrprlied. — Where  the  short- 
Iowa  260.  To  the  same  effect,  Beaslej  ness  of  the  notice  given  of  the  taking  a 
ZK  Downey,  10  Ired.  (N.  Car.)  284.  deposition  is  but  a  few  minutes  beyond 
Either  the  day  on  which  the  notice  twenty-four  hours  of  the  time  required 
is  given  or  the  day  on  which  t^  depo-  by  statute,  and  when  it  is  served  late 
sition  is  taken  should  be  eAluded.  in  the  afternoon  of  one  day  for  a  still 
Devinny  v.  Jelly,  Tappan  (Ohio)  159.  later  hour  on  the  next,  which  was  not 

1.  Cool  V.  Roche,  15  Neb.  24;  Hart-  at  the  time  usually  convenient  for  the 
ley  V,  Chidester,  36  Kan.  363 ;  Bern  v,  beginning  of  such  a  transaction,  it  wiU 
Bem,  4  S.  Dak.  138.  not  vitiate  the  notice,  though  it  may 

2,  Alabama, — Parker  t^.  Haggerty,  i  require  indulgence  of  the  court  in 
Ala.  632.  allowing  the  party  taken  by  surprise  to 

Connecticut. — Sharp  v.  Lockwood,  12  meet  it.  Toulman  v.  Swain,  47  Mich.  82. 

Conn.  159;  Harris's  Appeal,  58  Conn.  Postponing  Taking. — Where  there  is 

492 ;  Sing  Cheong  Co.  v.  Yung  Wing,  no  statute  existing  prescribing  the  time 

59  Conn.  535.  within  which  the  notice  of  the  taking 

Maine. — liarrist'.  Brown,  63Me.  51.  of  a  deposition  must  be  given,  if  the 

North  Carolina. — Cherry  v.  Slade,  2  adverse  party  deems  the  notice  given 

Hawks  (N.  Car.)  400.  too  short  he  can  take  steps  to  have  the 

Pennsylvania. — V oris  v.  Smith,  13  taking  postponed.     Harris's  Appeal,  58 

S.  &  R.  (Pa.)  334.  Conn.  492. 

Vermont. — Hough  v.   Lawrence,   5  Offer  of  Postponemsat. — Where,  how- 

Vt.  299;    Darling    v.    Woodward,   54  ever,  the  notice  is  short  in  not  allow- 

Vt.  loi.  ing  the  one  day  for  preparation,  and 

Nature  of  Discretion. — The  discretion  both  parties  appear,  and  the  notifying 
of  the  trial  judge  in  determining  party  then  and  there  offers  to  postpone 
whether  or  not  reasonable  notice  of  the  the  examination  so  as  to  afford  the  ad- 
taking  of  the  deposition  has  been  verse  party  the  day  for  preparation, 
given  is  a  sound  discretion  to  be  exer-  failure  to  accept  such  offer  without  any 
cised  according  to  the  rules  of  law.  explanation  or  reason  therefor,  ai^ 
Masters  v.  Warren,  27  Conn.  293.  participating  in  the  examination  with- 

Neeessity  of  Proof  as  to  Soffldency. —  out  further  objection,  answer  any  pre- 

In  the  absence  of  any  express  statutory  sumption  of  prejudice  to  the  adverse 

provision  as  to  what  shall  constitute  a  party.     Bem  v,  Bem,  4  S.  Dak.  138. 

sufficient  notice  of  the  taking  of  a  dep-  Betaking. — If  depositions  have  been 

osition,  but  requiring  it  to  be  fixed  by  taken  in  conformity  to  the  general  rules, 

the  judge,  justice,  or  clerk,  where  it  they  will  not  be  rejected  because  the 

has    not    been    so    fixed    some  proof  notice  was  too  short,  but  the  court  will 

should  be  given  as  to  the  sufficiency  relieve  the  party  by  allowing  the  tak- 

of  the  notice.     Lesne  i'.  Pomphrey,  4  ing    of   evidence    anew.    Deming    v. 

Ala.  77.  Foster,  42  N.  H.  165. 

Reservation  of  Question  of  Beasonabls-  Neees^ty  of  Appointment  of  Agent  aft 

ness   for  Receiving  Ckrart. — In  cases  of  Place  of   Taking. — Notwithstanding    a 

doubt  or  difficulty  as  to  whether  or  party   may  have   appointed  an   agent 

not  reasonable  notice  of  the  time  and  at  the  place  of  taking  the  deposition, 

place  of  taking  a  deposition  was  given,  yet  he  is  not  compelled  to  do  so,  and 

the  court  to  which  the  deposition  is  that  will  not  cure  the  unreasonableness 

addressed  may  state  the  circumstances  of  a  notice.  May  v.  Russell,  i  T.  B. 

attending  the  notice,  and  reserve  the  Mon.  (Ky.)  225. 

question  of  its  sufficiency  for  the  con-  4.  See  also  supra^  X.  The  Officer^  and 

sideration  of  the  higher  court.     Sharp  infra^    XVII.     Introduction   in  Evi- 

V.  Lockwood,  12  Conn.  159.  dence, 
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to  Teitiiy. — ^A  deposition  is  not  inadmissible  because  the 

witness  was  not  subpoenaed  to  appear  before  the  oiHcer.^  But 
the  method  of  enforcing  the  attendance  of  a  witness  is  regulated 
by  statute  in  the  several  states,  and  the  officers  authorized  to  take 

depositions  are  often  vested  with  power  to  compel  the  attendance 
of  the  witnesses,  and  to  punish  their  disobedience  in  this  respect 
or  their  refusal  to  testify  when  they  are  present.^ 

1.  Pennock  t>.  Freeman,  i  Watte  (Pa.)  A  notary  public,  being  an  officer  au- 

401 .  tliorized  to  take  depositions,  has  author- 

3.  The  Reflual  of  a  Wltneee  to  Appear  ity  under  the  8th  section  of  the  act  con- 
before  the  officer  designated  to  take  his  cerning  '*  witnesses"  (Rev.  Code  Mo. 
deposition  is  punishable  as  a  contempt.  i845)to  commit  a  witness  for  refusing  to 
Bowen  v.  Thornton,  9  W.  N.  C.  (Pa.)  answer  anj  questions  other  than  those 
575.  which  it  is  his  personal  privilege  to  re- 

Where  a  deposition  is  taken  in  one  fuse  to  answer.    Esc  p.  McKee,  18  Mo. 

state  to  be  used  in  another,  the  witness  599. 

wiU  be  compelled  to  attend  and  testify  A  commitment  which    states    that 

in  the  state  where  his  deposition  is  to  the    party    committed    was  adjudged 

be  taken.    State  v.  Ingerson,  62  N.  H.  guilty  of  a  contempt  in  refusing  to 

437.  answer  questions  while  giving  his  dep- 

Utader  Letters  Rogatory — For  a  failure  osition  as  a    witness,    *'plainlj    and 

to  obey  a  subpoena  to  compel  the  wit-  specially  charges    a    contempt,"    al- 

ness  to  submit  to  an  examination  under  though  it  does  not  in  terms  state  that 

letters  rogatory,  the  court  in  which  the  the  questions  were  relevant  or  were 

subpoena  is  issued  may  punish  for  con-  decided  to  be  relevant.     Ex  p,  McKee, 

tempt.  State  v.  Bourne,  21  Oregon  218.  18  Mo.  599. 

AvtliorltF  of  Uagletrate. —  Magis-  Where  a  witness,  duly  subpoenaed 
trates  empowered  by  Rev.  Stat.  R.  I.,  to  testify  in  a  cause  before  a  notary 
187,  §$15  and  21  (in  force  in  1859),  to  public  by  giving  his  deposition,  re- 
take depositions  within  the  state,  may  fuses  to  testify,  he  may  be  committed 
attach  for  contempt  witnesses  duly  by  the  notary  for  contempt  for  such 
summoned  to  appear  before  them  and  refusal ;  and  if  he  petitions  for  a  writ  of 
depose  as  to  what  they  know  relative  habeas  corpus,  to  be  discharged  from 
to  any  civil  suit  or  action  pending  custody,  the  writ  will  be  denied, 
'within  the  state,  or  in  any  other  state  and  the  petitioner  remanded  to 
or  government.  In  re  Jenckes,  6  R.  custody.  In  re  Abeles,  12  Kan. 
I.  18.  452. 

Seftml  to  Answer. — Where  the  ques-  A  witness  who,  after  submitting  to 

tion  propounded  involves  no  question  an  examination  in  part,  refuses  to  fur- 

of  privilege  oh  the  part  of  the  witness,  ther  answer  for  the  reason  that  he  is 

it  is  his  duty  to  answer  if  ordered  by  advised  by  his  counsel  that  no  cause 

the  notary  to  do  so;  the  competency  exists  for  taking  his  deposition,  and 

of  the  question  is  a  matter  for  the  de-  whose  legal  fees  have  been  tendered 

termination  of  the  court  on  the  trial  of  him,  is  within    Vermont  Gen.   Stat., 

the   action   in  which  the  evidence  is  c.  36,  $  12,  providing  that,  if  a  witness 

taken;  and  if  he  refuses  to  answer,  when  after  tender  of  his  legal  fees  refuses  to 

ordered,  he  may  be  committed  as  a  con-  make  his  deposition,   the  justice  or 

tnmacious  witness.     DeCamp  v,  Archi-  other  magistrate  shall  forthwith  cause 

bald,  50  Ohio  St.  618.  him  to  be  committed  to  jail  until  he 

A  statute  authorizing  every  person,  make  his  deposition  as  required  and 

judge,  or  other  officer  required  to  take  discharge  the  costs  of  commitment, 

depositions,  to  issue  subpoenas  and  to  In   re  Foster,  44  Vt.  570.     See  also 

compel  the  attendance  of  the  witnesses  Wehrs  v.  State,  132  Ind.  157. 

in  the  same  manner  and   under  like  The  refusal   of  a  witness  who  has 

conditions  as  any  other  court  of  record,  given  his  deposition  in  part  to  proceed 

etc,  empowers  a  notary  public  to  com-  and  perfect  it  is  a  refusal  to  make  a 

mit  to  prison  witnesses  duly  summoned  deposition  within  a  statute  authorizing 

who  refuse  to  give  their  depositions,  the  officer  to  commit  him  for  such  re- 

Sx  f.  Priest,  76  Mo.  229.  fusal.     In  re  Foster,  44  Vt  570. 
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2.  Time  and  Place  of  Taking-— a.  Time — (i)  Generally. — ^As  a 
general  rule,  a  deposition  is  inadmissible  in  evidence  which  is  not 
taken  at  the  time  designated  in  the  notice.^  Thus,  when  the 
time  is  fixed  between  certain  hours  of  the  day,  the  deposition 
must  be  taken  between  those  hours.^  So,  also,  when  it  is  taken 
under  an  order  of  court  fixing  the  time,'  or  after  the  term  to 
which  it  is  returnable,^  and  when  this  time  is  fixed  by  agreement 


1.  Francher  v.  Armstrong,  5  Ark. 
187;  Stockton  V.  Williams,  Walk. 
(Mich.)  120. 

Where  a  day  is  fixed  for  taking  a 
deposition,  the  opposite  party  need  at- 
tend only  on  that  day.  Ulmer  v,  Aus- 
tin, 9  Port.  (Ala)  157 ;  Olds  v.  Powell, 
7  Ala.  652 ;  Johnson  v.  Perry,  54  Vt. 
459;  Harris  v,  Yarborough,  4  Dev. 
(N.  Car.)  166;  Borders  v.  Barber,  81 
Mo.  636;  Hunter  v.  Fulcher,  5  Rand. 
(Va.)  126;  Collins  v.  Elliott,  i  Har. 
&  J.  (Md.)  I. 

When  Notice  Expires. — An  hour  and 
a  half  is  a  sufficient  length  of  time  for 
an  adverse  party  to  wait  for  the  taking 
of  a  deposition;  and  when  he  leaves 
after  waiting  for  that  length  of  time. 


render  inadmissible  a  deposition  taken 
in  another  state  on  a  day  made  a  legal 
holiday  within  the  state  from  which 
the  commission  issued.  Green  v.  Walk- 
er, 73  Wis.  548. 

On  Snnday. — A  deposition  taken  in 
another  state  on  Sunday  is  not  good, 
although  that  day  be  dies  non  jurid- 
tens  in  the  state  where  taken.  Sloan 
V,  Williford,  3  Ired.  (N.  Car.)  307. 

2.  Farrar  v,  Hamilton,  Taylor  (N. 
Car.)  10;  Harris  v.  Yarborough,  4 
Dev.  (N.  Car.)  166;  Kean  v.  Newell, 
I  Mo.  754. 

Opeidng  within  Hours. — Magistrates 
or  commissioners  who  have  taken  a 
deposition  should,  within  the  hours 
appointed  by  the  notice,  open  it  again 


and  the  deposition  is  thereafter  taken    at  the  instance  of  any  party  who  was 


by  the  party  procuring  the  commis- 
sion, it  will  be  suppressed.  Stockton 
v.  Williams,  Walk.  (Mich.)  120. 

Notice  Ck>Tering  Several  Days. — Where 
a  notice  is  given  to  take  a  deposition 
in  chancery  on  the  8th,  9th,  and  loth 


not  present  when  it  was  taken  and 
who  wished  to  cross-examine.  Jeter 
f.  Taliaferro,  4  Munf.  (Va.)  80. 

Under  a  notice  to  take  depositions 
between  eight  A.  M.  and  eleven  P.  M., 
the  depositions  were  closed  at  eight- 


of  a  certain  month,  the  taking  of  the     thirty  P.  M.,  the  officer  stating  in  his 
deposition  cannot  be  closed  before  the    certificate  that  no  one  had  appeared  up 


expiration  of  the  time  mentioned  in 
the  notice.  Crittenden  v.  Woodruff, 
II  Ark.  82. 

Where  a  notice  states  that  the  depo- 
sition will  be  taken  on  the  aoth  and 
2i8t  days  of  the  month,  a  deposition 


to  that  time  to  cross-examine,  and  it 
was  held  that  the  adverse  party  had 
had  a  reasonable  opportunity  to  appear 
and  cross-examine.  Bigoney  v.  Stew- 
art, 68  Pa.  St.  318. 

Under  a  notice  to  take  a  deposition 


taken  on  the  21st  alone  is  inadmissible,  between  the  hours  of  nine  A.  M.  and 

Jordan  v.  Hazard,  10  Ala.  221.  six   P.  M.,  after  the  officer  and  de- 

Legal  Holiday. — Depositions  taken  on  ponents  had  left  the  attorney  for  the 

a   legal   holiday  upon   notice    to,  but  adverse  party  appeared  and  desired  to 

against  the  objection  of,  the  counsel  of  cross-examine.     The  attorney  for  the 

the   adverse    party    are    inadmissible,  other  party  and  the  notary  endeavored 

Wilson  V.  Bayley,  4a  N.  J.  L.  132.  to  have  the  witnesses  return  without 

In  the  absence  of  any  statute  prohib-  avail.     The  court  held  that  in  the  ab- 

iting  the  taking  of  depositions  on  the  sence  of  fraud  there  was  no  reason  for 

4th  of  July,  a  deposition  taken  on  that  suppressing  the  deposition.    Scharfen- 

day  is  not  invalid    for    that    reason,  burg  v.  Bishop,  35  Iowa  60. 


Rogers  v.  Brooks,  30  Ark.  612. 

A  statute  (Rev.  Stat.  Wis.,  §  2576,  as 
amended  by  Laws  1885,  c.  142)  provid- 
ing that  courts  shall  not  be  open  or 
transact  business  on  a  legal  holiday, 
unless  to  instruct  or  discharge  a  jury, 
to  receive  a  verdict  or  render  a  judg- 


8.  A  departure  from  the  order  of 
the  court  as  to  the  time  of  taking  the 
deposition  will  under  ordinary  circum- 
stances vitiate  the  proceeding^.  Wil- 
liams v.  Banks,  5  Md.  198;  Young  -v. 
Mackall,  4  Md.  362. 

4.  Veach  v.  Bailiff,  5   Harr.  (Del.) 


ment  thereon,  will  not  have  the  effect  to    379;  Herndon  v.  Givens,  16  Ala.  261. 
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of  the  parties,  it  must  be  taken  at  that  time.^ 

(2)  Adjournment. — ^What  has  been  said  in  the  foregoing  section 
should  be  taken  in  connection  with  the  power  on  the  part  of  the 
officer  to  adjourn  the  proceedings  from  day  to  day  until  deposi- 
tions being  taken  before  him  are  completed.  This  authority  is 
generally  recognized  *  but  the  extent  to  which  it  may  be  exer- 
cised is  not  uniform.  Thus  in  some  jurisdictions  an  adjourn- 
ment can  only  be  had  when  the  taking  of  the  depositions  is 
actually  begun,*  while  in  others  the  adjournment  may  be  had 
without  beginning  the  taking  of  the  depositions;*  so,  also,  as  to 

1.  Peterson  v.  Albach,  51  Kan.  150.  taking  depositions  is  not  required  to 

2.  Ulmer  v.  Austill,  9  Port.  (Ala.)  note  the  reason  of  an  adjournment. 
157  ;  Dorrance  v.  Hutchinson,  22  Me.  King  v.  State,  15  Ind.  64;  May  v,  Rus- 
357.  sell,  I  T.  B.  Mon.  (Kjr.)  225. 

I&abillt7to  FlnialionlhiyDeiigiiated. —  But  it  was  held  in  Kentucky ^  where  a 

Where  a  notice  is  given  to  take  a  depo-  notice  to  take  a  deposition   named  sev- 

sitlon  on  a  day  certain,  and  the  taking  eral  days,  and  provided  that  if  anything 

is  then  commenced,  but  it  becomes  im-  prevented  the  taking  on  the  first  day 

practicable  to  finish  it  that  day,  it  may  it  was  to  be  taken  on  the  second,  and 

be  finished  the  next.     Read  v.  Patter-  so  on  successively,  and  it  was  not  taken 

son,  II  Lea  (Tenn.)  430.  on  the  first  day,  the  reason  why  it  was 

Where  the  depositions  of  two  wit-  not  so  taken  must  be  shown  by  the 

nesses  were  required  to  be  taken  at  a  party  procuring  it,   before  it  can  be 

time  and  place  designated,  and,  if  the  read.    May  xu  Russell,  i  T.  B.  Mon. 

commission  should  not  be  completely  (Ky.)  225.     See  also  Bracken  v.  March, 

executed  on  that  day,  then  the  com-  4  Mo.  74. 

missioners  were  to  continue  from  day  When  a  party  appears  at  each  ad- 

to  day  until  it  was  completed,  and  the  journment  of  the  taking  of  the  depo- 

deposition  of  one  of  the  witnesses  was  sition    without    objection,  he    cannot 

taken  on  the  appointed  day,  and  the  thereafter  successfully  contend  that  the 

commissioners  certified  that  the  other  taking  was  adjourned  from  day  to  day 

witness  could  not  be  examined  because  without  assigning  any  cause.    Lingen- 

of  his  engagements  elsewhere,  conse-  felser  t/.  Simon,  49  Ind.  82. 

quently  the  taking  of  depositions  was  8.  Brandon  v.  MuUenix,   11    Heisk. 

adjourned  to  the  succeeding  day,  when  (Tenn.)  446 ;  Parker  t;.  Haves,  23  N.  }• 

the  witness  was  examined,  it  was  held  £q.  186;  Fox  v,  Carlis,  3  Mo.  197. 

that    the    commission    was    regularly  4.  Opposite    Party    Not     Present. — 

executed    and   that  the   deposition  of  Where  the  notice  to  take  a  deposition 

the  last  witness  was  admissible.    An-  specifies  that  "the  taking  will  be  ad- 

drews  v.  Jones,  10  Ala.  460.  journed   from   day  to  day,"  it  is  not 

Sunday  mterveiilng. — Where  a  notice  error  for  the  notary  before  whom  the 

to  take  depositions  stated  that  the  depo-  deposition   is    taken    to    adjourn    the 

sitions  would  be  taken  on  a  certain  day,  taking  of  the  deposition  from  day  to 

and  that  the  taking  thereof  would  be  day,  at  the  instance  of  the  attorney  for 

continued  from  day  to  day  until  the  the    party    giving    the    notice,  where 

same  were  all  taken,  and  the  party  tak-  neither  the  opposing  party  nor  his  at- 

ing  the  same  commenced  to  take  depo-  torney  appears  at  any  time  before  such 

sitions  on  the  day  specified  in  the  no-  notary  public,  and  there  is  no  conten- 

tice,  and  continued  taking  from  day  to  tion  that  the  adjournments  were  taken 

day  until  Saturday  in  the  afternoon,  for  the  purpose  of  annoying  the  op- 

and  then  adjourned  the  taking  of  the  posing  party  or  preventing  cross-exam - 

depositions  till  Monday,  it  was  held  ination    or  causing    any  unnecessary 

that  the  adjournment  from   Saturday  expense  or  delay.     Kelly  v,  Martin,  53 

till   Monday  was  not  an  irregularity  Kan.  380;  Dorrance  v.  Hutchinson,  22 

that  would  invalidate  the  depositions.  Me.  357. 

Stainbrook  v,  Drawyer,  25  ICan.  383.  Discretion  mmt  Not  be  Abnaed. — A 

Season  fbr  A^lonmlDg. — In  the  ab-  justice  possesses  the  power  to  adjourn 

sence  of  any  rule  of  practice,  an  ofiScer  the  taking  of  a  deposition,  but  in  ezer* 
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the  length  of  the  continuance,  some  courts  holding  that  it  can 

only  be  from  day  to  day,^  while  others  do  not  restrict  the  length 
of  time.* 

b.  Place. — It  is  also  a  rule  of  general  application  that  a 

deposition  must  be  taken  at  the  place  designated  in  the  notice,' 

cising  his  discretion  in  this  regard  he  sition  directed  that  the  commissioners 

cannot  deprive  the  adverse  party  of  a  should  take  it  on  a  daj  certain,  and 

reasonable  opportunity  to  participate  continue  from  day  to  day  until  com- 

therein.     Pindar  v,    6arlow,    31    Vt.  pleted,  the  commissioners  were  not  au- 

529.     See  also  Edgell  v,  Lowell,  4  Vt.  thorized  to  meet  on  the  day  designated 

405;    Rutledge  v.  Read,  2  Hayw.  (N.  and  adjourn  to  one  more  remote  tlian 

Car.)  242.  the  next  succeeding.    Harding  t;.Mer- 

1.  The  party  wishing  to  take  the  dep-  rick,  3  Ala.  60. 

osition  cannot  extend  the  time  to  more  8.  A  deposition  is  not  inadmissible 

than  one  day;  but  if  the  commissioners  because  not    taken    continuously   on 

are  unable  to  conclude  the  examination  consecutive  days,  in  the  absence  of 

they  may  continue  it  from  day  to  day.  any  provision  of  law  to  that  effect. 

Ulmer  v.  Austill,  9  Port.  (Ala.)  157.  Jarboe  v.  Colvin,  4  Bush  (Ky.)  70.   See 

Notice  Providing  for  AAJonnmient. —  also  Kelly  v.  Martin,  53  Kan.  380; 
A  notice  to  take  a  deposition  at  a  cer-  Pindar  v.  Barlow,  31  Vt.  529. 
tain  time  and  place,  between  specified  Presumption  of  AiQoiimnient.  —  The 
hours,  stated  that  the  taking  of  the  court  will  not  presume  that  a  legal  ad- 
same  would  be  continued  *'  from  day  to  joumment  was  had  where  no  adjourn- 
day,  by  adjournment,  until  all  were  ment  appears  to  have  been  taken. 
taken  ; "  the  taking  of  the  testimony  Johnson  v.  Perry,  54  Vt.  459.  But  see 
began  on  the  day  named,  and  an  ad-  Lyon  v,  Ely,  24  Conn.  507. 
joumment  was  taken  without  assigning  8.  Collins  v.  Elliott,  i  Har.  &  J. 
any  reason  therefor  until  the  next  day,  (Md.)  z ;  Olds  v,  Powell,  7  Ala.  653; 
when,  the  witness  desired  not  being  Harris  v.  Yarborouffh,  4  Dev.  (N. 
present,  another  adjournment  was  had.  Car.)  166;  Alston  v.  Taylor,  i  Hayw. 
without  taking  any  testimony,  until  the  (N.  Car.)  381 ;  Brandon  v.  Mullenix, 
day  following.  It  was  held  that  the  last  11  Heisk.  (Tenn.)  446. 
adjournment  was  manifestly  proper.  Where  a  notice  specifies  that  a  dep- 
where  it  appeared  that  the  witness  was  osition  will  be  taken  at  the  "town  '' 
unavoidably  absent,  but  was  expected  of  A,  and  the  deposition  shows  that  it 
the  next  day.    King  v.  State,  15  Ind.  64.  was  taken  at  the  **  city  "  of  A,  the  dep- 

Under  a  notice  to  take  depositions  osition  is  not  objectionable.     Harvey 

on  a  day  specified,  between  the  hours  v.  Osborn,  55  Ind.  535. 

of  eight  A.  M.  and  six  P.  M.,  and  if  not  If  a  deposition  is  taken  at  a  place 

completed  on  that  day  to  be  continued  named  in  the  notice  it  is  sufficient, 

from  day  to  day  until  completed,  an  though  in  the  caption  of  the  deposi- 

adjournment,  taken  several  days  after,  tion  the  place  is  designated  by  a  dif- 

to  twelve  o'clock  the  following  day,  is  ferent  name ;  as  a  tavern,  the  name  of 

sufficient  to  authorize  the  suppression  which  has  been  changed    in    conse- 

of  the  deposition.     Bowman  v.  Bran-  quence   of   a    change    in    ownership, 

son,  III  Mo.  343.     See  also  Rutledge  May?'.  Russell,  iT.B.  Mon.(Ky.)  225. 

V.  Read,  2  Hayw.  (N.  Car.)  242.  Materiality  of  BoBldence  of  Witneas. — 

Where  a  notice  to  take  depositions  Where,  in  compliance  with   notice,   a 

recites  that  the   taking  will  be  com-  deposition  is  taken  in  a  state  other  than 

menced  on  a  certain  day,  and  contin-  that  in  which  it  is  to  be  used,  the  mere 

ued  from  day  to  day  thereafter  until  fact  that  the  witness  is  a,  nonresident 

completed,  an  adjournment  for  a  longer  of  the  state  wherein  the  deposition  is 

time  will  be  unauthorized,  and  will  taken  is  not  a  valid  objection,  because 

subject  the  depositions  so  taken  to  sup-  the  residence  of  the  witness  is  said  to 

pression  unless  the  opposite  party  ap-  be  of  importance  only  for  the  purpose 

pears  and  waives  such  objection.    Ray-  of  identifying  him,  and  if  the  witness 

mond  V,  Williams,  21  Ind.  247 .  is  willing  to  appear  at  the  place  where 

Oonunlsslon  DlreofelngAAjonmments. —  his  deposition  is  taken  he  may  do  so. 

Where  the  commission  to  take  a  depo-  Hager^  v,  Scott,  10  Tex.  525. 
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though  when  no  such  notice  is  necessary  it  is  said  to  be  sufficient 
if  the  deposition  is  taken  in  one  of  the  counties  to  which  the 
commission  is  directed.^ 

3.  How  the  Testimony  should  be  Taken — a.  Presence  of  Wit- 
ness BEFORE  Officer. — Depositions  should  be  written  in  the 
presence  of  the  officer,  from  the  mouth  of  the  witness.* 

Adjournment  to  Another  Place. — It  is  Biddle  v,  Frazier,  3  Houst.  (Del.)  258. 

irregular,  in  taking  depositions,  to  ad-  Contra^  Cox  v.  Cox,  2  Port.  (Ala.)  533. 

journ  from  the  place  where  the  adverse  But  a  commission  de  bene  esse  to 

party   has, been  served  with  notice  to  take  the  testimony  of  a  witness  about 

attend,  to  another  place  in  the  absence  to  leave  the  state  may  be  executed  out 

of  said  party.     Beach  v.  Workman,  20  of  the  state  after  he  has  left.    Boston 

N.  H.  379.  V.  Bradley,  4  Harr.  (Del.)  524. 

But  where  the  adverse  party  did  not  In  Karyland,  under  the  practice  as 
attend  in  the  first  instance,  it  was  held  existing  in  1843,  the  power  of  select- 
that  the  taking  might  be  adjourned  to  ing  the  time  and  place  of  the  execution 
a  place  other  than  that  named  in  the  of  a  commission  which  was  addressed 
notice,  where  the  illness  of  the  witness  to  commissioners  without  the  state 
necessitated  such  a  course.  Lowd  v.  was  confided  to  their  sound  discretion. 
Bowers,  64  N.  H.  i.  and  a  commission  issued  in  Maryland 

Where  the  deposition  was  taken  in  and    addressed    to    commissioners  in 

front  of  the  office,  in  a  carriage,  because  the  District  of  Columbia  might  be  exe- 

the  witness  was  sick    and   unable  to  cuted  in  Virginia.     Calvert  v,  Coxe, 

come  into  the  office,  the  terms  of  the  i  Gill  (Md.j  95. 

notice  are  sufficiently  complied  with  in  2.  Summers  v.  McKim,  Z2  S.  &  R. 

the  absence  of  any  showing  that  the  (Pa.)     405;     Putnam     v,    Larimore, 

opposite  party  lost  any  rights  of  cross-  Wright  (Ohio)  747;  Timms  v,  Wayne, 

examination.    Trapnall  f.  State  Bank,  i  Handy  (Ohio)  400. 

18  Ark.  53.  Where  it  appeared  that  an  ag^nt  ot 

A  person  who  appears  at  a  time  and  an  attorney  of  a  party  procuring  a 

place  given  in  a  notice  to  take  deposi-  commission  to  take  a  deposition  ex- 

tions,  and  consents  that  they  be  taken  amined  the  witnesses  and  read  their 

at  another  place,  cannot  thereafter  ob-  depositions,    that    the    commissioner 

ject  that  they  were  not  taken  at  the  absented  himself  from  the  room  sev- 

place  named.    Lingenfelser  v,  Simon,  eral  times  during  the  examination,  and 

49  Ind.  82.  that  the  adverse  party  did   not   ap- 

A  deposition  taken  in  the  absence  of  pear  and  cross-examine  the  witnesses, 

the  opposing  party,  a  short  distance  it  was  held  that  the  proceedings  were 

from  the  office  stated  in  the  notice,  will  so  irregular  as  to  require  the  suppres- 

not  be  suppressed  where  it  appears  that  sion    of   the  depositions.     Burtch  v. 

on  the  same  day  the  counsel  for  the  op-  Hogge,  Harr.  (Mich.)  31. 

posing  party  appeared,  and,  by  consent  Deposition    Previously   Prepared. — If 

of  all,  the  deposition  was  opened,  and  the  deposition  of  a  witness  is  previous- 

the  witness  recalled  and  cross-exam-  ly  prepared  by  a  party,  or  by  his  agent 

ined.    Southern  Kansas  R.  Co.  v,  Rob-  or  attorney  to  the  siiit,  it  will  not  be 

bins,  43  Kan.  145.  received  as  evidence.     Amory  v.  Fel- 

1.  Nussear  v.  Arnold,  13  S.   &  R.  lows,  5  Mass.  219;  Wilson  v,  Camp- 

( Pa.)  323.  bell,  33  Ala.  249;   Fisk  v.  Tank,   12 

Where  it  is  not  necessary  to  state  in  Wis.  276;  Grayson  v.  Bannon,  8  Watts 

the  commission  at  what  particular  place  (Pa-)  524;  Summers  v.  McKim,  12  S. 

the  depositions  will  be  taken,  the  fact  &  R.  (Pa.)  405;  McEntire  v,  Hender- 

that  they  were  taken  at  another  place  son,   i  Pa.  St.  402 ;  Foster  v.  Foster, 

than  the  one  designated  is  not  sufficient  20  N.  H.  208;  Creamer  d.  Tackson,  4 

to  exclude  them.    Sayles  v.  Stewart,  5  Abb.  Pr.  (N.  Y.  Supreme  C5t.)  413. 

Wis.  8.  In  Delaware  it  was  held  that  answers 

Vonrwldint  Witness. — A  commission  to  interrogatories,  written  by  a  witness 
to  take  the  deposition  of  a  nonresident  who,  through  illness,  is  unable  to  de- 
witness  cannot  be  executed  in  the  state  liver  them  orally  to  the  commissioner, 
froin   which    the   commission    issues,  will  not  preclude  the  admission  of  the 
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b.  Written  Interrogatories — Duty  of  Officer. — When 

a  deposition  is  taken  upon  written  interrogatories,  it  is  the  duty 
of  the  officer  to  have  only  those  interrogatories  answered,  and  no 
others,^  but  he  must  put  ail  the  interrogatories  sent  to  him  and 
have  them  answered.* 

c.  Previous  Inspection. — The  fact  that  the  witness  has  been 
permitted  to  read  the  interrogatories  upon  which  his  deposition 
is  to  be  taken,  has  been  held  insufficient  to  warrant  the  exclusion 
of  the  deposition.* 

d.  Through  Interpreter. — Where  the  witness  does  not 
understand  the  English  language,  his  deposition  may  be  taken 
through  an  interpreter.* 

e.  By  Whom  Written. — ^The  general  tendency  of  statutes 
prescribing  by  whom  depositions  should  be  written  seems  to  be 
to  insure  a  fair  procurement  of  the  real  evidence,^  and  under 

deposition  in  evidence.  Randel  v,  based  on  the  failure  of  the  notary  to 
Chesapeake,  etc..  Canal  Co^  i  Harr.  propound  the  cross-interrogatories 
(Del.)  333-  served  on  the  former  occasion.  Chad- 
Conduct  DlBtMmrliiff  an  Attorney. — In  ron  v.  Glover,  43  Neb.  732. 
Matter  of  Eld  ridge,  82  N.Y.  161,  it  was  8.  A  commissioner  has  no  right  to 
held  that  the  preparation  of  answers  in  reject  an  answer,  no  matter  how  im- 
full  for  a  witness,  to  be  substituted  in  pertinent  or  irrele\^nt.  Brown  v.  Kim- 
the  place  of  testimony  from  the  mouth  ball,  25  Wend.  (N.  Y.)  268. 
of  the  witness  himself;  was  such  unpro-  Exact  Language  of  Wttnesa. — When 
fessional  conduct,  in  connection  with  the  officer  presumes  to  write  the  Ian- 
other  circumstances  in  the  case,  as  justi-  guage  of  the  witness  he  must  do  so 
fied  the  suspension  of  the  attorney  from  without  any  desire  or  purpose  of  nv- 
the  practice  of  his  profession.  ing  coloring  in  one  way  or  the  ouier 
But  parties  or  their  attorneys  may  to  the  meaning  of  the  witness.  Bast 
orally  or  in  writing  direct  the  attention  Tennessee,  etc.,  R.  Co.  v,  Arnold,  89 
of  deponent  to  facts  in   reference  to  Tenn.  107. 

which  it  is  intended  to  examine  him,  to  8.  Goodrich  v.  Goodrich,  44  Ala.  670. 

refresh  his  memory,  and  use  such  mem-  Though    it    has    been   held   that   it 

orandum  at  the  time  of  giving  his  testi-  might  ^  considered  as  affecting   the 

mony.     Fant  v.  Miller,  17  Gratt  (Va.)  credibility  of  his  testimony.     Allen  v. 

187.    Sec  also  Matter  of  Eldridge,  82  Seyfried,  43  Wis.  414;  Derby  ».  Derby, 

N.  Y.  161.  21  N.  J.  Eq.  36. 

1.  Maryland  Ins.  Co.  v,  Bossiere,  9  4.  See  infra ^  XVII.  21.  Depositions 
Gill&  J.  (Md.)  121 ;  Stagg  t;.  Pomroy,  in  Foreign  Language.  Campan  v. 
3  La.  Ann.  16;  Marr  v. Wetzel,  3  Colo.  Dewey,  9  Mich.  381. 
2;  Pigott  V.  Holloway,  i  Binn.  (Pa.)  Where  a  witness  is  to  be  examined 
436.  under  a  dedimus  potestatem^  who  does 
CroBB-mtcrrogatoriea  Served  for  An-  not  understand  the  language  of  the 
other  Deposition.  —  A  deposition  of  a  commissioners,  and  whose  language  the 
witness  residing  in  a  distant  state  was  commissioners  do  not  understand,  they 
taken  on  behalf  of  the  plaintiff  on  due  are  to  swear  an  interpreter.  Amory  v. 
notice,  the  defendant  serving  cross-in-  Fellow es,  5  Mass.  219. 
terrogatories  as  provided  by  the  code,  6.  In  Shortband  — Section  3735  of  the 
but  the  deposition  was  never  filed ;  af-  Iowa  Code,  which  provides  that  per- 
terwards  plaintiff  served  another  no-  sons  before  whom  depositions  are  taken 
tice  of  the  taking  of  the  deposition  of  must  cause  the  interrogatories  pro- 
the  same  witness ;  no  cross-interroga-  pounded  to  be  written,  and  the  answers 
tories  were  served,  and  the  witness  thereto  to  be  inserted  immediately  un- 
was  not  cross-examined.  It  was  held  derneath  the  respective  questions,  etc., 
that  the  court  properly  overruled  a  does  not  render  depositions  objection- 
motion    to    suppress  the  deposition,  able  because  the  examination  was  taken 
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them  it  is  usually  sufficient  if  the  deposition   is  written  by  a 

disinterested  person,*  and  it  may  be  written  by  the  witness 
himself;*  but  it  cannot  be  written  by  the  attorney  of  the 
party  procuring  the  deposition,^    nor  by  the    agent   of   such 

b J  a  shorthand  writer,  in  the  absence  500;    East  Tennessee,  etc.,  R.  Co.  v. 

of  anything  in  the  record  to  show  that  Arnold,  89  Tenn.  107. 

the  writer  so  employed  was  in  any  wise  In  New  Hampshire  it  was  held,  where 

objectionable.     Tuthill  Spring  Co.  v.  a  magistrate  taking  a  deposition  was 

Smith,  90  Iowa  331 .  not  a  skilled  penman,  and  the  answers  of 

TypewiULen.  —  A  statutory  require-  the  witness  were  written  by  an  indif- 
ment  that  the  deposition  shall  be  writ-  ferent  third  person  in  the  presence  of 
ten  by  the  officer  or  the  witness  is  com-  the  magistrate  and  under  his  super- 
plied  with  when  the  deposition  is  type-  vision,  that  while  the  deposition  might 
written,  and  signed  by  both  the  witness  be  within  a  statute  providing  that 
and  the  officer.  Stoddard  v.  Hill,  38  S.  the  questions  shall  be  written  by  the 
Car.  385.  magistrate  or  counsel  and  read  to  the 

That  the  depositions  were  taken  by  witness  by  the  magistrate,  who  shall 

a  typewriter  does  not  show  that  they  write  the  answers  thereto  without  any 

were   not   reduced  to  writing  as  pre-  reference  to  either  party,  yet  it  is  a 

scribed   by  statute.    Behrensmeyer  v.  practice  liable  to  abuse,  and  for  that 

Kreitz,  135  111.  591.  reason     should    not    be    encouraged. 

By  a  Person  Belated  to  FartF. — A  depo-  Cushman  v.  Wooster,  45  N.  H.  410. 

sition  reduced  to  writing  by  the  brother  2.  Carlyle  v.    Plumer,  11   Wis.  99; 

of  the  party  for   whose   benefit    it  is  Fisk  v.  Tank,  12   Wis.  276  ;    Wood  v. 

taken  should  be  suppressed  on  motion  Shaw,  48  111.  373;  Stoddard  v.  Hill,  38 

of  the  adverse  party.     Bryant  v,  Ingra-  S.    Car.    385 ;    Putnam   v,   Larimore, 

ham,  16  Ala.-  116.  Wright  (Ohio)   747;  East  Tennessee, 

But  in  Vermont  it  was  said  a  statu-  etc.,  R.  Co.  v,  Arnold,  89  (Tenn.)  107; 
tory  provision  (Comp.  Stat.,  c. 34,  §  10,  Craig  v.  Lambert,  44  La.  Ann.  885. 
in  force  in  1855)  providing  that  '*  no  8.  Hurst  v,  Larpin,  21  Iowa  484; 
agent,  attorney,  or  persbn  interested  in  Crittenden  v.  Woodruff,  11  Ark.  83; 
any  cause  shall  write  or  draw  up  the  Bunnel  v.  Taintor,  4  Conn.  573. 
deposition  of  any  witness,"  etc.,  does  That  an  attorney  for  one  of  the  par- 
not  extend  to  any  one  who  should  as-  ties,  examining  a'  witness,  conversed 
sist  the  magistrate  in  drawing  up  the  with  him  t>efore  his  examination,  and 
deposition,  having  no  other  agency  in  at  his  request  wrote  down  the  substance 
the  transaction,  although  paid  by  the  of  the  facts  in  answer  to  several  inter- 
party  ;  nor  would  the  fact  that  the  per-  rogatories,  will  not  furnish  a  ground 
son  drawing  up  the  deposition  was  for  the  suppression  of  the  deposition, 
named  by  the  party,  or  that  he  was  the  in  the  absence  of  any  showing  that  the 
son  or  father  of  the  attorney  in  the  witness  was  imposed  upon  or  that 
suit,  make  any  difference,  unless  he  there  was  any  untrue  statement  or  col- 
was  a  person  acting  essentially  as  the  oring  of  the  facts.  Commercial  Bank 
plaintiff's  agent  or  attorney  upon  the  v.  Union  Bank,  11  N.  Y.  303. 
occasion.     Moulton  v.  Hall,  37  Vt.  333.  May  Write  the  Questions. — A  party  on 

1.    Putnam     v.    Larimore,    Wright  whose  behalf  a  deposition  is  taken,  or 

(Ohio)  747.  his  attorney,  may  write  the  questions, 

That  the  testimony  of  a  witness  was  but  not  the  answers  thereto.    Snyder 

not  taken  down  in  the  handwriting  of  v.   Snyder,   50  Ind.  493;    Murray  v. 

the  ma^^trate  is  not  a  valid  objection,  Phillips,  59  Ind.  56. 

unless  It  also  appears  that  the  deposi-  By  Consent. — A  deposition  is  not  ob- 

tion  was  written  by  the  party,  his  agent  jectionable  because  reduced  to  writing 

or  attorney.     Crossg^ove  v,    Himmel-  by  the  defendant's  counsel,  if  done  in 

rich,  54  Pa.  St.  303 ;  East  Tennessee,  the  presence  of  the  adverse  party  and 

etc,  R.  Co.  V.  Arnold,  89  Tenn.  107.  his  counsel,  and  by  their  consent  and 

l^r  COeik  to  Conunlnioner. — A  depo-  agreement.    Wertz  v.  May,  31  Pa.  St. 

sition  is  not  objectionable  because  the  274;    Farmers',  etc.,    Bank  v.  Woods, 

testimony  was  taken  down  by  a  clerk  11  Pa.  St.  99. 

to  the  commissioner  who  has  been  duly  Conferring  with  Counsel. — That  the 

sworn.    Readt;.  Randel,  3  Harr.  (Del.)  witness,  who  was  the  plaintiff,  during 
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party,*  nor  by  such  party  himself.*  This  entire  question,  how- 
ever, is  one  which  is  largely  governed  by  the  particular  statutes 
in  each  state. 

4.  Presence  of  Parties. — A  party  should  have  an  opportunity  to 
cross-examine  a  witness  whose  deposition  is  taken  by  his  adver- 
sary,' and  when  his  presence  is  necessary  for  that  purpose  he 
must  be  permitted  to  exercise  his  privilege  in  that  respect.* 

his  cross-examination  conferred  with  iadj  residing  in  the  same  house  with 

his  counsel  privately,  notwithstanding  deponent  to  write  her  testimony  from 

the  objections  of  the  opposite  counsel,  time  to  time  as  she  was  able  to  give  it, 

will  not  make  his  deposition  incompe-  which  the  young  lady  did,  in  the  ab- 

tent  evidence ;  it  is  a  circumstance  that  sence  of  the  adverse  party,  his  counsel, 

goes  only  to  his  credibility.    New  Jer-  and  of  the  magistrate ;  and  it  was  held 

sey  Express  Co.  v,  Nichols,  33  N .  J.  that  she  was  the  agent  of  the  party  in 

L.  434.  whose  behalf  the  deposition  was  taken, 

In  Vermont  writing  or  drawing  up  a  within  a  statute  providing  that   the 

deposition,  within  the  meaning  of  the  party,  his  attorney,  or  any  person  in- 

statute  prohibiting  agents  or  attorneys,  terested  should  not  write,  draw  up,  or 

or  persons  interested  in  the  cause,  from  dictate    any    deposition,    and    conse- 

writing    or    drawing  up    depositions,  quently  the   deposition  so  taken  was 

was  held  to  mean  composing  or  indit-  inadmissible.    Allen  v.  Rand,  5  Conn, 

ing  the  deposition,  t.  «.,  giving  it  form,  324. 

expression,  and  dress,  and  does  not  ex-  2.  Mosely   v.  Mosely,   Cam.   &   N. 

tend   to  mere  copying  of  the  deposi-  (N.  Car.)  522;  Steele  v.  Dart,  6  Ala. 

sition.    Moulton  v.  Hall,  37  Vt.  333;  798;    Griswold   v,   Griswold,    i   Root 

Partch  V,  Spooner,  57  Vt.  583.  (Conn.)   359 ;    Bunnel   v.   Taintor,   4 

In  Kentucky  it  was  held  that  a  depo-  Conn.  573. 

sition   wholly  in  the    handwriting  of  The  writing  of  a  deposition  by  a  dis- 

the  counsel  of  the  parties  using  it  is  interested  person  selected  by  the  per- 

not,  fer  se,  objectionable ;    however,  sons  taking  the  same  to  write  for  them 

the   practice   of  counsel   writing   the  in  their  presence  and  under  their  direc- 

deposition  should  be  rebuked,  and  not  tion,  has  the  same  effect  as  if  one  of 

indulged  unless  both  parties  be  pres-  themselves  had  written  it.     Dedford  v. 

ent    and    consent.      Kouns    v.   State  Ingram,  5  Hayw.  (Tenn.)  155. 

Bank,  3  B.  Mon.  (Ky.)  303.  Party  as  Witness. — Where  the  party 

In  Kaine,  although  a  statute  requires  is  the  witness  he  may  write  his  own 
the  certificate  of  a  magistrate  to  state  answers.  Wood  v,  Shaw,  48  111.  273. 
by  whom  the  depositions  were  written,  8.  Stille  v.  Layton,  2  Harr.  (Del.)  149. 
the  depositions  are  not  invalid  because  4.  See  also  supra,  XI.  Notice  of  Tak- 
the  interrogatories  were  written  by  a  ing  Depositions,  Fant  v.  Miller,  17 
party  or  his  attorney,  where  the  stat-  Gratt.  (Va.)  187  ;  Blair  v.  State  Bank, 
ute  further  provides  that  the  deponent,  1 1  Humph.  (Ten  n.)  84 ;  Evans  v.  Roths- 
after  being  sworn,  shall  be  first  exam-  child,  54  Kan.  747. 
ined  by  the  party  producing  him,  on  Par^  Reftieed  Admittance. — When 
verbal  or  written  interrogatories,  and  the  plaintiff's  agent  arrived  at  the 
then  by  the  adverse  party,  and  by  the  place  appointed  for  taking  a  deposition 
justice  or  the  parties  afterwards,  if  they  it  appeared  that  the  defendant's  agent 
see  cause.  Fuller  v,  Hodgdon,  25  had  commenced  taking  it ;  that  imme- 
Me.  243.  diately  on  the  arrival  of  the  plaintiff's 

1.  Craig  V.  Lambert,  44  La.  Ann.  agent,  the  agents  of  the  defendant  in- 

885;    Smith   V.   Huntington,   i    Root  duced    the   oflScer    to  withdraw   with 

(Conn.)  226;    Partch  v,  Spooner,  57  them  and  the  witness  to  another  room, 

Vt.  583;  Moulton  V.  Hall,  27  Vt.  333.  and  excluded  the  plaintiff's  agent  and 

Deponent,  after  attempting  to  g^ve  completed    the    examination    in     the 

her  deposition,  became  faint  and  ex-  absence  of  the  plaintiff's  agent    who 

hausted,  in  consequence  of  which  the  insisted  upon  being  present.  It  was  held 

taking  of  it  was  postponed  until  the  that  the  plaintiff  did  not  have  a  reason- 

next  evening;  in  the  meantime   the  able  time  to  appear  and  be  present  at 

party  procuring  it  requested  a  young  the  taking  of  the  deposition,  within  the 
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BepoiltiMi  ttpeii  Written  Interregatoriee. — It  is  sometimes  provided  that 
depositions  upon  commission  and  written  interrogatories  shall  not 
be  taken  in  the  presence  of  the  parties  or  their  counsel,  though  it 
has  been  held  that  in  the  absence  of  a  statute  or  rule  to  that 
effect  the  attendance  of  counsel  for  one  of  the  parties  is  no  objec- 
tion to  the  deposition.^ 

6.  Blading  Over  to  Witneis. — Statutory  provision  is  also  made 
in  some  states  as  to  reading  over  the  deposition  to  the  witness 
after  it  is  reduced  to  writing,  but  the  same  degree  of  strictness  is 
not  applied  in  construing  such  a  statute.^ 

meaning  of  the  statute,  although  after  In  New  York,  prior  to  the  adoption 

the  direct  examination  was  completed  ofthe  Code  of  Procedure,  the  manner  of 

he  was  offered  an  opportunity  to  cross-  executing  a  commission  to  take  testi- 

examine.    Pratt  v.  Battles,  34  Vt  391.  monj    in    a    court  of   chancerj    was 

Qnardian  Ad  Utem. — Under  Code  regulated  by  the  rules  and  practice  of 
Va.,  ^§  2435  and  2619,  providing  that  that  court,  and  not  by  any  statutory 
no  deposition  shall  be  Vead  in  a  suit  provisions,  except  as  to  the  right  of 
against  any  infant  unless  taken  in  the  the  parties  to  be  present,  and  to  ex- 
presence  of  a  guardian  ad  litem,  or  on  amine  and  cross-examine  the  witnesses, 
interrogatories  agreed  on  by  him,  the  Brown  v.  Southworth,  9  Paige  (N.Y.) 
fact  that  the  guardian,  who  had  notice  351. 

of  the  taking  of  the  deposition,  was  not  Prior  to  the  Act  of  April  17,1823 

present    at  the   examination    will    not  (Laws   N.   Y.    1823,    208),    testimony 

render     the    deposition     inadmissible,  in  chancery  was  taken  in  secret  before 

Moore  v,  Triplett  ( Va.  1895),  ^3  S.  E.  examiners,  upon  written  interrogatories 

Rep.  69.  and  cross-interrogatories,  and  neither 

1.  Farrow    v.    Commonwealth     Ins.  party  was  permitted  to  see  the  testi- 

Co.,  18  Pick.  (Mass  )  53.  mony until  publication  was  passed;  but 

Under  Revision  Iowa,  ^  4082,  pro-  by  that  act  the  parties  were  allowed  to 
viding  that  where  a  deposition  is  taken  be  present  and  cross-examine  the  wit- 
on  interrogatories  neither  party,  nor  his  ness.  Willard,  J.,  in  McCotter  v, 
agent  or  attorney,  shall  be  present  at  Hooker,  8  N.  Y.  501. 
the  examination  of  a  witness  unless  Foreign  Depositions. — At  the  taking  of 
both  parties  are  present  or  represented  depositions  in  a  foreign  country  neither 
by  an  agent  or  attorney,  a  deposition  parties  nor  counsel  should  be  permitted 
will  be  suppressed  where  it  is  shown  to  appear  before  the  commissioners, 
that  at  the  time  it  was  taken  one  of  the  Cunningham  v.  Otis,  i  Gall.  (U.  S.)  166. 
parties  was  present  in  the  absence  of  2.  Depositions  must  be  read  to  the 
the  other.    Sheriff  t;.  Hull,  37  Iowa  174.  witness   before   signing.      Williams  v. 

In  Chancery. — Under  the  practice  of  Chadbourne,  6  Cal.  560;  Goodhue  v. 

the  court  of  chancery  in  England,  the  Grant,  i  Pin.  (Wis.)  556. 

party,  his  solicitor  or  agent,   procures  Cannot  be  Waived. — A  witness  cannot 

the  attendance  of  the  witnesses  before  waive  the  reading  of  his  deposition  be- 

the  commissioner,  but  he  must  with-  fore  signing  it.    Godfrey  v.  White,  43 

draw  while  their   testimony    is    being  Mich.  171. 

taken.  And  in  Pfinnsylvania,  where  a  Statute  Htid  Directory. — Tenn.  Code^ 
commission  is  issued  out  of  chancery  ^  3859,  providing  that  the  commis- 
to  take  depositions  without  the  state,  sioner  should  require  the  question: 
the  time  and  place  are  not  fixed,  and  to  be  reduced  to  writing  a::d  read 
depend  upon  the  option  of  the  party  over  to  the  witness,  etc.,  is  directory, 
procuring  it,  who  selects  his  own  time ;  and  while  perhaps  orc!!narily  Che  bet- 
consequently  neither  he  nor  his  agent  ter  mode  of  obtai::ing  an  intelligible 
should  be  allowed  to  be  present  where  recital  of  the  facts,  yet  it  is  notesscn- 
the  adverse  party  has  no  notice  and  no  tial  to  admissibility  that  the  deposition 
opportunity  of  being  present  bv  him-  should  be  so  taken.  Read  v.  Patter- 
self  or  agent.  HolHster  v.  Hollister,  6  son,  11  Lea  (Tenn.)  430. 
Pa.  St  449.  See  also  Kuehling  v,  Leb-  Absence  of  Attorney — BfllDot. — A  depo- 
erman,  9  Phila.  (Pa.)  160.  sition  will  not  be  suppressed  on  the 
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6.  The  Oaih. — The  witness  must  make  oath  to  the  testimony 
given  in  his  deposition,'  and  it  has  been  held  that  the  statute 
prescribing  the  form  of  the  oath  must  be  strictly  pursued,*  and 
in  some  states  it  has  been  held  that  the  oath  must  be  adminis- 
tered  before  the  testimony  is  given.' 

Xm.  BSTTJBV  OF  DSFOSITIOV — 1.  When  Betnrned. — It  is  no  ob- 
jection to  a  deposition  that  it  was  not  returned  within  a  certain 
time,  in  the  absence  of  a  statute  expressly  providing  therefor  * 

ground  that  it  was  read  over  to  and  tion,  or  rejected,  at  the   discretion   of 

subscribed  bj  the  witness  in  the  ab-  the  court,  a  deposition  taken  out  of  the 

sence    of   and    without  notice  to   his  state  maj  be  used  notwithstanding  the 

attorney,  where  it  is  not  claimed  that  oath  was  not  administered  to  the  de- 

any  harm  or  prejudice  resulted  there-  ponent  before  giving  his  testimonj  as 

from.    Clark  v.  Manhattan  R.  Co.,  103  provided  by  another  statute  requiring 

N.  Y.  656.  deponents    to    be    sworn.      Wight    v. 

1.  See  also  infra,  XV.  Certificate,  Stiles,  29  Me.  164;  Blake  t;.  Blossom, 
and  XVII.  Introduction  in  Svidence;  15  Me.  394. 

Cowan  V.  Ladd,  2  Ohio  St.  332.  4.  Morgan  v,  Jones,  44  Conn.  225. 

Where  a  commission  is  issued  to  take  Betnni  Dnxlng  Term. — ^A  deposition 

testimony  in  a  foreign  country,  dep-  duly  taken,  certified,  and  returned  in 

ositions  may  be  read,  although  the  wit-  the  court  on  the  second  day  of  the 

nesses  were  not  sworn  by  the  commis-  term,  but  several  months  after  its  tak- 

sioners,    where  it  appears    that  they  ing,  is  admissible  in  the  absence  of 

were  prohibited  from  administering  the  any  rule  or  statute  limiting  the  time 

oaths  by  the  laws  of  such  country,  but  of  its  return.     Doty  v.  Strong,  i  Pin. 

that  the  oaths  were  in  fact  adminis-  (Wis.)  313. 

tered  by  the  local  authorities.    Lincoln  Batuxn   to    Subsequent    Tenn. — ^The 

V,  Battelle,  6  Wend.  (N.  Y.)  475.     Sec  provision  of  an  act  requiring  process 

supra,  IX.  Letters  Rogatory.  to  be  returnable  to  the  term  next  en- 

2.  The  witness  must  be  sworn  in  the  suing  its  teste  does  not  apply  to  corn- 
precise  form  required  by  statute.  Bax-  missions  to  take  depositions  which 
ter  V.  Payne,  i  Pin.  (Wis.)  501 ;  Good-  may  be  made  returnable  to  any  subse- 
hue  i;.  Grant,  i  Pin.  (Wis.)  556  ;  Bacon  quent  term.  Duncan  v.  Hill,  2  Dev. 
V.  Bacon,  33  Wis.  147.  s  B.  (N.  Car.)  291.     See  also  Gallup 

Where  a  commission  duly  issued  in  v,  Spencer,  19  Vt.  327. 

another    state    to    take    a    deposition  Want  of  Bad  Faltb. — Depositions  filed 

within  the  state  directs  the  administra-  after  the  time  fixed  by  the  order  di- 

tion  of  the  oath  to  the  witnesses  in  the  rectine  the  taking  thereof  are  not  to 

prescribed  manner,  the  oath  may  be  so  be  excluded  on  that  ground  in  the  ab- 

administered,  although  by  the  statute  sence  of  a  showing  of  bad  faith  or  pre}- 

of  the  state  wherein  the  deposition  is  udice  resulting  from  the  delay.     Tut- 

taken   a  different  form   is   prescribed,  hill  Spring  Co.  v.  Smith,  90  Iowa  331; 

Com.  V.  Smith,  11  Allen  (Mass.)  243.  Sweet  v.  Brown,  61   Iowa  669.     But 

8.  Timms  v.  Wayne,  i  Handy  (Ohio)  in  such  a  case  the  court  is  vested  with 

.|Oo;    Johnson    v.    Booth,    i    Handy  a  discretion  in  taxing  costs  by  way 

(Ohio)     43;    Putnam    v,    Larimore,  of  punishment.     Sweet  t^.  Brown,  61 

Wright     (Ohio)     747;    Armstrong    v.  Iowa  669. 

Burrows,   6    Watts  (Pa.)   266;  Stone-  Blltet  of  Rules  of  Court. — Under  a 

breaker  v.  Short,  8  Pa.  St.  155 ;  Par-  rule  of  court  fixing  the  time  for  the 

sons  V.  Huff,  38  Me.  137;  Brighton  v,  return  of  a  deposition,   it  is  held   in 

Walker,  35  Me.  132;  Barron  v.  Pettes,  Connecticut  that  the  court  may,  in  its 

18  Vt.  385.  discretion,  permit  a  deposition  to  be 

Deposition  out  of  State. — But  under  a  read  though  not  filed  in  accordance 

statute  providing  that  all  depositions  with  the  rule.      Phelps    v.  Hunt,  40 

taken  out  of  the  state  before  any  per-  Conn.  97.     In  other  states  it  is  held 

son  legally  empowered  to  take  such  that  such  a  deposition  is  inadmissible, 

depositions  in  the  state  or  county  where  Rambler  v,  Tryon,  7  S.  &  R.  (Pa.) 

such  deposition  shall  be  taken  may  be  90;  Witzler  v,  Collins,  70  Me.  290. 

admitted  in  evidence  in  any  civil  ac*  Where  a  deposition  is  taken  under  a 
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and  even   in  that  event  the  statute  has  been  held  to  be  merely 
directory.* 

2.  How  Eeturnod— «.  To  and  by  Whom. — It  is  the  duty  of 
the  officer  taking  a  deposition  to  return  it  to  the  clerk  of  the 
court  which  issued  the  commission,  or  in  which  the  deposition  is 
to  be  used.* 


rule  of  court  and  is  not  filed  at  the  ville,  etc.,  R.  Co.  v.  Chaffin,  84  Ga. 
proper  time,  the  court  may  order  the    519. 

plaintiff  to  produce  the  deposition  Place  of  TMal  Ohanged. — Under  Rev. 
under  a  rule  requiring  depositions  to  be  Stat.  Wis.,  c.  176,  §  4087,  requiring  a 
filed  with  the  clerk  within  a  reasonable  deposition  to  be  securely  sealed  and 
time.     Bennett  v.  Williams,  57  Pa.  St.    transmitted  to  the  clerk  of  the  court 

wherein  the  action  is  pending,  where 
depositions  were  taken  in  an  action 
pending  in  one  county,  and  thereafter 
the  trial  was  ordered  in  another 
county,  and  the  depositions  were  trans- 
mitted to  the  clerk  of  the  court  by 
which  the  depositions  were  directed, 
and  were  then,  without  having  been 
tampered  with,  delivered  to  the  clerk 
of  the  court  to  which  the  action  had 
been  transferred,  there  was  held  to  be 
a  sufiicient  compliance  with  the  stat- 
ute.   Waterman  v.  Chicago,  etc.,  R. 


In  Kentucky. — Under  Civ.  Code  Ky., 
§  585,  providing  that  depositions  shall 
not  be  read  unless  they  are  filed  with 
the  papers  before  the  commencement 
of  the  trial,  a  deposition  must  be  filed 
in  accordance  with  the  statute,  or  it 
will  be  inadmissible.  Whiter.  Moyers 
(Ky.  1895),  31  S.  W.  Rep.  280. 

1.  It  cannot  be  urged  on  the  trial  of 
a  cause,  as  an  objection  to  the  introduc- 
tion of  depositions  taken  under  a  com- 
mission, that  the  depositions  were  not 
deposited  in  a  postoffice  immediately    Co.,  82  Wis.  613. 


after  they  were  taken.  The  statutes  in 
that  respect  are  merely  directory  to  the 
commissioners.  If  there  be  unreasona- 
ble delay  in  the  return  of  a  commission, 
the  remedy  of  a  defendant  is  to  move 


And  where  the  venue  of  an  action  is 
changed,  and  thereafter  a  commission 
is  issued  and  directed  to  be  returned 
to  the  clerk  of  the  county  wherein  the 
action  was  originally  commenced,  the 


for  judgment  as  in  case  of  nonsuit,  and  direction  is  proper  if  it  appears  that 
of  a  plaintiff,  for  leave  to  proceed  to  the  place  of  trial  was  changed  merely 
trial  notwithstanding  the  commission,    for  the  convenience  of  the  witnesses. 


Halleran  v.  Field,  23  Wend.  (N.  Y.)  28. 

2.  Kendall  v.  Limberg,  69  111.  355; 
Brown  v.  Southworth,  9  Paige  (N.  Y.) 
351. 

Though  the  statute  makes  no  provi- 
sion for  the  delivery  of  a  deposition  by 
the  officer  before  whom  it  is  taken  di- 
rectly to  the  clerk  of  the  court  where 
the  cause  in  which  it  is  to  be  used  is 
pending,  the  fact  that  a  deposition  is  so 
returned  constitutes  no  valid  objection 
to  its  introduction  in  evidence.  An- 
drews V,  Parker,  48  Tex.  94. 


Whitney  v,  Wyncoop,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  370. 

Term  of  Gourt  Abolished. — Where  the 
term  of  court  to  which  the  deposition 
is  returnable  is  abolished,  it  may  be 
returned  to  the  term  to  which  the 
business  of  the  abolished  term  is 
transferred.  Palmer  v,  Fogg,  35  Me. 
368. 

To  Ctounsel. — On  the  affidavit  of  the 
counsel  for  the  party  for  whose  benefit 
a  deposition  has  been  taken,  that  it  was 
sent  to  him  inclosed  in  an  envelope. 


Baoeptlon  by  Depnty  Olerk.— The  fact  and  by  mistake  opened,  the  deposition 

that  a  deputy  clerk  received  interroga-  is  admissible  in  the  discretion  of  the 

tories  from  a  postmaster  furnishes  no  court,  although  a  rule  exists  requiring 

ground  for  their  suppression.    Louis-  all  depositions  to  be  opened  and  filed 

ville,  etc.,  R.  Co.  v,  Chatfin,  84Ga.5X9.  with  the  clerk.    Burrall  v,  Andrews,  16 

Gloilc  Bz  Qffldo   of  Another  Cknirt. —  Pick.  (Mass.)  551.    See  also  Corcoran 

Where  the  clerk  of  a  superior  court  is  v,  Batchelder,  147  Mass.  541. 

ex  officio  clerk  of  another  court,  inter-  In  New  Hampshire  it  was  held  that 

rogatories  duly  received  by  the  latter  an  attorney  is  an  officer  of  the  court, 

court  should   not  be  suppressed  be-  and  a  proper  person  to  whom  a  depo- 

cause  addressed   or  directed    to   the  sition  may  be  returned,  under  a  statute 

clerk  of  the  Superior  Court.     Louis-  providing  that  depositions  should  be 
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b.  Sealing. — Sealing,  as  understood  at  common  law,  has  been 
abrogated  in  most  of  the  United  States,  and  it  is  generally  sufB- 
cienty  where  the  common-law  seal  is  not  adopted,  that  a  deposition 

be  securely  enclosed  to  insure  it  against  improper  inspection  and 
unauthorized  alteration  before  it  is  opened  in  the  court  in  which 
it  is  to  be  used.* 

sealed  and  returned  into  court.    Spear  deliver  the  package  to  the  clerk  of  the 

V,  Richardson,  37  N.  H.  23.  court.     Killian  v.  Augusta,   etc.,   R. 

DeUyered  by  Party — ^Not  Addroaaod  to  Co.,  78  Ga.  749. 

Oloxk'B  Besldenoe.— Where  there  was  a  Name  of  dork  MlMpdled. — Where  a 

stipulation  between  the  attorneys  that  statute  does  not  require  the  name  of 

either  party  might  receive  the  return  the  clerk  to  be  contained  in  the  ad- 

of  commissioners  authorized  to  take  dress  on  the  return,  the  mere  fact  of 

testimony,  duly  sealed,  and  deliver  it  addressing  the  commission  and  depo- 

to  the  clerk,  which  was  done,  it  was  sition  to  **  L.  Enos  Greene,"  instead 

held  no  objection  to  the  reading  of  the  of  to  **  Zenos  Greene,"  is  immaterial, 

testimony  that  the  direction  on  the  Rust  v,  Eckler,  41  N.  Y.  488. 

return  did  not  specify  the  clerk's  resi-  1.  Morgan  v.  Tones,  44  Conn.  33$; 

dence  as  required  by  3  Rev.  Stat.  N.Y.  Van  Sickle  v.  Gibson,  40  Mich.  170; 

394,  §  16,  subd.  4.    Williams  v.  Eld-  Ward  v.  Ely,  i  Dev.  (N.  Car.)  373; 

ridge,  i  Hill  (N.  V.)  349.  Nussear  v.  Arnold,  13  S.  &  R.  (Pa.) 

The  fact  that  a  sealed  deposition  is  333. 

returned  by  the  hands  of  a  party  is  not  Depotltlon     IMUTorod    In    P«noiL^ 

objectionable.    Veacht;.Bailiff,5Harr.  Where  depositions  were  taken  by  a 

(Del.)  379.  justice  of  the  peace,  and  his  certificate 

By  Private  Eaads. — Where  a  deposi-  showed  that  they  had  never  been  out 
tion  is  returned  to  the  clerk  by  the  of  his  possession  or  altered  until  he  de- 
hands  of  a  private  person,  it  is  not  in-  livered  them  to  the  clerk  of  the  court, 
cumbent  upon  the  party  offering  it  to  they  were  held  not  to  be  inadmissible 
prove  that  the  person  returning  it  was  because  the  justice  failed  to  comply 
a  disinterested  person,  under  the  stat-  with  a  statutory  requirement  relating 
ute  authorizing  transmission  to  the  to  commissions,  and  directing  that  ther 
clerk  by  private  conveyances  or  by  be  placed  in  an  envelope  and  sealed, 
mail.    Dill  V.  Camp,  23  Ala.  349.  and  the  seal  indorsed  with  the  name 

D^very  to  Postmaator. — Where  dep-  of  the  commissioner  and  the  style  of 

ositions  are  not  indorsed,  as  required  the  cause.     Hutson  v.  Hutson,  9  Lea 

by  statute,  by  the  postmaster  mailing  (Tenn.)  354. 

the  same,  so  as  to  show  that  he  re-  Bvldoiioe  of  Sealing. — The  certificate 

ceived  them  from  the  hands  of  the  of-  of  the  clerk    that  a  deposition    was 

ficer  before  whom  they  were  taken  ( Rev.  opened  and  filed  by  him  is  prima  faeie 

Stat.  Tex.  3331),  it  was  held  in  Tex<is  evidence  that  it  was  duly  sealed  up  in 

that  they  should  be  suppressed.    Hous-  conformity  with  the  requirements  of 

ton,  etc.,  R.  Co.  v.  Burke,  55  Tex.  333;  the    statute.     Rodn    v.    Hapgood,    8 

Laird  v,  Ivens,  45  Tex.  633.     Though  Gray  (Mass.)  394. 

the  receipt  may  be  signed  by  a  clerk  of  MntUatedor  Unsealed Betnin. — Where 

the  postmaster.    Greenwood  v.  Wood-  it  appeared  that  the  envelope  in  which 

ward,  18  Tex.  i.  a  deposition  was  contained  was  badly 

But  where  a  deposition  was  received  mutilated,  being  open  half  its  length 

by  the   postmaster  through  the  mail,  on  each  side  and  at  each  of  the  four 

and  the  time  of  its  reception  was  evi-  comers,  and  not  having  the  name  of 

denced  by  his  official  stamp  on  the  en-  the  commissioner  written  across  the 

velope,  and  it  was  delivered  to  the  clerk  seal    as    directed    by    statute     (Code 

of  the  court  by  the  mail  carrier,  as  was  Georgia,  4  3388),  but  there  being  upon 

shown  by  the  certificate  of  the  clerk,  the  envelope  an  entry,  signed  at  the 

this  was  held  sufficient  compliance  with  post  office  to  which  it  was  addressed, 

a   statute  in  Georgia  (September  16,  in    these    words,    ''Received  in   bad 

1883)  which  required  the  postmaster  to  condition,  in  due  course  of  mail,  bat 

indorse  upon  the  package  its  reception  can't  say  it  has  been  tampered  with," 

by  due  coarse  of  mall,  and  to  at  once  it  was  held  error  to  admit  the  answers 
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c.  Superscription  on  Envelope. — Statutes  directing  that 
the  envelope  or  wrapper  covering  a  deposition  shall  be  indorsed 
with  the  style  of  the  cause,  and  otherwise,  have  been  liberally 
construed,  the  prevailing  object  being  only  to  preserve  the  purity 
of  the  deposition.^ 

to  the  interrogatories  over  the  objec-  sealed  up  in  an  envelope,  and  the  title 

tion  of  the  opposite  party,  based  on  of  the  cause  to  be  indorsed  thereon,  an 

the  above  recited  facts,  made  in  due  indorsement  entitled,  '*  P.  v,  S.,  et  al., 

time.     Smith  v.  Moody,  94  Ga.  534.  10  cases,"  is  sufficient  to  authorize  the 

In  Virginia  it  was  said  that  a  dep-  reading  of  the  deposition  in  any  of  the 

osition  ts^en  de  bene  esse  by  two  mag-  cases.     Pelzer  Mfg.  Co.  v.  Sun   Fire 

istrates,  and  with  due  notice  (it  ap-  Office,  36  S.  Car.  213. 

pearing  that  an  order  of  court  was  Where   an    envelope    containing    a 

made  awarding  a  commission  to  take  deposition  is  indorsed  with  the  names  of 

it,  and  that  the  clerk  charged  a  fee  for  the  plaintiff  and  the  defendant,  and  the 

issuing  the  commission),  may  be  read  name  of  the  officer  before  whom  the 

as  evidence,  on  proof  of  inability  of  deposition  was  taken,  and  is  addressed 

the  witness  to  attend ;  notwithstanding  to  the  clerk  of  the  court  where  the  ac- 

there  be   no  other  proof  that  it  was  tion  is  pending,  it  is  a  sufficient  descrip- 

taken  by  virtue  of  a  commission  deliv-  tion  of  the  title  and  cause.     Whittaker 

ered  to  the  magistrates  (no  commis-  v.  Voorhees,  38  Kan.  71  ;  Babb  v,  Al- 

sion  being  found  among  the  papers),  drich,  45  Kan.  218. 

and     it    be    returned    to    the  clerk* s  The  commissioners,  after  taking  the 

office^  opened  and  unsealed^  but  with'  testimony,  should  inclose  the  commis- 

out  being  shown  to  have  been  erased  or  sion   and   the   depositions   under  their 

altered,     Givens  v.   Manns,   6  Munf.  seals,  and  should  severally  write  their 

( Va.)  191 .  names  upon  the  outside  of  the  envelope. 

In   Michigan   a  failure   to  comply  But  a  mere  irregularity  on  the  part  of 

with  the  chancery  rule  requiring  the  the  commissioners  in  suffering  one  of 

commissioner  to  inclose  the  commis-  their  number  to  write  the  names  of  all 

sion,  interrogatories,  and  deposition  in  the  commissioners  upon  the  envelope, 

a  packet,  and  bind  and  seal  it,  will  not  through  mistake  or  inadvertence,  where 

furnish  a  ground  for  suppression  of  there  is  no  doubt  as  to  the  genuineness 

the  deposition,  where  it  is  not  claimed  of  the  depositions  and  that  they  have 

there  was    any  fraud    or  imposition  not  been  altered  since  they  were  taken 

practiced,  and  where  there  is  no  sus-  and  certified    by    the  commissioners, 

picion  that  the  deposition  has  been  will  not  prevent  the  court  from  receiv- 

tampered   with,   or  other  wrong  in-  ing  the  testimony.     Brown  v.  South- 

dulged  in  eiUier  by  the  commissioner  worth,  9  Paige  (N.  Y.)  351. 

or  by  the  parties.   Chad  wick  v.  Chad-  Where  depositions  were  sealed  up  and 

wick,  59  Mich.  87.  indorsed  with  the  title  of  the  cause,  the 

In  South  Carolina  a  statute  requir-  name  of  the  officer  taking  the  same,  and 
ing  depositions  taken  thereunder  to  be  his  certificate  that  they  were  by  him  ad- 
sealed  up  by  the  officer,  and  directed  dressed  and  transmitted  to  the  clerk  of 
to  and  forwarded  to  the  court,  and  to  the  court  where  the  cause  is  pending, 
remain  under  his  seal  until  opened  in  and  the  depositions,  so  sealed  up  and  in- 
court,  is  not  complied  with  by  merely  dorsed,  were  inclosed  in  another  envel- 
closing  the  parts  of  the  envelope  so  ope,  which  was  properly  addressed  to 
that  they  will  firmly  adhere  together  such  clerk,  but  the  outer  envelope  con- 
by  means  of  gum  or  mucilage,  but  the  tained  no  other  indorsement,  this  was 
officer  should  use  sealing  wax  and  held  to  be  a  substantial  compliance 
stamp  thereon  his  notarial  seal,  or  use  with  section  347  of  the  code.  Evans  v, 
sealing  wax  and  write  his  name  across  Reynolds,  33  Ohio  St.  163. 
the  same,  or  write  his  name  across  the  In  Wain  v,  Freedland,  2  Miles  (Pa.) 
flap  of  the  envelope  after  he  has  caused  i6x,  commissioners  to  take  depositions 
it  to  adhere  to  the  body  of  the  envelope,  of  witnesses  in  another  state  returned 
Travers  v.  Jennings,  39  S.  Car.  410.  the    commission,    signed    with    their 

1.  ninttrattoni. — Under  a  statute  re-  names,  but  not  affixing  a  seal  to  them ; 

qairing  depositions  in  a  cause  to  be  and  the  envelope  had  two  seals,  with 
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d.  Annexing  Papers. — It  is  generally  necessary  that  all  the 

papers  properly  connected  with  a  deposition,  as  the  commission, 
the  interrogatories  and  answers,  together  with  such  exhibits  as 
are  filed  by  the  witness,  should  be  returned  by  the  officer  to  the 
court,^  though  the  fact  that  they  are  not  fastened  together  as 
they  should  be  is  not  of  itself  enough  to  exclude  the  deposition.* 

the  name  of  only  one  commissioner ;  Delivery  by  Qfflcer. — Where  the  depo- 

it  was  held  that  this  was  irregular  and  sition  is  delivered  by  the  officer  in  per- 

the  deposition  could  not  be  read.     Ar-  son,  the  indorsements  on  the  envelope 

nold  V,  Lightner,  i  Pa.  Dist.  Rep.  792.  need  not  be  made.    Hutson  v.  Hutson^ 

Name    of  Witness.  —  Although    the  9  Lea  (Ten n.)  354. 

statutory  form  inserts  the  nameof  depo-  Objeotion  b«fbre  PobUcatton. — An  ob* 

nent  in  the  superscription, if  the  author-  jection  to  the  deposition  because  the 

itj  taking  the  deposition  certifies  that  names  of  the  parties  are  not  properly 

*'  the  within  deposition  was  taken  and  indorsed   on  the  envelope  comes   too 

sealed  up  by  me,"  and  by  a  reference  late  after  publication.    Lingenfelser  r. 

to  the  deposition  the  deponent's  name  Simon,  49  Ind.  83. 

may  be  found,  there  is  no  ground  for  1.  Edleman  v,  Byers,  75  111.  367. 

rejecting    the   deposition  because   the  A    deposition    taken    in    a    foreign 

name  of  the  deponent  is  not  inserted  in  country  which  is  returned   unaccom- 

the  superscription.     Nye  v.  Spaulding,  panied  by  the  commission  or  the  inter- 

ixVt.501.  rogatories  is  inadmissible,  although  the 

PartlM — ^Flzxii  Name.  —  A  statute   re-  court  is  vested  with  a  discretion  relating 

quiring  the  names  of  parties  litigant  to  to  the  admission  of  depositions  taken 

be  indorsed  on  depositions  is  sufficiently  without  the  state.     Woods  v,  Clark, 

complied  with  in  the  case  of  a  copartner-  34  Pick.  (Mass.)  35. 

ship   by  an   indorsement  of  the   firm  In   Gage   v.  Brown,  125   111.  522,  it 

name.     Forsyth  v.  Baxter,  3  111.  9.  appeared   that    the    depositions    were 

NonoompUanoe  with  Statute. — A  fail-  merely  pinned  together  with  one  pin 

ure  to  comply  with  a  statutory  require-  to  each  series  of  depositions ;  that  the 

ment   that  the    names  of  the  parties  fastening  of  each  deposition  had  been 

shall  be  indorsed  on  the  return  of  dep-  removed  one  or  more  times ;  that  they 

ositions  is  not  fatal  to  the  yalidity  of  a  were   not  inclosed,  sealed  up,  and  di- 

deposition,  unless  some  injury  is  oc-  rected  to  the  clerk  of  the  court,  with 

casioned    bv  the   omission.      Cole    v.  the   names  of  the  parties  litigant  in- 

Choteau,  18  III.  439.  dorsed  thereon;  and  that  no  order  was 

EzToneoiu  Deslgnatton  of  Middle  Name  made  that  the  same  should  be  opened 

of  Party. — An  indorsement  on  an  en-  as  required  by  law,  but  they  were  re- 

velope  containing  depositions  that  they  turned  into  court  unsealed ;  and  it  was 

were   taken  to  be  used   in  an  action,  held    that   the  depositions  should   be 

giving  the  title  thereof,  but  erroneously  suppressed  on  motion, 

designating  the  initial  of  one  party^s  Inteijectlon    of    Foreign   Papers. — A 

middle  name,  will  not  furnish  a  reason  deposition   taken  at  a  time  and  place 

for  retaking  the  deposition.    Field  v,  specified    in    the  commission    is    not 

Tenney,  47  N.  H.  513.  rendered    objectionable    because     the 

Name  of  Qfflcer. — Depositions  were  commissioner  returns  with  it  a  list  of 

objected   to  on   the  ground   that  the  interrogatories  not  signed  by  counsel, 

name  of  the  officer  was  not  written  and  which  were  not  filed  in  the  clerk's 

connectedly  across  the  seal  of  the  en-  office,  and  of  which  a  copy  was  not 

velope,  the  two  final  letters  being  sep-  served  on  the  opposite  party.     Dill  v, 

arated  a  quarter  of  an  inch  from  the  Camp,  22  Ala.  349. 

preceding  ones.    The  court  held  that  it  2.  A  deposition  taken  under  a  stipu- 

being  apparent  that  the  last  two  letters  lation  will    not    be    excluded   for  the 

were  part  of  the  name,  and  the  name  reason  that  the  papers  were  not  at- 

itself  being  intelligible,  and  there  being  tached,  if   it  appears  that  they  were 

no  indication  or  pretense  that  the  dep-  received    by    the    clerk  inclosed  in  a 

ositioo  had  been  tampered  with,  the  ob-  sealed  envelope,  that  they  were  taken 

jection  was  properly  overruled.    Burle-  under  stipulation,  and  that  the  witness 

son  V.  Burleson,  28  Tex.  383.  was  sworn  both  before  and  after  giv- 
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8.  Betaining  until  Delivered. — ^As  a  further  precaution  against 
alterations  and  unauthorized  inspection  of  a  deposition  after  it  is 
completed,  provision  is  generally  made  for  its  retention  by  the 
officer  until  its  delivery  into  court.* 

4.  PreBumptions. — When  there  is  nothing  to  affirmatively  show 
that  there  was  any  irregularity  in  returning  a  deposition,  the  pre- 
sumption has  been  rather  indulged  in  favor  of  the  regularity  of 
the  return,*  as  that  it  was  properly  closed  and  sealed,*  or  that  it 
was  deposited  in  the  post  office  as  required  by  law.* 

XI7.  CAPnov — ^Deflnltton. — The  caption  is  the  heading  or  intro- 
ductory clause,  in  which  is  generally  made  to  appear  the  name  of 
the  witness,  and  in  what  cause,  between  what  parties,  and  by 
whom  the  deposition  is  taken.^ 

Metwnity  for  and  Vae  of. — While  the  caption  may  not  be  absolutely 
indispensable  in  all  cases,^  it  is  generally  proper  to  identify  the 

ing  his  testimony.     City  Bank  7\  Dill,  but  often  not  as  commonly  understood 

84  Mich.  549 ;  Savage  v,  Brickhead,  20  in  the  practice  with  reference  to  a  dep- 

Pick.  (Mass.)  167;  Downs  v,  Hawley,  osition.    Thus,  it  is  often  used  as  refer- 

1x2  Mass.  237.  ring  to  the  place  of  taking  the  deposi- 

Ctonneoted  1>7  Wafers. — ^That  the  pa-  tion  on  the  one  hand,  while  on  the  other 

pers  composing   the   return   are  con-  it  is  used  in  t'^.e  sense  of  that  part  at  the 

nected  by  wafers  only,  is  not  an  obiec-  end  of  the  deposition  wherein  the  oflS- 

tion    to    the    deposition    being     read,  cer  certifies,  under  his  signature  and 

Williams  v,  Eldridge,  i  Hill  (N.  Y.)  seal,  the  facts  necessary  to  render  it 

249.  admissible — the    certificate.      But  the 

1.  See  also  infra^  XV.  Certificate,  most  common  use  and  understanding 

Where  a  deposition  comes  to  the  of  the  term  has  reference  to  the  intro- 

court  through  the  mail  or  by  express,  ductory  clause  of  the  deposition,  where- 

under  the  seal  of  the  officer,  with  the  in  the  style  of  the  cause,  the  name  of 

certificate  for  the  reasons  of  taking  !t,  the  witness,  the  court,  and  such  other 

the    statutory    requirement    that    the  matter  as  may  be  necessary  to  identify 

officer  shall  retain  it  in  his  hands  until  the  cause,  etc.,  are  set  out,  and  is  sepa- 

delivered  to   the   court    is    complied  rate  and  distinct  from  that  part  at  the 

with.     Bulwinkle    v.   Cramer,   30    S.  end  of  the  deposition  called  the  certifi- 

Car.  153.  cate.     And  the  term  will  be  used  in  this ' 

8.  Locke  V.  Tuttle,  ±1  Mich.  407.  article  according  to  this  common  under- 

Where  a  deposition  is  unattached  to  standing,  referring  all  other  cases  in 

its  wrapper,  and  the  wrapper,  having  which  it  is  used  otherwise,  as  above 

indorsed  upon  it  the  file  mark  of  the  indicated,    to    the    appropriate    titles 

clerk,  is  lost,  the  identity  of  the  depo-  herein. 

sition  is  a  question  of  fact,  and  the  de-  6.  In  Georgia  the  return  of  a  commis- 
termination   of  that  question  'by  trie  sion  need  not  have  a  preamble  or  cap- 
county  court  is  final.    Walbridge  v,  tion  to  the  answers.    Flournoy  v,  Tef- 
Kibbee,  20  Vt.  543.  fersonville  First  Nat.  Bank,  79  Ga.  810. 
8.  Williams  v,  Eldridee,  i  Hill  (N.  See  also  Louisville,  etc.,   R.  Co.    v. 
Y.)  249;  Hill  V,  Bell,  Phil.  (N.  Car.)  ChaflSn,  84  Ga.  519. 
122.  Though  no  preamble  to  the  answers 
4.  Glover  v.  Millings,  2  Stew.  &  P.  of  a  witness  to  interrogatories  is  nec- 
(Ala.)  28;  Hall  v.  Barton,  25   Barb,  essary,  yet,  if  there  be  one  reciting 
(N.  Y.)  274.  that  the  answers  were  taken  by  con- 
6.  Black's  Dictionary.  sent  of  the  parties,  the  taking  cannot 
JSwt  of  Word  '*  Caption  " — ^Biplaiuttory  be  referred  to  the  commission,  and  tihe 
Vote. — Much  confusion  has  arisen   in  commission  will  be  considered  unex- 
the  use  of  this  term,  by  reason  of  the  ecuted  by  the  express  return  of  the 
fact  that  it  is  used  in  many  instances  commissioner.    Louisville,  etc.,  R.  Co. 
in  different  senses,  properly  perhaps,  v.  Chafiin,  84  Ga.  520. 
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cause  in  which  the  deposition  is  taken,'  by  correctly  designating 
the  parties  thereto  ^  and  the  court  in  which  it  is  pending;^  and  a 
statement  therein  as  to  the  official  character  of  the  officer  taking 
the  deposition  has  been  held  to  h^  prifna  facie  eviA^nc^  ol  the 
fact,^  but  it  need  not  show  the  kind  of  action  in  which  it  is  taken,^ 
and  the  form  is  usually  prescribed  by  statute. 

Indlcatixig  Timo. — Where  the  caption  serves  to  indicate  at  what 
time  the  deposition  was  taken,  errors  in  that  regard  will  not 
necessarily  be  fatal  if  the  time  sufficiently  appears  from  other 
parts  of  the  deposition,^  though   it   may   be  made  to  appear 

Proper  Facts  OtliorwlBe  Appoazliig. —  thirdTuesdayof  January,"  was  offered 

A  caption  is  not  indispensable  to  the  in  a  cause   pending  in  the  Superior 

authenticity  of  a  deposition,  and  if  the  Court  held  at  New  London  in  Septem- 

certificate  of    the    commissioner  an-  her,  1819,  which  had  been  continued 

nezed  thereto  shows  that  it  was  taken  from  a  term  of  that  court  held  at  the 

in  obedience  to  the  commission,  and  same  place  on  the  third  Tuesdar  of 

is  also  a  substantial  compliance  with  the  January  preceding.    It  was  held 

the  statutory  provisions,  although  the  that  the  caption,  though  not  literailj 

language  of  the  statute  is  not  followed,  correct,    was    sufficiently   intelligible 

it  is  sufiicient.     Boykin  v.  Smith,  65  to  render  the  certificate  admissible. 

Ala.  294.  Thompson  v.  Stewart,  3  Conn.  171. 

If  in  any  part  of  the  deposition  it        Wliere  a  Caption  States  a  deposition 

appears  in  what  cause  it  was  taken  and  to  have  been  taken  in  a  suit  pending 

from  what  court  the  commission  is-  in  a  specified  court,  and  does  not  show 

,  sued,  it  will  be  sufficient,  and  it  is  Im-  that  at   that  time  any  other  suit  an- 

material  that  the  facts  are  not  stated  swering  the  description  was  depend* 

in  the  caption  or  certificate.     Hender>  ing  in  that  court  between  the  parties, 

son  V.  Cargill,  31  Miss.  367.  it  may,  together  with  the  actual  an- 

1.  Slaughter  v,  Rivenbark,  35  Tez.68.  nezation  of  the  dedimus  to  the  deposi- 
Wliat  Is  Bvfflcieiit  Identlfloation. — ^The  tion  appearing  with  the  latter,  enable 

caption   of    a    deposition    sufficiently  the  court  to  presume  that  the  suit  in 

states  the  cause  in  which  it  is  to  be  the  deposition  and  in  the  dedimus  was 

used  if  it  names  the  parties  and  the  the  same.     Dixon  v.  Steele,  5  Hayw. 

court  in  which  the  trial  is  to  be  had.  (Tenn. )  29. 

Knight  V.  Nichols,  34  Me.  208.  4.  Hoover    v,   Rawlings,    x    Sneed 

2.  Svfflclent    Certainty.  —  Although  (Tenn.)  287. 

technically  depositions  are  improperly  6.  Unlawftil  Detainer. — A  caption  of 
entitled,  as  where  the  names  of  the  a  deposition  which  describes  it  as  taken 
parties  are  reversed,  yet  if  it  appears  in  an  action  of  forcible  entry  and  de- 
that  they  relate  to  the  matter  of  the  tainer  is  sufficiently  accurate  to  author- 
suit  and  were  taken  between  the  parties,  ize  it  to  be  read,  although  in  fact  the 
and  that  the  objectant  appeared  and  proceeding  is  for  an  unlawful  detainer, 
cross-examined,  they  will  not  be  sup-  Cales  v.  Miller,  SGratt.  (Va.)  6. 
pressed.  Rockford,  etc.,  R.  Co.  v.  6.  E)earman  f .  Dearman,  5  Ala.  202. 
Coppinger,  66  III.  510.  Where  the  caption  showed  the  depo- 

A  deposition  was  taken  to  be  read  in  sition  to  have  been  taken  at  a  time  be- 

a  case  in  which  Franklin  B.  was  named  fore  the  issuance  of  the  dedimus^  but  the 

as  defendant,  that  being  the  name  given  certificate  was  properly  dated  after  is- 

in  the  summons  and  to  which  he  ap-  suance,  the  time  when  the  deposition 

peared,  but  the  action  was  carried  on  in  was   taken    sufficiently  appeared,  not- 

the  name  of  William  F.  B.    It  was  held  withstanding  the  error  in  the  caption. 

that  there  was  not  a  misnomer,  Frank-  Jones  v.  Smith,  6  Iowa  229. 

lin  being  the  middle  name  of  the  defend-  Aider  by  Certlflcate. — So  where  the 

ant.     Hartley  v.  McKinney,  28  Gratt.  time  of  taking  the  deposition  was  left 

(Va.)  751.  blank  in  the  caption,  the  court  looked 

8.  A  Depoiition  Directed  to  ''the  Su-  to  the  date  of  the  certificate.   Birmins^- 

preme  Court  of  the  state  of  Connecti-  ham  Union  R.  Co.  v,  Alexander,  93 

cut,  to  be  used  at  New  London  on  the  Ala.  134. 
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sufficiently  in  the  caption  alone.' 

Alder  of  Ominioiui. — ^A  caption  may  likewise  be  aided  if  what  is 
omitted  therein  is  supplied  by  the  notice.* 

ZY.  Cebtificats^ — 1.  Heoeiaity  for. — ^While  it  is  undoubtedly  a 
general  rule  that  an  officer  who  has  taken  a  deposition  must 
certify  to  the  court  to  which  his  return  is  made  such  facts  as  may 
be  required  by  law,  and  such  matters  as  go  to  show  the  proper 
discharge  of  his  duties,  yet  in  some  few  instances  the  lack  of  a 
certificate  will  not  render  the  deposition  inadmissible.^ 

8.  Beqmsltes — a.  Identity  and  Qualification  of  Officer. 
— It  is  sometimes  required  that  the  official  character  of  the  officer 
taking  a  deposition,  his  authority,^  or  that  he  duly  qualified  should 

1.  Warlsck  v.  Peterson,  58  Mo.  408.  usual  to  require  the  commissioner  to 

2.  On  WlumoBelialf  Deposition  TakniL"—  subscribe  each  sheet  of  the  deposition. 
Under  a  statute  providing  that  the  cap-  Chadwick  v.  Chadwick,  59  Mich.  87. 
tjon  of  a  deposition  shall  show  upon  False  OortUlcatlon. — If  the  officer  cer- 
whose  behalf  it  was  taken  (T.  &  S.  tifies  falsely,  he  is  accountable  to  the 
Code  3848),  the  omission  will  not  be  party  injured.  Cooper  v,  Bakeman, 
£fital  to  the  deposition  if  the  notice  told  33  Me.  376. 

on  whose  behalf  the  deposition  was  6.  Adams  x^.  Graves,  18  Pick.  (Mass.) 

taken.      Read    v.    Patterson,   11    Lea  355;  Waugh  t;.  Shunk,  30  Pa.  St.  130; 

(Tenn.)  430.  Dane  v.  Mace,  37  N.  H.  534;  Gartside 

BosldonoeofWttnesMs. — ^The  omission  Coal  Co.  v.  Maxwell,  20  Fed.  Rep. 

to  state  the  residence  of  the  witness  in  187 ;  Thompson  v.  Clay,  60  Mich.  627. 

the  caption  is  not  material  if  it  is  stated  Cartifloate  as  Prima  Fade  Proof. — ^The 

in  the  notice  accompanying  the  inter-  certificate  of  the  officer  as  to  his  own 

rogatories.      Semmens  v,  Walters,  55  character  prima  facie  shows  that  he 

Wis.  675.  was  the  person  designated.    Blackie 

8.  In  so  far  as  captions  or  returns  v.  Cooney,8  Nev.  41;  Ridge  v,  Lewis, 
partake  of  the  nature  of  certificates,  Cam.  &  N.  (N.  Car.)  483;  Hoover  v. 
they  will  be  here  treated;  in  so  far  as  Rawlings,  i  Sneed  (Tenn.)  287. 
they  relate  to  the  preamble  to  and  the  The  certification  by  a  person  return- 
transmission  of  the  deposition,  they  ing  a  deposition,  that  he  took  it  pursu- 
wiU  be  found  treated  respectively  under  ant  to  the  commission,  is  evidence  of 
the  titles  XIV.  Caption,  and  XIII.  his  identity.  Brown  f.  Luehrs,  79  111. 
Return  of  Deposition.  575. 

4.  ▲  Deposition  Taken   Pursuant   to  Showing  flrom  Whence  Authority  De* 

Mpnlation  may  be  introduced  though  rived. — The  certificate  should  show  on 

no  certificate  be  attached.     Knight  v,  its  face  the  county  and  state  or  coun« 

Emmons,  4   Mich.  554 ;   Lockhart  v,  try  where  the  deposition  was  taken,  as 

Mackie,  2  Nev.  294.  well  as  the  state  or  country  from  which 

Deposttion  Taken  under  Decree  for  an  the  officer  derived  his  official  charac- 

Aeooont. — No  certificate  is  necessary  to  ter.     Payne  v,  Briggs,  8  Neb.  75. 

a  deposition  taken  under  a  decree  for  Appearance  of  Anthortty  at  End  of 

an  account ;  its  place  is  supplied  by  the  Certlflcate. — In  the  absence  of  any  stat- 

statement  of  the  master  in  his  report,  utory    requirement    that    the    official 

Smith  V,  Profitt,  82  Va.  832.  character   of    the    officer    should    be 

Deposttlons  of    Several   Witnesses. —  shown,  it  will  be  sufficient  if  it  appears 

Each  deposition  need  not  be  separately  at  the  end  of  the  certificate.    Read  v, 

certified,  but  several  depositions  may  Patterson,  11  Lea  (Tenn.)  430. 

be  included   in  one  certificate.    Gulf  Unneoessary  Addition  of  Official  Title. 

City  Ins.  Co.  v.  Stephens,  51  Ala.  121;  — ^The  addition  by  a  commissioner  in 

Pralus  V.  Pacific  Gold,  etc.,  Min.  Co.,  a  foreign  state  of  his  official  title  will 

35  Cal.  30  ;  Boston  v»  Bradley,  4  Harr.  not  invalidate  his  certificate  where  the 

(Del.)  524;  Day  v,  Raguet,  14  Minn,  commission    is    addressed  to  him    by 

273.  name  and  not  hj  his  official  title.    Rust 

SnlieerlpUon  of  Deposition  by  Conunis-  v,  Eckler,  41  N.  Y.  488;  Doe  v.  King, 

IM  Chamwny. — ^In  chancery  it  is  3  How.  (Miss.)  125. 
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appear  in  his  certificate  ;^  and  while  this  requirement  is  not  gen* 
eraly*  at  least  sufficient  should  appear  to  establish  the  identity  of  the 
person  certifying  as  the  person  directed  to  take  the  deposition.' 

DiBorepancy   In    Name    of    Of&c«r. —  Winter  r.  Simonton,  3  Cranch  (C.  C.) 

Where  the  names  in  the  dedimus  and  in  104. 

the  return  are  dissimilar,  there  is  no  pre*  P£MUiiiiytto&  as  to  Autliortty  of  Poebok 

sumption  of  identity,  Jones  v.  Smith,  Adndniitexlxiif  Oatli. — The  return  of   a 

6  Iowa  229;   but  otherwise  when  the  commission  to  take  testimony  which 

names  are  spelt  the  same,  Wallace  v.  states  that  the  conmiissioner  took  the 

McElevy,  2  Grant's  Cas.  (Pa.)  44.           '  oath  annexed  to  the  commission,  before 

Where  no  objection  is  taken  to  a  a  person  named,  authorizes  the  pre- 

deposition,   except  to  a  variance  be-  sumption  that  such  person  was  author- 

tween  the  spelling  of  the  name  of  the  ized  to  administer  the  oath.     Snavelj 

person  to  whom  the  commission  was  r.  M'Pherson,  5  Har.  &  J.  (Md.)  150. 

addressed  and  the  person  certifying  to  Procumptloii  as  to  Adminlaferatlon  of 

the  deposition,   and  the    variance    is  <MQi  to  Commliwionnr. — In  the  absence 

very  slight,  the  court  will  presume  that  of  any  provision  of  law,  or  rule  or  prac- 

the  commission  was  executed  by  the  tice  of  the  court,  requiring  the  return 

proper  person.    Whitaker  t.  Wheeler,  to  the  commission  to  show  that  the 

44  111.  440.  commissioner  was  sworn  or  affirmed 

Burden  of  Proof  as  to  Identity.^ — Under  to  execute  the  commission  with  fidel- 
a  statute  authorizing  the  courts  from  ity,  it  need  not  do  so ;  but  if  it  were 
time  to  time  to  make  proper  and  con-  necessary,  the  court  would  infer  that 
venient  rules  as  to  the  taking,  filing,  he  was  so  qualified,  in  the  absence  of 
and  reading  of  depositions,  it  is  com-  proof  to  the  contrary.  Van  v.  Draper, 
petent  for  the  court  to  make  a  rule  that  2  Houst.  (Del.)  126. 
when  a  deposition  is  taken,  if  the  cer-  Where  it  appears  by  the  return  of 
tificate  of  a  person  purporting  to  be  an  commissioners  that  they  duly  qualified 
officer  authorized  by  the  commission  in  the  manner  prescribed  by  the  com- 
to  take  the  deposition  be  objected  to  on  mission,  each  administering  the  oath 
the  ground  that  such  person  was  not  to  the  other,  this  being  all  that  the 
such  an  officer,  the  burden  of  proof  in  statute  or  the  terms  of  the  commission 
that  respect  shall  be  on  the  object-  required,  the  commission  must  be  re- 
ant.  McKinney  v.  Wilson,  133  Mass.  garded  as  fully  executed.  Williams 
131.  V,  Richardson,  12  S.  Car.  584. 

1.  PresomptioiL    of   Qnallflcatlon. — A  In  executing  a  commission  to  take 

commissioner  appointed  to  take  depo-  the  deposition   of  a  witness   residing 

sittons  is  presumed  to  be  duly  qualined  without  the  state,  under  the  ^ew  ^er- 

to  execute  the    commission  until   the  sey  Revision,  p.  383,  the  certificate  of 

contrary  is  shown.    Gregg  v.  Mallott,  the  officer  before  whom  the  oath  of  the 

III  N.  Car.  74.  commissioner  was  taken  that  he  was 

Burden  of  Showing  Qnallflcatloii. — The  lawfully  authorized  to  administer   an 

burden  of  showing  the  qualification  of  oath  in  the  state  where  the  commis- 

the  officer  taking  the  deposition  is  upon  sioner  resides,  or  may  be  at  the  time,  is 

the    party    offering    it.     Shepherd    v.  sufficient  evidence  that  the  officer  has 

Thompson,  4  N.  H.  213.  such  authority.     McNeal  v,  Braun,  53 

Alder  by  Caxytlon. — ^l^he  caption  and  N.  J.  L.  617. 

certificate  should  be  read  together,  and  8.  Kendall  t\  Limberg,  69  111.  355. 

if  from  the  whole  the  official  character  8.  Oertlflcate  as  Prima  Fade  Proof  of 

of  the  certifying  officer,  as  well  as  the  Identity. — The  act  of  a  magistrate   in 

venue,  can  be  ascertained  to  a  reason-  taking  a  deposition  in  a  foreign  juris- 

able  certainty,  it  is  sufficient    Vawter  diction,  and  his  certificate  of  the  »ct  of 

V.  Hultz,  112  Mo.  633 ;  Borders  v.  Bar-  taking,  are  prima  facie  evidence  of  his 

ber,  81  Mo.  636.  official  character  and  of  the  legality  of 

Certificate  as  Eyldenoe  of  Qnallllcatlon.  his  proceedings.    Barron  v.  Pettes,  z8 

The  certificate  of  commissioners  that  Vt.  385 ;  Dean  v,  Ty^gert,  i  A.  K.  Marah. 

they  took  the  oath  prescribed  in  their  (KV.)  172;  Allen  v,  Perkins,  17  Pick, 

commission    is  sufficient  evidence   of  (Mass.)  369;  Adams  t;.  Graves,  18  Pick, 

that  fact.    They  are   quasi-of&cers  of  (Mass.)    355;    Clement    v,  Durgin,  5 

the    court,  and  are  to   be    believed.  Me.  9 ;  Palmer  v.  Fogg,  35  Me.  ^!i8. 
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AbMBoe  of  iMiqiiaUfloatioii. — Unless  so  required  by  statute;  the  cer- 
ti£cate  need  not  show  that  the  officer  is  not  disqualified  by  reason 
of  relationship,  interest,  or  the  like.^ 

If  the  Dspodtion  ii  Taken  withoat  Aufhority  the  certificate  is  no  proof 
of  any  fact  therein  stated.* 

A  certificate  by  a  notary  that  each  additionof  the  words ''Notary  Public," 

of  said  depositions  was  so   taken  by  and  impressed  with  his  official  seal,  is 

him,  etc.,  precludes  any  inference  that  sufficient  to  show  that  the  officer  was  a 

any  of  them  were  taken  by  any  other  notary  public,  and  that   the  witnesses 

person.    Behrensmeyer  v.  Kreitz,  135  were  sworn,  especially  where  there  was 

111.  591.  a  consent  indorsed  upon  the  notice  that 

Prima  facie  a  commission  directed  the  testimony  should  be  taken  before 

to  a  person  which  omits  any  mention  the  officer  in  question  at  the  time  and 

of  a  middle  name,  with  a  return  exe-  place  mentioned.    Moore  v,  Willard, 

cuted  by  a  person  of  the  same  name  30  S.  Car.  615. 

with  the  addition  of  a  middle  name,  Alder  by  Retnzii. — A  deposition  taken 

is  executed  by  the  person   intended,  under  a  commission  directed  to  Messrs. 

Newton  v.  Porter,  69  N.  Y.  133;  By-  S.  &  M.  is  not  objectionable  because  of 

ington  V.  Moore,  62  Iowa  470.  the  signature  of  the  certificate  by  J.  M. 

Where  a  commission  issues  to  las-  and  C.  J.  S.,  commissioners,  where  the 

per  E.  B.  to  take  the  deposition  of  J.  identity  of  the  parties  otherwise  appears 

Gardner  C,  a  certificate  by  J,  E.  B.,  from  the  return.     Eaton  v.  Peck,  26 

commissioner,   that   he  executed  the  Mich.  57. 

commission  by  taking  the  deposition  Seal  as  PresomptlTe  Brldeiiceof  Of&oial 

of  J.  G.  C,  is  presumptively  a  sufficient  Oharaoter. — The  official  certificate  of  a 

identification  of  the  parties.     Curtiss  commissioner,  purporting  to  be  under 

V.  Martin,  20  111.  557.  his  hand  and  seal  attached,  is  presump- 

SettlniT  Out  Office. — The  official  cer-  tiye  evidence  of  his  official  character, 

tificate  of  a  person  acting  as  a  justice  Tedrowe  v.  Esher,  56Ind.443;  Johnson 

of  the  peace  is  sufficient  without  fur-  v.  Cocks,  12  Ark.  672. 

ther   evidence  that   he   is   a  justice.  1.  Moore  v,  Booker,  4  N.  Dak.  543; 

Talbot  V,  Bradford,  2  Bibb  (Ky.)  316.  Blair  v.  State  Bank,  11  Humph.  (Tenn.) 

And  see  Adams  v.  Graves,  18   Pick.  84;  Peyton  v.  Veitch,  2  Cranch  (C.  C.) 

(Mass.)  355.  123.   See,  however,  Wilson  v.  Smith,  5 

The  initials  "J.  P."  after  the  name  Yerg.  (Tenn.)  379. 

of  the  person  certifying  a  deposition  Alabama. — An  affirmance  by  a  com- 

will   be  presumed  to    have  been  in-  missioner  that  he  was  '^  not  of  kin,  or 

tended  for  and  to  mean  '*  justice  of  the  counsel  of  and  for  the  parties  to  the  suit, 

peace."     Wright  r.  Waters,  32  Pa.  St.  or  in  any  manner  interested  therein," 

514;  Pollard  V,  Lively,  2  Gratt.  (Va.)  is  a  substantial  compliance  with  the 

216;    Hobbs   7'.    Shumates,    11   Gratt.  requirements  of  the   Alabama  statute 

(Va.)  i;i6.     And  see  Ridge  r.  Lewis,  relating  to  the  qualifications  of  commis- 

Cam.  &  N.  (N.  Car.)  483.  sioners.     Boykin  v.  Smith,  65  Ala. 294. 

Under  a  statute  (Rev.  Stat.  Ind.  1838,  Tennenee. — Where  a  third  person  is 
p.  452)  providing  that  the  certificate  of  employed  by  a  commissioner  to  reduce 
a  justice  of  another  state,  officially  cer-  a  deposition  to  writing,  the  certificate 
tifying  the  taking  of  a  deposition,  shall  of  the  commissioner  that  he,  the  com- 
be sufficient  authentication,  a  certificate  missioner,  is  not  interested  in  the  cause, 
of  a  person  by  name  stating  that  he  is  nor  of  kin  or  counsel  to  either  of  the 
a  justice  of  the  peace  of  the  county  and  parties,  is  insufficient,  since  the  person 
state  mentioned  in  the  dedimus  is  writing  the  deposition  may  have  occu- 
sufficient.  Earl  v,  Hurd,  5  Blackf.  pied  one  or  both  relations.  East  Ten- 
(Ind.)  248.  nessee,  etc.,  R.  Co.  v.  Arnold,  89  Tenn. 

Consent  to  Take  Testimony  before  Cer-  107. 

tuying  Officer. — A  certificate  of  a  notary  2.  Unis  v,  Charlton,  12  Gratt.  (Va.) 

public  in  another  state,  that  the  forego-  484. 

ing  depositions  were  duly  taken,  sworn  A  deposition  which  purports  to  have 

to,  and  subscribed  before  him,  at  the  time  been  taken  before  and  to  be  certified  by 

and  place  mentioned,  signed  with  the  an  officer  in  another  state  cannot  be 
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b.  Seal  and  Authentication. — A  seal  is  sometimes  neces- 
sary to  the  validity  of  the  certificate,^  but  unless  so  prescribed  by 

statute  the  absence  of  a  seal  will  not  invalidate  the  deposition,  if 
the  authority  of  the  officer  is  otherwise  sufficiently  shown,*  or  the 
certificate  duly  authenticated.* 

used  in  evidence  when  the  record  does  deposition  taken  before  a  notary  pub- 

not  set  forth  a  commission  or  show  lie  in  another  state,  in  pursuance  of  sec - 

that  one  was  issued.     Baber  v.  Rickart,  tions  36,  37,   chapter    73,   Gen.    Stat. 

52  Ind.  594.  Minn.,  is  a  mere  informality,  under  sec- 

1.  Meyers  v.  Russell,  52  Mo.  26.  tion  39  of  the  same  chapter,  and  not 
Clerk  of  Oonrt  of  Record. — Where  a  alone  sufficient  to  warrant  the  rejection 

deposition  is  taken  before  the  clerk  of  of  the  deposition.     Rachac  v.  Spencer, 

a  court  of  record,  he  should  certify  it  49  Minn.  235. 

under  the  seal  of  the  court.  Harvey  The  certificate  of  a  judge  in  another 
V,  Osborn,  55  Ind.  535.  state,  under  his  seal,  that  the  witness 
Mayor  of  City. — A  deposition  taken  swore  to  and  signed  the  deposition  and 
before  the  mayor  of  a  city  who  usual-  certification  under  the  seal  of  the  court, 
I7  certifies  his  acts  under  the  official  that  the  court  was  one  of  record,  and 
seal  must  be  so  certified,  or  his  author-  that  he  was  the  sole  presiding  judge, 
ity  otherwise  proved,  which  it  seems  was  held  sufficient  without  the  pres- 
may  be  done  by  parol.  Paul  t*.  Lowry,  ence  of  the  seal  of  the  court  to  the 
3  Cranch  (C.  C.)  628.  certificate  to  the  deposition.  Green- 
Place  of  Sealing. — A  notary  attached  wood  v.  Woodward,  18  Tex.  i. 
to  a  deposition  taken  by  him  a  jurat  Where  a  special  commissioner  is 
and  a  certificate,  the  latter  being  im-  designated  by  the  court  to  take  testi- 
mediately  below  the  former  and  on  mony  under  a  commission  out  of  the 
the  same  paper;  the  jurat  was  unnec-  state,  the  seal  of  office  is  not  required 
essary  and  made  no  reference  to  a  to  the  authentication  of  his  return, 
seal,  but  it  was  evident  from  the  cer-  Morrison  v.  White,  16  La.  Ann.  100. 
tificate  that  it  was  designed  to  be  Deposition  need  not  be  certified 
under  a  seal.  There  was  a  seal  under  the  seal  of  the  court.  Ward  x\ 
attached  to  the  paper  immediately  Ely,  i  Dev.  (N.  Car.)  372. 
above  the  certificate  and  below  the  If  there  is  no  legislative  provision 
jurat.  It  was  held  that  the  seal  would  to  the  contrary  in  the  state  where  a 
be  considered  as  attached  to  the  cer-  deposition  is  taken,  a  commissioner 
tificate.  Osgood  T^  Sutherland,  36  who  there  takes  a  deposition  to  be 
Minn.  243.  used  within  the  state  in  which  it  was 
Sufflclenoy  of  Seal. — An  impression  issued  need  not  certify  the  deposition 
of  a  notarial  seal  on  the  paper  is  suf-  under  his  seal  although  the  commis- 
ficient.     Meyers  v.  Russell,  52  Mo.  26.  sion  directs  that  he  should  so  certify  it. 

The  Seal  Is  Prima  Facie  Evldenoe  of  Henderson  v,  Cargill,  31  Miss.  367. 

the    official   character  of  the   officer.  8.    Putnam     v.    Larimore,     Wright 

Sargent  t;.  Collins,  3  Nev.  260.  (Ohio)  747. 

2.  Dozier  v.  Joyce,  8  Port.  (Ala.)  303.  Aathentteatlon  of  Foreign  Officer. — The 
Certlfloates  without  Seals. — A  certifi-  lack  of  a  seal  to  the  certificate  of  a 

cate  of  a  notary  public  that  the  depo-  foreign  notary  is  not  a  cause  for  sup- 

sition  was  sworn  to  and  the  affirmation  pressing  the  deposition,  where  attached 

subscribed  to  before  him  is  sufficient  to  the  certificate  there  is  a  certificate 

although    he    did    not  affix   his  seal,  by  the  county  clerk,  duly  attested  by 

Mills  V.  Dunlap,  3  Cal.  94.  seal,  reciting  among  other  things  that 

Depositions  of  nonresident  witnesses  the  notary  before  whom  the  deposition 

taken  before  a  JVew  Jersey  commis-  was  taken  was  duly  sworn,  that  all  his 

sioner,  under  the   Act  of   March   17,  official  acts  as  such  are  entitled  to  full 

1862,  are  required  only  to  be  satisfac-  faith  and  credit,  and  that  his  signature 

torily  identified,  and  need  not  be  certi-  is  genuine.     Pape  r.  Wright,  116  Ind. 

fied     under    the    official    seal   of   the  502;  Curtis  r*.  Curtis,  t  31  Ind.  480. 

commissioner.    Den  v,  Lloyd,  31  N.  J.  Antbentloation    by    Depnty   Gleik.  — 

L.  395.  Under  a  statute   (How.   Stat.   Mich., 

The  omission  of  the  official  seal  to  §  7475)  requiring  authentication  by  the 

the   certificate  of  authentication  of  a  clerk  by  his  official  seal,  the  seal  may 
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However,  if  a  commission  issues  to  a  commissioner  by  name,  his 
official  character  need  not  be  authenticated.^ 

3.  Form. — The  statutory  form  of  the  certificate  will  be  regarded 
as  a  part  of  the  law  governing  the  use  of  depositions,^  and  should 

be  afiixed  by  his  deputy.     Simons  v.  waiver,  are  sufficient  evidence  that  the 

Morris,  53  Mich.  155.  officer  was  clerk  of  a  court  of  record. 

An    authentication    by   the   deputy  Harvey  v,  Osborn,  55  Ind.  535. 

clerk  of  the  official  character  of  the  Affidavit  by  Attorney  in  Foreign  State, 

judge  before  whom  depositions   were  — ^An  affidavit  of  a  practicing  attorney 

taken,  which  fails  to  disclose  the  name  in  a  foreign  state,  thata  notary  public  of 

of  the  clerk,  is  insufficient.     Hyde  v.  a  city  was  a  notary  public  for  the  whole 

Benson,  6  Ark.  396.  state,  is  insufficient  to  prove  the  statutes 

A  certificate  purporting  to  be  that  of  of  that  state  for  the  purpose  of  showing 

R.  B.  F.,  clerk  of  a  county  in  another  that  a  person  who  took  depositions  and 

state,  the  courts  thereof  being  courts  of  designated  himself  in  his  official  certifi- 

record,   in    due    form  and  substance,  cate  as  a  notary  public  of  the  state, 

signed  by  J.  E.  E.,  deputy  clerk,  under  duly  commissioned  and  qualified,  re- 

the  seal  of  the  court,  is  in  effect  the  siding  in  the  city  of  B.  in  the  state, 

certificate  of  the  clerk,  and  is  a  sufficient  where  the  commission  was  directed  to 

authentication  under  How.  Stat.  Mich.,  any  notary  public  in  and  for  the  county 

h  747!^-    Colton  v.  Rupert,  60  Mich.  318.  of  B.  and  state  of  M.     State  v.  Cross, 

Sniillclenoy  of  Authentication. — Where  68  Iowa  180. 

the  certificate  to  a  deposition  taken  in  1.  Morrison  v.  White,  16  La.  Ann. 

another  state  is  subscribed  by  the  per-  100. 

son  before  whom  it  was  taken,  annexing  If  there  is  in  the  record  a  commis- 

to  his  name  the  tetters  '*J.  P.,"  and  the  sion  naming  the  officer  before  whom 

deposition  is  accompanied  by  a  cer-  the  deposition   is  to   be   taken,  such 

tificate  of  the  county  clerk,  authenti-  certificate  of  the  officer  will  be  suffi- 

cated  under  the  seal  of  the  county,  that  cient.     Baber  t'.  Rickart,  52  Ind.  594. 

such  person  was  a  justice  of  the  peace,  OommlaslGner  Appointed  by  Governor, 

the  certificate  and  the  official  capacity  — The    want  of    a  certificate   of    the 

of  the  magistrate  are  sufficiently  au-  official  character  of  a    commissioner 

thenticated.    Thompson  v,  Stewart,  3  appointed  by  the   governor    and  be- 

Conn.  180.  fore  whom  a  deposition  is  taken,  is 

Where   a  deposition    purporting   to  not  ground  for  suppressing  it.     Ted- 

have  been  taken  before  a  justice  of  the  rowe  v.  Esher,  56  Ind.  443. 

peace  of  another  state  is  authenticated  Snfflclency  of  OommiBSlonen'   Names 

only  by  the  certificate  of  said  justice.  Merely. — A   return   of    commissioners 

and  there  is  in  the  record  no  commis-  appointed  to  take  a  deposition  without 

sion  containing  the  name  of  the  officer  the  state   must  show  some  other  au- 

before  whom  the  deposition  was  to  be  thentication  of  the  deposition  beyond 

taken,  the  deposition  will  be  suppressed  the  names  of  the  commissioners  at  the 

on   motion,  or  excluded,  for  want  of  bottom;    it  must  also  show  that  the 

authentication.    Baber  v.  Rickart,  52  commission  was  executed  and  the  man- 

Ind.  594.  ner  of  executing  it.     Scott  v,  Horn,  9 

Wisconsin  Statute. — A  certificate  of  a  Pa.  St.  407. 

notary  public  taken  under  Rev.  Stat.,  2.  McCrillis   v.   McCrillis,   38    Vt. 

§  41 12,  which  prescribes  the  form  of  a  136. 

certificate  executed  without  the  state.  Addition    to  Requirements.  —  If    the 

need  not  have  attached  a  certificate  of  statute  is  complied  with  as  to  the  form 

the  clerk  or  other  certifying  officer  of  of  the  certificate,  the  court  cannot  add 

the  official  character  of    such  notary,  requirements.     Jameson  v.  Butler,   i 

Hayes  v.  Frey,  54  Wis.  503;  Sleep  v.  Neb.  115. 

Heymann,  57  Wis.  495.  Depositions  Taken  In  Foreign  State. — - 

Waiver  of  Proof  of  Official  Cliaracter. —  In  Mississippi  it  has  been  held  that 

Where  proof  of  the  official  character  depositions   taken    without  the    state 

of  an  officer  before  whom  a  deposition  must  be  certified  according  to  the  law 

is  to  be  taken  is  waived,  the  certificate  of  the  state  in  which  they  are  taken, 

of  such  officer  as  clerk  of  the  court,  Henderson  v.  Cargill,  31  Miss.  367. 

and  under  its  seal,  together  with  the  Absence  of  Proof. — Where  depositions 
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be  substantially,  though  not  necessarily  literally,  followed.^ 

If  Vo  Teehnieal  Form  ii  Preieribed  a  strict  compliance  with  the  direc- 
tions of  the  statute  or  with  the  rules  or  practice  of  the  court  is  not 
required.* 

taken  in  another  state  are  required  by  that  the  deposition  was  inadmissible, 
statute  to  be  certified  by  the  person  Lund  v.  Dawes,  41  Vt.  370. 
taking  them,  according  to  the  laws,  2.  Ballard  v.  Perry,  28  Tex.  347. 
customs,  and  usages  of  the  state  where-  TeolmiealitlM. — Where  the  statute  has 
in  they  were  taken,  in  the  absence  of  prescribed  no  form  for  the  caption  or 
proof  as  to  such  laws  the  legality  of  for  the  certificate,  if  the  depositions 
the  certificate  will  be  judged  of  by  the  are  taken  and  certified  substantially 
laws  of  the  state  wherein  they  are  pro-  in  conformity  with  the  other  re- 
posed to  be  read.  Coopwood  v.  Fos-  quirements  of  the  statute,  they  will  not 
ter,  12  Smed.  &M.(Miss.)7i8.  be  suppressed  on  mere  technicalities. 

NoncompUance    wltli   Domestlo  Stat-  Behrensmeyer  T^  Kreitz,  135III.591. 

utea. — Where  a  statute  requires  that  Place  of  Certtflcate. — In  the  absence 

depositions  taken  in  a  foreign  country  of  any  statutory  requirement,  it  is  un- 

must  be  certified  in  such  manner  as  necessary  that  the  caption  should  be 

the  court  shall  direct,  and  the  court  on  the  paper  that  envelops  the  depo- 

directs  them  to  be  certified  as  deposi-  sition.     Nye  v.  Spalding,  11  Vt.  501. 

tions  taken  within  the  state,  a  cer-  Certificate    upon    separate    paper    in 

tificate   taken   in    a    foreign    country  same  envelope  was  held  suflScient.  Sav- 

which  fails  to  comply  with  the  require-  age  v.  Birckhead,  20  Pick.  (Mass. )  167. 

ments    of  the  statute  is  insufficient.  Indoraement    upon    Oommlaaion. — A 

Thieband  v,  Sebastian,  10  Ind.  A54.  statute  providing  that  commissioners 

The  caption  of  a  deposition  taken  in  **  shall  subscribe  their  names  to  each 

a    foreign   state   is  sufficient  if  it  be  sheet  of  the  deposi  tions  taken  by  them, 

shown  to  the  court  in  some  way  that  and  shall  annex  all  the  depositions  and 

the  caption  conforms  with  the  statute  exhibits    to     the    commission,    upon 

of  the  state  for  which,  or  the  statute  of  which  their  return  shall  be  indorsed," 

the  state  in  which,  the  deposition  was  was  held  not  to  require  the  indorse- 

taken.    Danforth  v.  Reynolds,  i  Vt.  259.  ment  of  the  return  upon  the  commis- 

AppUoaMllty    of    Oregon    Btatatee. —  sion  itself,  it  being  sufiicient  if  it  is 

Neither  section  815,  nor  titles  3,  4,  7,  returned  upon  a  sheet  attached  with 

and  8,  chapter  9,  of  the  Oregon  Civil  the  other  papers  containing  the  depo- 

Code,  are  applicable  in  determining  the  sition   and  the  commission.    Pendell 

sufficiency  of  the  certificate  to  deposi-  v.   Coon,   20    N.  Y.    134,  criticising 

ttons    taken    out    of    the    state    upon  Fleming  v,  Hollenback,  7  Barb.  (N. 

written  interrogatories.    Clark  v,  Ellis,  Y. )  273.     And  see  Hall  v.  Barton,  25 

9  Oregon  128.  Barb.  (N.  Y.)  274,  where  the  deposi- 

Proof  of  Foreign    Laws. — Parol  evi-  tion  was  admitted  although  the  return 

dence  is  admissible  to  prove  the  form  was  indorsed  upon  the  sheet  contain- 

of  the  caption  of  a  deposition  required  ing  a  portion  of  the  deposition ;  Mc- 

by  statute  of  a  foreign  state,  by  the  laws  Cleary  v,  Edwards,  27  Barb.  (N.  Y.)  240, 

of  such  state,  and  may  be  introduced  where  the  return  was  indorsed  upon 

for  the  purpose  of  showing  the  form,  the    interrogatories    attached   to   the 

Danforth  i;.  Reynolds,  i  Vt.  259.  commission;  Tyson  v,  Kane,  3  Minn. 

1.  Clark  V,  Brown,  15  Vt.  658  ;  Mc-  287,  where  the  return  appeared  on  the 

Crillis  V,  McCrillis,  38  Vt.  136 ;  Cain  second  leaf  of  the  commission  instead 

V.  Loeb,  26  La.  Ann.  616.  of  being  indorsed  upon  it;  and  Cook 

Fallnre  to  Insert  Name  of  Witness  In  v.  Bell,  18  Mich.  387,  where  the  com- 

Prlnted  Form. — A  magistrate  taking  a  missioners,  instead  of  indorsing  the 

deposition  followed  the  printed    form  commission  as  required  by  rule,  wrote 

without    inserting    the    name    of   the  the  return  upon  a  sheet  appended  to 

person,   using  the    letters   **  A ''    and  the  commission. 

*'  B  "  indicated  in  the  certificate  where  Although  the  failure  of  the  commrr^ 

the    deponent's    name    should   be  in-  sioner  to  indorse  upon  the  commission 

serted,  and  substituted  the  word  **  her "  the   return  required  by  statute   may 

instead  of  '*  him,"  without  regard  to  the  furnish  a  good   reason  for  excluding 

name  of  the  deponent,  and  it  was  held  the  deposition  upon  the  trial,  it  is  not 
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4.  Snffloiency — a.  General    Requirements.  —  Though    the 

sufficiency  of  the  certificate  will  depend  largely  upon  the  peculiar 
facts  of  each  particular  case,^  the  certificate  itself  ordinarily  being 
prima  facie  proof  of  such  facts,*  and  while  all  legal  requirements 

should  be  observed,'  yet  if  these  have  been  complied  with  in  effect 

a  ground  for  suppressing  the  deposi-  had  is  unable  to  obtain   distinct  an- 

tion  on  motion.     Creamer  v,  Jackson,  swers  to  the  interrogatories  from  the 

4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  413.  witnesses,  it  is  his  duty  to  certify  that 

Where  the  rule  requires  that  the  matter  at  the  foot  of  the  deposition, 
commissioner  appointed  •  to  take  a  and  his  failure  to  do  so  will  render 
deposition  shall  ^Mndorse  upon  the  the  deposition  unavailable.  Vincent 
commission  the  time  or  times  and  v.  Huff,  4  S.  &  R.  (Pa.)  298. 
place  of  executing  it,"  a  certificate  Reference  to  Depositloii. — A  certifi- 
stating  the  time  and  place  of  executing  cate  stating  that  the  witness  -  **  ap- 
it,  annexed  to  the  commission,  is  not  peared  in  person  before  me  and  an- 
a  compliance  with  the  rule,  and  does  swered  the  interrogatories  and  cross- 
not  entitle  the  deposition  to  be  read,  interrogatories  herein,  as  appears  by 
Beatty  v.  Ambs,  11  Minn.  331.  the  duly  signed  and  sworn  to  deposi- 

1.  By  Wlioin  Deposition  Taken. — ^The  tion  hereto  annexed,"  is  insufficient, 
certificate  of  the  execution  of  a  com-  because  the  fact  that  the  witnesses 
mission  must  show  that  the  depositions  appeared  and  answered  is  made  to  de- 
were  taken  by  the  commissioner,  pend  upon  the  depositions  themselves. 
Porter  r.  Beltzhoover,  2  Harr.  (Del.)  to  which  reference  is  made  for  proof 
484.  of  the  performance  of  the  official  duty 

Taking  In  Porsnance  of  Oommlaslon. —  of  the  commissioner.  Homberger  v. 
The  certificate  should  affirmatively  Alexander,  11  Utah  363. 
show  that  the  deposition  returned  in  Where  the  caption  identifies  the 
the  same  envelope  with  the  com  mis-  court,  the  cause,  and  the  witnesses, 
sion  was  taken  in  pursuance  thereof,  refers  to  the  interrogatories  and  cross- 
Davis  V,  Allen,  14  Pick.  (Mass.)  313.  interrogatories,  and  states  that  the 
But  it  is  not  essential  that  it  should  witnesses  were  "first  duly  sworn,''  a 
also  state  the  manner  of  pursuing  the  statement  at  the  conclusion  of  the 
commission.  King  v.  King,  28  Ala.  deposition  that  the  answers  of  the 
315.  witnesses,  giving  their  names,  **were 

Ber.  Oode  Ho.  1860. — The  certificate  taken,  sworn  to,  and  subscribed  before 

of  a  justice  that  the  witness  was  sworn  me,"  substantially  complies  with  the 

to  testify  the  truth  of  his  knowledge  statute.      O.    &    W.    Dig.,  art.  455. 

of  the  matter  in  controversy,  that  he  Carroll  v.  Welch,  26  Tex.  147. 

was  examined,   and  his   examination  2.  City  F.  Ins.  Co.  7>.  Carnigi,  41  Ga. 

reduced  to  writing  and  subscribed  by  660;    McKinley   v,  Chicago,   etc.,    R. 

him  in  the  presence  of  the  justice  at  Co.,  44  Iowa  314. 

the  time  and  place  specified  in  the  no-  How  Far  Prima  Facie  Bvldence. — The 

tice,  is  a  sufficient  compliance  with  the  certificate  of  a  magistrate  \9,  evidence  of 

requirements  of   Rev.  Code  1865,  p.  those  facts  only  which  he  is  required  to 

56,  ^  22.     Moss  V.  Booth,  34  Mo.  316.  state,  and  he  cannot  extend  his  certifi- 

In  the  District  of  Columbia  it  was  held  cate  to  other  facts  so  as  to  make  them 

to  be   no  objection    to   a  deposition  evidence,  or  so  as  to  afTect  the  case, 

that  in  the  caption  it  failed  to  state  Hall  v,  Houghton,  37  Me.  411. 

in   which   county  of  the  district  the  8.  Homberger  z'.  Alexander,  11  Utah 

cause  was  depending;  that  the  name  363;  Warring  i'.  Martin,  Wright  (Ohio) 

of  one  of  the  parties  was  misspelled  ;  380. 

that   the   magistrate   did    not   certify  Fresnmivtlon  Indulged. — A  deposition 

that  he  reduced  the  testimony  to  writ-  cannot   be  read   in  evidence  unless  it 

ing  in  the  presence  of  the  witness,  or  plainly  and  satisfactorily  appears  from 

that  the  witness  signed  it  in  the  pres-  the  certificate  of  the  justice  that  all  the 

ence  of  the  magistrate.     Van  Ness  v.  requirements  of  the  statute  have  been 

Heineke,  2  Cranch  (C.  C.)  259.  fully  complied  with,  and  no  presump- 

Inablllty  to  Ototaln  Aniwera  to  Inter-  tion  will  be  indulged  in  to  supply  any 

rogatorlOB. — If  a  justice  before  whom  of  the  defects.     Goodhue  v.  Grant,  i 

an  examination  on  interrogatories  is  Pin.  (Wis.)  556. 
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the  law  will  be  satisfied.^     However,  in  the  majority  of  the  states 
it  is  essential  to  the  validity  of  the  certificate  that  certain  particu- 
lar facts  connected   with  the  taking  of  the  deposition  appear 
therein. 
d.  Particular  Requirements. — Thus: 

The  Identity  of  the  Came  as  the  one  in  which  the  deposition  was 
taken,* 

1.  Cain  V,  Loeb,  a6  La,  Ann.  616.  tion  where  such  defect  is  etipplied  in 

Where  the  return  to  the  oommission  another  part.  King  v.  King,  28  Ala.  315. 

it  in  substantial  compliance  with  the  Alder  by  Oaivttan. — ^T he  caption  which 

statute,  the  deposition  should  not  be  precedes  the  answers  taken  by  the  of- 

excluded    except    upon     the    clearest  ficer  must  be  considered  a  part  of  the 

grounds  of  error  such  as  will  amount  certificate,  and  if  it  appears  from  the 

to  sometliing  more  than  a  mere  irregu-  whole  that  the  statute  has  been  sub- 

Urity.    Goodyear    v.    Vosburgh,    41  stmntially  complied  with,  it  will  be  suf- 

How.  Pr.  (N.  Y.  Supreme  Ct.)  421.  ficient.     Houston,    etc,     R.    Co.    v. 

Name    of    Ownmtaaioner.— Where   a  Larkin,64  Tex.  454;  CarroU  v.  Welch, 

deposition  is  taken  pursuant  to  a  com-  96  Tex.  147. 

mission  issued  by  the  court,  a  certifi-  *'  A  caption  is  not  indispensable  to 

cate     thereto    substantially   complies  the  authenticity  ol  a  deposition,  when, 

with  the  requirements  of   the  statute  by  the  certificate.  It  is  shown  to  hare 

when  it  states  that  **  F.  N.  Hendrix,  been  taken  in  obedience  to  the  com- 

commissioner,  does  hereby  certify,"  and  mission,  by  the  commissioner  therein 

is  signed  **F.  N.  Hendrix,  commissioner  named,  the  personal  identity  of  the  wit- 

and  notary  public,"  especially  when  the  ness  affirmed,  his  answers  reduced  to 

caption  states  that  it  is  the  ^  deposition  writing  by  the  commissioner,  and  that 

of  •  •  •  taken    before    F.    N.    Hen-  he  was  duly  sworn.     Every  fact  is  cer- 

drix,    *  •  •  pursuant  to  the  annexed  tified  to  the  court  which  is  essential, 

commission  to  take  testimony."     Ho-  and  it  is  unimportant  whether  the  facts 

bart  ^^  Jones,  5  Wash.  3B5.  are  stated  in  a  caption,  which  must  be 

Peraonal  Appearance  of  Witaeea. — A  certified,  or  embodied  in  a  single  certifi- 

certificate  stating  that  deponent,  at  a  cate."     Boy  kin  v.  Smith,  65  Ala.  294. 

certain   time,    personally  made    oath,  2.  McCrillis  v.  McCriIiis,38  Vt.  136; 

sufficiently  shows  that  he  personally  Wheaton  r.  Love,  i  Cranch  (C.  C.) 

"appeared."    Streeter  v.  Evans, 44  Vt.  451;  Centre  v,  Keene,  2  Cranch  (C. 

27.  C.)  198. 

Age  of  Witneaa.— The  neglect  to  cer-  Where  the  caption  states  that  the 

tify  the  age  of  a  witness  is  not  ground  deposition  was  taken  to  be  used  before 

for  suppressing  the  deposition  when  persons  named  as  referees,  without  re- 

the  age  appears  in  one  of  his  ansivers.  ferrine  to  the  cause  as  the  one  in  which 

Eastman  v,  Bennett,  6  Wis.  232.  the  referees  had  been  appointed  or  in 

TbMX  Wltaeaa  Testified. — A  statute  re-  which  the  depositions  were  to  be  used, 
quiring  the  certification  of  the  deposi-  and  there  is  nothing  to  connect  the  dep- 
tion  to  the  court  is  complied  with  by  a  ositlon  with  the  suit,  the  caption  is  de- 
certificate  that  the  witness  '*  testified  in  fective.  Plimpton  v,  Somerset,  42  Vt.  35. 
the  above  case  as  is  found  above,"  If  the  OaptLoa  Falls  to  Identify  tho 
Jones  V.  Oregon  Cent.  R.  Co.,  3  Sawy.  Game,  the  identification  must  appear  in 
(U.  S.)  528;  or  that  the  following,  the  certificate.  Slaughter  v.  Riven- 
foregoing,  or  accompanying  is  the  ex-  bark,  35  Tex.  68. 

amination  of  the  witness,  given  on  oath,  Snillcleney    of    MentWoatlon.  —  The 

etc.,  in  answer  to  the  interrogatories  caption    of    a    deposition    sufficiently 

annexed     to    the    commission    or   as  states  the  cause  in  which  it  is  to  be 

therein  stated,  Jones  v.  Oregon  Cent,  used,  if  it  names  the  parties  and  the 

R.  Co.,  3  Sawy.  (U.  S.)  528;  Clark  v,  court  in  which  the  trial  is  to  be  had. 

Ellis,  9  Oregon  128.    And  see  Keene  Knight  v.  Nichols,  34  Me.  208. 

V.  Meade,  3  Pet.  (U.  S.)  i.  A  caption  stating  that  the  deposition 

Oeftoeta  SnvpUed. — A  defect  in  one  was  taken  **  at  the  request  of  R.  McC., 

part  of  a  return  by  a  commissioner  is  defendant,  to  be  used  in  an  action  now 

no  ground  for  suppressing  the  deposi-  pending  between  him  and  £.  McC, 
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The  Names  of  the  Partiee  to  the  cause  in  which  by  the  certificate  the 

deposition  purports  to  have  been  taken,^ 

The  Court  in  which  the  cause  is  pending,  and  in  which  it  is  intended 
the  deposition  shall  be  used,* 

The  Time  When  and  the  Plaoe  Where  a  trial  of  the  cause.  Of  the  hear- 
ing thereof,  is  to  take  place,* 

The  Beafons  or  the  cause  prescribed  by  statute  or  otherwise  for 
the  taking  of  the  deposition,* 

plaintiff,  before  the  Count)^  Court  next  wherein  the  deposition  is  intended  to 

to  be  holden  at  C ,  in  and  for  the  be  used  is  given,  and  the  time  of  the 

county  of  O- ,  state  of  V ,  on  the  session  of  the  court  is  correctly  stated. 

third  Tuesday  of  June,  A.  D.  1863,"  is  a  Chandler  v.  Spear,  22  Vt.  388. 

sufficient    description  of  the  cause  in  Tenn  Kezt  to  he  Holden,  eto. — Where 

which  the  deposition  was  taken  to  be  depositions  are  not  required  to  be  filed 

used  and  of  the  parties  thereto.     Mc*  thirty  days  before  the  reading,  and  the 

Crillis  7'.  McCrillis,  38  Vt.  136.  case  in  the  caption  was  described  as  to 

A  deposition  is  not  objectionable  be-  be  tried  at  a  term  next  to  be  holden, 

cause  not  entitled  or  expressed  to  have  etc.,  it  was  held  that  the  time  and  place 

been  taken  under  a  rule  of  court,  if  it  of   trial   were    sufficiently   described, 

is  annexed  to  a  certified  copy  of  the  Churchill  v,  Briggs,  24  Vt.  498. 

rule.    Vincent  v.  Huff,  8  S.  &  R.  (Pa.)  Faflvre   to   Deetgnate  8ta;te  Wharetai 

381.  Trial  to  he  HaA. — ^The  caption  of  a  dep- 

A  certificate  which  shows  that  the  wit-  osition  taken  without  the  state,  stating 
nesses  were  sworn  to  tell  the  truth,  the  that  it  was  taken  to  be  used  in  a  cause 
whole  truth,  and  nothing  but  the  truth,  to  be  heard  and  tried  at  the  Windsor 
but  which  fails  to  name  the  cause  or  County  Court  next  to  be  held  at  Wood- 
matter  upon  which  the  witnesses  were  stock,  within  the  county  of  Windsor,  in 
sworn,  is  sufficient  if  other  facts  pre-  which  cause  A.  S.  of  L.,  in  the  county 
scribed  by  statute  are  shown.  Jameson  of  Windsor  and  state  of  Vermont,  is 
V,  Butler^  i  Neb.  115.  plaintiff,  and  others,  naming  them,  are 

Speciflcatloii  of  Kltid  of  Action. — It  is  defendants,  is  not  insufficient  because 

unnecessary  that  the  certificate  should  failing  to  show  the  name  of  the  state 

specify  the  kind   of  action.     Scott  v.  wherein    the    trial    was    to    be    had. 

Perkins,  28  Me.  32.  Spaulding  r.  Robbins,  42  Vt.  90. 

1.  Swift  V,  Cobb,  10  Vt.  282;  Has-  Deposition  by  A^eement — Where  a 
kins  V,  Smith,  17  Vt.  263.  deposition  was  taken  by  agreement  at 

Omlwion  of  Kame  of  One  Party. — If  the  a  specified  time  and  place,  and  was  re- 
name of  one  of  the  parties  is  omitted  turned  by  the  commissioner  with  the 
in  the  certificate,  the  deposition  cannot  agreement  attached,  together  with  his 
be  read.  Smith  v.  Coleman,  a  Cranch  certificate  that  it  was  taken  in  pursu- 
(C.  C.)  237.  ance  of  the  agreement,  it  was  held  un- 

Aider  hy  Caption. — A  failure  to  state  necessary  that  the  caption  should  state 

the  names  of  the  parties  in  the  certifi-  the  time  and  place  of  the  trial  in  which 

cate  of  the  commissioner  or  to  state  it  was  to  be  used,  or  to  comply  with 

that  the  deposition  was  taken  in  pur-  the  statutory  requirement  to  that  effect, 

suance  of  the  commission  will  not  viti-  Bates  v.  Maeck,  31  Vt.  456. 

ate  the  certificate,  if  the  names  of  the  4.  Atkinson  v,  Nash,  56  Minn.  472; 

parties  are  given  in  the  caption  to  the  Case    v.   Garretson,  54    N.  J.   L.   42 ; 

certificate,  and  the  commission  attached  Featherston  v,  Dagnell,  29  S.  Car.  45 ; 

to  the  deposition  is  returned  with  it.  Robbins  v.  Lincoln,  12  Wis.  i ;  Brand 

Steptoe  V,  Read,  19  Gratt.  (Va.)  i.  v.  Butler,  30  Wis.  681;  Woodward  v. 

2.  Rand  v.  Dodge,  17  N.  H.  343.  Hall,  2  Cranch  (C.  C.)  235.    But  see 
Faeta  Stated  in  OonmiiMion.~It  is  no  Thompson  v,  Stewart,  3  Conn.   180, 

objection  to  the  certificate  that  it  does  holding  that  a  statement  of  the  reasons 

not  state  the  title  of  the  cause  or  the  is  not  absolutely  necessary, 

court,  where  those  facts  appear  from  Certlflcate  aa  Prima  Fade  Proof  of  Rea- 

the   commission    itself.      Bowman    v»  eon. — ^The    certificate   is  prima  facie 

VanKuren,  29  Wis.  209.  proof  of  the  facts  stated  as  the  reason 

8.  It  will  be  enough  if  the  county  for  taking  it,  unless  controlled  by  other 
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At  tlM  Bequest  of  which  party,  either  plaintiff  or  defendant,  the 
deposition  was  taken,^ 

evidence.    Littlehale  v.  Dix,  ii  Cush.  caption.     Banks  v.  Miller,  i  Cnoch 

(Mass.)  364.  (C.  C.)  543. 

Neces8lt7  of  Setting  ont  Faets. — It  is  A  statement  in  a  caption  that  "the 

not  necessary  that  it  should  appear  hy  said  deponent  living  beyond  the  juris- 

the  deposition  or  by  the  certificate  in  diction  of  the  court  where  the  ssid  ac- 

what  manner  or  by  what  evidence  the  tion  now  pending  is  to  be  heard  and 

magistrate  was  satisfied  of  the  exist-  tried  is  a  cause,"  etc.,  is,  where  the 

ence  of  the  cause  of  the  taking.     Lit-  jurisdiction    of     the    court    extends 

tlehale  z\  Dix,  11  Cush.  (Mass.)  364.  throughout  the  state,  equivalent  to  a 

Inability  of  Witness  to  Attend. — Under  statement  that  the  deponent  resided 

a  statute  providing  that  the  deposition  without  the  state.     McCrillis  v.  Mc- 

of  a  witness  may  be  taken  when,  by  Crillis,  38  Vt.  136. 

reason  of  age,  sickness,  or  other  bodily  A  statement  as  to  the  cause  of  tak- 

infirmity,  the  witness  is  rendered  in-  ing  in  a  certificate  by  a  magistrate, 

capable  of  traveling  and  appearing  in  that  **the  deponent  being  more  than 

court,  the  mere  statement  that   **the  thirty  miles  from  the  place  of  trial," 

deponent  being  in  feeble  health  is  the  etc.,  is  insufficient  to  allow  the  depo- 

cause  of  the  taking  of  the  deposition  "  sition  to  be  read,  since  **  being"  is  not 

does  not  show  a  sufficient  reason,  in-  equivalent    to  **  living."      Barron  v. 

asmuch  as  it  fails  to  state  that  the  Pettes,  18  Vt.  385. 

feeble  health  of  the  witness  rendered  Beferenoe  to    Notloe. — A   deposition 

her  incapable  of  traveling  and  appear-  containing  a  statement  that  it  was  taken 

ing  at  court.     Lund  f.  Dawes,  41  Vt.  pursuant  to  an  appended  notice,  which 

370.  likewise  sets  out  the  reasons  for  taking 

A  statement  in  the  certificate  that  it,  sufficiently  complies  with  a  statute 

<*  deponent  being  so  aged  and  infirm  in  requiring  the  certificate  to  state  such 

health  as  to  render  him  unsuitable  to  reasons.     Bulwinkle  v,  Cramer,  30  S. 

attend  the  trial  is  the  cause  of  taking  Car.  i53,<//5/i»^wfVi(/jfy^Featherstonr. 

the  deposition,"  is  not  equivalent  to  Dagnell,  29  S.  Car.  45,  in  which  the 

a  statutory  requirement  that  the  wit-  certificate  of  the  officer  to  whom  the 

ness,  by  age  and  infirmity  of  health,  taking  of  the  deposition  was  directed, 

was   thereby    rendered    incapable    of  afforded  no  facts  or  statements  from 

traveling  and  attending  court.     Oat-  which  the  court  could    infer  in  anr 

man  v.  Andrew,  4^5  Vt.  466.  way  the  reasons  for  taking  thedepcsi- 

Inability  of  Witness  to  Attend. — A  tion. 
certification  that  the  cause  of  taking  Notloe  as  Partof  GortUeate. — Where 
the  deposition  was  that  the  deponent  the  absence  of  the  witneFs  in  another 
was  **  so  aged  and  infirm  as  to  be  un-  state  is  set  forth  in  a  notice  of  the  t.ik* 
able  to  travel  and  attend  at  the  trial,"  ing  of  the  deposition,  and  the  notice 
will  be  construed  as  if  expressed  **  be-  is  made  a  part  of  the  return  of  the 
ing  so  aged  as  to  afford  reasonable  officer,  the  reason  for  taking  the  deposi- 
or  proper  ground  to  believe  that  he  tion  is  sufficiently  stated.  Stoddard  r. 
will  be  unable  to  travel  and  attend  at  Hill,  38  S.  Car.  385. 
the  time  of  the  trial."  West  Boylston  1.  Whitney  v.  Sears,  16  Vt.  587. 
V.  Sterling,  17  Pick.  (Mass.)  126.  Bufflciency  of  Designation. — A  state- 
Residence  Prescribed  Distance  ftom  ment  that  *'  the  deposition  was  taken  st 
Place  of  Trial. — A  certification  that  the  the  request  of  C  &  B.,  in  which  en  use 
deponent  lived  more  than  thirty  miles  C.  &  B.  are  plaintiffs,"  ir  j^uff.citnt 
from  the  place  of  trial  is  conclusive  in  where  it  appears  that  C.  &  B.  vas  a 
the  absence  of  any  evidence  offered  to  copartnership  name.  Carr  r.  Mana- 
control    it.       Littlehale     v.    Dix,    11  ban,  ^4  Vt.  246. 

Cush.  (Mass.)  364.  Where  the  certificate  of  a  magistrate 

It  is  a  sufficient  averment  of  the  res-  states  that  the  deposition  was  taken  at 

idence  of  the  adverse  party,  by  a  mag-  the   request  of  the    plaintifiT,  without 

istrate  who  takes  a  deposition  under  naming  him,  it  is  sufficient  if  io  the 

the  act  of  Congress,,  that  it  appears  to  other  part  of  the  certificate  it  is  stated 

him  that  the  party  resides  more  than  who    the    plaintiff    is.     Harrison    v. 

one  hundred  miles  from  the  place  of  Nichols,  31  Vt.  709. 
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The  Identity  of  the  Witnen,  as  the  person  whose  testimony  was 
sought  and  whose  testimony  is  preserved  in  the  deposition ;  ^ 

That  the  AdTene  Party  was  personally  present  or  was  represented  by 
counsel  at  the  taking  of  the  deposition  *  or  had  notice  of  the  taking 
so  as  to  enable  him  to  be  present  or  to  procure  a  representative  ;* 

Where  the    names    of    the    parties  Where  an  ofBcer  taking  a  deposition 

appear  it  is  not  necessary  to  repeat  the  certifies  that  the  adverse  party  attended 

name  of  the  party  at  whose  instance  the  examination,  it  will  be  presumed 

the  deposition  is  taken,  but  the  expres-  that  he  used  the  word  *'  attended  '*  in 

sion,  *'  at  the  request  of  the  plaintiff/'  the  sense  that  the  adverse  party  partici- 

is  sufficient.     Harrison  v.  Nichols,  31  pated  in  the  examination  of  the  witness, 

Vt.  709.  and  the  certificate  is  prima  facie  evi- 

Hecesslty  of  Statutory  Bequirement. —  dence  of  that  fact.  Miller  v.  McDonald, 

The  statement  is  unnecessary  if  it  is  13  Wis.  673. 

not  required    by    statute.     Knight   v,  **  Attendance,"  as  used   in  a  statute 

Nichols,  34  Me.  208.  prescribing  the  form  of  the  certificate 

1.  A  statute  requiring  the  officer  to  to  be  annexed  to  the  deposition,  respect- 
state  in  his  certificate  that  the  deposi-  ing  the  attendance  of  the  adverse  party, 
tioDs  taken  before  him  were  subscribed  means  more  than  mere  personal  pres- 
and  sworn  to  by  the  witnesses  is  not  ence,  and  signifies  participation  in  the 
complied  with  by  a  certificate  which  examination  of  the  witness.  Miller  v, 
fails  to  state,  by  reference  or  otherwise,  McDonald,  13  Wis.  673. 
the  names  of  the  witnesses  who  were  OroBB-ezaminatlon  of  Witness  as  £▼!• 
sworn  and  examined.  Amick  v.  Hoi-  denoe  of  Attendance  of  Adverse  Party, 
man,  71  Mo.  445.  — Where  nothing  appears  in  the  cer- 

Prwnmption. — Where  the  residence  tificate  of  the  justice  as  to  the  pres- 

of  deponents  is  given  in  the  body    of  ence  of  the  adverse  party,  except  that 

the  deposition  it  will  be  presumed  that  questions  were  put  to   the  witness  by 

the  persons  named  in  the  certificate  are  way  of  cross-examination,  there  is  not 

the  same  as  those    described   in   the  enough  to  show  that  there  was  an  ap- 

deposition.     Houghton  v.  Slack,  10  Vt.  pearance,  personally  or  otherwise,  and 

520.  a  failure  to  annex  a  copy  of  the  notice 

Svfilcieney  of  Identlflcatlon. — The  cer-  to  the  certificate  is  fatal.    Carlton  v, 

tificate  need  not  state  the  names  of  the  Patterson,  29  N.  H.  580. 

witnesses,   but   reference    to   them    as  8.  Carlton   v,   Patterson,    29   N.  H. 

the  *  above-named  deponents  "  will  be  580;  Gittings  v.  Hall,  1  Har.  &  J.  (Md.) 

sutlicient.      Prather    v.    Pritchard,   26  14;  Pentleton  t'.  Forbes,  i  Cranch  (C. 

lad.  65.  C.)  507  ;  Jones  v,  Knowles,  i  Cranch 

Deslgnatiini  In  Deposition. — Where  a  (C.  C.)  523;  Garrett  v.  Woodward,  2 

statutory  form  requires  that  the  name  Cranch  (C.  C.)  190.     See  also  Wright 

of  the  deponent  and  the  place  of  his  v.  Waters,  33  Pa.  St.  514;  Travers  v. 

residence  shall  be  set  forth  in  the  cap-  Bell,  2  Cranch  (C.  C.)  160. 

tion,  if  they  appear  in  the  body  of  the  Pand  Proof  of  Notice. — That  the  ad- 

deposition  only  it  is  sufficient.     Nye  v.  verse  party  had  notice  of  the  taking  of 

Spalding,  11  Vt.  501.  a  deposition  must  be  shown  by  the  cer- 

Enactment  Snbseqnent  to  Deposition. —  tificate  of  the  magistrate  and   not  by 

A  statute  requiring  commissioners  to  parol.     Barnes  v.  Ball,  i  Mass.  73. 

certify  that  the  witnesses  were  known  Certificate   as  Prima  Facie   Proof  of 

to  them  will  not  invalidate  a  deposition  Notloe. — The  certificate  is  prima  facie 

containing  a.  certificate  without  that  re-  evidence  of  the  fact  of  notice,   Parker 

quirement  taken  before  the  enactment.  z\  Meader,  32  Vt.  300;  Lyon  v.  Ely, 

Broadnax  v.  Sullivan,  29  Ala.  320.  34  Conn.  507;  and  cannot  be  disproved 

a.  Rand   v.    Dodge,  17  N.  H.   343;  by  the  affidavit  of  the  adverse  party, 

Madison,  etc.,  R.  Co.  v.  Whitesel,    11  Medcalf  v.  Seccomb,  36  Me.  71 ;  True 

Ind.  55.     See  Dunham  v.  HoUoway,  3  v.  Plumley,  36  Me.  466;  nor  controlled 

Okla.  244.  by  the  return  of  an  officer  or  the  ab- 

The  Certflflcate  Is  Prima  Paele  Evidence  sence  of  the  party  at  the  examination, 

of  the  Appearance  of  the  adverse  party  Norn's  r\  Vinal,  33  Me.  581;  but  it  is 

and  cross-examination  by  him.    Cam-  not  conclusive,  Minot  v,  Bridgewater, 

eron  v.  Cameron,  15  Wis.  i.  15  Mass.  492  ;  Pierce  t*. Pierce,  29  Me.  69. 
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The  Time  at  which  the  examination  of  the  witness  before  the 

officer  took  place,*  as  well  as  the  place  where  the  deposition  was 

Annexation  of  Notice. — A  statutory  jurat  when  the  deposition  was  sub- 
requirement  that  where  the  adverse  scribed  and  sworn  to,  it  is  unnecessary 
party  does  not  attend  the  taking  of  a  that  the  certificate  should  state  the 
deposition  a  copy  of  the  notice  left  date.  Elgin  v.  Hill,  27  Cai.  372. 
with  him  shall  be  annexed  to  the  cer-  Stipulation  Silent  as  to  Date  of  Taking, 
tificate  of  taking,  is  mandatory.  Cush-  — If  a  deposition  is  taken  upon  written 
man  v.  Wooster,  45  N.  H.  410.  interrogatories  on  a  stipulation  which 
Annexation  of  the  notice  is  equiva-  is  silent  as  to  the  day  of  the  taking,  the 
lent  to  a  certification  of  the  notice,  certificate  need  not  state  the  day  upon 
Homer  v.  Brainerd,  15  Me.  54.  which  the  deposition  was  taken.   Elgin 

A  certificate  that  **the  adverse  party  v.  Hill,  27  Cal.  372. 

was  duly  notified  to  attend,  as  will  ap-  Where  a  Ckmunlailon  Is  Silent  aa  to  tbe 

pear  by  the  notice  annexed,"  makes  Time  and  Place  of  ItiEzecntlon,  the  notice 

the  notice  itself  a  part  of  the  certifi-  governs  in  these  particulars;  and  it  is 

cate.      Porter    v.    Pillsbury,    36    Me.  just  as  requisite  the  return  should  show 

378.  a  compliance  with  the  terms  of  the 

Folding  up  the  notice  with  the  cer-  notice  as  to  place  and  day,  as  if  they 

tificate,  and  enclosing  them  with  the  had  been  designated  in  the  commission, 

deposition  in  an  envelope,  is  not  an  an-  Young  v,  Mackall,  4  Md.  362. 

nexation  as  required  by  statute.    Cush-  Kecesslty  of  Stattng  Honr. — The  hour 

man  v.  Wooster,  45  >f.  H.  410.  of  the  dav  on  which  the  deposition  was 

Presenoe  of  Adrene  Party  and  Failure  taken  need  not  be  set  forth,  Cater  v, 

to  Otjeot.— A   certificate  that  the  ad-  McDaniel,   21    N.    H.   231;    nor    the 

verse  party  was  present  and  did   not  hour  when  the  examination  commenced 

object  to  the  taking  is  insufficient  be-  or  concluded,  Sandford  v.  Spence,  4 

cause  not  showing  that  he  had  the  no-  Ala.   237;   nor  that  the  taking  com- 

tice  required  or  that  he  waived  it.   Hall  menced  at  the  hour  designated  in  the 

v.  Houghton,  37  Me.  411.    See  also  in-  notice,  it  being  sufficient  if  it  is  certified 

/ira,  XVIII.  8.  Effect  of  Appearance  that  the  deposition  was  taken  at  the 

and  Cross-examination,  hour,  Bartlett  t'.  Hoy t,  33  N.  H.   151; 

Neoesslty  of  Stating  Raaaon  fivr  Not  but,  if  necessary,  the  hour  of  the  taking 

Giving  Notice. — A  certificate  which  fails  may  be  supplied  by  extrinsic  evidence, 

to  state  any  reason  why  the  adverse  Dearman  v,  Dearman,  5  Ala.  202.    See 

party  was  not  notified  of  the  taking  of  also  Waters  v.  Brown,  3  A.  K.  Marsh, 

the  deposition  is  insufficient.     Hopkin-  (Ky.)   558;     Chaney    v.   Saunders,   3 

eon   V,   Watson,    17   Vt.  91.    But  see  Munf.  (Va.)  51. 

Smith  V.  Coleman,  2  Cranch  (C.  C.)  In  Kean  v,  Newell,  i  Mo.  754,  the 
337.  notice  was  to  take  the  deposition  he- 
Deposition  by  Consent. — Under  a  stat-  tween  ten  and  six,  while  the  certificate 
ute  authorizing  the  taking  and  reading  showed  that  it  was  taken  between 
of  a  deposition  by  consent,  to  render  a  eight  and  six;  and  it  was  held  insuffi- 
deposition  so  taken  admissible  evi-  cient  for  the  reason  that  the  deposi- 
dence  of  the  consent  must  appear.  Hall  tion  might  have  been  taken  within 
V,  Houghton,  37  Me.  411.  hours  outside  of  those  prescribed  in 

1.  Olds  V,  Powell,  7  Ala.  652;  Fan-  the  notice, 
cher  V.  Armstrong,  5  Ark.  187;  Young  The  caption  to  a  deposition  showed 
v.  Mackall,  4  Md.  368;  Kean  v.  Newell,  that  it  was  taken  between  the  hours  of 
I  Mo.  754 ;  Farrar  v.  Hamilton,  Tayl.  nine  A.  M.  and  four  P.  M.,  whereas  the 
(N.  Car.)  10.  But  see  Phelps  v.  Young,  notice  designated  between  eight  A.  M. 
I  111.  327.  and  six  P.  M.  It  was  held  that  the 
ConcluslTenieaa  of  Certlfloate. —  The  variance  was  immaterial  in  the  absence 
certificate  of  the  officer  that  the  deposi-  of  any  pretense  that  the  deposition 
tion  was  taken  at  the  time  mentioned  was  taken  at  an  unseasonable  hour  in 
in  the  caption  is  sufficient.  Illinois  the  time  prescribed,  or  that  the  def end- 
Cent.  R.  Co.  V,  Cowles,  32  111.  117.  ant  was  hindered  in  making  the  cross- 
Necessity  of  Stating  Date. — Where  a  examination.  Borders  v.  Barber,  81 
deposition  taken  without  the  state  has  Mo.  636. 
at  the  end  thereof  the  date  and  the  Presnmptiona. — If  the  certificate  or 
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taken,  so  as  to  show  a  conformity  with  the  notice  of  the  taking,  or 
the  direction  therefor.^     Likewise  the  certificate  should  usually 

fhe  caption  contains  a  statement  that  Glover    v.    Millings,    2    Stew.    &    P. 

the  witness  came  before  the  commis-  (Ala.)  a8. 

sioners  in  pursuance  of  the  commis-  Necesatty  of  Showing  Oansefinr  A<Uoiim- 

sion,    or    emplojs    other    equivalent  ment. — Where  the  notice  was  to  take 

terms,  there  is  a  conclusion  that  the  depositions  on  the  9th  day  of  December, 

witness  was  examined  within  proper  1861,  and  that  *Hhe  taking  of  said  dep- 

hours.     Dearman  v,  Dearman,  5  Ala.  ositions  will  be  adjourned  from  day  to 

202;  Street  v,  Andrews,  115  N.  Car.  day,  ♦  ♦  •  if  necessary,  till  completed," 

417.     See  also  Luckie  v.  Carothers,  5  it  was  held   that  it  should   be  made 

Ala.  290.  clearly  to  appear  affirmatively  to  the 

▲nnesatton  of  0«rtlfloate. — A  statutory  court  that  the  depositions  were  taken 
requirement  that  the  time  and  place  of  at  the  time  designated  in  the  notice; 
taking  a  deposition  be  indorsed  there-  and  also  that  when  for  any  cause  a  con- 
on  is  complied  with  by  annexing  a  tinuance  under  a  proper  notice  was  had, 
certificate  of  that  fact.  Tyson  v.  Kane,  the  reason  of  such  continuance  should 
3  Minn.  287.  appear,  in  order  that  the  sufficiency  of 

Under  a  notice  to  take  a  deposition  such  reason  might  be  judged  of  by  the 

at  the  storehouse  of  M.,  in  B.,  on  April  court.     Kisskadden  t;.  Grant,  iKan.  328. 

13th,  between  eight  a.  m.  and  six  p.  m.,  Under  such  a  notice,  a  certificate  of 

a  certificate  stating  that  the  deposition  the  officer  taking  the  depositions,  stat- 

was  taken  at  the  store  of  M.,  in  B.,  ing  that,  at  the  time  and  place  stated  in 

April   13th,  as  specified  in  the  notice  the  notice,  *^  the  said  plaintiff  appeared 

attached,  was  held  sufficient;  and  it  was  by   his  attorney,   and  thereupon    the 

further  held  that  the  phrase  '*as  sped*  taking  of    said    depositions    was    ad- 

fied  in  the  notice**  related  to  the  place,  journed  from  day  to  day,  the  plaintiff 

the  day,  and  the  hours  of  the  day,  as  making .  appearance    as    aforesaid  till 

stated    in    the   notice.    Whittaker   v,  the  i6th  day  of  December,  1861,"  when 

Voorhees,  38  Kan.  71.  the  depositions  were  taken,  was  held 

A  failure  of  the  certificate  of  the  not  to  be  sufficient,  as  not  showing  any 

magistrate  before  whom  a  deposition  reason  for  the  continuance.  Kisskadden 

was  taken  to  state  the  hour  at  which  it  v.  Grant,  x  Kan.  328. 

was  taken  is  immaterial  if  he  appends  1.  Wannack  v,  Macon,  53  Ga.  162; 

the  notice  under  which  it  was  taken,  Cecil  v,  Gazan,  71  Ga.  631 ;  Floumoy 

states  in  the  caption  of  the  deposition  v.  Jeffersonville  First  Nat.  Bank,  79 

that  it  was  taken  on  the  day  fixed  in  Ga.  810;   Young  v.  Mackall,  4  Md. 

the  notice  by  virtue  thereof,  and  further  368 ;  Dunham   v.  HoUoway,  3  Okla. 

states  in  the  certificate  that  it  was  taken  244;    Olds    v,  Powell,    7    Ala.    652; 

at  the  time  and  place  mentioned  in  the  Anonymous,  2  Hayw.  (N.  Car.)  244. 

caption.  Illinois  Cent.  R.  Co.  v.Cowles,  But  see  Phelps  t;.  Young,  i  lU.  327; 

32  III.  117.  Fisk  V,  Tank,  12  Wis.  276. 

Oonafenietlon. — The  caption  of  a  depo-  Disonpancy  belweon  Corttfloata  and 

tition  began,  "Then  J.  M.  H.  of Notice. — A  deposition  certified  to  have 

personally  appeared,"  etc.,  and  in  the  been  taken  at  the  house  of  "John  E." 

attestation  the  day,  month,  and  year  was  held  sufficient,  although  tne  notice 

were  given ;  it  was  held  that  the  word  was  to  take  the  deposition  at  the  house 

"then*'   might  be   taken  as   the  day  of  "John  A.  E."     EUmore  v.  Mills,  i 

affixed  to  the  attestation,  and  that  the  Hayw.  (N.  Car.)  359. 

day  of  the  administration  of  the  oath  Where  a  notice  states  that  a  depoai- 

and  the  day  of  the  attestation  might  tion  will  be   taken   at  the    office    of 

be  regarded  as  one  and  the  same.    Nye  Squire  M.,  the  court  will  not  presume 

V,  Spalding,  11  Vt  50Z.  that  the  caption  and  certificate  attached 

Vocofldtr  of  flliowlxig  Ttet  of  Adjonxn-  to  the  deposition,  stating  that  the  dep- 

mant. — It  need  not  be  shown,  in  the  osition  was  taken  on  tiie  day  named 

record  of  the  testimony  taken  under  a  in  the  notice  at  the  office  of  finos  M., 

commission,   that    the  commissioners  a  justice  of  the  peace,  designates  the 

adjourned  from  day  to  day  during  the  same  person  as  the  one  named  in  the 

time  within  which  the  commission  an-  notice.    McClintock  v.  Crick,  4  Iowa 

thorized   the    duty  to   be  discharged.  453. 
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contain  some  statement  or  showing  that  the  testimony  was  reduced 
to  writing  by  the  officer  before  whom  the  examination  was  con- 
ducted,^ or  that  the  testimony  contained  in  the  deposition  was 

Where  a  notice  is  to  take  a  deposi-  mazlL — Where  a  certificate  annexed  to 

tion  at  the  '*  dwelling  house  '*  of  a  wit-  a  deposition  taken  in  a  foreign  countrv 

ness,  and  the  certificate  states  that  the  was  headed  as  of  the  state  and  county 

deposition  of  the  witness  was  taken  at  in  which  the  commission  issued,  it  was 

**iii6     own     house/*  it    is    sufficient,  held   competent  for  the  trial  judge  to 

Ridge  V.  Lewis,  Cam.  &  N.  (N.  Car.)  find  that  the  deposition  was  taken  in 

483.                                                           .  the  foreign  country  upon  evidence  that 

Where  the  notice  states  that  a  deposi-  the  envelope  in  which  the  deposition 

tion  will  be  taken  at  a  certain  house  in  was  received  bore  the   postmark  and 

the  borough  of  L.,  if  it  appears  by  the  stamp  of  such  country.     McKinney  v. 

deposition   when   offered   that  it  was  Wilson,  133  Mass.  131. 

taken  in  the  county  of  L.  it  is  inadmis-  1.  The  certificate  should  show  that 

sible,  where  there  is  no  showing  that  the    deposition    was    written  by   the 

the  opposite  party  was  present.     Selin  commissioner  or  by  the  witness.    Wil- 

V,  Snyder,  7  b.  &  R.  (Pa.)  166.  son  v.  Smith,  5  Yerg.  (Tenn.)  379. 

Failure  to  Place  Venue  at  Head    of  Weight  of  Certlflc&te. — Although  a 

CSertULc&te. — The  neglect  of  an  officer  marked   difference    appears    between 

taking  a  deposition  to  place  the  venue  the    handwriting  in  the  body  of  the 

at  the  head  of  his  certificate  is  imma-  deposition  and  that  in  the  certificate, 

terial  if  the  place  of  the  taking  is  sup-  the  court  will  not,  upon  mere  inspec- 

plied  by   the  body  of   the  certificate,  tion,  say  that  the  certificate   of  the 

Glidden  v,  Moore,  14  Neb.  86,  distin-  commissioner  that  the  deposition  is  in 

guishing  Payne  v.  Briggs,  8  Neb.  75.  his  handwriting  is  false.     Darnell  v. 

Clerical    Error    In    Btattng    Venne. —  Bullock,  7  Heisk.  (Tenn.)  365. 

Where  by  a  clerical  error  the  venue  of  Ckmtra. — The    certificate    need    not 

taking  the  deposition  is  wrongly  stated,  state  in  whose  handwriting  the  dep- 

but  the  paper  explains  itself  and  pre-  ositions  are.     Keene  v,  Meade,  3  Pet. 

vents  the  words  in  question  from   mis-  (U.  S.)  i;  Horton  v.  Arnold,  18  Wis. 

leading,  no  ground  exists  for  excluding  212 ;  Thrasher  v.  Ingram,  32  Ala.  645 ; 

it.     Locke  i\  Tuttle,  41  Mich.  407.  Morrison  r>.  White,  16  La.  Ann.  100. 

Deposition  Taken  by  Agreement. — If  a  Prenunptlon mdnlged. — Until  the  con- 

deposition  is  taken  under  an  agreement  trary  is  shown,  it  will  be  presumed  that 

the  place  of  taking  need  not  be  stated,  the  depositions  were  properly  reduced 

Bates  i\  Maeck,  31  Vt.  456.  to  writing  and  subscribed  by  the  wit- 

Snffldency   of    DeBlgnatlon. — If    the  ness.     Winton  v.  Little,  94  Fa.  St  65; 

county  and  state  wherein  a  commission  Thrasher  v.  Ingram,  32  Ala.  645. 

was  executed  can  be  ascertained  from  The  presumption  of  law  is  that  the 

the  return  with  due  certainty  bj'  rea-  magistrate  did   his  duty  and  that  the 

sonable    construction,   it  is  sufficient,  answers  were  written  either  by  him- 

Flournoy  x),  Jefferson  ville   First    Nat,  self  or  by  a  person  not  interested  in  the 

Bank,  79  Ga.  810.  event  of  the  suit,  and   the  burden  of 

Entry    on    Margin    of    Deposition. —  proof   is   on    the    party   objecting   to 

Where  the  county  where  each  deposi-  rebut  this   presumption.     Imboden   v. 

tion  was  taken  is  entered  in  the  margin  Richardson,  15  La.  Ann.  534. 

thereof  it  sufficienfly   shows   at  what  Iowa    Code. — Under    Code    Iowa,    § 

place  the  deposition  was  taken.     Nus-  3738,  which  provides  that  where  depo- 

sear  v,  Arnold,  13  S.  <&  R.  (Pa.)  323.  sitions    are    taken    on    interrogatories 

Mistake  In  Street  Number — Alder. — A  neither  party  can  attend  in  person  or 

misdescription  of  the  place  of  taking  a  by  attorney  unless   the   adverse  party 

deposition,  by  describing  it  as  132  on  a  is  present  or  is  represented,  a  certifi- 

certain   street,   whereas,   in   fact,  it  is  cate  of  the  notary  who  took  the  depo- 

No.    128  on   the   same  street,   is    not  sitions  that  they  were  taken  before  him 

fatal   where   the  notice  otherwise  de-  and  reduced  to  writing  in  his  presence 

scribes  the   place  so   that  it   may  be  by  a  person   named,  without  showing 

identified.     Pursell   v.   Long,   7  Jones  that  she  was  not  the  agent  or  attorney 

(N.  Car.)  102.  of  the  party  at  whose  instance  the  dep- 

Forelgn  Deposition  Evidenced  by  Post-  ositions  were  taken,  is  no  ground  for 
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written  by  the  witness  in  the  presence  of  the  officer,*  or  that  the 

deposition  was  read  over  to  the  witness  after  the  testimony  had 

been  so  written,*  and  that  the  witness  signed  or  subscribed  the 

suppressing  the  deposition.    Cook  v,  state   that  the  depoRition  was  **care- 

Gilchrist,  82  Iowa  277.  fully"  read  is  insufficient.     Sheldon  v, 

1.  Hammond  xk  Freeman,  9  Ark.  62;  Wood,  2  Bosw.  (N.  Y.)  267. 

Johnson  v.  Booth,  i  Handy  (Ohio)  43.  Presumption. — If  the  caption  or  cer- 

Snfflciancy  of  Oertlficate — ^Inttanees. —  tificate  of  a  deposition  shows  that  the 

On  a  statement  by  the  officer  taking  the  witness  swore  to  the  answers  as  written 

deposition  that  it  was  reduced  to  writ-  out,  it  will  be  presumed  that  they  were 

ing  by  him,  an  additional  suggestion  written  according  to  law  and  that  the 

that  it  was  written  in  his  presence  is  answers  were  read  over  to  the  witness, 

not  necessary.     Timms   v.  Wayne,  i  Henderson  v.  Cargill,  31  Miss.  367. 

Handy  (Ohio)  400.  Snffloiency  of  Statement. — While  it  is 

A  certificate  stating  that  the  deposi-  essential  that  a  notary  should  certify 
tion  was  reduced  to  writing  in  the  that  a  deposition  taken  by  him  was 
presence  of  the  witness,  and  subscribed  read  over  to  the  witness  before  sign- 
in  the  presence  of  the  officer,  is  not  ing,  yet,  if  the  certificate  states  that 
invalid  because  it  omits  to  state  that  the  deposition  was  corrected  by  the 
it  was  reduced  to  writing  in  the  pres-  notary  under  the  direction  of  the  wit- 
ence  of  the  officer.  Joliiffe  v.  Collins,  ness,  it  is  a  sufficient  compliance  w^ith 
21  Mo.  338.  the  statute,  because  showing  by  neces- 

Under  a  statute  requiring  that  the  sary  implication  that  the    deposition 

deposition  be  reduced  to  writing  by  the  was  either  read  to  or  examined  by  the 

officer  who  took  it,  or  by  the  witness  in  witness.     Higgins  v.  Wortell,  18  Cal. 

the  officer's  presence,  and  by  no  other  331. 

person,  a  statement  at  the  beginning  of  Interlineation  of  Statement. — Where 
the  deposition,  signed  in  the  name  of  it  was  objected  to  a  d reposition  taken 
the  witness,  and  a  subscription  signed  out  of  the  state  that  the  statement 
in  the  name  of  the  officer  who  took  the  that  the  deposition  was  read  over  to 
deposition  to  the  effect  that  the  said  the  witness  before  signing  was  inter- 
witness  had  sworn  to  and  subscribed  lined  in  the  certificate  and  in  a  dififer- 
it,  sufficiently  complies  with  the  act,  ent  ink  from  the  body  of  it,  it  was 
and  a  certificate  of  the  officer  that  the  held  that  the  interlineations  were  im- 
principal  statutory  requirements  have  material,  as  the  statute  did  not  pre- 
bcen  complied  with  is  unnecessary,  scribe  any  form  of  certificate  or  re- 
Bulwinkle  v.  Cramer,  30  S.  Car.  quire  any  matter  to  be  specifically  set 
15^.  forth.     Blackie  x\  Cooney,  8  Nev.  41. 

Presnmptlonfl. — Where    a  certificate  When  Not  so  Required — ^Instances. — It 

Ktates  that  the  witness  was  duly  quali-  is  unnecessary  that  it  should  appear 

iied  and  examined,  and  that   he  sub-  by  the  certificate  that  the  deposition 

scribed  the  deposition  in  the  presence  was  read  to  the  witness,  even  though 

of  the  officer,  it  will  be  presumed  that  he   subscribes   the   deposition   by  his 

the  deposition  was  correctly  taken  and  mark.      Britton    v.    Berry,    20    Neb. 

reduced  to  writing  by  the  officer  or  by  325. 

his  authority.     Piper  x\  White,  56  Pa.  Where  the  interrogatories  and  cross- 

St.  90.  interrogatories    have    been    severally 

If  the  certificate  of  the   officer  can  answered  by  each  of  the  witnesses,  it 
be  true  only   on  the  assumption    that    is  not  necessary  that  the  return  should 

the    witness    was    present    when    his  show  that  they  have  been  read  to  the 

words   were   taken   down   and   put  in  witnesses.     Morrison  v.  White,  16  La. 

writing,  it  will   be  sufficient.     Timms  Ann.  100. 

V.  Wayne,  i  Handy  (Ohio)  400.  If  the  answers   in  a  deposition  fur- 

S.  M^illiams   v.   Chadbourne,  6  Cal.  nish  evidence  of  the  manner  in  which 

560;  Ball  V,  Sykes,  70  Iowa  525 ;  Good-  they  have  been  reduced  to  writing,  and 

buet'.  Grant,  i  Pin.  (Wis.)  556.  if  on  their  face  they  seem  to  be  full, 

GarefOIly  Bead. —  Under  a  statute  re-  and  no  marks  of  suspicion  are  observ- 

J[uiring  that  a  deposition  shall  be  care-  able  about  them,  they  will  be  sufficient. 

uUy    read    to    and    subscribed    by    a  Gulf    City    Ins.   Co.   v.   Stephens,   51 

witness,  a  certificate    which    fails  to  Ala.  121. 
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deposition  to  which  the  certificate  is  attached.^ 

c.  Administration  of  Oath  to  Witness. — The  certificate 
must  show  with   reasonable  certainty  that  the  oath   was  duly 

administered  to   the   witness.*  Statutory  requirements  in   this 
connection  should  be  followed,*  as  where  the  oath  is  required  to 

1.  Thompson  v.  Hale,  12  Tex.  139;  words    **  before    me"    preceding    the 

Sabine,   etc.,   R.  Co.   v.   Brousard,  69  name  of  the  magistrate  will  furnish  a 

Tex.  617;  Chapman  i^.  Allen.  15  Tex.  reason  for  excluding  it.     Powers    v, 

378;  Patton  V.  King,  a6  Tex.  685.  Shepard,   31  N.   H.  60;  Chapman   v, 

Pretanoe  of  OAoer. — ^The  subscription  Allen,  15  Tex.  282. 

must  be  in  the  presence  of  the  officer.  Although  a  certificate  does  not  ex- 

JoUiffe  V.  Collins,  21  Mo.  338 ;  Johnson  pressl^  state  that  the  witness  was  sworn 

t;.  Booth,  z  Handy  (Ohio)  42;  Timms  before  the    commissioner,  it  will    be 

v»  Wajne,  i  Handy  (Ohio)  400.  sufficient  if  that  fact  appears  from  the 

Under  the  Act  of  Congress  author-  whole  certificate.     Cooper  t^.  Stinson, 

ising  the  taking  of  depositions  in  the  5  Minn.  301. 

District  of  Columbia,  the  officer  was  Haoaolty  of  Jnrat. — It  is  not  essential 

not  required  to  certify  that  the  depo-  that  the  commissioner  should  attach  a 

nent  subscribed  the  deposition  in  his  jurat  to  the  deposition  in  the  form  cus- 

presence.    Centre  v.  Keene,  a  Cranch  tomary  to  affidavits,  but  it  is  sufficient 

<C.  C.)  198.  if  he  certifies  that    the  witness   was 

NeoMiity  of  Signatnra   to  Boparato  sworn  and  properly  attests  that  fact 

Aniwera. — The  certificate  of  a  commis-  Van  Sickle  v,  Gibson,  40  Mich.  170. 

sioner  that  the  deposition  was  signed  Oonstruotlon  of  Certlflcate. — If  from 

and  sworn  to  is  sufficient  although  the  the  whole  certificate  it  can  be  gathered 

separate  answers  to  the  interrogatories  that  the  witness  was  properly  sworn,  it 

are  not  distinctly  and  separately  signed,  is  sufficient  although  the  statement  in 

Westcott  V,  AUston,  x  Del.  Ch.  74.  the  certificate  that  the    witness    was 

Bignatara  by  Maik. — A  certificate  that  sworn  is  inserted  in  one  part  of  the 

the  officer  examined  the  witness  **un-  paper  and  the  manner  of  swearing  in- 

der  oath  by  virtue  of  the  commission  serted  in  another  but  they  are  connected 

hereto  attached,  and   the  alK)ve  and  by  a  direct  reference.    Cowan  v.  Ladd, 

foregoing  contain  all  his  answers,  v#r-  2  Ohio  St.  322. 

batim  et  literatimy  which  were  sworn  8.  Simpson    v.    Carleton,     i    Allen 

to  before  roe  in  due  form  of  law,  and  (Mass.)  109;  Brighton  v.  Walker,  35 

signed,  he  making  his  mark  and  sign  Me.  13a;  Parsons  r.  Huff,  38  Me.  137; 

thereto,"  is  sufficient.     Neill  v,  Cody,  Call  v.  Perkins,  68  Me.  158;    Fabyan 

a6  Tex.  286.  v,   Adams,    15    N.    H.    371;  Lund  v. 

Biinatiiro  Apparant  by  Inipoetloii. —  Dawes,  41  Vt.  370;  Baxter  v.  Payne, 

Where  a  deposition  appears  from  in-  i  Pin.  (Wis.;  501 ;  Goodhue  v.  Grant, 

spection  to  haye  been  signed,  the  magis-  i  Pin.  ( Wis.)  556 ;  Bacon  v.  Bacon,  33 

trate  taking  it  need  not  set  forth  that  Wis.  147. 

fact  in  his  certificate,  where  the  other  A  certificate  that  **the  deponent  first 

statutory  requirements  have  been  com-  being  sworn  by  the  subscriber,  one  of 

plied  with.    Lewis  v.  Morse,  20  Conn,  the  justices  of  the  peace  for  said  county, 

211.  #  »  ♦  was  examined  according  to  law," 

9.  Call  v.  Perkins,  68  Me.  158;  Chap-  is  not  a   sufficient  compliance  with   a 

man  t;.  Allen,  15  Tex.  278;   Patton  v.  statutory  requirement   that  the  dcpo- 

King,  26  Tex.  685 ;  Trammell  v.  Mc-  nent  must  be  sworn  according  to  law. 

Dade,    29    Tex.    360;     Slaughter     v.  Bachelder  f.  Merrlman,  34  Me.  69. 

Riyenbark,  35  Tex.  68;  Sabine,  etc.,  R.  Neoessity  of  Bhowiag tliat WltnoBS  waa 

Co.  V.  Brousard,  69  Tex.  617;  Lund  v.  Cautioned. — In   Phelps  v,  Panama,    i 

Dawes,  41  Vt.  370;  House  v.  Elliott,  6  Wash.  Ter.  616,  the  court  followed  the 

Ohio    St.    497;    Warring    v,  Martin,  United  States  rules  and  statutes  in  the 

Wright  (Ohio)  380;  Putnam  v.  Lari-  absence  of  specific  territorial  statutes 

more,  Wright  (Ohio)  747.  and  held  that  the  certificate  to  a  dep- 

OmlBSion  of '*  Before  Me." — The  cap-  osition  de  bene  esse   must    show  that 

tion  of  a  deposition  should  show  before  the  witness  was  '*  cautioned  and  sworn 

whom  the  deposition  was  taken  and  to  te'f^tify  the  whole  truth,"  and  that  a 

sworn,  and  hence  the  omission  of  the  certificate  showing  that  the  witness  was 
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be  administered  before  the  testimony  is  taken,^  but  exactness  is 
not  ordinarily  required,^  and  irregularities  or  omissions  may  be 

'*  sworn  to  testify  the  truth,  the  whole  A  statement  in  a  certificate  that  the 

truth,  and  nothing  but  the  truth ''  was  witness  was  sworn  and  examined  at  the 

insufficient.  place  and  on  the  day  and  between  cer- 

New  Jersey. — It  need  not  appear  on  tain  hours  specified  in  a  notice  which 

the  face  of  the  deposition  that  the  wit-  was  attached  was  held  to  show  sutfi- 

ness  was  cautioned  to  tell    the   whole  ciently,  in  the  absence  of  evidence  to 

truth.  Burley  z;.  Kitchell,2oN.}.  L.305.  the    contrary,    that    the    witness  was 

1.  Lightfoot  t;.  Cole,  i  Wis.  26;  Ba-  sworn  before  he  was  examined.  Sample 

con  V.  Bacon,  33  Wis.  147.  v.  Robb,  16  Pa.  St.  305. 

GertUlcate  of  Foreign  Ofllcer. — A  dep-  A  certificate  that    **  deponent  was 

osition  taken  without    the  state  by   a  first  sworn  according  to  law  »  ♦  ♦  to 

magistrate  whose  certificate  states  that  the  aforesaid  deposition   by  him   sub- 

the  witness  swore  to  the  truth  of  the  scribed,''  is  not  sufficient  to  show  that 

deposition  is  admissible   although  the  the  oath  was  taken  before  the  deponent 

certificate  fails  to  state  that  the  witness  had  been  examined  as  a  witness.  Erskine 

was  sworn   prior  to  his  examination,  v.  Boyd,  35  Me.  511. 

Quinley  v.  Atkins,  9  Gray  (Mass.;  370,  A  certificate  of  the  justice  that  de- 

foiiowing-  Amherst  Bank  v.  Root,  3  ponent  was  examined,  cautioned,  and 

Met.  (Mass.)  522.  sworn  agreeably  to  law,  and  the  depo- 

■nfficlency  of  Oertlfleato— Instances. —  sition  by  him  aforesaid  subscribed,  does 

A  certificate  that  the  deponent  was  first  not  furnish  evidence  that  the  deponent 

sworn  is   (unless  controlled  by   other  was  sworn  as  required  by  statute  before 

parts  of  the  caption)  suflficient  to  show  he  commenced   giving  his  deposition, 

that  the  oath  was  administered  before  Atkinson  v,  St  Croix  Mfg.  Co.,  24  Me. 

the  taking  of  the  deposition.    Palmer  171. 

"v*  Fogg.  35  Me.  368.  A  statement  at  the  commencement 

A  certificate  stating  that  deponents  of  a  deposition  in  the  handwriting  of 

made  oath  that  the  deposition  by  them  the  officer  that  the  deponent,  "  being 

subscribed  contained  the  truth,  etc.,  and  duly  sworn,"  testified  to  certain  facts 

also  that  they  were  severally  sworn  to  thereinafter  set  forth,  is  not  sufficient 

testify  the  truth,  etc.,  implies  that  they  to  cure  an  omission  in  the  certificate  to 

were  sworn  at  the  commencement  of  state  that  the  witness  was  sworn  before 

the  examination  as  well  as  that  they  he  eave  the  testimony.    Atkinson  v, 

were    sworn    at    the    close.     Field  i\  St.  Croix  Mfg.  Co  ,  24  Me.  171. 

Tenney,  47  N.  H.  513.  A  certificate  stating  that  the  deponent, 

A    certificate  stating  that  the  wit-  after  giving  his  deposition,  was  duly 

ness,  after  having  been  duly  sworn  by  sworn  according  to  law,  is  not  sufficient 

the  commissioner  **to  make  true  answers  under  a  statute  requiring  the  witness  to 

to  the  several  interrogatories"  annexed,  be  sworn  before  giving  his  deposition, 

made  the  foregoing  answers  in  reply  Parsons  v.  Huff,  38  Me.  137. 

thereto,  etc.,  is  sufficient  to  show  that  Place    of   Certification. — The    officer 

the  witness  was  duly  sworn  before  giv-  may  certify  the  fact  that  the  witness 

ing  his  evidence.     Wanzer  v.  Hardy,  4  was  first  duly  sworn  either  at  the  end 

Wis.  229.  or  at  the  commencement  of  the  depo- 

A  rule  requiring  a  commissioner  to  sition.    House  v.  Elliott,  6  Ohio  St.  497. 

certify  that  the  witness  was  duly  sworn  3.  Welbom   v,  Swain,  22   Ind.  194 ; 

or  affirmed  before  giving  his  evidence  Amherst  Bank  v.  Root,  2  Met.  (Mass.) 

is  satisfied  by  a  certificate  that  each  of  522  ;  Lewis  v.  Soper,  44  Me.  72  ;  Bow- 

the   witnesses  was  duly   and   publicly  man    f.    Van    Kuren,    29    Wis.    209; 

sworn  before  giving  his  evidence.   Hor-  Blakeslee    v.  Rossman,  44  Wis.  550 ; 

ton  V,  Arnold,  18  Wis.  212.  Greene  County  v.  Bledsoe,  12  111.  267  ; 

The  rule  is  also  complied  with  by  a  Kendall  v.  Limberg,  69  111.  355. 
certificate  stating  that  **  such  deponent,  Substantial  Compliance. — A  commis- 
before  examination,  was  •  ♦  ♦  [by  the  Moner's  certificate  that  the  witnesses 
commissioner]  sworn  to  testify  the  were  '*duly  sworn  true  answers  to 
whole  truth  and  nothing  but  the  truth  make  to  the  interrogatories  and  cross- 
relating  to  said  cause."  Bowman  v.  interrogatories"  is  a  substantial  com- 
Van  Kuren,  29  Wis.  209.  pliance    with    the  requirements  of  a 
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aided  by  the  caption  *  or  the  deposition  itself.* 

Xanner  of  Administering  Oath. — That  the  witness  was  duly  sworn,  or 
any  like  expression,  will  ordinarily  import  that  the  oath  was  adminis- 
tered in  the  manner  prescribed  by  law  ;*  and  unless  required  by 

statute  providing  that    the    witnesses  tnent  thereof  that  the  witness  was  first 

shall  be  sworn  "to  teU  the  truth,  the  sworn  to  tell  the  truth,  where  the  for- 

whole  truth,  and  nothing  else  but  the  mal  certificate  at  the  end  of  the  depo- 

tnith."     Baker  v.  Kelly,  41  Miss.  696.  sition,   although    omitting    the  word-- 

To   the   same  effect,  see  Whitney   r.  "first,**  refers  to  the  deposition  ''as 

Wyncoop,  4  Abb.  Pr.  (N.  Y.  Supreme  above  set  forth."     Timms  v.  Wayne, 

Ct.)  370.  I  Handy  (Ohio)  400. 

Where  a  certificate  of  an  oificer,  S.  Giilf  City  Ins.  Co.  v,  Stephens,  51 

taking  depositions  in  chancery,  states  Ala.  121 ;  Dennison  v.  Benner,  41  Me. 

that  the  witnesses  were  sworn  to  testify  332;  Doe  v.  King,  3  How.  (Miss.)  125; 

the  truth,  the  whole  truth,  and  nothing  Henderson  v.  Cargill,  31  Miss.  367; 

but  the  truth,  and  the  depositions  are  New  Jersey  Express  Co.  v.  Nichols, 

signed,   it   is   sufficient   although  the  32  N.  J.  L.  166;  Horton  f .  Arnold,  i8- 

certificate  does  not  state  when  the  oath  Wis.  212;  Wanzer  v.  Hardy,  4  Wis. 

was  taken,  nor  that  the  depositions  229;  Sydnor  v.  Palmer,  29  Wis.  226; 

were    subscribed    by  the    deponents.  Bacon  v.  Bacon,  33  Wis.  147. 

Ballance  7'.  Underbill,  4  III.  453.  Sworn  Agreeably  to  Law. — A  certifi- 

Under  a  statute  requiring  the  cer-  cate  which  shows  that  the  witness  was 

tificate  to  show  that  the  deponent  was  "  sworn  agreeably  to  law  '*  is  sufficient 

first  sworn  **to  testify  the  truth,  the  evidence   that  the  oath  was  adminis- 

whole    truth,   and    nothing    but    the  tered  in  the  terms  of  the  statute  and? 

truth,"  a  certificate  which  shows  that  in  the  mode  sanctioned  by  the  prac- 

the  deponents  were  sworn  **to  testify  tice.     Atkinson  r.  St.  Croix  Mfg.  Co.,. 

the  ^vhole  truth  of  their  knowledge  24  Me.  171. 

touching  the  matter  in  controversy"  According  to  Law. — A  statutory  pro- 
is  defective.  Western  Union  Tel.  Co.  vision  that  a  magistrate  shall  certify 
V.  Collins,  45  Kan.  88.  that  deponent  was  sworn  "according 

Under  a  like  requirement,  a  certifi-  to  law  "  is  complied  with  by  a  certificate- 
catethatthe**deponent  was  first  sworn  in  the  words  of  the  statute,  or  by  a 
according  to   law  •  *  *  to  the  •  ♦  ♦  specification  therein  of  the  language- 
deposition  by  him  subscribed"  is  also  used  in  an  nttempt  to  administer  the- 
defective.    Brighton  t'.  Walker,  35  Me.  oath,  and  if  such  language  shows  that 
132.     But  a  deposition  should  not  be  the  oath  has  in  fact  been  administered 
rejected  because  the  certificate  simply  according  to  the  proper  form,  it  is  suf- 
states  that  the  witness  was  sworn  to  the  ficient.     Bachelder  v.   Merriman,    34. 
truth  of  the  deposition.     Wellborn  v.  Me.  69. 
Younger,  3  Hawks  (N.  Car.)  205.  Certlflcate  of  Foreign  Commlssloiier. — 

Afllrma;tion  According  to  Law. — ^The  Certification  by  a  commissioner  in  a 

certificate  of  a  magistrate  that  depo-  foreign  country  that  the  witness  was. 

nent  was  **  affirmed  by  me  according  duly  sworn,  without  showing  by  whom 

to  law  "  sufficiently  shows  that  the  de-  or  in  what  manner,  is  insufficient  to* 

ponent  declared  that  he  had  conscien-  entitle    the    deposition     to    be    read, 

tious  scruples  against  taking  the  oath.  Stocking  v.  Sage,  i  Conn.  523. 

and  that  the  magistrate  on  inquiry  was  Reference  to  Directions  Annexed  to« 

satisfied  of  the  truth  of  the  declara-  ConunlBslon. — Where  the  return  to  the 

tion.     Home  T^  Haverhill,  113  Mass.  commission  shows  that  the  witness  was 

344.     See  also   Elliot   v,    Hayman,  2  duly  sworn,  pursuant  to  the  directions- 

Cranrh  (C.  C.)  678.  thereto  annexed,  and   examined,  etc., 

1.  B road nax  t^.  Sullivan,  29  Ala.  320;  and    refers   to   the   provisions  of    the* 
Plummer  T'.  Roads,  4  Iowa  587;  Clarke  statute  relative  thereto  which  are  an- 
V.  Benford,  22  Pa.  St.  353;  Rand  v  nexed  to  and  constitute  a  part  of  the 
Dodge,  17  N.  H.  343.  commission,    it   is   a   substantial   con- 

2.  Under  a  statute  requiring  a  cer-  for"  ity  with  the  requirement  of  the- 
tificate  to  state  that  the  oath  was  first  statute,  and  a  separate  certificate  is- 
duly  administered,  a  deposition  is  suf-  unnocessary.  Goodyear  r.  Vosburgh^ 
ficient  which  states  in  the  commence-  41  How.  Pr.  (N.  Y.  Supreme  Ct.)  42i»- 
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statute  the  form  of  the  oath  administered  need  not  be  returned,^ 
and  if  enough  appears  to  warrant  the  presumption,  the  court  will 
presume  that  the  oath  was  properly  administered  * 

d.  Errors,  Omissions,  and  Amendments. — immAteri&i  Erron, 

such  as  want  of  date,  misnomer,  misdescriptions,  and  the  like,  will 
not  ordinarily  render  the  certificate  defective.' 

A  certificate  of  a  commissioner  that  taken   before    a    master    in    chancery 

the  deposition  was  taken  at  his  office  within  the  state,  in  the  presence  of  the 

4Lfter   Uie  oath   prescribed  by  the  in-  counsel  of  the  parties,  the  court  will 

-«tructions  annexed  to  the  commission  infer  from  the  certificate  that  the  wit- 
had  been  administered,  is  sufficient,  ness  was  duly  sworn  in  accordance 
where    the    instructions    require    the  with  the  requirement  of  the  statute  au- 

oath  to  be  administered  publicly  as  re-  thorizing    the    taking  of  depositions. 

•quired   by  statute.     Ford  v.  Cheever  New  Jersey  Express  Co.  v,  Nichols,  33 

<Mich.  1S9S),  ^  N.  W.  Rep.  975.  N.  J.  L.  434. 

1.  Keene  v,  Meade,  3  Pet.  (U.  S.)  i ;  WltneBS  Sworn  In  Presence  of  Ckmunla- 
Itamsey  v.  Flannag^n,  33  Ind.  305 ;  iloner. — A  jurat  showing  that  witness 
Williams  v.  Richardson,  13  S.  Car.  was  sworn  in  the  presence  of  the  com- 
584 ;  Horton  v.  Arnold,  18  Wis.  21a.  missioner,  by  a  magistrate  of  the  county 

2.  Keene  v,  Meade,  3  Pet.  ( U.  S.)  i ;  wherein  the  deposition  was  taken,  is 
Bachelder  v,  Merriman,  34  Me.  69;  sufficient  to  allow  the  deposition  to  be 
Miller  v. McDonald,  13  Wis.  673;  Syd-  read.  Ander  t;.  Ross,  2  Harr.  (Del.) 
-nor  V.  Palmer,  29  Wis.  226 ;  Vaughan  276. 

^.    Blanchard,  2   Dall.   (U.    S.)    192;  8.  Want  of  Date.— The  failure  of  a 

King  V.  King,  28  Ala.  315;  Glover  v.  commissioner  to  date  the  certificate  is 

'Millings,  2  Stew.  &  P.  (Ala.)  28;  Ul-  not.  an  objection.    Dill  v.  Camp,  22 

mer  v.  Austill,  9  Port  (Ala.)  157.  Ala.  249. 

Public    AdmlnlatraUon    of   Oatli.~It  Referenoe  to  Witness. — If  the  caption 

need   not  appear  by  the  return  to  a  refers  to  one  of  the  witnesses  by  his 

^onnmission  that  the  oath  was  publicly  Christian  name  alone,  it  is  not  inadmis- 

Administered   to  the   witness,  as   that  sible  for  that  reason  if  the  identification 

will   be  presumed  to  have  been  regu-  of  the  witness  is  complete.    Braley  v, 

larly  done.     Williams  7\  Eldridge,  i  Braley,  z6  N.  H.  426. 

Hill  (N.  Y.)  249.    See  also  Halleran  V.  lUsnomer. — The  interposition  of  an 

Field,  23  Wend.  (N.  Y.)  38.  initial  middle  letter  in  a  plaintiff's  name 

Where  a  rule  is  annexed  to  the  com-  in  the  caption  of  a  deposition  will  not 

mission  for  the  information  and  direc-  invalidate  it.    Walbridge  v,  Kibbee,  20 

tion    of    the    commissioner,    and    he  Vt.  543. 

certifies  in  the  form  prescribed  by  the  A  caption  describing  two  defendants 

rule,  it  will  be  presumed  that  the  oath  having  the  same  surname  as  *'  H.  C. 

prescribed  by  the  rule  was  publicly  ad-  and  N.  B.  Flanagan"  will  not  furnish 

ministered;  but  if  in  addition  he  returns  a  ground  for  the  exclusion  of  the  dep- 

the  form  of  oath  administered,  there  is  osition.  Adams  v.  Flanagan,  36  Vt.400. 

no  presumption  that  the  oath  was  ad-  Erroneously  designating  the  name  of 

ministered    in    the    prescribed    form,  one  of  the  parties  in  the  caption  of  a 

Cross  V,  Barnett,  61  Wis.  650.  deposition  **  Edward  **  instead  of  **  Ed- 

The  return  of  a  commissioner  that  win"  will  not  render  the  deposition 

the   testimony  was  taken  at  his  ofiice  inadmissible  where  no  one  is  misled. 

after  the  witness  had  taken  the  oath  Mann  t;.  Birchard,  40  Vt.  326. 

prescribed  by  the  instructions  annexed  Ulsdescrlptlon  of  Clerk  Issuing  Com- 

to  the  commission   shows  a  sufficient  mission. — The  commissioner  need  not 

compliance    with    How,    Anno.    Stat,  certify   anything    in    respect    to    the 

Mich.,   §   7439>   requiring    public    ad-  commission,  and  if  he  undertakes  to 

ministration  of  the  oath,  where,  by  the  do  so  and  misdescribes  the  clerk  issu- 

instructions   annexed  to   the  commis-  ing  it,  his  conduct    is   merely  extra- 

aion,  the  oath  was  required  to  be  pub-  judicial  and   furnishes  no  ground  for 

liclv   administered.    Ford   v,  Cheever  suppression.     Kendall  v,  Limberg,  69 

<Mich.  1895),  63  N.  W.  Rep.  975-  I"-  355- 

JTew  Jersey. — Where  a  deposition  is  Erroneoat  Designation  of  Oonrt  Issu- 
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The  OmlMion  of  a  word,  or  of  a  statement  that  all  rules  were  com- 
plied with,  or  of  a  part  of  the  title,  have  likewise  been  held  not  to 
make  the  certificate  entirely  objectionable.^ 

Immaterial  DtMrepandes  will  not  usually  render  the  certificate 
objectionable.* 

Irregularities — ^Amendmenti. — Where  the  defect  is  a  mere  irregularity, 

and  not  a  matter  of  substance,  it  may  be  remedied  by  amend- 
ment.* 

lag  cominieeton. — A  misrecital  bj  the  is  sufficient  which  names  one  of  the 

commissioners,  in  their  return,  of  the  parties  as  administratrix,  although  it 

court  from  which  the  commission  is-  is  not  stated  of  whom.    Stephens  v, 

sued  will  not  vitiate  the  proceedings  Jojal,  45  Vt.  335. 

where  the  mistake  is  shown  bj  the  A  deposition  which  was  taken  In  a 

commission   itself.      Louisville,   etc.,  qui  tarn  action  is  admiseible  in  eri- 

R.  Co.  V,  Chaffin,  84  Ga.  519.  dence  although  in  the  caption  *^qui 

**  Deponent  **  Instead  of  "  Deposition.*'  tam  "  is  omitted  and  the  prosecutor  is 
—Where  an  officer  by  whom  a  dep-  stated  as  the  sole  plaintiff ;  but  an  act 
osition  has  been  taken  states  in  his  of  the  legislature  passed  for  the  pur- 
certificate  that  the  deponent,  instead  pose  of  remedying  this  supposed  defect^ 
of  the  deposition,  was  reduced  to  writ-  and  renderinff  this  psrticular  deposi- 
ing,  the  mistake  is  merely  a  harmless  tion  admissible  in  evidence,  was  held 
clerical  error.  Payne  v.  West,  99  Ind.  nnconstitutional  and  void  as  an  at- 
390.  tempt  of  the  legislature  to -make  a  ju- 

1.  The  Aoeldental  Omission  of  a  Word  dicial  decision  in  a  particular  case,  and 

will  not  invalidate  the  certificate.  Bus-  also  because  it  was  ex  fosi  facto,  Dupjr 

sard  V.  Catalino,2  Cranch  (C.  C.)  491,  v,  Wickwire,  i  D.  Chip.  (Vt.)  237. 

In  Presence  of  Ollicer. — A  certificate  Cantionioir  Witness  — It  is  no  objec- 

stating    that  *' the    examination,    re-  tion  to  a  deposition  thst  the  magistrate 

sponses,  and  statements  of  said  depo-  omitted  to  certify  that  he  cautioned  the 

nent  were  reduced  to  writing  in  my  witness.    Brown   v.  Piatt,   2    Cranch 

and  by  the  said  deponent  sworn  to  and  (C.  C.)  253. 

subscribed,"  etc.,  will  be  construed  to  Where  a  Justice  of  the  peace  in  a 

be  merely  a  clerical  omission  by  the  foreign  state  who  had  taken  a  deposl- 

justice  of  the  word  *'  presence  "  after  tion  certified  that  he  had  duly  cautioned 

the  word  **my."     Stone  v,  Stillwell,  the    witness,    etc.,    but    omitted    the 

23  Ark.  444.  words  *' and   examined,"  the    caption 

Adverse  Partj  Prssont. — The  caption  was  held  good  in  substance  and  the 
of  a  deposition  which  states  "  the  ad-  deposition  was  admitted.  Wheelock  r. 
verse  party  was  duly  notified  to  attend,  Whi taker,  3  Dane  Ab.  (Mass.)  375. 
and  was  not "  (omitting  the  word  Failure  to  Sign  Botnm. — ^The  absence 
^'present")  may  be  clearly  understood,  of  the  commissioner's  signature  to  the 
and  cannot  be  regarded  as  substantially  return  is  a  fatal  defect.  Price  z\  Em- 
defective.  Kidder t;.  Blaisdell,  45  Me.  erson,  16  La.  Ann.  95;  Dozier  v, 
461.  Joyce,  8  Port.  (Ala.)  303. 

C^omidianoe  with  Bnle. — ^A  certificate  1.  Incorporation  of  Party. — Adiscrep- 

by  a  commissioner  that  he  acted  in  all  ancy  in    the    caption,  describing    the 

things  as  he  was  directed,  and  that  he  plaintiff  corporation  as  incorporated  in 

took  the  answer  of  the  deponent,  on  a  state  other  than  the  one  in  which  it 

oath,  to  the  direct  and   cross   inter-  was  in  fact  created,  is  not  such  a  dis- 

rogatories  annexed,   but  which   fails  crepancy  as  will   afford   a  reason  for 

to  state  in  detail  that  he  conformed  in  retaking    the     deposition.      Hayward 

all   particulars  to   the  rule  of    court  Rubber  Co.  v.  Duncklee,  30  Vt.  29. 

which  accompanied  the  commission,  is  Surplusage. — Where  the  caption  of  a 

sufficient,  notwithstanding  such  omis-  deposition  states  that  It  was  taken  to  be 

sion.     Reed  v,   Boardman,   20    Pick,  used  at  the  term  next  to  be  holden  on 

(Mass.)  441.  the  first  day  of  May  next,  one  of  the 

Title  of  Canss. — Under  a  statute  which  words '*  nexf  may  be  rejected  as  sur- 

requires  the  caption  to  state  the  names  plusage.    Gallup  v,  Spencer,  ZQ  Vt.  327. 

of  the  parties  to  the  cause,  a  caption  8.  See  sn/ra,  XVII.  20.  Bfect  e/ 
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6.  Prefomptioiia. — Generally,  if  the  officer  certifies  the  fact  of 
taking  a  deposition,  it  will  be  presumed  that  he  only  performed 
his  duty;^  various  other  presumptions  may  be  indulged,'  and 

Amendment  of  Process  pr  Pleading  367;    Williams    v,    Eldridge,    i    Hill 

after   Taking  Deposition,  (N.  Y.)  249;  Roberts  v,  Fleming,  31 

Amendment  to  Ckinform   to  FACte. —  Ala.  683;  King  v.  King,  28  Ala.  315; 

An   officer  majr  be  allowed  to  amend  Edmondson  t^.  Barrell,2Cranch  (C.C.) 

his  certificate  of  the  takine  of  a  depo-  228;  Doe  v.  King,  3  How.  (Miss.)  125 ; 

sition  so  that  it  will  conform  to  the  Nussear    v.    Arnold,     13    S.    &     R. 

facts,  Conger  9.  Cotton,  37  Ark.  286;  (Pa.)    323;    Hough    v,    Lawrence,   5 

McKinle/  V.Chicago,  etc.,  R.  Co., 44  Vt.   299;    Barron    v.   Pettes,    18    Vt. 

lowm    314,  where    it    is  satisfactorilj  385.             * 

made  to  appear  that  the  means  of  oor-  Ofetmomlac  fttmimpttoa. —  Where  a 

reeling  it  exist  and  that  the  officer  In  deposition  is  taken  without  the  state, 

taking  the  depodtion  in  all  respects  and  the  certificate  of  the  officer  taking 

ooDformed  to  the  requirements  of  law  it  states  tliat  the  directions  accompanj- 

and  fiilljr  discharged  ois  duties  in  rela-  ing  the  commission  have  been  complied 

tloB  thereto.  Hitchings  r.  Ellis,  i  Alien  with,  the  deposition  will  not  be  rejected 

(Mass.)  475.  merely  because  some  of   the  answers 

i— mlmait  at  •qfcmneiit  Tarm. — An  lead  to  the  belief  that  before  answer- 
order  suppressing  a  deposition  is  merelj  ing  certain  interrogatories,  he  had  read 
interlocutory,  and  the  court  at  a  subse-  previous  ones.  Sabine  v.  Strong,  6 
quent  term  roajr  allow  defects  in  the  Met.  (Mass.)  270. 
certificate  for  which  the  suppression  If  the  certificate  shows  to  the  oon> 
was  made  to  be  amended  and  there-  trary,  the  presumption  cannot  be  in- 
after  set  aside  the  order  of  suppression,  dulged.  Beidell  v.  Cook,  i  Handj 
Mullins  V.  Bullock  (Ky.,  1893),  19  S.  (Ohio)  94. 
W.  Rep.  8.  Bztendlkg   fnmuBptloa.  —  No    pre- 

When  AmABdmant  Allowed. — ^Afler  a  sumption  will  be  made  in  favor  of  the 

depo»ition  has  been  filed  the  certificate  legality  of  proceedings  resulting  in  the 

of  the  officer  taking  it  cannot  be  altered  taking  of  depositions  further  than  what 

or  amended  without  the  authority  of  appears  in  the  caption.     Johnson  v. 

the  court  entered  of  record.     Hall  v.  Perry,  54  Vt.  459. 

Renfro,  3  Mete.  (Ky.)5i.  Judicial  notice  will  not  be  taken  of 

If  the  certificate  be  insufficient,  the  any  facts  to  authorise  the  taking  of  a 

magistrate   cannot  afterwards  supply  deposition  which  do  not  appear  from 

the    omission.    Putnam  v.   Larimore,  the  certificate.     Hopkinson  v.  Watson, 

Wright  (Ohio)  747.  17  Vt.  91. 

Where  a  deposition  was   excluded  1.  caetic  to  Commisaionani. — Acertifi- 

after  the  trial  commenced,  on  account  of  cate  that  a  person  whom  the  commis* 

a  defect  in  the  certificate,  it  was  held  sioners  were  about  to  employ  as  a  clerk 

that  the  court  did  not  err  in  refusing  had  been  sworn,  admits  of  no  other  rea- 

leave  for  the  officer  who  took  the  depo-  sonable  interpretation  than  that  such 

sition  to  amend  it.    Chapman  v.  Allen,  person  was  appointed  by  them  as  clerk. 

15  Tex.  278.  Keene  v.  Meade,  3  Pet.  (U.  S.)  i. 

The  failure  of  a  certificate  affirma-  Authority  of  Oommissloner. — Where 

tively  to  show  that  the  officer  was  au-  by  statute  a  certificate  of  the  taking  of 

thorized  by  statute  to  take  depositions  a  deposition  is  prima  facie  evidence 

may  be  amended,  and   leave  will  be  of  the  truth  of  a  statement  contained 

given  to  withdraw  the  deposition   for  therein,  i.  e.,  that  the  officer  was  au- 

that  purpose.    Gartside   Coal  Co.  v,  thorized  to  administer  an  oath  then  and 

Maxwell,  20  Fed.  Rep,  187.  there,  the  evidence  is  not  overcome  by 

The  insufficiency  of  the  certificate  of  the  mere  fact  that  the  deposition  was 

a  commissioner  appointed  in  chancery  taken  upon  territory  belonging  to  the 

may  be  cured  by  amendment  by  the  United  States  and  used  as  a  soldiers' 

commissioner  in  open  court,  by  leave  of  home.    Tancre  v.  Reynolds,  35  Minn. 

the  court,  so  as  to  make  the  certificate  476. 

speak  the  truth.    Wolfe  v.  Underwood,  Wrttlsg  and  Bxacutlon  of  Osstifloato. 

97  Ala.  37c.  — A  certificate  purporting  to  have  been 

1.  Sheldon  v.  Wood,  a  Bosw.  (N.  Y.)  signed  by  a  justice  of  the  peace  was  at- 
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sometimes  the  certificate  will  be  conclusive  as  to  the  statements 
therein  contained.* 

XVI  FnjKO  AND  Opekiho— 1.  Piling— tf.  Generally. — When 
a  deposition  is  returned  into  court  the  clerk  should  file  it  in  the 
cause,^  and  so  indorse  it,'  though  where  the  fact  is  substantially 
shown  it  is  sufficient.* 

tached  to  interrogatories  for  identifica-  tied    to    consideration.     Hemphill    v. 

tion,  and  it  had  been  testified  that  the  Miller,  i6  Ark.  271. 

certificate  was  in  the  handwriting  of  1.  Medcalf  v.  Seccomb,  36  Me.  71 ; 

Stockdale,  attorney,  and  Bacot,  justice  Cooper  v.  Bakeman,  33  Me.  376. 

of  the  peace.    It  was  held  that  it  might  Notice  to  AdTone  Party. — ^A  certifi- 

be  reasonably  inferred  that  the  witness  cate  that  the  adverse  party  was  noti- 

meant  that  Stockdale  wrote  and  Bacot  fied  to  attend  was  held  to  exclude  parol 

signed  the  certificate.     Petersburg  Sav.,  testimony  offered   to   show  that  the 

etc.,  Co.  V.  Manhattan  F.  Ins.  Co.,  66  time  between  the  notice  and  the  cap- 

Ga.  446.  tion  was  less  than  that  allowed  by  the 

Place  Where  Deposition  Retnmalde. —  statute.    Cooper  v,  Bakeman,  33  Me. 

Judicial  notice  may  be  taken  of  the  ex-  376. 

istence  of  the  towns  comprising  the  Inability  of  Witness  to  Attend  Trial.— 

different  counties  in  the  state,  and  of  A  certification  that  deponent  was  "  so 

the  times,  manner,  and  places  where  aged  and   infirm  as  to  be   unable   to 

the  sessions  of  the  court  are  to  be  held  travel  and  attend  at  the  trial "  cannot 

according  to  law,  and   when  a  deposi-  be  controverted  for  the  purpose  of  pre- 

tion  is  tSken  within  any  county  in  the  venting  the  use  of  the  deposition,  in 

state,  but  by  Its  caption  is  made  return-  the  absence  of  any  showing  of  fraud, 

able  before  a  supreme  judicial  court  at  a  by  showing  that  the  deponent  at  the 

time  and  place  appointed  by  law  within  time  of  taking  the  deposition  was  not 

such  county,  the  court  will  not  presume  so  aged  and  infirm  as  to  be  unable  to 

that  such  deposition  is  or  may  be  re-  travel.      West    Boylston  v.  Sterling, 

turnable  before  any  supreme  court  in  17  Pick.  (Mass.)  126. 

any  other  county  and  state,  but  will  2.  Jackson  v.  Hobby,  20  Johns.  (N. 

presume  the  contrary.  Kidder  t;.  Blais-  Y.)  357;  Mincke  r.  Skinner,  44  Mo.  92. 

dell,  45  Me.  461.  See  supra.  XIII.  Return  of  Deposition, 

Necessity  of  Statement — lowm. — Un-  FalloretoFUo. — Although  a  clerk  neg- 

der  a  statute  (Code  Iowa,  ^3738)  provid-  lects  to  file  a  deposition  Tie  may  prove 

ing  that  where  a  deposition  is  taken  the  return  of  the  commission  in  fact  so 

upon  interrogatories,  neither  party  nor  as  to  allow  the  deposition  to  become 

his  agent  nor  attorney  shall  be  present  admissible.    Gee  v.  Bolton,  17  Wis.  604. 

at  the  examination  of  a  witness  unless  8.  Hogendobler    v.  Lyon,  12    Kan. 

both  parties  are  present  or  represented  276. 

by  an  agent  or  attorney,  the  certificate  4.  Indorsed    **BecelTed''    Instead  of 

need   not  state  that  neither  the  party  "Filed." — Where  a  deposition  is    re- 

nor  his  agent  was  present,  and  if  it  is  ceived  by  the  clerk  nearly  a  month  be- 

silent  on  that  subject,  the  fact  that  they  fore  the  trial,  and  is  opened  and  used 

were   not   present   will    be   presumed,  by  the  parties,  on  amotion,  three  days 

Turner  v,   Hardin,  80   Iowa  691,  dis-  before  the  trial,  and  kept  with  the  pa- 

tinffuishinfr  ShQT\?[  v,  Hull,   37  Iowa  pers  of  the  case  during  those  three  days, 

174,     in    which     there    was    evidence  and  indorsed  on  the  day  it  was  received 

that  one   of  the   parties  was  present,  as  "received"  but  not  as  **filed,*Mt  was 

which  latter  case  distinguishes  Nutter  held   that   the  deposition   if  otherwise 

V.  Ricketts,  6  low-a  92,  decided  before  regular  should  have  been  admitted  in 

the  enactment.  evidence.     Hogendobler  v.   Lyon,    la 

Laches. —  Where   depositions  .taken  Kan.  276.      See  also   Stone  r.  Crow,  a 

under   a   commission    in    a    chancery  S.  Dak.  525. 

cause  have  been  filed  and  published  for  In      West      Virginia    it    is     proper, 

nearly  ten  years  without  objection,  an  thou|;h  not  indispensable,  for  the  clerk 

objection  tnat  the  witnesses  were  not  officially  to  enter  or  indorse  upon  depo- 

properly    sworn    nor  the    depositions  sitions  filed  in  his  office  by  either  party 

certified  according  to  law  is  not  enti-  when   they   were  filed,   and  to  verify 
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b.  Notice  of  Filing. — By  statute  in  some  states,  and  by  rule 
of  court  in  others,  notice  of  the  filing  of  a  deposition  should  be 
given  the  adverse  party,*  but  the  purpose  of  such  a  rule  is  gener- 
ally to  require  formal  objections  to  be  made  before  the  trial,  and 
a  failure  to  comply  therewith  has  not  always  operated  to  exclude 
the  deposition.* 

c.  Withdrawing  from  Office  after  Filing. — The  mere 

fact  that  a  deposition  is  withdrawn  from  the  office  of  the  clerk 
after  it  is  taken  and  returned  will  not  render  it  inadmissible.^ 

2.  Opening. — In  many  states  statutes  regulate  the  time  and 
manner  of  opening  a  deposition  after  it  is  returned  into  court,^  but 

such  entry   and  indorsement  with  his  restored  to  the  files.    Bartlett  v.  Hoyt, 

oflficial  signature.    Turnbull  v,  Clifton  33  N.  H.  151. 

Coal  Co.,  19  W.  Va.  299.  Carried   out  of  County. — ^The    mere 

1.  Where  no  notice  had  been  given  fact  that  a  deposition  was  taken  out  of 

to  the  adverse  party  of  the  return  of  a  the  protho notary's   office  and   carried 

deposition,  and  It  had  not  been  passed  out  of  the  county  will  not  render  it  in- 

upon  by  the  clerk  as  provided  by  Code  admissible  on  the  trial  of  the  cause  in 

N.  C.f'^  i357>  ^^c  deposition  was  held  which  it  was  taken,  even  though  there 

to    be    properly  excluded.     Bryan    v,  be  a  provision,  in  a  rule  of  the  court  in 

TefTreys,   104  N.  Car.  242  ;    Berry  v.  which  the  cause  was  tried,  that  deposi- 

Hall,  105  N.  Car.  154.  tions  shall  not  be  withdrawn  from  the 

8.  Bxtenalon    of    Time    to    Object. —  office  unless  a  copy  be  filed  with  the 

The  failure  to  give  notice  of  the  return  agreement  of    the   opposite   party  or 

of  a  deposition  will  not  render  it  inad-  his   attorney   that    the    copy   may   be 

mi&sible,  but  will  simply  leave  the  ad-  read  in  evidence.     Dailey  i;.  Green,  15 

▼erse  party  at  liberty  to  make  at  the  Pa.  St.  118. 

trial  all  the  objections  to  its  introduc*  In  Connecticut,  under  Gen.  Stat,  § 

tion  which  he  could  have  made  on  a  1072,  providing  that  depositions,  after 

motion  to  suppress.     Osgood  v,  Suth-  being  returned  to  the  court,  shall  re- 

erland,  36  Minn.  243;  Tancre  v.  Key-  main  in  the  custody  of  the  clerk  until 

nold8,35  Minn.  476;  Knight  v.  Emmons,  final  judgment,  a  deposition  will  not  be 

4  Mich.  554.  rendered  inadmissible  because  the  clerk 

In  Pennsylvania,  where  a  rule  de-  allowed  counsel  to  take  it  from  his  cus- 

clared  that  dei>ositions  were  inadmissi'  tody  to  copy,  when  it  does  not  appear 

ble  until  notice  had  been  given  of  their  that  any  harm  ret^ulted  to  the  adverse 

filing,  where  no  notice  had  been  given,  party.     Harris's  Appeal,  58  Conn.  492. 

there  was  no  error  in  refusing  to  per-  Ground  for   Continuance. — The    fact 

mit  them   to  be  read   upon  the   trial,  that  a  party  was  informed  by  a  pro- 

Ewing  V.  Alcorn,  40  Pa.  St.  492.  thonotary   that   a   deposition   had  not 

But  on  the  other  hand  it  was  held  been  returned,  when  in  fact  it  was  ifi 
that  a  deposition  would  not  be  rejected  the  hands  of  the  adverse  party,  who 
for  want  of  such  notice  if  exceptions  had  taken  it  out  of  the  office  of  the 
to  it  would  have  been  of  no  avail  had  prothonotary,  which  fact  the  prothono- 
they  .been  taken  within  the  prescribed  tary  had  forgotten,  and  it  was  not  re- 
time. Hageyi^.Detweiler,35  Pa.  St.409.  turned  into  court  until  the  morning  of 

The  Neglect  of  the  Clerk  to  notify  the  the  trial,  would  not  be  sufficient  reason 

parties  of  the  return  of  the  commission  for  excluding  the  depo.sition,  but  would 

until  after  the  commencement  of  the  furnish  a  good  ground  for   a  contin- 

term  is  not  a  valid  objection.    Carlyle  uance.     Nussear  v.  Arnold,  13  S.  &  R. 

V.  Plumer,  11  Wis.  96;  Gee  v.  Bolton,  (Pa.)  324. 

17  Wis.  604.  Reflilng.  —  Where    depositions    are 

8.  Withdrawal  hefore  Flrtt  Trial. — It  once  regularly  filed  and  are  afterwards 

is  no  ground  of  objection  to  the  use  of  returned  to  the  officer  for  the  purpose 

a  deposition  at  the  second  trial  that  it  of  having  him  affix  his  seal,  it  is  not 

was  filed  with  the  clerk  prior  to  the  necessary    to    refile    them.      Hale    v, 

first,  waft  withdrawn  from  the  files  at  Matthews,  iy8  Ind.  527. 

tha*  trial,  not  then  used,  and  was  never  4.  Under  How.  Stat.  Mich.,  ^  7469, 
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some  leniency  has  been  exercised  in  the  construction  of  such 
statutes  where  it  has  appeared  that  no  harm  resulted  from  absence 
of  a  strict  compliance  with  them.* 

ZVH  LfTBOBVCTiov  nr  BviBBirGE — 1.  Oenenlly. — In  respect  of 
the  testimony  contained  in  a  deposition,  the  same  rules  govern  its 
introduction  in  evidence  as  apply  to  the  examination  of  a  witness 
upon  the  stand,'  and  no  matters  or  memoranda  appearing  upon 
the  deposition  may  be  read,  except  such  as  were  properly  parts 
of  the  examination  of  the  witness.' 

a  deposition   may  be  opened    by    the  &l  Maine  the  court  pursued  the  same 

clerk  or  judge  of  the  court  in  which  it  course  in  a  case  where  a  deposition  was 

is  to  be  used,  without  leave  or  order,  opened  by  mistake  by  the  attorney  of 

Simonsv.  Morris,  53  Mich.  155.  the  party  procuring  it.    Law  v.  Law, 

In  Phelps  V.  Panama,  i  Wash.  Ter.  4  Me.  167. 

616,  which  was  a  cause  in  admiralty,  2.  Matthews  v.  Dare,  ao  Md.  248; 

the  court  held  that,  in  the  absence  of  Crick  v.  McClintic,  4  Greene  (Iowa) 

any  rule  or  statute  to  the  contrary,  it  290;  fn  re  Foster,  44  Vt.  570. 

would  adopt  the  statutes  of  the  United  Expert  Teetlmoiiy. — In  the  absence  of 

States  governing  depositions,  and  that  any  distinction  by  statute  a  deposition 

a  deposition  taken  in  a  cause  in  ad-  of  an  expert  witness  is  admissible  as 

miralty  in  Washington  Territory  must  well   as    that    of   any    other    witness, 

be  opened  by  an  order  of  the  court.  Camp  v,  Averill,  54  Vt.  320. 

In  a  dumcery  Snlt,  the  opening  and  ProTlnee  of  Jnrr'aa  to  Admlaalbllity  of 
filing  in  the  clerk's  office  of  a  deposition  Anawen. — Where  the  answer  of  a  wit- 
is  equivalent  to  a  publication  in  the  ness  to  an  interrogatory  could  be  under- 
English  practice.  Charles  River  Bridge  stood  in  one  way  which  would  make  it 
V,  Warren  Bridge,  7  Pick.  (Mass.)  344.  admissible,  and  in  another  way  which 

In  Hickman  v.  Hickman,  i  Del.  Ch.  would  make  it  inadmissible,  and  there 

Z45,  the  practice   was   settled  in   the  was  a  doubt  as  to  which  of  the  two 

chancery  court  that  if  any  deposition  ways  it  ought  to  be  understood,  the 

should  be  taken  upon  a  bill,  motion,  question  was  held  to  be  one  of  fact,  and 

or  petition  to  examine  witnesses  de  bene  the  doubtful  answer  and  the  oiher  an- 

esse^  and  they  were  published  without  swers  were  submitted  to  the  jury  to  be 

the  special  order  of   the  court,   they  regarded   or  disregarded  by  them  ac* 

should  be  suppressed.  cording   to    the    way   in  which    they 

Motion  for  Publication. — In  Indiana^  determined  the  question.  Thompson 
when  a  deposition  is  returned  duly  v.  Wright,  32  Ga.  607.  See  also  Pitt- 
filed,  a  motion  for  publication  may  be  man  v.  Gaty,  10  111.  186. 
made  by  either  party,  and  delay  by  one  Contra. — But  in  Garner  v.  Cutler,  28 
party  in  making  the  motion  'will  not  Tex.  176,  it  was  held  that  such  a  ques- 
prejudice  his  right  in  that  regard,  tion  is  for  the  determination  of  the 
Mitten  z\  Kitt,  118  Ind.  145.  court. 

By  Justice  of  the  Peace. — In  the  ab-  3.  A  memorandum  of  the  magistrate 

sence    of    a    statute    controlling    the  who  took  a  deposition,  to  the  effect  that 

opening  of  a   deposition  taken  to  be  after  the  witness   had   signed   it,  and 

used    before    a    justice,    it    may    be  after  counsel  for  complainant  had  left, 

opened  by  the  justice  and  upon  any  the  witness  asked  to  have  the  date  to 

day  before  the  trial,  as  well  as  in  open  an  answer  changed,  and  that  counsel 

court  on  the  day  of  the  trial.     Skin-  for    the    complainant,  when   recalled, 

ner  v.  Tucker,  22  Vt.  78.  objected  to  the  change,  which  was  not 

1.  In  MassachusettB,  where  a  deposi*  made,  was  held  properly  excluded  be- 
tion  was  returned  to  and  opened  by  the  cause  no  part  of  the  examination, 
attorney  of  one  of  the  parties,  the  court  Sabins  v,  Jones,  119  Mass.  167. 
permitted  the  deposition  to  be  read  Interlineations  and  Braaurea. — A  dep- 
upon  affidavit  that  it  had  undergone  no  osition  in  which  interlineations  and 
alteration.  Burrall  v.  Andrews,  16  erasures  were  made,  was  held  not  to 
Pick.  (Mass.)  551;  Goff  v,  Goff,  i  be  vitiated  thereby  when,  from  the  con- 
Pick.  (Mass.)  475.  text,  it  appeared  that  they  were  made 
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Bientiil  Baqviroments  to  1m  ObMrred. — But  the  introduction  of  a  depo- 
sition differs  from  the  personal  examination  of  the  witness  upon 
the  stand  in  that  the  testimony  in  the  former  shape  depends  upon 
statutory  conditions  and  requirements,  and  while  unimportant 
errors  in  the  taking  of  a  deposition  have  been  disregarded/  essen- 
tial requirements  must  be  complied  with.^ 

at  the  time  the  deposition  was  taken  Light  Co.,  i  Allen  (Mass.)  343 ;  Simp- 

and  when  there  was  nothing  to  indi-  son  v.  Carleton,  i  Allen  (Mass.)  109; 

cate    that    it    had    been    fraudulently  Bradstreet  v,  Baldwin,  11  Mass.  229; 

tampered  with.     Ballard  v.  Perry ^  28  Welles  v.  Fish,  3   Pick.  (Mass.)   74; 

Tex.  347.  Davis  v,  Allen,  14  Pick.  (Mass.)  313, 

So  where  an  erasure  was  shown  to  Af/cAt^aff.-— Toulman   v.   Swain,  47 

hare  existed  at  the  time  the  deposition  Mich.  82 ;  Patterson  v,  Wabash,  etc.,  R. 

was  returned  and  opened,  the  presump-  Co.,  54  Mich.  91;  Thompson  v,  Claj,  60' 

tion  was  indulged  that  it  was  made  at  Mich.  627. 

the  time  the  deposition  was  taken,  with  Mississippi, — Ragan  v.   Cargill,  24 

the  knowledge  and  consent  of  the  wit-  Miss.  540. 

ness.     Wallace  v,  McEleoj,  2  Grant's  Nebraska, — Farrington  v.  Stone,  35 

Cas.  (Pa.)  44.  Neb.  456. 

1.  Jones  V.  Smith,  6  Iowa  229;  Sem*  JYew  Hampshire. — Great  Falls  Mfg. 

mens  f .  Walters,  55  Wis.  675.  Co.  v.  Mathes,  5  N.  H.  574;  Fabyan 

A  deposition  will  be  excluded  when  v,  Adams,  15  N.  H.  371 ;  Cater  v.  Mc- 

anything  required  by  the  statute  au-  Daniel,  21  N.  H.  231 ;  Ellis  v.  Lull,  45 

thorizing  it  to  be  taken  has  been  omit-  N.  H.  419;  Ballou  v.  Tilton,  52  N.  H. 

ted,  if  such  omission  can  in  any  possible  605. 

way  produce    injury  to    the    opposite  JVew  Jersey. — Parker  v,  Haj^es,  23 

party;  but  if  it  appears  that  no  injury  N.  T.  Eq.  186;  Case  v,  Garretson,  54 

can  result  from  the  omission,  the  dep-  N.  J.  L.  42. 

osition  should  not  be  excluded.  Brahan  Jvew  Tork, — Brown  v,  Southworth, 

V,  Debrell,  i  Stew.  (Ala.)  14.  9  Paige  (N.  Y.)  351 ;  Jackson  v.  Hob- 

%,  Alabama, — Bryant  v,   Ingraham,  by,  20  Johns.   (N.   Y.)   357;  Terry   v, 

16  Ala.  116;    Wilson  v,  Campbell,  33  McNief,  58  Barb.  (N.  Y.)  241. 

Ala.  250;  Oxford   Iron  Co.  v,  Quin-  Ohio. — Johnson  v.  Booth,  i   Handy 

chett,  44  Ala.  487  ;  Birmingham  Union  (Ohio)  42;  Beidell  v.  Cook,  i  Handy 

R.  Co.  V.  Alexander,  93  Ala.  133;  Mc-  (Ohio)  94;  Warring  v,  Martin,  Wright 

Ewen  V,  Morgan,  i  Stew.  (Ala.)  190.  (Ohio)  380;  Bascom  v.  Bascom,  Wright 

California. — McCann    v.   Beach,   2  (Ohio)  632;  Creager  t;.  Minard,  Wright 

Cal.  25;  Dye  v,  Bailey,  2  Cal.  383;  (Ohio)  519. 

Williams  v,  Chadbourne,  6  Cal.  560;  Oregon, — Marks  v.  Crow,  14  Ore- 
Lucas  V.  Richardson,  68  Cal.  618.  gon  382. 

Colorado. —  Gibbs  v.   Gibbs    (Colo.  Pennsylvania,  —  Summers    v,    Mc- 

App.  1895),  40  Pac.  Rep.  781.  Kim,  12  S.  &  R.  (Pa.)  405. 

Georgia, — Wannack    v,    Macon,   53  South    Carolina,  —  Kuhtman    v, 

Ga.  162.  Brown,  4  Rich.  (S.  Car.)  479. 

Illinois. — Greene  County  v,  Bledsoe,  Utah, — Homberger  v,  Alexander,  n 

12  111.267;  Edleman  r.  Byers,  75  111.  Utah  363. 

367.  Vermont, — Austin   v,   Slade,   3   Vt. 

/fi</fafftf.-«-Thompson   v,  Wilson,  34  68;   Whitney   v.   Sears,    16   Vt.  587; 

Ind.  94;  Bolds  v.  Woods,  9  Ind.  App.  Bates  v,  Maeck,  31  Vt.  456;  Pierce  v, 

657.                    .  Paine,  32  Vt.  231 ;  Brintnall  v.  Sara- 

lowa, — Jones  v.  Smith,  6  Iowa  229.  toga,  etc.,  R.  Co.,  32  Vt.  665;  Pratt  v, 

Kentucky — White    v.  Moyers  (Ky.  Battles,    34   Vt.  391;    Farmers*,  etc., 

1895),  31  S.  W.  Rep.  280,  Bank  v,  Hathaway,  36  Vt.  539;  Kimp- 

Maine. — Brighton  v.  Walker,  35  Me.  ton   v.   Glover,   41    Vt.  283 ;  Lund   v. 

132;    Parsons    v,   HufT,   38  Me.    137  ;  Dawes,  41  Vt.  370;  Stephens  r.  Joyal, 

Bachelder  v,  Merriman,  34  Me.  69.  45  Vt.  325 ;  Dupy  v,  Wickwire,   i   D. 

Maryland, — Williams   v.   Banks,    5  Chip.  (Vt.)  237 ;  Johnson  v.  Perry,  54 

Md.  i^.  Vt.  459. 

Massachusetts. — Hunt  v^  Lowell  Gas  Wisconsin,'^  Lightfoot   v.    Cole,    Z 

663  Volume  VI. 


Introduotion  in  Evidenoe.         DEPOSITIONS.  BaMoni  for  TaUiig. 

Xntt  be  Oibred  in  Xridtaoe. — And  the  mere  filing  of  a  deposition 
does  not  introduce  it  in  evidence,  but  it  must  be  offered  by  the 
party  wishing  to  use  it.* 

IMioretlon  «f  Court. — In  some  states  the  courts  are  vested  by 
statute  with  a  discretion  in  respect  of  the  rejection  or  admission 
of  depositions  taken  in  another  state  where  the  technical  require- 
ments in  regard  to  the  taking  thereof  have  not  been  complied 
with.* 

2.  Depofitions  Which  have  been  Suppressed. — ^The  order  suppress- 
ing a  deposition  has  under  some  circumstances  been  set  aside  and 
the  deposition  admitted  in  evidence.' 

3.  Beasons  for  Taking  mnst  Exist  when  Offered. — When  a  case 
comes  within  the  provisions  of  a  statute  permitting  a  deposition 
to  be  taken,  the  court  has  no  power  to  exclude  it,^  but  the  reason 

Wis.  26;  Miller  v,  McDonald,  13  Wis.  etc.,  was  construed  to  have  no  applica- 

673;  Baxter  v.  Payne,  i   Pin.  (Wis.)  tion  to  a  deposition  taken  under  a  com- 

501;  Goodhue  v.  Grant,  i  Pin.  (Wis.)  mission,  and  where  in  the  latter  case  it 

556.  appears  that  the  deposition  was  im- 

*  Where  a  Depoiltlon  la  Taken  In  a  For-  properlj  taken  it  must  be  rejected  with- 

elgn  State,   and    contains   nothing  to  out  reference  to  any  discretion  in  the 

show  that  it  was  taken  in  accordance  court.     Lightfoot  r.  Cole,  x  Wis.  26. 
with  the  laws  of  that  state,  there  is  no        8.  Mullin  v.  Bullock  (Ky.),  19  S.  W. 

presumption    that    it    was    so    taken.  Rep.  8. 
Johnson  v.  Perrv,  54  Vt.  459.  Necessity  Justuying   Reopenlnir*  — If 

Wliat  Law  Controls. — A  statutory  pro-  it  should  happen  that  the  witness  could 
vision  in  reference  to  the  mode  of  not  be  ezaminied  again,  an  order  sup- 
taking  a  deposition  will  not  apply  to  pressing  the  deposition  will  not  go  to  the 
cases  pending  at  the  time  it  went  into  length  of  preventing  a  direction  there- 
operation.  Broadnaz  v,  Sullivan,  29  after  that  the  deposition  may  be  opened 
Ala.  320.  if  necessity  should  require  the  rule  to 

Irregnlarlttos    may    be    waived     by  be  dispensed  with.    Burtch  v,  Hogge, 

agreement.     Shoemake  v.    Smith,   €0  Harr.  (Mich.)  31. 
Iowa  6^5.  But   where   depositions    have    been 

Tbe  Affidavit  required  by  the  statute  suppressed  because  the  court  adjudged 

is  not  necessary  when  the  deposition  is  the  evidence  inapplicable  to  the  case* 

taken   by   consent.     Pickard  xy.  Bates,  it  is  held  error  to  permit  them  to  be 

38  111.  40.  read,  or   other    like  tes.timony   to  be 

1.  Myers  f.  Roberts,  35  Fla.  255.  given  on  the  trial,  against  the  objection 

2.  Stiles  V.  Allen,  5  Allen  (Mass.)  of  the  defendant,  without  reasonable 
320;  Howe  f.  PiersonI  12  Gray  (Mass.)  notice  to  the  defendant  that  the  court 
26;  Tyng  V.  Thayer,  8  Allen  (Mass.)  had  become  convinced  that  its  decision 
391 ;  Freeland  v.  Prince,  41  Me.  105 ;  upon  the  motion  was  incorrect  and 
Clark  r.  Pishon,  31  Me.  503;  Semmens  that  it  would  adopt  a  different  rule 
r.  Walters,  55  Wis.  675;  Wanzer  v.  at  the  trial.  The  Steamboat  Violet  v. 
Hardy,  4  Wis.  229;  Smith  v.  String-  McKay,  33  Ark.  ^43. 

ham,  24  Wis  603;  Rhees  ?'.  Fairchild,  4.  Stinson  v.  Walker,  2x  Me.  3xi; 

160  Pa.  St.  555.  Cooper  v.  Bakeman,  33  Me.  376. 

Order  of  Adminlfterlng  Oftth. — Under  Although    it    has    been    held    that 

such  a  statute  a  deposition  taken  in  an-  where  the  object  of  the  statute  is  to 

other  state  is  admissible  although  the  secure  good  faith  and  impartiality  in 

oath  was  not  administered  before  the  the  taking  of  a  depK>sition,  it  should  be 

testimony  was  given.     Wight  t*.  Stiles,  liberally  interpreted,  and  though  the 

29  Me.  1^-4;  Burt  T'.  Allen,  103  Mass.  41.  letter  of  the  statute  has  not  been  vio- 

In   Wlsconain  such   a    statute   (Rev.  lated,   the    deposition   should    be   re> 

Stat,    c.  98,   §  23),  providing  for  the  jected  if  it  is   taken   contrary  to    its 

taking  of  depositions  in  another  state  manifest  spirit.     Sing  Cheong  Co.  v^ 

in  tome  way  other  than  by  commission,  Yung  Wing,  59  Conn.  535. 
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for  taking  it  must  exist  at  the  time  the  deposition  is  offered,^ 

and  if  the  cause  has  ceased  to  exist,  as  where  the  witness  has 

not  left  the  jurisdiction,  or  has  moved  into  it,  the  deposition  is 

Taken  by  Agreement. — An  agreement  ness  TeitJUed  on  Flriyt  Trial. — So,  also, 

that  a    deposition    maj  be    used   by  where  the  witness  testified  on  the  stand, 

either   side  on   the  trial   of   a    cause  a  deposition  taken  before  the  trial  will 

which  does  not  in  terms  limit  its  use  be  admitted   on  a  second   trial  if  the 

to  the  trial  at  a  particular  term  of  the  witness  iB  then  absent.     Nelson  v.  Chi- 

court  will  not  be  construed  to  be  lim-  cago,  etc.,  R.  Co.,  77  Iowa  405. 

ited   by   the   court.     Haynes  v.  Hay-  Going  Witness. — A  deposition  certi- 

ward,  41  Me.  488.  fied  to  be  taken  because  the  witness  is 

Where  a  deposition  was  taken  under  about  to  leave  the  state  is  admissible  if 

a  stipulation  that  it    should    be  ad-  at  the  time  of  the  trial  the  witness  has 

mittCHd  in  evidence  subject  to  certain  actually  departed,  notwithstanding  that 

objections,  it  was  held  to  be  in  the  dis-  in  the  deposition  he  testifies  that  he  has 

cretion  of  the  trial  court  to  admit  or  no  present  purpose  of  leaving  the  state. 

exclude   the  deposition  when  offered  Livesey  v.  Bennett,   14  Gray  (Mass.) 

after  both   parties  had  rested  on  the  130. 

trial,   although   it  had  been  just  re-  The  failure  of  a  witness  whose  depo- 

ceived  by  mail.     Gorman  v.  Minneap-  sition  has  been  taken  debene  esse  to  put 

olis,  etc.,  R.  Co.,  78  Iowa  509.  his  determination  of  leaving  the  state 

Under  a  Statute  (a  Rev.  Stat.  Indiana,  into  execution  until  after  the  term  of 

4  250,  p.  86)  authorizing  the  taking  of  court  has  lapsed  will  not  deprive  the 

depositions  for  use  on  the  trial  by  agree-  party  procuring  the  deposition  of  the 

ment  of  the  parties,  and  that  no  dep-  benefit  of  his  testimony,  if  he  in  fact 

osition  shall  be  read    in   evidence  on  leave  the  state  before  the  trial  of  the 

the  trial,  if  at  the  time  the  witness  him-  cause.      Goodwyn   v,  Lloyd,  8   Port, 

self  is   produced   in   court,   unless  the  (Ala.)  237. 

deposition  has  been  taken  by  the  agree-  Deatb  of  Witness. — The  death   of  a 

ment  of  the  parties  (section  25a),  the  deponent  is  a  sufficient  reason  for  the 

deposition  of  a  witness   residing  in  a  admission  of  his  deposition  within  a 

county    adjoining    that  in  which   the  statute  (Gen.  Stat.  Minn.,  c.  73,  ^  27) 

cause  is  pending,  taken  by  agreement  providing  that  **  no  deposition  shall  be 

of  the  parties,  may  be  read  in  evidence  used  if  it  appears  that  the  reason  for 

without  showing  any  cause  for  the  non-  taking  it  no  longer  exists;  provided,  that 

production  of  the  witness.     Griffin  v.  if  the  party  producing  the  deposition 

Templeton,  17  Ind.  234.    See  also  Estep  in  such  cases  shows  any  sufficient  cause 

V.  Larsh,  ai  Ind.  183.  then  existing  for  using  such  deposition, 

1.  Existence  of  Canee  When  Deposition  it  may  be  admitted,'*  notwithstanding 
Offered. — When  a  deposition  has^  been  that  after  the  deposition  was  taken  and 
properly  taken  and  opened  it  becomes  on  a  former  trial  of  the  action  the  depo- 
legal  evidence  in  the  suit,  and  continues  nent  was  sworn  and  examined  as  a  wit- 
to  be  such  wherever  the  suit  is  carried  ness.  Lamberton  v.  Windom,  18  Mjnn. 
until  its  final  determination,  unless  the  506. 

right  to  use  the  deposition  becomes  sus-  Where  the  deposition  of  a  witness 

pended  by  the  removal  of  the  reason  has  been  taken  de  bene  esse  upon  the 

which  justified  its  taking.    Skinner  v,  ground  that  he  is  about  to  leave  the 

Tucker,  2a  Vt.  78.  state,  if  he  dies  before  executing  his  dc- 

Abeenee    of  Witness  at  Time  Canse  termination  of  leaving,  his  deposition 

Oontlnned  to. — Where  a  deposition  was  is   admissible.     Goodwyn   v.   Lloj'd,  8 

taken  because  deponent  was  about  to  Port.  (Ala.)  337. 

leave  the  state  not  to  return  before  the  Canse  wltMn  the  Beaton  of  the  Statute, 
next  term  of  court,  but  he  did  return,  — It  has  been  held  that  it  is  sufficient  if 
but  the  cause  was  continued,  and  there-  the  cause  for  reading  a  deposition  is 
after  the  deponent  again  left  the  state  within  the  reason  of  the  statute  though 
and  was  out  of  the  state  at  the  time  not  within  its  letter,  as  where  the  wit- 
when  the  cause  again  came  up,  the  ness  was  a  woman  attending  a  sick 
deposition  was  admissible.  Johnson  v,  child  and  could  not  leave  it  to  attend 
Sargent,  43  Vt.  195.  court.      Avery  v.   Woodruff,   i    Root 

AOmlaslon  on  Second  Trial  When  Wit-  (Conn.)  76. 
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generally  inadmissible  in  evidence.* 

4.  Absence  of  Witness — Accounting  for. — Where  a  deposition  is 
admissible  because  of  the  inability  of  the  witness  personally  to 
attend  the  trial,  that  inability  must  be  made  to  appear  before  the 
deposition  can  be  read.* 

1.  Emlaw  V.  Emlaw,  20  Mich.  11;  Where  a  resident  of  one  county  can- 
Morse  V.  Bugbee,  28  Wis.  683 ;  Mor-  not  be  compelled  to  attend  the  trial  of 
gan  z'.  lialverson,  9  Wis.  271  ;  Butts  v.  an  action  in  another  countj  the  tempo- 
Blunt,  I  Rand.  (Va.)  255;  Mobile  L.  rary  presence  of  the  witness  at  the 
Ins.  Co.  V.  Walker,  58  Ala.  290.  place  of  the  trial  out  of  the  county  of 

FaUnre  to  Leare  Jorlsdletlon. — A  dep-  his  residence  will  not  be  sufficient  to 
osition  taken  upon  an  affidavit  that  exclude  his  deposition.  Waiter/. Tee- 
the witness  is  at>out  to  leave  the  state  ters,  36  Kan.  604. 
is  inadmissible  if  at  the  time  the  depo-  Bepeal  of  Statata — Effect.  —  It  was 
sition  is  introduced  it  appears  that  the  held  in  New  York  that  the  repeal  of  a 
witness  is  within  the  state,  not  having  statute  under  which  a  deposition  was 
carried  out  his  intention  to  depart  there-  taken,  before  the  trial,  rendered  the 
from.  Commercial  Bank  v.  White-  deposition  inadmissible  and  threw  the 
head,  4  Ala.  637  ;  Goodwyn  v.  Lloyd,  party  upon  the  common-law  method  of 
8  Port.  (Ala.)  237.  introducing  the  testimony  vitm  voce^ 

Under  a   statute   of    Feb.    12,   1843  though  there  was  a  strong  and  well- 

(Supp.  to  Rev.  Stat.,  c.  133))  which  pro-  reasoned  dissenting  opinion.   McCotter 

vides  that  a  deposition  shall  not  be  used  v.  Hooker,  8  N.  Y.  497. 

if  it  appears  that  the  cause  for  taking  it  PostpoiMQient  to    Bbow  Bzlateneo  of 

no  longer  exists*  but  that  the  deponent  ik  GauBO. — ^The  court  is  justified  in   not 

within  thirty  miles  of  the  place  of  trial  permitting  a  postponement  of  the  trial 

and  able  to  attend  in  person,  if  it  ap-  to  allow  parties  to  show  that  the  cause 

pears    that  the  cause  for  which    the  for  using  a  deposition  exists  when  such 

deposition  is  taken  has  ceased  to  exist,  cause  does  not  appear  at  the  trial.    Lar- 

but  it  does  not  appear  that  the  witness  kin  v,  Avery,  23  Conn.  304. 

is  within  thirty  miles  of  the  place  of  S.  NeoeisitF  of  Bhowtng  tbat  Wttaeae 

trial  and  able  to  attend,  the  deposition  Cannot  be  Produced. — It  is  error  for  a 

is  properly  admitted.     Brown  v.  Burn-  trial  court  to  permit  the  deposition  of  a 

ham,  28  Me.  38.  witness  to  be  introduced  in  evidence 

Depositions  taken  because  the  wit-  against    sufficient    objection    thereto, 

ness  18  without  the  jurisdiction  of  the  when  the  deposition  itself  shows  that 

court  cannot  be  read  if  the  witness  re-  the  witness  is  a  resident  of  the  county, 

tided  within  the  county  in  which  the  unless  it  is  first  shown  to  the  court  that 

cause  was  pending  for  some  time  pre-  the  witnessis  oral  testimony  cannot  be 

vious  to  the  trial  and  his  attendance  produced  upon  the  trial.    Frankhouaer 

could  be  secured  by  subpcena.     Ham-  v.  Neally,  ^4  Kan.  744;  Chicago,  etc., 

mock  V.  McBride,  6  Ga.  178.  R.  Co.  v.  drown,  44  Kan.  384;  Everett 

Removal  Into  Jnrlidlctlon.— Where  a  v.  Tidball,  34  Neb.  803 ;  Munro  v.  Calla* 

party    moves    his     residence    within  han,  41  Neb.  849;  Cox  r.  Cox,  2  Port, 

thirty  miles  of  the  place  of  trial  after  (Ala.)  533;  Gardner  v.  Bennett,  38  N. 

his  deposition  is  taken,  and  this  fact  it  Y.  Supier.  Ct.  197. 

known  to  the  party  who  procured  the  Vndor  Bonth   OanOina  Aot  1888  (18 

deposition,  It  is  inadmissible.    Gallup  Statute  373)  a  deposition  is  inadmisal- 

V,  Spencer,  19  Vt.  327.  hie  unless  it  is  shown  at  the  trial  that 

A  deposition  taken  because  the  wit-  the  witness  it  unable  to  appear  or  is  out 

nest  it  without  the  jurisdiction  of  the  of  the  county.    Featherston  t* .  Dagnell, 

court  will  be  inadmissible  if  the  wit-  29  S.  Car.  45. 

nest  tubtequently  moves  into  the  Agod,  Xofirm,  or  Blek  Wltneatot — In- 
jurltdiction  and  it  appears  that  hit  at-  atancot. — A  presumption  of  inability  to 
tendance  might  be  enforced  at  the  attend  the  trial,  arising  from  the  ad- 
trial.  Brewer  v.  Beckwith,  35  Mist,  vanced  age  of  the  witness,  is  not  tuffi- 
467.  Contra^  Ablet  v.  Miller,* X2  Tex.  cient  to  allow  the  deposition  to  be  read  ; 
209.  there  must  be  proof  that  the  witneaa 

Tomporarilj    witliln    Jnrlfldlotlon. —  cannot   attend.     Jackson    v.    Rice,   3 
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<lnMtlon  te  Oonrt. — But  it  has  been  said  that  the  question  whether 
a  deposition  may  be  read,  depending  upon  the  fact  of  the  inability 
of  the  witness  to  attend  personally,  is  for  the  court.* 

5.  Onusof  Showing  Exifltence  of  Cause. — From  the  authorities  here- 
tofore cited*  it  would  appear  that  the  party  who  offers  a  deposi- 
tion in  evidence  is  the  one  upon  whom  rests  the  duty  of  showing 
the  existence  of  the  cause  for  taking  it  and  the  resulting  right  to 
read  it  in  evidence;  and  this  question  has  been  expressly  so 
decided,*  though  it  has  also  been  held  otherwise.* 

Wend.  (N.  Y.)  i8o;  Ails  v,  Sublit,  3  show  the  fact.    Van  v.  Draper,  a  Houst. 

Bibb  (Ky.)  204.  (Del.)  126. 

Under  a  statute  authorizing  the  read-  Pregnancy. — Advanced  pregnancy  of 

ing  of  depositions  where  the  witness  is  a  female  witness  is  sufficient  reason  to 

BO  aged,  infirm,  or  sick  as  to  be  unable  admit  her  deposition  taken  de  bene  esse, 

to  attend  court,  the  deposition  of  the  and  will  dispense  with  personal  attend- 

witness  is  admissible  upon  proof  that  ance.     Beitler  v.  Study,  10  Pa.  St  418. 

she  is  aged.  Buffering  with  rheumatism,  And  proof  of  advanced  pregnancy  is 

and   though   able  to  -walk  about   the  sufficient  evidence  of  sickness.     Clark 

house  and  possibly  able  to  attend  the  v.  Dibble,  16  Wend.  (N.  Y.)  602. 

court    without    injury,   her   physician  1.  Pipher  v.  Lodge,  16  S.  &  R.  (Pa.) 

thinks  she  should  not  be  made  to  do  bo.  320;  Vincent  v.  Huff,  8  S.  &  R.  (Pa.) 

Norris  v.  Norris,  3  Ind.  A  pp.  500.  381. 

Proof  that  a  witness  is  more  than  In  determining  whether  or  not  good 
seventy  -  four  \' ears  of  age  and  that  from  cause  exists  for  the  absence  of  a  wit- 
her  situation  and  infirmities  she  could  ness  whose  deposition  taken  de  bene 
not  endure  the  fatigue  of  a  journey  to  esse  is  sought  to  be  introduced,  the 
the  place  of  trial  is  sufficient  to  admit  court  must  determine  the  fact  upon  the 
the  deposition  in  evidence.  Tackson  v.  particular  circumstances  of  the  case. 
Perkins,  2  Wend.  (N.  Y.)  308.  Parks  v.  Dunkle,  3  W.  &  S.  (Pa.)  293. 
So,  also,  proof  that  the  witness  is  ill  Presumption  of  Oontlnuing  Inability, 
with  consumption  and  is  not  expected  — Where  it  is  shown  that  a  witness 
to  live  from  week  to  week.  Sheldon  was  unable  to  attend  the  trial  at  the 
V.  Wood,  2  Bosw.  (N.  Y.)  267.  time  that  his  inability  was  testified  to. 
Where  a  deponent  testifying  de  bene  in  the  absence  of  any  evidence  of  a 
€sse  states  in  his  deposition  that  be-  change  in  his  condition  it  will  be  pre- 
cause  of  his  age  and  health  he  is  unable  sumed  that  he  was  unable  to  attend  at 
to  attend  at  court,  there  is  sufficient  to  the  time  his  deposition  was  finally  of- 
authorize  the  deposition  to  be  read  on  fered  and  received.  Sheldon  t'.  Wood, 
the  trial  of  the  cause.  Pollard  v,  2  Bosw.  (N.  Y.)  367 ;  Hunsing^r  v. 
Lively,  a  Gratt.  (Va.)  216.  '  Hofer,  no  Ind.  390;  Worthy  v.  Pat- 
Where  a  deposition  has  been  taken  terson,  30  Ala.  172. 
underBections3o69and3078ofthe.4/a-  Oontra. — After  the  lapse  of  a  year 
bama  Code,  on  the  ground  that  the  from  the  taking  of  a  deposition,  the 
defense,  or  a  material  part  thereof,  court  will  not  presume  that  the  disa- 
depends  exclusively  on  tlie  testimony  bility  of  the  witness  continues.  Sax  v. 
of  the  witness,  the  deposition  may  be  Davis,  71  Iowa  406. 
read  although  the  plaintiff  makes  the  S.  Sufra^  subdivisions  3  and  4. 
requisite  affidavit  to  require  the  attend-  3.  Davison  v,  Sherburne,  57  Minn, 
ance  of  the  witness,  if  it  is  shown  that  355 ;  Atkinson  v.  Nash,  56  Minn.  472 ; 
the  witness  is  physically  and  mentally  Morgan  v.  Halverson,9  Wis.  271 ;  Mas- 
incapacitated  from  attendance  on  the  ters  v,  Warren,  27  Conn.  293 ;  Sax  xf, 
trial.  Henry  v.  Northern  Bank,  63  Davis,  71  Iowa  406. 
Ala.  537.  4.  Proof  Soqnired. — If  the  cause  which 
The  deposition  of  an  aged  and  infirm  justified  the  taking  of  a  deposition  does 
witness  is  admissible  in  evidence  on  not  exist  when  it  is  offered  to  be  read 
proof  of  her  inability  to  attend  court,  on  the  trial,  the  party  objecting  to  the 
without  resorting  to  a  summons  or  at-  admission  of  the  deposition  on  this 
tachment  and  return  of  the  sheriff  to  ground  must  prove  the  nonexistence 
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6.  Existence  of  Cause — What  Evidence  Heceisary. — ^The  question  as 
to  how  a  legal  cause  for  reading  a  deposition  should  be  established 

is  one  which  has  been  rendered  so  varied  under  different  circum- 
stances that  no  absolute  rule  can  be  laid  down ;  the  practitioner  is 
referred  to  the  authorities  collected  in  the  note.* 

of  the  cause.    Logan  v.  Monroe,  ao  proof  of  cause  existing  for  the  use  of 

Me.  257.  the  deposition.     Kinnej  v,  Berran,  6 

And  under  the  statute  of  February  i3,  Cush.  (Mass.)  394. 

1842  (Supp.  to  Rev.  Stat.,  c.  133),  the  Heanay. —  Hearsay  evidence  alone 

adverse  party  was  required  to  prove  that  the  witness  has  left  the  state  is  not 

not  only  that  the  cause  had  ceased  to  sufficient.    Collins  v,  lAywrj,  2  Wash, 

exist,  but  also  that   the  witness  was  (Va.)  75. 

within  thirty  miles  of  the  place  of  trial  But  hearsay  evidence  may  be  consid- 

and   was  able  to  attend.     Brown    v,  ered,  in  the  discretion  of  the  court,  in 

Burnham,  28  Me.  38.  connection  with  other  proof  and  the  cir- 

1.  Lesal  Evidence. — Thus  it  was  held  cumstances  attending  the  case.    Lynch 

in  JVew  Tork  that  such  proof  must  be  v,  Thomas,  3  Leigh  (Va.)  682. 

legal  evidence  of  the  fact  to  be  estab-  Where  the  party  at  whose  instance 

lisned,  as  all  other  facts  are  established,  a  deposition  de  bene- esse  was  taken 

Fry  V.   Bennett,    i    Abb.   Pr.  (N.  Y.  wrote  a  letter  to  his  attorney  stating 

Super.  Ct.)  289.  that  he  had  heard  that  the  witness  waa 

Isiuanoe  and  Serrloe  of  Subpcsna —  dead,  this  was  held  to  be  insufficient 

WitnesB  Leaving  State  wlthont  Knowl-  evidence  of  the  fact  to  permit  the  depo- 

edge  of  Party. — Where,  after  a  deposi-  sition  to  be  read.    Ails  v,  Sublit,  3 

tion  was  taken,  deponent  remained  in  Bibb  (Ky.)  204. 

the  jurisdiction  until  one  week  before  Inquiries  were  made  at  the  former 

the  trial,  the  failure  of  the  party  intend-  place  of  business  of  a  witness,  of  per- 

ing  to  use  the  deposition  to  subpoena  sons  who  knew  him,  which  resulted  in 

him  furnishes  no  ground  for  exclusion,  information  that  the  whereabouts  of  the 

Hamilton  v,  M'Guire,  2  S.  &  R.  (Pa.)  witness  were  not  known,  and  that  it  waa 

478.  understood  that  he  was  out  of  the  state. 

Betnm  of  Snbpcsna. — Under  a  rule  in  This    showing  was  held  sufficient  to 

Pennsylvania  providing  that  deposi-  admit  his  deposition  as  that  of  a  non- 

tions  of  witnesses  residing  within  forty  resident,  though  it  was  said  that  such 

miles  of  the  place  of  trial  cannot  be  testimony  was  not  conclusive  evidence 

read  in  evidence,  it  is  necessary  that  a  of  the  fact  of  the  nonresidence  of  the 

subpoena  should  issue  and   be  served  witness.    Renton  v,  Monnier,  77  Cal. 

upon  the  witness  or  returned  not  to  be  449. 

found.     Bibbey  r.  Metropolitan  L.  Ins.  Testimony  to  the   effect   that    the 

Co.,  3  Pa.  Dist.  Rep.  234.  party  offering  the  deposition  had  been 

Return  of  subpoena  that  the  witness  informed  just  before  the  term  of  the 

is  not  to  be  found  is  not  of  itself  suffi-  trial   that   the  witness  had  sailed  for 

cient  evidence.     Minnis  v,  Echols,  a  Europe  and  had  not  returned  was  held 

Hen.  &  M.  (Va.)  31.  sufficient  to  authorize  the  reading  of 

And  a  return  of  nan  est  inventus  by  the  deposition.      Colons  v.  Lowry,  2 

an  officer  in  one  county  is  not  sufficient  Wash.  ( Va.)  75. 

evidence  that  the  witness  has  left  the  Proof  that  the  witness,  who  was  a 

state,  where  the  residence  of  the  wit-  carpenter  with  no  fixed  place  of  abode, 

ness  is  in  a  county  other  than  that  to  had  stated  at  the  time  of  his  examina* 

which     the     subpoena   was     directed,  tion  that  he  intended  to  leave  the  state, 

H irons  v.  Griffin,  2  Harr.  (Del.)  479.  and  that  prior  to  that  time  he  had  been 

Where  the  magistrate  taking  a  depo-  frequently  seen  by  the  affiant,  but  that 
sition  certified  that  "  the  cause  assigned  since  that  time  he  had  not  been  seen, 
by  the*  plaintiff"  for  taking  the  same  and  that  affiant  believed  that  the  wit- 
was  that  the  deponent  was  about  to  ness  was  absent  from  the  state,  was 
leave  the  commonwealth,  etc.,  and  a  admitted  as  sufficient  evidence  to  au- 
subpoena  had  been  issued  and  returned  thorize  the  reading  of  the  deposition, 
that  the  officer  had  made  diligent  search  Guyon  v,  Lewis,  7  Wend.  (N.  Y.)  26. 
for  the  witness  but  that  he  could  not  be  By  Affidavit. — Where  the  practice  i* 
found,   this  was  held  to  be   sufficient  to  serve  an  affidavit  reciting  the  exist- 
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7.  Honreddent  Witnen. — ^Where  the  witness  lives  beyond  the 
reach  of  the  process  of  the  court,  it  is  not  necessary,  in  order  to 
introduce  his  deposition  in  evidence,  to  account  further  for  his 
nonattendance.* 

8.  Presence  of  Witnest  in  Court — ^ElSeot  of. — When  the  witness 
whose  deposition  is  offered  is  present  in  court. at  the  time  his  tes- 
timony is  desired,  his  deposition  cannot,  as  a  general  rule,  be 
read.^     But  this  rule  is  not  of  universal  application,  it  being  held 

ence  of  a  statutory  cause  for  taking  the  thereof.     Todd   v.  Bishop,  136   Mass. 

deposition,  such  an  affidavit  is  prima  386. 

Jacie   proof  of   the   existence   of    the  When  OliiJectlon  ■hoold  be  BalBed. — In 

cause  set  forth.     Patterson  v,  Wabash,  New  Tork  it  was  held  tiiat  the  fact 

etc.,  R.  Co.,  54  Mich.  91.  that  the  witness  lived  out  of  the  state 

And  in  Texas,  when  the  witness  is  a  at  the  time  the  deposition  was  taken 

resident  of  the  county,  an  affidavit  of  was  not  sufficient,  but  the  fact  must  be 

his  absence  is  necessary.     Stafford  v.  made  to  appear  at  the  time  of  the  trial. 

King,  30  Tex.  276 ;  0*Shea  v.  Twohig,  Gardner  x;.  Bennett,  38  N.  Y.  Super. 

9  Tex.  340.     See  also  Wright  v.  Reed,  Ct.  197. 

37  Tex.  366.  Bnfflclenoy  of  Oltfeotion — ^Belief  of  Ob- 

Waiver  of  NeceBsary  Proof. — Counsel  Jectant. — Where   a  witness   is  a  non- 

may  waive  the    necessity  of  evidence  resident  of  the  county  where  the  trial 

establishing  the  right  to  read  a  depo-  is  had,  an  objection  that  the  witness 

sition,  as  where  the  attorney  offering  has  been  in  attendance  upon  the  court, 

the  deposition   asks   to  be    sworn,  in  and  is  at  present,  it  is  believed,  on  his 

order  that  he  may  prove  the  necessary  way  to   the  place  of  trial,  is  insuffi- 

fact,  and   the  adverse  party  expressly  cient.     Eby  v.  Winters,  51  Kan.  777. 

dispenses  with  such  proof;  and  no  ob-  2.  Kansas. — Chicago,  etc.,  R.  Co.  v, 

jection    will   be   heard   thereafter    on  Prouty,  55  Kan.  503. 

such  a  ground.    In  re  Learned*8  Es-  Michigan, — Dunn  f.  Dunn,  11  Mich, 

tate,  70  Cal.  140.  384. 

1.  Alabama. — Memphis,  etc.,  R.  Co.  Missouri. — Schmitz  v.  St. Louis,  etc., 

V.  Maples,  63  Ala.  601.  R.  Co.,  119  Mo.  256;  Priest  v.  Way,  87 

Delaware, — Doe  v.  Welsh,  4  Houst.  Mo.  16. 

(Del.)  233.  New  Tork. — Barron  v.  People,  i  N. 

Georgia. — Broach   v.   Kelly,  71  Ga.  Y.  386;  Guy  on  v.  Lewis,  7  Wend.  (N. 

698.  Y.)  26. 

Iowa. — Nevan  v.  Roup,  8  Iowa  207.  Pennsylvania. — Stiles  v,  Bradford,  4 

Kentucky. — Collins    v,   Richart,    14  Rawle  (^a.)  394. 

Bush  (Ky.)  621.  Tennessee. — Puryear    v,     Reese,    6 

Maryland, — Matthews  v.   Dare,   20  Coldw.  (Tenn.)  21. 

Md.  248.  r^yjcaj.— Elliot  v.  Mitchell,  28  Tex. 

Nebraska. — Sells    v.     Haggard,    21  105;  Boetge  v,  Landa,  22  Tex.  105. 

Neb.  357 ;  Grimes  Dry  Goods  Co.  v,  Vermont. — Doc  v,  Adams,   i  Tyler 

Shaffer,  41  Neb.  112.  (Vt.)  197. 

New    ror)^.— Donnell  v,   Walsh,  6  Beftuud  of  Witness  to  Testuy.— If  a 

Bosw.  (N.  Y.)  621.  witness  is  present  in  court  his  deposi- 

North      Carolina.  —  Bamhardt     v,  tion  cannot  be  read,  and  if  he  is  called 

Smith,  86  N.  Car.  473.  to  the  stand  and  declines  to  testify  upon 

Texas. — O'Shea  v,  Twohig,  9  Tex.  the  ground  that  he  will  criminate  him- 
336.  self,  and  is  consequently  excused,  the 
Virginia. — Tompkins    v,   Wiley,    6  deposition  is  not  thereby  rendered  ad- 
Rand.  ( Va.)  2|2.  missiblc.    Hayward  v.  Barron,  38  N.  H. 

Vonraildenoe  Shown  by  DopoattlOB. —  366. 
The  deposition  of  a  witness  taken  on  Refusal  of  Party  to  EaEamJne. — Where 
commission  in  anu.uerbtate,  describing  an  affidavit  was  made  under  Code 
him  as  a  resident  of  that  state,  is  ad-  Miss.  1871,  §  1076,  and  justice  re- 
missible where  it  does  not  appear  that  quired  the  examination  of  the  witness 
the  witness  is  within  the  state  in  in  open  court,  and  the  complainant  pro- 
which  the  trial  takes  place  at  the  time  duced  the  witness  in  open  court  and 
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in  some  jurisdictions  that  the  presence  in  court  of  a  nonresident 
witness  will  not  preclude  the  reading  of  his  deposition.^ 

Boftding  itopoiitlen  m  Adadaiion. — And  the  deposition  of  a  party  to  a 
suit  may  be  read  in  evidence  as  an  admission  against  him,  though 

then  declined  to  examine  hixn,  it  was  been  taken  is  in  court  and  the  depost- 

held  that  a  deposition  preTiousljr  taken  tion  is  allowed  to  be  read,  the  adverse 

could  not  thereafter  be  used.     Ogden  t;.  party  may  examine  the  witness  viva 

Guice,  56  Miss.  332.  voce.    Thayer  v.  Gallup,  13  Wis.  540; 

WltnesB  Called  by  AdTene    Party. —  Turney  i\  Officer,  3  Head  (Tenn.)  567; 

When  a  nonresident  witness  is  present  Ford  v.  Ford,  11  Humph.  (Tenn.)  89; 

at  the  trial  at  the  instance  of  the  ad-  Bradley  t'.  Geiselman,  17  Hi.  571  ;  Frink 

verse  party,  and  is  examined  and  dis-  v.  Potter,  17  III.  408. 
charged  by  such  party,  the  party  who        And  it  seems  that  a  witness  so  called 

procured  the  deposition   may  read  it  and   examined  is  the   witness  of  the 

after  the  witness  has  been  thus  exam-  party  who  reads  the  deposition.    Ford 

ined  and  discharged,  if  the  witness  is  v.  Ford,  it  Humph.  (Tenn.)  89. 
not  then  present.     Shirts  v.  Irons,  37        In  South  CaroUiia,  under  a  statute 

Ind.  9S.  providing  for  the  taking  of  depositions, 

HarmleBB    Error  In   Admitting. — Al-  and  that  depositions  so  taken  shall  be 

though  it  is  error  to  admit  the  deposi-  read  at  the  trial,  subject  to  the  right  of 

tion  of  a  witness  who  is  present  in  court  the  other  party  to  require  the  personal 

and  ready  to  testify,  yet  if  the  witness  attendance   and   viva  voce    examina- 

is  thereafter  called  by  the  party  against  tion  of  the  witnesses  at  the  trial,  it  was 

whom   the  deposition  was  taken,  and  held  that  the  depositions  might  be  read 

testifies  to  substantially  the  same  facts,  notwithstanding  the  attendance  of  the 

the  error  is  harmless.     Chicago,  etc.,  witnesses  at  the  trial  and  their  examina- 

R.  Co.  V.  Prouty,  55  Kan.  503.  tion  in  open  court,  and  that  the  rale 

Bxceptloa  to  the  Rule. — Where  the  governing  in  the  case  of  a  deposition 

deposition  of  a  nonresident  had  been  de  bene  esse  did  not  control.   McLaurin 

taken,  and  he  subsequently  moved  into  v.  Wilson,  16  S.  Car.  402. 
the  county  and  was  present  as  a  wit-        InOalifomla  the  deposition  of  a  party 

ness  at  the  trial,  but  there  stated  that  to  a  suit  may  be  read  although  he  is 

he  had  recently  been  ill,  and  that  by  present  in  court  at  the  time  (Code  Civ. 

reason  thereof  his  recollection  was  so  Pro.  ^  2021).     Johnston  v,  McDuffee, 

affected  that  his  mind  was  not  in  aeon-  83   Cal.  30;  Newell   v.   Desmond,   74 

dition   to  remember  what    really   did  Cal.  46. 

happen,  that  when  he  made  his  depo-         Although  in  Grigsby  v.  Shwarz,  82 

sition  he   was  well  and  his  memory  Cal.   278,  it  was  held  that  the  court 

better  than  it  was  at  the  trial,  it  was  might,  in  its  discretion,  either  admit  or 

held  that  the  deposition  was  admissi-  exclude  such  a  deposition,  when  offered 

ble  where  it  appeared  that  the  testi-  on  behalf  of  the  party  himself, 
mony  therein  was  pointed,  clear,  and        In  Georgia  it   was   held  that  under 

positive,  while  that  told  on  the  stand  section  3S93  of  the  code,  which  provides 

was  doubtful,  hesitating,  and    uncer-  that  ^  in  all  counties  in  this  state  where 

tain.    Tift  v.  Jones,  74  Ga.  469.    Sec  there  is,  or  may  be,  a  city  of  ten  thou> 

also  Emig  v.  Diehl,  76  Pa.  St.  359.  sand  inhabitants  and  upwards,  either 

1.  Delatxfare. — Flinn  v.  Philadelphia,  party  litigant  in  any  court  of  record  in 

etc.,  R.  Co.,  I  Houst.  (Del.)  469.  any  such  county  may,  without  any  or- 

lUimois, — Frink  v.  Potter,  17  111.  408;  der  or  commission,  take  the  deposition 

Bradley  v.  Geiselman,  17  111.  571.  of  any  witness  or  witnesses  in  said  case. 

New  Tork. — Phenix  v,  Baldwin,  14  whether  resident  in  the  county  or  not. 

Wend.  (N.  Y.)  62.  upon    giving  the  opposite  party  five 

North  Carolina. — Meredith  v.  Kent,  days'  notice  of  the  time  and  place,  with 

I  Mart.  (N.  Car.)  28.  names  of  the  witnesses,"  a  deposition 

Tennessee. — Ford  f.  Fond,  xi  Humph,  so  taken  maybe  read  in  evidence,  in 

(Tenn.)  89;  Tumey  t>.  Officer,  3  Head  the  discretion  of  the  court,   notwith- 

(Tenn.)    567  ;    Purycar    v.    Reese,   6  standing  the  presence  of  the  witness  at 

Coldw.  CTenn.)  21.  the    trial.      Western,  etc.,  R.  Co,   tf, 

Rlgkt    to    Cross-examlBe     Orally. —  Bussey,  95  Ga.  584. 
Where  a  witness  whose  deposition  has        But  it  was  also  held  that  a  deposition 

670  Volume  VI 


Introdvotion  in  Svidonoe.         DEPOSITIONS.  Identity  of  WitnoM. 

he  is  present.^    So  the  deposition  of  a  witness  who  is  examined 

orally  on  the  stand  may  be  read  to  contradict  him.* 

9.  Identity  of  Witness. — When  it  is  proposed  to  read  a  deposi- 
tion in  evidence  it  should  appear  that  the  deposition  which  is 
offered  is  that  of  the  witness  whose  deposition  was  directed  to  be 
taken  ;^   the  reason  for  the  rule  seems  to  be  based  upon  the 

taken  under  section  3878  of  the  code,  New  Tork. — Brown  v.  Southworth, 

which  provides  that**  if  the  stateof  facts  9  Paige  (N.  Y.)  351. 

on  which  the  commission  issued  ceases  Immaterial  VarlanceB  In  the  Name  of 

to  exist  before  the  trial  of  the  cause,  and  the  Wltneas  will  not  render  the  deposi- 

the  witness  is  then  accessible  by  sub-  tion  invalid,  especially  where  the  sound 

poena,  the  testimony  taken  on  inter-  is  the  same;  but  where  there  is  a  clear 

rogatories  cannot  be  used,"  could  not  difference   between   the   name  of   the 

be  read  over  the  objection  of  the  op-  witness  in  the  commission  and  in  the 

posite  party  when  the  witness  was  pres-  deposition,  the  deposition  should  be  ex- 

ent  in  court.     East  Tennessee,  etc.,  R.  eluded.    Strayert'.Wilson,  54lowa565. 

Co.  V,  Kane,  92  Ga.  187.  Where  a  notice  of  the  taking  of  the 

In  WlBCOnBln. — In  Wisconsin   it  was  deposition  of  Mrs.  J.  V.  P.  was  given, 

held  that  when  the  reason  of  taking  a  the  deposition  i^  not  objectionable  be- 

deposition  is  that  the  witness   resides  cause  signed  by  Emily    P.,   she   being 

more  than  thirty  miles  from  the  place  the  wife  of  J.  V.  P.     Kent  v.  Buck,  45 

of  trial,  the  presence  of  the  witness  will  Vt.  18. 

not  preclude  the  reading  of  his  deposi-  The  fact  that  a  deposition  is  certified 

tion  if  he  still  lives  at  the  same  dis-  to  be  the  deposition  of  J.  G.  and  that 

tance,  and  the  court  has  a  discretion  to  it  is  signed   T.   H.  G.   is    immaterial, 

admit  or  exclude  it.   Thayer  v,  Gallup,  Reeder  v.  Holcomb,  105  Mass.  93. 

13  Wis.  540.     But  in  that  case  the  court  The  difference  between  the  name  of 

stated  it  to  be  the  better  practice  to  the  witness  in  the  caption  of  the  return 

exclude  the  deposition.  and  the  name  of  the  person  answering, 

1.  Hatch  V,  Brown,  63  Me.  410;  Gil-  whose  name  is  used  in  the  certificate, 
Christ  V.  Partridge,  73  Me.  214;  Bogie  is  not  a  material  variance  where  the 
V.  Nolan,  96  Mo.  85,  overruling'  Priest  return  otherwise  shows  that  the  depo- 
ts. Way,  87  Mo.  28;  Scott  v,  Indian-  sition  intended  was  taken.  Cain  v. 
apolis  Wagon  Works,  48  Ind.  75 ;  Gil-  Loeb,  26  La.  Ann.  616. 

bert  V,  Toby,  21    Vt.  306 ;    Meier  v,  A  deposition  taken  on  '<  interrogate- 

Paulus,  70  Wis.  165.  ries  to  be  put  *  ♦  *  to  M.  H.  B.,  of  J., 

The  erroneous  refusal  to  permit  the  Wisconsin,   laborer, "  and  which  pur- 

reading  of   such   a  deposition  is  not  ports  by  its  caption  to  be  a  deposition 

cured  by  the  calling  of  the  party  by  the  of  M.  H.  B.,  of  S.,  Ohio,  and  in  which 

adverse  ptrty  and  his  examination  upon  the  deponent  states  that  his  occupation 

the  trial,   ^ier  i\  Paulus,  70  Wis.  165.  is  that  of  a  peddler,  is  admissible  where 

2.  Thayer  v.  Gallup,  13  Wis.  540.  the  proof  showed  that  the  deponent  is 
Extent  of  Oroas- examination  Fennla-  the  same  person  to  whom  the  inter- 
lude.— But  a  witness  should  not,  on  rogatories  were  addressed.  Smith  v. 
cross-examination,  be  asked  to  read  his  Castles,  i  Gray  (Mass.)  108. 
deposition  or  any  part  of  it  to  the  jury,  lEUsiMIllnc. — In  the  absence  of  a  con- 
and  it  is  generally  improper  to  inquire  test  as  to  the  identity  of  a  person  whose 
of  him  respecting  it,  further  than  to  deposition  was  sought  to  be  taken,  the 
afford  him  an  opportunity  to  make  ex-  mere  fact  that  the  name  of  the  witness 
planations.  Haines  v.  Republic  F.  Ins.  whose  answers  were  directed  to  be 
Co.,  52  N.  H.  467.  taken  was  not  similarly  spelled  by  the 

S.  Illinois, — Scboles  v.  Ackerland,  13  witness  in  signing  his  deposition  is  im- 

111. 650;    McCoy  V*  People,  71  111.  xii.  material.    International,  etc.,  R.  Co.  v. 

Iowa. — Glenn  v,  Gleaton,  61  Iowa  28 ;  Kindred,  57  Tex.  491. 

Strayer  v.  Wilson,  54  Iowa  565 ;  Pil-  An  Omission  or  Mlmtatement  of  the 

mer  v.  Branch  of  State  Bank,  x6  Iowa  Middle  Name  in  the  deposition  will  not 

321.  render  it  objectionable  for  that  cause. 

J/i>jf>«f>/i.— Henderson  v,  Cargill,  Allen  v.  Taylor,  26  Vt.  599;  Hopkin- 

31  Miss.  3^.  son  9.  Watson,  17  Vt  91. 
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resulting  want  of  notice  on  the  one  hand  and  the  limited  author- 
ity in  the  officer  before  whom  the  deposition  is  taken  on  the 
other,  for,  being  authorized  to  take  the  deposition  of  one  person, 
his  powers  must  be  strictly  pursued,  and  he  cannot,  acting  under 
that  authority,  take  the  deposition  of  another  person. 

10.  Identity  of  Came. — It  must  also  appear,  when  it  is  proposed 
to  read  a  deposition  in  evidence,  that  the  deposition  is  offered  in 
the  cause  in  which  it  was  taken. ^ 

11.  Incompetency  of  Witness  Bemoved. — If  a  witness  is  incom* 
petent  at  the  time  his  deposition  is  taken,  but  subsequently  that 
incompetency  is  removed,  the  deposition  is  admissible.* 

12.  Incompetency  of  Witness  after  Deposition  Taken. — And  it  has- 
likewise  been  held  that  subsequent  incompetency  will  not  render 
inadmissible  the  deposition  of  a  witness  competent  at  the  time  it 
was  taken.* 

13.  Deposition  Incomplete — a.  Refusal  to  Answer. — Material 
and  pertinent  questions  must  be  answered,  and  a  refusal  by  the 

Idem   Sonans. — The   spelling  of  the  Mo.  92;    Louisville,  etc.,    R.   Co.   v^ 

first  name  of  a  witness    "Lewis"  in-  Chaffin,  84  Ga.  519. 

stead  of  **  Louts  "  is  Iminaterial.    Marr  2.  Hajrnes    v,   Kowe,  40  Me.    181 ; 

V.  Wetzel,  3  Colo.  3.  Vanscoi'   v,  Stinchcomb,   29  W.  Va. 

PreBumptlon. — It   will    not    be    pre-  363;     Oliver     v,    Moore,    la    Heisk. 

Bumed  that  the  commissioners  exam-  (Tenn.)  483 ;  Fielden  v.  Lahens,  a  Abb^ 

ined  the  wrong  witness,  though  thej  App.  Dec.  (N.  Y.)  iii. 

fail  to  state  expressly  in  their  return  Contra. — In   Alabama   the    contrary 

that  the  one  examined   was  the  one  was  held,  at  least  in  effect.    In  Scales 

named  in  the  commission.     Flournoj  v.  Desha,  16  Ala.  308,  a  deposition  of  m 

V,  Jefferson ville    First  Nat.  Bank,  79  witness  was  taken  at  a  time  when  he- 

Ga.  810.  was  incompetent  and  his  competency 

Witness  Known  to    Adverse  Party. —  was  afterwards  restored;  a  second  dep- 

A  discrepancy  between  the  interroga-  osition   was   taken  while  the  first  re* 

tories   and   the  deposition  as    regards  mained   on   file,  in  which  the  witness- 

the  name  of  the  witness  will  not  be  suf-  merely  stated  that  *'  the  facts  deposed- 

ficient  to  exclude  the  testimony  where  it  to  in  the  deposition  of  his,  as  aforesaid 

is  conceded  that  the  adverse  party  knew  first  taken,  are  true,"  and  it  was  held- 

the  person  intended  to  be  examined  and  that  this  would  not  authorize  the  admis- 

directed  his  cross-examination  accord-  sion    of   the    first   deposition   as   evi- 

ingly.    Tompkins  v,  Williams,  19  Ga.  dence. 

5^.  3.  Cameron  v,  Cameron,   15  Wis.  i  ; 

Witness    Known   by   Two    Names. —  Keran  v.  Trice,  75  Va.  690 ;  Smith  v. 

Where  a  person  whose  deposition  is  to  Profitt,  83  Va.  832;  Sabine  v.  Strongs 

betaken  is  clearly  pointed  out  in  the  6  Met.  (Mass.)  370;  Allen  v,  Russell^ 

notice,  the  spirit  as  well  as  the  letter  78  Ky.  105. 

of  the  statute  is  complied  with,  and  if  m  Missonxl  the  competency  of  the 
the  person  is  known  and  designated  witness  must  be  decided  by  the  law  as- 
equal  ly  well  by  either  of  two  names,  it  exists  when  the  deposition  is  offered, 
the  party  giving  the  notice  may  use  Messimer  v.  McCray,  113  Mo.  383. 
whichever  he  chooses,  and  if  the  wit-  m  West  Virginia  it  was  held  that  ai 
ness  wishes  to  sign  the  other  name  and  party  in  a  chancery  cause  testified  wherv 
does  sign  it  to  the  deposition,  that  fact  the  deposition  was  used  and  not  wherr 
will  not  render  it  inadmissible.  Kent  it  was  actually  taken,  and  though  he 
T'.  Buck,  45  Vt.  18.  was  competent  to  testify  at  the  latter 

1.  See  supra y  XIV.  Cap f ion;  infra,  time,  if  he  subsequently  became  incom- 

XVII.    20.   Effect  of  Amendment  of  petent    his   deposition   should    be   ex-- 

Process  or   Pleading   after    Taking  eluded.     Seabright  f .  Seabright,  28  W. 

Deposition,      Mincke   v.  Skinner,   44  Va.  413. 
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witness  to  answer  such  a  question  is  sufficient  reason  for  exclud- 
ing the  deposition.* 

IMsoretion  «f  Court. — But  a  discretion  is  exercised  by  the  courts  in 
this  regard,  and  the  simple  failure  or  refusal  to  answer  a  question 
has  been  held  insufficient  of  itself  to  warrant  the  exclusion  of 
the  whole  deposition;^  and  where  there  is  nothing  to  show  that 

1.  Mosely  v.  Moselj,  Cam.  &  N.  (N.  Deposition  BnbBtantlally  Ck^mplete. — 

Car.)  533;  Chase  V.  Kenniston,  76  Me.  Where  a   deposition    is    substantially 

.310 ;  Smith  v.  Griffith,  3  Hill  (N.  Y.)  completed  and  signed  by  the  deponent 

333;    Nicholson  v,  Desobry,    14   La.  and  certified  by  the  magistrate,  and  it 

Ann.  81  ;  Stonebreaker  v.  Short,  8  Pa.  appears  that  the  witness  refused  to  an- 

St.  155 ;  Hadra  v.  Utah  Nat.  Bank,  9  swer  a  cross-interrogatory  which  only 

Utah  412.  asked  for  a  more  particular  statement 

OommlMiion   Irregiilarly    Bxeeuted. —  of  facts  to  which  the  witness  had  testi- 

And  where  a  commission  was  irregu-  fied,  and  which  was  the  last  which  the 

larly  executed,  in  that  the  witness  was  adverse  party  proposed  to  put,  it  was 

'examined  generally  and  not  as  to  the  held  that  the  deposition  was  admis- 

interrogatories  annexed,  and  failed  to  sible,  the  witness  having  died  before 

.answer  them  all,  the  depositions  were  any  further  opportunity  was  offered  to 

-held  inadmissible.     Miller  v.  Dowdle,  procure  an  answer  to  the  interrogatory 

1  Yeates  (Pa.)  404.  in  question.     Fuller  v.  Rice,  4  Gray 

But  where  a  commission  was  executed  ( Mass.)  343. 

i>y  commissioners  on  both  sides  and  in  IrreleTant,   Immaterial,    or   Imperil- 

the  presence  of  the  party  objecting  to  nent    QueBtlonB.  —  Failure    to    answer 

its    introduction,   the    deposition    was  irrelevant,  immaterial,  or  impertinent 

admitted,   notwithstanding  all  the  in-  cross -interrogatories  is  not  a  ground 

-terrogatories  were  not  answered.  Stew-  for    the   exclusion    of    a    deposition, 

.art  r.  Ross,  i  Yeates  (Pa.)  148.  Nicholson  v.  Desobry,  14  La.  Ann.  81; 

In  Indiana  it  was  held  that  a  refusal  Keller  v.  B.  F.  Goodrich  Co.,  117  Ind. 

of  a  witness  to  answer  a  question  was  556;  Akers  v.  Demond,  103  Mass.  318, 

«not  a  ground  for  a  motion  to  suppress,  White  v.    Solomon,    164    Mass.    516; 

^but  that  the  party  should  resort  to  the  Crossgrove  v,  Himmelrich,  54  Pa.  St. 

'Course  of  having  the  witness  punished  203. 

for  contempt.     Keller  v,  B.  F.  Good-  A  deposition    of   a  witness  should 

rich  Co.,  117  Ind.  556.  not  l>e  excluded  merely  because  he  has 

Harmless  Error. — Where  a  question  omitted  to  answer  one  of  the  questions 

is  not  answered,  the  deposition  is  er-  propounded   which   was  prima  facie 

Toneously  admitted,  but   if  the   facts  impertinent,   and   a  direct  answer   to 

^which  are   called    for    by   the    unan-  which  could  not  benefit  the  party  by 

swered  question  are  fully  answered  in  whom  it  was  propounded.    Gibson  v. 

•other  parts  of  the  deposition,  the  error  Goldthwaite,  7  Ala.  281. 

is  harmless.    Stone  v.  Evans,  32  Minn.  Inadvertence  of  Officer. — So  where  the 

-243.      See  also  Tedrowe  v»  Esher,  56  officer  inadvertently  propounded  and 

ind.  443.  wrote  an  interrogatory  diffierent  from 

3.  In  the  case  of  a  deposition  taken  the  interrogatory  filedj^  and  the  witness 

(Under  a  commission,  the  omission  or  answered  the  question  as  erroneously 

refusal   of    the    deponent    to    answer  asked,  it  was  held  to  be  no  objection  to 

'Some  of   the  interrogatories   may  or  the  deposition,  in  view  of  the  fact  that 

may  not  be  a  sufficient  reason  for  re-  the  question  as  it  properly  appeared 

^ectinp:  the  deposition,  according  to  called      for      immaterial      testimony, 

circumstances.     Savage  v,  Birckhead,  Richmond     v,    Sundburg,     77     Iowa 

-20  Pick.  (Mass.)  167.  255. 

Party  Not  Sacrificed  to  Witness. — It  is  Last  General  Interrogatory. — If  the  last 

'discretionary  with  the  court  to  allow  general  interrogatory  is  not  answered, 

a  deposition  to  be  read  when  the  de-  the  deposition  will  in  general  be  sup- 

^onent  has  refused  to  answer  a  ques-  pressed.     Kimball  v,  Davis,  19  Wend, 

tion,  as  a  party  should  not  be  sacri-  (N.  Y.)  437. 

ficed  to  his  witness.    Thill  v.  Perkins  But  the  rule  does  not  apply  where 

\                  Electric  Lamp  Co.,  63  Conn.  478.  the  adverse  party  is  not  prejudiced  by 
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the  paper  offered  does  not  contain  the  whole  evidence,  such  an 
objection  will  not  be  available.^ 

b.  Answers  Not  Full  or  Responsive. — ^While  an  answer 

which  is  not  responsive  or  germane  to  the  interrogatory  may  be 
stricken  out  *  the  failure  of  a  witness  to  answer  an  interrogatory 
fully  or  directly  will  not  necessarily  render  the  deposition  inad- 
missible,* but  a  clear  evasion  of  the  truth  or  a  wilful  withholding 

the  omission.     Semmena  v.  Walters,  Bubsta&tlally  RafponsiTe — When  the 

55  Wis.  675.  answer  is  substantiaUy  responsive   to 

And   where  a  commission  was  re-  the    question    it  is    sufficient.    In    re 

turned  without  an  answer  to  a  general  Neill,  i3  Phila.  (Pa.)  160;  McCarver  v. 

interrogatory,  it  was  sent  back  for  an-  Nealej.  i  Greene  (Iowa)  360  ;    Heard 

swer.     Hinklej  v.  Insurance  Co.,  4  Pa.  v,  McKee,  26  Ga.  332. 

St.  470.  Wlio     may   Ottfeet.— The     objection 

Where  the  last  general  question  was  must  come  from  the  party  injured, 
"state  anything  else  you  may  know  Cole  v,  Choteau,  18  111.  439. 
that  would  be  of  benefit  to  the  defend-  Facta  Aaeertatiiatole  from  Other  An- 
ant,"  etc.,  the  question  was  held  to  be  iwen. — ^The  admission  of  a  deposition 
improper  and  a  failure  to  answer  it  not  as  evidence  is  not  erroneous  merely  be- 
a  ground  for  the  suppression  of  the  cause  one  or  two  of  the  questions  pro- 
deposition.  Allen  V.  Hoxey,  37  Tex.  320.  posed  upon  the  cross-examination  were 

And  the  statement  at  the  end  of  the  not  directly  answered  as  they  should 

deposition,     ^  and     deponent     further  have  been,  if  the  facts  thereby  sought  to 

knoweth  not,"  was  held  to  be  a  suAicient  be  elicited  may  be  ascertained  from  an- 

substitute  for  an  answer  to  the  last  gen-  swers  in  other  parts  of  the  deposition, 

eral  interrogatory.    Gates  t>.  Beecher,  and   there  is   nothing  in  the  answers 

60  N.  Y.  518.  given  from  which  an  inference  might 

Interrogatories  Oltfectod  to.— Where  arise  that  the  witness  designed  to  an- 

one  party  iiled  a  list  of  interrogatories  swer  evasively.     Spence  v.  Mitchell,  9 

to  be  annexed  to  the  commission,  and  Ala.  744 ;  Gulf  City  Ins.  Co.  v,  Ste- 

the  other  party  objected  to  each  and  phens,5i  Ala.  121;  Nladuelv.  Mousseau, 

every  one  of  them  for  form  and  sub-  28  La.  Ann.  691;  McCarty  v.  Edwards, 

stance,  and  waived  the  cross-examina-  24  How.  Pr.  (N.  Y.  Supreme  Ct.)  236. 

tion,  and  in  taking  the  deposition  no  Duplication  of  Teatlmony. — When  the 

answers  were  given  to  a  part  of  the  in-  witness    refuses    to   answer  questions 

terrogatories,   it  was  held  that  under  on    cross-examination,  the  answers  to 

the  circumstances,  the  defendant  hav-  which  would  be  simply  a  detailing  of 

ingspecially  objected  to  all  of  the  inter-  answers  already  made,  the  deposition 

rogatories,  he  could  not  be  heard  to  will  not  t>e  rejected.     Fuller  v.  Rice,  4 

object  that  they  were   not   answered.  Graj'  (Mass.)  343. 

Dole  V,  Wooldredge,  142  Mass.  161.  A  question  has  been  held  to  be  suf- 

1.  Chippewa  Valley  Bank  v.  Ashe-  ficiently  answered  when  the  witness 
ville  Nat.  Bank,  116  N.  Car.  815.  refers  to  and  adopts  his  answer  to  a 

2.  Smith  v.  Ellison  (Col.  App.  1895),  former  question.  St.  Anthony  Falls 
40  Pac.  Rep.  502 ;  Stepp  v.  National  L.,  Water- Power  Co.  v,  Eastman,  20  Minn. 
etc.,  Assoc,  37  S.  Car.  417.  377. 

8.  Todd   V,  Bishop,  136  Mass.  386  ;  MUIeadlng  Wltneaa.— -Where  the  fail- 

Fassin   v.   Hubbard,    55    N.   Y.    466;  ure  to  reply  directly  and  intelligibly  to 

Trowbridge  v.  Sickler,  54  Wis.  306.  a   portion  of  a  cross- interrogatory  is 

Natural  Interpretation  Applied. — An  manifestly  attributable  to  the  careless 
objection  to  the  reading  of  a  deposition  and  obscure  handwriting  of  the  cross- 
on  the  ground  that  a  cross-in terroga-  interrogatories,  and  the  officer  who 
tory  is  not  fully  or  properly  answered  took  the  deposition,  as  well  as  the  wit- 
is  not  tenable  if  the  answer  is  as  full  ness.  misread  the  question  and  it  was 
and  minute  as  the  interrogatory  nat-  put  and  read  under  a  mistake,  the  dep- 
urally  and  fairly  interpreted  calls  for.  osition  should  not  be  excluded  because 
McMahon  7'.  Davidson,  12  Minn.  357;  of  evasion  or  the  like,  when  on  inspec- 
Thomas  v,  Kinsey,  8  Ga.  431 ;  Powell  tion  of  the  original  manuscript  it  ap- 
V.  Augusta,  etc.,  R«  Co.,  77  Ga.  192.  pears  that  the  answer  was  honestly 
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of  facts  may  work  such  a  result.^ 

c.  Absence  of  Cross-examination. — It  may  be  stated  in 

general  terms  that  a  deposition  is  incomplete  and  inadmissible 
unless  an  opportunity  has  been  offered  the  adverse  party  to 
cross-examine  the  witness,^  but  in  equity  a  deposition  is  not 
inadmissible,  of  course,  for  want  of  cross-examination,^  though 

made  and,  notwithstanding  the  mistake,  inquiry,  and  that  the  deposition  should 

the  question  intended  to  be  put  bj  the  be  excluded.    Robinson  v.  Boston,  etc., 

adverse    party   was  substantially   an-  R.  Corp.,  7  Allen  (Mass.)  393. 

swered  in  the  last  clause  of  the  answer  BTmilon  Appearing  from  TarlaBce  in 

of  the  witness.     Robinson  v,  Boston,  Direct  aad  Oroas-examlnatloos. — A  dif- 

etc.,  R.  Corp.,  7  Allen  (Mass.)  393.  ference  in  statements  in  the  answers  to 

Fault  of  Officer. — Where  a  deposition  the  direct  interrogatories  and   to  the 

is  taken  upon  oral  interrogatories,  but,  cross-interrogatories,    which    shows   a 

the  adverse  party  being  absent,  cross-  suppression  of  some  material  fact,  will 

examination  is  on  written  cross-inter-  furnish  a  ground  for  the  exclusion  of 

rogatories,  the  fact  that  sonie  of  the  the  deposition.  Tompkins  v.  Williams 

cross  interrogatories  are   not  as  fully  19  Ga.  569. 

answered  as  they  might  have  been,  or  Bfftct  at  Admlaslim. — Where  a  wit- 
are  evasively  answered,  because  of  the  ness  does  not  answer  questions  specif- 
failure  of  the  officer  to  require  the  wit-  ically,  and  with  the  directness  required 
ness  to  answer  fully  and  exactly,  ere-  or  which  could  have  been  obtained 
ates  no  ground  for  suppressing  the  upon  an  oral  examination,  to  pre- 
deposition.  Trowbridge  v,  Sickler,  54  vent  inevitable  delay  in  obtaining  a 
Wis.  306.  re-execution   of   the    commission    the 

In,  Loulfllaiia  it  was  held  that  a  depo-  court  may  consider  the  answers  in  sub- 

sition   can   no  more   be    rejected    for  stance  as  an  admission  on  the  part  of 

imperfect  and  evasive  answers  to  cross-  the  witness.     In   re    Neill,  12  Phila. 

interrogatories,  though    the    witness's  (Pa.)  160. 

credit  be  thereby  affected,  than  his  tes-  Vagne  Interrogatories. — A  deposition 

timony  in  chief  on  the  stand  could  be  should  not  be  excluded  upon  the  ground 

stricken    out  for    similar  answers  on  that  the  interrogatories  are  vague  and 

cross-examination.  Lurty  v.  Maryman,  indefinite   as  to  the  person  of  whom 

12  Lia.  Ann.  180.  inquiry  was  made  of  the  witness,  where 

1.  A  deposition  will  he  excluded  if  it  appears  from  the  answers  that  the 

the  testimony  is  evasive,  irresponsive,  witness  knew  to  whom  the  interroga- 

or  untruthful,  or  if  the  witness  has  not  tories   referred.      Florida  R.,  etc.,  Co. 

fully  and  fairly  answered  the  cross-in-  v,  Webster,  25  Fla.  394. 

^errogatories.    Terry   v,    McNiel,    58  2.  Cazenove  v,  Vaughan,  i  M.  &  S. 

Barb.  (N.  Y.)  341.  6;  Atty.-Gren.  v.  Davison,  i    McCl.  & 

Wnfttl  Withlioldliig  of  Facts. — A  depo-  Y.  160;  Abbott  v.  Pearson,  130  Mass. 

sition  is  not  to  be  wholly  rejected  for  191;  Stonebreaker  v.  Short,  8  Pa.  St. 

the  omission  of  the  witness  to  answer  a  155 ;  Bigoney  v.  Stewart,  68  Pa.  St.  318. 

particular    interrogatory   fully,   unless  Deposition  of  a  Party. — A  party  who 

his  answer  is  so  imperfect  or  evasive  as  testifies  in  his  own  behalf  but  fails  to 

to  induce  the  court  to  believe  that  he  present  himself  at  the  proper  time  for 

wilfully  kept  back  material  facts  within  cross-examination  forfeits  the  right  to 

his  knowledge.    Stratford  v.  Ames,  8  use  a  deposition.     Paige  v.  Stephens, 

Allen  (Mass.)  577;  Aicardi  f.  Strang,  23   Mich.  357;    Oxford    Iron    Co.  v. 

38  Ala.  326;  Greenman  v.  O'Connor,  C^inchett,  44  Ala.  487. 

35  Mich.  30.  8.  Thus  if  the  witness  refuses  to  an- 

Where  a  witness,  who  was  distinctly  swer  questions  put  on  cross-examina- 
asked  when  and  where  a  certain  docu-  tion,  the  party  takine  the  deposition 
ment  material  to  the  issue,  and  which  will  not  be  deprived  ofthe  direct  exam- 
purported  to  be  executed  on  a  certain  ination,  because  upon  application  to 
day  and  at  a  certain  place,  was  in  fact  the  court  the  witness  would  have  been 
made  and  sig^^,  answered,**  The  paper  compelled  to  answer.  Courtenay  v. 
speaks  for  itself,"  it  was  held  that  there  Hoskins,  2  Russ.  253. 
was  a  clear  evasion  of  the  point  of  the  So  when    the  witness    dies    before 
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circumstances  may  warrant  its  exclusion  when  there  is  a  manifest 
intention  to  prejudice  the  right  of  the  adverse  party.*  However, 
the  modem  doctrine  at  law  has  received  a  more  flexible  construc- 
tion, and  it  is  held  that  a  substantial  completion  of  the  deposition 
is  sufficient.* 

14.  By  Whom  Written. — Where  the  deposition  is  required  to  be 
written  by  a  certain  person,  as  by  the  officer  before  whom  it  is 
taken,  the  court  may  refuse  to  hear  expert  evidence  upon  the 
question  of  the  handwriting  in  which  the  deposition  appears.* 

15.  How  Written. — Though  usually  the  interrogatories  and  the 
answers  thereto  constitute  the  deposition,  it  is  not  necessary  that 
the  answers  should  immediately  follow  the  interrogatories  to 
which  they  relate.^     But  a  deposition  taken  under  a  commission 

cross  -  examination,   the   deposition  is  deposition    alreadj  taken.     Timms  v, 

admissible.      Arundel    v.   Arundel,    i  Wayne,  i  Handy  (Ohio)  400. 

Rep.  in  Ch.  90.  8.  Bailey  t\ Brooks,  11  Heisk. (Tenn./ 

1.  If  the  witness  secretes  himself  so  1.  See  also  supra,  XV.  Certificate^ 
that  cross-examination  cannot  be  had,  trndXll.  Proceedings  before  tke  Officer, 
the  deposition  will  be  suppressed.  In  TMiana  it  was  helcf,  under  a  stat- 
Flavell  V.  Flavell,  ao  N.  J.  £q.  211;  ute  authorizing  the  suppression  of  a 
Flowerday  v.  Collett,  x  Dick.  288.  deposition   when   the  ground  therefor 

Adyene  Witness. — A  deposition  taken  appears  from  evidence  adduced  on  the 

in  another  state  in  behalf  of  complain-  trial,   that  parol  testimony  cannot  be 

ant,  on  notice,  was  suppressed  because  received  to  prove  that  a  deposition  was 

the   witness,  who  was  the  defendant,  written  by  the  attorney  of  the  party, 

refused  to  answer  some  of   the  com-  but  tliat  the  fact  must  appear  from  the 

plainant's  questions,  though  they  were  evidence  adduced  upon  the  trial  of  the 

proper ;   introduced  impertinent  mat-  issues  of  the  cause.     Truman  v,  Scott, 

ter  in  his  own  favor  in  his  answers  to  72  Ind.  258. 

others,  among  which  matter  were  the  4.  Clarke  v.  Benford,  32  Pa.  St.  353^ 

contents   of  papers,   the  originals,  or  Hawks  v.   Lands,  8  111.  227;  Read  v. 

even  copies,  of  which  he  refused  to  pro-  Patterson,  11  Lea  (Tenn.)  430. 

duce,  declaring  that  he  would  reserve  Interrogatories  and  Answers  on  Bepa- 

them  until  he  should  offer  testimony  rate  Bheets. — ^l^he  fact  that  the  answers 

in  his  own  behalf;  and  refused,  after  are  on  a  separate  sheet  attached  to  the 

due  demand  and  notice,  to  produce  the  interrogatories,  but  not  inserted  at  the 

partnership    books   in   his  possession,  end  of  each  interrogatory,  the  whole 

the  suit  being  between  partners  for  an  being  above  the  signature  of  the  com- 

account    of   partnership  transactions,  missioner,  is  no  reason  for  rejecting  the 

and  the  production    thereof  being  re-  deposition.    Street  v.  Andrews,  1x5  N. 

quired  for  the  purposes  of  the  examina-  Car.  417,  citing'  Downs  v.  Hawley,  112 

tion.    Fulton  v.  Golden,  28  N.J.  Eq.  37.  Mass.  237. 

2.  Death  of  Witness. — Where  the  cross-  Where  the  answers  of  the  witness 
examination  was  prevented  otherwise  were  crowded  in  between  the  inter- 
than  hy  the  act  of  the  witness  or  the  rogatories,  and  his  name  subscribed  at 
party  producing  him,  as  where  the  wit-  the  left  hand  at  the  bottom  of  the  last 
ness'died  before  cross-examination,  the  page  of  the  interrogatories,  the  depo- 
deposition  was  admitted.  Forrest  7^  sition  was  held  insufficient.  Li<^htfoot 
Kissam,  7  Hill   (N.  Y.)  463  ;    Hewlett  v.  Cole,  x  Wis.  26. 

V.  Wood,  67  N.  Y.  396.  Naxratlye  Fonn. — Under  a  Btatntorj 

Ground  to  Take  Deposition  as  Cross-  Provision    that    a  Witness    *'  shall   be 

examination. — If pecuHarcircumstances  CareftiUy  Examined,"  it  is   immaterial 

prevented  the  adverse  party  from  at-  that  the  deposition  was  taken  in  narra- 

tending  the  taking  of  a  deposition,  it  tive    form,   although    the    better  way 

mav  anord  ground  to  allow  him  to  take  would  seem  to  be  by  question  and  an- 

a   deposition   as    a  cross-examination,  swer.    Melendy  v,  Bradford,  56  Vt.  148. 

but  it  is  not  a  reason  for  rejecting  the  In   California    the   deposition    may 
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is  not  admissible,  though  returned  in  the  same  envelope  with  the 
commission,  if  it  does  not  appear  that  the  interrogatories  annexed 
to  the  commission  were  propounded.* 

16.  Signature. — The  signature  of  the  deponent  at  the  end  covers 
the  entire  deposition,^  and  while  a  deposition  may  be  attacked 
by  denying  the  signature  of  the  witness,*  there  are  decisions  to 
the  effect  that  the  signature  of  the  witness  is  not  indispensable 
to  the  validity  of  the  deposition.* 

be  taken  in  narrative  form.     Pralus  v,  by   the    Supreme    Court.     Smith    v. 

Pacific  Gold,  etc.,  Min.  Co.,  35  Cal.  30.  Groneweg,  40  Minn.  178. 

Under  the  Michigan  Act  of  1848,  8.  Lord   v.  Horsey,  5   Harr.   (Del.) 

$  4270  et  seq,^  a  deposition  was  not  ob-  317  ;  Thompson   v.  Herring,   27  Tex. 

jectionable  t>ecau8e  taken  down  in  a  282. 

narrative  form  instead  of  by  question  Slgnatme  Appearing  to  be  In  Officer's 

and    answer.      Campau  v.   Dewey,  9  Handwriting. — Where  the  signatures  of 

Mich.  381.  the  witness  and  of  the  commissioners 

1.  Davis  v.  Allen,  14  Pick.  (Mass.)  appear  to  be  in  the  same  handwriting, 

313.  the  court  may  submit  the  question  of 

S«T«ral  Depositions  Inoorporated  In  identity  to  the  jury.  Williams  v.  Raw- 
One. — The   practice,  where    the  testi-  lins,  33  Ga.  117. 

mony  of  several  witnesses  is  the  same,  Signing  by  Mark. — Depositions  with 

of  including  the  answers  of  all  in  one,  the  names  of  the  witnesses  respectively 

instead  of  taking  the  answers  of  each  attached  thereto,  with  a  cross  between 

separately,  is  said  to   be  of  doubtful  the  Christian  name  and  surname,  and 

propriety.  Jordan  v.  Jordan,  17  Ala.  466.  the  word  "his  "  written  above  the  word 

But  in  taking  the  depositions  of  two  *'  mark,'*  the  latter  being  written  below 
witnesses  at  the  same  time,  the  same  the  cross,  and  followed  by  the  words 
interrogatories  and  cross- in terroga-  '*  subscribed  and  sworn  to  before  me 
tories  being  put  to  both  of  them,  it  is  and  in  my  presence.  M.  C.  Little,  No- 
said  that  one  of  them  may  simply  tary  Public,"  were  held  to  be  a  suffi- 
adopt  and  swear  to  the  answei;s  made  cient  compliance  with  the  statute  re- 
by  the  other.  Howe  v.  Rogers,  32  Tex.  quiring  depositions  to  be  ''subscribed 
318.  by  the  witness. "     Britton  v.  Berry,  20 

S.  Veach  v.  Bailiff,  5    Harr.  (Del.)  Neb.  325. 

379;  Lord   V.  Horsey,  5  Harr.  (Del.)  Signing  by  Another. — The  signature 

317;  Westcott  V,  AUston,  i  Del.  Ch.  74.  of  a  witness  made  by  another  at  his  re- 

Although  a  witness  has  failed  to  sign  quest  sufficiently  complies  with  a  stat- 

the  deposition  at  the  usual  place  at  its  ute  (2  Wag.  Stat.    1078,  f  25)  which 

end,  his  signature  at  the  end  of  the  provides  that  the  evidence  given  by  the 

certificate  of  the  justice,  above  his  at-  several  witnesses  examined  shall  be  re- 

testation,  is  a  sufficient  signing.     Read  duced  to  writing  by  the  magistrate,  or 

V.  Patterson,  11  Lea  (Tenn.)43o;  Moss  under  his  direction,  and  shall  be  signed 

V,  Booth,  34  Mo  316.  by  the  witnesses  respectively.     State  v. 

Failure  to  Sign  Each  Sheet. — Where  Cfarlisle,  57  Mo.  102. 

depositions  are  taken  upon  notice  under  4.  Undgned  Deposition — ^Predication  of 

Gen.  Stat.  1878,  c,  73,  §  36,  and  the  par-  Peijnry. — The  fact  that  a  deposition  is 

ties  attend  and  take  part  in  the  exami-  unsigned  is  no  ground  for  rejecting  it 

nation  of  the  witnesses,  and  there  is  no  because  perjury  could  not  be  predicated 

suggestion  that  the  depositions  are  not  thereon,  since    it    may  be   otherwise 

full  and  complete  and  returned  in  the  proved   that  the   witness  swore  to  it. 

same  condition    in   which    they  were  Wiggins  v.  Pry  or,  3  Port.  (Ala.)  430; 

taken,  the  omission  of  the  witness  to  Mobley  r',  Hamit,  i  A.  K.  Marsh.  (Ky.) 

sign  or  mark  each  separate  sheet  con-  590;    Murphy  v.  Work,  i   Hayw.  (*N. 

taining  the  evidence  may  be  treated  as  Car.)   105;    Rutherford   t;.  Nelson,    i 

an   irregularity    merely,  and   the    de-  Hayw.  (N.  Car.)  105  ;  Morsst;.  Palmer, 

cision  of  the  trial  judge,  who  had  an  15  Pa.  St.  56;  Laramie  Coal,  etc.,  Co. 

opportunity    to    inspect    the    original  v,  Eastman  (Wyoming,  1894),  38  ^^c* 

record,  refusing  to  suppress  the  depo-  Rep.  680.     Contra,  Lee  v,  Lee,  i  La. 

sition,  will  not  ordinarily  be  disturbed  Ann.  318. 
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17.  Depoflitioni  Taken  in  Inferior  Conrts. — Depositions  which  are 
taken  and  read  in  inferior  courts  are  generally  admitted  in  the 
appellate  courts  where  the  case  is  tried  de  novo.^ 

18.  Depoflitions  Used  on  Former  Trial. — When  depositions  have 
been  taken  in  a  cause  and  read  on  the  hearing,  they  may  with 
propriety  be  read  on  a  retrial  of  the  cause.* 

Before  Uaiter  In  Ohuioery. — A  depo-  cordance  with    the    proyislons  of  the 

sition  taken  before  a  master  in  chan-  statute  may  be  read  on  the  trial  of  the 

eery  if  not  signed  by  the  witness  is  in-  cause  de  novo  in  the  Circuit  Court  on 

admissible.    Fiavell  v.  Flavelly  20  N.  appeal.    Jarrett  v,  Phillips,  90  111.  237. 

.  Eq.  ai  I ;  Eisenmeyer  v.  Sauter,  77  Uepositions  taken  in  a  case  pending 

U.  515.  before  a  justice,  and  by  stipulation  used 

Btonographer's  Votes. — An  uncertified  in  said  case  and  another  pending  be- 

transcript  of  notes  taken  by  a  stenog-  fore  said  justice,  may  be  used  on  the 

rapher  is  inadmissible  as  a  deposition,  trial    of  both  cases  in  the   appellate 

Thomas  r.  Black,  84  Cal.  221.    See  also  court,  the  stipulation  in  the  meantime 

Kinealy  r.  Macklin,  89  Mo.  433.  not  having  been  set    aside.    Keens  v. 

BlgBftkvre  Waived. — Where  a  deposi-  Robertson,  46  Neb.  837. 

tion  is  taken  with  the  aid  of  a  stenog-  OtiMr  0mm. — It  is  the  practice  toad- 

rapher,  the  signature  mav  be  waived  mit  depositions  which  come  up  with 

if  it  is  inconvenient  for  the  witness  to  the  transcript  of  the  record  from  the 

wait  until  the  deposition  is  transcribed,  County  to  the  Superior  Court  to  be 

and  the  certificate  of  the  officer  to  this  read,  and  to  presume  that  notice  has 

effect  is  sufficient.    Steckman  v.  Har-  been  duly  served,  and  the  depositions 

her,  55  Mo.  App.  71.  duly  taken,  upon  proof  that  they  were 

1.  Oliver  v.  Sale,  Quincy  (Mass.)  39.  read  below.  iCaighn  V.Kennedy,  Mart. 

Appeal  firom  Jnatioe  of  tbe  Feaee. —  (N.  Car.)  37;    Rutherford  v.  Nelson, 

Under  Wisconsin  Rev.  Stat.,  c.  137,  ^  i  Hayw.  (N.  Car.)  105. 

28,  which  provides  that  all  depositions  In  Veimont,  under  the  Rev.  Laws,  f 

taken  out  of  the  state,  before  persons  1018,  which  provides  that  a  deposition 

authorized  by  the  laws  of  the  state  or  taken  in  the  manner  prescribed  by  law 

country  in  which  the  same  may  be  had,  shall  be  admissible  in  any  civil  cause 

may   be  admitted   or    rejected  at  the  for  which   it   was    taken,  depositions 

discretion  of  the  court,  provided  that  taken  for  use  in  a  trial  before  commis- 

the  adverse  piarty  had  sufficient  notice  sioners  appointed  by  a  probate  court 

of  the  taking  and  opportunity  to  cross-  may  be  read  before  a  referee  appointed 

examine,  on  appeal  from  a  justice  of  by  the  County  Court  on  appeid.    Wal- 

the  peace  a  deposition  may  be  read,  in  ton  v,  Walton,  63  Vt.  513. 

the  discretion  of  the  court,  although  2.  See  infra^  XVIII.  9.  Dtfositions 

the  justice  was  not  authorized  by  the  Once  Read — Renewal  of    Objections, 

statute  to  receive  it  in  evidence.  Smith  Chouteau    v,    Parker,   2.  Minn.    123; 

V.  Stringham,  24  Wis.  603;  Hobby  if.  Pulaski  v.  Ward,  3  Rich.  (S.  Car.)  119; 

State  Bank,  17  Wis.  167.  Spence  v.  Smith,  18  N.  H.587 ;  Haynes 

Where  depositions  are  taken   by  a  v.  Hay  ward,  41    Me.  494.    And  they 

notarv  in  another  state  on  the  order  of  may  be  read  by  a  party  other  than  the 

a  trial  justice,  after  four  days'  notice  of  one  who  read  them  on  the  first  trial, 

application  for  the  order,  together  with  Collier  v.  Jeffries,  2  Hayw.  (N.  Car.) 

the  necessary  affidavits  and  interroga-  400;  Turner  v,  Mcllhaney,  8  CaL  575. 

tories  to  be  submitted,  and  the  testimony  Depoaltlon  Bead  on  Heazlng  of  a  Enle. 

is  returned  under  the  seal  of  the  notary,  — A  deposition  which  is  taken  upon 

sufficient  appears  to  authorize  the  in-  notice  and  used  upon  the  hearing  of  a 

troduction  of  the  deposition  under  the  rule  to  show  cause  why  a  judgment 

Act  of  1883  (18  Stat.  313),  where  the  taken  by  default  should  not  be  opened 

case  on  appeal  fails  to  snow  that  there  is  admissible  on  the  trial  of  the  cause, 

were  other  requirements  of  the    law  Riegel  v.  Wilson,  60  Pa.  St.  388. 

than    those    shown     by   the    record.  Where   Depoatttoiis   are  Hoft  Filed. — 

Greene  v.  Tally,  39  S.  Car.  338.  Though  a  deposition  was  read  on  the 

A    deposition    taken    in  a   justice's  trial,  it  has  been  held  that  if  it  was  not 

court  upon  due  notice  and  in  strict  ac-  filed  in  the  cause,  the  court  will  not 
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19.  Bepositions  Taken  in'  Another  Suit. — The  rule  is  that  deposi- 
tions taken  in  one  suit  cannot  be  used  in  another  suit  unless  the 
parties  are  the  same  or  are  in  privity  and  the  subject-matter 

involved  is  also  the  same  ;^  but  when  a  deposition  is  taken  in  a 

compel  its  production  in  order  that  it  Oontradiotlon. — The    deposition    of    a 

may  be  read  on  a  retrial.    Webster  v.  witness     may    be     read    in    evidence 

Calden,  55  Me.  165.  against  him  as  an   admission,  though 

1.  Alabama. — Holman     v,    Norfolk  the  suit  in  which  it  was  talcen  was  not 

Bank,  12  Ala.  408.  between  the  same   parties,   Kritzer  t^. 

Illinois, — Cookson  v,  Richardson,  69  Smith,  3i  Mo.  396;  Heth  v.  Young,  11 

111.    137;    Bartelott    v.    International  B.  Mon.  (Ky.)  278;  or  for  the  purpose 

Bank,  1 19  111.  26a  of  contradiction,   HolmaA  v,  Norfolk 

Iowa. — Southern  White  Lead  Co.  v.  Bank,  13  Ala.  408;  Bartelott  7\  Inter- 
Haas,  73  Iowa  399.  national  Bank,  1x9  III.  260;    Heth  v, 

Kentucky. —  Heth  v.   Young,  11  B.  Young,  ii  B.  Mon.  (Ky.j  278. 

Mon.    (Ky.)  278;    Kerr  v.  Gibson,  8  As  between  Parties  PrlTj. — ^To  permit 

Bush  (Ky.)  129.  the  introduction  of  depositions  in  one 

Missouri, — Borders   v.    Barber,    81  cause  which   have  been   taken  in  an- 

Mo  636.  other,  the  parties  must  be   the  same 

JVeR;J^er««[y.— Camden,  etc.,  R.,  etc.,  or  there  must  be  privity  in  blood,  in 

Co.  V,  l^ewart,  21  N.J.  £q.  484.  law,  or  in   estate.     Merrill  v.  Bell,  6 

North  Carolina,-^irjSLn  v,  Malloy,  Smed.  &  M.  (Miss.)  730;   Harrington 

90  N.  Car.  508.  V.    Harrington,  3   How.    (Miss.)  701. 

Pennsylvania. — Haupt  v.  Henning-  See  also  Searle  v,  Richardson,  67  Iowa 

er,  37  Pa.  St.  138;  New  York,  etc.,  Land  170;    Southern   White    Lead    Co.    v. 

Co.  V.  Weidncr,  169  Pa.  St.  359;  Nick-  Haas,  73   Iowa  399;   Kerr  v.  Gibson, 

roy  V.  Skelley,  14  S.  &  R.  (Pa.)  373.  8   Bush  <Ky.)  129;  Goodrich  v.  Han- 

Vermont, — Austin  v.  Slade,  3  Vt  68.  son,  33  111.  508;  Wade  xk  King,  19  111. 

J^i>^i»iVi.— Hatcher  V.  Crews,  78  Va.  301;    Leslie  v.  Rich  Hill  Coal  Min. 

460.  Co.,   no  Mo.  31;  Parsons  t^.  Parsons, 

BiUoliiliif  Aotioa  of  ElMtment. — In  a  45  Mo.  265. 

suit  in  chancery  to  restrain  an  action  In  the  hearing  of  an  original  bill  in 

of  ejectment,  a  deposition  of  a  witness  the  nature  of  a  supplemental  bill  and 

taken  in  an   action  of  ejectment,  who  bill  of  revivor,  depositions  taken  in  the 

has  since  died,  is  competent,  where  the  original  suit  may  be  read.     Benzein  v, 

suit  is  substantially  between  the  same  Robenett,  i  Dev.  Eq.  (N.  Car.)  448. 

parties  for  the   same    land.     Wanner  Where  a  deposition  which  was  taken 

9.  Sisson,  29  N.J.  Eq.  141.     See  also  in  one  action  is  sought  to  be  read  in 

Wisdom  V,  Reeves  (Ala.  1895),  18  So.  another  upon   the  ground  of  privity 

Rep.  13.  between   the  parties,   it   must  appear 

Qectment. — In  an  action  of  ejectment  that  the  party  who  offers  the  deposi- 
by  A  for  the  use  of  the  heirs  of  B,  a  tion  has  an  interest  in  the  subject  mat- 
deposition  taken  in  a  former  action  of  ter  derived  from  a  party  to  the  former 
ejectment  by  B  against  the  same  de-  action.  Bryan  v.  Malloy,  90  N.  Car. 
fendants  for  the  same  land,  but  in  which  508. 

the  plaintiff  claimed  under  a  different  A  deposition  taken  in  one  action  is 

title,  cannot  t>e  read  in  evidence.    Clug-  admissible  in  another  between  the  suc- 

gage  V.  Duncan,  i  S.  &  R.  (Pa.)  m.  cessors  in  interest  of  the  original  par- 

But  where  the  parties  are  the  same  ties  to  the  same  subject-matter.   Briggs 

in  interest,  and  the  land  is  the  same,  a  v.  Briggs,  80  Cal.  253. 

deposition  regularly  taken  in  one  ac-  Right  to  Oross-ezamine  as  Controlling 

tion  of  ejectment  may  be  read  in  evi-  Question. — It  is  also  held  that  perfect 

dence  in  a  subsequent  action  of  eject-  identity  of  the  parties  is  not  necessary 

ment.    Cooper  v.  Smith,  8  Watts  ( Pa.)  to  admit  a  deposition  in  one  case  which 

536.  was   taken  in   another,   but  that    the 

A  deposition  in  a  partition  suit  is  essential  question  is,  Had  the  opposite 
admissible  in  an  ejectment  suit  which  party  a  fair  opportunity  for  cross- 
involves  the  title  to  the  same  land,  examination  of  the  witnesses  upon  the 
Campau  v.  Dubois,  39  Mich.  274.  points    involved    in   the  controversy? 

Competency  as  an  Admission  or  foft  Emerson    v.    Navarro,  31    Tex.  333; 
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suit  other  than  the  one  in  which  it  is  offered,  it  is  nevertheless 
admissible  if  it  appears  that  the  parties  and  the  subject-matter 

are  the  same  in  both  suits,^  and  that  the  party  against  whom  it  is 

Dawson  v.  Smith,  3  Houst.  (Del.)  335;  Same  Oonnt  in  Two  Actions. — Under 

Wade  V,  King,  19  111.  307;  McConnel  an  act  providing  that  a  deposition  which 

V,  Smith,  27  111.234.  is  admissible  in  the  case  in  which  it 

To  Prove  Pe<llgree. — When  the  wit-  was  taken  may  be  read  in  evidence  in  a 

nesses  are  dead  their  depositions  taken  subsequent  cuuse    between    the  same 

in  a  former  suit  may  be  read,  on  the  parties  involving   the  same  matter,  if 

question  of  pedigree,  though  the  par-  one  count  in  the  second  action  is  the 

ties  be  different.  Lampton's  Succession,  same  as  a  count  in  the  first  action,  a 

35  La.  Ann.  i|.iS.  deposition  taken  in  the  first  action  may 

By  Btlinilatlon. — Where    the    parties  be  read  in  support  of  the  same  count  in 

stipulate  that  a  deposition  may  be  used  the  second  action.    Kohler  v,  Henry, 

which  had  been  taken  in  another  cause  4  Phila.  (Pa.)  61. 

described  as  pending  at  the  time  be-  Splitting  Cause  of  Action. — Where  a 

tween  certain  parties,  it  was  held  that  complaint  was  filed  by  several  plaintifiTs 

the  deposition  was  admissible  notwith-  jointly,  after  which  one  of  the  plaintiffs 

standing  the  fact  that  the  cause  was  was  stricken   out,   and    thereafter  the 

not  actually  pending  but  had  already  cause  of  action  set  up  in  the  complaint 

been  determined,  it  appearing  that  the  was  split  into  several  actions,  it  ^ivas 

suit  in  which  the  deposition  was  taken  held    that    a    deposition,  if  otherwise 

was  the  same  referred  to  by  stipulation,  valid,  might  be  used   on   the  trial  of 

Chew  V,  Parker,  3  Rawle  (Pa.)  283.  either  or  all  of  such  separate  actions. 

1.  Alabama, — Long  v.  Davis,  18  Ala.  Maxwell  v.  Brooks,  54  Ind.  98. 

801.  Deposition  Taken  nnder  Original  BUL — 

Illinois,'-'Doyle  v.  Willey,i5lll.  576;  Where  a  cross-bill  is  filed  after  the  tak- 

Wade  V,  Kine,'i9  111.  301 ;  McConnei  ing  of  a  deposition  under  an  original 

V,  Smith,  27  ni.  233;  Pratt  v.  Kendig,  bill,  such  deposition  is  admissible  where 

128  111.  293.  an  order  has  been  entered  providing^ 

Indiana, — Maggart  v.  Freeman,  27  that  depositions  taken  in  an  original 

Ind.  531.  suit  may  be  read  in  a  cross-suit  with 

Iowa, — Searlef.  Richardson,  67  Iowa  like  effect  and  subject  to  the  same  ex- 

170;    Southern    White    Lead    Co.    v,  ceptions.     Smith  r.  Profitt,  82  Va.  833. 

Haas,  73  Iowa  399;  Atkins  v.  Ander-  Filing  In  the  Second  Cause. — Under 

son,  63  Iowa  739 ;  Shaul  v.  Brown,  28  the  practice  in  loiva  it  was  held  that  a 

Iowa  37.  deposition  taken  in  one   cause   could 

Kentucky, — Kerr  v,  Gibson,  8  Bush  not  be  used  in  another  unless  it  "were 

(Ky.)  129.  filed  in  the  cause  in  which  it  was  of- 

idaine, — Chase  v,  Springvale  Mills  fered,  or  leave  had  been  obtained  be- 

Co.,  75  Me.  156;  Folan  v.  Lary,  65  Me.  fore  the  commencement  of  the  trial  to 

II.  use  it  in  such  cause.     Searle  v.  Rich- 

Michigan, — Woolenslagle  v,  Runals,  ardson,  67  Iowa  170. 

76  Mich.  545.  So,  also,  where  the   parties  entered 

Missouri. — Lohman    v,    Stocke,  94  into  a    stipulation   that  a  deposition 

Mo.  672;Tindall  t;.  Johnson,  4  Mo.  113.  might  be  used  in  another  suit,   such 

Nevada. — Scott  v.  Bullion  Min.  Co.,  stipulation  was  held  not  to  dispense 

2  Nev.  81.  with  the  necessity  of  filing.     Borland 
New  Hampshire. — Gove  v.  Lyford,  v,  Chicago,  etc.,  R,  Co.,  78  Iowa  94. 

44  N.  H.  525  ;  Leviston  v,  French,  45  Filing  in  First  Cause. — Where  a  dep- 

N.  H.  21.  osition  was    produced    in  one    cause 

North   Carolina. — Stewart  v,  Reg-  which    was    taken    years    before     in 

ister,  108  N.  Car.  588.  another,  in  the  absence  of  proper  evi- 

Pennsylvania, — Hobart   v.   McCoy,  dence  that  the  deposition  was  filed  in 

3  Pa.  St.  419;  Kohler  t/.  Henry,  4  Phila.  the  first  cause  it  was  rejected.     Ross 
(Pa.)  61.  V,  Barker,  5  Watts  (Pa.)  391. 

Texas. — Emerson     v,    Navarro,    31  A  circuit  court  has  no  authority  to 

Tex.  338.  compel,  by  subpoena  duces  iecum^  the 

England, — Nevil  f^.  Johnson,  2  Vern.  production  of  a  deposition  taken  in  a 

447.  chancery  cause  and  which  is  still   in 
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proposed  to  introduce  the  deposition  in  evidence  had  an  oppor- 
tunity to  cross-examine  the  witnesses.* 

Inability  of  Witneii  to  Attond. — And  where  the  parties  and  the  sub- 
ject-matter are  the  same,  the  inability  of  the  witness  to  attend 
the  trial,  as  by  reason  of  nonresidence,  sickness,  or  death,  is  some- 
times held  sufficient  to  admit  the  deposition.* 

80.  Effect  of  Amendment  of  Process  or  Pleading  after  Taking 
Deposition. — Where,  after  a  deposition  is  taken,  the  pleadings  are 
amended,  unless  there  is  a  substantial  change  in  the  issues,  the 
deposition  may  still  be  used  ;*  and  in  respect  to  amendments  by 

the  hands  of  the  commissioner,  to  be  1.  Wade  v.  King,  19  III.  301 ;  Mo- 
used in  the  former  court.  Smith  v,  Connel  v.  Smith,  27  111.  232 ;  Chase  v. 
Collins,  94  Ala.  394.  Springvale    Mills   Co.,   75    Me.    156; 

Two  Suits  Pendfiig  at  the  Same  Time. —  Stewart  v.  Register,  108  N.  Car.  58S; 

When   two  suits  are  pending  in   the  Gove  v.  Lyford,  44  N.  H.  525. 

same  court  between  the  same  parties,  2.  Longt;.  Davis,  18  Ala.  801;  Duval 

a  deposition  may  be  taken  to  be  used  in  v,  McLoskey,   x   Ala.  708;    Chase  v. 

both  cases  upon  one  notice,  affidavit,  Springvale  Mills  Co.,  75  Me.  156;  Pleas- 

and  commission.   Scott  t^:  Bullion  M in.  ants  r.  Clements,  2  Leigh   (Va.)  474; 

Co.,  2  Nev.8i.   But,  to  the  contrary,  see  Riegel  v,  Wilson,  60  Pa.  St.  392  ;  Car- 

Laithe  v,  McDonald,  7  Kan.  254.  penter  v,  Groff,  5  S.  &  R.  (Pa.)  162. 

Where  one   action  was  brought  bj  But  some  cases  hold  that  such  a  dep- 

two  plaintiffs,  one  of  whom  brought  an  osition   is  admissible  only   when    the 

action  alone  against  the  same  defend-  witness  is  dead.     Shepherd  v.  Willis, 

ant,  and  the  two  cases  were  tried  to-  19  Ohio  142;  O'Harra  v.  Hunt,  19  Ohio 

gether  by  consent,  it  was  held  that  a  460;   Weeks  v,  Lowerre,  8  Barb.  (N. 

deposition    taken   in   the  latter  cause  Y).  532;  Crary  v.  Sprague,  12  Wend, 

might  be  read  on  the  trial.    Smith  v,  (N.   Y.)    45;    Powell    v.    Waters,    17 

Lane,  12  S.  &  R.  (Pa.)  80.  Johns.  (N.  Y.)  179;  Wilbur  v,  Selden, 

Beyeral  Actlona  Pending  at  Same  Time  6  Cow.  ( N.  Y. )  162. 
—  Different  Defendants.  — Where  one  In  MamachnaettB,  while  the  death  of  a 
plaintiff  brings  several  actions  against  witness  has  been  held  sufficient  to  ad- 
different  obligors  on  the  same  bond,  a  mit  such  a  deposition,  Radclyffe  v. 
deposition  taken  by  a  defendant  in  one  Barton,  161  Mass.  329;  Yale  r.  Com- 
of  such  actions  cannot  be  used  in  the  stock,  112  Mass.  267,  yet  a  deposition 
others.  Brown  v,  Johnson,  13  Gratt.  was  excluded  in  a  case  where  all  the 
(Va.)  644.  prerequisites  to   its  admissibility  con- 

Agreement  of  Parties. — In  Holmes  v.  curred,   except  that   it  appeared  that 

Budd,  II  Iowa  186,  it  was  held  that  a  the     witness    was    living,    though    in 

deposition  of  a  witness  by  the  name  of  another  state.     Sewall  v,  Robbins,  139 

Budd  (one  of  the  defendants),  taken  in  Mass.  164. 

a  case  pending  in  the  same  court,  in  m  Tennessee  a  deposition  is  not  ad- 

which  Nelson  Reed  was  plaintiff  and  missible  in  a  cause  in  which  it  is  not 

L.  H.  Mason  was  defendant,  under  an  taken.     Louisville,  etc.,  R.  Co.  r.  At- 

agreement  by  the  defendant  that  said  kins,  2  Len  (Tenn.)  248;  Ross  i'.  Cobb, 

deposition  might  be  used  in  any  case  9  Yerg.  (Tenn.)  463. 

pending  in  said  court  wherein  the  said  But  where  the  witness  has  become 

Budd  et  aL   were    parties,   might  be  non  compos  his  deposition  taken  in  a 

admitted    therein    by    virtue    of   said  former    suit    may  be    competent    evi- 

agreement,  although  the  relation  of  the  dence,  when  proved  by  witnesses  who 

parties  to  the  two  suits  did  not  appear,  heard  him  make  the  statements  con- 

nor  was  there  any  other  reason  for  the  tained  in  his  deposition.  Ross  v.  Cobb, 

admission  of  the  deposition  apparent.  9  Yerg.  (Tenn.)  463. 

In  Vennont  it  was  held  that  a  deposi-  8.  State  v.  Nashville  Sav.  Bank,  16 

tion  taken  without  consent  to  be  used  Lea  (Tenn.)  iii;  Anthony  v.  Sava  e, 

in  different  causes  between  the  same  3  Utah  277;  Weatherby  v.  Brown,  106 

parties  is  not  admissible  in  either  cause.  Mass.  338.    See  also  A  gee  v.  Williams, 

Bemis  v,  Morrill,  38  Vt.  153.  30  Ala.  636 ;  Brice  v.  Lide,  30  Ala.  647. 
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change  of  parties  subsequent  to  the  taking,  it  is  the  general  rule 
that  if  the  testimony  is  alike  applicable  to  the  case  after  as  well 
as  before  the  amendment,  the  deposition  may  be  read.^ 

21.  Depositions  in  Foreign  Langnage.— (See  also  supra,  XV.  Certifi- 
cate.)— When  the  witness  whose  deposition  is  taken  is  unable 
to  speak  the  English  language,  it  is  no  objection  that  the  answers 
are  given  in  a  foreign  language,^  and  where  the  depositions  are 
required  to  be  in  English  the  officer  may  act  as  his  own  interpreter.* 

MisdMOXlptlon   In    8«li(|60t-iiuitier  of  might    properly   be    read.    Cragin   v. 

Bvlt. — The  deposition   of   a  witness  is  Gardner,  64  Mich.  39^     See  also  Jemi- 

not    rendered     incompetent      by    an  son  v.   Smith,  37  Ala.  185;   Agee  v, 

amendment  of  the  complaint  correct-  Williams,  30  Ala.  636;   Goldsmith  v, 

ing  a  misdescription  of   the  subject-  Picard,  27  Ala.  142. 

matter  of  the  suit.    Cooper  v.  Gran-  DlBcontlnnaxice  aa  to  One  Dolisndant. — 

berry,  33  Miss.  117.  A  deposition  taken  before  a  discontin- 

Laay^  out  Defendant  Wlio  luul  Paid  uance  as  to  one  defendant,  to  be  used 
Portion  of  Debt. — The  amendment  of  against  all  the  original  defendants, 
a  declaration,  after  depositions  were  after  such  discontinuance  may  be  used 
taken,  by  leaving  out  one  of  the  defend-  against  the  remaining  defendants, 
ant's  partners  who  had  paid  his  portion  Medcalf  v,  Seccomb,  36  Me.  71. 
of  the  debt  and  had  been  discharged,  DeTlation  from  the  Bole. — Where  de- 
will  not  render  the  deposition  inadmis-  fendants  are  brought  before  the  court 
sible  if  the  amendment  did  not  alter  for  the  first  time  by  an  amended 
the  substance  of  the  issue  as  to  any  fact  bill,  a  deposition  previously  taken  is 
to  which  the  deposition  related.  Hoi-  inadmissible  against  the  objection  of 
dridge  f/.  Farmers',  etc.,  Bank,  t6  Mich,  the  new  defendants.  State  v.  Nash- 
66.  ville  Sav.  Bank,  16  Lea  (Tenn.)  iii. 

Oorreotlon  of  Name  of  Party  to  Bnlt. —  Where  a  deposition  is  taken  in  a 

Where,  at  the  time  a  deposition  was  suit   and    defendants    are    afterwards 

taken,  the  names  of  the  plaintiffs  were  added,  it  is  error  to  allow  the  attor- 

stnted  as  John  Knox  Boggs  and  John  ney  for  one  of  the  defendants,  against 

Knox,  late  partners,  trading  under  the  objections,  to  read  a  part  of  the  depo- 

firm  name  of  Knox,  Boggs  &  Co.,  and  sition  to  the  jury.     Smith  v.  Milwau- 

thereulter  an  amendment  was    made  kee  Builders',  etc.,  Exch.  (Wis.  1895), 

whereby  it  appeared  that  John   Knox,  64  N.  W.  Rep.  1041. 

James  Boggs,  and  James  A.  Knox,  late  A  deposition  cannot  be  read  against 

partners,  etc.,  were    plaintiffs,  it  was  a  party,   added   hj  amendment   after 

held  that  the  deposition  was  inadmis-  taking  the  deposition,  who  is  in  no 

aible  for  the  reason  that  the  parties  that  way  interested  in  the  issue  between  the 

stood  on  the  record  were  different,  and  original  parties.      Kerr  v.  Gibson,  8 

that  the  deposition, having  been  taken  Bush  (Ky.)  129. 

in  one  suit,  could  not  be  received  in  an-  2.  Kuhtman  v.  Brown,  4  Rich.  (S. 

other.     Horbach  t'.  Knox,6Pa.  St.377.  Car.)   479;   Cavasos   v.  Gonzales,   33 

1.  Holmes  t*.  Boydston,  i  Neb.  346.  Tex.  IS"^. 

Teehnioal  Amendment. — A  mere  tech-  Tranaiation  at  the  TrlaL — A  sworn  in- 

nical   amendment  of  proceedings  will  terpreter  may  translate  answers  in   a 

not  render  void  all  previous  depositions  foreign  language  to  the  jury*     Kuht- 

taken  in  the  cause.     Vincent  v.  Conk-  man  t>.  Brown,  4  Rich.  (S.  Car.)  479; 

lin,  I  E.  D.  Smith  (N.  Y.)  203.  Cavasos    v,   Gonzales,    33   Tex.    133; 

Striking  out  Name  of  Parly. — In  an  ac-  Christman  v,  Ray,  42  111.  App.  11 1. 

tion  brought  in  the  names  of  three  per-  8.  Christman   r.  Ray,  42   111.  App. 

sons  as  partners,  it  appeared  that  one  iii.     See  also  State   ^^  Cardinas,  47 

of  the  persons  named  liad  died  before  Tex.  251. 

commencement  of  the  suit,  which  fact  Depositton  of  Foreigner  Axipearing  In 
was  unknown  to  the  attorney  bringing  BngUih  Langnage. — In  the  absence  of  a 
it,  and  thereafter,  and  before  amend-  statutory  provision  or  special  instruc- 
ment  by  striking  out  the  name  of  the  tions,  the  commissioner  acts  as  inter- 
deceased  plaintiff,  the  deposition  was  preter,  and  the  deposition  of  a  witness 
taken.    It  was  held  that  the  deposition  who  does  not  speak  the  English  Ian* 
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22.  Lost  Depositions. — ^The  law  of  evidence  that  the  contents  of 
written  instrunnents  lost  or  destroyed  may  be  proved  by  com- 
petent evidence  applies  as  well  to  depositions  as  to  other  docu- 
ments.* 

23.  Who  may  Eead— a.  Right  of  Parties--(i)  Generally. — 
The  party  taking  a  deposition  need  not  offer  it  in  evidence  and 
cannot  be  forced  to  do  so.*     But  when  the  deposition  is  taken 

guage  will  not  be  suppressed  because  ground  that  the  death  of  the  witness 

the  answers  appear  in  the  English  Ian-  was  not  shown,  and  that  it  was  not 

guage,  where  it  is  not  shown  that  the  proven  that  thejr  were  not  competent 

officer  was  unable  to  translate  the  ques-  to  testify,  nor  that  their  depositions 

tions  and  answers  or  that  there  was  could  not  be  retaken,  is  untenable,  as 

unfairness  in  the  taking  of  the  deposi-  it  should  also  have  been  put  upon  the 

tion.     Leetch  v.  Atlantic    Mut.    Ins.  ground  that  the  witnesses   were  not 

Co.,  4  Daly  (N.  Y.)  5x8.     See  also  Mc-  shown  to  reside  in  another  state  and 

Kinney  v.  O'Connor,  26  Tex.  5 ;  City  more  than  one  hun4red  miles  from  the 

F.  Ins.  Co.  V,  Carrugi,  41  Ga.  660.  place  of   triaU    Stebblns  v.   Duncan, 

1.  Burton  v.  Driggs,  ao  Wall.  (U.  S.)  108  U.  S.  32. 
135,  exflaining^YoW^XX.  v.  Murray,  17        Lost  Interrogatorlei — Georgia. — 

Vt.  530,  and  l3w  v.  Peters,  36  Vt  177.  Where  a  deposition  was  taken  upon 

When  0<q;»7  of  Lost  Depositton  Ad-  interrogatories  and  commission,  and 
mlsfllUd— DsaUl  of  Wttiiea8.«— A  copy  of  after  it  was  returned  the  interrogatories 
the  lost  deposition  of  a  deceased  wit-  were  lost,  it  was  held  that  when  the 
ness  is  admissible  upon  parol  proof  that  commission  was  returned  executed  the 
all  the  formalities  required  by  statute  interrogatories  became  office  papers, 
were  observed  in  taking  the  original,  and  as  such  could  be  established  in- 
Low  V,  Peters,  36  Vt.  177,  distinguish-  stanter  upon  motioiS,  under  Code 
ing  FoUett  v,  Murray,  17  Vt.  530.  Georgia,  {^  3^»  39^*    Central  R.  Co. 

Where  the  deposition  of  a  witness,  v.  Wolff,  74  Ga.  ^5. 
taken  and  read  on  the  trial  of  a  former        When  Gontantt  Oaimot  be  Proyed. — 
cause,  is  lost  and  the  witness  is  dead,  the  The  contents  of  a  lost  deposition  can- 
contents  of  such  deposition  may,  when  not  be  proved  by  secondary  evidence 
material,  be  proved  by  any  person  who  Kdiere  there  is  nothing  showing  that 
knows  and  can  testify  as  to  its  contents,  the  adverse  party  had  notice  of  the 
There  is  no  difference  in  this  respect  filing   of   the    interrogatories   or  was 
between  lost  depositions  and  any  other  called  upon  to  cross-examine,  or  that 
testimony,  except  that  if  the  witness  is  the  deposition  was  read  on  a  former 
living,  proof  of  the  contents  cannot  be  trial  of  the  cause.    American    Union 
made,  as  it  would  not  be  equal,  as  testi-  Tel.  Co.  v,  Daughtery,  89  Ala.  191. 
mony,  to  the  production  of  the  witness        S.  Hale  v.  Gibbs,  43  Iowa  38a 
himself.    Aulger  tr.  Smith,  34  111.  534.        Sam*    as   to    Oross  -  «zamlnatlOB. — 

In  Follett  V.  Murray,  17  Vt.  530,  the  Where  a  witness  is  examined  by  oom- 

trial  court  admitted   in    evidence  the  mission  the  party  cross-examining  may 

copy  of  a  deposition  upon  proof  that  withdraw  his  cross-questions,  but  the 

the  original  deposition  had  been  de-  other  party  may  have  the  liberty  to 

stroyed,  and  that  the  copy  which  had  read  them  if  he  so  desires.    Williams 

been   filed  with  the  clerk  was  a  true  v,  Kelsey,  6  Ga.  365 ;  Pulaski  v.  Ward, 

copy,  and  the  Supreme  Court  reversed  2  Rich.  (S.  Car.)  119. 
this  ruling  on  the  ground  that  it  did  not        Fallvre  to  Use  Not  Bvrpriaa  AntliOTis- 

appear  that    the  deponent  was  dead,  Ing  Hew  Trial. — The  failure  of  a  party 

that  the  original  deposition  had  ever  who  has  taken  depositions  to  use  them 

been  used  upon   a    previous   trial,  or  on  the  trial,  and  his  resort  to  other  evi- 

that  a  copy  of  the  caption  or  certificate  dence,  is  not  surprise  for  which  a  new 

purported  to  have  been  given  or  proved,  trial  will  be  granted.    Heath  v.  Scott, 

InwriHfllimny  of  OltfeottOB  to  Bzeliide. —  65  Cal.  548. 
Where   depositions    have     been    de-        When  the  Deposition  Is  Not  Beq^lnd 

stroyed  by  fire,  and  copies  admittedly  to  be  Filed. — A  party  taking  a  depo- 

correct  are  offered  in  evidence,  objec-  sition  which  the  law  does  not  require 

tiOQ    to    their   introduction,  on    the  to  be  filed  may  use  it  or  not  as  he  sees 
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and  filed  it  is  for  the  use  of  either  party ;  if  the  party  at  whose 
instance  it  was  taken  does  not  offer  it,  the  opposite  party  may  do 
so.^      When  the  right  to  read  a  deposition  depends   upon   the 

fit,  and  cannot  be  required  by  the  ^d-  party,  if  he  seeB  fit,  he  paying  the  costs 

verse   party   to   produce  it      Wait  v.  of  takins  the  same,'*  it  is  in  the  discre- 

Brewster,  31  Vt.  516.  tion  of  the  presiding  justice  to  exclude 

1.  Alabama, — Stewart  v.   Hood,    10  a  deposition  so  offered  if  the  costs  have 

Ala.  600.  not  been  paid  on  demand  of  the  partr 

.Illinois. — Forbes  v.  Snyder,  94  111.  at  whose  instance  it  was  taken,  but  if 

374.  the  demand  is  not  made  and  the  depo- 

lowa, — Crick  v,  McClintic,  4  Greene  sition  is  admitted,  it  will  not  be  held 

(Iowa)  290;   Pelamourges  v.  Clark,  9  improperly  admitted  because  the  costs 

Iowa   I ;    Wheeler  v.  Smith,  13  Iowa  of  taking  were  not  paid  or  tendered. 

564;  Hale  V.  Gibbs,  43  Iowa  380;  Citi-  RadclyflS  v.  Barton,  161  Mass.  327. 

zens*  Bank  v,  Rhutasel,  67  Iowa  316;  See  Dana  v.  Underwood,  19  Pick. 

Brown  v.  Byam,  65  Iowa  374.  (Mass.)  105,  in  which  it  was  said  that 

Kentucky. — Musick  v.  Ray,  3  Mete,  to  permit  a  deposition  to  be  read  by 

(Ky.)  J.31;  Weil  7;.  Silverstone,  6  Bush  the  party  against  whom  it  was  taken 

(Ky.)  098;  Sullivan  v,  Norris,  8  Bush  would    be    to    confer  the    right  upon 

(Ky.)  519.  the  party  to  ask  his  own  witness  lead- 

Maryland, — Little   v,    Edwards,  69  ing  questions,  thus  allowing  the  intro- 

Md.  499.  duction  of  testimony  which  the  party 

Missouri. — Greene  v,  Chickering,  10  had  cross-examined  against  the  party 

Mo.  109;  McClintock  V.  Curd,  32  Mo.  who  took  the  deposition  who  did  not 

411;  Norris  v.  Brunswick,  73  Mo.  256;  have  that  right. 

Watson  V,  Race,  46  Mo.  App.  546.  Right  of  Party  Procvzliig  Deposition 

Nebraska, — Converse   v.   Meyer,  14  to  Bead  Cross -ezamiiiatUm. —  Where  a 

Neb.  190.          "  party  at  whose  instance  a  deposition  is 

New  Tork. — Gellatlv  v.  Lowery,  6  taken  has  read  the  answers  to  the  ex- 

Bosw.  (N.  Y.)  113;    Weber  v.  Kings-  amination   in  chief,  he  may   likewise 

land,  8  Bosw.  (N.  Y.)  415.  read  the  answers  on  cross-examination 

North  Carolina, — Collier  v,  Jeffries,  if  the  adverse  party  declines  to  do  so. 

3  Hayw.  (N.  Car.)  400.  Lowry  v,  Harris,  12  Minn.  255  ;  Byers 

Ohio, — Wilson  v.  Runyon,  Wright  v.^Orensstein, 42 Minn. 386,  c//«ff^  Aire 

(Ohio)  651.  Smith,  34  Minn.  436. 

Pennsylvania. —  O'Connor  v.  Amer-  As  betweeif  Intorrenen. — Where  in- 

ican  Iron  Mountain  Co.,  56  Pa.  St.  234.  terveners  come  into  an  action  by  sep- 

Soutk  Carolina, — Pulaski  v.  Ward,  arate    pleadings,     claiming     property 

3  Rich.  (S.  Car.)  119.  which  is  the  subject  of  the  action  and 

Tennessee. — Brandon   v.   Mullenix,  tendering  the  same  issue  as  that  which 

II  Heisk.  (Tenn.)  446;  Richmond  v.  constitutes  the  plaintiff's  cause  of  ac- 

Richmond,  10  Yerg.  (Tenn.)  343.  tion,  a  deposition  taken  upon  the  appli- 

Vermont.  —  Wait  v.   Brewster,   31  cation  ofone,  with  cross-interrogatories 

Vt.  516;  Wing  V.  Hall,  47  Vt.  182.  propounded  by  the  plaintiif,  is  admis- 

West   Virginia. — Echols  v.  Staun-  sible  in  favor  of  the  other  intervener, 

ton,  3  W.  Va.  574.  Lougee  v.  Bray,  42  Minn.  323. 

Wisconsin.  —  Juneau  Bank   v.   Mc-  Interpleading   GlalmantB    on    Attaeh- 

Spedon,    15   Wis.    630;    Hazleton  v,  ment. — A  deposition  taken   in  an  at- 

Union  Bank,  32  Wis.  34.  tachment   suit,   to  be   read   upon  the 

Leave  to  Withdraw. — Unless  the  party  trial  between  the  original  parties,  has 

taking  the  deposition  obtains  leave  to  been  held  to  be  inadmissible  upon  the 

withdraw  it  from  the  files,  or  declines  trial  of  the  issue  between  interpleading^ 

to  read  it  himself,  the  other  party  may  claimants  and  the  plaintiff  in  the  at- 

introduce  it.     Adams  v.  Russell,  85  111.  tachment.     Doane   v.  Glenn,  i    Colo. 

284 ;  Forbes  v,  Snyder,  94  111.  374.  495. 

Under    the    Massachasetts    Superior  Deftndant  Not  Served  with  Prooosa. — 

Court  Rule  No.  41,  which  provides  that  A  deposition  cannot  be  read  against  a 

^*  when  a  deposition  has  been  filed,  if  defendant    not    served    with    process, 

not    read    on    the  trial   by  the   party  Saxby  t\  Neal,  2  Chand.  (Wis.)  53. 

taking  it,  it  may  be  used  by  the  other  Exception  to  the  Bulo. — Where  a  party 
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inability  of  the  witness  to  attend  the  trial,  the  party  who  offers  it 
is  under  the  same  necessity  of  showing  that  fact  as  if  it  were  offered 
by  him  at  whose  instance  it  was  taken.* 

(2)  Depending  upon  the  Right  to  Withdraw, — It  is  sometimes 

provided  by  rule,  however,  that  a  party  who  procures  a  deposi- 
tion may  within  a  certain  time  withdraw  it  from  the  files.* 

b.  Effect  of  Offering. — Without  reference  to  the  fact  that  a 
deposition  is  procured  by  one  party  to  a  suit,  it  will  be  taken  as 
the  evidence  of  the  party  who  offers  it  in  evidence.* 

took  a  deposition  for  the  purpose  of  Under  a  similar  rule  in  Massacku- 

impeaching  the  credit  of  a  witness,  and  setts  it  was  held  that  the  fact  that  sev« 

refused  to  read  it  and  failed  to  impeach  eral  depositions  were  fastened  together 

the  witness,  it  was  held  that  such  a  case  did   not  g^ve    the  opposite  party  the 

was  an  exception  to  the  general  rule  right  to  read  such  of  the  depositions  as 

and  that  the  opposite  party  could  not  were  not  read  in  evidence  by  the  party 

read  the  deposition.    Sullivan  v.  Nor-  who  procured  them.     Ford  t*.  Ford,  17 

ris,  8  Bush  (Ky.)  519.  Pick.  (Mass.)  418. 

One  partj'  cannot  read  the  deposit  8.  McArdle  v,  Bullock,  45  Ga.  89; 

tion  of  the  adverse  party  against  his  Brandon  t/.  Mullenix,  11  Heisk.(Tenn.) 

objection  where,  although  the  deposi-  446;  Neil  v,  Childs,  10  Ired.  (N.  Car.) 

tion  was  filed  and  published,  he  has  195 ;  Strudwick  v.  Brodnax,  83  N.  Car. 

never  offered  it  in  evidence.     Sexton  v,  401 ;  Hazleton  v.  Union  Bank,  32  Wis. 

Brock,  15  Ark.  345.  34.     See  also  infra^  XVIII.  11.  Defo- 

M  a  Paxty  Falls  to  File  Cross-lstexTOga-  sitions  Read  by  Adverse  Party, 

torles   he  cannot  read  the  deposition  WhomayOlidect. — The  opposite  party, 

over  the  objection   of  the  party   who  though  he  be  the  one  who  procured  the 

procured  it.     Norvell  v.  Oury,  13  Tex.  taking  of  the  deposition,  may  interpose 

31 ;  Harris  v.   Leavitt,    16  Tex.  340 ;  such  substantial    objections  as    could 

Refugio  t'.  Byrne,  25  Tex.  193;  Bran-  have  been  made  by  the  party  against 

don  V.  McNefly,  43  Tex.  76.  whom  it  was  taken.     In  re  Smith,  34 

Party Eaylnglieposltion Ezdnded Sub-  Minn.  436. 

■eqnently  Offering  It. — It  has  been  held  Extent  of  Proof. — ^The  party  propos- 

that  the  right  to  read  a  deposition  in  ing  to  use  a  deposition  can  do  so  only 

evidence  does  not  extend  to  a  party  at  to  prove  that  which   it  is  competent 

whose  instance  the  deposition  has  pre-  for  him  to  prove.     Forbes  xk  Snyder, 

viously    been    excluded.     Thomas    v,  94  III.  374. 

Davis,  7  B.  Mon.  (Ky.)  227.  Impeachment  of  Witness. —  Where  a 

1.  Under  a  rule  forbidding  the  read-  plaintiff  takes  the  deposition  of  a  wit- 
ing  of  a  deposition  if  the  witness  lives  ness  and  declines  using  it,  the  defend- 
within  a  prescribed  distance  from  the  ant,  if  he  chooses,  may  read  the  depo- 
court,  unless  he  is  sick  or  unable  to  at-  sition,  but  by  so  doing  he  makes  the 
tend,  the  deposition  of  a  witness  taken  witness  his  own  and  the  plaintiff  is  at 
by  a  party  who  does  not  choose  to  liberty  to  impeach  the  credit  of  the 
make  use  of  it  cannot  be  read  by  the  witness.  Richmond  v.  Richmond,  10 
adverse  party  if  the  witness  has  not  Yerg.  (Tenn.)343. 
been  subpoenaed  by  either  party  and  So,  where  a  deposition  taken  by  one 
there  is  no  proof  that  he  is  sick  or  un-  party  is  introduced  by  the  other,  the 
able  to  attend.  Gordon  v.  Little,  8  S.  former  may  contradict  the  testimony. 
&  R.  (Pa.)  533.  Bloomington  v.  Osterle,  139  111.  120. 

8.  In  Maine^  under  such  a  rule,  it  But  it  was  held  in  NeTv  Tork  that  a 

was  held  that  a  party  might  withdraw  party  procuring  a  deposition  and  re- 

a  deposition  at  any  time  during  the  first  fusing  to  read  it  could   not   impeach 

term,  but  if  it  should  be  left  on  the  file  the  character  of  the  witness.     Jordan 

beyond  that  time  and  should  then  be  v,  Jordan, 3  Thomp.  &  C.  (N.  Y.)  269. 

withdrawn  and  the  party  should  refuse  The    Converse   Proposition. —  Where 

to  produce  it,  the  opposite  party  might  one  party  reads  the  answers  to  direct 

read  a  copy  thereof  in  evidence.    Pol-  interrogatories  but  not  the  answers  to 

leys  V.  Ocean  Ins.  Co.,  14  Me.  141.  the  cross-interrogatories,   which    are 
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c.  How  Much  of  a  Deposition  may  be  Read. — As  has 
been  seen,  a  party  may  not  be  required  to  read  a  deposition  which 
he  has  procured,  or,  refusing  to  read  a  part,  it  may  be  read  by  the 
opposite  party,  yet  ordinarily  he  will  not  be  permitted  to  read 
only  such  excerpts  from  the  deposition  as  suit  his  purpose.* 

24.  Oiving  Bepooitioii  to  Jury. — A  deposition  which  has  been 

read  by  the  adverse  party,  the  latter  Bstabllaliing  tlie  AdmlBslOB  of  a  PartF 

does  not  thereby  make  the  witness  his  to  tba  Suit. — Where  the  deposition  of 

own  so  that  he  may  not  impeach  him.  one  party  has  been  taken  by  the  other, 

McArdle  v.  Bullock,  45  Ga.  89.  the  latter  may  read  a  portion  of  the  dep- 

1.  Lanahan  v.  Lawton,  50  N.  J.  Eq.  osition  for  the  purpose  of  establishing 

276.  an  admission.     Van  Horn  v.  Smith,  59 

Dopoflition  Takm  In  AntlctpaHon  of  Ad-  Iowa  143. 
▼orM  TesUmoiiy. — If  one  party  takes  a  When  Part  Road  to  Oontradlet  Wis- 
deposition  on  interrogatories,  a  part  of  noM. — Where  portions  of  a  deposition 
which  is  for  the  purpose  of  meeting  are  read  by  one  party  for  the  purpose 
certain  expected  testimony  from  the  of  contradicting  the  witness  who  made 
adverse  party,  and  does  not  otherwise  it,  the  adverse  party  may  read  so  mucli 
intend  to  use  such  part,  he  must  ac-  as  refers  to  the  same  subject  and  tends 
company  the  interrogatories  with  a  to  explain,  limit,  or  qualify  the  portion 
distinct  notice  in  writing  of  his  pur-  read  by  the  other  party.  Haines  v.  Re- 
pose in  taking  It,  or  such  adverse  party  public  F.  Ins.  Co.,  52  N.  H.  467. 
may  require  the  whole  to  be  read  to  the  breleTant  Facts. — A  party  offering  a 
juzy,  although  he  has  not  introduced  deposition  is  not  bound  to  read  a  state- 
the  expected  testimony  to  meet  which  ment  of  irrelevant  facts  contained  in 
the  deposition  was  taken.  Linfieldv.Old  it;  neither  can  the  other  party  read 
Colony  R.  Corp.,  10  Cush.  (Mass.)  562.  it  for  the  purpose  of  contradiction. 

Reftiaal  to  Read  Oroas-exaxnlnatlon. —  Downey    v.  Murphey,   i  Dev.    8c    B. 

The  defendant  offered  in  evidence  the  (N.  Car.)   82;   Fountain  v.  Ware,  56 

deposition  of  a  certain  witness.     The  Ala.  558. 

plaintiff   objected.    The    court    over-  The  Court  may  Require  the  Whole  to 

ruled  the  objection,  and  the  defendant  be  Read.  —  While  one  party  may    be 

then  read  in  evidence  the  examination  permitted  to  read  such  portions    of 

in  chief  of  said  witness,  and  refused  to  a   deposition   as    he    desires,  to     dis- 

read  the  cross-examination.    The  plain-  credit  a  witness,  and  the. other  party 

tiff  then  moved  the  court  to  strike  out  '  may  then  read  the  remainder  of  the 

that  portion  of  the  deposition  which  deposition,  yet  the  court  may  require 

had   been  read,  unless  the  defendant  the  whole  deposition  to  be  read    at 

would  offer  and  read  in  evidence  the  once.     Edwards  v.  Crenshaw,  30  Mo. 

balance  of  the  deposition.   The  defend-  App.  510;   Prewitt  v.  Martin,  59   Mo. 

ant  still  refusing  to  read  the  balance  of  325 ;   State  v.   Phillips,  24  Mo.  475  ; 

said  deposition,  the  court  struck  out  Norris  v.  Brunswick,  73  Mo.  256. 

what  had  been  read,  and  instructed  the  An  AdTone  Party  who  has  appeared 

jury  not  to  consider  the  same.    Grant  and   cross-examined  a  witness  is    en- 

V.  Pendery,  15  Kan.  236.     See  also  Kil-  titled  to  the  benefit  of  the  deposition 

bourne  v.  Jennings,  40  Iowa  473.  and   may  use  such  portions  of   it    aa 

When  the  Testimony  Is  Divisible. —  he  chooses  without  being  required  to 

Where  a  witness  has  been  examined  read  the  whole.     Converse  v.  Meyer, 

as  to  several  transactions,  the  adverse  14  Neb.  190. 

party  may,  if  the  party  procuring  the  Several  Depositions  Taken  and  FUod 

deposition  declines  to  do  so,  introduce  Together.  —  It  is  competent  for    one 

the    whole    testimony    touching    that  party,  on  the  trial  of  a  cause,  to  read 

transaction    without 'introducing    the  in  his  own  behalf  a  deposition   re^u- 

testimony  as  to  the  other  transactions,  larly  taken  and  filed  by  the  other,  and 

but  he  cannot  introduce  a  part  only  of  although   a   deposition    in  such   case 

the  testimony  relating  to  a  single  trans-  may  be  certified  jointly  with  the  dep- 

action  without  introducing  all  that  the  ositions  of  other  witnesses,  it  may  be 

witness  has  said  on  the  subject.    Citi-  detached  and  read  separately.    Ecliols 

zens*  Bank  v,  Rhutasel,  67  Iowa  316.  v.  Staunton,  3  W.  Va.  574. 
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read  in  evidence  may  be  given  to  the  jury  when  they  retire  to 
make  up  the  verdict,  if  it  contains  no  inadmissible  testimony,* 
or  if  the  inadmissible  testimony  is  eliminated  therefrom.* 
X  XVnL  Objectioks — 1.  Generally. — Counsel  have  an  unqualified 
right  to  raise  any  number  of  objections  to  the  admission  of  testi- 
mony, and  it  is  the  duty  of  the  court  to  hear  and  decide  them  ;* 
and  where  it  appears  from  a  deposition  that  a  portion  thereof 
favorable  to  one  party  was  objected  to,  it  will  be  presumed  that 
the  objection  was  made  by  the  adverse  party.* 

2.  Kanner  of  Objecting. — From  the  authorities  cited  under  the 
appropriate  subdivisions  of  this  title,  it  will  be  seen  that  the 
manner  of  objecting  is  closely  allied  to  the  question  of  when  the 
objection  should  be  made,  as  where  the  objection  goes  to  the 
admissibility  of  the  whole  deposition  because  of  defects  in  taking 
it,  in  which  case  the  objection  is  usually  made  by  a  motion  to 
suppress.^     Thus  a  motion  to  suppress  a  deposition,  or  a  part 

1.  Where  a  deposition  is  in  part  in-  though  not  under  seal,  may  be  carried 

competent  it  cannot  be  passed  to  the  from  the  bar  by  the  jury."     State  v. 

jury.     Smith  v,  Nashua,  etc.,  R.  Co.,  Cain,  20  W.  Va.  679;  Welch  v.  Frank- 

27  N.  H.  100;  Shute  V.  Robinson,  41  lin  Ins.  Co.,  23  W.  Va.  289. 

N.  H.  308.  8.  Williams  V.  Eldridge,  i  Hill(N.Y.) 

Satomitted  under  InstmctLons — ^By  Con-  249. 

8«nt. — By  consent  such  a  deposition  may  Either  party  may  object  to  a  deposi- 

be  handed  to  the  jury  with  the  instnic-  tion  upon  the  ground  that  the  answers 

tion  by  the  court  that  the  jury  are  not  to  are    not  responsive  to  the  questions, 

regard  the  portions  of  the  deposition  Greenman  v.  O'Connor,  25  Mich.  30; 

not  read.    Shute  v,  Robinson,  41  N.  H.  Hamilton    v.    People,  29   Mich.   185; 

308.  American  Merchants'  Union   Express 

S.  Hansbrough  v,  Stinnett,  25  Gratt.  Co.  v.  Gilbert,  57  111.  468 ;  Hazleton  v, 

(Va.)  495;    Camp  v.  Averill,  54  Vt.  Union  Bank,  32  Wis.  34 ;  Smithwick t>. 

320;  Stites  V.  McKibben,  2  Ohio  St.  Anderson,  2  Swan  (Tenn.)  573. 

588.  A  party  may  not  object  to  questions 

An  Exception. — Depositions  of  which  and  answers  in  a  deposition  which  tend 
parts  have  been  underscored  by  the  to  support  his  theorj'  of  the  case.  Ling- 
party  offering  them,  so  as  to  attract  the  enfclser  v,  Simon,  49  Ind.  82. 
special  attention  of  the  jury,  are  inad-  And  a  party  taking  a  deposition  can- 
mlssible.  Knight  v,  Coleman,  19  N.  not  object  for  the  want  of  notice  to  the 
H.  118.  opposite  party.    Carpenter  v.  Dame, 

DiBcretlonary. — There  is  no  error  in  10  Ind.  125. 

refusing  to  allow  a  deposition  to  go  to  CommiBSion  Taken  oat  by  Botb  Parties 

the  jury  room  on  request  of  one  of  the  for  Bame  Witness. — Where  a  deposition 

jurors,    the    other    jurors    dissenting,  is  taken  under  a  commission  sued  out 

Lafoon  v,  Shearin,  95  N.  Car.  391.  by  one  party,  the  opposite  party  may 

Wlien  Inoompetent  Eyidence  Cannot  object  to  the  competency  of  the  witness, 

be  Eliminated. — Where  part  of  a  depo-  notwithstanding  he  also  had  obtained 

dtion,   which  could  not  be  separated  a  commission  to  take  the  testimony  of 

from  the  balance  without  mutilation,  the  same  witness,  but  did  not  proceed 

contained  incompetent  evidence  which  under   his  commission.      Beverley  v, 

was  ruled  out,  it  was   held   that   the  Brooke,  2  Leigh  (Va.)ip5. 

court  might,  in  the  exercise  of  its  dis-  4.  Miller  v.  McDonald,  13  Wis.  673. 

cretion,  refuse  to  send  it  to  the  jury.  6.  Davis  v.  Hare,  32  Ark.  386. 

Stites  V,  McKibben.  2  Ohio  St.  588.  Purely  Formal  Defects  in  the  taking 

Contra. — In    West    Virginia  it  was  of  a  deposition  should   be   made    the 

held   that  depositions  are  not  within  basis  of  a  motion  to  suppress  it.    Rust 

Code  W.  Va.,  c.  131,  J12,  which  pro-  v.  Eckler,  41  N.  Y.  488,  cfVin^  Kimball 

vides  that  "papers  read  in  evidence,  v,  Davis,  19  Wend.  (N.  Y.)  439;  Zell- 

587  Volume  VI. 


Olgeotioiii.  DEPOSITIONS.  Hatw  of  0lQ6etf< 

thereof,  for  causes  which  can  be  remedied  by  another  examination 
of  the  witness,  must  be  made  before  the  beg^inning  of  the  trial,  but 
illegal  evidence  may  be  excluded  at  any  stage  of  the  cause  before 
it  is  read  where  it  is  apparent  that  it  could  not  be  rendered  legal 
on  a  re-examination.* 

3.  Natxire  of  ObjecUon — Should  Be  Specific. — General  objections  go 
only  to  the  substance  and  not  to  the  form  of  a  deposition,*  and 
objections  to  the  admission  of  depositions  in  evidence  should  be 
specific,  pointing  out  the  defect  relied  upon.^ 

Part  Good  and  Part  Bad. — A  general  motion  to  Strike  out  a  question 

"weger  v,  Caffe,  5  Duer  (N.  Y.)  100;  An  objection  to  each  sentence  of  each* 

Sheldon  z\  Wood,  2  Bosw.  (N.  Y.)  280.  deposition  is  nothing  more  than  a  gen* 

LofM  of  Opportiinlty  to  Cross-examine,  eral  objection  to  each  deposition,  and 
— A  deposition  may  in  the  discretion  of  where  each  deposition  contains  some- 
the  court  be  suppressed  on  motion  in  legal  evidence  the  objections  are  prop- 
advance  of  the  trial,  if  the  case  falls  erly  overruled.  Taylor  v,  Strickland , 
within  the  principle  that  when  an  op-  37  Ala.  642;  Milton  v,  Rowland,  11 
portunity  to  cross-examine  a  witness  Ala.  732 ;  Melton  v,  Troutman,  15  Ala.- 
has  been  lost  through  his  misconduct  535. 

or  the  fault  or  omission  of  the  party        An  objection  to  a  deposition  because 

calling  him,  or  any  other  like  cause,  it  did  not  appear  from  the  certificate  of 

the  deposition  should  be  set  aside  or  the  officer  who  took  it  that  it  had  been 

the  whole  testimony  rejected.     Hew-  taken  in  conformity  to  the  statute,  etc.,. 

lett  f.  Wood,  67  N.  V.  394.  is  too  general.     Bulwinkle  v.  Cramer, 

The  Ezclnslon  of  an  interrogatory  30  S.  Car.  153.  See  also  Morrison  v^ 
and  answer  furnishes  no  ground  ior  the  White,  16  La.  Ann.  100. 
exclusion  of  the  whole  deposition.  A  general  objection  to  a  depositioni 
Lowry  v.  Harris,  12  Minn.  255;  St.  is  not  sufficient  to  reach  an  irregular- 
Anthony  Falls  Water- Power  Co.  v,  ity,  and  will  not  be  considered  as  ex- 
Eastman,  20  Minn.  277  ;  Ramsey  v,  tending  to  formal  defects.  Blunt  v, 
Flannagan,  33  Ind.  305;  Goodrich  v,  Williams,  27  Ark.  374;  Blackburn  v, 
Goodrich,  44  Ala.  670;  Higgins  v.  Morton,  18  Ark.  384. 
Wortell,  18  Cal.331.  Seeiff/V^i,  XVIII.  An  exception  to  the  reading  of  a 
3.  Nature  of  Objection — Should  Be  deposition  on  the  ground  tliat  the  com- 
Specific.  mission  was  "improvidently,  prema- 

1.  N I  em  phis,  etc.,  R.  Co.  r.  Maples,  turely,  and  illegally  issued,"  in  the  ab- 
63  Ala.  601 ;  Wall  v.  Williams,  11  Ala.  sence  of  some  particular  designation. 
826;  Mumma  v,  McKee,  10  Iowa  107;  of  the  infirmity  relied  on,  is  insufficient 
American  Publishing  Co.  v,  C.  E.  to  enable  the  appellate  court  to  pass 
Mayne  Co.,  9  Utah  318.  on  the  application.     Greene  v.  Tally, 

Such  a  motion  is  addressed  to  the  39  S.  Car.  338. 
sounfl  discretion  of  the  court,  but  should  A  party  objecting  to  an  interroga- 
never  be  allowed  when  made  for  the  tory  filed  before  the  issuing  of  a  corn- 
first  time  at  the  trial.  Spence  T'.  Mitch-  mission  to  take  a  deposition  should 
ell,  9  Ala.  744;  Hewlett  v.  Wood,  67  specify  the  ground  of  the  objection  in 
N.  Y.  394.  order  that  die  adverse  party  may  have 

2.  Thomas  v.  Dunaway,  30  HI.  373.  an  opportunity  to  vary  the  interroga- 

3.  Whitaker  v.  Sigler,  44  Iowa  419 ;  tory.      Allen    v.    Babcock,    15    Pick- 
Manning   V.  Gasharie,    27    Ind.    399;  (Mass.)  56. 

Southwick  V,  Berry,  i  Pin.  (Wis.)  559;  Motion  to  Suppress — Specific  Grounds^ 

Melton    V.    Troutman,    15    Ala.    535;  — The  reason  relied  on  to  suppress  a 

Hatchett  v.  Gibson,  13  Ala.  588 ;  Moore  deposition    should    be     pointed    out. 

v.  Willard,  30  S.  Car.  615;  Jackson  v.  Maprq^art    xk    Freeman,    27   Ind.   531; 

Hobby,  20  Johns.  (N.  Y.)  362;  McCarty  Good  t^.  Martin,  i  Colo.  406;  Corgan 

I'.  Edwards,  24   How.  Pr.  (N.  Y.  Su-  v.    Anderson,    30    111.    95;    Moss    t. 

preme  Ct.)  236;  Christman  T^  Ray,  42  Booth,    34    Mo.    316;     Chapman     v^ 

111.  App.  III.  Spicer,    10    Mo.  6^9;    Hempstead   v^ 

Sufficiency  of  Otijection — ^InstancoB.-^  Johnston,  18  Ark.  123. 
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and  an  answer  is  properly  overruled  if  it  appears  that  some  of  the 
matter  to  which  the  motion  is  directed  is  unobjectionable  and 
pertinent  to  the  issue.* 

Malerlftl  Fortloni  ITnantwered. — So,  also,  a  motion  to  suppress  a 
deposition  because  a  witness  did  not  answer  material  portions  of 
interrogatories  is  too  general  and  indefinite.^ 

LeadiBg  ^koMttoni. — Where  some  of  the  questions  in  a  deposition 
are  leading  and  others  are  not,  an  objection  is  insufficient  which 
fails  to  point  out  specifically  the  questions  complained  of.^ 

Ob  a  Ctanerftl  Objeetlon  the  court  is  not  bound  to  look  into  the  dep- 
osition further  than  to  see  that'some  of  it  is  admissible.^  And 
while  a  general  objection  will  reach  the  competency  of  the  testi- 
mony in  a  deposition,^  if  a  part  of  the  testimony  is  competent 
such  an  objection  will  be  overruled.® 

WaiTw. — ^And  an  objection  to  a  deposition  upon  a  special  ground 
is  a  waiver  of  other  objections.'' 

4.  When  Olgeotioii  should  be  Made — a.  In  General. — While  it 
is  a  general  rule  that  objections  to  a  deposition  must  be  taken  in 

I.  Lee  V,  Hills,  66  Ind.  474;   Steel  331;  Merriam  v,  Hartford,  etc.,  R.  Co., 

V,  Shafer,  39  111.  App.  185.     Contra^  20  Conn.  363. 

Townsend  v.  Pepperellf  99  Mass.  40.  6.  Garvin  7;.   Luttrell,   10  Humph. 

The  court  mair  exclude  the  whole  of  (Tenn.)  16. 

«uch  answer,     rliscox  v.  Hendree,  27  6.  Alabama. — Walker  v.  Forbes,  31 

Ala.  216.  Ala.  9;  Love  v.  Dorgan,  21  Ala.  583; 

S.  Howard  v.  Coleman,  36  Ala.  731 ;  Litchfield  v.  Falconer,  2  Ala.  280. 

Gassen  v.  Hendrick,  74  Cal.  44A.  Arkansas. — Hemphill  v.  Miller,  16 

An  objection  to  the  introduction  of  a  Ark.  372. 

deposition  on  the  ground  that  the  cross-  lotva, — Johnson  v.  Chicago,  etc.,  R. 

interrc^^tories  were  answered  onlj  in  Co.,  51  Iowa  25. 

part  is  too  general,  where  it  appears  North  Carolina, — Smith  v.  McGre- 

that  the  interrogatories  each  contained  gor,  96  N.  Car.  loi. 

a  large  number  of  questions,  and  that  Tennessee.  —  Mt.   Olivet  Cemeterj 

an  answer  was»given  to  each  of  the  in-  Co.  v.  Shubert,  2  Head  (Tenn.)   116; 

rterrogatories,  although  not  all  theques-  Whitley  v.  Davis,  i  Swan  (Tenn.)  333. 

tions  contained  in  each  were  answered.  Vermont. — Webb  v.  Richardson,  42 

Valton  V,  National  Fund  L.  Assur.  Co.,  Vt.  465 ;  Hurlburt  v.  Hurlburt,  63  Vt. 

io  N,  Y.  33.  667. 

8.  Neyland  v.  Bendy,  69  Tex.  711;  Virginia. — Harriman  v.   Brown,  8 

Parsons  v.  Huff,  38  Me.  137;  Clark  v.  Leigh  (Va.)  697. 

Moss,  1 1  Ark.  736.  Incompetency  of  Witness. — In    Ten- 

4.  It  is  the  duty   of  the  counsel  to  nessee  a  general  objection  to  a  deposi- 

point  out  what  they  object  to  and  to  tion  will  go  to  the  competency  of  the 

state  the  grounds  and  reasons  of  their  witness.       Miller    v.    State,    12     Lea 

•objections.     Hurlburt   v.  Hurlburt,  63  (Tenn.)  223;    Garvin   t;.  Luttrell,   10 

Vt.  667.  Humph.  (Tenn.)  16;  Barton  v.  Trent, 

But  it  is  also  held  in  ^/tf^ama  that  the  3  Head  (Tenn.)  170;  Taylor  t*.  May- 
court  is  not  bound  to  look  further  than  hew,  11  Heisk.  (Tenn.)  596;  Whitley 
to  see  that  there  is  some  illegal  testi-  v,  Davis,  i  Swan  (Tenn^)  333.  Con- 
mony  and  may  thereupon  exclude  the  ira^  Preslar  v.  Stallworth,  37  Ala.  402. 
whole.  Crutc her  v.  Memphis,  etc..  R.  7.  Potts  v.  Coleman,  86  Ala.  94; 
Co.,  38  Ala.  579.  If  the  objection  is  to  Walsh  t;.  Pierce,  i a  Vt.  130;  Brackett 
a  deposition  which  is  admissible  in  part  v.  Nikirk,  20  111.  App.  525;  Commer- 
such  objection  should  be  confined  to  cial  Bank  v.  Union  Bank,  11  N.  Y.203. 
the  inadmissible  portion.  Pettigrew  v.  Where  a  general  objection  is  made 
Bamum,  11  Md.  434;  Myers  v.  Casey,  to  a  part  of  a  deposition,  the  party  ob- 
24  Cal.  543;  Higgins  v.  Wortell,  18  Cal.  jecting  cannot  on  the  trial  enlarge  his 
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apt  time,*  no  rule  which  will  apply  in  every  case  can  be  laid 
down  as  to  when  all  objections  should  be  made.  Many  of  the 
states  have  fixed  statutes  and  rules  of  court  upon  the  subject, 
while  varying  objections  are  regained  differently  in  different  juris- 
dictions as  to  the  substantiality  or  formality  of  their  character.* 
Allowing  Depoiitioii  to  Kenudn  on  File. — When  a  deposition  is  allowed 
to  remain  on  file  for  an  unreasonable  length  of  time,  the  party 
against  whom  it  is  to  be  used,  having  had  ample  opportunity  to 
raise  his  objections^  will  not  be  permitted  to  do  so  on  the  trial,* 
and  such  objections  will  not  be  permitted  when  the  party  has  been 
induced  to  believe  that  they  would  not  be  made.* 

objection  to  include  the  whole.     Bald-  of  the  testimony  ehould  be  heard  unlesi 

win  V.  Doubleday,  59  Vt.  7.  the  same  were  made  in  writing  and  no- 

I.  Carson  v.  Mills,  69  N.  Car.  32;  tice  thereof  given  before  the  cause  was 

Brown  v.  Clement,  68  III.  192.  called  for  trial,  that  in  the  absence  of 

Two   Day!  befbro   Trial. —  A  motion  any  positive  enactment  in  the  form  of 

made  two  days  before  the  trial,  to  sup-  a  rule  of  court,  the  general  principles 

press  a  deposition,  is  timely.     Evering-  of  practice  would  require  its  adoption. 

nam  v.  Lord,  19  111.  App.  565.  Cowan  v.  Ladd,  2  Ohio  St.  322. 

8lz  Montha  befbra  Txlal.— Notice  of  a  8.  Carroll  v.  Hodges,  98  N.  Car.  418; 

motion  to  exclude  a  deposition  given  Carson  v.  Mills,  69  N.  Car.  32. 

shortly  after  the  return  and  more  than  Dcpoittloii  on  FUa  Biz  Tears. — It  is  too 

six  months  before  the  cause  is  reached  late  to  object  to  the  reading  of  a  depo- 

for  trial  is  sufBcient.     Scholea  v.  Ack-  sition  which  has  been  permitted  to  re- 

erland,  13  111.  650.  main  on  file  without  objection  for  six 

Votice  of  Olijeetloii  under  Bnla. — A  years,  during  which  time  continuances 
rule  of  court  relative  to  testimony  were  had  and  the  venue  has  been 
taken  by  deposition  admitted  no  ob-  changed.  Wasson  v.  Lin8ter,83  N.Car. 
jection  to  it  on  trial,  other  than  to  rel*  575 ; Woodley  r.  Hassell,  94  N.  Car.  157. 
evancy  or  competency,  unless  notice  of  Fntndnlent  Bxaentten of  Ornnmlsaioii . — 
the  objection  in  w*riting  was  given  to  But  such  a  material  irregularity  as  that 
the  opposite  counsel  within  ten  daj's  there  was  fraud  in  the  execution  of  the 
after  notice  of  filing  the  deposition,  or  commission  will  not  be  waived  by  fail- 
a  motion  was  made  on  the  nrst  oppor-  ure  to  object  while  the  cause  has  pro- 
tunity  to  suppress  it.  A  deposition  gressed  through  several  stagee,when  the 
taken  subject  to  this  rule  was  filed  on  objection  is  taken  before  the  hearings. 
Fridaj';  notice  of  the  filing  was  given  Burtch  v,  Hogge,  Harr.  (Mich.)  31. 
on  Saturday;  on  Monday  the  term  4.  State  f.  Dunn,  60  Mo.  64;  Dei- 
commenced  ;  on  Tuesday  exceptions  venthal  v.  Jones,  53  Mo.  460. 
were  filed  to  the  deposition,  and  after-  Both  parties  to  a  cause  took  deposi- 
wards  on  the  same  day  a  jury  was  tions,  and  the  same  irregularities  ex- 
sworn  in  the  case.  It  was  held  tnat  on  isted  as  to  all  the  depositions.  The 
this  state  of  facts  the  exception  was  plaintiff  notified  the  defendant  that  he 
well  taken  to  the  admission  of  the  evi-  would  object  to  the  latter's  depositions 
dence.  Cunningham  v,  Jordan,  x  Pa.  on  account  of  such  irregularities^ 
St.  442.  whereupon  the  defendant  notified  the 

S.  At  an  early  day  it  was  held  that  in  plaintiff  that  the  same  objections  ex- 
the  absence  of  a  statutory  provision  or  isted  against  the  plaintiff's  depositions, 
an  express  rule  of  court,  an  objection  to  It  was  held  that  the  plaintiff  having,  not- 
the  taking  of  a  deposition  might  be  withstanding  the  previous  counter  no- 
made  at  any  time  before  it  was  read,  tices,  read  his  depositions  to  the  jury. 
Dye  V,  Bailey,  2  Cal.  383  ;  Mills  v.  Dun-  he  thereby  waived  his  objections 
lap,  3  Cal.  94.  But  at  about  the  same  against  the  defendant*s  depositions, 
time  the  Supreme  Court  of  Ohio  held,  Potter  v.  Leeds,  i  Pick.  (Mass.)  309. 
respecting  so  reasonable  and  necessary  Continuing  Oanse  fbr  Tardy  OttJectUms. 
a  rule  as  that  no  exceptions  to  dep-  — Where  depositions  have  been  on  file 
ositions  for  other  causes  than  the  com-  for  a  time  sufficient  to  give  the  parties 
petency  of  the  witness  or  the  relevancy  opportunity  to  raise  all  objections   it 
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b.  Before  Trial. — Objections  which  are  only  formal  or  go 

to  some  irregularity  in  the  mode  of  taking  the  deposition  must  be 
made  before  the  trial  or  they  will  be  deemed  to  be  waived.*     The 

has  been  held  that  such  a  delaj  will  at  N.  Y.  564;  Newton  t;.  Porter,  69  N.  Y. 

least  warrant  the  court  in  continuing  133;  Wright  t'.  Cabot,  89  N.  Y.  570; 

the  cause  on  behalf  of  the  party  against  Denny  v.  Horton,  11  Daly  (N.  Y.)358; 

whom  the  objection  was  made.  Grigsby  Elverson   v.   Vanderpoel,    41    N.    Y. 

V.  May,  57  Tex.  255;  Moore  v.  Smith,  Super.  Ct.  257. 

88  Ky.  151.  North  Carolina, — Carroll  v,  Hodges, 

Walter  of  Oliiltellon  do«s  Not  Bzcluda  98  N.  Car.  418  ;  Katzenstein  v.  Raleigh, 

^tnesB — But  the  waiver  of  objections  etc.,  R.  Co.,  78  N.  Car.  286  ;  Woodley 

to  the  deposition  by  failure  to  make  v.  Hassell,  94  N.  Car.  157;   Davenport 

them  at  the  proper 'time  furnishes  no  v,  McKee,  98  N.  Car.  500  ;  Carson  v, 

ground  for  excluding  the  introduction  Mills,  69  N.  Car.  3a;  Wasson  v.  Lins- 

of  the  witness  when  he  is  present  in  ter,  83  N^Car.  575 ;  Kerchner  v.  Reilly, 

conrt.     Columbus  Sewer  Pipe  Co.  v.  73  N.  Car.  171  ;  Woodley  v,  Hassefi, 

Ganser,  58  Mich.  ^86.  9^  N.  Car.  157  ;  Bamhardt  v.  Smith, 

I.  Alabama, — Moody  v,  Alabama G.  86  N.  Car.  473;  Sparrow  v,  Blount,  90 

S.  R.  Co.,  99  Ala.  553;    McArthnr  v.  N.  Car.  514. 

Carrie,  33  Ala.  75;  Memphis,  etc.,  R.  OAi0.---Crosby  v.  Hill,  39  Ohio  St. 

Co.  v.  mbb,  37  Ala.  699;   Spence  v,  100. 

Mitchell,  9  Ala.  744.  Pennsylvania, — Berghaus  v.  Alter,  9 

///iii^fj.— Rocklord,  etc.,  R.  Co.  v.  Watts  (Pa.)  386;  Hook  v.  Hackney,  16 

McKinley,  64  III.  338;  Kassing  v.  Mor-  S.  &  R.  (Pa).  385. 

tfmer,  80  111.  6oa;  Kimball  v.  Cook,  6  Tennessee,  —  (Jampbell  v,  Baird,  95 

111.  424 ;  Frink  v.  McCluna;,  9  111.  569 ;  Tenn.  345 ;    Shea   v.  Mabry,    i    Lea 

Thomas  P.  Dunawar,  30  IlT.386;  Shel-  (Tenn.)  319. 

don  t'.  Burry,  39  III.  App.  154;  Mo-  Texas, — Jones  v.  Ford,  60  Tex.  127; 

shier  v.  Knox  College,  33  111.  163;  Cor-  Texas,  etc.,  R.  Co.  v,  Burnes,  3  Tex. 

8m  T».  Anderson,  30  III.  95;  Cooke  v.  Unrep.  Cas.  239;  Allen  v.  Hoxe^',  37 

rne,  37  III.  186 ;  Stowell  v,  Moore,  89  Tex.  320. 

111.  563 ;  Merchants'  Despatch  Transp.  Uiak.-^  American  Publishing  Co.  v, 

Co.  V,  Leysor,  89  111.  43;  Toledo,  etc.,  C.  E.  Mayne  Co.,  9  Utah  318. 

R.  Co.  V,  iSaddeley,  54  ill.  19.  Wisconsin, — (xoodland  v,  Le  Clair, 78 

Indiana, — StuU  v,  Howard,  26  Ind.  Wis.  176. 

456.  Oeoxgla. — U  nder  Code  (jeorgia,  (  3893, 

Iowa. — Frazier    v.  Smith,   10  Iowa  objections  made  to  interrogatories  with- 

^91;  Bays  V,  Herring,  51    Iowa  386;  out  giving  written  notice  to  the  adverse 

]Byington  v,  Moore,  63  Iowa  470.  P^rty  or  bringing  them  to  the  attention 

Kentucky, — Kerr  tr.  Gibson,  8  Bush  of  the  court  prior  to  the  commencement 

(Ky.)  139 ;  Moore  v.  Smith,  88  Ky.  151.  of  the  trial,  and  made  for  the  first  time 

Maine, — Ro wet'. Godfrey,  16 Me.  128.  pending  the  hearing,  are  unavailable. 

MassacMusetts. — Farrow  r».Common-  Central  R.,  etc.,  Co.  v.  Gamble,  77  Ga. 

wealth  Ins.  Co.,  18  Pick.    (Mass.)  53;  584;  Baker  t/.  Thompson.  89  Ga. 486. 

Adams  v    Wadleigh,  10  Gmy  (Mass.)  Uladar  an  mdlana  Statate  authorizing 

360;  Gould  V.  Hawkes,  i  Allen  (Mass.)  the  suppression  of  a  deposition  when 

170.  the  reason  therefor  does  not  appear 

Michigan, — Cook  v.  Bell,  18  Mich,  upon  the  deposition  itself,  but  is  brought 

387  ;  Knight  v,  Emmons,  4  Mich.  554  ;  out  in  the  progress  of  the  trial,  it  was 

Falms  V,  Richardson,  51  Mich.  &L.  held  that  the  fact  that  a  deposition  was 

Missouri. — Brooks    v.    Boswell,  34  not  written  by  the  proper  party  or  in  the 

Mo.  474 ;  Delventhal  v,  Jones,  53  Mo.  proper  place  could  not  be  proven  after 

460;    Delisle  v.  McGillivary,  34   Mo.  thecommencement  of  the  trial,  and  that 

App.  680 ;  State  v,  Dunn,  60  Mo.  64.  the  statute,  in  any  event,  did  not  au- 

Montana.  —  Murray   v,   Larabie,    8  thortze  the  introduction  of  testimony 

Mont.  308.  for  that  purpose,  and  only  had  reference 

Nebraska. — Sioux  City,  etc.,  R.  Co.  to  evidence  adduced  on  the  issues  of  the 

V,  Finlayson,  16  Neb.  576;  Dietrichs  v,  cause.    Truman  v,  Scott,  72  Ind.  358. 

Lincoln,  etc.,  R.  Co.,  13  Neb.  43.  Under  a  Rule  In  Chanoery  providing 

New    fork, — Vilmar  v.  Schall,  61  that  no  deposition  shall  be  suppressed 
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Objeotions.  DEPOSITIONS.  When  OljMtlon  ihonU  be  Made. 

reason  given  for  the  adoption  and  enforcement  of  this  rule  is  that 

the  party  in  whose   favor  the  deposition   is  irregularly    taken 
should  have  an  opportunity  of  retaking  it.* 

Hanner  lad  Time. — In  some  instances  the  statutes  require  objec- 
tions of  this  kind  to  be  made  in  writing  and  filed  before  the  trial,^ 
and  at  a  certain  time  with  regard  to  the  term  of  court.* 

for  irregularity  or  informality  in  taking  not  given  in  writing;  and  this  is  espe- 

the  examination,  except  on  special  mo-  cially  so  where  the  party  who  did  not 

tion  before  the  hearing,  where  an  ex-  take  them  out  offers  them  in  evidence, 

amination  of  the  record  shows  that  if  Cecil  v.  Gazan,  71  Ga.  631. 

the  same  strictness  and  technical  nicety  2.  Georgia, — Code,  ^  3892 ;  Central 

which  were  insisted  on  by  the  party  ob-  R.,  etc.,  Co.  v.  Gamble,  77  Ga.  584; 

jecting  to  the  deposition  should  be  ap-  Baker  v,  Thompson,  89  Ga.  486. 

plied  to  his  notice  he  would  not  be  able  Kansas.  —  Civil  Code,  §§  363,  364 ; 

to  show  any  notice  given  of  his  motion  Rockford  Ins.  Co.  v.  Farmers    State 

to  suppress,  there  was  held  to  be  no  Bank,  50  Kan.  438;    Kansas  Pac.   R. 

error  in  denying  the  motion  to  suppress.  Co.  v.  Pointer,  9  Kan.  620;  St.  Louis, 

Chadwick  t'.  Chadwick,  59  Mich.  87.  etc.,  R.  Co.  v.  Morse,  38  Kan.  271. 

Otjecttona   to    Second     Deposition. —  Kentucky, — Code  Pr.,  §  651 ;   Kerr 

Where    a  deposition  was  rejected  at  t^.  Gibson,  8  Bush  (Ky.)  129;  Moore  v. 

one   trial   of  a  cause  and  was  by  the  Smith,  88  Ky.  151. 

court  ordered  to  be  retaken,  the  rule  Mississippi. — Code   1880 ;  Ratliff  v. 

as  to  when  objections  should  be  made  Thomson,  61  Miss.  71. 

applies  as  well  to  the  second  deposition  Nebraska,  —  Code  Civ.  Pro.,  ^  390; 

as  to  the  one  originally  offered,  and  an  Dietrichs  v,  Lincoln,  etc.,  R.  Co.,   13 

objection  which  comes  after  the  dep-  Neb.  43;  Sioux  City,  etc.,  R.  Co.  7).  Fin- 

osition  is  read  to  the  jury  is  too  late,  layson,  16  Neb.  578. 

Central  R.,  etc.,  Co.  v.  Rogers,  57  Ga.  Texas. — Act  March  16,  1848,  J   17; 

338.  Pasch.  Dig.!  art.  3742  ;  Rev.  Stat.  1879. 

When,  after  a  deposition  was  taken  art.  2235;  Grigsby  v.  May.  57  Tex.  255; 

and  filed,   a  second  deposition  of  the  Jones  v.  Ford,  60  Tex.  127 ;  Haggertj 

same  witness  was  taken  to  which  there  v,  Scott,  10  Tex.  525  ;  Croft  r.  Rains, 

was  an  exception  which  was  sustained  loTex.  520;  Kottwitzf.  Bagby,  i6Tex. 

on  the  day  of  the  trial,  the  first  depo-  656;  Garner  v.  Cutler,  28  Tex.  176, 

sition  was  held  to  be  admissible  under  See  also  Cowan  v.  Ladd,  2  Ohio  St. 

the    statutory   provision    that    all   ex-  324;  Westcott  t>.  Allston,  i  Del.  Ch.  74. 

ceptions  to  depositions  except  to  the  Omission  of  Signature. — An  objection 

competency  of  the  witness  or  his  evi-  that  a  deposition  is  not  signed  cannot 

dence  should  be  disposed  of  before  the  be  raised  unless  made  and  filed  before 

trial,  etc.,   no  exception   having  been  the  commencement  of  the  trial,  as  it  is 

taken  to  the   first  deposition.     Susong  not  an  objection  for  incompetency  or 

V,  Ellis,  II  Heisk.  (Tenn.)  80.  irrelevancy  under  Rev.  Stat.  Wyotning^ 

1.  Winslow  V.  Newlan,  45  111.  145;  ^   2623.      Laramie    Coal,  etc..   Co.   v. 

Tyng  T'.  Thayer,  8  Allen  (Mass.)  391.  Eastman    (Wyoming,  1894),   38    Pac. 

Noting  Objection. — Under  a  statutory  Rep.  680. 
provision  requiring  an  objection  to  be  3.  Term  of  Conrt  Intervening. ~ A  mo- 
made  by  motion,  the  mere  noting  of  an  tion  to  suppress  made  one  year  after 
objection  in  a  deposition  is  not  suf-  the  filing  of  a  deposition  and  after  a 
ficient.  Johnson  v.  Chicago,  etc.,  R.  term  of  court  has  intervened  is  not 
Co.,  51  Iowa  25.  made  in  apt  time,  where,  by  statute, 

Deposition  Suppressed  on  Former  Trial,  exceptions  to  depositions,  other  than 

— Where  objections  have   been  made  for  incompetency  or  irrelevancy,  must 

to   irregularities  on  the  ground   that  be  made  by  motion  filed  by  the  morn- 

the  venue  as  to  their  place  of  execu-  ing  of  the  second  day  of  the  first  term 

tion  is   not  shown,  and  they  were  re-  after  the  depositions  have   been  filed, 

jected  on  that  ground  on  a  subsequent  Johnson  v.  Chicago,  etc.,   R.  Co.,  51 

trial  of  the  same  cause,  an  objection  Iowa  25.    And  it  was  held  that  after  dep' 

to  them  on  that   ground  will  not  be  ositions   have  been  filed  by  the  clerk 

overruled  because  notice  thereof  was  the  fact  that  cross-interrogatories  were 
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<njMtio]u.  DEPOSITIONS,  Whan  OtdMtlon  ihoQld  be  Hade. 

^'Bdan  Um  Trltl." — ^The  mere  announcement  of  readiness  for  trial 
is  not  an  entering  upon  the  trial  under  a  statute  requiring  objec- 
tions to  depositions  to  be  made  before  entering  upon  the  trial.^ 

c.  Renewal  of  Objection  at  Trial. — If  a  motion  to  suppress 
a  deposition  is  made  in  proper  time  the  objections  raised  thereby 
need  not  be  renewed  at  the  trial,^  though  it  has  been  held  that  a 
party  waives  his  objections^  although  properly  made  before  the 
trial,  if  thereafter  he  goes  to  trial  without  pressing  his  objections 
to  a  decision.* 

d.  Objection  to  Certificate. — An  objection  to  a  defective 
certificate  of  the  officer  before  whom  a  deposition  is  taken  should 
be  made  by  motion  to  suppress  before  the  trial.* 

not  answered  doea  not  constitute  such  not  commenced  within  the  contempla- 

incompetencj.      Harris    Mfg.  Co.   v.  tion  of  the  statute.    Houston,  etc.,  R. 

Marsh,  49  Iowa  11.  Co.  v.  Burke,  55  Tex.  323. 

After  ComnienoeiJlAnt  of  Tenn. — A  mo-  After  Jury  Sworn  and  Case  Opened. — 

tion  to  suppress  a  deposition  for  ir-  Under  Code  lowa^  '851,  f  2464^  it  is 

regularitj  comes  too  late  when  made  proper  to  overrule  a  motion  to  suppress 

after  the  commencement  of  the   term,  a  deposition  made   after   the   jurj  is 

Turner  v,  Hardin,  80  Iowa  691.  called  and  sworn  and  the  plaintiff  has 

Under  a  statutory  provision  (Mil-  opened  his  case.     Frazier  v.  Smith,  10 

ler's  Code  Ind.,  §  3751)  providing  that  Iowa  591. 

where  a  deposition  is  filed  during  the  Motion  Presented  on  Day  of  Trial. — 

term  a  motion  to  suppress  must   be  Where  a  motion  to  suppress  a  deposi- 

made  by  the  morning  of  the  third  day  tion  was  made  on  the  day  preceding  the 

after  the  filing,  and  in  any  case  before  day  of  trial,  and  on  the  next  day,  but 

the  case  is  reached  for  trial,  the  party  prior    to    the  commencement  of   the 

is  not  entitled  to  three  days  where  the  trial,  the  motion  was  presented  to  the 

deposition  has  already  been  filed  more  court  for  hearing,  it  was  held  error  for 

than  three  days  and  ne  does  not  show  the  court  to  refuse  to  entertain   the 

that  he  had   no  notice  of  the  filing,  same  on  the  ground  that  it  was  made 

Byington  v,  Moore,  62  Iowa  470.  too  late.    Adams  Express  Co.  v,  Mc- 

Befbre  Gonunencenient  of  Trial.— Ex-  Connell,  27  Kan.  238.    But  the  motion 

ceptions   other   than   for  the   compe-  comes  too  late  after   the  jury  is  im- 

tency  of  the  witness  or  the  relevancy  paneled  and  sworn.     St.  Louis,  etc.,  R. 

or  competency  of  the  testimony  will  be  Co.  t;.  Morse.  38  Kan.  271. 

disregarded  unless  they  are  filed  and  Under  tlie  12tli  Rule  of  Praotice  in  force 

noted  on  the  record  before  the  com-  in  Virginia  in  1808,  exceptions  to  the 

mencement  of  the  trial  and  before  or  reading  of  depositions  taken  by  com- 

during  the  first  term  after  the  filing  of  mission  issued  after  the  cause  in  which 

the  depositions.      Moore  v»  Smith,  88  they    might  be  required   was  set   for 

Ky.  151.  hearing  could  be   made   at  any  time 

1.  National  Fertilizer  Co.  v,  Holland  before  the  cause  was  gone  into  when 

(Ala.  1895),  18  So.  Rep.  170;  Oxford  called,after  which  such  exceptions  were 

IronCo.  V.  Quinchett,44  Ala.  487.  too  late.     Fosters.  Sutton,  4  Hen.  & 

Before  Case  Announced  Beady. — Un-  M.  (Va.)  401. 

der  Rev.  Stat.Tex.,  art.  2235,  which  pro-  2.  Cross    v,  Barnett,  61    Wis.  650; 

vides  that  no  objection  to  the  form  of  Rooker  v.  Rooker,  83  Ind.  226. 

depositions  or  to  the  manner  of  taking  8.  Graydon  v.  Gaddis,  20  Ind.  515. 

them  shall  be  heard  unless  such  objec-  4.  Sugar   Pine   Door,    etc.,   Co.  v 

tions  are  in  writing  and  notice  thereof  Garrett  (Oregon,  1895),  4^  ^^c.  Rep 

is  given  to  the  opposite  counsel  before  129;    Walker  v.  Steel,  9    Colo.   388 

the  trial  of  the  suit  commences,  notice  And  see  Doane  v,  Glenn,  i  Colo.  495 

of  objections  to  the  manner  or  form  is  An   objection  to  an  entire  deposi 

in  time  if  given  before  both  parties  have  tion  on  account  of  defects  in  the  cer 

announced  themselves  ready  for  trial,  tificate  of    the  commissioner,    under 

since  until  then  the  trial  of  the  suit  has  section   2328  of  the  Alabama  Code, 
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Objeetioiis.  DEPOSITIONS.  When  ObjMtloii  ihonU be  lUdt. 

reason  given  for  the  adoption  and  enforcement  of  this  rule  is  that 

the  party  in  whose   favor  the  deposition   is  irregularly   taken 
should  have  an  opportunity  of  retaking  it.* 

Manner  end  Time. — In  some  instances  the  statutes  require  objec- 
tions of  this  kind  to  be  made  in  writing  and  filed  before  the  trial,* 
and  at  a  certain  time  with  regard  to  the  term  of  court.* 

for  irregularity  or  informality  in  taking  not  given  in  writing;  and  this  is  espe- 

the  examination,  except  on  special  mo-  cially  so  where  the  party  who  did  not 

tion  before  the  hearing,  where  an  ex-  take  them  out  offers  them  in  evidence, 

amination  of  the  record  shows  that  if  Cecil  v.  Gazan,  71  Ga.  631. 

the  same  strictness  and  technical  nicety  2.   Georgia, — Code,  §  3892;  Central 

which  were  insisted  on  by  the  party  ob-  R.,  etc.,  Co.   v.  Gamble,  77  Ga.  584; 
jecttng  to  the  deposition  should  be  ap-  •  Baker  v,  Thompson,  89  Ga.  486. 

plied  to  his  notice  he  would  not  be  able  Kansas,  —  Civil  Code,  4^  363,  364; 

to  show  any  notice  given  of  his  motion  Rockford  Ins.  Co.  v.  Farmers   State 

to  suppress,  there  was  held  to  be  no  Bank,  50   Kan.  428;    Kansas  Pac.   R. 

error  in  denying  the  motion  to  suppress.  Co.  v.  Pointer,  9  Kan.  620;  St.  Louis, 

Chadwick  t;.  Chadwick,  59  Mich.  87.  etc.,  R.  Co.  v.  Morse,  38  Kan.  271. 

Otjectloiu    to    Second     Deposition. —  Kentucky. — Code  Pr.,  §  651 ;   Kerr 

Where    a  deposition  was  rejected  at  v.  Gibson,  8  Bush  (Ky.)  129;  Moore  v, 

one  trial  of  a  cause  and  was  by  the  Smith,  88  Ky.  151. 

court  ordered  to  be  retaken,  the  rule  Mississippi. — Code   1880;  Ratliff  t;. 

as  to  when  objections  should  be  made  Thomson,  6x  Miss.  71. 

applies  as  well  to  the  second  deposition  Nebraska.  —  Code  Civ.  Pro.,  ^  390; 

as  to  the  one  originally  offered,  and  an  Dietrichs  v.  Lincoln,  etc.,  R.  Co.,  13 

objection  which  comes  after  the  dep-  Neb.  43;  Sioux  City,  etc.,  R.  Co.  v.  Fin- 

osition  is  read  to  the  jury  is  too  late,  layson,  16  Neb.  578. 

Central  R.,  etc.,  Co.  v,  Rogers,  57  Ga.  Texas, — Act  March  16,  1848,  (    17; 

338.  Pasch.  Dig.»  art.  3742  ;  Rev.  Stat.  1S79, 

When,  after  a  deposition  was  taken  art.  2235;  Grigsby  7'.  May,  57  Tex.  255; 

and  filed,   a  second  deposition  of  the  Jones  v.  Ford,  60  Tex.  127 ;  Haggerty 

same  witness  was  taken  to  which  there  v.  Scott.  10  Tex.  525;  Croft  r.  Rains, 

was  an  exception  which  was  sustained  loTex.  520;  Kottwitzf.  Bagby,  i6Tex. 

on  the  day  of  the  trial,  the  first  depo-  656;  Garner  v.  Cutler,  28  Tex.  176. 

sition  was  held  to  be  admissible  under  See  also  Cowan  v,  Ladd,  2  Ohio  St. 

the    statutory   provision    that    all   ex-  324;  Weslcott  v.  Allston,  i  Del.  Ch.  74. 

ceptions  to  depositions  except  to  the  Omlasion  of  Signature. — An  objection 

competency  of  the  witness  or  his  evi-  that  a  deposition  is  not  signed  cannot 

dence  should  be  disposed  of  before  the  be  raised  unless  made  and  filed  before 

trial,  etc.,   no  exception   having  been  the  commencement  of  the  trial,  as  it  is 

taken  to  the   first  deposition.     Susong  not  an  objection  for  incompetency  or 

V.  Ellis,  II  Heisk.  (Tenn.)  80.  irrelevancy  under  Rev.  Stat.  Wyoming-^ 

1.  Winslow  V.  Newlan,  45  111.  145 ;  ^   2623.     iLaramie    Coal,  etc.,   Co.   v, 

Tyng  T'.  Thayer,  8  Allen  (Mass.)  391.  Eastman   (Wyoming,  1894),  3^    Vv^c. 

Noting  Objection. — Under  a  statutory  Rep.  680. 
provision  requiring  an  objection  to  be  3.  Term  of  Conrt  Intervening. ~ A  mo- 
made  by  motion,  the  mere  noting  of  an  tion  to  suppress  made  one  year  after 
objection  in  a  deposition  is  not  suf-  the  filing  of  a  deposition  and  after  a 
ficient.  Johnson  v.  Chicago,  etc.,  R.  term  of  court  has  intervened  is  not 
Co.,  51  Iowa  25.  made  in  apt  time,  where,  by  statute. 

Deposition  Suppressed  on  Former  Trial,  exceptions  to  depositions,  other  than 

— Where  objections  have   been  made  for  incompetency  or  irrelevancy,  must 

to  irregularities  on  the  ground   that  be  made  by  motion  filed  by  the  morn- 

the  venue  as  to  their  place  of  execu-  ing  of  the  second  day  of  the  first  term 

tion  is   not  shown,  and  they  were  re-  after  the  depositions  have  been  filed, 

jected  on  that  ground  on  a  subsequent  Johnson  v,  Chicago,  etc.,   R.  Co.,  51 

trial  of  the  same  cause,  an  objection  Iowa  25.    And  it  was  held  that  after  dep* 

to  them  on   that   ground  will  not  be  ositions  have  been  filed  by  the  clerk 

overruled  because  notice  thereof  was  the  fact  that  cross-interrogatories  were 
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Oldeetioiu.  DEPOSITIONS.  Whan  Objection  ihonld  be  Kado. 

''Before  tbe  MaL*' — ^The  mere  announcement  of  readiness  for  trial 
is  not  an  entering  upon  the  trial  under  a  statute  requiring  objec- 
tions to  depositions  to  be  made  before  entering  upon  the  trial.^ 

c.  Renewal  of  Objection  at  Trial. — If  a  motion  to  suppress 
a  deposition  is  made  in  proper  time  the  objections  raised  thereby 
need  not  be  renewed  at  the  trial,^  though  it  has  been  held  that  a 
party  waives  his  objections,  although  properly  made  before  the 
trial,  if  thereafter  he  goes  to  trial  without  pressing  his  objections 
to  a  decision.* 

d.  Objection  to  Certificate. — An  objection  to  a  defective 

certificate  of  the  ofHcer  before  whom  a  deposition  is  taken  should 
be  made  by  motion  to  suppress  before  the  trial.* 

not  answered  does  not  constitute  such  not  commenced  within  the  contempla- 

incompetency.      Harris    Mfg.  Co.   v.  tion  of  the  statute.    Houston,  etc.,  R. 

Marsh,  49  Iowa  11.  Co.  v.  Burke,  55  Tex.  323. 

After  Ckmimencexbflntof  Term. — A  mo-  After  Jtiry  Sworn  and  Case  Opened. — 

tion  to  suppress  a  deposition  for  ir-  Under  Code  lo-wa^  1^51*  $  2464,  it  is 

reg;ularitj  comes  too  late  when  made  proper  to  overrule  a  motion  to  suppress 

after  the  commencement  of  the  term,  a  deposition  made   after   the   jury  is 

Turner  v,  Hardin,  80  Iowa  691.  called  and  sworn  and  the  plaintiff  has 

Under  a  statutory  provision  (Mil-  opened  his  case.     Frazier  r.  Smith,  10 

ler's  Code  Ind.,  §  3751)  providing  that  Iowa  591. 

where  a  deposition  is  filed  during  the  Motion  Presented  on  Day  of  Trial. — 

term   a   motion  to  suppress  must  be  Where  a  motion  to  suppress  a  deposi- 

made  bj  the  morning  of  the  third  day  tion  was  made  on  the  day  preceding  the 

after  the  filing,  and  in  any  case  before  day  of  trial,  and  on  the  next  day,  but 

the  case  is  reached  for  trial,  the  party  prior    to    the   commencement  of*    the 

\&  not  entitled  to  three  days  where  the  trial,  the  motion  was  presented  to  the 

deposition  has  already  been  filed  more  court  for  hearing,  it  was  held  error  for 

than  three  days  and  he  does  not  show  the  court  to   refuse  to  entertain   the 

that  he  had   no  notice  of  the  filing,  same  on  the  ground  that  it  was  made 

Byington  v,  Moore,  62  Iowa  470.  too  late.    Adams  Express  Co.  v,  Mc- 

Before  Gonmiencenient  of  Trial.— Ex-  Connell,  37  Kan.  238.     But  the  motion 

ceptions  other   than  for  the  compe-  comes  too  late  after  the  jury  is   im- 

tency  of  the  witness  or  the  relevancy  paneled  and  sworn.    St.  Louis,  etc.,  R. 

or  competency  of  the  testimony  will  be  Co.  v.  Morse.  38  Kan.  271. 

disregarded  unless  they  are  filed  and  Under  t]iel2tliBnle  of  Praotice  in  force 

noted  on  the  record  before  the  com-  in  Virginia  in  1808,  exceptions  to  the 

mencement  of  the  trial  and  before  or  reading  of  depositions  taken  by  com- 

during  the  first  term  after  the  filing  of  mission  issued  after  the  cause  in  which 

the  depositions.     Moore  v.  Smith,  88  they    might  be  required  was  set  for 

Ky.  151.  hearing  could  be   made   at  any  time 

1.  National  Fertilizer  Co.  v»  Holland  before  the  cause  was  gone  into  when 

(Ala.  1895),  18  So.  Rep.  170;  Oxford  called,after  which  such  exceptions  were 

IronCo.  V.  Quinchett,44  Ala.  487.  too  late.     Foster  v.  Sutton,  4  Hen.  & 

Before  Oaao  Announced  Beady. — Un-  M.  (Va.)  401. 

der  Rev.  Stat.Tex.,  art.  2235,  which  pro-  2.  Cross    v.   Barnett,  61    Wis.  650; 

vides  that  no  objection  to  the  form  of  Rooker  v.  Rooker,  83  Ind.  226. 

depositions  or  to  the  manner  of  taking  8.  Graydon  v,  Gaddis,  20  Ind.  515. 

them  shall  be  heard  unless  such  objec-  4.  Sugar   Pine   Door,    etc.,   Co.  v, 

tions  are  in  writing  and  notice  thereof  Garrett  (Oregon,  1895),  4^  P^^*  Rep. 

is  given  to  the  opposite  counsel  before  129;    Walker  v.  Steel,   9    Colo.   388. 

the  trial  of  the  suit  commences,  notice  And  see  X)oane  v.  Glenn,  i  Colo.  495. 

of  objections  to  the  manner  or  form  is  An  objection  to  an  entire  deposi- 

in  time  if  given  before  both  parties  have  tion  on  account  of  defects  in  the  cer- 

announced  themselves  ready  for  trial,  tificate  of    the  commissioner,    under 

since  until  then  the  trial  of  the  suit  has  section   2328  of  the   Alabama  Code, 
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Oltfaetioiit.  DEPOSITIONS.  Whan  Oljeotimi  ihovld  be  lUdt. 

e.  Incompetency  of  Officer. — ^An  objection  on  account  of 

some  disability  on  the  part  of  the  officer  taking  the  deposition 
must  be  made  before  the  hearing.^ 

/.  To  Notice. — ^An  irregularity  by  reason  of  insufficiency  of 
notice  should  likewise  be  taken  advantage  of  before  the  trial.' 

which  requires  that  where  an  objec-  it  is  too  late  to  object  that  the  depo- 

tion  appears  -upon  the  deposition  it  sitions  were  taken  without  notice  and 

must  be  made  before  the  parties  enter  that  thej  were  not  properly  certified 

upon  the  trial,  comes  too  late  if  made  after    the  jurj    has    been   called  and 

after  the  commencement  of  the  trial,  sworn  and  the  attorney  for  the  plain- 

although  made  as  soon  as  the  deposi-  tiff  has  opened  the  case.    Campbell  x\ 

tion  is  opened  by  the  court.     May  v.  Baird,  95  Tenn.  345. 

May,  38  Ala.  141.     See  also  Tuska-  In  Alabama  an  objection  to  a  dep- 

loosa  Cotton-Seed  Oil   Co.  v.  Perry,  osition  on  the  ground  that  no  notice 

85  Ala.  158;  Irby  v,  Kitchell,  43  Ala.  was  given  of  the  time  and  place  at 

438.  which  it  would  be  taken  cannot   be 

OmlMlon  of  nitMrnal  B«t«iiii«  tUmp. —  made  when  the  deposition  is  offered  in 

The  omission  of  an  internal  rerenue  evidence  on  the  trial,  where  by  stat- 

stamp  from  the  officer's  certificate  was  ute  it  is  reouired  to  be  made  before  the 

held  a  formal  defect  and  waived  by  trial.    McGill  v.  Monette,  37  Ala.  49; 

failure  to  call  the  attention  of  the  court  Hudson  v.  Howlett,  33  Ala.  478;    Mc- 

to   it   by  motion  to  suppress  before  Creary  v.  Turk,  29  Ala.  344. 

the  trial.     Lockwood  v.  Mills,  39  111.  In  Virginia^  on  a  motion  to  suppress 

6o3.  the  deposition  of  the  plaintiff  taken  in 

FaUvxe  to  AttftOh  OlBotal  Seal. — An  New  York,  the  ground  of  the  motion 

objection  to  the  irregularity  of  a  depo-  was  stated  to  be  that  the  defendant  had 

sition  that  the  commissioner  neglected  been  notified  in  another  suit  of  the  tak- 

to  attach  his  seal  to  his  certificate  has  ing  of  depositions  in  Georgia  on  the 

been  held  to  come  too  late  when  made  same  day,  and  that  the  counsel  who  gave 

at  the  trial.    Reese  v.  Beck,  34  Ala.  651.  the  notice  were  the  attorneys  for  the 

Keading  to  Witness. — And  an  objec-  plaintiff  in  the  suit  in  question.  Thelat- 

tion  to  the  certificate  to  a  deposition  ter  were,  however,  in  no  way  interested 

taken  de  bene  esse,  that  the  officer  cer-  in  or  connected  with  the  other  suit,  and 

tified  that  the  deposition**  was  read  "to  the  objection  was  not  raised  until  the 

the  witness,  instead  of  **  was  carefully  calling  of  the  cause  in  trial,  which  was 

read,'*  comes  too  late  at  the  trial,  ani^  several  months  afterthe  depositions  had 

should  be  made  by  motion  to  suppress  been  taken.     It  was  held  that  the  objec- 

before  the  trial.     Sheldon  v.  Wood,  2  tion  was  properly  overruled.    Wythe- 

Bosw.  ( N.  Y.)  268.                         '  ville  Ins.,  etc.,  Co.  v, Teiger,  90  Va.  277. 

1.  Scott  V,  Baber,  13  Ala.  183;  Colgin  Daiay  In  Objeoting  to  the  sufficiency 

V.  Redman,  20  Ala.  659.     Contra,  Bry-  of  the  notice  of  the  taking  of  depositions 

ant  V.  Ingraham,  16  Ala.  116.  will  deprive  the  objection  01  weight. 

S.  Palms  V,  Richardson,  51    Mich.  Trevelyan  v.  Lofft,  83  Va.  141. 

85;  Barnum  r>.  Barnum,  42  Md.  251;  Addition  of  Vow  PaztieB. — When  after 

Winslow  V.  Newlan,  45  111.  146;  Hoi-  the  taking  of  a  deposition  new  parties 

man  v.  Bachus,  73   Mo.  49;    Bell  t>.  are  added  who  file  no  objections  to  the 

Jamison,    102    Mo.     71 ;      Pilmer    r.  deposition,  but   merely  object  on  the 

Branch  of  State  Bank,  16  Iowa  321.  trial  to  the  competencyof  the  evidence, 

Notloe  of  Tims  and  Flaoe  of  TaJdng.  they  will  be  held  to  have  waived  an  ob- 

—In   Tennessee^  under  a  statute  (M.  &  jection  that  they  had  no  notice  of  the 

V.  Code,  ^  4626)  providing  that  all  ex-  taking  of  the  deposition,  as  required  by 

ceptions  to    depositions   for  want    of  statute.    Ryan  v,  O'Connor,  41  Ohio 

notice  because  not  filed  within  a  rea-  St.  368. 

sonable  time  or  for  other  causes  going  Notice  of  Filing  mtemgatortes. — In 

to  the  admissibility  thereof,  except  as  Texas  an  objection  to  the  reading  of 

to  the  competency  of  the  witness  orhis  depositions  upon  the  ground  that  the 

evidence,  shall  be  made  and  disposed  party  offering  them  did  not  show  that 

of   before    the    hearing    on   the  trial,  the   adverse   party  had    been   served 

otherwise  they  will  be  deemed  waived,  with  notice  of  the  filing  of  the  inters 
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Oljaetioiif .  DEPOSITIONS,  When  Objection  should  be  Made. 

I 

g.  To  Form  of  Interrogatories. — An  objection  to  an  in- 
terrogatory on  the  ground  that  it  is  leading  and  suggestive,  to  be 
available  must  be  made  before  the  trial' 

A.  To  Answers. — The  objection  that  the  answers  are  not 
responsive  comes  too  late  when  made  for  the  first  time  at  the 
hearing;^  so,  also,  the  objection  that  the  witness  has  failed  to 
answer  questions,^  or  has  refused  to  do  so.^ 

rogatories  on  which  thej  were  taken        AnflwenNotSespoiiBlye. — Where  dep- 

is  an  objection  which  pertains  to  the  ositions  have  been  taken  bj  one  party, 

form    and    manner    of     taking,  and  upon  due  notice  given   to  the  other 

where  such  a  deposition  has  been  filed  party,  and  the  depositions  have  been 

for  more  than  one  entire  day  before  the  on  file  for  several  months  before  the 

trial,  and   objection  is  not   made  in  commencement   of  the  trial,  and  no 

writing  and  notice   thereof  given  to  motion  is  made  by  the  adverse  party 

the  opposite  party  before  the  trial  as  before  the  commencement  of  the  trial 

provided  by  statute  (Rev.  Stat.,  art.  attacking  the  depositions  or  any  part 

2235),  it  should  be  overruled.    Grigsby  thereof  in  any  manner  whatever,  and 

V.   May,    57   Tex.   255;    Kottwitz  v»  where  some  of  the  answers  to  ques- 

Bagby,  16  Tex.  659;  Garner  v.  Cutler,  tions  propounded  by  the  party  taking 

28  Tex.  182.  the  depositions  are  not  responsive  to  the 

An  objection  to  a  deposition  for  the  questions  asked,  but  are  evasive,  and 

want  or  the  insufficiency  of  the  notice  state   matters   not  called  for  by  the 

of  the   filing   of    the  interrogatories,  questions    asked,  but    still,  taken    in 

which  is    required  by  statute  to  be  connection  with  the   questions,  they 

made  before  the  trial  is  entered  upon,  tend  to  prove  some  of  the  issues  in  the 

comes  too  late  after  trial.     Cornelius  case,  the  adverse  party  may,  when  the 

V.  Partain,  39   Ala.  473,   citing"  Mc-  party  who   has  taken  the  depositions 

Gill  V.  Monette,  37  Ala.  49;  Tnomp-  offers  to  read  them  in  evidence,  object 

son  V.  Rawles,  33  Ala.  29 ;  Mc  Arthur  v,  to  such  questions  and  answers  and  have 

Carrie,  32  Ala.  75.  them  stricken  out  of  the  depositions 

Notice  of  FUlng  Depositions.  —  But  and  excluded  from  the  jury;  though 
under  a  statute  (Code  N.  Car.,  §  1357)  the  court  was  not  unanimous  in  this 
requiring  the  clerk  to  give  adverse  opinion.  Simpson  t;.  Smith,  27 Kan.  578. 
parties  noticeof  the  filing  of  depositions  8.  Vilmar  v,  Schall,  61  N.  Y.  564. 
and  of  his  intention  to  open  and  pass  But  when  the  answer  does  not  per- 
upon  the  same,  the  court  entertained  tain  to  the  matter  inquired  about,  the 
and  sustained  an  objection  in  the  course  objection  is  allowed  to  be  made  at  the 
of  the  trial,  based  upon  a  failure  of  the  hearing.  Lindsay  v.  J aff raj',  55  Tex.  626. 
clerk  to  comply  with  this  statute.  Otjeotlon  to  BzliltoUs. — On  cross-ex- 
Bryan  V,  Tefireys,  104  N.  Car.  245.  amination    of   one    of  the   plaintiffs, 

1.  Davidson    v.    Wallingford    (Tex.  whose  testimony  was  taken  by  com- 

Civ.  App.  1895),  30  S.  W.  Rep.  286 ;  mission,  he  was   requested    to    annex 

Akers    v.    Demond,    103    Mass.  318;  copies    of    any    correspondence    with 

Tones  v,  Lucas,   i   Rand.   (Va.)  268;  E.  andC.  S.    He  annexed  extracts  from 

Kowe  V.  Godfrey,  16  Me.  128.  and  not  the  whole  of  the   letters.     On 

The  deposition  to  a  leading  interrog-  the  trial  plaintiffs  read  these  extracts 

story   will   not  be  suppressed   at    the  under  objection   and    exception.    The 

trial  if  full  opportunity  has  been  given  court  held  that  while  defendants  were 

to  object  to  it  sooner.    Goslin  v.  Can-  entitled  to  the  whole  of  the  letters, 

non,  I  Harr.  (Del.)  3.     But  see  in  New  their  remedy  was  by  motion  in  advance 

Tork^  Cope  v,  Sibley,  12  Barb.  (N.Y.)  of  the  trial  either  to  have  the  execu- 

cai;  Williams  v.  Eldridge,  i  Hill  (N.  tion  of    the  commission  corrected  by 

V.)  249;    Hall   V,  Barton,  25    Barb,  annexing  the  full  letters  or  striking  out 

(N.  Y.)  274.  the  extracts,  or  to  suppress  the  deposi- 

S.  McCreary  v,  Turk,  29  Ala.  244;  tion  ;  and  not  having  taken  that  remedy 

Park  V.  Wooten,  35  Ala.  242 ;  Clement  they  must  be  held  to  have  assented  to 

V,  Cureton,  36  Ala.  120;   Sioux  City,  the  mode  in  which  the  commission  was 

etc.,  R.  Co.  V.  Finlayson,  16  Neb.  578 ;  executed. Wright  v,  Cabot,  89  N.Y.  570. 
Scott  V.  Delk,  14  Tex.  341.  4.  Baker  v,  Thompson,  89  Ga.  486. 
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5.  Future  Admiaiibility.  —  The  fact  that  a  deposition  is  not 
admissible  in  the  first  instance  is  no  reason  for  suppressing  the 
whole  or  a  part  of  it  if  it  would  be  admissible  in  rebuttal^. 

6.  OlgeotioxLS  Taken  on  the  Trial — ^inoompetmay  of  Toitimmiy. — An 
objection  to  testimony  for  incompetency  may  be  taken  at  the 
trial,  and  the  statutes  and  rules  of  court  usually  except  this  ground 
from  the  restrictions  imposed  as  to  the  time  when  objections  should 
be  made.* 

Irrolovaafly  of  Tottiiiuniy. — So,  also,  objections  based  on  the  irrel- 
evancy of  the  testimony  are  substantial  objections  and  may  be 
taken  on  the  trial.* 

1.  Indianapolis,  etc.,  R.  Co.  v.  An-  Ins.  Co.  v.  Fftzpatrick,  2  Gray  (Mass.) 

thony,  43  Ind.  183;  Covey  v.  Camp-  379;  Hey  wood  t;.  Reed,  4  Gray  (Mass.) 

bell,  52  Ind.  157.  57^1;  Palmer  v.  Crook,  7  Gray  (Mass.) 

a.  Undor  Btatates  — Colorado, — Cow-  418 ;  Potter  v.  Tyler,  2  Met.  ( Mass.)  64; 

an  V.  Cowan,  16 Colo.  335 ;  under  Civil  Talbot  v.  Clark,  8  Pick.  (Mass.)  56. 

Code,  §353.  Michigan, — Angell  v.  Rosenbury,  12 

Kansas.  —  Rockford    Ins.    Co.    v,  Mich.  249. 

Farmers'   State   Bank,   50  Kan.   428;  New    york. — Commercial    Bank  v, 

Tays   V.  Carr,  37    Kan.    141;   Kansas  Union  Bank,  11  N.  Y.  203;  Fleming  t>. 

Pac.  R.  Co.  V.    Pointer,  9  Kan.  620;  Hollenback,    7    Barb.    (N.    Y.)    273; 

Johnson    v.    Mathews,    5    Kan.    118.  Morse    v.   Cloyes,  11   Barb.  (N.  Y.) 

See  Civil  Code,  §§  363,  364.  100. 

Kentucky. — Kerr  v,  Gibson,  8  Bush  South  Carolina, — McBride  v,  Ellis, 

(Ky.)  129;   Moore  v.  Smith,  88  Ky.  9  Rich.  (S.  Car.)  269;Bridger  v.  Ashe- 

151 ;     under    Kentucky    Code    Pr.,  $  ville,  etc.,  R.  Co.,  25  S.  Car.  24. 

651.  Texas. — Purnell  v,  Gandy,  46  Tcr. 

Maine. — Leavitt  v.  Baker,  82   Me.  191. 

29,  citing  Lord  v.  Moore,  37  Me.  208 ;  Virginia, — Statham  v,  Ferguson,  25 

Parsons  v.  Huff,  38  Me.   137;    under  Gratt.  (Va.)  38;    Kimmel  v.  Shroyer, 

Maine  Rev.  Stat.,  c.  107,  §  18.  28  W.  Va.  505  ;    Dickinson  v.  Clarke, 

Mississippi. —  Ratliff  v.   Thomson,  5  W.  Va.  280. 

61  Miss.  71.    See  Miss.  Code  1880,  (  Bzclusion  of  Direct  Qaestion — ^Eflteton 

1620.  Defendant  —  Gross-queetlon.  — When    a 

Nebraska, —  Dietrichs    v,    Lincoln,  direct  interrogatory  and  answer  thereto 

etc.,  R.  Co.,  13  Neb.  43  ;  'Sioux  Citv,  are  rejected  as  incompetent,  the  cross- 

ctc,  R.  Co.  7'.  Finlayson,  16  Neb.  576 ;  interrogatory  and  answer  based  upon 

under  Neb.  Code  Civ.  Pro.,  $  390.  the  direct  interrogatory  must  also  be 

Tennessee. — Campbell    v,  Baird,  95  rejected.      Stepp  v.  National  L.,  etc., 

Tenn.  345;   Barton   v,  Trent,  3  Head  Assoc,  37   S.  Car.  417;  McBride  v. 

(Tenn.)    168;   under   M.   &   V.   Code  Ellis,   9.  Rich.    (S.   Car.)  269;  Flem- 

Tenn.,  §  4624.  ing  v,   Hollenback,  7  Barb.  (N.  Y.) 

Wyoming, — Laramie  Coal,  etc.,  Co.,  273. 

V,  Eastman  (Wyoming,  1894),  38  Pac.  Traniactlon  with  Deceased  Penon. — 

Rep.  680;  Rev.  Stat.  Wyoming,  §  2683.  Where  a  witness  gave  testimony  in- 

Under  Rules  of    Court — Missouri. —  competent  because  relating  to  a  trans- 
Brooks  V.  Boswell,  34  Mo.  474.  action  with  a  deceased  person,  but  the 

'Ohio. — Cowan  v,  Ladd,  2  Ohio  St.  adverse  party  had  no  knowledge  of 

324.  the  decease  until  after  the  examina- 

See  also:  tion  in   chief  and   then    made  objec- 

Illinois.  —  Cooke    r».    Orne,   37   III.  tion,   a   motion  made    thereafter  and 

186;    Winslow  V.  Newlan,  45  111.  145;  six  months  before  the  trial  to  strike 

Frink  v.  McClung,  9  111.  ^69.  out  the  testimony  objected  to  should 

Iowa, — Horseman  v.  'I'odhnnter,  12  be    granted.      Leathers    v,    Ross,  74 

Iowa  230;  Burton  v,  Baldwin,  61  Iowa  Iowa  630. 

283.  8.  See  cases  cited  under  statutes  in 

Massachusetts, —  Atlantic    Mut.    F.  preceding  note.     Myers  v.  Murphy,  60 
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Ol^eetioBi.  DEPOSITIONS.     On  Writton  InterrogatoriM. 

liMonip«taiey  of  WitniM. — Objection  upon  the  ground  of  incom- 
petency of  the  witness  may  in  some  states  be  made  at  the  trial.^ 

7.  To  Depositions  on  Written  Interrogatories. — When  depositions 
are  taken  upon  commission  with  written  interrogatories,  objec- 
tions to  the  form  of  questions  should  be  made  before  the  commis- 
sion issues.^  Irregularities  in  the  issuance  of  a  commission  must 
be  objected  to  before  or  at  the  time  of  the  issuance,  and  if  the 
opposite  party  joins  in  the  commission  and  files  cross-interroga- 
tories, such  irregularity  is  thereby  waived  ;*  and  the  same  may  be 

Ind.  282;  Horseman  t'.  Todhunter,  12  Pick.    (Mass.)     309;     Anonymous,    2 

Iowa  230;  Winslow  v,  Newlan,  45  111.  Pick.  (Mass.)  165. 

i45;Woo8ley  v.  McMahan,  46  Tex.63.  New  ^erjc^y .-—Chambers  v.  Hunt, 

Contra  J  Louisville,  etc.,  R.  Co.  v.  Hall,  22  N.  J.  L.  552. 

91  Ala.  112.  Pennsyhfania, — Overton  v.  Tracey, 

Where  tlie  PartleB  Are  AH  Present  at  14  S.  &  R.  (Pa.)  311 ;  Hill  x\  Canfield, 

the  examination,  the  objection  must  be  63  Pa.  St.  77;  Wallace  v.  McElevy,  2 

made  then.     Lockwoodv.  Mills,  39III.  Grant's  Cas.  (Pa.)  44. 

602.  BxceptlooB  FUed. — Depositions  taken 

I.Taylor    v,    Majhew,    11    Heisk.  on  leading  interrogatories  will  be  sup- 

.(Tenn.)  596;  Whitley  v.  Davis,  1  Swan  pressed  at  the  trial  if  exceptions  have 

(Tenn.)  336;  Kerr  v.  Gibson,  8  Bush  been  filed  and  the  party  is  not  taken 

(Ky.)  129;  Moore  v.  Smith, 88  Ky.  151 ;  by  surprise.     Randel  v.  Chesapeake, 

Potter  %\  Tyler,  2  Met.  (Mass.)  64 ;  At-  etc.,  Canal  Co.,  i  Harr.  (Del.)  233. 

lantic  Mut.  F.  Ins.  Co.  v,  Fitzpatrick,  Itader  a  Statute  In  Qeorgla  (Code,  ^ 

2  Gray  (Mass.)  279;  Leavitt  v.  Baker,  3879)    requiring  the  residence  of  the 

82  Me.  26;  Pence  v,  Waugh,  135  Ind.  witness  to  be  stated  in  the  interrogato- 

143.     Contra,  Thompson  r*.  Rawles,  33  ries,  it  was  held  that  an  omission  in  this 

Ala.  29;  Lockwoodv.  Mills,  39  111. 602.  regard  could  be  obje<;ted  to  at  thehear- 

And  if  the  objection  is  known  it  must  ing,  but  the  court  said  that  *'  the  rule 

be  made  at  the  time  of  filing  cross-in-  of  court  which  requires  that  objection 

terrogatories.     Hair  v.  Little,  28  Ala.  to    leading    questions    must  be  made 

236.     See  infra,  XVIII.  8.  Effect    qf  before   the   issue  of   commission  does 

Appearance  and  Cross-examination.  not  embrace  the  residence  of  the  wit- 

CliaBCflry  Rule. — Where  a  defendant  ness ;  *  »  »  but  the  reason  on  which 
has,  under  interrogatories,  examined  a  that  rule  is  founded  ought  to  cover  it, 
witness  in  chief  as  to  his  interest,  be-  and  it  would  be  well  to  extend  the  rule 
fore  the  filing  of  articles,  and  then  to  embrace  this  and  all  other  objections 
filed  objections,  the  proceeding  is  ir-  which  go  to  the  application  for  the 
regular,  and  the  rule  requiring  objec-  commission,  and  not  to  the  execution 
tions  to  the  execution  of  the  commis-  of  it  afterwards.''  Mc Williams  zk  Mc- 
sion  or  to  the  competency  of  any  of  Williams,  68  Ga.  460. 
the  witnesses  to  be  made  in  writing  Under  a  Rule  of  Chanoery  Practice  In 
on  the  third  day  of  the  term,  and  not  Alabamarequiringthenamesof  the  wit- 
thereafter,  was  not  intended  to  super-  nessesto  be  given  in  the  interrogatories, 
sede  the  necessity  of  filing  articles,  etc.,  an  objection  that  the  residence  of 
Westcott  T'.  Allston,  i  Del.  Ch.  74.  the  witness  is  not  given  in  the  notice 

2.  Georg-ia. — Mc  Williams  v.    Mc-  is  waived  unless  it  is  noted.     Farmer 

Williams,  68  Ga.  460.  xk  Farmer,  86  Ala.  322. 

Iowa. — Jones  v.  Smith,  6  Iowa  229.  8.  Deltsle   r.  McGillivarv,  24   Mo. 

Maine. — Polleys  v.  Ocean  Ins.  Co.,  App,  680;  Dawson  v.  Tibbs,  4  Yeates 

14  Me.  141;  Leavitt  t;.  Baker,  82  Me.  (Pa.)    349;    Dudley    v.   Beck,  3   Wis. 

26.  274 ;  Crowlher  v.  Kowlandson,  27  Cal. 

Massachusetts.  —  Adams    v.   Wad-  376. 

Icigh,  10  Gray  (Mass.)  3A);  Atlantic  Affidavit. — ^Thus  the  insufficiency  or 

Mut.   F.   Ins.    Co.   V,   Fitzpatrick,    2  irregularity  in  the  affidavit  for  a  com- 

Gray  (Mass.)  279;  Potter  v.  Tyler,  2  mission  is  waived  on  filing  of  cross-in- 

Met.  (Mass.)   64;   Talbot  v.  Clark,  8  terrogatories.     Quadras  t;. Webster,  11 

Pick.  (Mass.)  56;  Potter  v,  Leeds,  i  La.  Ann.  203;  Bradford  v.  Cooper,  i 
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said  as  to  defects  in  the  form  of  the  commission.' 

8.  Effeot  of  Appearance  and  Croas-examination — WaiTw  in  Gtnormi. — 

The  reading  of  a  deposition  on  the  trial  cannot  be  objected  to 
if  it  appears  that  when  the  same  was  taken  the  party  objecting, 
or  his  counsel,  was  present  and  cross-examined  the  deponent 
without  objection.* 

Leading  daootloBf. — Thus  the  objection  to  questions  as  leading 
must  be  made  at  the  time  of  taking  the  deposition.' 

La.  Ann.  325 ;  Birmingham  Union  R.  written  interrogatories  previously  filed 

Co.  V.  Alexander,  93  Ala.  133. .  in  court  nor  by  special  orderof  the  judge 

Notice. — So.  also,  the  objection  that  a  of  the  Supreme  Court,  Free  v.  Buck- 
commission  issued  on  shorter  notice  ingham,  59  N.  H.  219;  or  that  the 
tiian  that  required  is  waived  by  thefil-  answers  of  several  witnesses  were  in- 
ing  of  cross-interrogatories.  'Ameri-  corporated  in  one,  instead  of  being 
can  Ins.  Co.  r.  Francia,  9  Pa.  St.  390.  answered  separately  by  each.  Jordan 
And  the  same  result  follows  the  issuance  v,  Jordan,  17  Ala.  466. 
of  a  commission  by  consent  without  no-  Bpoolal  Appearance. — Where  an  attor- 
ticc.     Cherry  v.  Baker,  17  Md.  75.  ney  was  employed  in  a  foreign  state  to 

monomer — Wltneu. — So,  also,  a  mis-  appear  at  the  examination  of  a  witnese 

nomer  of  the  witness  is  no  objection  and  object  to  the  deposition  on  account 

where  the  defendant  files  cross-inter-  of  the  insufficiency  of  the  notice,  and 

rogatories.      Atkinson   v,    Wilson,  31  he  appears  and  makes  known  the  lim- 

Tex.  643.  ited  character  of  his  employment,  the 

Partlefl. — And  the  objection  that  the  parties  are  bound  to  take  notice  of  the 

parties  were  not  correctly  named  was  special  character  of  the  appearance, 

likewise  held  to  be  unavailable  by  rea-  Marcy  v.  Merrifield,  52  Vt.  606. 

son  of  the  filing  of  cross-interrogatories.  8.  Alabama. — Kyle  v.  Bostick,  10  Ala. 

Purviance  v.  Dryden,  3  S.&  R.(Pa.)402.  589;  Memphis,  etc.,  R.  Co.  v.  Bibb,  37 

1.  Richardson  v.  Forepaugh,  7  Gray  Ala.  699. 

(Mass.)  S46 ;  Berghaus  v.  Alter,  9  Watts  California, — Lawrence  v,  Fulton,  19 

(Pa.)  386.  Cal.683. 

2.  Indiana. — Memphis,  etc.,  Packet  /^wa.  — Keener  v.  Chillis,  4  Greene 
Co.  T'.Pikey,  142  Ind.  304.  (Iowa)  416. 

Iowa, — Burrows  v.  Stryker,  47  Iowa  Kentucky. — Craddockx;.  Craddock,  5 

477-  Litt.  (Ky.)  77. 

Maryland,  —  Williams  v.  Banks,  5  Maine,— Ro^e  v,  Godfrey,  16  Me. 

Md.  198.  128 ;  Brown  v.  Foss,  16  Me.  257 ;  Wood- 

Massackusetts, — Gould  v,  Hawkes,  i  man  v,  Coolbroth,  7  Me.  181. 

Allen  (Mass.)  170.  Missouri, — Glasgow  v.  Rick^ley,  11 

Montana,  —  Murray    v,  Larabie,  8  Mo.  34;  Walsh  v.  Agnew,  12  Mo.  520; 

Mont.  208.  Patton  v,  St.  Louis,  etc.,  R.  Co.,  87  Mo. 

New  Hampshire. — Willey  v.  Ports-  117,  33  Am.  &  Eng.  R.  Cas.  364. 

inouth,  35  N.  H.  303.  Ohio. — Crowell  v.  Western  Reserve 

New  Tork, — Sturm  v,  Atlantic  Mut.  Bank,  3  Ohio  St.  406. 

Ins.  Co.,  63  N.  Y.  77  ;  Elverson  v.  Van-  Pennsylvania, — Sheeler  v.  Speer,  3 

derpoel,  41  N.  Y.  Super.  Ct.  3^7.  Binn.  (I^a.)  130;  Stricklerv.Todd,  10  8. 

North    Carolina,  —  Bamhardt    v,  &  R.  (Pa.)  63. 

Smith,  86  N.  Car.  473.  Vermont, — Boardman  v. Wood,  3  Vt. 

Pennsylvania.  —  Armstrong  v.  Bur-  570. 

rows,  6  watts  (Pa.)  266.  Delay  of  OliSeetlon — BnrprlBe. —  And 

West  Virginia. — Detwiler  v.  Green,  though  at  the  taking  of  a  deposition  the 

X  W.  Va.  109.  opposite  part^'  may  not  be  bound  to  in- 

Wisconsin.  —  Wanzer   v.  Hardy,  4  terpose  an  objection  to  the  leading  ques- 

Wis.  229.  tior»,  but  may  object  after  the  jury  are 

Tlie   Attendance  of  Ckmnstf  for  the  sworn  on  the  trial,  yet  such  action  may, 

adverse  party  at  the  taking  of  a  deposi-  In   the  discretion  of  the  court,  where 

tion  and  cross-examination  by  him  will  Important  rights  depend  upon   it,  be 

amount  to  the  waiver  of  an  objection  ground  for  a  new  trial  for  surprise.  Rog- 

that  the  deposition  was  not  taken  upon  ers  v.  Diamond,  13  Ark.  474. 
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irrMpoiiiiTB  Aiflwwt* — So,  also,  where  a  deposition  is  taken  in  the 
presence  of  both  parties,  objection  to  answers,  on  the  ground  that 
they  are  irresponsive,  which  are  not  made  at  the  time  of  taking 
the  deposition  will  not  be  regarded  at  the  hearing.^ 

Seeondary  Xrldenoa — DiflquftUiloatioii  of  Offlloor — VamtiTO  FoniL — And  if  a 
party  present  at  the  taking  of  a  deposition  allows  secondary 
evidence  to  be  received  without  objection,*  or  fails  to  object  to  a 
disqualification  of  the  officer,'  or  that  the  deposition  was  taken  in 
narrative  form,^  he  is  precluded  thereafter  from  raising  such  ques* 
tions.* 

CompotoiMj  of  WHbom. — The  appearance  of  the  adverse  party  and 
cross-examination  without  objection  to  the  competency  of  the 
witness  has  in  some  courts  been  held  to  be  a  waiver  of  the 
objection,®  while  in  others  the  contrary  rule  prevails.'' 

Defect  WhUkeoald  Hot  have  bean  Kbowb. — But  an  objection  for  a  defect 
which  could  not  have  been  known  when  the  deposition  was  taken 
is  not  waived  by  a  failure  to  make  it  at  that  time.® 

Votke. — If  a  party  appears  and  cross-examines  or  objects  to 
questions  put  to  or  evidence  given  by  the  witnesses,  he  waives  all 

1.  Smith  V.  Williams,  38  Migs.  48.  6.  King     v,    Haney,    46   Cal.   563; 

So  where  the  last  general  interroga-  Brooks  v.  Crosby,  aa  CaL  43;  Tones  v, 

tory  is  not  answered.     Brown  v.  Kim-  Love,  9  Cal.  68;    Burton  v,  Baldwin, 

ball,  35  Wend.  (N.  Y.)  359,  reversing  61  Iowa  383;  Johnson  v,  Mathews,  5 

Kimball  v.  Davis,  19  Wend.  (N.  Y.)  Kan.  118. 

437.  SxMi^felon  Rae«rved. — Where  the  ob- 

S.  Boykin  v,  Collins,  30  Ala.  330.  jectlon  to  the  competency  of  a  party  at 

Annaadng  Copy  of  Ltitar  to  DepoMilOB.  a  witness  is  written  at  l&e  commence* 

— A  deponent  may  annex  to  his  deposi-  ment  of  the  deposition,  the  objection  it 

tion  a  copy  of  an  extract  of  a  letter  not     waived     by     cross-examinatioft. 

and  the  reply  thereto,  and  if  at  the  Neflson  v.  Bowman,  39  Gratt.  (Va.) 

time  of  taking  the  deposition  no  ob-  733. 

jection  is  made,  It  is  admissible.     If  Seopa  of  WalTtr. — A  waiver  of  an 

made  at  that  time  the  objection  could  objection  to  the  reading  of  the  depo- 

have  been  removed  by  annexing  the  sition  because  of  the  incompetency  ol 

letter.    Currier  ^v.  Brackett,    18  Me.  the  witness  is    a  waiver  during    the 

fi9.      See  also  Ward  v,   Whitney,  3  whole  progress  of  the  cause,  and  the 

Sandf.  (N.  Y.)  399.  objection  cannot  be  insisted  on  when 

8.  Whicher  v,  Whicher,  11  N.  H.  the  witness  is  called  to  make  a  second 

548;   Edmunds  v.  Griffin,  41   N.   H.  deposition  in  the  same  case.    Chotean 

5^;  Warren  v.  Glynn,  37  N.  H.  340;  v,  Thompson,  3  Ohio  St  434. 

Waugh    v.   Shunk,    3o    Pa.  St.    130;  T.  Talbot  v.  Clark,  8  Pick.  (Mass.) 

Phillips  V.  Bowen,  a  Pa.  St.  30.  s'  >     Whitney  v.  Hey  wood,  6  Cusb. 

Avtbtfitty  of  One  of  Several  OenoBU-  (Mass.)  83;  Barton  v.  Trent,  3  Head 

ilniinri — ^Where  a  commission  was  is-  <Tenn.)  z68. 

•oed  to  three  persons,  the  appearance  8.  Thus  an  objection  to  the  form  of  a 

of  the  parties  before  one  of  the  com-  certificate  Is  oot  waived  by  the  pres- 

misioners  waives  the   objection  that  ence   of  the  adverse  party  when  the 

such  commissioner  had  no  authority  deposition  is  taken.    Bacon  v,  Rogers, 

to  act.    Douge  v,  Pearce,  13  Ala.  137.  6  Allen  (Mass.)  246. 

4.  Myers  'O.  Murphy,  60  Ind.  383.  But  on  the  aihitr  hand,  it  is  held  tliat 

8.  The  Igiioraace  of  Ceaaasl  of  the  informality  in  a  certificate  is  not  sul- 
dlsqualification  of  the  officer  is  no  ex-  fident  reason  for  suppressing  a  depo- 
cuae  for  failing  to  object  at  the  proper  sition  where  the  opposite  party  was 
tftne  when  the  cHeat  had  such  kaowl-  present  and  cross-examined.  Lock- 
edge.  Edmunds  v.  Griffin,  41  N.  H.  hart  r.  Mackie,  3  Nev.  394. 
529.  See  su^Uy  XV.  CsriifiaUe, 
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objections  which  he  might  have  made  on  account  of  any  defect  as 
to  the  notice.^  But  appearance  and  cross-examination  of  wit- 
nesses, as  a  general  rule,  waives  only  objections  to  the  form  of  the 
questions  or  the  manner  of  the  examination,  and  does  not  preclude 
objections  to  the  legal  character  of  the  testimony  which  could  not 
be  obviated  by  a  timely  notice  thereof.* 

9.  Depofitiong  Onoe  Eead — Eenewal  of  Objeotioiu. — If  a  whole  dep- 
osition is  read  at  the  trial  without  objection,  the  party  will  be 
deemed  to  have  waived  his  objection  noted  at  the  taking.  Such 
objections  must  be  renewed  before  the  deposition  is  oflFered  in 
evidence,*  and  where  a  deposition  is  once  read  without  objection 

1.  See  sufra^  XI.  Notice  of  Taking  will  be  heard  to  raise  objections  as  to 

Depositions,     Doe  t;.  Brown,  8  Black?,  the  sufficiency  of  the  notice,  or  for  the 

(Ind.)  443 ;   Nevan   v.  Roup,  8  Iowa  want  of   a  dedimus.      Connersville  v» 

ao7;  Talbot  v,  Bradford,  2  Bibb  (Ky.)  Wadleigh,  7  Blackf.  (Ind.)  loa. 

316;  George  v,  Nichols,  32   Me.  179;  Oontra. — Where  the  terms  of  a  stat- 

Kushmore   v.  Hall,   12    Abb.   Pr.  (N.  ute  as  to  giving  notice  had  not  been  duly 

Y.  Supreme  Ct.)  420;  Barnet  v.  School  complied  with,  the  deposition  was  held 

Directors,  6  W.  &  S.  (Pa.)  49;  Nickroy  inadmissible,    although    the    opposite' 

v.  Skelley,  14  S.  &  R.  (Pa.)  372;  Mil-  partj  had  actual  notice  and  attended 

ler  v.  McDonald,  13  Wis.  673;  Cameron  the  examination.   Thomas  ».  Clagett, 

V.  Cameron,  15  Wis.  i.  2  Har.  &  M.  (Md.)  17a. 

WltnessaB  Not  Named. — Notice  of  the  Appearance  of  the  Adrene  Party  at 

taking     of    depositions    without    the  the   taking  of   a  deposition   is   not  a 

state  (Gen.  Stat.  1878,  c.  73,  §  36)  was  waiver  of  the  dedimus.    Seymour  v. 

served  upon  appellant.     In  this  notice  Farrell,  ^i  Mo.  95. 

it  was  stated  that  at  a  certain  time  and  2.  Polleys  v.  Ocean  Ins.  Co.,  14  Me. 

place  the  depositions  of  T.  and C.**  and  141 ;  Wall  v,  Williams,  11   Ala.  826; 

others '*  would    be    taken.     Appellant  Frink  z;.  McClung,  9  111.  569. 

appeared,  and  participated    in  taking  Depositions  not  in  perfetuam  can- 

the  depositions  of  T.  and  C.  and  two  not  be   taken,  except  in  a  civil  suit 

other  persons,  without  objection.     No-  pending,  and  if  the  adverse  party  ap- 

tice  of  the  return  of  these  depositions  pears  without  objecting  to  the  takings 

was  served  upon  appellant  when  they  of  a  deposition  not  authorized  and  puts 

were  returned  and  filed  in  the  District  interrogatories    to    the  witness,   this 

Court.     Appellant  made  no  motion  to  will  not  preclude  the  objection  at  the 

suppress,  but  on  the  trial  objected  to  trial.     Howard  v.  Folger,  15  Me.  451. 

the  reception  of  the  depositions  of  the  8.  Doty  v.  Strong,    i   Pin.    (Wis.) 

two  witnesses  not  specially  named  in  313;   Hill  v,  Sherwood,  3  Wis.  343; 

the  notice.    It  was  held  that  the  objec-  Adams  v.  Adams,  64  N.  H.  224;  Par- 

tion  came  too  late.    Thompson  v,  St.  sons  v.  Dickinson,  23  Mich.  56 ;  Valen- 

Paul  City  R.  Co.,  45  Minn.  13.  tine  v.  Middlesex,   etc.,  R.  Co.,    137 

Freeiunptioa  of  Presenoe  of  Party. —  Mass.  28. 

And  where  it  appears  that  objections  Otjeotioii  l>efiire  Clerk. — When  excep- 

have  been  made  to  testimony  which  is  tion  is  taken  to  a  deposition  before  the 

favorable  to  the  party  taking  the  depo-  clerk,  it  must  be  acted  upon  before  the 

sition,  it  will  be  presumed  that  the  op-  hearing.     Darnell  v,  Bullock,  7  Heisk. 

posite  parties  were  present  and  made  (Tenn.)365. 

such  objections,  especially  when   the  And  the  action  of  the  clerk  in  sus- 

certificate  of  the  officer  shows  their  at-  taining  exceptions  must  be  appealed 

tendance,  and  under  such  circumstances  from  before  the  hearing.    Brandons, 

no  objection  for  want  of  notice  can  be  Mullenix,  11  Heisk.  (Tenn.)  446. 

made.  Miller  V.  McDonald,  13  Wis.  673.  Before  Master  In  Chanoery.-— Objec- 

Notice  by  Both  Parties. — Where  both  tions  to  testimony  taken  before  a  mas- 
parties  to  a  cause  give  notice  of  the  ter  must  be  renewed  at  the  hearing  or 
taking  of  depositions  at  the  same  time  when  the  depositions  are  acted  upon, 
and  place,  and  both  attend  at  that  time  or  they  will  be  deemed  to  be  waived. 
and  place  and  take  depositions,  neither  Black  v.  Lamb,  la  N.  J.  Eq.  108. 
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it  is  too  late  to  complain.* 

On  Betrlftl. — Objections  which  are  waived  by  a  failure  to  make 

them  at  the  proper  time  cannot  be  made  when  the  deposition  is 
offered  on  a  retrial.* 

If  the  part  J  does  not  appeal  from  the  for  the  issuance  of  the  commission  to 
action  of  the  clerk  in  sustaining  an  take  the  deposition,  it  was  presumed 
exception  to  a  deposition,  he  is  pre-  that  the  affidavit  had  been  taken  and 
eluded  from  raising  an  objection  at  the  lost ;  but  independently  of  such  pre- 
hearing. Carter  v.  McBroom,  85  sumption,  no  objection  having  been 
Tenn.  377.  made  until  after  the  deposition  had  been 

1.  See  cases  in  preceding  note.    Pel-  read  before  the  referees  and  until  after 

ham  t^.  Floyd,  9  A.rk.  530;    Walsh  v,  the  death  of  the  witness,  it  was  held  that 

Pierce,  i2Vt.  130;  Converse  v.  Meyer,  the  objection  was  properly  overruled. 

14  Neb.  190 ;  Woodworth  v.  Thompson,  Perkins  v.  Hawkins,  9  Gratt.  ( Va.)  649. 

44  Neb.  311.  2.  By  allowing  a  deposition  to  be 

In  Equity,  where  a  deposition  has  once  used  without  objection  the  ad- 
been  once  read  on  the  trial  and  it  is  verse  party  waives  informalities  in  the 
proposed  to  read  it  again,  it  is  too  late  taking  not  apparent.  Randolph  v, 
to  inquire  whether  or  not  it  was  regu-  Woodstock,  35  Vt.  291.  And  see  Walsh 
lariy  taken.  Carver  v.  Mallet.  Term  v.  Pierce,  12  Vt.  130;  Perry  v.  Whit- 
(N.  Car.)  126.  ney,  30  Vt.  390;  Thomas  v,  Kinsey,  8 

Where  a  Deposition  has  l>een  Bead  l>e-  Ga.  421. 

tore  an  Auditor  without  objection,  it  is  Where  a  Commission  Directed  to  Two 

too  late  to  raise  formal  objections  on  Persons  was  executed  by  but  one  of 

the  trial.     Gould  v.  Hawkes,  i   Allen  them,   the  deposition   was   not  inad* 

(Mass.)  170.  missible  for  that  reason  where  no  ob- 

Depoaltlons  Bead  hefbre  Justice  of  the  jection  was  taken  to  it  on  that  ground 

Peace.  —  When    a  deposition    is    read  within  the  time  limited   by  the  rules 

without  objection  on  the  trial  of  the  of  the  court  and   where   it  had  been 

case  before  a  justice  of  the   peace,  it  read  without  objection   on  a  former 

cannot  be  objected  to  on  the  trial  de  trial  several  years  prior,  and  since  that 

novo  in  the  County  Court  on  account  time  had  been  on  file  in  the  office  of  the 

of  any  defect  existing  at  the  time  it  was  prothonotary.     Syphers  v,  Meighen, 

read    before  the  justice.     Brackett  v,  22  Pa.  St.  125. 

N  ikirk,  20  I II .  A  pp.  5  25 .  Otjections  of  a  Formal  Character,  as  to  a 

Depositions  Bead  In  Another  Suit. —  defect  in  the  caption  of  a  deposition 

But  when  a  deposition  is  offered  in  one  which  has  been  used  at  a  former  trial 

suit  which  has  been  read  in  another,  without  objection,  are  to   be  consid- 

the  parties  have  the  same  right  to  ex-  ered  as  waived.     Bartlett  v.  Hoyt,  33 

cept  to  or  move  for  the  suppression  of  N.  H.  151 ;  Wendell  v,  Abbott,  45  N. 

such  a  deposition  as  though  it  had  been  H.  349;  Burnham   v.  Wood,  8  N.  H. 

taken  in  the  suit  in  which  it  is  offered.  337. 

Searle  v.  Richardson,  67  Iowa  170.  FaUnre  to    Object    on    First    Trial. — 

And  the  rule  requiring  exceptions  to  Where  a  rule  of  court  requires  three 
be  taken  within  a  prescribed  time  does  days'  notice  of  exceptions  to  deposi- 
not  apply  to  the  objection  that  a  depo-  tions,  if  they  are  returned  and  filed 
sition  taken  in  one  suit  is  offered  in  an-  with  the  clerk  that  length  of  time  be- 
other  in  which  the  parties  are  not  the  fore  the  trial,  and  the  notice  is  not 
same.  Leslie  v.  Rich  Hill  Coal  Min.  given  on  the  first  trial,  the  depositions 
Co.,  no  Mo.  31.  may  be   admitted  on  the  second  trial 

But  where,  pending  a  second  suit,  though  it  takes  place  the  day  after  the 
which  was  referred,  a  deposition  was  first  trial,  since  the  party  was  in  de- 
taken  by  the  defendant  in  1829  to  be  read  fault  in  not  giving  notice  before  the 
xie  bene  esse,  and  was  relied  on  before  first  trial.  Myers  v,  Casey,  14  Cal. 
the   referees  without  objection,  and  a  542. 

third  action  between  the  same  parties  New  Ol^eotions  on  Second  Trial. — Dep- 

on  the  same  subject-matter  was  tried  in  ositions  are  taken  subject  to  all  legal 

1S46,  and  the  deposition  was  then  ob-  exceptions  except  as  to  form  of  the 

jected  to  by  the  adverse  party  on  the  interrogatories,  and  when  read  on  a 

ground  that  there  was  no  affidavit  made  retrial  parties  are  at  liberty  to  inter- 

601  Volume  VI. 


Objectioni.  DEPOSITIONS.  Kaad  by  Advene  Fwrty. 

10.  ObjectioxiB  Waived  by  Btipulation. — ^The  parties  or  their  attor- 
neys  may  stipulate  that  depositions  shall  be  taken  free  from 
objection,  or  subject  to  particular  exceptions,*  and  when  such  a 
stipulation  is  made,  the  parties  will  not  be  heard  to  raise  objec- 
tions inconsistent  therewith.*  But  where  a  stipulation  waives 
objections  conditionally,  the  court  will  not  consider  the  agree- 
ment if  the  conditions  have  not  been  performed.^ 

11.  Depositions  Read  by  Advene  Party. — When  the  deposition  on 
behalf  of  one  party  is  read  by  the  opposite  party,  the  party  read- 
ing the  deposition  waives  objections  thereto,*  and  the  party  on 
whose  behalf  the  deposition  was  taken  stands  in  the  place  of  him 

pose  new  objections.      Nicholson  v,  the  ground  that  it  was  not  shown  that 

Tarpey,  89  Cal.  617;  McMillan  xj.  Bur-  a  statutory  cause  for  taking  the  depo- 

lington,  etc.,  R.  Co.,  56  Iowa  421.  sition  existed,  Douglass   v.  Rogers,  4 

Surprise. — ^The  rejection  without  no-  V^^is.  304 ;    or  that  the  deponent  was 

tice  of  depositions  read  without  objec-  incompetent   on    account   of  interest, 

tion  on  a  former  trial  is  such  surprise  Tjson  v.  Kane,  3  Minn.  287. 
as  justifies   a  new   trial.      Kincaid  v.        But  an  objection  on  the  ground  of 

Kincaid,  i  J.  J.  Marsh.  (Ky.)  100.     But  incompetency  of  the  testimony  is  not 

see  Smith  v,  Natchez  Steamboat  Co.,  waived  by  a  stipulation  covering  only 

I  How.  (Miss.)  494;  Ragan  t;.  Cargill,  the  manner  of  taking  the  deposition, 

24  Miss.  540.  Middleton  v.  White,  5   W.   Va.   C72, 

1.  Erwin  v,  English,  57  Conn.  562.  or  the  relevancy  and  materiality  of  the 

Effect  upon  One  Not  Partf  to  Btlpalatlon.  interrogatories  submitted.  Fox  z;.  Tay, 

— But  a  stipulation  that  a  deposition  89  Cal.  339. 

might  be  taken  cannot  have  the  effect        An  agreement   of  parties    to    take 

of  binding  a  party  who  did  not  enter  a  deposition  in  another  state  operates 

into  it,  and  in  the*^ab6ence  of  notice  to  as  a  substitute  for  the  commission  of 

such  party,  the  deposition  wili  be  re-  the  magistrate  named  therein  and  is  a 

jected.     French   v.  Canada   Southern  waiver  of  objections  to  the  inierroga* 

R.  Co.,  42  Mich.  64.  tories  in  point  of  form,  but  will  not  de- 

3.  ConolnslTeness    of    Btlpnlatlofli.  —  prive  either  party  of  the  right  to  object 

Where  a  party  has  consented   that  a  at  the  trial  to  the  interrogatories  and 

deposition,  competent  in  part,  may  go  answers  as  proving  facts  tnr  incompe- 

to  the  jury  on  proper  instruction,  he  tent  evidence.     Atlantic  Mut.  F.    Ins. 

cannot    thereafter   object.     Shute     v,  Co.  v,  Fitzpatrick,  2  Gray  (Mass.)  279. 
Robinson,  41  N.  H.  308.  8.  Harbeson  v,  Jones,  2  Harr.  (Del.) 

And  where  the  court  offered  to  give  393. 

any  instructions  the  parties  might  sug  *   4.  Devfnny  v.  Jelly,  Tappan  (Ohio) 

gest,  but  both  parties  remained  silent,  159.  Seealso«0/r<7,  ^VII.23.a.<2)  ZV- 

all  objections  were  waived.    Buckley  x>,  pendinfr  upon  the  Right  to  Withdratu, 
Woodsum,  7  Me.  204.  Oompetoncjof  Wttneas. — When  adep- 

Issuance  of  Oommlssion. —  Where   a  osition  is  read  by  the  party  who  did 

party   consents   to   the  issuance  of   a  not  take  it,  the  party  who  did  take  it 

commission  in  blank,  the  name  of  the  cannot  object  to  the  competency  of  the 

commissioner  to  be  inserted  afterwards,  witness.     Weil  v,  Silverstone,'6  Bush 

he  cannot  object  on  this  ground.    Cat-  (Ky.)  698, 
lyle  V.  Plumer,  1 1  Wis.  99.  Exclnded  Parts   Bead   laiy   OlislsctaBt. 

Scope  of  supination. — Where  parties  —Where  on  objection  to  certain  in- 
stipulate  that  depositions  may  be  used,  terrogatories  a  part  of  them  were  ex> 
with  the  reservation  of  the  right  to  eluded  and  a  part  admitted,  and  sub- 
object  to  matters  of  substance,  this  only  sequently  the  objectant  introduced 
p;ocs  to  the  extent  of  permitting  ob-  the  parts  which  had  previously  been 
jections  at  the  trial  to  matters  con-  excluded,  the  ruling  of  the  court 
tained  in  the  deposition  which  might  thereon  was  held  to  be  no  ground  for 
be  improper.  Wanzer  v.  Hardy,  4  a  new  trial  on  his  behalf.  Petersbui]g 
Wis.  229.  And  such  a  stipulation  will  Sav.,  etc.,  Co.  v,  Manhattan  F.  Ins. 
preclude  the  party  from  objecting  on  Co.,  66  Ga.  446. 
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against  whom  it  was  taken.^ 

12.  Harmless  Error  in  Suppreasing. — ^Though  a  deposition  may 
be  erroneously  suppressed,  such  error  has  been  held  to  be  harm- 
less when  the  party  introduces  another  deposition  of  the  same 
witness  to  the  same  facts.* 

XIX.  Exhibits — 1.  General  Enle  as  to. — Upon  the  general  princi- 
ple that  secondary  evidence  is  not  admissible  unless  a  proper 
foundation  is  laid  therefor,  original  documents  referred  to  by  a 
witness  as  exhibits  should  be  produced,^  and  should  be  annexed 
to  the  deposition  or  commission  and  returned  therewith,  or  so 
marked  that  they  may  be  identified.** 

1.  Where  a  party  uses  a  deposition  In  Illinois  a  note  which  is  an  ex- 
taken  bj  his  opponent,  he  makes  it  his  hibit  referred  to  in  a  deposition  should 
own,andtheadver8eparty  has  the  same  be  attached  to  or  inclosed  with  the 
right  of  objection  to  the  questions  and  commission  and  interrogatories,  sealed, 
answers  which  he  would  have  had  if  the  and  sent  to  the  clerk.  Edleman  v, 
deposition  had  been  taken  by  the  party  Byers,  75  III.  367. 
offering  it,  and  is  not  estopped  by  the  Ftandulent  BnbstlULte. — ^A  fraudulent 
fact  that  the  interrogatories  he  objects  substitution  of  an  exhibit  attached  to  a 
to  were  propounded  by  himself.  Hatch  deposition  is  a  ground  for  suppression. 
V.  Brown,  63  Me.  410.  Carter  v.  Manning^,  7  Ala.  851. 

Any  objection  to  a  deposition  taken  Copies  of  Books — ^Wlie&   Unnecessazy 

by  one  party  to  a  suit  made  by  the  other  to  Attaoh. — When  a  witness  examined 

party,  which  he  would  be  bound  to  make  without  the  state  testifies  that  certain 

before  trial,  must  equally  be  made  by  transactions  are  not  entered   in   their 

the  party  taking  the  examination  if  it  books,  and  the  books  are  beyond   the 

is  offered  by  the  party  against  whom  it  jurisdiction  of  the  court,  it  is  not  nee- 

was  taken.     Greene  v.  Chickering,  10  essary  to  annex  copies  of  all  the  books 

Mo.  109.  for  the  purpose  of  showing  that  there 

S.  Sanders    v.    Johnson,   6    Blackf.  were  no  such  entries  in  them.    Todd 

(Ind.)  50.  V,  Bishop,  136  Mass.  386. 

8.  Mather  v,  Goddard,  7  Conn.  304;  Where  the  deponent  was  requested 
Hotchkiss  V,  Dailey,  2  Ind.  117;  in  the  plaintiff's  interrogatory  to  ex- 
Humphreys  V,  Collier,  i  III.  397 ;  Jack-  amine  the  defendant's  books  of  ac- 
son  XK  Shepherd,  6  Cow.  (N.  Y.)  444;  count,  to  make  bare  abstracts  and 
Pisk  V,  Tank,  12  Wis.  276;  Dwyer  f.  statements  of  them,  and  to  call  on  the 
Dunbar,  5  Wall.  (U.  S.)  318.  commissioner  to  compare  them  with 

4.  Alabama* — Humphries    v.    Daw-  the  originals  and  verify  them,  it  was 

son,  38  Ala.  199.  held  that  the  deponent  was  not  bound 

Arkansas. — Crary    v,  Carradine,  4  to  comply  with  the  request,  it  being 

Ark.  216.  an  attempt  to  make  these  abstracts  evi- 

Georgia. — Augusta,  etc.,  R.  Co.  v,  idence  when,  if  the  books  were  to  be 

Randall,  85  Ga.  314.  used  at  all,  the  defendants  were  en- 

Indiana, — ^Huston  v.  Roots,  30  Ind.  titled  to  the  benefit    of   having    the 

461.  whole  contents  of  them  introduced,  so 

New  Tork^^—BrataMlX  v.  James,  11  far  as  pertinent  to  the  same  subject. 

N.  Y.  294.  Savage  v.  Birckhead,  20  Pick.  (Mass.) 

Oili£>.— Swisher  v.  Swisher,  Wright  167. 

(Ohio)  755.  Where  books   are  made  a  part  of 

Pennsylvania. — Petriken  v.  Collier,  deponent's  answers  and  are  not  at- 
7  W.  &  S.  (Pa.)  392;  Weidner  v.  Con-  tached  to  the  deposition,  but  are  in- 
ner, 9  Pa.  St.  78;  Dailey  v.  Green,  15  closed  with  it  in  a  wrapper  properly 
Pa.  St.  118.  sealed  and  directed,  and  the  clerk  to 

VeooMltj   of   AniMnratioiL — Where  a  whom  the  return  was  made  has  kept 

witness  testifies  as  to  a  written  docu-  them  in  his  custody,  they  are  admissi- 

ment,  the  original  should    be  before  ble  as  part  of  the  aeposition,  the  court 

him  or  a  copy  annexed  to  the   depo-  saying:  "If  not  the  best,   it    is  one 

sition.    Harsh  v.  Hanauer,  15  Ark.  253.  method  of  annexation  within  the  mean* 
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2.  EfEeot  of  Fannre  to  Attach.— The  failure  to  attach  exhibits  to 
the  deposition  in  accordance  with  this  rule  has  been  held  to  oper- 
ate to  exclude  only  that  part  of  the  testimony  referring  to  such 
exhibits.^     But  where  the  whole  deposition  relates  to  such  a 

mg  of  the  statute  [Gen.  Stat.,  c  131,  tions  is  bj  the  statement  of  the  com- 

§  26 1  which  requires  the  magistrate's  missioner  on  each  paper  that  it  is  the 

certificate  to  be  annexed  to  &e  depo-  one  referred  to  hy  such  a  witness  i» 

sition.  *  *  *   The  facts  show  that  the  his  answer  to  such  interrogatory,  add- 

securitj  aimed  at  has  been  practically  ing  his   signature  or  initials  with   a 

attained.**     Shaw  v,  McGregorj,  105  mark   by  number  or  letter,  and  with 

Mass.  100.  such  identification  the  paper  may  be 

Bnfflolexicy  of  Identlfleatioii. — Where  handed  to  the  party  to  whom  it  be- 

a  commissioner  certifies  that  <*  the  an-  longs,  and  need  not  be  attached  to  the 

nexed  deed  of  conveyance  hereunto  at-  commission,  and   if  produced  at  the 

tached,  marked  A,  was  shown  to  the  trial  the  indorsement  will  identify  it. 

witness  and  by  him  examined  and  rccog-  Hatfield  v.  Perry,  4  Harr.  (Del.)  463. 

nized  to  be  the  original  deed  by  him  Bthlbftta  to  One  Dopooltlon  Bofeired  tc 

signed  and  delivered,'*  a  deed  inclosed  InAnotber.  —  Where  notes  are  required 

in  a  package  containing  the  deposition  to  be  proved  by  more  than  one  witness,, 

marked  as  referred  to  in  the  certificate  it  is   not  necessary  that  they  should 

is  sufficiently   identified  as  the   paper  accompany  each  set  of  interrogatories, 

referred  to.     Humphries  v.  Dawson,  38  but  they  may  be  attached  to  one  set 

Ala.  199.  and  properly  referred  to  in  the  others. 

Where  an  exhibit,  proved  before  the  and  when  identified   and   certified   to 

commissioner,  was  a  bill  of  sale  exe-  by  the  commissioner  they  are  properly 

cuted  by  J.   M.  and  his  wife,  and  the  admissible.      Mobley  v.  Leophart,   51 

commissioner  certified    that  the   same  Ala.  587.    See  also  Dailey  v.  Green,  15 

**  was   produced  and  shown  to  the  said  Pa.  St.  118. 

J.  M.,  a  witness  sworn  and  examined,  Doooments  on  FUe  in  the  Oanso. — In 

and  by  him  deposed  unto  at  the  time  of  Shea  v,   Mabry,    i    Lea  (Tenn.)  320,. 

his   examination   as   a  witness    under  which  was  a  bill  in  equity,  it  was  held 

such  commission,"  it  was  held  that  the  that  a  reference  to  documents  on  file 

certificate  was  sufficient.     Hall  v.  Bar-  properly  identifying  them   was    suffi- 

ton,  25  Barb.  (N.  Y.)  274.  cient,  Ingersoll,  Special  Judge,  saying: 

The  provision  of  a  statute  requiring  ''There  is  no  particular  charm  in  the 
exhibits  to  be  attached  to  the  depo-  words  '  hereto  annexed,'  or  *  herewith 
sition  is  only  intended  for  greater  exhibited/  by  the  use  or  omission  of 
certainty  and  security  in  proving  them,  which  suits  are  to  be  gained  and  for- 
and  does  not  apply  to  cases  where  the  tunes  lost ;  and  it  would  certainly  seem 
exhibits  are  made  a  part  of  the  bill  or  sufficient  if  the  paper  referred  to  was 
answer  and  are  filed  with  it ;  hence  the  on  file  and  sufficiently  identified  by  de- 
object  of  the  law  is  answered  if  the  scription,  as  is  done  in  this  case."  ' 
exhibits  are  shown  to  the  witness  and  1.  Fisk  v.  Tank,  12  Wis.  307  ;  Myers 
identified.  Atkins  v.  Guice,  2X  Ark.  164.  v.  Anderson,  Wright  (Ohio)  514. 

Where  an  account  was  referred  to  as  Doonments  Not  under  Ctontrol  of  Wit- 

<*marked  A,*'  but  the  exhibit  attached  ness. — A  deposition  is  not  inadmissible 

had  no  such  mark,  it  being  the  only  because  the  witness  refers  to  certain 

exhibit  annexed,   the   deposition  was  documents  which  were  not  set  out  as 

held  to  be   unobjectionable.     Marvin  exhibits,  where  it  appears  that  the  doc- 

V.  Raigan,  12  Cush.  (Mass.)  132.  umentswere  not  under  the  control  of 

When  the  Exhibit  Is  Not  Annexed. —  the  witness  nor  were  the  basis  of  the 

When  a  paper  is  testified  to,  if  it  does  action,   and  their  contents  are  undts- 

not  accompany  the  deposition,  it  should  puted.     Lyon  t;.  Barrows,  13  Iowa  428. 

be    marked     by    the    officer    before  Oharaoter  of  the  Paper. — The  failure  of 

whom  the  deposition  was  taken  and  a  party  giving  his  deposition  to  pro- 

the  marks  placed   thereon    stated   in  duce  a  paper  to  be  annexed  does  not 

the  certificate  of  the  officer.    Stoddard  necessarily  furnish  a  ground   for  the 

V,  Hill,  38  S.  Car.  385.  exclusion  of    the  deposition  irrespec- 

The  usual  and  proper  mode  of  iden-  tive  of  the  character  and  admissibility 

tifying  papers  referred   to  in  deposi-  of  the  paper  and  the  circumstances  of 
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paper  it  will  be  excluded  if  the  exhibit  is  not  attached  thereto.* 

3.  AdmiMibility  of  Exhibits. — ^The  fact  that  papers  responsive  to 
a  call  of  an  interrogatory  are  annexed  to  a  deposition  will  not  of 
itself  make  them  competent  evidence.* 

4.  Independent  TTse  ai  Evidenoe. — But  where  exhibits  are  attached 
which  contain  good  evidence  in  the  cause,  they  may  be  used  with- 
out reference  to  their  character  as  exhibits.^ 

the  case.    It  might  be  8uch  as  the  wit-  held  that  the  court  might  examine  the 

ness  was  not  bound    to  exhibit,  or,  if  deposition  to   ascertain    whether  any 

exhibited,  would  be  incompetent,  and  fraud  had  been  practiced,  or  whether 

the   court  will  not  presume   that  the  there  was  evidence  of  collusion,  and  it 

{paper    was  such  as   the  witness  was  not  appearing  that  the  witness  practiced 

bound   to  exhibit  where  its  ■  character  any   evasion,   the  deposition  was  ad- 

and  purpose  are  not  disclosed.     Lob-  mitted.     Amherst  Bank  v.  Conkej,  4 

dell  V.  Marshall,  58  N.  H.  342.  Met.  (Mass.)  459. 

PaxMrs  Used  to  Refresh  Bec6llection. —  At  most,  the  witness  can  onlj  be  re- 

A  deposition  will  not  be  excluded  be-  quired   to  furnish  such  extracts  from 

cause  a  letter  was  not  attached,  where  the  letters  received  by  him  as  relate  to 

the  witness  was  not  asked  to  attach  it,  the  subject  of  inquiry  upon  being  paid 

the  letter  being  used  by  the  witness  to  a  reasonable  charge  for    making    the 

refresh   his  recollection.     Langham  v.  extracts.     Amherst  Bank  v»  Conkey,  4 

Grigsby,  9  Tex.  493 ;  Bailey  v.  Laws,  3  Met.  (Mass.)  459. 

Tex.  Civ.  App.  529;  Henderson  v,  lis-  1.  Thus  where  the  deposition  of  the 

ley,  IX  Smed.  &  M.  (Miss.)  9;  Winans  register  of  deeds  is  taken  to  prove  the 

V,  New  York,  etc.,  R. Co.,  21  How. (U.  contents  of  papers  recorded  in  his  of- 

S.)  88.  fice.     Angell  v.  Rosenbury,  12  Mich. 

PrlTata  Correspondence.  —  A  depo-  241. 

nent,  in  a  deposition  taken  in  another  2.  Ashley  «;.  Wolcott,  3  Gray  (Mass.) 

state,  under  a  commission,  in  answer  to  571. 

an  interrogatory  whether  he  had  had  Oath  to  Oozreot&ess.^-An  exhibit  an- 

any   "communications'*   with   the  de-  nexed  to  a  deposition  is  not  admissible 

fetidant,  at  whose  request  the  deposition  unless  the  witness  swears  to  its  correct- 

was  taken,  or  with  any  persoh  known  ness.     Dwyer  v,  Dunbar,  5  Wall.  (U, 

or  supposed  to  be  his  agent,  relating  to  S.)  318. 

the  subject  of  the  deposition,  answered,  So  a  survey  of  a  vessel  signed  by  two 

fully  and  explicitly,  that  he  had   not.  persons,  only  one  of  whom  has  been 

In  the  next  interrogatory  the  deponent  examined  and  has  testified  as  to  its  cor- 

was  asked  whether  he  had  received  or  rectness,  is  inadmissible.     To  admit  it 

seen  any  ^  letter  or  letters "  respecting  would  be  equivalent  to  admitting  un- 

the   subject-matter  of  the  deposition;  sworn     testimony.      Cunningham     v, 

and  if  so,  from  whom  and  to  whom,  and  Hall,  4  Allen  (Mass.)  268. 

what  were  the  contents  of  such  letters ;  Identlfloatton  by  Parol  at  Trial. — Un- 

and  he  was  requested  to  annex  the  orig-  der  the  circumstances  of  a  particular 

inal  letters,  or  copies,  to  the  deposition,  case,  vit,  when  the  exhibits  referred  to 

The  deponent  answered  that  immedi-  were  attached  to  another  deposition  in 

ately  after  suit  was  brought  against  the  the  case,  and  were  identified  by  the 

defendant,  the  defendant  informed  him  certificate  of  the  officer  as  those  re- 

thereof  by  letter,  and  stated  that  he  ferred  to  by  the  witness,  it  was  held 

should  be  obliged  to  call  on  the  depo-  that  parol   proof    was    admissible  to 

nent  to  attend  court  or  give  his  deposi-  show  that  the  exhibits  referred  to  were 

tion ;  that  the  deponent  afterwards  re-  those  exhibited  to   the  witness  when 

ceived  several  letters  from  the  defend-  his  deposition  was  taken.    Dailey  v, 

ant,  in  which  saidsuit  was  occasionally  Green,  15  Pa.  St.  127. 

referred  to,  but  that  all  these  letters  In  the  absence  of  a  positive  statute 

were  principally   made  up  of  private  exhibits  properly  identified   need  not 

matters  usually  contained  in  letters  be-  be  attached  to  the  deposition,  and  if 

tween  friends',  and  that  he   therefore  proven   may  be   identified    by  parol, 

declined  to  send  either  the  originals  or  Toby  v.  Oregon  Pac.  R.Co.,  98  Cal.  490. 

copiesas  part  of  his  deposition.    It  was  8.  Fisk  v.  Tank,  12  Wis.  276. 
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5.  Copies  aa  Szhibits. — There  are  some  instances  in  which  it  is 
held  that  the  witness  cannot  be  compelled  to  file  the  originals  of 
papers  referred  to  and  may  file  copies  thereof  in  any  event.^ 

XX.  Amehdxents  AVD  AlTSSATIom. — Before  a  deposition  has 
been  returned  the  officer  may  amend  the  caption  or  certificate,* 
and  after  it  is  returned  defects  in  the  caption  or  certificate  may 
by  leave  of  court  be  obviated  by  amendment,'  and  the  court  will 

Papen  Annexed  Init  Mot  Batexnd  To. —  an  extract  from  a  poBc^of  instmnce 

On  the  other  hand  it  hat  been  beld  that  on    the  vessel.    It  was  held  that  the 

papers  which  axe  attached  to  a  deposi-  papers  were  adnaisslble,  and  the  court 

tion,  but  are  not  referred  to  therein,  would  presume  thaC  the  copies  certified 

are  no  part  thereof.    Apfel  v.  Crane,  were  copies  of  all  that  was  on  file  in  the 

83   Ala.  312;    Susquehanna,  etc.,    R.,  department  and  not  abstracts  thereof 

etc.,  Co.  V,  Quick,  61  Pa.  St.  328.  bj   the  court.     Lee  v,  Thomdike,  2 

Where  evidence  elicited  in  a  deposi-  Met.  (Mass.)  313. 

tion  taken  without  cross-interrogate-  So  when  deeds  are  in  the  poesession 

ries  is  attached  to  it  and  is  material,  of  the  recorder  of  the  county.    Jackson 

the  adverse  party  may  offer  itindepend-  v.  Shepherd.  6  Cow.  (N.  Y.)  444. 

ently  of  the  deposition,  and  although  Inatmmenta  Attaolied  to  neadOnga. — 

it  is  attached   to  the  deposition  as  an  Where  the  papers  referred  to  and  the 

exhibit.     Hazleton  t.  Union  Bank,  33  execution  of  which  is  proved  are  al- 

Wis.  34  ready  on  file  as  exhibits  to  a  pleading 

1.  Nomreslde&t   Wlteass — Baftiaal   to  in  the  cause,  they  need  not  be  attached 

File. — W hen  the  deposition  of  a  nonresi-  to  the  deposition.     Mobley  v.  "Lcop- 

dent  witness  is  taken  upon  interroga-  hart,  47  Ala.  357. 

tories  and  he  refuses  to  file  the  originals,  Books  of  Account.— Witnesses  cannot 

copies  mav  be  attached  and  will  be  ad-  be  required  to  attach  books  of  account 

rottted.     Thorn  r.  Wilson,- 27  Ind.  370.  of  a  merchant  to  interrogatories;  it  is 

See  also  Bailey  v.  Johnson,  9  Cow.  (N.  sufficient  if   a  transcript  is  made  and 

Y.)  115;  Commercial  Bank  v.  Union  attached.    Petersburg   Sav.,  etc.,  Co. 

Bank,  19  Barb.  (N.  Y.)  393;  Fisher  v.  tr.    Manhattan    F.    Ins.  Co.,   66   Ga. 

Greene,  95  111.  94 ;  Lyon  f»  Barrows,  13  446. 

Iowa  42&  And  where  the  books  are  in  another 

Nor  has  the  court  any  power  to  order  state,  beyond  the  reach  of  the  witness, 

a  draft  upon  which  an  action  is  brought  his  deposition  is   admissible.    Peters- 

to  be  delivered  to  defendants  for  the  burg  Sav.,  etc,  Co.  v,  Maniuittan  F. 

purpose  of  being  annexed  to  a  commis-  Ins,  Co.,  66  Ga.  446. 

sion    to  be    inspected  by  defendant's  Loat  Papers. — Where    the  originals 

witnesses    residing  out    of   the  state,  have  been  lost,  copies  may  be  annexed. 

Butler  V,   Lee,    19   How.  Pr.  (N.   Y.  Susquehanna,  etc.,    R.,   etc,    Co.    v. 

Supreme  Ct.)  383.  Quick,  61  Pa.  St.  328. 

Discretion  of  Court. — Where  a  depo-  2.  Hitchings  v,  Ellis,  i  Allen  (Mass.) 

nent    without  the   state  has  annexed  476. 

copies  instead  of  the  originals  of  papers  S.  Omission  of  BettL — ^Pending  a  mo- 

to  his  deposition,  the  court  in  its  dis-  tion  to  quash  a  deposition  because  of 

cretion   may  allow   them  to  be  read,  the  failure  of  the  officer  taking  it  to 

L'Herbette  v.  Pittsfield  Nat.  Bank,  163  impress   his   official    seal,    the    court 

Mass.    137,   citinjsr  Binney  v.    Russell,  may  order  it  returned  to  the  officer  for 

109   Mass.   55;    Williamson   v.    Cam-  the   purpose  of  supplying  the  omis« 

bridge  R.  Co..  144  Mass.  148.  sion.     Hale?'.  Matthews,  118  Ind.  527; 

Papers  Not  witldn  Control  of  Wlt&ess.  Borders  v.  Barber,  81  Mo.  636. 

-^Papers    annexed    to  the  deposition  Improper  Signature  of  Officer. — Adep- 

were  certified  by  the  secretary  of  state  osition  may  be  returned  to  the  com- 

to    be  '*tnie  copies   and   extracts    of  missloner  for  the  purpose  of  having 

papers "  in  the  case  of  a  certain  vessel  him  correct  it  by  signing  his  name 

on  file  in  the  department.     One  of  the  as  commissioner  instead  of  signing  it 

papers  was  an  extract  from  the   Impe-  with   his  official   title.      Semmens  v. 

rial  Court  of  Appraisers  (of  France)  se-  Walters,   55  Wis.  675.     See  also  Ar- 

questering  the  vessel,  and  another  was  nold   v,  Lightner,    i   Pa.   Dist.   Refi. 
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permit  such  amendments  as  will  make  the  caption  or  certificate  or 
the  papers  returned  conform  to  the  facts.^  But  after  a  deposition 
is  subscribed  and  sworn  to  it  cannot  be  altered  in  a  material 
sense,  either  by  the  officer*  or  by  the  witness;*  and  the  court 
itself  has  no  power  to  change  the  form  of  an  interrogatory  after 
the  witness  has  answered.* 

XXI.  EETAKma  BEP08ITI0H8 — 1.  Oexierally. — ^A  party  to  a  suit 
who  has  taken  the  deposition  of  a  witness  is  not  thereby  precluded 
from  taking  a  second  deposition  of  the  same  witness  to  prove 
additional  facts,  or  to  correct  answers  in  the  former  deposition* 

793;   Jenkins  V.  Anderson  (Pa.  1887),  diet,  if  it  contain  sufficient  to  amend  by. 

II  Atl.  Rep.  558.  Rand  v.  Dodge,  17  N.  H.  343. 

Ratlfloatton  of  Amdndmflnt. — After  a  Sefinrenoe  to  Bnyelope  Cantainlns  Bo- 
deposition  has  been  once  used,  or  after  turn.  —  An  erroneous  statement  in  a 
the  party  taking  it  has  caused  it  to  be  certificate  as  to  the  place  of  taking  may 
filed  as  one  of  the  papers  in  the  cause,  be  corrected  by  the  trial  judge  by  ref- 
the  magistrate  taking  it  has  no  right  erence  had  to  the  envelope  in  which 
to  make  any  amendment  to  it  or  make  the  return  was  made.  McKinney  v, 
any  alteration  in  the  caption,  but  the  Wilson,  133  Mass.  131. 
court  may  ratify  or  affirm  an  amend-  BeflBreiice  to  Minutes. —  Mistakes  in 
ment  made  to  the  certificate  so  as  to  the  date  of  the  dedimus  may  be  recti- 
conform  to  the  facts.  Oatman  v.  An-  fied  by  recourse  had  to  the  clerk's  min- 
drew,  43  Vt.  466.  utes.     Curie  r.  Beers,  3  J.  J.  Marsh. 

Oorrectlon  wltMn  State  lay  Nonresl-  (Ky.)  172. 

dont  Olllcer. — In   Indiana  it  was  held  /  3.  Winooskie  Tu'mpike  Co.  v.  Ridley, 

that  a  justice  of  the  peace  of  another  8Vt.  404. 

state  cannot  be  allowed  in  a  court  of  8.  Hode  of  Correction. — A  deposition 

that  state  to  correct  his  certificate  to  that  has  been  taken  and  sealed  up  can- 

a  deposition  purporting  to  have  been  not  be  opened  at  the  instance  of  the 

taken  in  said  other  state,  because  he  witness,  in  the  absence  of  the  adverse 

had  no  authority  to  act  outside  the  party,for  the  correction  of  an  error,  but 

territorial  limits  of  his  own  jurisdic-  when  such  |i  correction  becomes  nec- 

tion.       Baber    v.     Rickart,    53    Ind.  essary  it  should  ht  made  by  appending 

594.  an    affidavit    explaining    the    circum- 

Oorleal  Omlssloii. — The  amendment  stances.    Foster  v,  Foster,  20   N.  H. 

of  a  certificate  and  caption  involving  208.  And  see  Tellico  Mfg.  Co.  x;.  Mitch- 

the  exercise  of  no  judicial  function,  but  ell  (Tenn.  1886),  x  S.  W.  Rep.  515. 

being  a  mere  correction  of  a  clerical  Correction  at  the  Trial.— On  the  trial 

omission,  may  be  made  by  a  justice  of  a  witness  may  correct  testimony  con- 

the  peace  without  the  county  of  his  res-  tained   in   his  deposition.     Baltzer  v, 

idence,  though  the  justice's  jurisdiction  Chicago,  etc.,  R.  Co.,  89  Wis.  257. 

is  confined  to  the  county  of  his  resi-  After  a  cause  in  chancery  comes  on 

dence.     Eller  v,  Richardson,  89  Tenn.  to  be  heard  deponent  cannot  appear  in 

575.  open   court  and  by   parol  correct   his 

VonoompllaiicewlUiStatntoryBeQiilre-  deposition   in    a    material    particular. 

ments. —  Depositions  defective  on  ac-  Tellico  Mfg.  Co.   v.   Mitchell  (Tenn. 

count  of  noncompliance  with  statutory  1886),  i  S.  W.  Rep.  515. 

requirements  controlling  the  right  to  4.  Pelamourges  f.  Clark,  9  Iowa  19. 

take    them    cannot    be   remedied  by  5.  Watson  v,  Brewster,  i  ra.  St.  381 ; 

subsequent  amendment  or  by  parol  evi-  Akers  t\  Demond,i03  Mass.  318 ;  Heard 

dence.      Saunders   v,  Erwin,  2    How.  %k  McKee,  26  Ga.  332. 

(Miss.)  732.  FnmlBhlng  Witness  with  Copy  of  Pre- 

1.  Hitchings  v,  Ellis,  i  Allen  (Mass.)  yIous  Answers. — Where  a  witness  is  ex- 

475;  Oatman  v.  Andrew,  43  Vt.  466;  amined  a  second  time  by  the  same  party 

Eller    V.   Richardson,  89  Tenn.   575 ;  in  the  same  cause,  to  correct  a  mistake 

Anonymous,  2  Hayw.  (N.  Car.)  244.  made  in  his  answers  to  the  first  set  of 

After  Yerdlot.  —  The  certificate  of  a  interrogatories,  there  is  no  impropriety 

deposition  may  be  amended  after  ver-  in  the  witness  being  furnished,  by  the 
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or  irregularities  in  the  taking  thereof.*     But  where  the  second 

deposition  covers  only  the  same  facts  as  the  first  deposition  the 
court  may  refuse  to  hear  it.* 

2.  Order  of  Court. — In  some  states  the  admissibility  of  a  second 
deposition  of  the  same  witness  depends  upon  the  previous  order 

of  court  granting  leave  to  take  it,*  while  in  others  it  may  be 
retaken  without  such  order,  but  its  admissibility  is  within  the 
discretion  of  the  court.* 

party  or  the  counsel  in  the  cause,  with  Kirbj  v.  Cannon,  9  Ind.  371;  Booth  v. 
a  copj  of  his  previous  answers,  the  Mcjilton,  82  Va.  827;  Newman  v. 
object  in  taking  testimony  being  the  Kendall,  2  A.  K.  Marsh.  (Ky.)  236. 
ascertainment  of  truth  and  not  to  entrap  Taking  Off  VoniiiH —  It  is 'within  the 
witnesses.  Heard  v,  McKee,  26  Ga.  discretionofthe  judge  to  take  off  a  non- 
332,  suit  in  order  to  give  the  plaintiff  an 

1.  When  Cauae  OaUed  for  Trial. —  opportunity  to  execute  a  release  to  a 
Where  a  deposition  is  supposed  to  witness  whose  deposition  has  been  re- 
have  been  irregularly  taken,  the  party  jected  on  the  trial  on  the  ground  of 
may  retake  it  under  an  order  of  court,  interest,  for  the  purpose  of  having  his 
even  when  the  cause  is  called  for  trial  deposition  taken  anew.  Talbot  r. 
and  the   other  party  has   annoimced  Clark,  8  Pick.  (Mass.)  51. 

himself  ready  for  trial  but  is  unwill-  After  Deposition  SnppraaMd  —  When 

ing  to  waive  exceptions  to  the  depo-  a  deposition  is  suppressed,  special  leaTe 

sition.     Milton   v.  Rowland,    11   Ala.  to  take  a  new  deposition  of  the  same 

732.  deponent  is  unnecessary,  for  a  new  one 

Betaken  on  Original  mterrogatorles. —  maj'  be  taken  as  a  matter  of  right 
And  it  is  within  the  discretion  of  the  Ramsey  v,  Flannagan,  35  Ind.  305. 
court,  to  order  the  evidence  to  be  For  the  Attainment  of  JnstlM. — It  is 
retaken  on  the  same  interrogatories  desirable  that  the  examination  of  the 
with  leave  to  the  adverse  party  to  witnesses  in  chancery  should  be  corn- 
cross-examine.  Barnum  v,  Barnum,  pleted  as  soon  as  possible  «i»<»ar/«r, and 
42  Md.  251.  that  whenever  this  can  be  accomplished 

Formalities  In  Retaking. — Where  dep-  no  opportunity  should  be  offered  after 
ositions  have  been  suppressed  by  a  witness  has  once  signed  his  deposition 
reason  of  a  clerical  error  in  the  desig-  of  inducing  him  to  retractor  contradict 
nation  of  the  name  of  the  officer  au-  or  explain  away  what  he  has  stated  in 
thorized  to  take  them,  they  cannot  be  his  first  examination  ;  but  if  justice  re- 
retaken,  except  with  the  same  formal-  quires  that  a  second  examination  should 
ities  as  were  originally  required  in  the  take  place,  it  should  be  permitted.  Fant 
taking  of  the  deposition.  Gibbs  v.  r.  Miller,  17  Gratt.  (Va.)  187. 
Gibbs  (Colo.  App.  1895),  40  Pac.  The  court  will  not  issue  a  new  00m- 
Rep.  781.  mission  merely  upon  the  expectation  of 

2.  Scott  V,  Bullion  Min.  Co.,  2  the  party  that  the  witness  will  swear 
Nev.  81.  more  definitely.     Such  practice  would 

In   Snch  a  Case    the    most    regular  be  fraught  with  too  much  danger,  es- 

method  would  be  to  contest  the  issu-  pecially  where  the  only  other  witnesses 

ance  of  the  second  commission,  when  cognisant  of  the  facts  have  died  since 

the  deposition  is  taken  upon  com  mis-  the  original  examination.      Raoey  r. 

sion.     Scott    T^   Bullion    Min.    Co.,   3  Weed,  i  Barb.  (N.  Y.)  221. 

Nev.  81.  4.  Herbert  v.  Hanrick,  x6  Ala.  581; 

Reading  of  First  In  Connection  wtth  Broadnaxt'.  Sullivan,  29  Ala.  320;  Hes- 

Second  Deposition. — Where  depositions  ter  v,  Lumpkin,  4  Ala.  509;  Beach  r. 

have  been  taken  and  by  reason  of  their  Schmultz.  20  111.  185. 

irregularity  they  are  retaken,  and  the  In  Equity. — The  re-examination  of  • 

witnesses     therein    refer    to    and    af-  witness  in  chancery  without  an  order 

firm  their  first    depositions,    the   first  is  irregular,  but  it  is  discretionary  with 

depositions   maj'  properly  be  read   in  the  chancellor  to  refuse  to  suppress 

connection  with  the  second.     Strader  the  deposition.    Bogan   v,  Hamilton. 

».  Graham,  7  B.  Mon.  (Ky.)  633.  90  Ala.  ^t^^citing  Meyer  r.  Mitchell, 

8.  Carter  v,   Edmonds,   80   Va.  58;  77  Ala.  312;  Hall  v.  Pegram,  85  Ala. 523. 
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3.  Befixre  Fiiit  CominiBiion  it  Betnmed. — When  a  commission  is 
issued  but  is  not  duly  returned,  and  it  becomes  evident  that  it  is 
lost  or  will  not  be  executed,  the  party  may  cause  another  to  issue.* 

XXn.  CBmnrAL  PBOCEEDnros — 1.  By  What  Authority. — There  is 
no  inherent  power  in  a  court  of  law  to  authorize  the  taking  of 
depositions  in  criminal  cases,  but  where  it  may  be  done  it  is 
entirely  under  a  right  created  by  statute.* 

3.  On  Behalf  of  the  State. — As  a  general  rule  a  deposition  cannot 
be  taken  on  behalf  of  the  state  to  be  read  against  an  accused,'  but 
it  has  been  held  that  a  prisoner  may  consent  to  the  taking  of  a 
deposition  to  be  read  against  him.* 

Oooftitation  Constrnad  to  Support  the  Bight — And  where  the  constitu- 
tion of  a  state  expressly  provided  for  the  taking  of  depositions  in 
certain  instances,  an  act  authorizing  depositions  to  be  taken  in 
criminal  cases  was  considered  in  connection  with  that  clause  of 
the  constitution,  and  the  right  upon  the  part  of  the  state  to  take 
depositions  was  upheld.* 

OoBftltiitlon  of  tho  United  States  doee  Hot  OontroL — When  the  constitu- 

Under  Virginia  Code  1873,  c.  172,  §  Oonititatlonml  Barrier.— The  legisla- 

36,  which  provides  that  in  a  suit  in  ture  may  authorize  the  taking  and  use 

equitj  a  deposition  may  be  read  if  re-  of  depositions,  on  his  own  behalf,  by  one 

turned  before  the  hearing  of  the  cause,  accused  of  crime,  but  cannot  author- 

althoufrh  after  an  interlocutory  decree,  ize  the  use  of  such  depositions  against 

if  it  be  as  to  a  matter  not  thereby  him,   because  the  constitution  of  the 

adjudged  and   be   returned   before  a  state  secures  to  every  accused  person 

final  decree,   where  justice    and    the  the  right  to  meet  his  accusers  face  to 

necessities  of  the  situation  warrant  it,  face.     Petty   v.  State,  4   Lrea  (Tenn.) 

witnesses  whose  depositions  have  been  326;  Kaelin  v.  Com.,  S4  Ky.  354. 

previously     taJsen,     completed,     and  4.  State  v.   Bowen,  4   NIcCord    (S. 

sijmed  by  them  may  be  re-examined  Car.)  354;    Wightman   v.   People,  67 

without  first   obtaining  leave  of  the  Barb.  (N.  Y.)  45.     See  also  People  v. 

court.    Atwood  v,  Shenandoah   Val*  Grundell,  75  Cal.  30;. 

ley  R.  Co.,   85   Va.  966,  distinguish-  Boftual  of  Deftndant  to  Use  Bepofitlon. 

ing  Fant  v.   Miller,   17  Gratt.    ( Va.)  — When  a  deposition  is  regularly  taken 

^^.  and  filed   on   behalf    of   the    accused 

1.  Copeland  v,  Mears,  a  Smed.  &  under  a  statute  authorizing  it,  if  the 
M.  (Miss.)  519.  And  it  has  been  held  defendant  refuses  to  read  the  deposition 
that  he  is  bound  in  such  case,  in  the  .  it  cannot  be  used  by  the  prosecution 
exercise  of  due  diligence,  to  cause  over  defendant's  objection.  Anderson 
another  commission  to  issue.     Lee  v.  v.  State,  89  Ala.  12. 

Lee,  I  La.  Ann.  318.  But  for  a  case  where  the  defendant 

2.  Kaelin  v.  Com.,  84  Ky.368;  Exp,  made  no  objection  at  the  trial,  see  Peo- 
Harkins,  6  Ala,  64;  Woodrufif  f.  State     pie  v.  Guidici,  100  N.  Y.  507. 

'Aric.  1S95),  32  S.  W.  Rep.  105.  6.  The  Ckinstltation  of  Colorado  (arti- 
The  Provlibms  of  the  New  York  Code  cle  2,  ^  16),  providin*^  that  persons  ac- 
of  Civil  Procednro  (§  885)  relative  to  cused  of  crime  shall  have  the  right  to 
t^'C  examination  of  persons  not  parties  meet  the  witnesses  against  them  face  to 
t-an  action,  for  the  purpose  of  procur-  face,  and  section  17,  relating  to  the  tak- 
ing: a  deposition  for  use  on  motion,  have  ing  of  depositions  in  certain  instances, 
no  application  to  criminal  cases.  Peo-  the  court  held  should  be  construed  to- 
pic T'.  Squire  (Supreme  Ct),  3  N.  Y.  gether,  and  thus  construed  it  was  held 
St.  Rep.  194.  that  a  deposition  might  be  taken  on  the 
3  People  r.  Howard,  50  Mich,  239;  part  of  the  prosecutor  under  the  Act  of 
nomingesf  State, 7  Smed.  &M.r Miss.)  18S9,  authorizing  depositions  to  be 
475;  People  V,  Restell,  3  Hill  (N.  Y.)  taken  in  criminal  cases.  R^'an  t;.  Peo- 
^  pie  (Colo.  1895),  40  Pac.  Rep.  775. 
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tion  of  the  state  does  not  stand  in  the  way  of  such  a  power,  legis- 
lation enabling  such  depositions  to  be  taken  cannot  be  resisted 
^nder  the  constitution  of  the  United  States.* 

Strict  Conformity  witb  SUtnte. — When  depositions  may  be  taken  to  be 
used  against  the  accused,  it  being  an  exception  to  the  general 
rule  in  criminal  cases  requiring  the  state  to  confront  the  prisoner 
with  the  witnesses  against  him,  the  statute  must  be  strictly  fol- 
lowed in  every  substantial  particular.^ 

1.  AppUoaUe  to  Federal  Oaees.— The  plied    with.    People    v.   Mitchell,   64 

6th  amendment  to  the  Constitution  of  Cal.  85. 

the  United  States,  which  provides  that  When  a  deposition  is  taken  under  see- 
in  criminal  prosecutions  the  accused  tion  8S2  of  the  California  Penal  Code, 
shall  have  tlie  right  to  be  confronted  permitting  depositions  to  be  taken  on 
with  the  witnesses  against  him,  Is  held  behalf  of  the  state  in  certain  ca^es 
to  be  limited  in  its  ai>plication  to  trials  where  the  witness  is  unable  to  furnish 
in  the  federal  courts  of  persons  charged  security  for  his  appearance  at  the  trial, 
with  violating  the  laws  of  the  United  it  must  appear  to  the  satisfaction  of  the 
States.  Ryan  V.  People  (Colo.  1895),  40  court  at  Uie  time  the  deposition  is 
Pac.  Rep.  775.  See  also  State  v,  jones,  offered  in  evidence  that  the  witness 
7  Nev.  415.  is  dead  or  insane,  or  cannot  with  due 

In  Oalifomla,  under  section  882  of  the  diligence  be  found  within  the  state,  and 

Penal  Code,  a  magistrate  or  judge  of  it  is  not  admissible  absolutely.    People 

the  court  in  which  an  action  is  pending  v,  Mitchell,  64  Cal.  86. 

may  require  a  witness  to  be  condition-  In  Colorado,  where  the  act  creating 

ally  examined  forthwith  on  behalf  of  the  the  right  to  take  such  a  deposition 

people,  when  such  witness  is  unable  to  desienates  the  officer  before  whom  it 

furnish  an  undertaking  for  his  appear-  shallbe  taken,  the  notice  to  be  given,  to 

ancfe  at  the  trial.    People  v,  Thompson,  whom  the  notice  shall  be  given,  etc.,  it 

84  Cal.  598.  is  the  duty  of  the  officer  so  designated  to 

But  where  the  commitment  i»  void  discharge  these  duties,  and  they  can- 

and  is  set  aside,  a  deposition  taken  pend-  not  be  discharged  by  any  other  person, 

in g  an  action  on  such  commitment  can-  Ryan  v.  People  (Colo.  1895),  40  Pac. 

not  be  used  upon  the  trial  of  the  second  Rep.  775. 

information.    People  v.  Thompson,  84  In  New  Tork, — So  where  a  statute 

Cal.  598.  provides  that  witnesses  may  be  exam- 

S.  BzunplesimdtryaxloiisltKtatM.*—  inedonbehalf  of  thestate^^de«tfe5#«in 
In  California  the  examination  of  a  certain  cases,  when  the  offense  is  corn- 
witness  under  section  882  of  the  Penal  mitted  within  a  designated  municipal- 
Code,  providing  that  witnesses  may  ity  against  persons  who  are  within  but 
be  examined  on  behalf  of  the  state  in  are  not  residents  thereof,  such  a  statute 
certain  cases  when  they  cannot  furnish  must  be  strictly  pursued,  and  it  must 
security  for  their  appearance  at  the  appear  that  the  witnesses  were  non- 
trial,  *'  must  be  conducted  in  the  same  residents  at  the  time  the  deposition 
manner  as  the  examination  of  a  witness  was  taken,  Barron  v.  People,  i  N.  Y. 
before  a  committing  magistrate,"  etc.,  386,  and  at  the  time  the  deposition  is 
asprescribedby  section  869  of  the  Penal  offered  in  evidence.  People  tr.  Had- 
Code,  and  when  the  requirements  of  den,  3  Den.  (N.  Y.)  223. 
either  of  these  sections  are  not  pursued  Bervioe  of  Notice  ForfehwtllL — ^And  the 
the  deposition  cannot  be  read.  Thus  order  to  take  a  deposition  under  this 
it  must  appear  under  the  first  section  act,  directing  it  to  be  served  on  the  ac- 
above  that  the  witness  was  unable  to  cased  forthwith,  and  to  take  the  deposi- 
procure  securities  for  his  appearance  tion  at  a  specified  time,  i»  sufficient 
at  the  trial  and  that  the  statement  of  under  the  requirement  that  the  judge 
the  necessary  facts  entitling  the  prose-  shall  direct  the  time  of  the  notice,  the 
cution  to  take  the  depositions  is  made  accused  having  appeared.  People  v, 
under  oath,  and  the  requirements  of  the  Chrystal,  8  Barb.  (N.  Y.)  546. 
second  section  mentioned  above,  as  to  BuAdency  of  HBdaytt. — ^But  an  affi- 
the  manner  of  taking  the  depositions,  davit  for  such  an  order,  made  be- 
must  also  appear  to  have  been  com-  fore  indictment  found,  is  insufficient 
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Waiver  of  Olijections. — But  it  has  been  held  in  such  a  case  that  the 
accused  may  waive  objections  by  appearing  in  person  or  by  coun- 
sel and  cross-examining  the  witnesses.* 

3.  On  Behalf  of  Aocnsed. — In  states  where  the  subject  is  regu- 
lated by  statute,  it  is  generally  with  a  view  of  giving  to  the 
accused  the  right  to  secure  by  deposition  testimony  which  he 
could  not  otherwise  obtain.*  But  when  the -statute  expressly 
authorizes  the  taking  of  depositions  by  a  defendant  in  a  certain 
way,  it  must  be  strictly  pursued.*  Under  statutes  permitting 
depositions  on  the  part  of  the  accused,  it  has  been  held  that  the 
court  is  vested  with  a  sound  discretion  in  issuing  commissions  for 
that  purpose,*  but,  on  the  other  hand,  the  court  has  been  compelled 

when  entitled  of  the  court  where  the  In  New  York,  where  a  criminal  case 

accused  was  afterwards  tried,  because  was  removed  to  the  Supreme  Court  by 

no    indictment  for  perjurj  could  be  certiorari  and  remained  on  the  civil  side 

predicated  upon  it.     People  v.  Chrjs-  of  the  court,  a  commission  was  ordered 

tal,  8  Barb.   (N.   Y.)   546;   People  v,  to  issue  as  in  a  civil  case,  with  the  or- 

Ward,  4  Park.  Cr.  Rep.  (N.  Y.  Gen.  der  for  a  new  trial.    People  v,  Vermil- 

Sess.)  516.  yea,  7  Cow.  (N.  Y.)  369. 

1.  Ryan  v.  People  (Colo.  1895),  ¥^  >•  Neoeulty    for    Order. — Where    a 

Pac.  Rep.  775.  statute  permits  depositions  to  be  taken 

3.  Petty  V,  State,  4  Lea  (Tenn.)  326;  in  such  a  case  only  by  order  of  the 

People  V.  Restell,  3   Hill   (N.  Y.)  299.  court,  consent  by  the  prosecuting  at- 

Tlia  Aneirat  Praettoo. — In  Mostyn  v,  torney  will  not  obviate  the  necessity 
Fabrigas,  Cowp.  174,  Lord  Mansfield  for  such  an  order.  Curtis  f.  State,  14 
refers  to  an  early  case  in  which  the  Lea  (Tenn.)  502.  See  also  Johnson  v, 
court  acted  in  the  absence  of  express  au-  State,  27  Tex.  758. 
thority  and  compelled  the  prosecutor  Prosecution  Pendliig. —  Under  see- 
to  consent  to  the  taking  of  depositions  tions  4932-4935  of  the  Alabama  Cod6, 
of  foreign  witnesses  by  announcing  a  deposition  taken  before  the  judge  on 
that  it  would  continue  the  cause  indefi-  preliminary  examination  before  in- 
nit^y  until  such  testimony  was  taken,  dictment  cannot  be  read  on  the  trial, 
the  justice  in  the  case  indicating  to  the  although  cross-interrogatories  were 
court  that  the  testimony  was  necessary  regularly  filed,  because  the  statute 
to  the  prisoner's  defense.  only  covers  cases  pending  in  the  trial 

In  Arkaaaaa,  under  a  statute  authoria-  court.    Couch  v.  State,  63  Ala.  163. 

ing  a  defendant  to  take  depositions  of  The  same  conclusion  was  reached 

material  witnesses  when  there  are  rea-  by  the  Supreme  Court  of  Massachu- 

sonable  grounds  to  apprehend  that  be-  setts,  under  Rev.  Stat.  Mass.,  c.  136, 

fore  the  trial  they  will  leave  the  state  4    S^*      Com.   v,   Ricketson,   5    Met. 

(Zant's  Dig.  Ark.,  (  1819),  a  defendant  (Mass.)  427. 

in  a  criminal  proceeding  is  authorized  Under  Section  068,  New  York  Code  Orlm. 

to  take  the  deposition  of  witnesses  re-  Pro.,  where  a  commission  is  appointed 

siding  out  of  the   state.     Giboney  v.  to  inquire  into  the  sanity  of  the  accused, 

Rogers,  32  Ark.  462.     See  also  Kaelin  there  is  no  authority  in  the  court  to 

f.Com.,  84  Ky.  354.  grant    a    commission,    under   section 

In  Oeorgla  it  was  held  that  the  act  au-  636  of  the  state  code,  to  take  the  dep- 
thori zing  testimony  of  absent  witnesses  osition  of  nonresident  witnesses  to  be 
to  be  taken  by  deposition  in  civil  actions  used  before  the  commissioners  upon 
did  not  authorize  it  in  criminal  cases,  their  inquiry  rs  to  the  sanity  of  the 
but  the  court  said  that  where  the  wit-  prisoner,  as  such  a  proceeding  is  no 
ness  resided  out  of  the  jurisdiction  of  part  of  the  trial.  People  v.  Haight,  13 
the  court  and  could  not  be  reached  by  Abb.  N.  Cas.  (N.  Y.  Oyer  &  T.  Ct.)  199. 
compulsory  process,  the  deposition  4.  InOallfi>riiia,underthe  Penal  Code, 
might  be  taken  by  the  defendant  under  (  31541  which  allowed  the  court  to  order 
such  rules  and  restrictions  as  the  court  the  issuance  of  a  commission  when  sat- 
in its  discretion  might  adopt.  McLane  isfied  of  the  truth  of  the  facts  stated, 
V,  State,  4  Ga.  335.  and  that  the  examination  of  the  pris- 
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by  a  mandamus  to  make  such  an  order.^ 

XTCTTT.  Pbocsedikos  nr  Fedseal  Ck>UBT8— 1.  Belation  to  Snb- 
jeot  Generally. — Depositions  in  federal  courts  are  commonly  un- 
derstood to  be  so  different  in  their  nature  from  depositions  in  the 
state  courts  as  to  present  an  entirely  different  subject.  But  in 
fact  the  only  differences  are  such  as  are  made  by  statutory  regu- 
lations and  restrictions,  in  the  same  manner  as  the  subject  is 
variously  modified  by  state  legislation.  The  whole  law  of  federal 
depositions,  as  it  now  presents  itself,  is  a  development  of  the  pro- 
visions of  the  Judiciary  Act  of  1789,  together  with  rules  of  court 
which  have  been  made  at  different  times  consistent  with  the  acts 
of  Congress.  As  will  be  seen,  the  main  features  of  the  deposition 
in  the  federal  practice  are  not  in  all  things  different  from  those  of 
depositions  under  the  state  practice,  but  some  features  are  purely 
applicable  to  the  federal  practice,  and  for  expediency  depositions 
in  federal  proceedings  will  be  here  treated  separately.* 

2.  Depodtions  on  CommiMion — a.  General  Authority. — Un- 
der the  Judiciary  Act  of  1789  is  found  the  authority  for  taking 
depositions  on  commission,^  and  a  party  may  apply  for  a  dedimus 
and  have  testimony  taken  orally  upon  the  proper  notice  or  upon 
interrogatories  settled  by  the  court.* 

WitnMfM  within  BMdh  of  Prooeti. — But  in  no  event  can  a  deposition 
be  read  at  law,  except  under  special  provision  of  statutory  enact- 
ment, where  the  witness  resides  within  reach  of  the  compulsory 
process  of  the  court.* 

oner  was  necessarj  to  the  attainment  It  will  be  seen  from  an  inspection  of 

of  justice,  the  court  was  justified  in  re-  the  original  statute  and  the  sections  of 

fusing  a  commission  to  take  testimony  the  Revised  Stitutes  above  cited,  ^at 

in   a  foreign  country  concerning  the  the  only  material  change  in  the  law,  as 

mental  condition  of  the  prisoner,  who  it  existed  under  the  Act  of  1789,  by 

was  charged  with   homicide,   for  the  subsequent  enactment,  is  with    refer- 

purpose  of  showing  that  certain  mem-  ence  to  the  notice  necessary  in  taking 

bers  of  his  family  died  Insane  and  that  depositions  de  bene  esse  ;    the  former 

the  prisoner  himself  was  subject  to  ep-  law  dispensed  with  notice  altogether  in 

ilcptic  fits,  it  appearing  that  the  ac-  some  cases,  while  now  notice  is  always 

cused  had  been  a  resident  of  the  state  necessary. 

for  several  years  preceding  the  trial,  8.  *'  Provided    that    nothing    herein 

during  which  time  he  had  had  but  one  shall  be  construed  to  prevent  any  court 

fit.     People  V.  Young,  108  Cal.  8.    See  of  the  United  States  from  granting  a 

also  Wil lard  xk  Superior  Ct.,  82  Cal.  458.  dedimus  potestaicm  to  take  depositions. 

Under  the  same  section  of  the  Penal  according  to  common  usage,  when  it 

Code  of  California,  it  was  held  that  the  maj'  be  necessary  to  prevent  a  fnihire 

court  was  bound  to  make  the  order  for  or  delay  of  justice,'*  etc.     Act  of  1789, 

the  commission  to  take  depositions  of  c.  20,  §  30;   i  Rev.  Stat,  at  L.  90;  Rev. 

witnesses  without  the  state  to  be  used  Stat.,  ^  866. 

in  behalf  of  the  defendant,  where  it  ap-  4.  Egbert  v.  Citizens'  Ins.  Co.,  7  Fed. 

peared  that  the  court's  refusal  to  make  Rep.  51 ;  Bischoffscheim  v,  Baltzer,  10 

such  an  order  was  not  done  in  the  ex-  Fed.  Rep.  3. 

ercise  of  its  discretion,  but  upon  the  5.  Rhoades  v.  Selin,  4  Wash.  (U.  S.) 

f round    that    it    had   no    jurisdiction.  724. 

*eople  V.  Lundquist,  84  Cal.  33.  Witness  on  the  Stand — Mwt  of  His  D^p- 

1.  Giboney  v.  Rogers,  32  Ark.  462.  oaltlon  to  Impeadi. — But  where  several 

3.  Act  of  1789,  c.ao,  §  30;  Rev.  Stat.,  depositions  have  been  taken  and  after- 

4  863  et  seq.  wards  the  witnesses  are  examined  or- 
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b.  Who  may  Appoint  Commissioner. — The  power  to  appoint 

commissioners  is  conferred  by  statute  upon  United  States  courts,* 
but  there  is  no  authority  to  exercise  this  power  in  matters  not 
pending  in  the  appointing  court.* 

c.  Discretion  in  Appointing  Commissioner. — The  appli- 
cation for  a  commission  to  take  depositions  is  not  grantable  as  of 
course,  but  only  where  the  necessity  therefor  is  made  to  appear 
to  the  satisfaction'  of  the  court.* 

alljon  the  stand,  in  which  examination  i  McAll.  (U.  S.)  458;  Randall  v.  Yen- 

some  adhere  to  and  others  contradict  able,  17  Fed.  Rep.  163. 

the  testimony  previously  given  in  their  Eevooatlon.— Where  a  special  com- 

respective  depositions,   the  court  will  mission  issued  to  a  person  of  disrepu- 

look  to  the  depositions  in  considering  table  character,  the  court  of  its  own  mo- 

the  credibility  of  the  witnesses,  and  will  tion  revoked  the  same.     Cotton  Cases, 

give  greater  weight  to  the  evidence  of  3  Ct.  of  CI.  384. 

those  whose  oral  examinations  conform  Foreign  Deposltioxis. — Where  the  ap- 

to  the  evidence  in  their  previous  depo-  plication  is  for  a  commission  to  take 

sitions.     Hall  i;.  The  Propeller  Buffalo,  depositions  in  a  foreign  country,  from 

I  Newb.  Adm.  116.  which  the  opposite  party  has  been  ex- 

1.  U.  S.  Rev.  Stat.,  (  866.  pelled,  the  court  restricted  its  execution 

AnMlntmeiit  by  Olerk. — Under    this  with  the  condition  that  such  party  be 

authority  it  was  held  that  the  appoint-  provided  safe  conduct  so  that  he  might 

ment  could  not  be  made  by  the  clerk  of  appearand  cross-examine.     Randall  t\ 

the  court,  notwithstanding  the  rules  of  Venable,  17  Fed.  Rep.  163. 

the    court.    The  act  of  Congress  was  Where  a  partj'  applied  for  a  commis- 

held  to  c<'<ntrol.     Randall  v.  Venabie,  sion  to  take  a  deposition  in  England, 

17  Fed.  Rep.  166.  and  it  appeared  that  certain  rules  of  the 

Though  it  was  held  in  another  cir-  court  had  been  violated  in  regard  to  the 

cult  that  it  was  no  objection  that  the  time  at  which   such   application  was 

commission   was  issued   by   the  clerk  made  and  the  person   by  whom    the 

without  an   order    of    court,    for    the  affidavit  and  the  application  were  made, 

reason  that  the  state  practice  controlled,  the  court,  at  the  instance  of  the  oppo- 

U.  S.  7%  Louisville,  etc.,  R.  Co.,  18  Fed.  site  party,  issued   a   commission  with 

Rep.  481.  leave  to  the  opposite  party  to  attend 

3.  Under  Chinese  Exdnelon  Act. — In  and  cross-examine  orally.  The  Steam- 
1892,  under  the  Chinese  Exclusion  Acts,  ship  Louisiana,  i  Ben.  (U.  S.)  328. 
in  an  examination  before  a  United  In  Criminal  Cues  the  court  has  ex- 
States  commissioner,  the  District  Court  ercised  its  discretion  with  more  leni- 
for  the  Northern  District  of  New  York  ency  in  favor  of  the  defendant  and  has 
refused  to  issue  a  commission  to  take  refrained  from  looking  into  the  ques- 
depositions  in  San  Francisco.  The  ex-  of  the  eventual  materiality  of  the  testi- 
aminer  has  no  such  power,  because  it  mony  before  issuing  the  commission. 
is  not  conferred  upon  him  by  the  act,  U.  S.  v.  Wilder,  4  Woods  (U.  S.)  476. 
and  the  court  has  no  such  power  under  Names  of  CommlBsloners. — And  it  was 
section  866,  Rev.  Stat.,  because  the  held  under  a  rule  of  the  Circuit  Court 
matter  was  not  pending  before  it  and  that  the  names  of  the  witnesses  need 
was  not  under  its  jurisdiction.  U.  S.  not  appear  in  the  commission  where  it 
V.  Horn  tiing,  48  Fed.  Rep.  635.  was  made  to  appear  to  the  court  at  the 

In    Admiralty. — A  commission  may  time  the  commission  issued  that  the 

issue  from  the  Supreme  Court  to  lake  names  of  the  witnesses  were  unknown. 

depositions  to  be  read  in  that  court.  The  Infanta,  Abb.  Adm.  266. 

The  Brig  Clarissa  Claiborne  v.  U.  S.,  7  Wltoess  About  to  Leave  Jurisdiction. — 

Cranch  (U.  S.)  107.     And  it  cannot  be  The  court  refused  to  grant  a  dedimus 

taken  de  bene  esse  to  be  used  in  that  in  such  a  case  upon  the  ground  that  the 

court.     The  Argo,  2  Wheat.  (U.  S.)  deposition  could  have  been  taken  de 

287;    The  London  Packet,  2    Wheat,  bene  esse.     Turner  v.   Shackman,   27 

(U.  S.)  371.  Fed.  Rep.  183. 

8.  Rev.  Stat,  ^  866;  U.  S.  v.  Parrott,  Deposition  of  Party  Defendant.  —  And 
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d.  Power  to  Act — (i)  Generally. — ^The  court  is  not  confined 
to  any  class  of  persons  or  officers  in  appointing  commissioners  to 
take  depositions.  The  powers  and  duties  of  the  commissioner 
are  derived  purely  from  the  commission  itself,  and  he  may  be  a 
private  individual  or  one  holding  any  other  office.* 

(2)  Evidence  of. — The  commissioner's  return  is  prima  facie 
evidence  of  the  Vedidity  of  his  acts  and  of  his  official  character.* 

Foreign  Bepoeitioiis. — So  where  a  commissioner  certifies  that  he  took 
the  oath  prescribed  by  the  commission,  it  is  sufficient  evidence 
of  his  authority  to  act  as  commissioner.^ 

'e.  How  Executed— Common  Usage. — The  act  of  Congress 
provides  that  depositions  may  be  taken  upon  commission,  *' accord- 
ing to  common  usage,"^  and  this  section  is  construed  to  mean  that 
the  right  to  take  the  deposition  must  exist  under  the  United  States 
statute,  but  when  the  right  does  exist,  then  the  method  of  execut- 
ing the  commission  may  be  in  conformity  with  the  state  law  upon 
the  subject.* 

the  same  court  refused  to  grant  a  com-  S.)  346.     See  also  Whitney  v.  Huntt, 

missiort  to  take  the  deposition  of  an  5  Cranch  (C.  C.)  121. 

opposite  party  where  it  appeared  that  8.  Winter  v.Simonton,  3  Cranch  (C. 

the  only  reason   therefor  was    to  as-  C.)  iia. 

certain  what  the  testimony  of  a  party  But  a  failure  to  show  in  the  return 

would   be  before  putting  him  on  the  that  such  oath  had  been  taken  was  held 

witness  stand,  especially  as  no  answer  fatal    to    the    deposition.     Prevail  v. 

had  been  filed  and  the  time  for  filing  it  Bache,  5  Cranch  (C.  C.)  463. 

had  expired,   as    the    party's    answer  4.  Act  of  1789,  c.  20,  f  30 ;  U.  S.  Rev. 

might  obviate  all  necessity  for  testi-  Stat.,  §  866. 

mony.    Turner  v.  Shackman,  27  Fed.  6.  McLennan  v.  Kansas  City,  etc.,  R. 

Rep.  183.  Co.,  22  Fed.  Rep.  199;  Sager.Tauszky, 

1.  Jerman  17.  Stewart,  la  Fed.  Rep.  6  Cent.  L.   T.  7;    Flint  v.  Crawford 

273.  County,  5  Dill.  (U.  S.)  481;    Sergeant 

liiterftarenoa  by    Stranger.  —  But    a  v,  Biddle,  4  Wheat.  (U.  S.)  508;  Nich- 

stranger  not  named  in  the  commission  oils  v.   White,  i   Cranch  (C.  CO   58; 

cannot  obtrude  himself  into  the  exe-  Atkinson  v.  Glenn,  4  Cranch   (C.  C.) 

cution  of  it,   and  where  this  appears  134;  Turner  v.  Shackman,  27  Fed.  Rep. 

the  deposition  will  be  excluded.     Wil-  184. 

lings  V,  Consequa,  Pet  (C.  C.)  309;  Wlien  Taken. — Thus  a  certificate  need 

Banert  v.  Day,  3  Wash.  (U.  S.)  244.  not    show    when  the  deposition    was 

Brror   In   Name  of  Oommiaalimer. —  taken,  the  state  statute  not  requiring  it. 

When  the  name  of  the  commissioner  Jones  v,  Oregon  Cent.  R.  Co.,  3  Sawy. 

was  incorrectly  spelled,  but  the  error  (U.  S.)  527. 

was  one  which  could  not  mislead,  as  Administration   of  Oatb —  And    the 

where  the  commission  was  directed  to  state   statute    may  be  followed  as  to 

"Carey,"  and  the  commissioner  signed  administering  the  oath.    Jones  xk  Ore- 

his   name   "Corey,"  an  objection  on  gon  Cent.  R.  Co.,  3  Sawy.  (U.  S.)  527. 

that  ground  was  held  untenable.     Bibb  Notice.—  The   state    practice    as'  to 

V.  Allen,  149  U.  S.  488.  notice    may    be    pursued.     U.    S.    v. 

Foreign  Deposition.  —  Where  it  ap-  Louisville,  etc,  R.  Co.,  18  Fed.  Rep. 

pears  to  the  court  that  the  only  suit-  481 ;  Atkinson  t».  Glenn,  4  Cranch  (C. 

able  person  known  at  the  place  of  the  C.)  134;  Buddicum  v.  Kirk,  3  Cranch 

residence  of  the  witness  to  whom  a  (U.S.)  293 ;  Curtis  v.  Central  R.  Co.,  6 

commission  can  be  issued  is  the  wife  McLean  (U.  S.)  401. 

of  the  witness,  the  commission  will  is-  By  Whom  Written. — ^And  it  was  held, 

sue  to  her.     The  Ship  Norway,  2  Ben.  that  it  need  not  appear  by  whom  the 

(U.  S.)  121.  deposition  was  written.     Jones  x\  Ore- 

3.  Hoyt  V.  Hammekin,  14  How.  (U.  gon  Cent.  R.  Co.,  3  Sawy.  <U.  S.)  527. 
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la  Bqnity. — Consistent  with  the  federal  statute  in  that  connection, 
equity  rules  have  been  established  by  the  Supreme  Court  of  the 
United  States  regulating  the  manner  of  taking  depositions  upon 
commission,  and  though  depositions  in  equity  may  be  taken  upon 
commission  by  written  interrogatories  and  cross-interrogatories, 
either  party  may  give  notice  that  he  desires  the  testimony  to  be 
taken  orally,  and  in  that  event  all  the  witnesses  will  be  examined 
orally  before  the  examiner  of  the  court  or  before  a  special  exam- 
iner appointed  by  the  court  for  that  purpose.* 

Sovoral  Oonmiiulonert. — When  a  commission  is  issued  to  more  than 
one  person  jointly  and  severally,  either  of  them  may  execute  it,* 
and  in  such  a  case,  if  one  of  the  commissioners  is  to  be  examined 
as  a  witness,  his  deposition  may  be  taken  before  one  of  the  other 
commissioners.^  But  where  the  commission  is  joint  without 
expressly  conferring  the  power  of  execution  upon  the  commis- 
sioners severally,  it  must  be  executed  by  all  of  them,  and  if  it 
appears  to  have  been  done  by  only  a  part,  the  deposition  will  be 
suppressed,^  because  the  power  of  commissioners  is  special  and 

But  in  a  later  case  it  was  held  that  outsidetheterritoiial  jurisdiction  of  the 

the  state   statute  requiring  a  deposi-  court.      Arnold    v.  Chesebrough,  35 

tion  taken  under  a  commission  to  be  Fed.  Rep.  16.    Though  it  was  held  dif- 

written  hj  a  certain  person  did   not  ferently  in  another  well- reasoned  case, 

control,  but  the  deposition  appearing  North   Carolina   R.   Co.  v.   Drew,  3 

to  have  been  written  by  the  counsel  Woods  (U.  S.)  697.    Nor  can  the  ex- 

of  the  party,  it  was   rejected  on  the  aminer  of  one  district  sit  outside  his 

ground  that  such  a  practice  would  lead  district  to  take  depositions  to  be  used 

to  great  abuses.     U.   S.  v.   Pings,  4  therein.    Celluloid  Mfg.  Co.  v.  Russell, 

Fed.  Rep.  715,  distingnishinff^iohoWs  35  Fed.  Rep.  17. 

V,  White,  I  Cranch  (C.  C.)  58,  and  At-  By  Whom  Wxttteii. — It  need  not  ap- 

kinson  v.  Glenn,  4  Cranch  (C.  C.)  134.  pear  by  whom  a  deposition  taken  under 

In  Bqnltgr  common  usage  means  ue  a  commission  is  written.    See  infra^ 

practice  of  the  court  of  chancery.     U.  XXIII.  iz.  Certificate,     But  when  the 

S.  v.-  Parrott,  i  McAll.  (U.  S.)  458;  deposition  appears  to  have  been  written 

Bischoffscheim  v,   Baltzer,    10    Fed.  by  a  party  to  the  suit  who  had  himself 

Rep.  4.  deposed  to  the  same  matters,  the  court 

1.  Equity  Rule  67;  Bischoffscheim  t;.  said  that  if  it  was  not  a  ground  for 

Baltzer,  10  Fed.  Rep.  3.  suppressing  the  deposition,  it  was  such 

When  no  such  nodce  is  given  by  a  discrediting  circumstance  as  to  entitle 
eitherparty  the  deposition  may  betaken  the  deposition  to  but  little  weight. 
upon  commission,  as  in  other  cases.  Dawson  9.  Poston,  38  Fed.  Rep.  607. 
Bischoffscheim  v,  Baltzer,  10  Fed.  And  depositions  which  have  been  writ- 
Rep.  3.  ten  out  by  counsel  before  the  ezamina- 

Qral   OroM-aiajninatlon.-  —When    an  tlon  have  been  for  that  reason  excluded, 

application  is  made  for  a  commission,  See  tnfra^  XXIII.  1 1.  Certificate,   But 

leave  will  not  l)e  granted  to  the  opposite  the  mere  fact  that  the  commissioners 

party  to  attend  and  cross-examine  or-  who  took  the  deposition  were  Dutchmen 

ally  in  the  absence  of  the  above  notice,  and  the  deposition  was  returned  written 

Coates  V.  Merrick  Thread  Co.,  41  Fed.  in  Enslish,  though  no  interpreter  ap- 

Rep.  73.  peared  to  have  been  present,  was  held 

And  where  a  party  fails  to  file  cross-  insufficient  to  exclude  it.    Gilpins  v. 

interrogatories,  he  cannot  cross-exam-  Consequa,  3  Wash.  (U.  S.)  187. 

ine  the  witness   although  he  may  be  3.  Lonsdale  t^.  Brown,  3  Wash.(U.S.) 

present  at  the  examination.     Merrill  v,  405 ;  The  Griffin,  4Blatchf.  (U.S.)  203. 

Dawson,  Hempst.  (U.  S.)  594.  8.  Lonsdale  v.  brown,  3  Wash.  (U. 

Vndir  Bills  67  it  has  been  held  that  a  S.)  405. 

special  examiner  cannot  be  appointed  4.  Munns  tr.  Dupont,  3  Wash.(U.  S./ 
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must  be  strictly  pursued.* 

/.  Where  Returned. — A  deposition  so  taken  must  be  re- 
turned to  the  court  for  which  the  commission  is  executed.* 

3.  DepodtionB  De  Bene  Eue — a.  When  They  may  be  Taken. — 
Depositions  de  bene  esse,  under  the  Act  of  1789,  are  to  be  taken 
upon  certain  conditions,^  and,  as  the  term  imports,  are  taken  con- 
ditionally and  cannot  be  read  unless  it  appears  to  the  court  that 
the  conditions  existed  and  the  provision^  regulating  the  taking 
of  them  have  been  strictly  complied  with.* 

The  statute  applies  to  the  taking  of  depositions  de  bene  esse  in 
equity  as  well  as  at  law,^  and  to  depositions  taken  in  rebuttal  as 
well  as  to  those  taken  in  chief.^ 

Sasidenoe  of  Witnan. — When  the  residence  of  a  witness  is  more 
than  one  hundred  miles  from  the  place  of  trial,  his  deposition  may 

41;  Armstrongs.  Brown,  i  Wash.  (U.  (U.  S.)  487;  Rutherford  v,  Geddes,  4 

S.)43.  Wall.  (U.  S.>  324;   The  Brig  Samuel, 

The  fact  that  the  commissioners  who  i  Wheat.  (U.  S.)  9. 
acted    were    those  nominated  by  the        InstancM. — Thus  where  the  witness 

party  objecting  does   not  obviate  the  was  only  sixty-five  years  old,  it  did  not 

objection,  and  the  deposition  will  not  be  sufficiently  appear,  in  the  absence  of 

admitted  if  all  the  commissioners  did  the  subpoena  showing  that  he  was  un- 

not  act.    Gupp  f.  Brown,  4  Dall.  (U.  able  to  attend,  that  reason  existed  for 

S.)  4(1.         ^  admitting  the  deposition.     Banert  v. 

1.  Gupp  V.  Brown,  4  Dall.  (U.S.)  41 1-  Day,  3  Wash.  (U.  S.)  344.     See  also 

2.  msdlrectioiL — Where  by  reason  of  Penns  v.  Ingraham,  2  Wash.  (U.  S.) 
a  misdirection  a  deposition  was  opened  487. 

by  other  officers  of  the  government  Where  the  deposition  was  taken  on 
before  it  reached  the  clerk,  the  com-  twenty-four  hours'  notice  under  a  rule 
mission  was  set  aside  and  a  new  com-  of  court,  to  be  used  in  the  event  of  the 
mission  was  ordered  to  issue  with  leave  inability  of  the  witness  to  attend,  such 
to  attach  to  the  new  deposition  all  the  inability  must  have  been  shown  before 
papers  originally  annexed  to  the  old  the  deposition  could  be  read.  Read  v. 
deposition.  U.  S.  v.  Price,  2  Wash.  Bertrand,  4  Wash.  (U.  S.)  558. 
(U.  S.)  356.  Where  the  court  was  not  satisfied  that 
8.  Act  of  1789,  c.  20,  §  30.  the  witness  whose  deposition  was  taken 
Such  depositions  may  be  taken  when  because  he  was  about  to  leave  the  dis- 
the  witness  '*  shall  live  at  a  greater  trict,  etc.,  was  not  then  out  of  the 
distance  from  the  place  of  trial  than  one  District  of  Columbia,  the  deposition 
hundred  miles,  or  is  bound  on  a  voyage  was  suppressed.  Bowie  v.  Talbot,  i 
to  sea,  or  is  about  to  go  out  of  the  Cranch  (C.  C.)  247. 
United  States,  or  out  of  such  district,  A  deposition  de  bene  esse  cannot  be 
and  to  a  greater  distance  from  the  place  taken  unless  one  of  the  grounds  fixed 
of  trial  than  as  aforesaid,  before  the  by  the  United  States  statutes  exists, 
time  of  trial,  or  is  ancient  or  very  and  the  Act  of  Congress,  March  9, 
infirm."  Act  of  1789,  c.  20,  §  30;  if.  1892  (27  Stat,  at  L.  7),  providing  that 
S.  Rev.  Stat.,  ^  863.  depositions  may  be  taiken  •*  in  the  mode 
4.  Hunter  x\  International  R.  Imp.  prescribed  by  the  laws  of  the  state  in 
Co.,  28  Fed.  Rep.  842  ;  Jones  v.  Green-  which  the  courts  are  held,"  only  re- 
olds,  I  Cranch  (C.  C.)  339;  Russell  v,  fers  to  the  manner  in  which  the  dep- 
Ashley,  Hempst.  (U.  S.)  549;  Petti-  osition  may  be  taken,  and  does  not 
bone  r.  Derringer,  4  Wash.  (U.  S.)  215;  create  the  right  to  the  party  to  take 
Stein  V,  Bowman,  13  Pet.  (U.  S.)  209;  such  a  deposition  notwithstanding  the 
The  Schooner  Thomas  and  Henry  v.  grounds  of  the  statute  do  not  exist. 
U.  S.,  I  Brock.  (U.  S)  367;  Patapsco  Shellabarger  v,  Oliver,  64  Fed.  Rep. 
Ins.  Co.  r.  Southpate,  5  Pet.  (U.  S.)  306. 

617;    Rhoades  f.  Selin,'4  Wash    (U.  5.  Stegnerv.  Blake,  36Fed.  Rep.184. 

S.)  724;  Penns  x;.  Ingraham,  2  Wash.  6.  Stegnerv.  Blake, 36Fed.  Rep.184. 
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be  taken  de  bene  esse.^  The  question  of  the  distance  of  the  resi- 
dence of  witnesses  gave  rise  to  various  constructions  of  the 
statute  as  to  the  nature  of  a  deposition  under  different  circum- 
stances of  residence,*  but  it  was  finally  decided  that  when  it 
appears  that  the  witness  lives  more  than  one  hundred  miles  from 
the  place  of  trial,  his  deposition,  under  this  act,  is  de  bene  esse^ 
but  may  be  read  without  accounting  for  the  absence  of  the  witness, 
subject,  however,  to  the  right  of  the  adverse  party  to  show  that 
the  witness  is  within  reach  of  a  subpoena.' 

Temporary  Abienee. — Under  this  section  it  was  held  that  the  tem- 
porary absence  of  a  witness  could  not  subject  him  to  an  exam- 
ination de  bene  esse.^  But  where  the  witness  resides  more  than  one 
hundred  miles  from  the  place  of  trial,  it  is  not  necessary  to  issue 
a  subpoena,  and  the  certificate  of  the  officer  in  that  regard  is  suf- 
ficient.* 

b.  Before  Whom  Taken. — ^The  officers  before  whom  deposi- 
tions de  bene  esse  may  be  taken  are  prescribed  by  Congress,®    And 

1.  Act  of  1789,0.  20,  ^30;  U.S.  Rey.  right  of  the  opposite  party  to  cross- 
Stat.,  §  866.  examine.     Whitlord  v,  Clark  County, 

2.  This  provision  was  construed  to  13  Fed.  Rep.  837.  But  contra^  Hunter 
mean  that  whenever  a  deposition  was  v.  International  R.  Imp.  Co.,  28  Fed. 
taken   upon   a  dedimus  potcstatem   it  Rep.  842. 

was  absolute  whether  the  witness  lived  Presence  of  Witness  at  Place  of  Trial. 

beyond  or  within  one  hundred  miles  ot  ^And  where  the  witness  was  present 

the  place  of  trial,  if  beyond  the  reach  at  the  place  of  trial,  the  deposition  was 

of  subpoena.     Sergeant    v.    Biddle,    4  excluded,  unless  it  could  be  shown  that 

Wheat.  (U.  S.)  508.  the    witness    was    unable    to     attend. 

But  this  decision  was  afterwards  dls-  Weed  v.  Kellogg,  6  McLean  (U.  S.)  44. 

tinguished  as  being  based  upon  a  rule  See  also  Egbert  v.  Citizens'  Ins.  Co., 

of  court,  and  it  was  held  that  whether  7  Fed.  Rep.  50. 

a  deposition  was  taken  upon  dedimus  4.  Ex  f,  Humphrey,  3  Blatchf.  (U. 

or  not,  if  the  witnesses  are  within  reach  S.)  239. 

of  subpoena,  the  depositions   are  al-  Witness  Sojourning  at  Health  Resort.^ 

ways  to  be   considered  de  bene  esse.  But  where  the  witness  was  spending  a 

Rhoades  v.  Selin,  4  Wash.  (U.  S.)  734.  time  at  a  health  resort  it  was  held  that 

8.  Patapsco  Ins.  Co.  v,  Southgate,  5  he  resided  wherever  he  might  be  law- 
Pet.  (U.  S.)  615,  overruling  Evans  v,  fully  sojourning  and  came  within  the 
Hettick,  3  Wash.  (U.  S.)  4x7,  which  meaning  of  the  act.  Mutual  Ben.  Lf. 
holds  that  the  act  is  confined  to  depo-  Ins.  Co.  v.  Robison,  58  Fed.  Rep.  733. 
sitions  taken  within  the  district,  and  6.  Patapsco  Ins.  Co.  v.  Southgate,  5 
that  if  the  witness  lives  out  of  the  dis-  Pet.  (U.  S.)  615;  Russell  v.  Ashley, 
trict  more  than  one  hundred  miles,  Hempst.  (U.  S.)  546;  Egbert  v.  Citi- 
the  deposition  must  be  taken  under  a  zens*  Ins.  Co.,  7  Fed.  Rep.  50. 
commission.  See  also,  in  support  ot  Where  the  witness  lived  in  another 
the  text,  Merrill  v.  Dawson,  Hempst.  state,  his  deposition  was  admitted, 
(U.S.)  593;  Russell  V.  Ashley,  Hempst.  though  he  afterwards  came  into  the 
(U.  S.)  546;  Egbert  v.  Citizens'  Ins.  jurisdiction  of  the  court  without  the 
Co.,  7  Fed.  Rep.  50;  Ridgeway  v,  knowledge  of  the  party.  Pettibone  v. 
Ghequier,  i  Cranch  (C.  C.)  4.  Derringer,  4  Wash.  (U.  S.)  219. 

Proof  at  Trial. — And  the  residence  of  6.  Before  any  chancellor,  justice,  or 

the  witness  may  be  made  to  appear  at  judge  of  a  supreme  or  superior  court, 

the  trial.     Sage  v.  Tauszky,  6  Cent.  L.  mayor  or  chief  magistrate  of  a  city,  or 

J.  9.                                        '  a  judge  of  a  county  court  or  court  of 

Fresenoe  of  Witness  at  Ttlal. — Where  common  pleas  of  any  of  the  United 
the  witness  was  present  at  the  trial,  the  States.  Act  of  1789,  c.  20,  ^  30.  After- 
deposition  was  admitted  subject  to  the  wards  the   power   was   extended  to  a 
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it  is  no  objection  to  such  depositions  that  they  are  taken  before  an 
officer  other  than  the  one  named  in  the  notice^if  the  officer  taking 
them  is  among  those  provided  by  the  act.^ 

c.  By  Whom  Written. — Depositions  de  bene  esse  must  be 
written  by  the  officer,  or  by  the  witness  in  the  presence  of  the 
officer.*    See  also  infra,  XXIII.  ii.  Certificate. 

d.  Return — (i)  Where, — After  a  deposition  de  bene  esse  is 
completed  it  must  be  returned  to  the  court  for  which  it  was  taken.* 

(2)  Evidence  of  Officer's  Authority, — When  an  officer  describes 
himself  as  of  a  certain  character  the  prima  facie  presumption  is 
that  he  is  de  facto  and  de  jure  such  an  officer  and  no  further  evi- 
dence of  his  official  character  is  necessary.^ 

e.  Publication. — When  such  a  deposition  is  properly  taken 
and  returned  into  court,  it  should  remain  sealed  until  it  is  opened 
in  court.* 

/.  Foreign  Deposition. — Formerly  depositions  of  this  kind 

notary  public,  an^  commissioner  of  the  the  Acts  of  1789  and  1854,  are  sufficient 

Circuit  Court,  or  anj  clerk  of  a  dis-  evidence  of  the  official  character.  Dins- 

trict  court.    Rev.   Stat.,   §863;  Dins*  more  v.Maroney,4  Blatchf.  (U.S.)4i7. 

more  v,  Maroney,  4  Blatchf.  (U.  S.)  Where  the  certificate  of  the  officer  is 

ii7.  See  also  in/ra^  A  XIII.  4.  Foreign  not  under  seal,  as  where  the  deposition 

depositions — Letters  Rogatory;  vsid  was  taken  before  a  mayor  and  so  certi- 

XXIII.  II.  Certificate.  fied,  the  court  will  presume  that  the 

Judga  BIttliic  Outside  Bis  Oounty. —  officer  was  the  mayor  described,  as  he 

Where  a  deposition  de  bene  esse  was  may  have  no  seal  as  mayor.     Price  v, 

taken  before  a  judge,  it  was  held  to  be  Morris,  5  McLean  ^U.  S.)  5. 

no  objection  that  he   sat  without  the  5.  Actof  1789,  c.  30,^30;  Rev.Stat.,4 

county  in  which  he  presided  as  judge.  865;  The  Roscius,  i  Brown  Adm.  444; 

Voce  V,  Lawrence,  4  McLean  (tl.  S.)  Beale  v,  Thompson,  8  Cranch  (U.  S.) 

204«  70;    Shankwiker  v,   I^eading,  4   Mc- 

1.  Gormley  v.  Bunyan,  138  U.  S.  633.  Lean  (U.  S.)  341. 

And  where  the  deposition  was  taken  By  Oooaeut. — And  while  a  deposition 

under  a  rule  of  court  it  was  held  that  may  be  published  out  of  court  by  con- 

the  30th  section  of  the  Act  of  1789  did  sent,  such  consent  should  be  in  writing, 

not  apply  and   the  deposition  might  The  Roscius,  i  Brown  Adm.  444. 

be  taken  before  a  justice  of  the  peace.  Abnaton  of  Bnrtfope  Oaaaed  In  Traaa- 

Banert  v.  Day,  3  Wash.  (U.  S.)  244.  mlailon. — When  a  deposition  is  prop- 

2.  Written  In  Shorthan4. — A  deposi-  erly  sealed  and  returned  into  court,  it 
tion  which  is  written  in  shorthand  by  will  not  be  suppressed  because  the  en- 
a  stenographer  and  is  not  reduced  to  velope  in  whicli  it  is  inclosed  is  par- 
writing  in  the  presence  of  the  witness  tially  opened  at  one  end  when  received 
nor  read  over  to  him  is  inadmissible,  by  the  clerk,  the  appearance  indicat- 
Moller  V.  U.  S.,  57  Fed.  Rep.  495.  ing  that  the  abrasion  was  occasioned 

8.  Act  of  1789,  c.  30,  §30;  Rev.  Stat.,  by  transmission  in  the  mail.     Eiffert 

^  855.                                                         '  V,  Craps,  44  Fed.  Rep.  164. 

To  Judges  Instead  of  to  the  Court. —  Deposition  Not  Sealed  Uki. — But  w^here 

But  the  fact  that  it  was  addressed  to  the  a  deposition  was  taken  before  a  commis- 

judges  of  the  court  instead  of  to  the  sioner  who  was  also  the  clerk  of  the 

court  was  held  not  to  be  an  objection,  court,  the  proctor  of  the  adverse  party 

Thorp  V.  Orr,  2  Cranch  (C.  C.)  335.  having  knowledge  that  the  deposition 

4.  Ruggles  V,  Bucknor,  i  Payne  (U.  was  l^ing  taken  and  before  whom  it 

S.)363;  Vasse  V.  Smith,  a  Cranch  (C.  was  being  taken,  the  objection  that 

C.)  31 ;  Jasper  v.  Porter,  2  McLean  (U.  the  deposition  was  not  sealed  up  was 

S.)  579.  overruled,  apparently  for  the  above 

Oertifloate  and  Seal. — The  certificate  reason.    Nelson  v.  Woodruff,  i  Black 

and  seal  of  the  notary   public,   under  (U.  S.)  156. 
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could  not  be  taken  in  a  foreign  country,  but  could  only  be  taken 
under  a  commission,^  but  by  subsequent  legislation  it  is  said  that 
a  deposition  de  bene  esse  may  be  taken  in  a  foreign  country  by  any 
secretary  of  legation  or  consular  officer,* 

4.  Foreign  Depositions— Letten  Bogatory. — Originally  foreign  dep- 
ositions could  only  be  taken  under  a  commission,^  and  it  was 
necessary  that  commissioners  should  be  named  before  the  commis- 
sion issued,^  but  by  a  later  enactment  it  is  provided  that  such 
depositions  may  be  taken  before  the  secretary  of  legation,  or  any 
consular  officer ;  ^  but  such  a  deposition  cannot  be  taken  before 
any  other  officer  or  person  unless  it  be  under  a  commission 
addressed  to  such  other  officer  or  person.® 

By  Oral  (^oaitioiis. — Depositions  de  bene  esse  taken  in  a  foreign 
country  may  be  by  oral  questions  put  at  the  time  and  not  neces- 
sarily by  written  interrogatories.'' 

Letters  negatory. — When  depositions  in  a  foreign  country  cannot 
be  taken  according  to  the  ordinary  methods,  by  reason  of  the  law 
of  such  foreign  country  against  the  exercise  of  the  power  of  taking 
depositions  by  its  citizens,  the  only  way  in  which  a  deposition  can 
be  taken  therein  is  by  letters  rogatory,  by  which  is  meant  a  simple 
request  by  the  government  in  which  the  deposition  is  to  be  used 
to  the  proper  authorities  of  the  government  in  which  the  witness 
resides,  that  the  latter  government  cause  the  same  to  be  taken.^ 

6.  Votioe — a.  DEPOSITIONS  De  Bene  Esse. — vi  the  Original  Aet 

of  Congress  notice  was  only  necessary  when  the  opposite  party  or 
his  attorney  lived  within  one  hundred  miles  of  the  place  where 
the  deposition  was  taken.^ 

1.  Stein  V,  Bowman,  13  Pet.  (U.  S.)  the  substance  be  obtained,  but  fromim- 
309.  perious  circumstances  not  controllable 

2.  Rev.  Stat.,  §  1750;  Bischoffscheim  by  the  court  the  form  cannot  be  ob- 
V,  Baltzer,  10  Fed.  Rep.  4.  served,  a  correspondent  relaxation  is 

8.  Stein  V,  Bowman,  13  Pet.  (U.  S.)  proper  in  order  to  prevent  the  course 

219.  of  justice  from  being  impeded,"  and  the 

4.  Vanstophorst  v.  Maryland,  2  Dall.  objection  was  overruled.     Winthrop  v. 

(U.  S.)  401.  Union  Ins.  Co.,  2  Wash.  (U.  S.)  xi. 

ImpoasiliUlty  to  Bzeciite  OommiMion.  5.  Rev.  Stat.,  ^  1750. 

— Where  a  commission  was  directed  to  6.  A  Notary  Pnbllo  in  a  foreign  coun- 

the  Isle  of  France  and  it  appeared  that  try  has  no  authority  to  take  a  deposi- 

the  person  designated  could  not  under  tion.    The  only  course  in  such  a  case 

the  laws  of  that  country  execute  the  !»  by  commission  addressed   to  him. 

commission,  and  the  American  consul  Cortes  Co.  v,  Tannhauser,  18  Fed.  Rep. 

at  that  place  procured  the  execution  of  667. 

the  commission  by  a  court  of  record,  7.  Bischoffscheim  v,  Baltzer,  xo  Fed. 

upon  objection  that    the    commission  Rep.  4;  Cortes  Co.  v,  Tannhauser,  z8 

was  not  executed  bv  the  person  named  Fed.  Rep.  667. 

therein,  the  court  field  that  '*the  sub-  8.  Nelson  t».  U.  S.,  Pet.  (C.  C.)  235; 

stantial  purpose  for  which  a  commission  See  also  Winthrop  v.  Union  Ins  .Co.,  a 

to  examine  witnesses  is  given  is  to  obtain  Wash.  ( U.  S.)  7. 

the  evidence  of  those  witnesses  fairly,  See  also  sufra^  IX.  Letters  Roga- 

fully,  and  impartially,"  and  that  the  tory. 

commission  itself,  the  interrogatories,  9.  Act  of  1789,  c.  ao,  ^  30. 

etc.,  constitute  but  the  form  by  which  Under  that  condition  of  the  law,  it 

this  purpose  is  to  be  effected,  and  "if  was  held  that  the  certificate  of  the  offi- 
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By  Sabieqnent  LegifUtlon,  however,  notice  is  not  conditioned  upon 
the  residence  of  the  opposite  party  or  his  attorney,  and  must  in  all 
cases  be  given.* 

How  Serred. — It  is  sufficient  service  of  the  notice  to  take  deposi- 
tions if  it  be  left  at  the  residence  of  the  party.*  Notice  may  alsa 
properly  be  served  upon  the  attorney  of  the  party.* 

Time. — It  is  laid  down  as  a  general  rule  that  the  notice  prior  ta 
the  taking  of  a  deposition  must  be  reasonable.^  The  length  of 
time  is  governed  by  circumstances.  Under  the  former  practice^ 
express  provision  was  made  in  certain  cases.' 

cer  thus  accounting  for  the  abeence  of  condition  of  the  law,  others  touching: 

notice  was  sufficient  to  dispense  there-  the  question  of  notice  are  equally  ap- 

with.     Banks  v.  Miller,  x  Cranch  (C*  plicable  under  the  existing  statute. 

C.)  543.  2.  Dick  r.  Runnels,  5  How.  (U.S.)  9. 

Although  the  parties  or  their  attor-  LeaTlng  on  Board  a  Boai. — But  where 

nevs  were  actually  within  one  hundred  a  notice  was  served  hj  leaving  it  on 

miles  at  the  time  the  deposition  was  board  a  bark  where  the  person  serving 

taken,  if  it  was  without  the  knowledge  it  was  informed  the  party  was  lodging, 

of  the  officer,  his  certificate  was  suffi-  it  was  held  to  be  an  insufficient  service- 

cient  to  admit  the  deposition.     Dick  v.  and  the  deposition  was  excluded.   Car- 

Runnels.  5  How.  ( U.  S.)  9.  rington  v.  Stimson,  i  Curt.  (U.  S.)  438. 

If  the  Parties  or  Their  Attorneys  lived  ]§r  Leaving  at  Lodging. — And  where. 

Beyond    One  Hundred   IDleB  from  the  upon  objection  for  want  of  notice,  the 

place  of  taking  the  depositions  the  act  person    who    served    the    notice    was> 

dispensed   with    notice  either  by  the  called  and  examined  as  to  the  service 

part  y  or  by  the  officer  who  took  the  dep-  and  swore  that  he  left  the  notice  at  the 

osition.     Miller   v.  Young,   2  Cranch  lodging  of  the  party,  without  naming- 

(C.  C.)  54.  the  lodging,  under  the  circumstances 

Party  Not  Taken. — If  the  party  was  of  the  case  the  court  held  that  the  no- 

within  the  prescribed  distance,  he  w^as  tice  was  not  properly  served.     Hill  v, 

entitled   to   notice,   although   he  had  Norvell,  3  McLean  (U.  S.)  584. 

not  been  taken,  the   caption   showing  8.  Leiper  v.  Bickley,  i  Cranch  (C. 

that  he  was  a  party  to  the  suit.   Brown  C.)  29;  Barrell  v.  Llmmgton,  4  Cranch 

V.  Piatt,  2  Cranch  (C.  C.)  253.  (C.  C.)  70. 

FaUnre  to  Account  for  Absence  of  No-  Notice    cannot  be  served  upon  an 

tloe. — Where  the  certificate  of  the  offi-  attorney  while  he  is  attending  court, 

cer  failed  to  account  for  the  absence  Bell  xk  Nimmon,  4  McLean  (U.  S.)539. 

of  notice,  the  deposition  could  not  be  4.  Egbert  v.  Citizens'   Ins.    Co.,    7 

read.     Pentleton  v,  Forbes,  i  Cranch  Fed.  Rep.  50. 

(C.  C.)  507.  Notice  for  Different  Times  and  Plaoes. 

Absence  of  Notice — Sufficient  Case. —  — And  a  notice  to  aii  attorney  to  take 

But  if  the  certificate  stated  facts  which  depositions  at  different  places  at  the 

made  an  appropriate  case  under  the  same  time,  or  at  different  times  with 

act,   the    deposition    was    admissible  insufficient  intervals,  is  not  a  reason- 

thouf^h  it  did  not  expressly  account  for  able  notice.     Uhle  v.  Burnham,44  Fed, 

the  absence  of  notice.     Dinsmorp  v.  Rep.  730. 

Maroney,  4  Blatchf .  (U.  S.)  417.  A  NoUce  Is  Not  Reasonable  when  it 

Notice  to  District  Attorney. — Where  appears  that  the  attorney  could  not  at- 

the    United    States    district    attorney  tend  the  taking  of  the  deposition  and 

resided  within  one  hundred  miles  of  return  in  time  to  be  present  in  court  at 

the   place  where   the  deposition  was  its  commencement.     Bell  v,  Nimmon, 

taken,  notice  should  have  been  ser\-ed  4  McLean  (U.  S.)  539. 

upon  him.    The  Argo,  2  Gall.  (U.  S.)  5.  Act  of  1789,  ^  30. 

314.  Section  863,  Rev.  Stat.,  provides  that 

1.  U.  S.  Rev.  Stat.,  §  863.  where,  by  reason  of  the  absence  from 

While  the  cases  cited  to  the  forego-  the  district  and  want  of  an  attorney 

ing  propositions  apply  peculiarly  to  the  of  record,  or  other  reason,  the  giving^ 

question  of  notice  under  the  previous  of  notice  is  impracticable,  upon  show- 
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OmteDti. — ^The  notice  should  contain  the  names  of  the  witnesses 
and  the  time  and  place  of  taking  the  deposition.^  That  the  notice 
b  defective  in  not  stating  the  names  of  the  witnesses  is  no  objec- 
tion when  it  is  accepted  by  the  adverse  counsel.* 

It  is  not  necessary  that  the  notice  should  name  the  officer 
before  whom  the  deposition  is  to  be  taken,*  or  the  cause  for 
taking  it,*  nor  that  the  notice  should  be  returned  with  the  deposi- 
tion.*^ 

Adtjovnimait. — Where  a  deposition  is  taken  upon  notice  it  may 
be  adjourned  from  day  to  day,  and  the  opposite  party  must  attend 
•on  each  of  such  adjourned  days;  if  he  neglects  to  do  so,  he 
■cannot  complain  that  the  deposition  was  taken  on  a  day  other 
than  that  named  in  the  notice.® 

b.  Depositions  on  Commission — ^in  Equity.— Notice  of  the 

time  and  place  of  executing  a  commission  in  equity  must  be  given 
when  the  commission  is  joint,  though  the  rule  does  not  apply 
^hen  the  adverse  party  refuses  to  join  by  failing  to  file  cross- 
interrogatories.'' 

Iterign  Bepodtlcm. — So  when  a  foreign  deposition  is  taken  upon 
interrogatories,  notice  of  the  time  and  place  of  the  taking  is  not 
necessary.® 

6.  Proeeodings  before  Ofioer  Taldiig  Deposition — a.  Attendance 
•of  Witness — How  Enforced--{i)  Depositions  in  American 
Courts. — ^The  statute  authorizing  depositions  de  bene  esse  to  be 

log   the  urgent  necessitj  for  taking        5.  Stewart    v.    Townsend,  41    Fed. 

the   deposition,  anj  judge  authorized  Rep.  125. 

to  hold  courts  in  such  district  or  cir-        6.  Knode  v,  Williamson,   17   Wall. 

(Cuit  maj  prescribe  and  direct  a  notice.  (U.  S.)  586. 

Hoklee  of  One  Hour. — Where,  under        Adjournment  to  Keep  Kotloe  Alive. — 

the  former  practice,  the  notice  was  one  And   this    was  said   to  be  true  even 

hour  and  was  served  upon  the  attorney  though    the  parties  taking  the  depo- 

•of  a  part^r  who  was  out  of  town,  it  was  sition  intentionally  called    immaterial 

Jield  to  be  sufficient,  all   the  parties  witnesses   for  the  purpose  of  keeping 

being  residents  of  the  place  where  the  the  notice  alive  until  the  material  wit- 

•deposition  was  taken.     Leiper  I^  Bick-  ness  could   be    obtained.    The  court, 

ley,  I  Cranch  (C.  C.)  29.  however,  said  that  this  practice  was  a 

1.  U.  S.  Rev.  Stat.,  $  863.  reprehensible  one.  Sage  v,  Tauszky,  6 
If  the  Deposition  Is  Taken  at  a  Place  Cent.  L.  }.  7. 

•Other  Than  That  Named  in  the  notice,  Unauthorised  Adjournment. — But 
it  is  no  objection  where  all  the  parties  where  the  notice  is  that  the  deposition 
were  present  either  personally  or  by  will  be  taken  on  a  day  mentioned  and 
attorney.  Gartside  Coal  Co.  v.  Max-  that  if  not  taken  in  one  da^'  the  corn- 
well,  20  Fed.  Rep.  187.  missioners  may  adjourn  from  dny  to 
Even  under  the  former  act,  the  en-  day  until  the  completion  of  the  taking, 
tire  absence  of  notice  is  not  available  as  and  the  commissioners  meet  on  the  day 
an  objection  where  the  opposite  party  specified  and  adjourn  from  day  to  day 
.appears  and  cross-examines.  Dinsmore  for  four  days  but  then  adjourn  for  one 
V,  Maroney,  4  Blatchf.  (U.  S.)  416.  week,  at  which  time  the  deposition  is 

2.  Sage  V.  Tauszky,  6  Cent.  L.J. 7.  taken,  it  is  inadmissible  because  not 
8.  Gormley  ?'.  Bunyan,  138  U.  S.  63a.  taken  agreeably  to  notice.  Buddicum 
4.  Sage  V.  Tauszky,  6  Cent.  L.  J.  9;  v.  Kirk,  3  Cranch  (U.  S.)  293. 

U.  S.   V.    Louisville,   etc.,   R.  Co.,  18        7.  Merrill  v,  Dawson,  Hempst.  (U. 

Fed.  Rep.  481.    But  see  Harris  v.  Wall,     S.)  593. 

7  How.  (U.  S.)  705.  8.  Prevail  v,  Bache,  5  Cranch  (C.  C.) 
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taken  also  provides  that  the  witnesses  may  be  forced  to  attend 
and  testify  in  the  same  manner  as  they  may  be  compelled  to 
appear  in  court.^  Accordingly,  after  the  witness  has  been  duly 
subpoenaed  his  attendance  will  be  enforced  by  attachment  if  he 
refuses  to  obey  the  subpoena.* 

(2)  Foreign  Depositions, — Statutes  have  also  been  enacted  in 
this  connection  looking  especially  to  the  attendance  of  witnesses 
to  be  examined  in  causes  ponding  in  foreign  countries,  and  it 
seems  that  the  attendance  of  a  witness  for  this  purpose  can  only 
be  procured  under  the  circumstances  and  in  the  manner  prescribed 
by  those  statutes.' 

b,  SUBPCENA  Duces  Tecum. — A  subpoena  duces  tecum  is 
confined  in  its  operation  to  *'  any  paper  or  writing  or  written  instru- 
ment or  book  or  other  document/'  and  it  cannot  serve  to  impose 
upon  the  witness  any  duty  beyond  these  things.^ 

c.  Contempt  of  Court. — ^The  officer  before  whom  the  depo- 
sition is  taken  represents  the  court,  pro  hoc  vice,  and  misconduct 
on  the  part  of  counsel  or  witnesses  will  be  punished  as  a  contempt 
of  court.* 

464.      See  sufra^  XXIII.  4.  Foreign  So  that  under  a  commission  to  take 

Depositions — Letters  Rogatory.  a  deposition  in  a  foreign  suit  the  at- 

X.  I  Stat  at  Large,  89;  Act  of  1789,  tendance  of  the  witness  cannot  be  en- 

c.  30,  ^  30 ;  Rev.  Stat.,  f  863.  forced  if  it  does  not  appear  that  such 

S.  The  Utalted  States  Clrentt  OonrtHaa  foreign  suit  is  for  the  recovery  of  money 

Authority  to  compel  the  attendance  of  or  property.    In  re  letters  Rogatory, 

witnesses  before  its  commissioner  by  36  Fed.  Rep.  306.     Nor  can  the  attend - 

attachment*   for  examination  de  bene  ance  be  enforced  under  section  875,  Rev. 

esse,  in  the  same  manner  as  if  the  wit-  StaL,  where  the  deposition    is  talcen 

ness  were  to  testify  within  the  court,  under  a  commission.     In  re  Spanish 

upon  proper  proof  of  the  service  of  sub-  Consults  Petition,  i  Ben.  (U.  S.)  23.q. 

poena  and  disobedience  thereof.    Bnp,  4.  U.  S.  Rev.  Stat.,  ^  869. 

Humphrey,  3  Blatchf. (U.S.)  239;  J?ff/.  An  application  for  an  attachment 

Judson,  3  Blatchf.  (U.  S.)  90 ;  /»  r^  Al-  against  a  witness  for  refusing  to  bring 

lis,  44  Fed.  Rep.  316.  certain  patterns  for  a  stove,  in  pursu- 

Attempt  to  Withdraw  alter  Dlrset  Bz-  ance  of  a  subpoena  duces  tecum,  was  de- 

amlnatton.  —  This  process  will  be  re-  nied  under  the  foregoing  statute.     In 

sorted  to  if  the  witness  attempts  to  with-  re  Shephard,  3  Fed.  Rep.  13. 

draw  after  direct  examination,  for  the  To  Befiresb  Memory.  —  The  witness 

purpose  of  enforcing  his  attendance  for  cannot  be  required  to  produce  books 

cross-examination.    In  re  Rindskopf,  or  papers  merely  for  the  purpose  of  re- 

34  Fed.  Rep.  543.  freshing  his   memory.      U.  S.  v.  Til- 

8.  Extent  of  Anfhoxlty.— By  the  Act  den,  10  Ben.  (U.  S.)  566. 
of  March  2,  1855,  10  Stat,  at  L.  630,  5.  InterfiBrenee  by  Goniuitf. — Where 
(Rev.  Stat.  865)  under  letters  rogatory  a  deposition  is  taken  in  an  equity 
addressed  to  the  Circuit  Court  of  the  cause  before  the  examiner  of  the 
United  States  or  a  commissioner  des-  court,  interference  by  the  adverse 
ignated  by  such  Circuit  Court,  the  at-  counsel  with  the  cross-examination,  as 
tendance  of  the  witness  may  be  enforced  by  prompting  the  witness,  is  a  con- 
by  the  officer  so  designated.  This  stat-  tempt  of  court.  \J,S,v,  Anonymous, 
ute  will  not  apply  where  the  deposition  3i  Fed.  Rep.  771. 
is  upon  commission,  because  such  dep-  Refusal  of  Witness  to  Answer.  — The 
osition  is  regulated  by  the  Act  of  refusal  of  a  witness  to  answer  a  ques- 
March  3,  1863,  12  Stat,  at  L.  769  (Rev.  tion  is  not  of  itself  a  contempt  ot 
Stat.  4071),  which  only  provides  for  dep-  court,  but  it  must  be  shown  that  the 
ositions  taken  in  foreign  suits  for  the  question  was  a  material  one  and  that 
recovery  of  money  or  property.  the  witness  liad  no  legal  excuse  for  re- 
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HatarUlity  of  Teetlnumj. — Where  the  deposition  is  taken  before  a 
United  States  .commissioner,  the  materiality  of  a  question  which 
the  witness  refuses  to  answer  is  not  only  a  question  for  the  court  in 
which  the  cause  is  pending,  but  may  be  inquired  into  by  the  court 
for  which  the  commissioner  sits.* 

7.  Depositions  must  Be  Complete. — ^When  a  deposition  is  taken 
under  a  commission  upon  interrogatories,  every  interrogatory 
must  be  answered,  and  a  failure  to  comply  with  this  rule  will  make 
the  deposition  inadmissible.^  But  where  it  appears  that  the  inter- 
rogatory propounded  called  for  an  answer  which  in  any  aspect 
could  not  be  legal  testimony,  the  absence  of  the  answer  will  not 
vitiate  the  deposition.* 

Orote-emnliifttloii. — So  where  a  deposition  is  incomplete  by  reason 
of  the  fact  that  cross-examination  was  not  permitted,  it  is  not 
admissible.^ 

fusing  to  answer.     In  re  Judson,  3  whether  the  witness  knows  anything 

Blatchf.   (U.  S.)  150;  Bk  f.  Peck,  3  further,  material,  etc.,  is  unanswered, 

Blatchf.  (U.  S.)  113.  the    deposition    will    be    suppressed. 

1.  In  re  Judson,  3  Blatchf.  (U.  S.)  Richardson  t;.  Golden,  3  Wash.  (U.S.) 
150.  109;  Dodge  V,  Israel,  4  Wash.  (U.  S.) 

The  question  of  the  materialitj  of  323. 

testimony*  during  the  taking  of  a  depo-  Other  QneatlOM  ITnazunrered.  —  And 

sition,  is  for  the  court  issuing  the  sub-  although  the  general  interrogatory  as 

poena  and  not  for  the  court  issuing  the  to  whether  the  witness  knows  anything 

commission.    In  re  Allis,44Fed.  Rep.  further,  material,  etc.,  be  answered,  if 

316.  other  interrogatories  are  unanswered 

Monexlatwifld  of  Oavsa  finr  Taking — 'BI'  the  deposition  will  be  excluded.     Ket- 

fset. — Where  a  witness  is  subpoenaed  to  land  v.  Bissett,  i  Wash.  (U.  S.)  144. 

testify  de  bene  esse  under  a  state  stat-  8.  Bell  v.  Davidson,  3  Wash.  (U7s.) 

ute  which  authorizes  the  taking  of  tes-  333. 

timony  by  depositions  at  any  time  after  Bz  Parte  Oommissioii. — When  a  corn- 
service  of  summons,  but  it  appears  that  mission  to  take  a  deposition  in  equity 
none  of  the  causes  fixed  by  the  United  was  ex  parte^  the  adverse  party  failing 
States  statute  exists,  the  witness  wilt  to  join  by  refusing  to  file  interroga- 
not  be  in  contempt  of  court  for  refus-  tories,  it  was  held  that  the  party  tak- 
ing to  answer,  and  the  Act  of  Congress,  ing  the  deposition  might  have  only 
March  9,  1892,  providing  that  deposi-  such  questions  answered  as  he  saw  fit. 
ticns  may  be  taken  "in  the  mode  pre-  Merrill  r.  Dawson,  Hempst.  (U.  S.)  594. 
scribed  by  the  laws  of  the  state  in  which  And  it  was  further  held  to  be  clear 
the  courts  are  held,"  will  not  obviate  that  a  deposition  in  equity  is  not,  of 
the  necessity  for  the  existence  of  such  course,  inadmissible,  even  if  there  has 
grounds,  said  act  referring  only  to  the  been  no  cross-examination  and  no 
manner  of  taking  depositions.  Sheila-  waiver  of  the  right  to  cross-examine, 
barger  v.  Oliver,  64  Fed.  Rep.  306.  because,  if  the  witness  refused  to  answer 

2.  Winthrop  v,  Untbn  Ins.  Co.,  2  the  cross-interrogatories,  the  court 
Wash.  (U.  S.)  12;  Bell  xk  Davidson,  3  upon  application  would  compel  him  to 
Wash.  (U.  S.)  33a;  Gilpins  v.  Conse-  answer.  And  where  some  inevitable 
qua,  3  Wash.  (U.  S.)  184;  Ketland  v.  accident  prevents  a  cross-examination, 
Bissett,  I  Wash.  (U.  S.)  144.  without  fault  on  either  side,  the  depo- 

But  that  the  direct  interrogatories  sition  will  not  be  suppressed.    Gass  v, 

were  put  to  all  the  witnesses  before  the  Stinson,   3   Sumn.   (U.  S.)    106.     See 

deposition  of  any  of  them  was  com-  also  Celluloid  Mfg.  Co.  v.  Arlington 

pleted  by  putting  the  cross-in terroga-  Mfg.  Co.,  47  Fed.  Rep.  4;    Grant  v, 

tories  is  no  objection.    Gilpins  v.  Con-  Phoenix  L.  Ins.  Co.,  121  U.  S.  115. 

sequa,  3  Wash.  (U.  S.)  184.  4.  Reftual  of  Interpreter  to  Proeeed. — 

Oenenl      Qnestton      Unanswered.  —  When   a  deposition  de    bene  esse   is 

Where    the   general    question    as    to  taken  through  an  interpreter  who  offi- 
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8.  Caption. — The  caption  to  a  deposition  should  state  correctly 
the  style  of  the  cause  in  which  it  is  to  be  used.^  And  the  names 
of  all  the  parties  should  appear  therein  in  order  to  identify  the 
cause  in  which  the  deposition  istalcen.^ 

EannleM  Mierepanej. — But  if  it  sufficiently  appears  that  the  deposi- 
tion is  in  the  cause  in  which  it  is  offered,  an  omission  or  mistake 
which  cannot  work  harm  will  not  be  fatal.' 

9.  Oath.  (See  ^so  infra,  XXIII.  1 1.  Certificate^ — ^DepoiltioBB  De 
Bene  Eue. — ^The  statute  also  prescribes  the  character  of  the  oath  to 
be  administered  to  witnesses  testifying  de  bene  esse^  and  the  oath 
so  prescribed  must  be  administered.' 

elates  during  the  examination -in -chief,  as  where  the  caption  is  in  this  form: 

but  withdraws  and  refuses  to  proceed  '*  A  et  al.  v,  B  et  al?^     Egbert  v.  Citi- 

further  thereafter,    thus    making    the  sens'  Ins.  Co.,  7  Fed.  Rep.  49. 

cross-examination  impossible,  the  dep-  8.  Oaptloii  Pertgnatlng  Only  Deftedant 

osition  will   be  excluded.    The  Jacob  Served. — Where  the  suit  was  against 

Brandow,  33  Fed.  Rep.  160.  two  defendants,  only  one  of  whom  was 

Interference    by  Counsel  with   hiter-  served  with  process,  the  caption  to  the 

prater's  Duties. — Where  a  deposition  in  deposition,  naming  only  the  defendant 

admiralt}'  is  taken  through  an  inter*  who  was  served,  was  held  sufficient,  al- 

preter,  a  stenographer  must  take  the  though  the  other  defendant  voluntarily 

answers  as  given  by  the  interpreter,  and  appeared  and  defended,  the  court  hold- 

if  he  announces  his  intention  to  accept  ing  that  it  sufficiently  appeared   that 

the  interpretation  of  counsel   for  one  the  cause  in  which  the  deposition  was 

party,  the  adverse  counsel  may  with-  offered  was  the  only  one  of  that  style 

draw  and  the  deposition  will  be  ex-  upon    the    docket.      Buckingham    v, 

eluded.     Eub^rweg  v.  La  Compagnie  Burgess,  3  McLean  (U.  S.)  369.     But 

Genera le  Transatlantique,  35  Fed.  Rep.  see  Allen  v.  Blunt,  3  Woodb.  &  M .  (U. 

53^-  S.)  137. 

Oonttnnance  Chnmtodto  Cross- examine.  Misspelling  Name  of  Party. — ^The  mis- 

— Where   the    adverse    party   had  no  spelling  of  the  name  of  one  of    the 

opportunity  to  cross-examine,  a  con-  parties  is  not  a  fatal  objection.      Van 

tinuance  was  ordered    based   on  this  Ness  v,  Heineke,  3  Cranch  (C.  C.)  359. 

ground.    Dade  x\  Young,   i   Cranch  Omission  of  Gonnty. — So  the  omission 

<C.  C.)  123.  to  state  in  the  caption  the  county  in 

1.  Buckingham  r\  Burgess,  3  Mc-  which  the  action  was  pending  was  held 
Lean  (U.  S.)  369.  not  to  be  a  fatal  objection.     Van  Ness 

If  it  is  misstated  the  court  cannot  v,  Heineke,  3  Cranch  (C.  C.)  359. 

judicially  know  that  it  is  in  the  cause  4.  "And    every  person   deposing  as 

in    which    it    is    offered.      Centre    v.  aforesaid  shall  be  carefully  examined 

Keene,  3  Cranch  (C.  C.)  19S.  and  cautioned,  and  sworn  or  affirmed 

2.  Waskern  v.  Diamond,  Hempst.  to  testify  the  whole  truth,"  etc.  Act  of 
<U.  S.)  701;  Smith  V.  Coleman,  2  1789,  c.  20,^30;  First  Stat,  at  Large, 
Cranch   (C.  C.)   237;  Brown  r.  Piatt,  p.  89;  Rev.  Stat.,  §  864. 

3   Cranch    (C.    C.)    353;     Peyton    v.        5.  Sufficiency . — The  oath  is  not  suffi- 

Vcitch,  3  Cranch  (C.  C.)   123;  Murray  cient   when   the   witness   is   sworn   to 

V,  Marsh.  2  Hayw.  (N.  Car.)  290.  testify  the  truth.     He  should  be  sworn 

Where  the  parties  are  correctly  named  to  testify  the  whole  truth.    Garrett  r. 

in  the  caption  but  are  erroneously  des-  Woodward,  3    Cranch    (C.   C.)    190; 

ignated  in  the  body  of  the  deposition  Rainer  tr.   Haynes,   Hempst.  (U.    S.) 

as  plaintiff  or  defendant,  naming  them  690.     See  also'Pentleton  v.  Forbes,  z 

incorrectly,  such  an  objection  will  not  Cranch   (C.  C.)   507;    Wilson   Sewing 

vitiate  the  deposition.     Voce  v.  Law-  Mach.  Co.  i'.  Jackson,  i  Hughes  (U.S.) 

rence,  4  Mcl-ean  (U.  S)  205,  295. 

Where  All  the  Parties  Have  Kotlee  and        Order  In  Which  Oath  Admlnlsterod. — 

know  in  what  cause  the  deposition  is  It  has  been  held  that  the  order  in  which 

taken,  it  is  not  necessary  that  all  the  the  oath  is  administered,  whether  be- 

parties  should  be  named  in  the  caption,  fore  or  after  the  deposition  is  taken, 
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Dopofitiaiia  woAk  GommlMioii. — The  same  strictness  is  not  required  as 
to  the  oath  to  depositions  taken  under  commission.^ 

10.  Signatoie. — Depositions  should  be  signed  by  the  witnesses,^ 
but  when  the  signature  is  waived  the  deposition  is  admissible 
without  it.^ 

11.  Certificate — a.  Depositions  De  Bene  Esse — {i)Generally. — 

The  certificate  of  the  officer  to  a  deposition  taken  de  bene  esse  must 
show  affirmatively  that  the  right  to  take  the  deposition  exists,* 
and  the  certificate  is  good  evidence  of  the  facts  stated  therein,^ 

(2)  As  to  Residence  of  Witness. — Under  the  Act  of  1789,  as  well 
as  under  subsequent  legislation,  one  of  the  grounds  for  taking  the 
deposition  de  bene  esse  is  that  the  witness  resides  more  than  one 
hundred  miles  from  the  place  of  trial,  and  when  the  deposition  is 
taken  for  this  reason  the  certificate  must  show  it,®  as  it  is  a  fact 
controlling  the  right  to  take  the  deposition  and  does  not  relate  to 

will  not  affect  the  validi^  of  the  depo-  dispensed  with  under  certain  circum- 

sition.     Voce  v.  Lawrence,  4  McLean  stances. 

(U.  S.)  306  ;   Tooker  v,  Thompson,  3  ^    By  later  legislation  the  clause  of  the 

McLean  (U.  S.)  94.  Act  of  1789  dispensing  with  notice  has 

1.  See  infra^  XaIII.  ii.  Certificate,  been  repealed    (J  863),  and  later  deci- 

8.  Without  signature  it  is  not  a  depo-  sions  relaxing  the  strictness  of  the  rule 

sition.    Voce  v.  Lawrence,  4  McLean  stated  in  the  text  seem   to  turn  upon 

(U.  S.)  205.  the  question  of  notice  and  the  presence 

8.  Ketland  v.  Bissett,  i  Wash.  (U.  S.)  of  the  adverse  party  at  the  examination. 
144.  And  such  waiver  may  be  shown  See  Mutual  Ben.  L.  Ins.  Co.  v.  Rob- 
by  affidavit.  Ketland  f.  Bissett,  I  Wash,  ison,  58  Fed.  Rep.  732;  Kansas  City, 
(U.  S.)  144.  etc.,  R.  Co.  V,  Stonor,  51   Fed.   Rep. 

Anthorityto  Compel  Signature. — Where  649;    Shutte  v,  Thompson,   15   WalL 

a  deposition  is  taken  in  a  state  court,  (If.  S.)  151;  Sage  t;.  Tauszky,  6  Cent, 

and  before  it  is  signed  the  cause  Is  re-  L.  J.  o. 

moved  to  the  United  States  court,  the  6.  Act  of  1789,  c.  20,  J  30,  i  Stat.  L. ; 

latter  court  has  no  authority  to  com-  Rev.  Stat.,  §863;  Dunkle  v.  Worcester. 

pel  the  witness  to  sign  it.    Arnold  v.  5  Biss.  (U.  S.)  102;   Sage  z\  Tauszky, 

Kearney,  29  Fed.  Rep.  820.  6  Cent.  L,  J.  9;  Curtis  v.  Central  R. 

4.  Wheaton  v.  Love,  i  Cranch  (C.  Co.,  6  McLean  (U.  S.)  403;  Pentle- 
C.)  451 ;  Woodward  r.  Hall,  3  Cranch  ton  v,  Forbes,  i  Cranch  (C.  C.)  507. 
(C.  C.)236;  Harris  v.  Wall,  7  How.  Where  the  certificate  states  that  the 
(U.  S.)  705;  Sage  V,  Tauszky,  6  Cent,  witness  lives  more  tlian  one  hundred 
L.J.  9;  The  Schooner  Thomas  and  miles  from  the  place  of  holdinp:  court, 
Henry  v,  U.  S.,  i  Brock.  (U.  S.)  372;  it  is  sufficient.  Tooker  7'.  Thompson,  3 

{ones  V.  Neale,  x  Hughes  (U.  S.)  268  ;  McLean  (U.  S.)  93. 

ones  V.  Knowles,  i    Cranch  (C.  C.)  The  certificate  of  a  magistrate  thai 

523.  it  appeared  to  him  that  the   adverse 

**  Where  evidence  is    sought  to  be  party  and   his  counsel  lived  upwards 

admitted  contrar)'  to  the  rules  of  the  of  one  hundred  miles  from  the  place 

common    law,   something  more  than  a  of  taking  the  deposition  was  held  suf- 

mere  presumption  should  exist  that  it  ficient.   Banks  v.  Miller,  i  Cranch  (C. 

was  rightly  taken."     Bell  v.  Morrison,  C.)543. 

I  Pet.  (U.  S.)  J56.  Aided  by  Caption.— It  sufficiently  ap- 

5.  Bell  V.  Morrison,  i  Pet.  (U.  S.)  pears  that  the  residence  of  the  witness 
355;  Elliot  V.  Hayman,  2  Cranch  (C.  is  more  than  one  hundred  miles  from 
C.)  678.  the  place  of  trial  when  the  caption  re- 

The  strictness  with  which  the  courts  cites  that  the  witness  lives  in  the  bor- 

adhered  to  this  rule  seems  to  have  been  ough  of  Norfolk  and   the  certificate 

on  account  of  the  ex  parte  nature  of  gives  the  reason  for  taking  the  depo- 

depositions  so  taken  under  the  Act  of  sition  to  be  that  the  witness  lives  at  a 

1789,  as  under  that  act  all  notice  was  greater    distance    than   one    hundred 
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the  mere  manner  of  taking  it.^  But  where  the  facts  appear  in  the 
testimony,  the  absence  of  the  statement  in  the  certificate  has 
been  held  to  be  immaterial.* 

Vader  the  Modern  PrmetiM,  it  is  held  that  when,  from  the  face  of 
the  papers,  both  the  place  where  the  deposition  is  taken  and  the 
place  of  the  trial  appear,  the  court  will  take  judicial  notice  of  the 
distance  between  the  two  places.' 

(3)  Want  of  Notice. — Under  the  old  act  it  was  necessary  that 
notice  of  the  time  and  place  of  taking  the  deposition  by  the  officer 
should  be  given  to  the  adverse  party  or  his  counsel  as  either  might 
be  nearest,  if  they  lived  within  one  hundred  miles  of  the  place  where 
the  deposition  was  to  be  taken,^  and  it  was  necessary  that  the 
certificate  should  show  the  reason  for  a  failure  to  give  such  notice.'* 

(4)  Interest  of  Officer. — Under  the  Act  of  1789  the  officer  before 
whom  the  deposition  is  taken  must  be  one  who  is  neither  of  coun- 
sel for  the  parties  nor  interested  in  the  cause,®  and  the  certificate 
of  the  officer  must  show  these  facts.'' 

(5)  By  Whom  Written. — It  i^  further  necessary  under  the  fore- 
going acts  that  the  deposition  should  be  written  by  the  officer,  or 
by  the  witness  in  the  presence  of  the  officer,'  and  the  certificate 
of  the  officer  must  show  that  it  was  so  written.'  (See  also  supra^ 
XXIII.  3,  c.  By  Whom  Written) 

miles  from  the  place  of  trial,  to  wit,  nor  his  attorney  lives  within  one  hun- 

*Mn  the  said  borough  of  Norfolk."  Pa-  dred  miles  of  the  place.    Dick  v,  Run- 

tapsco  Ins.  Co.  v.  Southgate,  5  Pet.  nels,  5  How.  (U.  S.)  9. 

(U.S.)  615.  Where    the  certificate  sUted    facts 

1.  Curtis  V,  Central  R.  Co.,  6  Mc-  which  showed  that  the  parties  did  not 

Lean  (U.  S.)  403.  live  within  one  hundred  miles,  it  was 

3.  Voce  V.  Lawrence,  4  McLean  (U.  held  not  to  be  necessary  expressly  to 
S.)  304.  assign  that  fact  as  a  reason  why  the  no- 

8.  It  appeared  that  the  place  of  trial  tice  was  not  given.    Dinsmore  v.  Ma- 
was  Dubuque,  Iowa,  and  the  deposition  roney,  4  Blatchf.  (U.  S.)  417. 
was  taken  at  Asheville,  N.  Car.    The  6.  Act  of  1789,  c.  ao,  $  30;  Rev.  Stat., 
officer  failed  to  certify  that  the  reason  (  863. 

for  taking  the  deposition  was  that  the  7.  Gartside  Coal  Co.  v.  Maxwell,  20 

witness  resided  more  than  one  hundred  Fed.   Rep.   188;  Donahue  v.  Roberts, 

miles  from  the  place  of  trial,  and  the  19  Fed.  Kep.  863;  Jones  v.  Knowles,  i 

court  held  that  it  judicially  knew  the  Cranch  (C.  C.)  523. 

distance  between  these  two  places  and  Taken  Xtf  Stenographar. — But  it  was 

dispensed  with  such  a  certificate.     Mu-  held  that  a  failure  to  certify  that  the 

tual   Ben.   L.  Ins.  Co.  v.  Robison,  58  officer  was  not  interested  in  the  event 

Fed.  Rep.  732.     See  also    Egbert   v.  of   the  cause    was    not  fatal  when  it 

Citizens'  Ins.  Co.,  7  Fed.  Rep.  49.  appeared  from  the  certificate  that  the 

Under  the  former  act  and  practice  testimony  was  taken  by  a  stenographer 

the  court  refused  to  take  such  judicial  and    the    examination    conducted    by 

notice.     Woodward  v.  Hall,  3  Cranch  counsel.     Stewart    v.    Townsend,    41 

(C.  C.)  236.  Fed.  Rep.  123. 

4.  Act  of  1789,  c.  20,  ^  30.  Ckmtra. —  In    Miller     v.    Young,     2 
This  clause  of  the  act  has  been  re-  Cranch  (C.  C.)  54,  it  was  held,  without 

pealed.     See  Rev.  Stat.,  (  863.  comment,  that  the  magistrate  need  not 

5.  Pentleton  v,  Forbes,  i  Cranch  (C.     certify  that  he  is  not  of  counsel  nor 
C.)  507.  interested. 

Blifflclant  Oertlfleate.  —  It  is  sufficient        8.  Act  of  1789,  c.  20,  $  30;  i  Stat.  L. 
when  the  certificate  states  that  notice    89 ;  Rev.  Stat.,  ^  864. 
is  not  given  because  neither  the  party        9.  Bell  v,  Morrison,  i  Pet.  (U.  S.) 

626  Volume  VI. 


Frooaedingt  in  Federal  Courts.  DEPOSITIONS.  Certifloate. 

(6)  As  to  Oath.  (See  supra,  XXIII.  9.  (9a/A.)— The  oath  pre- 
scribed by  the  act  of  Congress  must  appear  by  the  certificate  to 
have  been  administered,  as  every  part  of  the  requirement  in  that 
regard  is  imperative.^ 

(7)  As  to  Signature.  (See  also  supra,  XXIII.  10.  Signature,)— 
Where  the  signature  of  the  witness  appears,  it  has  been  held  an 
untenable  objection  that  the  certificate  does  not  show  in  terms 
that  the  deposition  was  signed  in  the  presence  of  the  officer,^  or 
that  the  witness  signed  it.^ 

^^5 ;  Donahue  v,  Roberts,  19  Fed.  Rep.  to  testify  the  whole  truth.    Garrett  v, 

853;  Cook  r.  Burnley,  II  Wall.  (U.  S.)  Woodward,   2  Cranch    (C.  C.)    190; 

659;  Rainer  V.  Haynes,  Hempst.  (U.  S.)  Pentleton  v,  Forbes,  i  Cranch  (C.  C.) 

690;  Pettibone  v.  Derringer,  4  Wash.  507;  Rainer  v»  Haynes,  Hempst.  (U. 

(U.  S.)  219;  Vasse  v.  Smith,  a  Cranch  S.)  690. 

(C.  C.)  31.  And  it  must  appear  that  the  witness 

HutanoesofBuffloieiicy. — A  certificate  was  so  sworn  as  to  the  whole  matter 

by  an  officer  that  the  deposition  was  and  not  simply  as  to  such  questions  as 

written  under  his  direction  was  held  in-  might  be  put  to  him.     Wilson  Sewing 

sufficient.    Marstin  v.  McRea,  Hempst.  Mach.  Co.  v,  Jackson,  i  Hughes  (U.  S.) 

(U.  S.)  688.  395. 

So,  also,  a  certificate  that  the  deposl*  By  WhoA  Administered.— It  need  not 
tion  was  written  in  the  presence  of  the  appear  in  express  terms  that  the  oath 
officer,  without  stating  by  whom  it  was  was  administered  by  the  officer,  and 
written,  will  not  meet  the  requirements  the  certificate  is  sufficient  in  this  re- 
ef the  statute.  U.  S.  v.  Smith,  4  Day  spect  if  it  shows  that  '*  the  said  witness, 
(Conn.)  121.  being  of  full  age  and  being  carefully 

But  if  written  by  the  officer,  it  need  examined,  and  cautioned,  and  sworn 

not  show  that  it  was  In  the  presence  of  to  speak  the  whole  truth,  says,"  etc.,  as 

the  witness.     Van  Ness  v,  Heineke,  3  it  will  be  plainly  understood  that  the 

Cranch  (C.  C.)  259.  judge  who  took  the  deposition  adminis- 

aierload  Error.— Where  the  failure  to  tered  the  oath.    Edmondson  v.  Barrell, 

comply  with  the  statute  in  this  connec-  2  Cranch  (C.  C.)  232. 

tion  was  apparently  a  mere  clerical  er-  Cautioned. — That  part  of  the  clause 

ror,  the  certificate  reciting  that  \\\^form  prescribing  the  oath  provides  that  the 

was  reduced  to  writing,  etc.,  instead  of  witnesses  shall  be  cautioned,  etc.     Se4 

that  the  same  was  reduced  to  writing,  supra,  XX HI.  9.  Oath. 

etc.,  it  was  held  to  be  fatal.    Thorpe  v.  The  certificate  must  show  a  full  com- 

Simmons,  2  Cranch  (C.  C.)  195.  pliance  with  this  provision.    Luther  z\ 

Deposition  Partly  Written  and  ParUy  The  Schooner   Merritt   Hunt,  Newb. 

Typewritten. —  When  a  deposition    is  Adm.    4;     Pentleton    v,    Forbes,     1 

partly  typewritten  and  partly  in  hand-  Cranch  (C.  C.)  507. 

writing,  the  certificate  must  show  by  But  this  objection  was  not  noticed  in 

whom   the  writing  was  done.    In  re  Brown  v.  Piatt,  2  Cranch  ^C.  C.)  254. 

Thomas,  35  Fed.  Rep.  823.  Oatli  Bet  out  In  Bzprets  Terms. — When 

Presence  of  Witness. — But  when  the  the  certificate  does  not  undertake  to  set 

deposition  ist written  by  the  magistrate,  out  in  express  terms  the  oath  that  was 

it  need  not  appear  in  the  certificate  that  administered,  but  simply  states  that  the 

it  was  done  in  the  presence  of  the  wit-  witness  was  sworn  pursuant  to  the  act 

oess.  Vasse  v.  Smith,  2   Cranch   (C.  of  Congress,  it  is  sufficient,  Moore  v, 

C.)  31.  Nelson,  3   McLean  (U.   S. )   383,  be- 

Ezpert  Testimony  as  to  Officer's  Hand-  cause  in  such  a  case  it  is  said  that  every 

writing. — The  court  refused  to  permit  intendment  should  be  in  favor  of  a  full 

the  introduction  of  expert  testimony  compliance  with  the  law.     Rainer  v, 

for  the  purpose  of  showing  that  the  Haynes,  Hempst.  (U.  S.)  690. 

magistrate's  certificate  was  in  his  hand-  S.  Centre  v,  Keene,  2  Cranch   (C. 

writing.    Elliot  v,  Hayman,  2  Cranch  C.)    198;   Van    Ness    v,    Heineke,    2 

(C.  C.)  678.  Cranch  (C.  C.)  260. 

1.  The  Whole  Tmtli. — ^The  certificate  8.  Voce  v.  Lawrence,  4  McLean  (U. 

must  show  that  the  witness  was  sworn  S.)  205. 
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(8)  Other  Requisites. — Where  a  deposition  is  taken  because  the 
witness  is  about  to  go  out  of  the  United  States  or  the  district,  to 
a  distance  of  more  than  one  hundred  miles,  the  certificate  should 
show  this  reason.^  It  is  also  made  necessary  by  the  act  of  Con- 
gress that  the  deposition  should  be  retained  by  the  officer  until 
he  delivers  it  into  court  with  his  own  hand,  or  until  sealed  up  and 
directed  to  such  court,  together  with  his  certificate  of  the  reason 
for  taking  the  same  and  the  notice  to  the  adverse  party.* 

Beal. — When  the  officer  before  whom  the  deposition  is  taken 
has  a  seal  of  office,  the  certificate  should  be  under  such  seal.' 

(9)  Amending  Certificate. — Leave  has  been  granted  to  with- 
draw the  deposition  for  the  purpose  of  permitting  the  officer  to 
amend  his  certificate  in  respect  of  defects  therein.* 

b.  Depositions    under    Commission.— Commissioners    act 

under  special  authority  which  they  derive  from  the  commission, 
and  it  is  not  only  their  duty  to  pursue  that  authority  strictly,  but 
it  must  be  made  to  appear  by  their  own  showing.  The  presump- 
tion will  not  generally  be  indulged  that  they  have  truly  executed 
their  commission  when  they  themselves  are  silent  upon  the 
subject.* 

1.  Rev.  Stat.,  §  863.  It  is  held  sufficient  when  the  judge 
Bufflciency  under  Tbli  Glaiue. — Under    certified  that  he  intended  to  seal  it  up, 

this  clause  a  certificate  that  the  depo-  when  it  was  actually  sealed   and   the 

sition  was  taken  because  the  witness  name  of  the  judge  written  across  each 

WBS  a  transient  person  is  insufficient,  seal.    Thorp  v.  Orr,  2  C ranch  (C.  C.) 

The  Schooner  Thomas  and  Henry  v.  335. 

U.  S.,  I  Brock.  (U.  S.)  372.  8.  Paul  v.  Lowry,  a  Cranch  (C.  C.) 

A  certificate    is    insufficient  which  628.     See  5»/ra,  XXIII.  3.  </.  (2)  ^vi" 

merely  states  that  the  witness  is  about  dence  of  Officer^  s  Authority. 

to  depart  the  state,  and  it  was  held  in  4.  Gartstde  Coal  Co.  v.  Maxwell,  20 

such  a  case  that  it  could  not  be  proved  Fed.  Rep.  188. 

at  the  trial  that  the  witness  was  about  5.  Boudereau    v.     Montgomery,     4 

to  leave  the  United  States,  as  the  cer-  Wash.  (U.  S.)  187. 

tificate  of  the  officer  must  show  one  of  Appointment  of  Clerk. — Where  a  com- 

the  statutory  reasons  before  the  dep-  mission  directed  the  appointment  of  a 

osition  could  be  read.    Harris  t\  Wall,  clerk  and  prescribed  the  oath  to  be  ad- 

7  How.  (U.  S.)  705.    To  the  same  ef-  ministered  to  him,  if  the  facts  stated  in 

feet,  Wheaton  v.  Love,  i  Cranch  (C.  the  certificate  could  not  possibly  lead 

C.)  451.  to  any  other  inference  than  that  the 

2.  Rev.  Stat.,  $  665;  Act  of  1789,  c.  clerk  was  appointed  and  the  oath  ad- 
30,  §  30.  ministered    as    required,  an  objection 

When  this  requisite  is  not  complied  that   the  certificate  fails  to  show  the 

with,  the  deposition  will  not  be  permit-  oath  administered  is  properly  overruled, 

ted  to  be  read.  Jones  v.  Neale,  i  Hughes  Keenc  t'.  Meade,  3  Pet.  (U.  S.)  8. 

(U.  S.)  268.  When  and  Where  Taken. —  When  a 

Necessity  for  Showing  In  Oerttficate. —  commission  is  to  take  depositions  at  a 

But  it  is   not  necessary  that  the  cer-  certain  time  and  place,  the  certificate 

tificate  should  show  that  the  deposition  should  show  that  the  deposition  was 

was  sealed  up  or  delivered  to  the  court  taken  at  that  time  and  place.     Boude- 

in  which  the  cause  is  pending,  because  reau  t'.  Montgomery,  4  Wash.  (U.  S.) 

it  cannot  be  supposed  that  such  a  cer-  187. 

tificate  could  be  made  after  the  deposi-  It  cannot  be  read  if  executed  in  a 

tion  had  been  sealed  up.     Stewart  v.  different  count}'.     Boudereau  f .  Mont- 

Townsend,  41  Fed.  Rep.  123;  Egbert  gomery,  4  Wash.  (U.S.)  187. 

t/.  Citizens*  Ins.  Co.,  7  Fed.  Rep.  50.  When  the  commission  does  not  dcs- 
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Be-«zftmi]iatloii. — An  application  to  suppress  a  deposition  is  one 
addressed  to  the  sound  discretion  of  the  court,  and  upon  suppress* 
ing  a  deposition  on  account  of  a  defective  certificate,  leave  may 
be  given  to  issue  a  new  commission  and  re-examine  the  witness.* 

12.  Objections — a.  Generally. — Objections  to  depositions  must 
point  out  the  grounds  upon  which  they  are  based,  and  when  an 
objection  is  general,  without  showing  whether  it  goes  to  the  com- 
petency or  relevancy  of  the  testimony  or  to  the  regularity  of 
taking  the  deposition,  it  will  not  be  entertained.* 

b.  When  Waived. — Objections  to  the  form  of  the  commission 
or  the  manner  of  taking  the  deposition,  or  to  other  irregularities, 
must  be  made  at  the  time  the  deposition  is  taken,  if  the  party  is 
present,  or  by  a  motion  to  suppress  before  the  trial,  or  they  will 
be  deemed  to  be  waived,'  because  such  defects,  if  presented  in  time, 

ignate  the  place  at  which  the  deposi-  osition  de  bene  esse,  Jones  v,  Oregon 

tion  is  to  be  taken,  but  the  place  is  ap-  Cent.  R.  Co.,  3  Saw^.  (U.  S.)  527. 

pointed  in  the  rule  of  court  to  take  the  Jnrat.^-  A   jurat    is    not    necessarj 

deposition,  the  certificate  should  show  where  the  certificate  shows  the  facts, 

that  the  deposition  was  taken  at  the  as  a  jurat  is  but  an  abbreviated  certifi- 

place  specified  in  the  rule.    Rhoades  v.  cate.  Giles  v.  Paxson,  36  Fed.  Rep.  884. 

Selin,  4  Wash.  (U.  S.)  723.  1.  U.  S.  v.  Pings,  4  Fed.  Rep.  714. 

By  Wbom  Written.  —  It  is  not  neces-  2.  Camden  v,  Boremus,  3  How.  (U. 

sary  that  the  certificate  should  show  S.)  515. 

tha't  the  deposition  was  written  bj  the  When   the   Objection   Is  Speclflc  the 

officer,  or  bj  the  deponent  in  the  pres-  party  will  be  confined  to  the  grounds 

ence  of  the  officer.     This  strictness  ap-  pointed  out.      Burton   v,   Driggs,  20 

plies  only  to  depositions  taken  de  bene  Wall.    (U.    S.)    125 ;    The    Schooner 

esse,    Keene  v,  Meadey3  Pet.  (U.  S.)  Thomas  and  Henry  r.  U.  S.,  i  Brock. 

8;  Giles  v,  Paxson,  36  Fed.  Rep.  884;  (U.  S.)  372. 

Jones  V,  Oregon  Cent  R.  Co.,  3  Sawy.  3.  Howard  v.  Stillwell,etc.,  Mfg.Cc, 

(U.  S.)  527.  159  U.  S.  204;  Bibb  V.  Allen,  149  U.  S. 

Answers  Written  by  Attorney. — When  488;  Mechanics'  Bank  v,  Seton,  i  Pet. 

a  foreign  deposition  was  taken  under  a  (U.  S.)  306;  Northern  Pac.  R.  Co.  v» 

commission  upon   interrogatories  and  Urlin,  158  U.  S.  271;  Ray  v.  Smith,  17 

cross-interrogatories,  and  it  appeared  Wall.  (U.  S.)  411;  HoUaday  Case,  27 

that  before  the  examination  the  attor-  Fed.  Rep.  843;  Uhle  t'.  Burn  ham,  44 

ney  for  one  of  the  parties  wrote  the  Fed.  Rep.  730;  The  Schooner  Thomas 

answers  for  the  witness,  the  court  sup-  and  Henry  vAJ.  S.,  i  Brock.  (U.S.)  372. 

pressed  the  deposition.     U.  S.  t^.  Pings,  Claxton?;.  Adams,  i  Mac  Arthur  (D.  C.) 

4  Fed.  Rep.  716;    North  Carolina  R.  496;  Winans  f.  New  York,  etc.,  R.  Co., 

Co.  V,  Drew,  3  Woods  (U.  S.)  697.  21  How.  (U.  S.)  roo. 

Interest  of  Ck)nimifl8loner. — The  cer-  Under  a  Rule  of  Court  it  was  held  that 

tificate  need  not  show  that  thecommis-  the  objections  must  be  indorsed  on  the 

sioner  is  a  person  who  is  not  interested  record  before  the  cause  is  set  for  trial, 

in  the   event  of   the  cause.      Giles   v.  Tooker  v,  Thompson,  3  McLean  (U. 

Paxson,  36  Fed.  Rep.  883.    In  this  case  S.)  93;  Brooks  v.  Jenkins,  3  McLean 

the  court  held  that  such  a  certificate  (U.S.)  439;   Jasper   v.  Porter,  2   Mc- 

was  not  required  by  the  act  of  Con-  Lean  (U.  S.)  579. 

gress,  and,  the  deposition  being  taken  Reason  fbr  Talcing  Deposition  Hot  Ap- 

according  to  common   usage,  pursued  pearlng. — An  objection  to  the  certificate 

the  state  statute,  which  did  not  require  that  it  does  not  show  the  reason  for 

such  a  certificate.  taking  the  deposition  is  waived  unless 

The  Oath. — It  is  unnecessary  to  certify  made  before  the  trial  by  a  motion  to 

the  form  of  the  oath  administered  with  suppress.     Stegner  i'.  Blake,  36  Fed. 

a    commission,    Keene    x/.    Meade,    3  Rep.  184.    But  Marshall,C.  J.,  held,  in 

Pet.  (U.  S.)   10    or  that  the  witness  The  Schooner  Thomas  ajid  Henry -r.  U. 

was  cautioned^  as  n  the  case  of  a  dep-  S.,  i  Brock.  (U.  S.)  367,  that  when  adep* 
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may  be  corrected  by  a  re-examination  of  the  witness.^ 

MotiAB  to  BapprMi  bcfert  TxlaL — An  objection  to  the  admissibility  of 
testimony  in  a  deposition  must  be  taken  at  the  time  or  by  a 
motion  to  suppress  before  the  trial,  or  it  will  be  waived.* 

When  A  Depodtlra  it  Ohm  Baad  in  evidence  objections  thereto  will  not 
be  entertained.* 

After  Motioa  to  Sappreii. — ^Although  a  motion  to  suppress  has  been 
made,  if  it  be  overruled  and  the  party  goes  to  trial  without  insist- 
ing upon  his  objection,  it  will  be  waived.* 

CroM-ezaminAtion. — So,  also,  if  the  adverse  party  appears  and  cross- 
examines,  all  irregularities  should  be  objected  to  at  that  time, 
otherwise  they  will  be  deemed  to  have  been  waived,*  but  the  mere 
filing  of  cross-interrogatories  will  not  waive  an  objection  which  is 
otherwise  properly  preserved.* 

osition  de  bent  esse  was  offered  without  portions  of  the  testimony  from  the 

showing,  hy  proving  the  proper  circum-  jury.     Harris  v.  Wall,  7  How.  (U.  S.) 

stances,  that  it  was  entitled  to  be  read  705. 

as  such,  an  objection  to  it  will  be  taken  8.  Evans  v,  Hettich,  7  Wheat.  (U. 

as  to  a  deposition  in  chief.  S.)  470.     And  they  cannot  be  made  in 

Interested  Witnesses. — If  the  deposi-  the  Supreme  Court,  Mechanics'  Bank 

tion  of  an  interested  witness  is  taken,  t;.  Seton,  i  Pet.  (U.  S.)  299;  Ray  v. 

the  objection  must  be  made  in  proper  Smith,  17  Wall.  (U.  S.)  411;  or  on  a 

time  and  comes  too  late  at  the  argu-  retrial,  Vattier  v,   Hinde,  7  Pet  (U. 

ment.    Nelson   v.   Woodruff,  i  Black  S.)  252. 

<U.  S.)  157,  and  cannot  be  made  by  4.  Brown  v.  Tarkington,  3  Wall.  (U. 

the  party  taking  the  deposition.    Henry  S.)  377;   Ray  v.  Smith,  17  Wall.  (U. 

V,  Ricketts,  i  C ranch  (C.  C.)  545.  S.)  411. 

But  where  the  circumstances   were  5.  Shutte  n.  Thompson,  15  Wall.  (U. 

such  that  the  party  objecting  had  no  S.)  151 ;  Mechanics'  Bank  v.  Seton,  i 

knowledge  of  the  interest  of  the  wit-  Pet.  (U.  S.)  306;    Northern  Pac.  R. 

ness  at  the  time  the    deposition   was  Co.  v,  Urlin,  158  U.  S.  271 ;    Kansas 

taken,  it  was  held  that  the  objection  City,  etc.,  R.  Co.v.  Stoner,  51  Fed.  Rep. 

was  seasonable  when  the  fact  came  to  656;    Howard  v,  Stillwell,  etc.,  Mfg. 

his  knowledge.    In  this  case  the  objec-  Co.,  139  U.  S.  204. 

tion  was  allowed  to  be  made  at  the  trial.  Thus,  where  a  party  appears  and 

U.  S.  V,  One  Case  of  Hair  Pencils,  i  cross-examines  without  objecting  to  the 

Paine  (U.S.)  400.  manner  of  taking  the  deposition  in  nar* 

1.  Doane  V.  Glenn,  3Z  Wall.  (U.  S.)  rative  form  on  a  typewriter,  such  ob- 
33;  HoUaday  Case,  27  Fed.  Rep.  843.  jeetion  is  waived.    In  re  Thomas,  35 

Publioatioii  by  Oeosent. — ^An  irregu-  Fed.  Rep.  823.   So  also  where  the  dep- 

larity    in    transmitting    a    deposition  osition  was  written  by  counsel.      U.  S. 

-which  appears  upon  the  face  of  the  v.  Pings,  4  Fed.  Rep.  716. 

sealed  envelope  is  waived  by  consent-  And  the  same  may  be  said  of  the 

ing  to  the  publication  of  tne  deposi-  failure  to  object  to  the  competency  of 

tion.    Stewart  r.  Townsend,  41  Fed.  the  witness,   Shutte  v.  Thompson,  15 

Rep.  122.  Wall.  (U.  S.)  151 ;  or  to  irregularities  in 

2.  Thus  the  objection  to  exhibits  at-  the  notice.  Mutual  Ben.  L.  Ins.  Co.  v, 
tached  to  depositions.  Blackburn  v,  Robinson,  19  U.  S.  App.  266. 
Crawfords,  3  Wall.  (U.S.)  191;  York  6.  An  objection  was  made  to  ttic 
Co.  V.  Illinois  Cent.  R.  Co.,  %  Wall,  manner  of  making  the  order  to  take  the 
(U.  S.)  Z07;  Insurance  Co.  of  North  deposition  and  to  the  testimony  of  the 
America  v,  Guardiola,  129  U.  S.  642.  witness.    The  objection  was  overruled 

Wltbdrawal  from  Jtr7-— <^onsenting  and  the  party  filed  cross-interrogatories, 
that  a  deposition  may  be  read  to  the  After  the  deposition  was  taken  a  mo- 
jury  is  a  waiver  of  an  objection  to  any  tion  to  suppress  the  deposition  was 
of  the  testimony  therein,  and  the  made  and  overruled.  It  was  held  that 
court  will    not  afterwards  withdraw    the  filing  of  the  cross-interrogatories 
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Uoiieo. — When  defects  are  known  in  the  case  and  the  party  neg- 
lects for  an  unreasonable  length  of  time  to  interpose  the  proper 
objection,  it  has  been  held  that  such  circumstances  justify  the 
presumption  that  all  irregularities  in  the  taking  of  the  deposition 
are  waived,*  especially  where  an  objection  sustained  might  deprive 
the  party  of  the  benefit  of  the  testimony,  as  where  it  becomes 
impossible  to  retake  the  deposition.* 

c.  By  Whom  Decided. — The  decision  of  the  question  of  the 
admissibility  of  evidence  is  not  in  the  province  of  the  officer 
before  whom  the  deposition  is  taken.* 

13.  Whose  Deposition  may  be  Bead— a.  Of  Parties. — As  in 
most  other  jurisdictions  at  this  day,  disability  on  account  of  inter- 
est has  been  removed  *  and  depositions  of  parties  may  be  taken, 
whether  it  be  the  deposition  of  the  party  himself  on  his  own 
behalf  or  of  the  adverse  party,  without  regard  to  the  question 
of  interest* 

b.  After  Death  of  Party. — The  statute  removing  the  dis- 
ability on  account  of  interest  provides  an  exception,  under  con- 
ditions, in  the  case  of  actions  by  or  against  administrators  and 
executors,®  but  where  a  party  deposes  in  his  own  behalf,  his 
deposition  is  admissible  after  the  death  of  the  adverse  party 
against  the  administrator  or  executor.'' 

did  not  waive  the  objections  presented  sition.    Nash   v^   Williams,  20    Wall, 

by  the  motion  to  suppress.     Eslava  v.  (U.S.)  226;  New  Jersey  R.,  etc.,  Co. 

Mazange,  i  Woods  (U.  S.)  633.  v.  Pollard,  23  Wall.  (U.  S.)  341. 

1.  Danville  Bank  v.  Travers,  4  Bias.  One  party  maj  be  examined  on  be- 

(U.S.)  507.  half  of  another.    Texas  v.  Chiles,  21 

9.  Beath  of  Wttneoa.— When  a  depo-  Wall.  (U.   S.)  488;    New  Terser   R., 

sition  de  bene  esse  was   taken  on  ac-  etc.,  Co  v.  Pollard,  33  Wall.  (U.  S.) 

count  of  the  old  age  and  infirmity  of  341 ;    Lowrey   v,   Kusworm,  66  Fed. 

the  witness,  and    the    opposite  party  Kep.  539,    distinguishing  Em  p,  Fisk, 

knew  that  It  waa  taken  before  an  officer  113  U.  S.  713,  wherein  Qie  deposition 

not  authorised  by  law  and  had  knowl*  was  excluded  because  the  witness  was 

edge  of  other  defects  in  the  manner  of  within  the  jurisdiction  and  no  other 

talung  the  deposition^  but  n^lected  to  ground  of  the  statute  existed, 

present   any  objections   until    a  year  Aaoertalnlng  TaattaioiLy  of  AdTsnary 

aAer  the  deposition  was  filed,  during  lA  AdTuioe  of  TriaL--So  a  party  will  not 

which  interval  the  witness  died,  the  be  permitted  to  examine  his  adversary 

objections  were  presumed  to  have  been  simply  for  the  purpose  of  ascertaining 

waived.    Shutte  v,  Thompson,  15  WalL  in  advance  of  the  trial  what  his  testi- 

(U.  S.)    151.    See  also   Buddicum  v.  mony  will  be  before  introducing  him 

Kirk,  3  Cranch  (U.  S.)  397.  on    the   witness    stand.     Turner    v. 

So  where  a  deposition  was  taken  up*  Shackman,    37  Fed.   Rep.   183.     See 

on  interrogatories  by  consent,  but  the  also  Beardsley   v.  Littell,  14  Blatcbl. 

opposite  party  failed  to  file  cross -inter-  (U.  S.)  xo3. 

rogatories,  and  the  witness  died  without  6.  U.  S.  Rev.  Stat.,  ^  858. 

cross-examination,  it    waa    held    that  7.  McMullen  v.    Ritchie,    64   Fed. 

under  the  circumstances  of  the  case  the  Rep.  355. 

deposition   waa   admissible.     Gass    v.  When  a  deposition  is  taken  and  filed 

Stinson,  3  Sumn.  (U.  S.)  98,  in  a  cause,  it  is  not  affected  by  the 

8.  Giles  V,  Paxson,  36  Fed.  Rep.  885 ;  death  of  the  party  against  whom  It  is 

Appletono.  Ecaubert,  45  Fed.  Rep.  38a ;  taken,  if  the  testimony  was  competent 

In  rs  Altis,  44  Fed.  Rep.  3i6.  before.    Sheidley  t^.'Aultman,  18  Fed. 

4.  U.  S.  Rer.  Stat*  k  ^58-  Rep.  666;  Vattier  v.  Hinde,  7  Pet.  (U. 

0.  A  party  may  take  his  own  depo-  S.)  352. 
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c.  Second  Deposition — (i)  Generally. — The  taking  of  one 
deposition  will  not  preclude  the  right  to  take  a  second  deposition 
of  the  same  witness.* 

(2)  Reexamination, — And  when  a  party  closes  a  cross-exami- 
nation in  ignorance  of  material  facts,  the  court  may  make  such 
order  as  is  just.* 

14.  Who  may  Eead. — The  officer  before  whom  a  deposition  is 
taken  is  not  the  agent  of  either  party,  but  must  act  for  all  parties 
alike,*  being  the  officer  of  the  court,*  and  when  the  deposition 
is  regularly  taken  it  is  for  the  use  of  either  party  according  to  its 
competency  and  relevancy.* 

A  Deposition  mnit  bo  Bead  h  a  Whole,  and  if  a  party  attempts  to  read 
garbled  parts  thereof  his  adversary  may  have  the  other  parts 
read.® 

16.  Depositions  in  Other  Suits. — It  may  be  stated  as  a  general 
proposition  that  a  deposition  taken  in  another  suit  may  be  used 
in  the  cause  in  which  it  is  offered  when  the  parties  and  the  sub- 
ject-matter are  the  same,'''  but  where  not  all  the  parties  are  the 

1.  Nash  V.  Wniiams,  20  Wall.  (U.  Haven  First  Nat.  Bank  v.  Forest,  44 
S.)  226.  Fed.  Rep.  247. 

2.  TheNormandie,4oFed.  Rep.  592.        UnfavoraUe  Answera — Bight  of  Ad- 
Proof  of  AdmlssionB  in  DepositioiiB  on    ▼one  Party. — When  a  partj  fails  to 

File. —  But  a  deposition  cannot  be  read  read  answers  of  his  witnesses  because 
to  prove  admissions  of  a  witness  in  a  thej  are  not  favorable  to  him,  the  op- 
deposition  which  is  on  file.  Dawson  posite  party  may  have  such  answers 
Town,  etc.,  Co.  v,  Woodhull,  67  Fed.  read,  when  they  are  responsive  to  the 
Rep.  453.  questions.     Alsop  v.  Commercial  Ins. 

8.  Gilpins  V,  Consequa,  3  Wash.  (U.  Co.,  i  Sumn.  (U.  S.)  454. 

S.)  187.  6.  Dawson  Town,  etc.,  Co.  v.  Wood- 

4.  Jones  x\  Oregon  Cent.  R.  Co.,  3  hull,  67  Fed.  Rep.  453. 

Sawy.  (U.  S.)  527;  Andrews  v.  Graves,  7.  See  also  supra,  XVII.  19.  Depo^ 

I  Dill.  (U.  S.)  izo.  sittons  Taken  in  Another  Suit, 

6,  In    re  Rindskopf,  24   Fed.  Rep.  In  Cause  BemoYOd  to  United  States 

542 ;  Yeaton  v.  Fry,  5  Cranch  (U.  S.)  Ooiirt. — Where  a  suit  was  brought  in  a 

335.  state  court  and  depositions  were   reg^ 

The  mere  fact  that  a  deposition  is  ularly   taken  and  filed    therein,  after 

taken  on  behalf  of  one  party  does  not  which  the  suit  was  dismissed  and  a  new 

of  itself  vest  in  the  other  party  the  right  suit  between  the  same  parties  for  the 

to  have  such  deposition  read,  but  such  same  matter  was  brought  and  removed 

right  will  depend  upon  the  competency  to  the  United  States  court,  it  was  held 

and  relevancy  of  the  testimony  itself,  that  the  depositions  taken  in  the  state 

and  if  the  deposition  would  not  be  ad-  court  were    admissible,  under  section 

missible  if  it  had  been  taken  on  behalf  721,  Rev.  Stat.,  which  provides  that  the 

of  such  party  himself,  it  cannot  be  read,  laws  of  the  several  statea,  except  where 

Reid    V,  Hodgson,  i  Cranch  (C.  C.)  the  Constitution,  treaties,  or  statutes 

492.  of  the  United  States  shall  otherwise 

Dnty  Of  OflLoer  to  Return  Deposition. —  provide  or  require,  shall  be  regarded  as 

The  officer  before  whom  a  deposition  rules  of  decision  in  trials  at  common 

is  taken  has  no  authority  to  retain  it  law  in  the  courts  of  the  United  States » 

at  the  instance  of  either  party,  but  etc.    Gravelle  v,  Minneapolis,  etc.,  R. 

must  return  it.     Grand   Haven   First  Co.,  3  McCrary  (U.  S.)  386. 

Nat.  Bank  v.  Forest,  44  Fed.  Rep.  247.  Bolt  Brought  Anew  in  UMted  States 

Surprlae  at  the  Nature  of  the  Testi-  Oonrt. — So  where  a  suit  was  brought  in 

mony  of  the  witness  will   not  justify  the  state  court  and,  after  depositions 

the  officer  in  retaining  the  deposition  were  regularly  taken  and  filed,  it  was 

at  the  instance  of  either  party.   Grand  dismissed  and  brought  In  the  United 
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same,  depositions  taken  in  other  courts  or  other  actions  cannot 
be  read  though  such  other  actions  were  in  relation  to  the  same 
subject-matter.* 

16.  Depositions  Lost  or  Destroyed. — Where  a  regularly  taken 
deposition  of  a  witness  who  lived  more  than  one  hundred  miles 
from  the  place  of  trial  was  lost  after  the  filing  thereof,  without 
the  fault  of  either  party,  it  was  held  to  be  competent  to  prove 
the  contents  of  such  deposition,*  and  where  the  deposition  is 
regularly  taken  and  filed,  and  between  the  first  and  second  hear- 
ing  of  the  cause  it  is  destroyed  by  fire,  it  is  competent  to  prove 
by  other  depositions  the  contents  of  that  which  was  destroyed.* 

17.  Costs — a.  Of  Officer. — The  acts  of  Congress  regulating 
the  question  of  costs  which  may  be  taxed  to  the  officers  taking 
depositions  refers  only  to  clerks  of  United  States  circuit  and 
district  courts*  and  to  commissioners  of  the  circuit  courts  of  the 
United  States,^  but  it  has  been  held  that  other  officers  who  are 
authorized  to  take  depositions  de  bene  esse,  or  who  may  be 
empowered  to  do  so  under  a  dedimus,  should  be  allowed  the  same 
fees  as  those  expressly  provided  for  the  clerks  and  commissioners 
aforesaid.® 

States  court,  it  was  held  that  the  depo-        Proof  of  Substance  Svfllolent. — And  in 

sitions  were  admissible,  unless  it  af-  such  a  case  the  substance  of  the  de- 

firmatively  appeared  that  owing  to  some  strojed  deposition  maj  be  shown,  and 

misapprehension,    misinformation,   or  it    is  not  necessary  that  the   witness 

mistake,  or  for  any   cause  operating  should  state  the  exact  language.    Ruch 

upon  a  party  or  his  counsel,  a  witness  v.  Rock  Island,  97  U.  S.  694. 
was  not  interrogated  or  cross-examined        In  Stebbins  v,  Duncan,  108  U.  S.  33, 

as  to  certain  facts.    Grunninger  v.  Phil-  it  was  held  that  a  copy  of  the  destroyed 

pot,  5  Biss.  ( U.  S.)  105.  deposition  admitted  to  be  a  true  copy 

BxcepUonB. — ^Butitwas  held  that  such  was    admissible    in  evidence    without 

a  deposition  could  not  be  read  where  proof   that   the  witness  was  dead   or 

the  witness  was  available  and  could  be-  could  not  testify,  or  that  the  deposition 

used  in  the  suit  in  which  a  deposition  could  not  be  retaken,  upon  the  ground 

was  offered.    Tappan  v.  Beardsley,  10  that  the  witness  might  live  more  than 

Wall.  (U.  S.)  427.  one  hundred  miles  from  the  place  of 

1.  Boudereau  v,  Montgomery,  4  trial  and  the  objection  did  not  go  so 
Wash.  ( U.  S.)  188 ;  Tappan  v.  Beards-  far. 

ley,  10  Wall.  (U.  S.)  437;    Rutherford  8.  Ruch  v.  Rock  Island,  97  U.  S.  694. 

V,  Geddes,  4  Wall.  (U.  S.)  224;  The  4.  U.  S.  Rev.  Stat.,  §  828. 

Steamboat  John  H.  Starin,  9  Ben.  (U.  6.  U.  S.  Rev.  Stat.,  \  847. 

S.)  331.  6.  Jerman  v,  Stewart,  12  Fed.  Rep. 

Exception  —  Pedigree. —  But  a  depo-  275;    Sedgwick  v,  Grinnell,   10   Ben. 

sition  taken  in  one  cause  on  the  ques-  (U.  S.)  6. 

tion  of -pedigree  may  be  read  in  another  Under  section  828,  Revised  Statutes, 

cause  when  the  witness  is  dead,  though  allowing  clerks  fifteen  cents  for  «  mak- 

the  parties  may  be  different.      Banert  ing  any  record,  certificate,  return,"  etc., 

V,  Day,  3  Wash.  (U.  S.)  243.  a  United  States  commissioner  is  entitled 

Before  Removal  of  Caiue. — The  federal  to  fifteen  cents  for  each  jurat.    U.  S. 

court  has  no  jurisdiction  over  the  tak-  v,  Julian,  16  U.  S.  Supreme  Ct.  Rep. 

log  of  a  deposition  which  was  written  801. 

but  was  not  signed  before  the  removal  It  has  also  been  held,  however,  that 

of  the  cause  from  the  state  court.     Ar-  the  reasonable  costs  of  taking  a  depo- 

nold  V.  Kearney,  29  Fed.  Rep.  820.  sition  under  a  commission  will  be  al- 

2.  Burton  v,  Driggs,  20  Wall.  (U.  lowed  for  the  services  of  the  commis- 
S.)  125.  See  ^ff^ra,  XVII.  22.  Lost  sioner,  where  it  is  shown  that  the 
Depositions.  amount  is  reasonable  for  like  services 

633  Volume  VI. 


Prooeedingi  in  Federal  Courts.  DEPOSITIONS.  Goiti. 

Attendance  of  Witneei  at  Trial. — Where  the  cause  for  taking  a  deposi- 
tion de  bene  esse  exists,  the  costs  of  such  deposition  will  be  taxed 
notwithstanding  the  witness  afterwards  attends  the  trial  and  testi- 
fies orally  at  the  instance  of  the  adverse  party.* 

b.  Of  Attorney.— Under  the  Act  of  February  26,  1853,  attor- 
neys are  allowed  two  dollars  and  fifty  cents  for  each  deposition 
taken  by  them  in  a  cause  and  read  in  evidence,*  but  such  costs 
cannot  be  taxed  unless  the  depositions  are  read  on  the  final 
hearing,^  and  the  act  has  reference  only  to  testimony  taken  out  of 
court  under  authority  which  will  entitle  it  to  be  read  in  court.* 

at  the  place  where  the  commission  is  ment  to  the  contrary  the  costs  of  tak- 

executed.    The  Frisiaand  The  JohnN.  ing  It  were  taxable  in  each  case. 

Parker,  27  Fed.  Rep.  480.  3.  Stimpson   v.   Brooks,   3    Blatchf. 

Tbe  Fees  of  Tbroe  ComsUaelonen  will  (U.  S.)  456;  Cahn  r.  Monroe,  29  Fed. 

be  allowed  if  the  party  against  whom  Rep.  675 ;  Spill  v.  Celluloid  Mfg.  Co., 

the  costs  are  sought  to  be  taxed  con-  28  Fed.  Rep.  870. 

sents  to  the  employment  of  that  num-  Nor  can  this  fee  be  taxed  when  the 

ber,  but  if  he  does  not  consent,  the  deposition  is  read  from  a  transcript 

costs   of    but    one    will    be    allowed,  from  the  District  Court,  because  in  that 

Young  V.  Merchants'  Ins.  Co.,  29  Fed.  case  the  fee  would  be  taxed  twice.    Ded* 

Rep.  273.  ekam  v,  Vose,  3  Blatchf.  (U.  S.)  77. 

1.  Hunter  v.  International  R.  Imp.  A  SoUoUor  for  an  Interrenor  in  an 

Co.f  28  Fed.  Rep.  842.  equity  case,  who  is  successful  in  the  in- 

S.  Rev.  Stat.,  4824;    10  Stat,  at  L.  tervention,  is  not  entitled  to  a  fee  of 

162;  Stimpson  v.   Brooks,  3  Blatchf.  two  dollars  and   fifty  cents  for  each 

(U.  S.)  456;  Broyles  v.  Buck,  37  Fed.  deposition  taken  and  admitted  in  eA*i- 

Rep.  Z37.  dence  under  section  824  of  the  Revised 

Sereral  Doposttlona  Returned  Ui  Baxne  Statutes  of  the  United  States,  it  not 

Bnvelope.  —  In  taxing  costs  for  attor-  being  a  final   hearing.    Central  Trust 

neys*  fees  in  favor  of  the  prevailing  Co.  v.  Wabash,  etc.,  R.  Co^  32  Fed. 

party,  the  clerk  may  tax  two  dollars  Rep.  684. 

and  fifty  cents  for  the  deposition  of  Dtposttton  Taken  by  Conient. — This 

each  witness   taken  and  admitted   in  fee  is  taxable  even  when  the  deposition 

evidence,  where  the  testimony  of  more  is  taken  by  consent.    Jerman  r.  Stew- 

than  one  witness  is  returned  in  the  same  art,  la  Fed.  Rep.  977. 

inclosure.    Broyles  v.  Buck,  37  Fed.  UHder  Bqulty  Rule  ST. —  Depositions 

Rep.  137.  taken  under  Equity  Rule  67,  as  well  as 

Deposition  Ui  Another  Bolt.  —  The  fee  those  taken  otherwise,   are  included, 

of  two  dollars  and  fifty  cents  for  taking  Hake  v.  Brown,  44  Fed.  Rep.  734 ;  Ing- 

depositions  can  only  be  taxed  in  the  ham  v.  Pierce,  37  Fed.  Rep.  647,  over- 

suit  in  which  the  deposition  was  orlg-  ruling  Tuck  v.  Olds,  29  Fed.  Kep.  741. 

inally  taken.  American  Diamond  Rock  The  taxing  of  costs  does  not  depend 

Boring  Co.  v.  Sheldon,  28  Fed.  Rep.  on  the  mode  or  manner  of  taking  the 

217.  deposition  or  the  officer  before  whom 

Where  depositions  were  taken  In  one  It  is  taken.    Ferguson  v.  Dent,  46  Fed. 

case  on  behalf  of  the  plaintiff,  but  by  Rep.  88. 

stipulation  they  were  read  on  the  trial  xfpon  DlnnlBiaL — Where  a  suit  is  vol* 

of  a  subsequent  suit  wherein  the  orig-  untarily  dismissed  by  the  plaintiff  and 

inal  plaintiff  was  defendant,  and  at  the  with'  the  consent  of  the  adverse  party, 

suit  of  another  person,  the  latter  can-  the  fees  for  taking  depositions,  provided 

not  tax  the  costs  of  procuring  the  dep-  for  by  Rev.  Stat.  U.  S.,  4  824,  will  not 

ositions.     Winegar  v,  Cahn,  29  Fed.  be  allowed.    Cahn  o.  Qjing  Wah  Lung, 

Rep.  676.  28  Fed.  Rep.  396. 

But  see  Archer  v,  Hartford  F.  Ins.  4.  Troy  Iron,  etc..  Factory  v.  Corn- 
Co.,  31   Fed.  Rep.  660,  where  it  was  ing,   7   Blatchf.  (U.  S.)  17;  Missouri 
held  that  where  by  consent  a  deposi-  Pac.  R.  Co.  v,  Texas,  etc.,  R.  Co.,  38 
tion  taken  in  but  one  case  is  read  in  Fed.  Rep.  775. 
two  cases,  in  the  absence  of  any  agree-  It  does  not  apply  to  testimony  taken 
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c.  Bill  of  Costs. — A  bill  of  costs  must  be  accompanied  by 
the  affidavit  of  the  party,  or  of  some  one  having  knowledge  of 
the  facts,  that  the  services  were  actually  performed.^ 

XXIV.  FeS8»  C08T8»  akd  DlSBimsEXEKTS  »— The  fees  of  officers 
designated  bylaw  or  of  commissioners  appointed  by  the  court  to 
take  depositions  are  usually  fixed  by  statute,^  and  with  other 
disbursements,*  and  the  costs  prescribed  by  law,  will  be  allowed 
to  the  successful  party .^ 

before  a  commissioner    appointed  in  Implied  Authority  of  CommlBBloner  to 

admiralty  to  distribute  the  fund  in  the  Bngace  Counsel. — The  employment  of 

registry.    James  Dalzell's  Son  &  Co.  v.  a  person  as  commissioner  to  take  depo- 

The  Daniel  Kaine,  31  Fed.  Rep.  746.  sitions  does  not  authorize  him  by  im- 

1.  Rev.  Stat.,  §  984.  plication  to  employ  counsel  either  to 

Tbls  Requirement  Appllee  to  Fees  at-  instruct  him  in  his  own  duties  or  to 

tempted  to  be  taxed  in  favor  of  officers  look  after  the  interests  of  the  parties  to 

whose  compensation  is  expressly  fixed  the  controversy  to  which  the  deposition 

by  statute,  as  well  as  of  those  whose  relates.  Lyman  f. Hayden,i  18  Mass.432. 

compensation  is  only  determinable  by  4.  Under  a  Statute  Allowing  Costs  for 

analogy.    Jerman  v.  Stewart,  12  Fed.  Entries  and  Proceedings  In  the  Cause  ac- 

Rep.  276.  cording  to  the  course  and  practice  of 

Ooets Unreasonably  Luereased. — ^Where  the  court,  charges  for  executing  a  com- 

the  expense  of  taking  a  deposition  be-  mission   are   recoverable.     Cor  lies   v, 

fore  an  examiner  is  unreasonably  in-  Cummings,  7  Cow.  (N.  Y.)  154. 

creased  by  the  manner  in  which  the  Disbursements  Allowable. — '^Disburse* 

cross-examination  of  the  witnesses  was  ments,''  in  a  statute  allowing  the  suc- 

conducted  and  the  offering  of  irrele-  cessful  party  to  recover  for  disburse- 

vant  and  unnecessary  testimony,  the  ments  in  a  suit,  include  the  necessary 

sum  paid  to  the  examiner  for  his  fees  expenses  in   executing    a    commission 

and  services  will  not  be  allowed  as  abroad.    Finch  v.  Calvert,  13  How.  Pr. 

costs  to  the  party  in  fault.     Latham  v.  (N.  Y.  Supreme  Ct.)  13.    But  see  Perry 

Northern  Pac.  K.  Co.,  45  Fed.  Rep.  v.  Griffin,  7  How.  Pr.  (N.  Y.  Supreme 

731.  Ct.)  263. 

8.  m  Federal  Courts. — ^As  to  fees  and  Gommlsalonen'  Fees.  —  Commission- 
costs  where  depositions  are  taken  in  ers*  fees  are  properly  taxable  as  costs, 
the  federal  courts,  see  sufra^  XXIII.  Dunham  v,  Sherman,  19  How.  Pr.  (N. 
17.  Costs,  Y.  Super.  Ct.)  572. 

S.  Feea  of  Wiftnesiee.  —  See  article  Sdttoitors'  duurgee  for  services  ren- 


W1TNB8SBS.  dered  abroad  in  executing  a  com  mis- 
Bight  of  (MBeeir  to  Sue  on  Quantum  Me-  sion  are  not  taxable  as  costs.    Dunham 
rult. — In  the  absence  of  any  provision  v.  Sherman,  19  How.  Pr.  (N.  Y.  Super, 
or  express  contract,  the  court  of  an-  Ct.)  572. 

other  state  which  appoints  a  commis-  Unneoessaiy  Deposition. — ^Thesuccess- 
sioner  to  take  a  deposition  without  the  fill  party  should  be  allowed  what  the 
state  has  the  power  to  fix  the  amount  services  of  a  notary  who  officiated  in 
of  the  officer's  compensation,  and  when  the  taking  of  the  deposition  in  another 
such  a  court  has  fixed  the  compensa*  state  are  worth,  not  exceeding  what 
tion,  a  commissioner  has  no  right  to  was  actually  paid  therefor,  but  no  al- 
sue  in  a  court  of  the  state  wherein  the  lowance  should  be  made  for  taking  two 
deposition  was  taken  upon  k  quantum  depositions  of  the  same  witness  in  an- 
mtruit  for  a  larger  sum.  Peters  v,  other  state,  unless  the  necessity  there- 
Rand,  108  Pa.  St.  255.  for  appears.     Wentworth  v.  Griggs, 

Faflnre  of  Foreign  Statote  to  Provide  24  Minn.  450. 
finr  Fees. — Where  the  statutes  of  a  for-  AflUavit Required. — Charges  for  copy- 
eign  state  in  which  a  deposition  is  to  ing,  etc.,  need  only  be  allowed  on  the 
be  used  contain  no  provision  as  to  the  proper  affidavit  of  disbursement.  Dun- 
fees  of  the  commissioner,  he  may  re-  combe  v.  Richards,  47  Mich.  646. 
cover  reasonable  compensation  from  6.  Hair  v.  Logan,  xo  Ala.  431;  Simp- 
the  party  employing  him.  Lyman  v.  son  v.  Rowan,  13  Civ.  Pro.  Rep.  (N. 
Hajdeoy  xz8  Mass.  422.  Y.  Super.  Ct.)  ao(S. 
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In  Equity  «*  at  Law. — However,  in  equity,  the  allowance  of  costs 
or  the  expense  attendant  upon  the  issuance  or  execution  of  st 
commission  is,  as  in  other  equitable  proceedings  and  when  not 
governed  by  statute,  discretionary,  but  at  law  necessarily  there 
must  be  some  statutory  provision  whereby  such  costs  and 
expenses  are  allowed.^ 

XXV.  Appeals — 1.  Generally. — Where  depositions  are  taken,, 
filed,  and  read  in  a  cause  they  will  be  considered  in  the  appel- 

CoBts  in  Favor  of  Administrator. —  allowing  a  fixed  sum  for  drawing  inter- 
Costs  incurred  in  taking  the  testimony  rogatories  to  be  annexed  to  a  com- 
of  the  plaintiff  on  account  of  her  ex-  mission  does  not  authorize  payment 
treme  illness  may  be  taxed  in  favor  of  of  the  sum  so  fixed  for  each  separate  set 
her  administrator  where  it  appears  that  of  interrogations  so  annexed.  O'Brien 
a  judgment  would  not  have  been  re-  v.  Commercial  F.  Ins.  Co.,  38  N.  Y. 
covered  but  for  such  testimony.  Pvne  Super.  Ct.  4;  Johnson  v,  Chappell,  7 
V.  National  Steam  Ship  Co.  (City  CJt.),  Daly  (N.  Y.)  43.  And  see  Bumstead  v. 
18  N.  Y.  Supp.  166.  Hoadley,  N.  Y.  Daily  Reg.  of  Dec,  19, 

Deposition  Taken  before  Beferee  by  1876. 
Stipulation— New  Toik. — Where  parties,  DeposltlOB  Used  Mora  tban  Onoe. — 
instead  of  taking  depositions  pursuant  Where  a  statute  allows  costs  for  draw- 
to  sections  870,  871  of  the  Code  of  Civil  ing  interrogatories  and  fixes  the  amount 
Procedure,  stipulate,  under  section  879,  of  the  costs,  the  fact  that  the  deposi- 
that  the  depositions  may  be  taken  be>  tions  are  used  more  than  once  will  not 
fore  a  referee,  the  successful  party  is  en-  authorize  a  charge  for  each  trial  at 
titled  to  tax  ten  dollars  for  each  depo-  which  use  is  made  of  them.     Mobile 
sition  under  section  3251,  subsection  3,  Bank  v.  Phoenix  Ins.  Co.,  8  Civ.  Pro^ 
which  allows  ten  dollars  as  costs  for  tak-  Rep.  (N.  Y.  Supreme  Ct.)  212. 
ing  the  deposition  as  prescribed  in  sec-  TaUng  DepoiltlonB  to  IncrMse  Coats. — 
tions  S70  and   871  or  in   section  893.  Where  the  purpose  of  taking  a  deposi- 
Smith  V.  Service,  59  Hun  (N.  Y.)  552,  tion  is  shown  to  be  for  the  purpose  of 
disapproving  Newman  v.  Greiif,  3  Civ.  Increasing  the  costs  and  oppressing  the 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  362.  adverse  party,  the  court  has  power  to 

Examination  Not  Had  under  Order. —  impose  the  costs  of  the  deposition  on 
Where  an  order  is  procured  for  the  ex-  the  party  incurring  the  unnecessary  ex- 
amination of  a  witness  and  no  examina-  pense.  Gulf,  etc.,  R.  Co.  v.  Evansich,. 
tion  is  in  fact  had,  costs  of  the  order  are  61  Tex.  3. 

not  taxable.  Jewell  v,  Jewell,  8  Cow.  Cutting  down  Costs.  —  A  reduction  of 
(N.  Y.)  109.  the  cost  of  taking  a  deposition  may- 
Deposition  Not  Used.  —  The  costs  of  be  made  where  the  testimony  is  taken 
taking  a  deposition  may  be  taxed  al-  with  unnecessary  prolixity.  Sanborn  v. 
though  the  deposition  is  not  read  on  the  Braley,  47  Vt.  170. 
trial.  Gulf,  etc.,  R .  Co.  v.  Evansich,  61  Taxing  In  Qroas— Taxing  In  Bevlewlng: 
Tex.  3.  Conrt. — It  is  improper  to  tax  cottimis- 

Neeeeslty  for  Deposition  in  Equity  sioners'  fees  in  gross,  nor  can  they  be 
Superseded. — Where  the  necessity  for  taxed  in  the  reviewing  court.  Dun- 
taking  a  deposition  to  substantiate  a  combe  v.  Richards,  47  Mich.  646. 
bill  in  equity  is  superseded  hy  the  an-  1.  Hair  r;.  Logan,  10  Ala.  432 ;  Ken- 
swer,  the  party  taking  the  deposition  ney  v.  Van  Home,  2  Johns.  (N.  Y.)  107  x 
must  pay  the  costs.  Doyle  v,  Wiley,  Jackson  v.  Hooker,  i  Cow.  (N.  Y.)  586. 
15  111.  576.  Failure  to  Provide  fbr  Fee  In  Order  for 

irrelevant   Testimony. — Where  it  ap-  Commission.  —  Where  a  plaintiff  pro- 

pcared  that  the  testimony  procured  in  cures  the  taking  of  his  own  deposition 

the  deposition   was  irrelevant,  it  was  in    a   cause    in   which    he   afterwards- 

held  that  the  costs  of   executing   the  recovers  judgment,  he  should   net  be 

commission  could  not  be  taxed.  Teague  allowed  a  commissioner's  fee  where  no* 

ZK  South  Carolina  R.  Co.,  8  Rich.  (S.  provision  is  made  therefor  in  the  order 

Car.)  154.  for    the    commission.      Delcomyn    v.. 

Construction  of  Statutes  Allowing  Fee  Chamberlain,  39  N.  Y.  Super.  Ct.  359. 

for  Drawing  Interrogatories. — A  statute  See  also  Peters  v.  Rand,  108  Pa.  St.  255,^ 
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late  court,*  but  to  authorize  the  appellate  court  to  consider  such 
^depositions  they  must  be  made  a  part  of  the  record  certified  to 
that  court  by  a  bill  of  exceptions.* 

8.  ObjectioM— tf.  In  General. — Objections  to  a  deposition 
will  not  be  considered  by  the  appellate  court  unless  the  deposi- 
tion is  before  the  court  by  bill  of  exceptions,^  showing  the  exist- 
ence of  the  facts  upon  which  the  objection  is  based  as  consti- 
tuting the  alleged  error,*  and  in  such  a  manner  that  the  facts 
and  exceptionable  parts  may  be  identified  by  the  court.^ 

b.  Objections  Not  Raised  Below.— As  a  general  rule,  ob- 

jections  cannot  be  raised  for  the  first  time  in  the  appellate  court, 
and  such  objections  as  were  not  made  in  the  trial  court  will  not 

1.  Walsh  V.  Pierce,  12  Vt  130.  trial,  and   must  be  so  stated   in   the 
After  Death  of  a  Party. — A  deposi-     court  below  before  it  will  be  entitled 

^ion  of  a  party  read  below  cannot  be  to  the  consideration  of  the  Supreme 

excluded  from  the  consideration  of  the  Court.     Jefferson vi lie,  etc.,  R.  Co.  v. 

appellate  court    on    the  ground   that  Rilej,  39  Ind.  568;  Patterson  t^.  Lord, 

since  the  decision  below   the  adverse  47  Ind.  203. 

•party  has  died.    Hinkson  v,  Ervin  (W.  4.  City   P.  Ins.  Co.  v.  Carrugii  41 

Va.  1894),  20  S.  E.  Rep.  849.  Ga.  660;    Harding  v.    Larkin,  41    III. 

2.  See  tn/ra,  XXV.  2.  a.  In  General,  413;  Lingenfelser  v.  Simon,  49  Ind. 
Kyle  V.  Chase,  14  Neb.  528;  Claflin  v.  02;  Sabins  v.  Jones,  1x9  Mass.  167; 
Lawler,  i  Minn.  298;  Htllebrant  v.  Smith  v.  McG/egor,  96  N.  Car.  loi; 
£rewer,  6  Tex.  45.  Street  v.  Andrews,  115  N.  Car.  417; 

In  Florida  a  party  desiring  a  review  Bern  v,  Bern,  4  S.  Dak.  138;  Garner  v, 

of  depositions  in  the  appellate   court  Cutler,  28  Tex.  176. 

should  offer  them  in  evidence  below  6.  Questions  Refsrred  to  by  Numbers. — 

and  bring  them  up  by  a  bill  of  excep-  Errors  assigned   in   the  ruling  of  the 

tions,  unless  they  are  included  in  the  trial  court  upon  objections  to  a  deposi- 

record  of  the  case  kept  by  the  trial  court,  tion  referred  to  in  an  assignment  by 

Myers  v.  Roberts,  35  Fla.  255.                 *  numbers  of  the  questions  and  answers 

Fresomptlon    of    Loss. — On    appeal  will  not  be  considered  where  the  ques- 

from  a  decree  in  chancery,  presump-  tions  and  answers,  with  their  numbers, 

tion  of  the  loss  of  a  deposition  will  not  are  not  preserved,  but  are  condensed 

be  indulged  from  the  fact  that  the  rec-  and  presented  in  narrative  form.    Bern 

4>rd  on  appeal  does  not  contain  thedep-  v.  Bem,  4  S.  Dak.  138. 

osition.     Coffin  v.  Murphy,  62  Miss.  Where  tlie  Depositions  Are  Nnmoroiu. 

542.  —  It  was  held  to  be  improper  practice 
8.  Myers  v.   Roberts,  35   Fla,  255 ;  to  recite  in  a  bill  of  exceptions  that  ten 

Roberts  v.  Parrish,   17   Oregon   583;  depositions  were  read  except  the  por- 

Kershaw  v.  Wright,  115   Mass.   361 ;  tions  included  in  brackets,  because  the 

£.obdell  V,  Marshall,   58   N.    H.  342;  appellate  court  could  not  know  what 

Adams  v.  Adams,  64  N.  H.  224 ;  Sulli-  was  in  fact  read  and  what  was  excluded, 

▼an  V,  Missouri   Pac.  R.  Co.,  97  Mo.  The  proper  practice  would  be  to  indi- 

X13;    Keens    v.   Robertson,  46   Neb.  cate  by  number  the  questions  and  an- 

637.  swers  of  the  excluded  matter.    Brnndon 

Soffloiency  of  Incorporation  In  Becord.  v.Mullenix,  11  Heisk.  (Tenn.)  446. 

—Where  depositions  are  copied  into  As  to  Wliat  Part  was  Bead. — A  mo- 

the  transcript  and   the  bill  of  excep-  tion  below  to  suppress  parts  of  certain 

lions  refers  to  them  by  the  names  of  the  depositions  will  not  be  considered  on 

•witnesses,  it  is  a  sufficient  incorpora-  appeal  when   the   record   shows   that 

Xion  of  them  into  the  record.     The  a  part  only  of  the  depositions  objected 

Steamboat  Violet  v.  McKay,  23  Ark.  to  were  read  in  evidence,  and  fails  to 

543.  designate  what  portions  were  so  read 
m  Indiana  the  action  of  the  court  and   what    were    not.      Scott    v.   In- 

in  improperly  sustaining  or  overruling  dianapolis  Wagon  Works,  48  Ind. 
a  motion  to  suppress  a  deposition,  or  75.  See  also  Rodman  v.  Kelly,  13 
anj  part  thereof,  is  ground  for  a  new    Ind.  377. 
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be  considered  on  appeal.*  Thus,  objections  cannot  be  made 
for  the  first  time  in  the  appellate  court  on  account  of  an  irregu- 
larity in  the  issuance  of  a  commission*  or  in  the  taking  of  the 
deposition,^  or  on  account  of  a  misnomer  of  the  parties,*  or  to 
the  notice,^  the  caption,®  or  certificate,'  or  for  want  of  the 
signature  of  the  witness,®  or  to  the  manner  of  filing .• 

While  this  rule  is  of  universal  application  with  regard  to  all 
objections  on  account  of  mere  irregularities,  it  is  also  applied  to 
substantial  objections,  as  to  the  incompetency  of  the  evidence*® 
or  of  the  witness.** 

c.  Action  of  Trial  Court  must  Appear. — In  addition  to 

the  rule  last  stated,  it  is  further  held  that  it  is  not  only  necessarj- 
that  an  objection  must  appear  to  have  been  made,  but  it  must 
also  appear  to  have  been  acted  upon  by  the  trial  judge,  otherwise 
it  will  not  be  considered  in  the  appellate  court,  but  will  be  deemed 
to  have  been  waived.** 

d.  Character  of  Objections  and  Exceptions.**— Objec- 
tions to  depositions  should  be  specific,  as  a  general  objection  will 
not  usually  be  considered  by  the  appellate  court,**  and  when  the 

1.  People  V.  Guidici,  loo  N.  Y.  507.  Linsey  v.  McGamon,  o  W.  Va.  160; 
See  infra^  XXV.  3.  Presumptions,  Beverley  v,  Brooke,  2  Leigh  (Va.)425. 

2.  Dickenson  v,  Davis,  2  Leigh  18.  I^rrott  v,  Byers,  40  CaL  614; 
(Va.)  401;  Coopwood  v.  Foster,  12  Hanks  v.  VanGarder,  59  Iowa  179; 
Smed.  &  M.  (Miss.)  718.  Scott  v.  Cook,  4  T.  B.  Mon.  (Ky.)  280; 

8.  Pelham  v.    Floyd,   9  Ark.   530;  Patrick  v.  Dav(Ky.  1896),  i  S.W.  Rep. 

Medland  v.   Walker  (Iowa,  1895),   64  477;  Paul  tr.Roger8,5T.  B.  Mon.cKj.) 

N.  W.  Rep.  797;  Roberts  v,  Jones,  2  164;  Patterson  v.  Hansel,  4  Bush(Ky.) 

Litt.   (Ky.)  88;  Clark  v.  Dibble,   16  654;  Corn  v.  Sims,  3  Mete.  (Ky.)  39i; 

Wend.  ({^.  Y.)  601 ;  Nobles  i*.  Hogg,  Statham  i'.  Ferguson,  25  Gratt.  (Va.) 

36  S.  Car.  322 ;  Newlin  v.  Newlin,  8  S.  38 ;  Fant  v.  Miller,  17 Gratt. (Va.)  227; 

&  R.  (Pa.)  41 ;   Dickenson  v,  Davis,  Vanscoy  v.  Stinchcomb,  29  W.  Va.  263. 

2  Leigh  (Va.)  401.  EzoQ>tloii   ReaerrMl.  —  Even    if  the 

4.  Merchants'  Despatch  Transp.  Co.  court  below  has  decided  errooeouslT 

V,  Leysor,  89  III.  43.  upon  the  exceptions,  such  error,  unlea 

6.  Dill  V,  Camp,  22   Ala.   249 ;  Mc-  excepted  to  at  the  time,  is  waived,  and 

Coy  V.  People,  71  III.  11 1;  Steptoe  v.  furnishes  no  ground  of  reversal,  (^m 

Read,   19  6ratt.    (Va.)    i;    Linsey  t;.  v.  Sims,  3  Mete.  (Ky.)  391. 

McGannon,  9  W.  Va.  160 ;  Cameron  v,  Ih  Virginia  and  West  VUgtnla,  where 

Cameron,  15  Wis.  i.  an   objection   to    a  deposition   on  the 

6.  Morgan  v,  Corlies,  8x  111.  72.  ground  of  incompetency  Is  not  brought 

7.  Cameron  v.  Cameron,  15  Wis.  i.  to  the  notice  of  the  court  at  the  hear- 

8.  Win  ton  v.  Little,  94  Pa.  St.  65.  ing  otherwise  than  by  an  exception,  it 

9.  Byington  v,  Moore,  62  Iowa  470.  may  be  passed  upon  by  that  court,  and 

10.  Warren  v,  Warren,  105  111.  568;  whether  so  passed  on  or  not,  may  be 
Merchants'  Despatch  Transp.  Co.  v.  passed  upon  by  the  appellate  court. 
Leysor,  89  111.  43;  Hampton  f.  Meek,  Statham  v.  Ferguson,  25  Gratt.  (Va.) 
(Ky.  1891)  15  S.  W.  Rep.  521;  Wat-  38;  Beverly  v.  Brooke,  2  Leigh  (Va.) 
son  V.  Race,  46  Mo.  App.  546 ;  Shea  v,  425 ;  Mohawk  Bank  v.  Atwater,  2  Paige 
Mabry,  I  Lea  (Tenn.)  319;  Birdsong  (N.  Y.)  60;  Middlcton  v.  White,  5  W. 
V,  Birdsong,  2  Head  (Tenn.)  289;  Gunn  Va.  572 ;  Vanscoy  v,  Stinchcomb,  29  W. 
V.  Mason,  2  Sneed  (Tenn.)  637;  Whit-  Va.  263. 

ing  V,  Gould,  i  Wis.  195.  18.  See  also  supra^  XVIII.  a.  Ifos- 

11.  Respass  v.  Morton,  Hard.  (Ky.)     »tfr  of  Objecting, 

334;  Allen  t>.  Hightower,  21  Ark.  316;  14.  Whitlevf.  Davis,  I  Swan  (Tenn.) 
McCarron  v,  Cassidy,  18  Ark.  34.  333 ;  South  wick  t».  Berry,  i  Pin.  (Wis.) 
Contra^  Rose  v.  Brown,  1 1  W.  Va.  I32 ;    559. 
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objection  is  based  upon  one  ground,  no  other  ground  can  be 
argued  under  it.* 

Spedile  Ezeeptloiu. — It  has  also  been  held  essential  that  the  excep- 
tions to  rulings  upon  depositions  should  be  specific* 

e.  Harmless  Error. — The  appellate  court  will  not  interfere 
with  the  erroneous  ruling  of  the  trial  court  upon  a  deposition 
when  it  appears  that  the  error  was  without  prejudice.* 

/.  Review  of  Discretion. — The  appellate  court  will  not 
review  the  action  of  the  trial  court  upon  depositions  when  such 
action  is  based  upon  a  judicial  discretion,*  except  where  there  is 
a  palpable  abuse  thereof^  or  it  is  harshly  or  improperly  exer- 
cised.* It  has,  however,  been  held  that  the  action  of  the  trial 
court  is  revisable  when  it  appears   that  it  did  not  attempt  to 

B4«et]on  of  Part  of  Bepotdtlon. — And  in  evidence.    Templeton  v.  Hunter,  lo 

where  a  general    objection   is   inter-  Ind.  380. 

posed,  the  fact  that  parts  of  a  deposi-  Where  tho  Brldeace  Is  of  Vo  Value. — 

tion  were  rejected  will  not  render  the  Where  a  deposition  was  erroneouslj 

refusal  of  the  court  to  sustain  the  ob-  suppressed   hy  the  court  because  of 

jection  to  a  greater  extent  available  a  defect   in  the   indorsement   on  the 

error.     Hatchett   v.  Gibson,  13  Ala.  envelope  and  in  the  certificate, of  the 

588.  officer  taking  the  same,  but  the  con- 

Inoompetaiey  of  Teetfnioay. — A  gen-  tents  of  the  deposition  showed  that  the 

eral  objection  to  a  whole  deposition  on  evidence  was  so  indefinite  and  uncer- 

tlie  ground  of  incompetency  of  testi-  tain  as  to  render  it  of  no  value,  it  was 

monj^  is  too  vague  and  imperfect  to  be  held  that  the  suppression  of  the  depo- 

considered  on  appeal.     Smith  v.  Mc-  sition  was  not  sufiicient  error  to  re- 

Gregor,  96  N.  Car.  lox.  quire    a    reversal    of    the   judgment. 

Ineompeieiifiy  of  Wltaeia. — A  general  Whittaker  v,  Voorhees,  38  Kan.  71. 

objection  to  a  deposition  not  specific-  So  also  when  the  motion  to  strike  out 

silr  raising  the  question  of  the  com-  testimonj  which  was  not  relevant  to 

petency  of  the  witness  will  not  be  con-  any   issue  was  overruled.    Snyder  v, 

sidered   on   appeal.     Preslar  v.  Stall-  Snyder,  50  Ind.  492. 

worth,  37  Ala.  402.  And  In  Alabama  it  is  said  that  the  ap- 

Conira^  Whitley  v,  Davis,  i  Swan  pellate  court  will  not  inquire  whether 

(Tenn.)  333.  or  not  a  deposition  was  properly  sup- 

1.  Hanks    v.  Van  Garder,  59  Iowa  pressed  if  it  appears  from  the  record 

179;   Shea  z*.  Mabry,  i   Lea  (Tenn.)  that  the  testimony  contained  therein 

319.     See  also  Jeter  v,  Taliaferro,  4  was  immaterial.     Cowen  v,  Eartherly 

Munf.  (Va.)  80;  Sheldon  v.  Wood,  2  Hardware  Co.,  95  Ala.  334. 

Bosw.  (N.  Y.)  267.  4.  in  Kassaohusetts  the  discretion  of 

i.  Valton  T'.  National  Fund  L.  As-  the  presiding  justice  in  the  court  below 

^ur.  Co.,  20  N.  Y.  32;  Memphis,  etc.,  to  find  that  the  failure  to  file  deposi- 

Packet  Co.  v,  Pikey,  142  Ind.  304.  tions  after  opening  within  the  timelim- 

3.  Smith  V,  McDonald,  3  Ind.  App.  ited  by  rule  was  caused  by  accident,  and 

49;  State  V.  Dunn,  60  Mo.  64;   Don-  to  order  them  to  be  refiled,  is  not  re- 

nell  V.  Thompson,  13  Ala.  440.  visable.      Corcoran  v.  Batchelder,  147 

VenUet  Ualnfluenoed  by  AdmisslOB. —  Mass.  541. 

A  judgment  will  not  be  reversed  on  In  Georgia  the  discretion  of  the  court 

account  of   the    erroneous  admission  in  refusing,  after  the  trial  of  a  case  has 

of  a  deposition  if  it  appears  that  the  begun,  to  compel  a  commissioner  who 

verdict  of  the  jury  which   tried  the  has  taken  a  deposition  to  produce  it 

case  could  not  properly  have  been  dif-  will  not  be  interfered  with  where  it  does 

ferent  if  the  deposition  had  been  ex-  not  appear  that  any  injustice  has  been 

eluded.  Robbinst^.  Lincoln,  12  Wis.  I.  done.     Harrison  v.  Kiser,  79  Ga.  588. 

Bepoitttoii  Wot  Eead. — No  harm  can  5.  Fantv.Miller,  i7Gratt.(Va.)i87; 

result  from   the   erroneous  ruling  in  Carter  v.  Edmonds,  80  Va.  58. 

admitting  a  deposition  if  it  is  not  read  6.  Royer  v.  German,  48  Mo.  App.  510. 
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exercise  its  discretion.*     But  this  rule  may  be  said  to  turn  upon 

the  question  as  to  what  matters  are  discretionary  in  the  different 
jurisdictions.* 

3.  Presumptions— ^z.  As  TO  Acts  of  Officer. — The  appellate 

court  will  indulge  no  presumption  against  the  identity  of  the 
officer  appearing  to  have  taken  a  deposition,*  or  against  his 
authority,*  or  against  the  performance  of  his  duties  as  required 

1.  Pratt  V,  Battles,  34  Vt.  391.  AUUty  of  WltneBi  to  Attond.—The  ex- 

2.  Admitting  Second  Deposition. — The  ercise  of  discretion  in  determining  the 
action  of  the  trial  court  in  aUowing  ability  to  attend  of  a  witness  whose 
the  reading  of  a  second  deposition  re-  deposition  has  been  taken  is  reviewable, 
taken  without  a  previous  order  was  Parks  v,  Dunkle,  3  W.  &  S.  (Pa.)  291. 
held  to  be  the  exercise  of  such  discre-  Orantlng  or  Refli^ng  Order  to  Retake.^ 
tion  as  would  not  be  interfered  with  The  refusal  bj  the  court  to  permit  depo- 
on  appeal.  Herbert  v,  Hanrick,  16  sitions  to  be  retaken  is  no  ground  for 
Ala.  501.  So  also  when  it  was  taken  a  new  trial  in  the  appellate  court,  it 
without  an  order.  Broadnax  v.  Sulli-  being  discretionary  with  the  court  be- 
van,  39  Ala.  320;  Hester  f.  Lumpkin,  low  to  permit  it  or  not.  Barton  v. 
4  Ala.  509.  Morphis,  4  Dev.  (N.  Car.)  240. 

Bejectlng  Second  Deposition. — The  ex-  U nless  an  order  for  the'second  exami- 

ercise  of  discretion  by  the  chancellor  nation  is  palpably  erroneous,  the  ap* 

in  excjuding  a  retaken  deposition   is  pellate   court  will  not  revise  the  dis- 

not  subject  to  supervision  in  the  ap-  cretionary  action  of  the  court  in  making 

pellate  court,  except  in  cases  where  the  order.     Carter  v.  Edmonds,  80  Va. 

great  hardship  will   result.     Shea  v,  58;  Fant  r.  Miller,  17  Gratt.  (Va.)  187. 

Mabry,  i  Lea  (Tenn.)  319.  The   appellate  court  will  not  revise 

Beaaonableness  of  Notice.  —  And  the  the  action  of  the  trial  court  in  order- 
appellate  court  has  refused  to  review  ing  a  deposition  to  t>e  taken  during  the. 
the  action  of  the  trial  court  in  deter-  term  or  pending  the  trial  upon  notice, 
mining  the  question  of  reasonableness  unless  the  question  is  expressly*  reserved 
of  notice.  Gerrish  v.  Pike,  36  N.  H.  by  the  trial  judge  for  its  consideration. 
510;  Parsons  r.  Boyd,  20  Ala.  112;  Deming  r.  Foster.  42  N.  H.  165. 
Nelms  V.  Kennon,  &  Ala.  329;  Cul-  Suppression  alter  Allowing  By^wifwn^ 
lom  V.  Smith,  6  Ala.  625 ;  Darling  v,  tlon. — The  action  of  the  chancellor  in 
Woodward,  54  Vt.  loi ;  Sing  Cheong  suppressing  a  deposition  after  allowing 
Co.  T'.  Yung  Wing,  59  Conn.  535.  a  witness  to  be  examined  provisionally 

But  a  decision  by  the  court  below  is  discretionary  and  cannot  be  reviewed 

that  as  a  matter  of  law  the  notice  given  on  appeal.     Hall  v,  Pegram,  85  Ala. 

was  reasonable,   although   it  was  ad-  522. 

mitted  that  the  notice  of  taking  was  so  Taken  after  Time  Fixed. — ^The  discre- 

short  that  the  adverse  party  was  un-  tion  of  the  court  in  admitting  deposi- 

able  to  procure  counsel  or  to  be  pres-  tions  after  the  time  fixed  for  closing  the 

ent  himself,  is  revisable.      Kimpton  v.  proofs  will  not  be  interfered  with  in  the 

Glover,  41  Vt.  283.  absence  of  any  proof  that  there  has  been 

Refusal  of  Continnance. — The  refusal  an  abuse  of  discretion.    Mix  v.  Bald- 

of  a  continuance  on  the  ground  of  sur-  win,  156  111.  313. 

prise  in  the  exclusion  of  a  deposition  8.  See  supra,  XV.  2.  a.  Identity  and 

is  discretionary  with  the  trial  judge.  Qualification  of  Officer. 

Borland  v,  Chicago,  etc.,  R.  Co.,  78  Where  a  commission  is  returned  by 

.owa  94.  a  person  with  the  same  name  as  the 

Deposition  of  Nonresident. — The  exer-  commissioner  to  whom  it  was  directed, 

cise  of  discretion  by  the  trial  court  in  there  is  a  presumption  of  identity,  and 

admitting  a  deposition  taken  without  the  decision  of  the  court  below  on  that 

ttie  state,  as  to  which  the  magistrate  has  question   will    not   be  reversed  unless 

isiiled  to  comply  with  the  statutorv  re-  there  exists  in  the  record   something 

quirements,  will  not  be  reviewed.  Utiles  to  rebut  the  presumption  of  identity, 

f.  Allen, 5  Allen  (Mass.)  320.    See  also  Wallace  v,  McElevy,  a  Grant's  Gas. 

supra,    XVII.   Introduction    in    Evi-  (Pa.)  44. 

dence,  4.  Lyon  v,  Ely,  24  Conn.  507. 
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by  law.* 

b.  As  TO  Notice. — So  the  appellate  court  will  presume  in 
favor  of  proper  notice  where  the  record  does  not  show  the  con- 
trary and  the  deposition  was  read  in  the  trial  court.* 

c.  As  TO  Existence  of  Conditions.— When  the  trial  court 

passes  upon  the  question  of  the  existence  of  proper  conditions 
for  the  admission  of  a  deposition,  the  presumption  will  be  in 
favor  of  the  action  of  the  trial  court  when  the  record  fails  to 
show  the  nonexistence  of  such  conditions.* 

d.  Other  Presumptions. — Generally  the  appellate  court  will 
presume  in  favor  of  the  action  of  the  lower  court  when  there  is 
nothing  in  the  record  inconsistent  with  such  presumption.* 
Thus  it  will  be  presumed,  in  the  absence  of  all  proof  to  the  con- 
trary, that  the  lowef  court  discharged  its  duty  in  issuing  a  com- 
mission;* so,  also,  it  will  be  presumed  that  sufficient  cause  was 
shown  for  suppressing  a  deposition  where  the  record  simply 
indicates  that  it  was  suppressed  "  for  cause  shown."®  And  when 
the  admissibility  of  a  deposition  in  the  trial  court  depends  upon 
the  determination  of  a  question  of  fact,  it  has  been  held  that  the 
finding  will  not  be  disturbed.''' 

1.  Sheldon  t;.  Wood,3Bo8w.  (N.  Y.)  J.  L.  305;  Sullivan  t;.  Missouri  Pac.  R. 
267;  Greene  v.  Tally,  39  S.  Car.  338.        Co.,  97  Mo.  113. 

Administration  of  Oath  in  Presence  of  4.  Estep  v,  Larsh,  21  Ind.  183 ;  Black- 
Officers. — Where  the  certificate  showed  burn  v.  Morton,  18  Ark.  384. 
that  the  witness  was  sworn,  but  did  not  6.  Calvert  v,  Coxe,  i  Gill  (Md.)  95 ; 
show  the  oath  to  have  been  adminis-  Cherry  v.  Baker,  17  Md,  75 ;  Damb- 
tered  in  the  presence  of  the  officer,  it  was  mann  v.  White,  48  Cal.  439;  Thomas 
held  that  the  court  would  presume  that  v,  Davis,  7  B.  Mon.(Kj.)  227. 
it  was  so  administered.     Vaughan  v.  6.  Reese  v.  Beck,  9  Ind.  238. 
Blanchard,  2  Dall.  (Pa.)  192.  Interrogatozles     Not     Appearing.  — 

2.  Garner  v.  Cutler,"  28  Tex.  176;  Where  the  interrogatories  do  not  ap- 
Scott  V.  Indianapolis  Wagon  Works,  pear  the  appellate  court  will  not  as- 
48  Ind.  75  ;  Hyde  v,  Benson,  6  Ark.  sume  that  answers  given  were  war- 
396 ;  Hinckley  v,  Beckwith,  33  Wis.  ranted  by  them,  where  they  were  cx- 
328.  eluded  as  hearsay.    Harrison  Wire  Co. 

Bervloe  of  Notice. — ^And  the  presump-  v,  Moore,  55  Mich.  610. 
tion  in  the  reviewing  court  is  in  favor  Answers  Not  Appearing. — But  where 
of  the  interpretation  placed  by  the  there  was  an  objection  to  the  compe- 
court  below  on  its  own  rule  relative  tency  of  the  witness  and  the  material- 
to  the  service  of  notice  of  a  rule  to  ity  of  the  testimony  noted  upon  inter- 
take  depositions.  Fleming  v.  Beck,  rogatories,  and  the  answers  to  the  inter- 
48  Pa.  St.  309;  Thompson  v,  Milford,  rogatories  do  not  appear  in  the  record 
7  Watts  (Pa.)  442;  Ives  v.  Niles,  5  on  appeal,  and  there  is  no  finding  that 
Watts  (Pa.)  323;  Matthews  I'.  Dare,  the  answers  were  not  material  to  the 
20  Md.  248.  issue,  the  appellate  court  will  presume 

8.  Hunsinger  t»,  Hofer,  no  Ind.  390;  that  the  court  below  considered  the  wit- 

Lrouisville,  etc.,  R.  Co.  v,  Hubbard,  116  nesses  competent  and  the  evidence  ma- 

Ind.  193;  Stoddard  v.  Hill,  38  S.  Car.  terial.     Parks  v.  Smith,  155  Mass.  26. 
385;  Lockhart  v,  Mackie,  2  Nev.  294.        7.  Killian  v.  Augusta,  etc.,  R.  Co., 

Where  a  deposition   has  been  ad-  79  Ga.  234;   Williams  v,  Rawlins,  33 

mitted  on  the  trial  of  the  cause,  the  Ga.  117;  Bailey  v.  Brooks,  11  Heisk. 

appellate  court  will  presume  that  the  (Tenn.)  i;  Nelms  v.  Kennon,  88  Ala. 

witness  was  out  of  the  state  at  the  time  329. 

of  the  trial,  unless  it  appear  to   the        Foreign  Laws.  —  Where  it  does  not 

contrary.     Burley  v,  Kitchell,  20  N.  appear  that  a  deposition   taken  In  a 
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4.  Order  for  Commission — Appealability. — ^As  a  general  rule  an 
order  granting  a  commission  to  take  a  deposition  is  not  an  appeal- 
able order,  being  such  an  action  as  rests  in  the  discretion  of  the 
court  and  one  which  does  not  affect  the  substantial  rights  of  the 
parties  as  contemplated  by  the  statutes  on  that  subject,^  except 
where  there  has  been  an  abuse  of  discretion  in  grantii^  the 
order.^  But  an  order  granting  an  open  commission  to  examine 
orally  unknown  and  unnamed  witnesses  in  a  foreign  state  has 
been  held  to  be  such  an  order  as  affects  the  substantial  rights  of 
the  party,  and  as  such  to  be  appealable.' 

BflAudng  tlM  Order. — So,  also,  an  order  refusing  a  commission  to  take 
depositions  has  been  stated  to  be  such  an  order  as  affects  sub- 
stantial rights.^ 


foreign  state  purported  to  have  been  Qrdwlppoliittaf  BlaMdi 

taken  according  to  its  laws,  sucli  laws,  — ^In  McLean  v,  Adams,  45  Hun  (S. 

if  different  from  the  laws  of  the  state  Y.)  189,  it  Is  held  that  an  order  tp- 

wherein  the  commission  was  issued*  pointing  a  oomniisaioner  who  is  biased, 

are  facts  to  be  determined  by  the  court  to  take  testimony  hi  a  foreicn  oonntij, 

below  from  its  own  knowledge  of  such  is  appealable,  and  the  parties  affected 

laws  and  from  proper  evidence  thereof,  thereby  need  not  wait  for  the  return 

Johnson  v.  Perry,  54  Vt.  459.  of  the  commiasion  and  moive  to  sop- 

1.  See  supra^  XXV.  a.  f.  Review  press. 

of  Discretion.    Wallace  9.  American  4.  Wallace     v.    American    Linen 

Linen  Thread  Co.,  46  How.  Pr.  (N.  Thread  Co.,  a  Tbomp.  &  C  (N.  Y.) 

Y.  Supreme  Ct.)  4ci;   Treadwell  v,  574. 

Pomeroy,  a  Thomp.  £  C.  (N.  Y.)  470 ;  OoamlsalonBocalory. — ^But in Anonj- 
Matter  of  Plumb,  135  N.  Y.  661.  mous,  59  N.  Y.  314,  it  was  held  thit 
It  is  not  appealable  as  **an  order  the  refusal  of  the  court  to  issue  a  coin- 
involving  the  merits  of  the  action  or  mission  rogatory  to  take  the  deposi* 
some  part  thereof."  Chouteau  v.  tion  of  a  foreign  witness,  soch  coin- 
Parker,  a  Mimu  118.  mission  not  being  the  modie  anthoriied 

2.  See  cases  In   note    immediately  bj  statute  for  the  taking  of  such  teiti- 
preceding.  mony,  and  the  matter  resting  tolely 

a^emison  tr.  Cltiaens'  Sav.  Bank,  85  within  the  discretion  of  tbe  court,  wii 

K.  Y*  5|6;  Anoigrinous,  59  N.  Y.  3Z4«  not  an  appealable  order. 
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By  Robert  Grattan. 

I.  Dehhitiok  ahb  Natube,  644. 

n.  JUBIBDIOTIOK,  645. 

m  Pabtibs,  645. 

1.  Plaintiff,  645. 

a.  Generally,  645. 

b.  Particular  Penam^  647. 

2.  Defendant,  648. 

IT.  JOIHDIB  07  PABTIBS^  649. 

1.  Plaintiff,  649. 

2.  Defendant,  649. 

T.  Xlbctiok  07  AcTiom,  649. 
TL  Sexahb,  650. 
TBL  The  Declabatiok,  65  r. 

1.  Generally,  651. 

2.  Description  of  Property,  652. 

a.   Generally,  652. 

^.  Reasonable  Certainty,  653. 

r.    Value,  653. 

^.  Demand,  653, 

Tin.  Plbas,  653. 

1.  Generally,  653. 

2.  A^  Detinet,  654. 

3.  Aw  Darrein  Continuance,  655. 

DL  Betebus,  656. 

1.  Generally,  656. 

2.  .^df»/  ^  7/V/rf  iW  Plaintiff,  657. 

3.  Statute  of  Limitations,  658. 

X.  Teboict,  658. 

1.  Generally,  658. 

2.  Assessing  Value,  658. 

3.  Ar/rVi/  Finding,  660. 

XL  Jui>0]lB]rT,66i. 

1.  Generally,  661. 

2.  ^<7fwi  offudgment,  662. 
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Zn.  AcTioir  OK  DBinnrB  Bobb,  663. 
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Beflnition  and  Nature.  DETINUE,  Deinition  and  Hatva 

CROSS-REFERENCES. 

As  to  tke  Similar  Actions  of  Reflemn  and  Trover,  see  articles  REPLEVIN; 
TROVER. 

I.  DEFlHlTlOir  AKD  Natube. — Detinue  is  a  common-law  action 
which  lies  for  the  recovery  of  personal  chattels  in  specie,  where 
the  same  are  unlawfully  detained,  or  for  damages  for  their  unlawful 
detention.*  Detinue  has  been  said  to  be  "the  connecting  link 
between  actions  upon  contract  and  for  wrongs  independently  of 
contract."  * 

1.  Bouv.  Law.  Diet. ;  Stephen,  Plead-  for  the  wager  of  law  being  allowed  in 

ing  47 ;  i  Chitty  on  Pldgs.  136.  debt  and  detinue  is  some  one's  idle 

Detinue  is  defined  in  the  old  books  guess,  due  to  mere  ignorance  of  the 

as  a  remedy  founded  upon  the  delivery  earlier  history. 

of  goods  by  the  owner  to  another  to  8.  Whitfield   v,  Whitfield,  44  Miss, 

keep,  who  afterwards  refuses  to  rede-  264.     See  also   Catlett  v,  RusselK  6 

liver  them.    Peirce  v.  Hill,  9  Port.  Leigh  (Va.)  362;   Salter  v.  Pearce»  4 

(Ala.)  154.  Ala.  669. 

It  was   formerly  held   that  detinue  Ex  Oontraota  or  ex  Ddlelo. — ^At  first 

could  not  be  maintained  unless  the  de-  it  was  considered  "difiicult  to  decide 

fendant  came  lawfully  into  the  posses-  whether    detinue    should    be   classed 

sion  of  the  goods.     Lawson  v.  Lay,  24  among  forms  of  action  ex  contractu  or 

Ala.  188;  3  Black.  Com.  152.     Chitty,  should  be  ranked  with  actions  e^dt- 

however,   says    that  this   doctrine  is  //c/0;  but  it  has  come  to  be  considered 

erroneous,  and  that  it  is  the  proper  as  an  action  for  tort,  the  gist  of  the 

specific  remedy  for  the   recovery   of  action  not  being  the  breach  of  a  con- 

the  identical  chattels  personal,  when  tract,  but  the  wrongful  detainer.  Whit- 

they  have  not  been  taken  in  distress,  field  v.  Whitfield,  44  Miss.  264.    But 

3  Black.  Com.  152,  Chitty*s  note.  see  Luke  v,  Marshall,  5  J.  J.  Marsh. 

Lord  Coke's  Definition.  —  Lord  Coke  (Ky.)   353,   where  it    was    held   that 

said   of  the   action   of  detinue  :     **  It  detinue  is  not  strictly  an  action  ex  de- 

lyeth  where  any  man  comes  to  goods,  lictOy  but   resembles  debt  more  than 

eyther  by  delivery  or  by  finding.     In  trespass. 

this  writ  the  plain  tiff  e  shall  recover  the  It  is  an  action  somewhat  peculiar  in 
thing  detained,  and  therefore  it  must  its  character  and  in  its  nature,  and  it 
bee  so  certatne  as  it  maybe  knowne,  may  be  very  difficult  to  decide  whether 
and  for  that  cause  it  lyeth  not  for  it  should  be  classed  among  forms  of 
money  out  of  a  bagge  or  chest ;  and  so  actions  '  ex  contraciu  or  should  be 
of  corne  out  of  a  sacke,  and  the  like,  ranked  with  actions  ex  delicto.  The 
these  cannot  be  knowne  from  other."  right  to  join  detinue  with  debt,  and  to 
Coke  Lit.  286^;  Brown  v.  Ellison,  55  sue  in  detinue  for  not  deliverinp  gocd* 
N.  H.  556.  in  pursuance  of  the  terms  of  a  bail- 
Wager  of  Law. — The  action  of  detinue  ment  to  the  defendant,  seem  to  afford 
**  was  formerly  very  little  used  in  Eng-  ground  for  considering  it  rather  a?  .^n 
land,  because  the  defendant  was  per-  action  ex  contraciu  than  an  action  of 
mitted  to  wage  his  law ;  that  is,  to  tort.  On  the  other  hand,  it  seem*  thai 
exculpate  himself  on  oath,  and  thereby  detinue  lies  although  the  defendant 
defeat  the  plaintiff  ofhis  remedy,  which  wrongfully  became  the  possessor 
privilege  was  originally  grounded  on  thereof  in  the  first  instance  without 
the  confidence  that  the  bailor  reposed  relation  to  any  contract.  And  it  has 
in  the  bailee,  and  the  like,  from  which  recently  been  considered  as  an  action 
arose  a  strong  presumption  that  the  for  tort,  the  gist  of  the  action  not  be- 
defendant  was  worthy  of  credit.*'  ing  the  breach  of  contract,  but  the 
Danley  v.  Edwards,  i  Ark.  444;  3  wrongful  detainer,  i  Chitty  on  Pldgs. 
Black.  Com.  152.  136. 

PollockonTorts,p.i  I,  note,  says  that  In  the  case  of  Shippen  v.  Tisnkers- 

the  reason  given  by  Blackstone,  p.  152,  ley,  13  Fed.  Rep.  537,  it  was  said  that 
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V 

Mbdeni  Piraetioe. — The  common-law  action  of  detinue  has  fallen 
very  much  into  disuse  in  later  times,  and  has  been  superseded  by 
the  actions  of  trover  and  replevin  as  modified  by  statute,  or  by 
the  statutory  action  for  the  recovery  of  chattels  in  specie.^ 

n.  JUBIBBICTIOir. — It  seems  that  detinue  or  its  statutory  sub- 
stitutes follows  the  general  rule  in  regard  to  jurisdiction,  and  may 
be  brought  in  the  county  where  the  property  or  some  part  thereof 
is  situated.* 

EL  PABTIE8— 1.  Plaintiff—^.  Generally. — ^The  usual  plaintiff 
in  such  action  is  the  party  who,  at  the  commencement  of  the  suit, 
has  a  general  or  special  property  in  the  chattels  sued  for  and  the 
right  to  the  immediate  possession.*     In  the  absence  of  actual 

the  distinction  between  actions  found-  a  party  to  the  suit,  and  affidavit  and 

ed  in  contract  and  those  founded  in  bond  be  executed  as  required  by  law 

tort  is,  in  general,  very  clearly  defined,  in  cases  of  trial  of  right  of  property, 

If  the  cause  of  action  is  a  wrong,  with  when    levied   upon   by  writ  of   fieri 

a  resulting   injury,    the  action  is  ex  /aci a j,  the  property  must  be  delivered 

delicto.    The   sale    of    forged   bonds,  to  the  claimant,  and  the  affidavit  and 

with  a  knowledge  of  the  forgery,  is  a  bond  be  returned  by  the  officer  having 

tort  dependent  upon  a  contract,  and  a  in  charge  the  property  claimed,  with 

suit  to  recover  the  consideration  paid  the  summons,  upon  which  the  same 

may  properly  be  maintained  either  as  proceedings  must  be  had  as  in  other 

an  'action  ex  d'elicfo  for  breach  of  duty  trials  of  the  right  of  property.    White 

eras  an  action  ex  contractu  for  breacjfi  v.  Sheffield,  etc.,  St.  R.  Co.,  90  Ala. 

of  contract.  353. 

From  history  it  apppears  that  the  Texas. — In  Texas  the  doctrine  of  the 
action  of  detinue  was  originally  no  common-law  action  of  detinue  govern*^ 
other  than  the  action  of  debt  in  the  in  .suits  for  specific  property.  O'Shea 
detinet  instead  of  debt,  i  Chitty  on  v,  Twohig,  9  Tex.  336. 
PIdgs.  136,  n.  d"  ;  i  Reeves  Hist.  E.  lUinols. — The  action  of  detinue  has 
Law  261,  333,  336;  3  Reeves  Hist.  E.  not  been  abolished  in  Illinois.  Robin- 
Law  66,  74.  son  V.  Peterson,  40  III.  App.  132. 

1.  Code  Ala.,  §  2942 ;  Pickens  v.  OH-  2.  Iowa  Code,  §  3225 ;  Goldsmith  v. 
ver,  29  Ala.  537 ;  Jones  v.  Pullen,  66  Willson,  67  Iowa  667. 
Ala.  309;  Townsend  V.  Brooks,  76  Ala.  S.  Whitfield  v.  Whitfield,  44  Miss. 
310;  Jones  V.  Anderson,  76  Ala.  430;  267;  Shepard  v.  Edwards,  2  Hayw. 
Vinson  v.  Ardis,  81  Ala.  271;  Wood  (N.  Car.)  186;  Reese  v.  Harris,  27  Ala. 
r.  Coman,56  Ala.  283;  Glass  v.  Pi  nek-  301;  M'Dowell  v.  Hall,  2  Bibb  (Ky.) 
ard,  56  Ala.  592;  Wright  v.  Ross,  2  610;  Cooper  v.  Watson,  73  Ala.  254; 
Greene  (Iowa)  266;  Chandler  v.  Jones,  Huddleston  v.  Huey,  73  Ala.  215; 
56  Ala.  595;  Johnson  v,  McLeod,  80  Yonge  f.  Shepperd,  44  Ala.  315;  Hen- 
Ala.  433;  White  V,  Sheffield,  etc.,  St.  derson  v.  Felts,  58  Ala.  590*;  Gafford 
R.  Co.,  90  Ala.  253.  V.  Stearns,  51  Ala.  442;  State  Bank  v. 

DistiBetion  between  tlie  Aetions. — The  Barnes,  82  Ala.  607. 
statutory  action  for  the   recovery  of        To    maintain   detinue   the  plaintiff 

chattels   in     specie  differs    from   the  must  have,  at  the  time  his  action  is 

common-law  action  of  detinue  only  in  commenced,  a  general  or  special  prop- 

the  superadjdition  of  certain  statutory  erty  in  the  chattel  sued  for  and  the 

provisions  and  powers.     Jones  v.  An-  right  to  its  immediate  possession;  and 

derson,  76  Ala.  430.  if    he   has   never  had    the  immediate 

Alabama  Statute.  —  When  a  suit  is  possession  he  cannot  recover  without 

brought  for  the  recovery  of  personal  showing  a  legal  title.     Reese  v,  Har- 

property  in  specie  under  the  provisions  ris,  27  Ala.  301. 

of  Code  Ala.,  4  2717,  and  the  defend-         When  a  chattel  is  converted  and  the 

ant  shall  neglect  for  five  days  to  give  conversion  is  known  to  the  owner  he 

bond  as  required  therein,  if  the  prop-  cannot  by  sale  transfer  title  to  another, 

erty  seized  is  claimed  by  a  person  not  so  as  to  enable  the  latter  to  sue  in  his 
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own   name.      Dunklin  v.   Wilkins,  5  its  nondelivery.      Beny  i'.  Berry,  31 

Ala.  199.  Iowa  415. 

At  common  law  the  title  to  the  per-  Contract  of  Bale. — If  the  owner  of 

sonal  property  of  an  intestate  is  cast  slaves  allowed  them  to  go  into  the  pos- 

upon  his  personal  representative  and  session  of  an  intended  purchaser,  un- 

not  upon  his  next  of  kin  ;  consequently,  der  an  executory  contract  of  sale,  which 

the  common  law  in  a  sister  state  re-  did  not  pass  the  legal  title,  he  could 

maining  unchanged,  it  was  held  that  a  recover  them  by  an  action  of  detinue; 

sole  distributee  in  such  state,  who  had  but  whether  he  proceeded  for  the  slaves 

never  had  possession  before  administra-  themselves,  or  for  their  agrees  price, 

tion  granted  or  distribution  made,  had  his  remedy  was  at  law  and  he  could 

not  such  a  title  to  the  personalty  as  not  come  into  equity.     Love  v.  Crook, 

would  sustain  detinue.     Reese  v.  Har-  37  Ala.  624. 

ris,  37  Ala.  301.  OooftmctlTe  Control. — Where  prop- 

PossosBton  at  TUno  of  Trial. — InShep-  erty  had  been  taken  from  the  posses- 
ard  V.  Edwards,  3  Hayw.  (N.Car.)  iSiS,  sion  of  the  defendant  under  a  search 
the  plaintiff  had  sold  one  of  the  slaves  warrant,  and  brought  to  a  justice  of 
sued  for;  subsequent  to  the  bringing  the  peace, who, on  hearing, discharged 
of  the  suit  and  pending  litigation,  the  the  seizure,  and  directed  the  sheriff  to 
court  directed  judgment  for  the  de-  restore  the  property  to  the  defendant, 
fendant  as  to  the  slave  sold,  and  held  and  suit  in  detinue  was  brought,  but 
that  the  plaintiff  must  have  the  right  before  the  property  had  actually  been 
of  possession  at  the  time  of  the  trial  restored,  it  was  held  that  the  defend- 
as  well  as  at  the  time  of  the  com-  ant  had  control  over  the  property,  and 
mencement  of  the  action.  Quoted  the  suit  might  be  maintained.  Hender- 
in  Whitfield  v,  Whitfield,  44  Miss,  son  v.  Felts,  58  Ala.  590. 
267.  Lien  for  ttie  Payment  of  Money. — Pes- 

Where  ttiere  liaa  Nerer  Been  Any  Poc-  session  and  ri^htof  possession,  accom- 

■eesion.— One  who   has   the  absolute  panied  by  a  hen  for  the  payment  of 

property  and  the  right  to  the  immedi-  money  advanced,  or  a  debt  previously 

ate  possession  may  maintain  detinue  contracted,    entitle    the    plaintiff    to 

although  he  never  had  actual  posses-  maintain  detinue  against  any  one  dis- 

sion.  McDowell  v.  Hall,  2  Bibb  (Ky.)  turbing    his    possession.     Gafford    v. 

610.  Stearns,  51  Ala.  442. 

Property    Berered   fk'om    Freehold.—  2.  Parsons  v.  Boyd,  20  Ala.  112; 

When  things  which  in  their  natural  Frierson  r.  Fricrson,  21  Ala.  549;  Bell 

state  form  part  of  the  freehold   and  v.  Hogan,  i  Stew.  (Ala.)  536;  Miller x;, 

are  severed  therefrom  and  converted  Eatman,  ix  Ala.  609;  Vinson  t;.  .\rdiSt 

into  chattels,  the  owner  may  maintain  81  Ala.  271. 

trover  or  detinue  for  them  if  they  are  A  contract  for  the  sale  of  one  hun- 
removed.  The  owner  cannot,  how-  dred  barrels  of  corn,  in  a  crib  contain- 
«ver,  maintain  either  of  these  actions  ing  a  larger  quantity,  nothing  being 
if,  at  the  time  of  the  severance,  he  had  done  to  separate  the  part  sold  from 
not  the  actual  or  constructive  pos-  the  residue,  does  not  vest  in  the  pur- 
session  of  the  land,  but  it  was  then  chaser  a  title  on  which  he  may  maintain 
held  and  occupied  adversely  to  him.  detinue  for  any  part  thereof.  War- 
Cooper  V.  Watson,  73  Ala.  254.  ten  v.  Strane,  82  Ala,  311. 

1.  Jackson   v.  Rutnerford,   73   Ala.  A  partner  who,  by  express  stipula- 

155;    Vinson   v.  Ardis,   81    Ala.   271;  tion  in  the  articles  of  partnership  (for 

Jones  V.  PuUen,  66  Ala.   310;   State  the  cultivation  of  a  farm),  has  a  lien 

Bank  v.  Barnes,  82  Ala.  607,  on  the  produce  of  the  farm,  etc.,  to 

Agreement  to  Deliver. — An  agreement  secure  the  payment  of  his  copartner's 
on  the  part  of  a  debtor  to  deliver  as  notes  for  a  half  interest,  and  is  author- 
security  to  his  creditor  certain  person-  iied  to  control  the  crops  grown  on 
al  property  will  not  enable  the  latter  to  said  farm  exclusively  and  to  sell  the 
maintain  detinue  therefor  in  case  of  cotton,  may  maintain  in  his  own  name 
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in  the  chattel  is  sufficient  as  against  a  wrongdoer.^ 

b.  Particular  Persons — Admiaiitratar. — The  action  of  detinue 
may  be  maintained  by  an  administrator,^  and  he  is  not  bound  at 
the  trial  to  produce  the  certificate  for  his  obtaining  letters  of 
administration,  unless  he  receives  notice  that  it  will  be  required.^ 

ExMotan. — So  the  action  may  be  maintained  by  an  execu- 
tor *  without  a  special  averment  in  his  declaration  of  his  right 
to  sue.* 

TnutMs. — Trustees  may  maintain  detinue  for  the  trust  property ,• 
and  cannot,  under  ordinary  circumstances,  resort  to  equity  for  that 
purpose.' 

Baiieai. — ^A  bailee  of  chattels  may  maintain  detinue  for  them 
upon  his  right  of  possession  as  bailee.^ 

an  action  of  detinue  for  the  cotton.  8.  G rice  v.  Jones,  i  Stew.  (Ala.)  254; 

Pierce  v.  Jackson,  56  Ala.  599.  Gox  v,  Robertson,  i  Bibb  (K7.)  604; 

Bqnitabla  Title. — ^An  equitable  title  Hughes  ?;.  Clayton,  3  Call  (Va.)  554; 

will  not  support  the  action.     Jones  v.  Walker  v.  Lauderdale,  17  Ala.  359. 

Anderson,  76  Ala.  427.  An  administratrix    who    had    been 

PartnanOUp    Morlgaca.  —  In  the  ab-  wrongfully  dispossessed  of  slaves  be- 

sence  of  actual  possession,  either  the  longing  to  the  estate  might  maintain  an 

legal  title  or  special  property,  accom-  action  of  detinue  for  them  in  her  indi- 

panied  with  the  right  of  immediate  vidual  name.     Walker  v,  Lauderdale, 

possession,  is  essential  to  maintain  det-  17  Ala.  359. 

inue  or  the   substitutional   statutory  8.  Hughes  v,  Clayton,  3  Call  (Va.) 

action,  and  where  the  only  title  of  the  554. 

plaintiff  was  a  mortgage  to  a  partner-  4.  Cox  v.  Robertson,  i  Bibb  (Ky.) 
ship  of  which  he  was  a  member,  it  604;  English  v.  McNair,  34  Ala.  40; 
was  held  that  since  the  legal  title  to  Lay  v.  I^wson,  23  Ala.  377 ;  Leather- 
partnership  assets  vests  in  the  partner-  wood  «.  Sullivan,  81  Ala.  458 ;  Cum- 
ship,  and  an  individual  member  has  no  mings  v,  Tindall,  4  Stew.  &  P.  (Ala.) 
separate  ownership  or  exclusive  right  357. 

of  possession,  the  plaintiff  could  not  5.  Cummings  v,  Tindall,  4  Stew.  &  P. 

recover.    Vinson  v.  Ardis,  81  Ala.  271.  (Ala.)  357. 

1.  Dozierv. Joyce,  8  Port.  (Ala.)  315;  9.  Baker  v.  Washington,  5  Stew.  & 

Stoker  v.  Yerby,  11  Ala.  322;  Miller  P.  (Ala.)  142;  Chambers  v.  Mauldin, 

V.  Eatman,  11  Ala.  609;  Huddleston  v.  4  Ala.  477;  Parsons  v.  Boyd,  20  Aia.  zz2. 

Huey,  73  Ala.  215.  Bur^lTliig  Tnutao. — When  personal 

Wliere  an  Adndnisfirator  Hade  a  Bala  property  is  conveyed  by  deed  of  trust  to 
without  an  order  of  court  to  that  effect,  two  trustees  with  power  to  sell  and  pay 
it  was  held  that,  although  a  purchaser  at  the  debts  intended  to  be  secured,  the 
such  sale  did  not  take  a  good  title,  still  survivor  of  the  trustees  has  the  entire 
he  might  maintain  an  action  of  detinue  legal  title  to  the  property  and  may 
against  the  wrongdoer  for  the  tortious  maintain  detinue  for  its  recovery.  Par- 
ting of  such  purchased  property,  sons  v.  Boyd,  20  Ala.  1 12. 
Traylor  v.  Marshall,  11  Ala.  458.  7.  Chambers  7^  Mauldin,  4  Ala.  477. 

PoMesslon  Aooompanied  wttli  a  caalm  8.  Walker  v.   Lauderdale,   17  Ala. 

of  Blgbt. — While  it  is  a  general  rule  361 ;  Boyle  v.  Townes,  9  Leigh  (Va.) 

that,  to  maintain  the  action  of  detinue,  158 ;  Sims  i;.  Boynton,  32  Ala.  353. 

the  plaintiff  must  have,  at  the  com-  If  a  bailee  is  deprived  of  his  posses- 

mencement  of  the  suit,  a  general  or  sion  during  the  term  by  a  third  person, 

special  property  in  the  chattel  sought  to  and  thereupon  notifies  his  bailor  that 

be  recovered,  as  against  a  mere  wrong-  he  declines  to  sue  for  the  recovery,  and 

doer  who  has  invaded  the  plaintiff's  pos-  requests  the  latter  to  sue,  the  bailor 

session,  a  recovery  may  be  had  on  the  may  maintain  detinue    against   such 

plaintiff's  prior  possession,  accom  pa-  third  person  without  waiting  for  the 

nied  with  a  claim  of  right.  Huddleston  termination  of  the  bailment.     Sims  v, 

V,  Huey,  73  Ala.  215.  Boynton,  32  Ala.  353. 
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2.  Defendant — 0«ne»Uy. — The  defendant  in  an  action  of  detinue 
is  usually  the  party  who  detains  the  property  sought  to  be  recov- 
ered.* 

Adminiitraton. — The  action  may  be  maintained  against  an  admin- 
istrator  where  he  has  succeeded  to  the  possession  of  a  chattel 
which  his  testator  or  intestate  enjoyed  up  to  the  time  of  his 
death* 

Ezeonton. — So,  also,  subject  to  the  same  rule,  an  executor  may  be 
made  party  defendant  to  such  a  suit.' 

BeviTal  of  Aetlon. — Detinue  brought  against  a  testator  and  pending 
at  his  death  may  be  revived  by  scire  facias  against  his  executor,  if 
the  chattel  demanded  actually  came  to  the  executors  possession;^ 

1.  Lightfoot  V,  Jordan,  63  Ala.  224.    his  testator  did  not  detain.     Catlett  v. 
If   a  party  who   has  possession   of     Russell,  6  Leigh  (Va.)  360. 

personal  property /«r  autre  vie  hires  No  Demand  Nocenazy. — ^The  ezecuior 

it  out  for  the  usual  period  of  hiring  of  a  loanee  is  liable  for  his  own  deten- 

such  property,  and  the  life  estate  de-  tion  and  that  of  his  testator  where  the 

terminespendingtheterm,  he  is  guilty  latter  dies  before  suit  is  brought  and 

of    no  wrong   to  the  remaindermen,  the  property  sued  for  comes  into  the 

who  may  in  such  case  bring  detinue  executor's  hands  a«  assets,  nor  is  anj 

against  the  person  in  actual  possession  demand  necessary.     Lawson  r.  Lay. 

or  wait  until  the  hiring  expires  and  24  Ala.  184. 

the  property  is  returned  to  its  former  4.  Catlett  v.  Russell,  6  Leigh  (Va,) 

possessor.     Walker  v.  Fenner,  20  Ala.  344;  Allen  t».  Harlan,  6  Leigh  (Va.)43: 

192.  Greenlee  v.  Bailey,  9  Leigh  (Va.)  526. 

Suit  against  a  Sheriff. — A  sheriff  who  See  also  Easly  v,  Boyd,  12  Ala.  684:  i 

levies  a  fieri  facias  on  personal  prop-  Rev.  Code  Va.,  c.  128,  §  38. 

erty  maybe  sued  in  detinue  by  one  who  In  Catlett  v.  Russell,  6  Leigh  (Va.) 

claims  a  legal  right  to  it,  and  the  ac-  348,  Brockenborough,  J.,  said  :  "Iha\t 

tion  may  be  prosecuted  in  the  ordi-  never  had  a  doubt  that   an  executor 

nary  mode  or  under  the  statute.     Gov-  cannot  be  charged  in  detinue  merely 

ernor  v.  Gibson,  14  Ala.  326;  Bissell  v,  on  the  possession  of,  and  detention  bv, 

Lindsay,  9  Ala.  162;  Easley  v.  Dye,  14  the  testator.    The  thing  sued  for, which 

Ala.  166.  is  demanded  in  specie,  must  have  come 

2.  MansellT;.Israel,3Bibb(Ky.)5io;  to  the  hands  of  the  executor  himself. 
Hall  V,  Chapman,  35  Ala.  553 ;  Lay  v,  and  be  detained  by  him,  to  justify  an 
Lawson,  23  Ala.  377 ;  Gentry  v.  Mc-  action  of  detinue  against  him."  ^u^t- 
Kehen,  5  Dana  (Ky.)  34;  Gamble  v.  i»j§-i  Chitty  onPldgs.  120;  Wheailyt- 
Gamble,  1 1  Ala.  9(66 ;  Brewer  v.  Strong,  Lane,  i  Saund.  216, «,  note  i ;  Le  Mason 
10  Ala.  965.  t'.  Dixon,  W.  Jones  173. 

And  one  having  a  superior  legal  Berlyal  by  Conseiit. — Upon  the  death 
title  may,  at  his  election,  maintain  an  of  a  defendant  in  detinue^if  his  admin- 
action  of  detinue,  charging  an  admin-  istrator  consents  that  the  cause  shall 
istrator  in  his  representative  or  indi-  stand  revived  against  him,  such  con- 
vidual  capacity.  Brewer  xk  Strong,  10  sent  places  the  cause  in  the  same  sitaa- 
Ala.  965.  tion  that  it  would  be  in  after  the  service 

8.  Lawson  v.  Lay,  24  Ala.  184;  Eng-  of  a  scire  facias  against  the  adminis- 

lish  V.  McNair,  34  Ala.  40;  Catlett  v,  trator,  alleging  that  the  property  had 

Russell,  6  Leigh  (Va.)  348;  Gentry  v.  come  into  his  possession  and  was  de- 

McKehen,  5  Dana  (Ky.)  34;  Brewer  tained  by  him.     Greenlee  r.  Bailey,  9 

V,  Strong,  10  Ala.  961.  Leigh  (Va.)  526. 

Where  detinue  is   brought   against        In  such  case,  if  the  administratcr. 

an  executor  or  administrator  he  may  instead  of  pleading  de  movot  goes  to 

plead  that  he  did  not  detain  the  prop-  trial  upon  the  plea  put  in  by  his  inte** 

erty  sued  for,  and  this  will  throw  upon  tate,  he  cannot,  after  verdict  against 

the  plaintiff  the  burden  of  proving  not  him,  arrest  the  judgment  because  of 

only  his  own  title  but  possession  in  his  own  failure  to  plead  anew.    Green- 

the  defendant.     Or  he  may  plead  that  lee  v,  Bailey,  9  Leigh  (Va.)  526^ 
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therefore  it  must  be  suggested  in  the  scire  /acias^  or  alleged  in  the 
declaration  thereupon,  that  the  goods  came  to  the  executor's  pos- 
session, for  if  the  executor's  possession  be  in  nowise  alleged  there 
can  be  no  recovery  against  him.* 

IV.  JoiHDEB  07  PABTIE8— 1.  Plaintiff. — All  parties  who  have  a 
legal  interest  in  the  title  to  the  property  sued  for  must  be  joined 
as  parties  plaintiff  in  the  action,*  and  misjoinder^  or  nonjoinder 
of  plaintiffs  is  fatal  to  the  action,* 

2.  Defendant. — It  is  sufficient  as  ageneralrule  to  bring  the  action 
against  the  party  who  actually  detains  the  property  sued  for.* 

7.  BlecTIOV  of  Actiovb. — ''  If  the  chattel  withheld  is  of  ex- 
ceptional specific  value,  as  by  having  attached  to  it  a  pretium 
affectionisy  so  that  the  claimant  is  specially  desirous  to  recover  it 
in  kind,  or  if  it  is  of  a  character  likely  to  appreciate  in  value,  these 
are  considerations  which  point  to  the  use  of  the  action  of  detinue 

AlAbaina  statute. — Under  section  2146  of  a  married  woman  alone,  suing  to  re- 

of  the  Alabama  Code,if  one  of  two  de-  cover  personal  property  in  specie  which 

fendants  in  detinue  dies  pending  the  was  alleged  to  belong  to  her   statu- 

suit,  the  action  cannot  be  revived  at  tory  separate  estate,  the  name  of  the 

the  instance  of  his  persona]  represent-  husband  as  coplaintiff  with  her  being 

ative  and  the  surviving  defendant,  so  added   by    amendment,    and    another 

as  to  proceed  against  them  jointly,  count  alleging  that  the  property  be- 

Foster  v.  Chamberlain,  41  Ala.  158.  longed   to  her  statutory  separate  es- 

TonaeiMe.  —  An  action  of    detinue  tate    under    the   laws  of    Mississippi 

founded  on  the  wrongful  detention  of  (code,  ^   2577),  it  was  held   that  the 

property  brought  against  an  intestate  amended  complaint  did  not  disclose  a 

during  his  lifetime  cannot  be  revived  misjoinder    of    plaintiffs    or    counts* 

against  his  administrators  in  their  rep-  Gluck  v.  Cox,  90  Ala.  331. 
resentative   capacity  after  his   death.        Joint  Owners  of  a  Chattel. — ^The  joint 

Jones  V,  Littlefield,  3  Yerg.   (Tenn.)  owner  of  a  chattel  entitled  to  the  sole 

133.  possession  of  it  may  maintain  detinue 

1.  Allen  t;.  Harlan,  6  Leigh  (Va.)  42.  for   it  without  his   copartner  joining 

2.  Tenants  In  Gonunon — Joint  Tenante.  in  the  action.     Kirk  v.  Kirk,  3  Dana 
—The  plaintiff  in  an  action  of  detinue  (Ky.)  53. 

must  show  an  exclusive  legal  title  to  Ol]i)eotlon — ^How  Taken. — If  one  joint 

the  chattel  sued  for,  and  should  it  ap-  tenant  bring  an  action  of  detinue,  the 

pear  that  he  was  but  a  tenant  in  com-  objection  that  the  other  tenants  should 

mon  or  joint  tenant  with  another  and  have  joined  can  only  be  taken  by  plea 

that  the  legal  title  was  in  both,  then  in  abatement.     Broadbent  t;.  Led  ward  ^ 

both  must  join  in  the  suit,  since  one  11  Ad.  &  £1.  209,  39  E.  C.  L.  48,  3  P. 

alone  cannot  sue.    Parsons  v,  Boyd,  20  &  D.  45;  Cooke  v.  Batchelor,  3  B.  & 

Ala.  117.  P.  150 ;  1  Chitty  on  Pldgs.  75,  note  (^.> 

Huiband  and  Wift. — In  detinue    by  8.  Walker  v.  Fenner,  28  Ala.  367. 
the  husband  and  wife  jointly,  when  the  4.  Price  v.  Talley,  18  Ala.  21 ;  Mil- 
record  shows  such  title  in  the  wife  as  ler  v.  Batman,  11  Ala.  609;  Luke  v. 
would  vest  a  chose  in  action  absolutely  Marshall,  5  J.  T.  Marsh.  (Ky.)  353. 
in  the  husband,  and  is  silent  as  to  the  Nonsuit. — When,  on  the  general  issue 
time  of  the  wrongful  taking  and  de-  in  detinue,  it  appears  that  a  necessary 
tainer  by  the  defendant,  the  appellate  plaintiff  has  not  joined  in  the  action, 
court  will   presume   in  favor  of    the  it  is  a  ground  for  nonsuit.     Luke  v. 
correctness  of    the  judgment  of    the  Marshall,  5  J.  J.  Marsh.  (Ky.)  353. 
court  below  that  the  proof  showed  such  5.  Where  there  are  several  executors 
unlawful  taking  and  detainer  to  have  and  one  has  possession  of  the  chattel 
been  before  the  marriage.    Mitchell  t\  sued  for,    detinue    must  be  brought 
Cowsert,  20  Ala.  186.  against  him  alone.    Brewer  r.  Strong, 

In  an  action  commenced  in  the  name  10  Ala.  962 ;  i  Saund.  PI.  &  £v.  436. 
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rather  than  of  trover  and  conversion ;  whilst  if  the  chattel  has 
no  specific  and  peculiar  value,  nor  is  likely  to  appreciate  in  value, 
and  especially  if  it  is  likely  to  depreciate,  and  most  especially  if 
it  is  perishable,  these  considerations  decidedly  recommend  trover 
and  conversion  rather  than  detinue.'*  ^ 

YI.  DXMAin). — ^.Demand  before  suing  is  not  usually  required  in 
an  action  of  detinue.^  Where,  however,  the  possession  of  the 
defendant  is  lawful,  a  demand  is  necessary  to  change  such  lawful 
possession  into  an  unlawful  detention.' 

Th«  tanriM  c^  tiM  Writ  is  in  most  cases  a  sufficient  demand  in  cases 

X.  4  Min.  Inst.  369.  Where  goods  are  hired  at  a  certain 

Trespass,  trover,  or  detinue,  at  the  rate  per  month,  and  are  to  be  returned 

election  of    the    party  injured,   may  whenever  demanded,  the  owner  maj 

sometimes  be  maintained  for  the  same  demand  them  back  in  the  middle  of  a 

wrongful  act  to  several  specific  chat-  month,  and,  on  reluaal  to  return,  maj 

tels.     If  he  elects  to  proceed  in  tres-  maintain  detinue.     Leader  v,  Rhys,  2 

pass  or  trover,  he  is  bound  to  regard  F.  &  F.  399. 

the  act  as  indivisible,  and  cannot  after-  WaiTor  of  Danaad. — A  left  a  picture, 

wards  split  it  up  into  several  causes  of  which  was  his  property,  in  the  rooms 

action ;  but  if  he  elects  to  bring  deti-  of  C,  an  auctioneer.    !d  was  in  com- 

nue  he  may  maintain  a  separate  action  pany  with   A  when  he  went  to  C*s 

for  the    detention    of    each    chattel,  rooms  with   the  picture.    B  owed   C 

Wittick  V,  Traun,  27  Ala.  563.  eight  pounds,   and   had  advanced   A 

▲iii«B4m«iit  Ttadiac  to  dianco  FOnn  some  money  upon  the  picture.    When 

of  AetUm. — ^The  distinctions  betwen  the  A   wanted  his  picture  back,  and  of- 

actions  of  detinue  and  trover  are  care-  fered  to  pay  for  the  warehouse  room, 

fully  preserved  in  the  Code  of  ^/a£a«ta,  C  said  the  cost  of  keeping  the  pic- 

and  an  amendment  of  the  complaint  ture   was   five  shillings;   but  that  he 

which  would  convert  an  action  of  det-  would  not  deliver  it  up,  unless  he  was 

inue  into  an  action  of  trover  cannot  be  paid    B's     debt    in    addition    to    that 

allowed.     (Ala.  Code  2403.)    Harris  t;.  sum.      It    was    held    that  this  was  a 

Hillman,  26  Ala.  380.  waiver    of    the   demand    for    ware- 

S.  Irwin  v.  Wells,  i  Mo.  9;  O'Neill  house  room,  and  that  detinue  would 

V,  Henderson,  15  Ark.  235 ;  McNeill  v.  lie  by  A   against  C   for  the  picture, 

Arnold,  17  Ark.  174;  Vaughn  f. Wood,  without  any  offer  to  pay  for  the  cost 

5  Ala.  304;  Bell  t'.  Pharr,  7  Ala.  807;  of    keeping  it      pirks   v,    Richards, 

Hall  f>.  Chapman,  35  Ala.  559;  Dunn  C.  &    M.   626,   41    £.  C.   L.    3^0,    4 

v.  Davis,  12  Ala.  140;  Lawson  v.  Lay,  M.  ft  G.  574,  43  E.  C.  L.  298,  0  Jur. 

24  Ala.  188 ;  Brock  v.  Headen,  13  Ala.  562. 

377 ;  Gardner  v.  Boothe,  31  Ala.  186 ;  Danaad  by  Put  Ownor. — Where  two 

Cole  V.  Cole,  4  Bibb  (Ky.)  340;  Gen-  or  more  who  are  jointly  interested  in 

try  V,  McKehen,  ^   Dana   (Ky.)  34;  a  chattel  deposit  it  with  a  stranger,  a 

Tunstall  v.  M'Clelland,  i  Bibb  (Ky.)  demand  by  one,  in  his  name  only,  and 

186;    Cox  v.  Robertson,  x  Bibb  (Ky.)  not  on  behalf  of  all,  will  not  entitle 

604;  Marr  T'.  Kubel,  4  Mackey(D.  C.)  such  one  to  maintain  detinue  for  it. 

580;  Dunn  V,  Choate,  4  Tex.  19.  Atwood  v,  Ernest,  13  C.  B.  881,  77  E. 

Where  the  separate  property  of  the  C.  L.  881,  17  Jur.  603,  22  L.  J.  C.  P. 

wife  was  levied  upon  and  sole)  for  the  225. 

husband's  debts,  no  demand  is  neces-  8.  Brock  v,  Headen,  13   Ala.  377; 

sary  to  entitle  the  trustee  to  recover  Hall  v.  Chapman,  35  Ala.  559;  Law- 

against  the  purchaser  in  an  action  of  son    v.    Lay,  2ii  Ala.   188 ;   Grice  r. 

detinue.  O'Neill  v.  Henderson,  15  Ark.  Jones,  i  Stew.  (Ala.)  254;  Gardner  r. 

335,  quoted  in  McNeill  v,  Arnold,  17  Boothe,  31  Ala.  lOo. 

Ark.  174.  In  an  action  of  detinue  for  a  slave 

Where  possession  is  obtained  without  hired  to  continue  in  the  possession  of 

privity  of  consent,  no  demand  is  neces-  the  defendant  till  demanded,  a  special 

•ar}'    to   maintain    detinue.    Irwin  v.  demand  was  necessary.  Grice  v.  Jones, 

Wells,  X  Mo.  9.  I  Stew.  (Ala.)  254. 
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of  this  character.^  If,  however,  the  plaintiff  seeks  to  recover 
damages  for  the  detention  prior  to  the  service  of  the  writ  a 
special  demand  is  required.* 

VIL  The  Deolabation — 1.  Oenerally — OwtaUty.— In  setting  forth 
a  cause  of  action  for  detinue  more  certainty  is  required  than  in 
other  forms  of  action  for  the  recovery  of  personal  property,  since 
in  this  action  the  specific  property  sued  for  is  sought  to  be 
recovered.' 

Showing  Plaintiff's  Propcrtj. — In  setting  forth  the  cause  of  action  it 
must  be  shown  that  the  goods  sought  to  be  recovered  were  the 
property  of  the  plaintiff,*  and  the  omission  to  do  so  will  be  fatal 

1.  Vaughn  v.   Wood,   5  Ala.   304;  should  be  computed.     Such  rule  has 

Bell  V,  Pharr,  7  Ala.  807 ;  Gentry  v,  been   followed  in  the  later  decisions. 

McKehen,  5  Dana  (Ky.)  34;  Tunstall  Calvit  v.  Cloud,  14  Tex.  54;  Dunn  v, 

V,  M'Clelland,  i  Bibb  (Ky.)  186;  Cox  Choate,  4  Tex.  14. 

V.  Robertson,  i  Bibb  (Ky.)6o4.  8.  i  Chitty  on   Pldgs.  139;  Felt.  v. 

In  Tunstall  v,  M'Clelland,  i  Bibb  Williams,  a  111.  306;  March  v.  Leckie, 

(Ky.)  186,  the  court  said :  "  Upon  the  13  Ired.  (N.  Car.)  172.  See  also  Wright 

whole,  we  are  of  opinion  that  proof  of  v,  Ross,  2  Greene  (Iowa)  266. 

a  demand,  on  the  part  of  the  plaintiff,  4.  Melton  v.  M'Donald,  2  Mo.  45; 

is  not  necessary  to  sustain  the  action  Walker  v,  Lauderdale,   17  Ala.  359; 

of  detinue;  where  no  demand  other  Kent  1;.  Armistead,  4  Munf.  (Va.)72; 

than  the  writ  is  shown,  that  the  plain-  Burns  v,  Morrison,  36  W.  Va.  423. 

tiff,  on  the  issue  oidetinet  vel  non^  can  **  In  trespass,  trover,  detinue,  case, 

only  recover  damages  for   detention  or  replevin,  for  an  injurjr  to  or  taking 

from  the  commencement  of  the  action ;  away,  etc.,  goods,  the  plaintiff's  right  to 

and  that  the  only  use  of  proving  an  an-  or  interest  in  the  goods,  either  as  abso- 

terior  demand  would  be  to  entitle  him  lute  owner  or  as  having  a  limited  right 

to  damages  for  detention  from    the  therein,  is  no  otherwise  described  in 

time  of  the  demand  proven."  the  declaration  than  by  the  averment 

Oiigliial  Practtce.  —  **  The  original  that  they  were  the  goods  'of  the  plain- 
practice  in  detinue  was  to  issue  a  prse-  tiff,'  or  'that  he  was  lawfully  possessed 
cipe  commanding  the  delivery  of  the  of  them  as  of  his  own  property.*  " 
property  to  the  plaintiff,  after  which  i  Chitty  on  Pldgs.  395 ;  Walker  v, 
the  summons  was  issued ;  hence  as  the  Lauderdale,  17  Ala.  359. 
serving  of  the  praecipe  was  of  itself  a  "  In  order  to  ground  an  action  of 
demand,  no  proof  of  a  demand  in  pais  detinue  which  consists  in  detaining, 
was  required  on  the  trial.  But  now  in  four  things  are  necessary :  First,  that 
many  jurisdictions  *  *  *  the  issuing  of  the  defendant  came  into  possession  of 
the  praecipe  has  been  dispensed  with,  the  goods ;  second,  that  the  plaintiff 
and  the  suit  is  commenced  by  summons,  have  property;  third,  that  the  goods 
although  the  rule  of  evidence  as  to  themselves  be  of  some  value ;  fourthly, 
proof  of  a  demand  in  pais  remains  the  that  they  be  ascertained  in  point  of 
same.  So  that  practically  the  serving  identity."  Danley  v.  Edwards,  i  Ark. 
of  the  summons  has  *  *  •  come  to  443;  Whitfield  v.  Whitfield,  44  Miss. 
be  regarded  as  a  sufRcient  demand.'*  264.  See  also  Charles  v,  Elliott,  4 
Marr  v,  Kubel,  4  Mackey  (D.  C.)  577.  Dev.  &  B.  (N.  Car.)  470;  Anderson  v. 

S.  Vaughn  v.  Wood,  5  Ala.  304;  Bell  Passman,  7  C.  &  P.  193, 32  E.  C.  L.  491. 

V,  Pharr,  7  Ala.  807 ;  Dunn  v.  Choate,  **  FlndUi^." — "  In  pleading  it  is  usual 

4  Tex.  19.  to  state  that  the  defendant  acquired 

Texaa.^The  rule  was  laid  down  in  the  goods   by  finding  (except  where 

Robbins  v.  Walters,  2  Tex,  130,  that  in  he  is  declared  against  as  a  bailee) ;  yet 

suits  for  the  recovery  of  slaves  and  that    allegation    is   not    traversable." 

damages  for  their  detention,  damages  i  Chitty  on  Pldgs.  138;  Mills  v,  Gra- 

for  hire  could  only  be  computed  from  ham,  i  B.  &  P.  N.  R.  140;  Jenk.  2  Cent., 

the  time  of  the  demand,  and  if  no  de-  p.  78. 

roand  was  proven  the  service  of  the  writ  Separate  Bftate  of  Manled  Women.— ^ 

was  the  time  from  which  the  damages  In  an  action  by  a  married  woman  to 
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even  after  verdict.^ 

Powewlon  in  DtCmdaat. — In  all  cases  it  is  usual  to  allege  the  posses- 
sion of  the  property  in  the  defendant.* 

2.  Description  of  Property — a.  Generally. — ^The  declaration  or 
complaint  should  particularly  describe  the  property  sued  for.' 

recover  personal  property  alleged  to  time  anterior  to  such  demand  or  suit^ 

belong  to  her  statutory  separate  estate,  he  has  wrongfully  or  to    elude    the 

it  is  not  necessary  that  the  complaint  plaintiff  parted  with  it,  or  unless  he 

shall  state  the  facts  showing  how  and  holds  it  under  a  contract  of  bailment 

when  she  acquired  title  to  the  prop-  the  terms  of  which  he  violates  by  fail- 

erty.     A   general   averment  that  the  ing  to  redeliver  it.     Walker  v,  Fenner, 

property  sued  for  is  her  statutory  sep-  20  Ala.  193 ;  Foster  v.  Chamberlain,  41 

arate  estate  is  sufficient.     Daniel  v.  Ala.  167. 

Hardwick,  88  Ala.  557.  3.  March    v,    Leckie,  13    Ired.    (N. 

\n  Alabama  it  was  held  that  in  an  Car.)   172;  David  v.    David,   66  Ala. 

a<^tion  by  husband  and  wife  to  recover  139;  Thompson  v,  Pearce,  49  Ala.  210;; 

slaves,  which  were  alleged  to  be  the  sep-  Wright  v.  Ross,  2  Greene  (Iowa)  266. 

arate  property  of  the  wife,  a  complaint  And  the  proof  must  correspond  with? 

in  the  form  given  in  the  code  **for  the  equal  certainty  to  the  description  of 

recovery  of  chattels  in  specie,"  was  suf-  the  goods.    Felt  v.  Williams,  2  111.  206. 

ficiently  certain  and  de^nite  on  demur-  BaMon  of  Rule. — In  March  v,  Leckie, 

rer,  although  it  did  not  allege  whether  13  Ired,  (N.  Car.)  173,  the  court  said  : 

the  wife's  separate  estate  was  created  "In  the  action  of  detinue  more  certainty 

by  contract  or  by  statute,  or  whether  is  required  in  setting  forth  the  property 

the  husband  had  ever  had  possession  demanded  than  in  an  action  of  trover, 

of  the  slaves  during  coverture,  but  no  for  the  reason  that,  in  the  latter  action,, 

recovery  could  be  had  under  such  a  the  plaintiff  recovers,  not  the  thing^ 

complaint  upon  a  cause  of  action  which  converted,  but  damages  for  the  conver- 

did   not  authorize  husband  and  wife  sion;  whereas  the  object  in  the  former 

to  join  in  such  an  action.     Pickens  v,  is  to  recover  the   thing  itself.     It  is 

Oliver,  29  Ala.  528.  necessary,    therefore,    that  the  thing- 

1.  Kent  v.  Armistead,4  Munf.  (Va.)  detained  should  be  capable  of  beings 
72;  Melton  V,  M'Donald,  2  Mo.  45.  specifically  identified  or  clearly  distin- 

In  detinue  for  a  slave  a  plea  in  bar  guishable  from  other  property  *  *  • 

to  the  further  maintenance  of  the  suit,  whereby  the  sheriff  may  be  guided  in 

setting  up  a  recovery  by  the  defendant  delivering  them  to  the  plaintiff."    See 

against  the  plaintiff  in  a  subsequent  also  Wright  v.  Ross,  2  Greene  (Iowa) 

action  in  assumpsit  for  the  hire  of  the  267. 

slave,  was  fatally  defective  on  demurrer  Hlnute  Description. — It  is  not  neces- 

unless  it  showed  that  the  question  of  sary  that  the  articles  sued  for  should 

ownership  entered  into  the  issue  on  be  minutely   described   in  every  par- 

that  trial ;  an  averment  that  the  decla-  ticular,  but  they  must  be  capable  of 

ration   in  that   suit  alleged   that  the  such  description  as  will  identify  them 

plaintiff  therein  was  the  owner  of  the  and  point  them  out  as  the   identical 

slave  was  not  sufiicient,  as  the  recovery  articles  sued  for.    March  v.  Leckie,  15 

might  have  been  had  under  bailment,  Ired.  (N.  Car.)  173. 

which  would  render  the  allegations  of  DlnBtrattoiiB  of  Role. — An  action  of 

ownership  immaterial.     Chamberlain  detinue  for  **a  set  of  turner's  tools"  iff 

V.  Gaillard,  26  Ala.  504.  too  indefinite  and  cannot  be  supported, 

2.  But  the  proof  of  that  possession  but    if    there    be    added    the   further 
is  not  confined  to  the  time  of  bringing  words"  being  the  same  formerly  owned 
the  suit.  O'Shea  V.  Twohig,  9Tex.  336.     by    one  B ,"  the  description   be- 
To  entitle  the  plaintiff  to  recover  in  comes  sufficiently  specific.     March  v, 

an  action   of  detinue  he  must   show  Leckie,  13  Ired.  (N.  Car.)  172. 

that  the  defendant,  either  at  the  time  Where  the  property  sued  for   was- 

of  demand  made,  or,  if  no  demand  was  described  as  "a   six-barrelled  pistol, 

made,  at  the  time  the  writ  was  sued  called  a  six-shooter  or  revolver,"  it  waff 

out,  had  the  actual  possession  of  or  the  held  that,  although  such  pleading  waff 

controlling  power  over  the  property ;  more  descriptive  of  the  class  to  which 

unless,  having  the  possession  at  some  the  pistol  belonged  than  of  the  pistol 
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b.  Reasonable  Certainty.  —  Reasonable  certainty  in  this 
regard,  however,  is  all  that  the  law  requires.^ 

c.  Value. — It  is  generally  necessary  to  state  the  price  or  value 
of  the  thing  converted  or  detained.*  Where  several  articles  are 
<lenianded,  however,  the  value  of  each  need  not  be  laid  separately, 
and  a  verdict  severing  the  values  is  sufficient.* 

d.  Demand. — It  is  not  necessary  in  the  declaration  to  state 
.a  special  demand  and  refusal,  but  the  general  charge  that  the 
<lefendant,  "  although  often  requested,"  etc.,  is  sufficient.* 

Vm.  PUEAB — 1.  Oenerally. — The  plea  in  the  action  of  detinue 
•constitutes  a  very  important  part  of  the  action,  as  certain  defenses 

itself,  yet  upon  the  whole  it  was  suffi-  sidered  at  length  and  the  following 

•cient.     Wright    v,    Ross,    2    Greene  illustrations  and  cases  cited  in  support 

•(  Iowa)  266.  of  the  views  laid  down : 

In  detinue  for  personal    property,  Where  the  declaration  stated    the 

where  slaves  were  described  in  the  dec-  names  of  the  slaves,  the  number  of  the 

laration,  some  by  their  name  and  age,  beds,  bedsteads,  etc.,  sought  to  be  re- 

^ome  by  name  and   complexion,  and  covered,  without  a  description  o)  size, 

some  by  name,  age,  and  complexion;  quality,  etc.,  it  was  held  sufficient  on 

mules  by  their  color  or  by  their  sex,  demurrer. 

<;olor,   and  age,  and   other    property  It  is  sufficient  to  declare  in  detinue 

AA  two  yoke  of  oxen,  one  wagon,  six  for  a  certain   number  of  knives  and 

head  of  cattle,  nineteen  head  of  hogs,  forks,  without  mentioning  the  maker's 

etc.,  such  description  was  held  to  be  name,  character  of  the  handles,  etc. 

sufficient.     Whitfield  v,  Whitfield,  44  It  was  sufficient  to  declare  in  deti- 

Miss.  254.  nue  for    a    negro  woman    by   name, 

Where  Property  Was  Neyer  in  Plain-  without  stating  her  complexion,  age, 

tUTs  PoBsesBlon. — In  David  v,  David,  66  etc. 

Ala.  139,  it  was  held  that  where  an  ac-  Detinue  lies  for  writings,  whether  in 

tion  is  brought  by  an  executor  or  an  a  box  or  not,  and  it  is  not  necessary  to 

.administrator  to  recover  bonds  which  state  the  date  of  a  deed  in  the  declara- 

have  never  been  in  his  possession,  but  tion. 

which  are  alleged  to  have  belonged  to  2.  Pearpoint    t\    Henry,    2    Wash, 

the  estate  of  his  testator  or  intestate,  (Va.)  192. 

less  particularity  of  description  is  re-  Omission  of  Valne  Good  after  Verdict. 

<iuired  than  in  other  cases.  — That  the  writ  omitted  the  value  of  the 

DefoctlTe  Description. — In    Boggs  v,  thing  detained  and  was  directed  to  the 

Newton,  2  Bibb  (Ky.)  221,  it  was  held  wrong  person  cannot  be  taken  advan- 

that   a  declaration    in   detinue   for  a  tage  of  after  the  defendant  has  pleaded 

horse,  without  designating  the  animal  in  bar  of  the  whole  action.     These  are 

either  by  name,  color,  size,  figure,  etc.,  objections  going  only  to  the  abatement 

is  bad,  and  that  in  trespass  or  trover,  of  the  writ  and  cannot  be  taken  advan- 

where  damages  only  are  recoverable,  tage  of  after  verdict.   Daniel  t;.  Prather, 

the  same   strictness   is   not   required,  i  Bibb  (Ky.)  484. 

Quoted  \n  Haynes   v.   Crutchfield,    7  8.   Haynes  v.  Crutchfield,  7  Ala.  189; 

Ala.  195.  I  Chitty  on  Pldgs.  139;  Pawly  r.  Holly, 

1.  Bass  v.  Bass,  4  Hen.  &  M.  (Va.)  2   W.   Bl.  853;    Bullers   N.    P    51   a, 

478;  David  V.  David,  66  Ala.  148;  Hoi-  note  (d).   Compare  Holladay  xk  Little- 

laday  v,  Littlepage,  2  Munf.  (Va.)  540,  page,  2  Munf.  (Va.)  539. 

in  which  case  the  failure  to  name  a  4.  Mortimer  v,  Brumfield,  3  Munf. 

horse   was  held    no   defect,    notwith-  (Va.)  122. 

standing  the  fact  that  he  had  a  name  Although,  if  the  declaration  in  det- 

of  notoriety.     And  see  generally  ar-  inue  does  not  contain  a  demand  "that 

tide  DsFiNiTENSss  AND  CERTAINTY  the  defendant  render  to  the  plaintiflF" 

XN  Pleadings,  «»/«?,  p.  246.  the  property  sued  for,  judgment  will 

Slnstratlon  of  Bnle. — In  Haynes  v,  not  be  arrested  after  a  verdict  on  the 
Crutchfield,  7  Ala.  194,  the  subject  of  plea  of  non  detinet.  Boggess  v.  Bog- 
description  in  the  declaration  is  con-  gess,  6  Munf .  (Va.)  486. 
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are  allowed  only  where  they  are  put  in  issue  by  the  appropriate 
plea.* 

2.  Hon  Detinet. — The  usual  plea  in  such  action  is  non  detinet — 
that  the  defendant  does  not  detain  the  goods  sought  to  be 
recovered.^    The  plea  of  non  detinet  puts  in  issue  the  plaintiff's 

I.  In  an  action  of  detinue,  a  plea  Mississippi, — Whitfield  v.  Whitfield, 

which  only  shows  that  the  title  to  the  44  Miss.  265. 

chattel  sued  for  was  in  the  defendant  on  Virginia, — Garland  r.  Bugg,  i  Hen. 
a  specified  day  before  the  commence-  &  M.  (Va.)  374;  Boggess  v.  Boggess,6 
mentof  the  action  is  bad  on  demurrer.  Munf.  (Va.)  486;  Boatright  v.  Meggs, 
Patton  V,  Hamner,  28  Ala.  618;  Wit-  4  Munf.  (Va.)  145;  Stratton  t^.  Minnis, 
tick  V.  Traun,  25  Ala.  317.  2  Munf.  (Va.)  329;  Burnley  r.  Lam- 
In  Roll.  Abr.  57^  it  is  said :  "If  the  bert,  i  Wash.  (Va.)  308;  Austin  v, 
defendant  in  an  action  of  detinue  come  Tones,  Gilmer  (Va.)  341 ;  Greenlee  v. 
at  the  first  day,  and  plead  that  he  hath  Bailey,  9  Leigh  (Va.)  526-  Allen 
at  all  times  been  ready  to  deliver  the  v.  Harlan,  6  Leigh  (Va.)  45 ;  Bates  v. 
thing  for  which  the  action  is  brought,  Gordon,  3  Call  ( Va.)  556. 
to  the  plaintiff,  he  is  not  liable  for  the  West  Virfrinia. — Arthur  v.  Ingels, 
detention  thereof."  Lawson  v.  Lay,  34  W.  Va.  643. 
24  Ala.  188.  United  5/<i/tf.f.— Shelby  v.  Guy,  ix 

Honlinuible  nta.— To  a  declaration  Wheat.  (U.  S.)  361. 
in  detinue  the  defendant,  being  under  <h^«ntlOB  of  tlie  Flea. — '*  The  plea  of 
terms  to  plead  issuably,  pleaded  that  non  detinet  shall  operate  as  a  denial  of 
he  had  obtained  and  complied  with  a  the  detention  of  the  goods  by  the  de- 
master's  order  to  stay  proceedings  fendant,  but  not  of  the  plaintiff's  prop* 
upon  delivery  of  the  goods,  which  or-  erty  therein,  and  no  other  defense  than 
der  was  still  in  force,  but  that  the  such  denial  shall  be  admissible  under 
plaintiff,  by  means  of  a  false  affidavit  that  plea."  Arthur  v.  Ingels,  34  W. 
that  all  the  goods  had  not  been  deliv-  Va.  642,  quoting  2  Chltty  on  Pldgs. 
ered,  had  obtained  a  further  master's  (t6thed.)  727,  Keg.  Gen.  Q^  B.  C.  P. 
order  that  he  should  be  at  liberty  to  and  Exch.  T.  T.,  16  Vict.  r.  15,  i  £1.  & 
continue  the  action.     It  was  held  that  Bl.  App.  Ixxxi. 

the  plea  was  not  issuable.    Ellis  v.  ««TheRcg,  Gen.  Hil.Term,4W.IV. 

Saxon,  32  L.  T.  N.  S.  118.  r.  III.,  orders  that  in  detinue  the  plea 

flMk  Bttttng  tip  a  Laai. — In  detinue,  a  of  non  detinet  shall  operate  as  a  denial 

plea  setting  up  a  lien  on  the  chattel  of  the  detention  of  the  goods  by  the 

detained,  in  respect  of  a  guaranty  en-  defendant,  but  not  of  tne  plaintiff's 

tered   into  by  the  defendant,  at  the  property  therein,  and  that  no  other 

plaintiff's  request,  for  a  debt  to  be  in-  defense  than  such  denial  shall  be  admis- 

curred  by  a  Uiird  party,  but  not  stat-  sible  under  the  plea,  consequently  the 

ing  that  the  debt  has  been  or  is  about  defendant  must  plead  specially  almost 

to  be  incurred,  is  good ;  and  the  plain-  every  ground  of  defense,  as  that  the 

tiff  must  show,  by  way  of  answer,  that  goods  were  pawned  to  him  for  money 

the  guaranty  is  terminated.    Mecklen-  remaining  unpaid,  and  he  must  also 

burgh  V,  Gloyn,  13  W.  R.  201.  plead  specially  any  other  description 

3.  Alabama. — Brown  v.  Brown,  13  of  lien."     i  Chltty  on  Pldgs.  139. 

Ala.  208 ;  Lucas  v,  Pittman,  94  Ala.  After  the  bankruptcy  of  one  of  two 

616;  Foster  v.  Chamberlain,  41  Ala.  joint  owners  of    goods,   the    solvent 

167.  owner  may  authorize  the  sale  of  the 

Arkansas. — Danley  v.  Edwards,  i  goods,  and  the  broker  who  sells  pur- 
Ark.  443.  suant  to  such  authority  may  set  it  up 

liiinois. '^Kohinson  v.  Peterson,  40  as  a  defense  in  an  action  by  the  as- 
Ill.  App.  135.  signees  of  the  owner  who  has  become 

ICentucky. ^^M'DowelX    v.    Hall,    2  bankrupt  under  non  detinet.    Morgan 

Bibb   (Ky.)   610;    Mansell  v.   Israel,  v.  Marquis,  9  Exch.  145,  23  L.  }.  Exch. 

3  Bibb  (Ky.)  510;  Crozier  v.  Bryant,  21. 

4  Bibb  (Ky.)  174;  Daniel  v.  Prather,  z  XMUvery  to  Tblrd  PttiOB. — A  defense 
Bibb  (Ky.)  484;  Tunstall  v.  M'Clel-  that  the  articles  claimed  were  dellv- 
land,  t  Bibb  (Ky.)  186;  Carrel  v.  ered  by  the  defendant  to  a  third  per- 
Early,  4  Bibb  (Ky.)  270.  son  with  the  plaintiff's  consent  may  be 
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right  to  recover,^  and  under  it  the  defendant  may  give  in  evi- 
dence any  matter  which  shows  that  he  does  not  detain  the 
plaintifif's  goods.* 

3.  Puis  Darrein  Continnance. — The  defenses  under  the  plea  of 
non  detinet  are  confined  to  matters  existing  prior  to  or  at  the  com- 
mencement of  the  suit,  and  go  to  the  original  right  of  action  only, 
while  matters  of  defense  arising  after  issue  joined  must  be  pleaded 
puis  darrein  continuance^  Thus  where  the  property  dies  or  is 
destroyed  pending  the  suit,  in  order  to  admit  evidence  of  such  fact 
the  same  must  be  pleaded  puis  darrein  continuance^^  but,  as  a  gen- 
eral rule,  a  plea  setting  up  the  death  or  destruction  of  the  property 
will  constitute  no  defense  to  the  action.^    A  qualified  doctrine  has 

eiven  under  non  detinet,    Anderson  v.  pleti^uis  darrein  continuance.    Brown 

Smith,  29  L.  J.  Ezch.  460.  v.  Br  wn,  13  Ala.  208. 

FlMi  of  *'irofe  Qttaty."— The  plea  of  BiBOhargo  of  Ltan  tipoii  Oliattela.— A 

*'  not  guilty "  is  incorrect  in  detinue,  defendant  cannot,  under  the  plea  of 

the  proper    plea    being  non  detinet,  non  detinet,  in^st  that  his  lien  on  the 

Robinson   v.   Peterson,  40  111.  App.  chattels  for  expenses,  etc.,  has    not 

133.  been  discharged,  unless  he  insisted  on 

1.  Foster  v.  Chamberlain,  41  Ala.  the  Hen  when  the  demand  was  made. 

167.  Spencev.  McMillan,  10  Ala.  583. 

t.  Whitfield  V,  Whitfield,  44  Miss.  8.  Whitfield  v,  Whitfield,  u  Miss. 

365 ;  Danlejr  v.  Edwards,  i  Ark.  443 ;  265 ;   Brown  v.  Brown,   13  Ala.  208 ; 

Richards  v.  Frankum,  6  M.  &  W.  420,  Feagin  v.  Pearson,  42  Ala.  332.    And 

8  D.  P.  C.  346,  4  }ur.  682.  see  generally  the  article  Puis  Darrein 

In  Austin  v.  Jones,  Gilmer  ( Va.)  3^1,  Continuance. 

Brooke,  J.,  in  his  opinion,  says :  **Tne  In  the  case  of  Brown  v.  Brown,   13 

pleadings,  generally,  are  the  best  tests  Ala.   208,   the  determination    of    the 

of  the  law.     The  plea  of  non  detinet  plaintiff 's  interest  in  the  slave,  pend- 

traverses  the  allegations  in  the  declara-  ing  the  action,  resulted  from  the  death 

tioUf  and  puts  it  upon  the  plaintiff  to  of  a  person  in  whom  a  life  estate  was 

prove  them.    As  to  the  possession  of  vested,  whereby  the  respective  parties 

the  defendant,  that  need  only  be  proved,  to  the  suit  became  joint  proprietors  of 

either  at  the  suing  out  of  the  writ,  or  the  slave.    The  court  held  that  the  facts 

at  some  time  before."    Quoted  in  Ar-  constituted  a  good  defense  to  the  ac- 

thur  V,  Ing!els,  34  W.  Va.  643.  tion  but  that  they  must  be  pleaded 

In  Robinson  V.  Peterson,  40  111.  App.  puis  darrein  continuance,    Quoted  in 

135,  the  court  said:  "At  common  law  Whitfield  v.  Whitfield,  44  Miss.  267. 

ir^ff  <f«//ff^/ put  in  issue  the  allegations  4.  Whitfield  r.  Whitfield,  ±±  Miss, 

of  plaintiff's  property  or  possession  265;  Arthur  v.  Ingels,  34  W.  va.  643; 

and  defendant's  withholding  the  chattel  Austin    f.  Tones,  Gilmer  (Va.)  341; 

sued  for,  but  by  the   *  recent  rules,'  Bethea  v,  McLennon,  i  Ired.  (N.  Car.) 

etc.,  under  a  statute  of  William  IV.,  524. 

its  effect  was  limited  in  England  to  a  6.  Bell  v.  Pharr,  7  Ala.  807 ;  White 

denial  of  the  alleged  intention."  v,   Ross,  5  Stew.  &   P.    (Ala.)    123 ; 

OhatULi  Detained  by  Ordor  of  Oovt.—  Bettis  v,  Taylor,  8  Port.  (Ala.)  564; 

An  officet  sued  in  detinue  for  a  chattel  Feagin  v.  Pearson,  42  Ala.  332;  Lay 

that  he  holds  by  order  of  court  must  v,    Lawson,    23    Ala.  377;   Carrel  v, 

show  by  his  plea  how  he  holds  it;  such  Early,   4   Bibb  (Ky.)  270;  Arthur  v. 

evidence  is  not  admissible  under  the  Ingels,  34  W.  Va.  04^. 

plea  of  non    detinet.     Cromwell    v.  Detinue  is  maintamable  ordinarily 

Clay,  I  Dana  (Ky.)  579.  only  against  a  person  who  has  posses- 

Bolomiliiatton  of  Inlerost  Slnco  Suit.—  sion  of  the  thing  sued  for.    If  this  be 

Upon  issue  joined  on  the  plea  of  non  parted  with  before  judgment,  or,  being 

detinet  it  is  not  permissible  to  prove  an  animal,  it  die,  the  plaintiff  is  en- 

the  determination  of  the  plaintiff's  in-  titled  to  recover,  as  an  alternative,  the 

terest  since  the  issue  was  joined ;  such  value  of  the  thing,  to  be  assessed  by  the 

testimony  is  admissible  only  under  a  jury.  But  the  action  should  be  brought 
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been  maintained,  however,  in  some  of  our  courts,  and  only  where 
the  property  has  been  destroyed  on  account  of  ill  treatment  on  the 

part  of  the  defendant  will  he  be  liable  for  its  value  in  addition  to 
the  damages  for  its  detention.^ 

IX.  DEVSK8S8 — 1.  Generally. — Owing  to  the  limitation  put  upon 
the  plea  of  non  detinet^  the  defendant  must  plead  specially  any 
ground  of  defense  he  wishes  to  avail  himself  of  at  the  trial.' 

against  the  person  who  then  has  pos-  equitable  grounds,  that  the  lease  was 
session  when  the  suit  is  begun.  Light-  deposited  to  secure  pajment  to  the 
foot  V.  Jordan,  63  Ala.  224.  plaintiff  of  one  hundred  and  fifty 
Power  of  Equity  to  mterpoM. — Where,  pounds  and  interest,  bj  way  of  equita- 
in  detinue  for  a  slave,  the  slave  died  ble  mortgage,  upon  the  terms  of  an 
pending  the  action  and  a  judgment  agreement  in  writing,  the  iormer  re- 
was  rendered  in  favor  of  the  plaintiff  covery,  and  proceedings  thereon ;  that 
in  the  action  for  the  slave  or  the  value,  the  sum  of  one  hundred  and  fifty  pounds 
it  was  held  that  chancery  had  no  power  was  still  due ;  that  after  the  commence- 
to  interpose  in  favor  of  the  defendant  ment  of  this  action,  the  defendant  ten- 
and  enjoin  the  judgmeixt  on  the  ground  dered  and  offered  the  plaintiff  his  costs 
of  the  death  of  the  slave  pending  suit,  of  this  action  up  to  that  time,  and  that 
White  V,  Ross,  5  Stew.  &  P.  (Ala.)  123.  such  tender  and  offer  were   refused. 

1.  In  Bethea  v.  McLennon,  i  Ired.  Chilton  v.  Carrington,  16  C.  B.  206, 
<N.  Car.)  523,  it  was  held  that  the  de-  24  L.  J.  C.  P.  153. 

fendant  might  be  permitted  to  plead  in  Burden  of  Proof  BhlfMug. — In  his  de- 
an action  of  detinue,  as  a  plea  since  the  fense  the  defendant  may  prove  a  want 
last  continuance,  the  death  of  a  slave  of  title  to  the  property  in  the  plaintiff 
named  in  the  declaration;  and  upon  or  a  want  of  possession  in  himself, 
such  plea  being  found  true,  there  was  If  the  plaintiff  shall  have  proved  an 
to  be  no  assessment  of  the  value  of  said  anterior  possession  in  the  defendant 
slave  in  the  verdict,  and  the  plaintiff  the  burden  is  shifted,  and  it  devolves 
should  have  judgment  for  damages  upon  the  defendant  to  prove  that  he 
only  because  of  the  detention.  It  was  has  been  legally  dispo.ssessed.  Burns 
also  held  that  if  such  death  happened  v.  Morrison,  36  W.  Va.  423. 
while  the  slave  was  in  the  defendant's  Defendant  Tenant  in  Common. — A  de- 
possession  and  without  his  fault,  the  fense  that  the  defendant  was  tenant  in 
jury  should  be  instructed  not  to  in-  common  with  the  plaintiff  cannot  be 
elude  any  part  of  the  value  of  the  given  in  evidence  under  the  plea  of 
slave  in  the  CBtimate  of  damages ;  but  non  dcifne/^  but  must  be  specially 
if  it  happened  because  of  ill  treatment,  pleaded.  Mason  v.  Farnell,  12  M.  & 
.  neglect,  etc.,  or  after  a  disposition  of  W.  674,  i  D.  &  L.  576,  13  L.  J. 
the  slave  by  the  defendant,  they  should  Exch.  142. 

be  instructed  that  they  might  include  Several  Pleas. — Where,  in  detinue  for 

the  value  in  such  estimate.  goods,  the  defendant  pleaded,  first,  ex- 

This   view   of    the   case   was  relied  cept  as  to  part,  »<?»  </e//»r/;  secondly, 

upon    and    followed    in  Whitfield   v.  as  to  that  part,  that  the  plaintiff  ought 

Whitfield,  44  Miss.  270.  not  further  to  maintain  his  action  in 

2.  See  supra,  VIII.  2.  Non  Dciinet,  respect  thereof,  because,  after  the  com - 
8.  In  Detlnne  for  a  Lease,  the  court  mencement  of  the  action,  the  defend* 

allowed  the  defendant  to  plead,  in  ad-  ant  delivered  the  same  to  the  plaintiff, 

dition  to  a  denial  of  the  detainer,  first,  who  accepted  and  received  them;  and 

that  the  plaintiff  sued  the  defendant  thirdly,  as  to  the  damages  sustained  by 

for  the  detention  of  the  lease,  and  re-  the  detention  of  those  goods,  payment 

covered  judgment  in  a  former  action,  into  court  of  one  shilling,  averring  no 

and  issued  execution,  and  took  other  damages  ultra,  it  was  held  that  the 

proceedings  to  enforce  the  judgment;  second    and    third   pleas  were   good. 

that  the  sum  of  one  hundred  and  fifty  Crossfield  xk  Such,  8  Exch.  159,  22  L. 

pounds,  to  secure  which  the  lease  was  J.  E^^ch.  65. 

deposited,  was  still  due,  and   that  no  Return  and  Aceeptanee  of  Goods. — In 

tender  of  that  sum  had  been  made  since  detinue,  if   the  defendant  pleads  the 

the    judgment;    and,    secondly,    on  return   and  acceptance  of   the  goods 
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2.  Want  of  Title  in  Plaintifll — The  defendant,  in  bar  of  the  action, 
may  show  title  in  a  third  person  at  the  time  of  the  institution  of 
the  suit,^  or,  in  bar  of  the  further  prosecution  of  the'  suit,  except 
as  to  damages  and  costs,  that  the  plaintiff's  title  ceased  pending  the 
action  * 

Showing  Title  in  Third  Penon. — Where,  however,  a  plaintiff  in  detinue 
has  shown  a  prior  possession  and  made  out  b.  prima  facie  caise,  the 
defendant  cannot  defeat  a  recovery  by  showing  merely  an  out- 
standing title  in  a  third  person,  without  connecting  himself  there- 
with.* If,  however,  the  plaintiff,  never  having  had  actual  possession, 
is  driven  to  proof  of  his  title  to  sustain  his  action,  the  defend- 
ant may  defeat  a  recovery  by  showing  outstanding  title  in  a  third 
person  without  connecting  himself  with  it.* 

after  action  brought,  evidence  on  the  claims  under  a  purchase  at  a  sher- 
part  of  the  plaintiff  to  show  their  dam-  iff' s  sale  from  one  who  was  estopped 
aged  state  aiter  the  commencement  of  from  denying  the  right  of  possession 
the  action  is  admissible.  M'Grath  v.  to  be  in  the  plaintiff's  intestate,  he  can- 
Bourne,  10  IiK  R.  £q.  i6o.  not  set  up  an   outstanding   title  in  a 

Lien   on   Snbject-matter  of  Suit. — In  third  person  without  connecting  him- 

detinue  for  goods,  to  wit,  one  thousand  self  with  it.    Miller  t;.  Jones,  26  Ala. 

jards  of  broadcloth  and  two  pieces  of  247. 

other  cloth,  the  defendant,  by  his  plea,  4.  Foster  x>.  Chamberlain, 41  Ala.  158 ; 
claimed  a  lien  for  fulling  the  cloths  Dozier  v.  Joyce,  8  Port.  (Ala.)  303. 
mentioned  in  the  declaration,  and  itap-  Unless  he  is  prevented  from  so  doing 
peared  at  the  trial  that  originally  eight  by  some  matter  or  thing  amounting  in 
pieces  of  cloth  had  been  delivered  at  law  to  an  estoppel, 
the  same  time  t^  the  defendant  to  be  In  Miller  v.  Jones,  26  Ala.  247,  Gold- 
fulled,  and  that  six  out  of  the  eight  thwaite,  J.,  delivering  the  opinion  of 
pieces  had  afterwards  been  redelivered,  the  court,  said  :  "  If  the  plaintiff  were 
It  was  held  that  the  plea  only  extended  to  show  that  he  was  the  owner  at  a 
to  the  two  pieces  actually  detained,  and  period  anterior  to  the  suit,  the  defend- 
that  the  defendant  could  not,  under  ant  might  well  show  that  he  had  parted 
that  plea,  set  up  a  claim  of  lien  for  full-  with  the  title  before  the  commence- 
ing  more  than  two  pieces,  but  should  ment  of  the  action,  and  thus  defeat  a 
have  asserted  specifically  his  claim  in  recovery,  not  by  showing  any  right  in 
respect  of  the  eight.  Coombs  v.  Noad,  himself,  but  by  proving  that  the  other 
10  M.  &  W.  127,  II  L.  J.  Exch.  409.  party  did  not  occupy  a  position  which 

Plea  Denying  Property  in  Plaintiff.  —  would  entitle  him  to  recover.''     Cited 

On   a   plea   denying  property   in  the  in  Foster  v.  Chamberlain,  41  Ala.  166. 

plaintiff,  it  is  no  de^nse  that  there  are  Title  tn  a  Trustee. — In  detinue  by  the 

other  persons cotenants  with  the  plain-  surviving  husband  against  one  df  his 

tiff  who  are  not  joined  in  the  action,  sons-in-law,  it  was  held  that  the  defend- 

Broadbent  v.  Ledward,  11  Ad.  &  El.  ant  could  set  up  an  outstanding  title 

209,  39  E.  C.  L.  48,  3  P.  &  D.  45.  in  a  trustee,  to  whom  the  slave  was 

1.  Dozier  v.  Joyce,  8    Port.  (Ala.)  conveyed  in  trust  for  the  plaintiff's  de- 

303;  Whitfield  v,  Whitfield,  4A  Miss,  ceased  wife  for  life,  with  remainder  to 

268;  McCurry  v.  Hooper,  12  Ala.  823.  their  children,  and  this  notwithstand- 

Sce  also  Miller  v.  Jones,  26  Ala.  247.  ing  the  possession  was  obtained  from 

3.  Whitfield  v.  Whitfield,  44  Miss,  the   plaintiff  by   stealth  or  violence. 

268,  citing  Dozier  v.   Joyce,  8   Port.  Lucas  v.  Daniels,  34  Ala.  188. 

(Ala.)  303.  Alabama  Btatnte.^Section  2611,  Ala- 

S.  Sims   r.   Boynton,  32   Ala.   361 ;  bama  Code,  provides  that  a  defendant, 

Traylor  v.  Marshall,  11  Ala.  458;  Mil-  when  sued  in  detinue,  may  make  aflfi- 

ler  V,  Jones,  26  Ala.  247 ;  Gafford  v.  davit   that  the  property  sued  for  is 

Steams,  51  Ala.  434;  Hall  v.  Chap-  claimed  by  a  third  person,  and  pray 

man,  35  Ala.  51^9.  for  an  order  that  such  person  come  in 

Where  the    defendant    in    detinue  and  defend.    It  has  been  held    that 
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Ttaud. — So  it  cannot  be  shown  that  the  plaintiff's  possession  of 
the  property  was  acquired  by  fraud  without  connecting  such  fraud 
with  his  own  title.^ 

3.  Statute  of  limitatums. — It  seems  that  the  defense  of  the  statute 
of  h'mitations  is  available  to  the  defendant  under  the  plea  of  non 
detinet^  and  need  not  be  specially  pleaded.* 

X.  Yebdict — 1.  Generally. — The  verdict  in  detinue  should  be 
responsive  to  all  the  issues  brought  out  on  the  trial.^  At  common 
law,  if  the  verdict  was  not  responsive  to  the  whole  bsue  a  venire de 
novo  was  awarded.* 

2.  Aasendiig  Value. — ^The  verdict,  if  for  the  plaintiff,  should  gen- 
erally  assess  the  value  of  all  the  articles  sued  for  separately  when 
it  is  possible.®    The  reason  of  this  rule  is  founded  upon  the  fact 

such  provision  was  never  intended  to  doth  detain  the  slaves  in  manner  and 

defeat  the  common-law  right  of  a  de*  form,   etc.,  was  held  sufficiently  re* 

fendant  to  set  up  an  outstanding  su-  sponsive  to  both  issues.     Boatright  v. 

perior  title  to  plaintiffs,  with  which  Meggs,  4  Munf.  (Va.)  145. 

he  conne<;ts  himself.    Behr  v,  Gerson,  Erroaoous  Recitals. — Where  the  jurj 

95  Ala.  438.  found  for  the  plaintiff  the  slaves  in  the 

1.  McGuire  v.  Shelby,  20  Ala.  456.  declaration  mentioned,  and  proceeding 

8.  Traun  v.  Keiffer,    31    Ala.  144;  to  state  their  names  and  several  values, 

Laj  V,  Lawson,  33  Ala.  377.  recited  the  name  of  one  of  them  errone- 

8.  Ducket  V,  Crider,  1 1  B.  Mon.  (Kv.)  ously,it  was  held  that  such  error  should 

195,  follotving  Stanley  v.  Earl,  5  Litt.  be  corrected  by  reference  to  the  decla- 

(fcy.)  281.  ration.    Boatright  v.  Meggs,  4  Munf. 

No  Jurisdiction. — In  Crozier  v,  Bry-  (Va.)  145. 

ant,  4  Bibb  (Ky.)  177,  it  was  held  that  5.  Higgenbotham  v,  Rucker^  2  Call 

where  the  statute  oflimitations  had  been  (Va.)  265;  Cornwell  v.  Truss,  2  Munf. 

pleaded  it  was  not  sufficient  to  reply  (Va.)  195. 

that  the  property  in  controversy  was  Upon  an  action  of  detinue  for  five 

not  within  the  jurisdiction  of  the  court,  negroes  a  verdict  was  rendered   for 

4.  The  defendant  pleaded  non  detinet  four  without  any  finding  as    to  the 

and  a  special  plea  in  bar,  to  which  pleas  fifth.     It  was  held  that  the  verdict  was 

there  was  a  general  replication  deny-  erroneous  in  not  finding  the  whole  is- 

ing  the  truth  of  both,  and  issues  were  sue,  and  that  a  venire  facias  de  novo 

joined ;  it  was  held  that  a  general  ver-  should  have  been  awarded.     Butler  v, 

diet  was  sufficiently  responsive  to  both  Parks,  i  Wash.  (Va.)  76. 

issues.    Garland  v.  Bugg,  i  Hen.  &  M.  Verdict  Finding  Joint  Valnci. — Where 

(Va.  )  374.  the  declaration   lays   separate  values 

A  verdict  in  detinue  in  these  words :  and  the  verdict  finds  a  joint  value,  it  is 
**  We  find  all  the  issues  for  the  plaintiff,  error,  and  a  venire  facias  de  novo 
and  that  the  slaves  named  in  the  pro-  should  be  awarded.  Higgenbotham  v, 
ceedings"  (specifying  them  by  name)  Rucker,  2  Call  (Va.)  2^. 
"are  the  property  of  the  plaintiff,  *  *  •  Omission  of  a  Material  Finding. — 
and  that  the  said  slaves  are  in  value  Where  the  jury  found  a  special  verdict, 
worth  as  follows,"  etc. ;  **and  as  the  and,  as  to  some  of  the  slaves,  omitted  to 
plaintiff  releases  all  damages  for  hire,  state  a  circumstance  which  was  neces- 
we  assess  the  value  of  said  slaves,  sary  to  ascertain  whether  the  plaintiff 
to  wit :  $3,450,  as  damages  for  the  plain-  was  entitled  to  them  or  not,  the  verdict 
tiff,  to  be  discharged  upon  the  delivery  was  insufficient  and  a  venire  de  novo 
of  said  slaves  by  the  defendant  to  said  ought  to  have  been  awarded.  Robin- 
plaintiff,"  was  held  substantially  cor-  son  v.  Brock,  i  Hen.  &  M.  (Va.)  213. 
rect  and  proper  in  form.  Rambo  v,  •.  Alabama. — ^Johnson  v.  McLeod, 
Wyatt,  32  Ala.  363.  80  Ala.  433;  Rowan  v.  Hutchisson,  27 

issue  being  joined  on  the  pleas  of  Ala.  328;  Rambo  v.  Wyatt,  32  Ala. 

non  detinet  and  the  statute  of  limita-  363;  Cummings  v.  Tindall,  4  Stew.  & 

tions,   a  verdict    that  the    defendant  P.  (Ala.)  357;  Haynes  v.  Crutchfield, 
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that  if  y  after  the  operation  of  a  distringas^  any  one  article  cannot  be 
had,  the  court  may,  upon  proper  application,  supersede  the  distrin- 
gas^ and  direct  a  fieri  facias  or  other  writ  for  the  value  oniy.^ 
Writ'  of  Inquiry. — Where,  however,  by  reason  of  the  number  or 
character  of  the  articles  sought  to  be  recovered,  such  separate 
valuation  is  rendered  impossible,*  or  where,  from  the  peculiar 
circumstances  of  the  case,  it  becomes  unnecessary,^  if  the  jury, 

7  Ala.  194;  Wilson  i;.  Barnes,  49  Ala.  the  value  of  each  article.     Goldsmith 

134;  Savage  v.  Russell,  84  Ala.  103;  v.  Willson,  67  Iowa  665. 

Townsend    v.   Brooks,   76    Ala.   310;  1.  Buckner  t;.  Haggin,  3  T.  B.  Mon. 

Jones  V.  Anderson,  76  Ala.  433;  Bell  (Ky.)6o. 

V,  Pharr,  7  Ala.  807 ;  Jones  v.  Ander-  **  In  Buckner  v.  Hagein,  3  T.  B.  Mon. 

son,  82  Ala.  302;  Henry  v.  Powell,  90  (Ky.)  59,  the  reason  of  the  rule  why, 

Ala.  440.  in  detinue  for  several  articles,  the  value 

Arkansas, — Lenox  f.  Pike,  a  Ark.  23.  of  each  must  be  ascertained  by  a  sep- 

Kentucky. — Buckner  t;.  Haggin,  3  T.  arate  finding,  is  said  to  be  this,  viz. : 

B.  Mon.  (fcy.)  60.  if  after  the  operation  of  a  distringas 

Tennessee. ---^XxAdi^Tt  v.   Hassell,  6  any  one   article  cannot  be   had,   the 

Humph.  (Tenn.)  137;  Baker  r.  Beasly,  court  may,  on  proper  application,  su- 

4  Yerg.  (Tenn.)  570.  persede   the  distringas  and  direct   a 

Virginia. — Robinson    v.   Brock,    x  fieri  facias  or  other  writ  for  the  value 

Hen.   &   M.   (Va.)   213;   Holladay  v.  only.     According  to  this  rule,  in  an  ac- 

Littlepage,  2  Munf.   (Va.)  539;  Hig-  tion  for  two  horses,  if  one  only  *  could 

genbotham   v.  Rucker,  2  Call   (Va.)  be  obtained  and  the  other  could  not, 

265.  there  would  be  no  means  of  ascertain- 

England, — Pawly  v.  Holly,  2  W.  Bl.  ing  what  credit  should  be  given  in  value 

853.  for  the  one  obtained,  and  what  sum 

Issues  being  joined  on  the  pleas  of  should  be  reserved  for  the  one  which 

non  detinet  and  justification  under  le-  was  inaccessible,   so   that  either    the 

gal  process,  a  verdict  finding  the  de-  plaintiff  below  must  be  obstructed  in 

fendant  not  guilty,  and  assessing  the  this  event  from  proceeding  further,  or 

damages  and  the  separate  value  of  the  the  defendant  from  obtaining  any  credit 

slaves,  was  sufficient  under  the  statute  for  the  horse  surrendered.'  **     Haynes 

to    support   a   judgment.     Rowan   v.  v.  Crutchiield,  7  Ala.  199. 

Hutchisson,  27  Ala.  328.  2.  In  detinue  for  a  great  number  of 

A  verdict  which  found  the  slaves  in  tools  and   instruments   belonging    to 

the  declaration  mentioned  to    be  the  the  business  of  a  photographer,  a  ver- 

property  of  the  plaintiff,  and  affixed  the  '  diet  in  these  words:   **We,  the  jury, 

value  of  the  slaves  severally  and  re-  find  for  the  plaintiff,  and  not  finding  it 

spectively.and  also  found  the  detention  practicable  to  assess  the  value  of  each 

of  the  defendant  and  awarded  a  certain  article  sued  for  separately,  we  assess 

amount  of  damages  for  the  same,  was    the  value  of  the  whole  at dollars, 

not  objectionable,  since  it  was  in  the  and  we  assess  the  damage  for  its  deten- 

approved  form  for  such  cases.    Lenox    tion  at dollars,"   is    sufficiently 

V,  Pike,  2  Ark.  23.  formal  to  support  a  judgment  for  the 

In  detinue  for  the  patents  of  several  plaintiff  if  not  objected  to  in  the  court 

tracts  of  land,  the  jury  should  assess  below.     Wilson  v.  Barnes,  49  Ala.  134. 

the  value  of  each  patent  separately,  Wtit  of  Inqiiliy. — And  even  where  the 

and  an   omission  to  do    so    is   error,  jury  assess  the  damages  aggregately, 

Cummings  v.   Tindall,  4  Stew.  &  P.  it  seems  that    instead  of  ordering  a 

(Ala.)  357.  trial  de  novo^  the  appellate  court  may 

lom  Statute. — Section  3238  of  the  remand  with  directions  to  award  a 
Iowa  Code  provides  that  the  jury  in  writ  of  inquiry.  Haynes  v.  Crutch- 
actions  for  the    recovery  of  specific  field,  7  Ala.  199^ 

property  must  determine  the  value  of  8.  Wb«r6    No   Pr^udlee    Besvlted.— 

the  property  whenever  by  their  verdict  Where  the  verdict  failed  to  assess  the 

there  will  be  a  judgment  for  its  recov-  separate  value  of  the  several  slaves,  and 

ery  or  return,  and  that  when  required  it  was  clear  that  no  prejudice  had  re- 

to  do  so  by  either  party  they  must  find  suited,  since  the  abolition  of  slavery  In 
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after  ascertaining  the  right  to  belong  to  the  plaintiff,  shall  omit  to 
find  the  value  or  assess  the  damages,  a  writ  of  inquiry  may  be 
awarded  to  supply  the  defect.^ 

Valuation. — The  verdict  may  assess  the  value  of  the  property  as 
of  any  time  between  the  demand  and  the  trial,^  and  may  take 
into  consideration  the  fluctuations  in  the  value  of  the  property.' 

Semittitur. — And  if  the  jury  by  their  verdict  assess  an  amount 
in  damages  exceeding  the  value  of  the  property  sued  for,  as  stated 
in  the  declaration  or  established  by  the  evidence,  a  remittitur  of 
such  excess  cures  the  objection.* 

3.  Partial  Finding. — According  to  the  later  practice  a  verdict  in 
detinue  for  part  of  the  property  sued  for  is  good  for  the  plaintiff 
as  to  those  things  found  in  his  favor  and  for  the  defendant  as 
to  the  remainder,^  and   the   plaintiff,  where  the  finding  is  for 

the  meantime  had  made  it  impossible  8.  Johnson  v.  Marshall,  34  Ala.  528; 

for  the  defendant  to  make  a  voluntary  Archer  v.  Williams,  2  C.  &  K.  20,  61 

delivery   or  the  plaintiff   to   compel  E.G.  L.  26,  5  C.  B.  318, 57  E.  C.  L.  318. 

the    same    by  legal    process,   it   was  DeterloratioiL. — ^The  deterioration  of 

held  that  such  was  an  error  of  which  the  property  from  use,  in  addition  to 

the  defendant    could    not    complain,  the  annual  rent  or  hire,  may  be  consid- 

Rose  V.  Pearson,  41  Ala.  687.  ered  by  the  jury  in  estimating  damages 

If  the  plaintiff  in  detinue  fails  to  give  for  detention.     Yonge  v,   Shepperd, 

bond  and  affidavit   necessary   for  ob-  44  Ala.  315. 

taining  possession  of  the  property  sued  Wear  and  Tear. — In  an  action  for  the 
for,  but  leaves  it  in  the  undisturbed  recovery  of  personal  property  in  specie 
possession  of  the  defendant,  he  cannot  the  plaintiff  cannot  recover,  as  dam- 
complain  on  error  that  the  jury,  on  re-  ages,  both  rent  and  ordinary  wear  and 
turning  a  verdict  for  the  defendant,  tear,  since  the  former  includes  the  lat- 
did  not  assess  the  value  of  the  prop-  ter.  White  v.  Sheffield,  etc.,  St.  R. 
erty,  nor  that  the  court,  upon  giving  Co.,  90  Ala.  253. 

judgment,  did  not  render  a  judgment  4.  Goodman  v.   Floyd,  2   Humph, 

for  the  property  or  its  alternate  value  (Tenn.)  59;  Robbins  v.  Walters,  2  Tex. 

with  damages  for  its  detention.     Sec-  130.     Compare  Bigger  v,  Alderson,  i 

tion  2194  of  the  code  is  not  applicable  Hen.  &  M.  (Va.)  54.     See  also  article 

in  such  a  case.     Lucas  v,  Daniels,  34  Damages,  vol.  5,  p.  700. 

Ala.  188.  Where,  in  an  action  of  detinue,  the 

And  so  where  the  verdict  awards  jury  gave  the  plaintiff  judgment  for  the 

the  property  to  that  party  who  is  at  value  of  a  slave  and  damages  for  his  de- 

the  time  in  possession  of  it.    Jones  v,  ten  tion  to  a  larger  amount  than  was 

Pullen,  66  Ala.  306.  demanded  in   the    declaration,  it  was 

Otjeotton  on  Part  of  Defeated  Party.  —  held  that  the  court,  having  reversed  the 
A  plaintiff  failing  in  a  detinue  suit  judgment  for  such  error,  would  proceed 
cannot  complain  that  the  jury  failed  to  render  such  judgment  as  should  have 
to  assess  the  alternate  value  of  the  been  rendered  below,  to  wit,  for  the 
property  and  damages  for  its  detention,  amount  of  damages  claimed  in  the  dec- 
Such  judgment  may  work  injury  to  the  laration,  provided  the  plaintiff  would 
defendant,  but  none  to  him.  Shepherd  release  the  surplus.  Goodman  ?'.  Floyd, 
V.  Story,  62  Ala.  336.  2  Humph.  (Tenn.)  59. 

1.  Buckner  v,  Haggin,  3  T.  B.  Mon.  Ezeesslve  Valuation  is  not  ground  for 
<Ky)  61;  Studdert  zk  Hassell,  6  a  new  trial,  unless  it  is  also  shown  that 
Humph.  (Tenn.)  137;  Baker  v.  Beasly,  the  defendant  cannot  surrender  the 
4  Yerp.  (Tenn.)  570.  property,  and  thus  escape  payment  of 

2.  Yonge  v.  Shepperd,  44  Ala.  315;  its  value.  Glascock  v.  Hays,  4  Dana 
Johnson    v.   Marshall,    34    Ala.    522;  (Ky.)  58. 

White  V,  Ross,  5  Stew.  &  P.  (Ala.)  123.  5.  Thomas  v.  Tanner,  6  T.  B.  Mon. 
See  also  Townsend  t^.  Brooks,  76  Ala.  (Ky.)  61;  Talbpt  v.  Talbot,  2  J.J. 
310.  Marsh.  (Ky.)  6. 
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part  only,  is  barred  as  to  the  things  omitted.^ 

XL  jTTDOXEirT — 1.  Oenerally.-^The  judgment  in  detinue,  as  in 
other  cases,  should  follow  the  verdict.^  If  the  jury  do  not  find 
damages,  judgment  for  the  thing  detained  without  damages  is 
good.^  So  judgment  may  be  given  for  damages  and  costs 
although  the  article  detained  has  been  restored  to  the  plaintiff,^ 
or  where  the  property  for  which  the  action  was  brought  died 
after  demand.'^  A  plaintiff  in  detinue  whose  title  to  the  property 
sued  for  is  legally  divested  after  suit  brought  can  recover  nothing 
more  than  damages  for  detention  to  the  time  of  such  divestiture 
and  the  costs  of  the  suit.* 

Indetinueforeightslaves, atrial  be-  by  reason  of  the  detention  thereof." 

ing  had  on  the  plea  of  the  generalissue,  After  award  of   a  writ  of  inquiry  to 

the  jury  returned  a  verdict  that  *'  thej  assess  the  damages  and  costs,  and  the 

find  for  the  plaintiff  and  assess  the  returnof  the  assessment  thereof,  j  udg- 

value  of  the  slaves  sued  for  as  follows "  ment  was  given,  **that  the  plaintiff 

(specifying  by  name  and  assessing  the  do  recover  against  the  defendant  the 

separate  value  of  all  the  slaves  except  said  cattle,  goods,  and  chattels,  or,  if 

one,  as  to  whom  the  verdict  was  silent),  the  defendant  should  not  render  the 

^'  and  they  also  find  the  hire  of  said  same  to  the  plaintiff,  the  value  of  the 

slaves  to  be  two  hundred  dollars."     It  same;  and  that  the  plaintiff  do  also 

was  held  that  the  verdict  was  not  sui!i-  recover  against  the  defendant  his  dam- 

cient  to  authorize  the  rendition  of  a  ages,  costs,  and  charges  aforesaid,  by 

judgment.     Wittick  v,  Traun,  vj  Ala.  the  said  inquisition  above  found,  and 

562,  Rice,  J.,  dissenting^  saying  that  also  twenty-seven  pounds  five  shillings 

such  verdict  was  good  ^r  the  plaintiff  for  his  costs  and  charges  by  the  court 

as  to  the  seven  slaves  named  and  good  here    adjudged    of     increase    to    the 

against  him  as  to  the  one  not  named,  plaintiff."    It  was  held,  first,  that  the 

1.  Talbot  V,  Talbot,  2  },  }.  Marsh,  judgment  was  final,  and  not  interlocu- 

(Ky.)  6;  Code  Va.  1873,  c.  ^73»  §  '3*»  4  ^oryj  secondly,  that  it  was  erroneous, 

Minor's  Inst.  818.  for  not  ascertaining  the  value  of  the 

S.  Lenox  v.  Pike,  2  Ark.  24.  goods,  nor  giving  any  means  of  ascer- 

Faflnro  to  Aasesa  Baparat*  ValuM. —  taining    it;    thirdly,    that  the  defect 

Judgment  on  the  verdict  being  ren-  could  not  be  cured  by  a  writ  of  in- 

dered  for  the  plaintiff,  the  failure  to  quiry;fourthly,  that  the  plaintiff  could 

assess  the  separate  value  of  the  several  not  have  judgment  for  the  damages 

articles  is  reversible  error.    Jones  v,  and  costs  only.     Phillips  v.  Jones,  15 

Anderson,  82  Ala.  302 ;  Jones  v.  An-  Q^.  B.  859,  6^  E.  C.  L.  859,    14  Jur. 

derson,    76    Ala.    428;    Townsend    v,  1065,  19  L.  J.  Q^  B.  374. 

Brooks,  76  Ala.  308;  Henry  v.  Powell,  8.  Daniel  v.  Prather,  1  Bibb  (Ky.> 

90  Ala.  440.  See  also  Savage  f'.  Russell,  484. 

84  Ala.  103.  4.  Danley  V.  Edwards,  i  Ark.  444; 

Affgragafee  Value.— The  verdict  should  Merritt  v.  Merritt,  Mart.  (N.  Car.)  18. 

assess  the  value  of  the  property  sued  There  is  no  statute  in  Alabama  au- 

for  separately,  and  if  only  its  aggregate  thorizing  a  summary  judgment  for  cost 

value  is  assessed  a  judgment  following  against  the  sureties  on  a  detinue  bond, 

the  verdict;  is  erroneous.     Johnson  v,  jointly  with  their  principal,  on  his  dis- 

McLeod,  80  Ala.  433;  Jones  1:;.  Ander-  missal  of  the  suit,  and  if  such  judg- 

son,  76  Ala.  428.  ment  is  rendered  it  will  be  reversed  on 

Jadgment  1^  Defiiult. — In  detinue  for  error  as  to  the  sureties  and  affirmed 

goods,  judgment  by  default  was  en-  as  to  their  principal.  Garrottf^.  Fuller, 

tered  up  as  follows:  "Therefore  it  is  36  Ala.  179. 

considered  that  the  plaintiff  do  recover  5.  Danley  v,  Edwards,  i  Ark.  444; 

against  the  defendant  the  said  cattle.  Carrel  v.   Early.  4  Bibb  (Ky.)    270. 

goods,  and  chattels ;  or,  if  the  defendant  See  also  May  ?'.  Jameson,  1 1  Ark.  368. 

should    not  render  the  same  to  the  6.  Cole  v.  Conolly,    16  Ala.    271 ; 

plaintiff,  the  value  thereof,  and  also  JWhitfield  v,  Whitfield,  44  Miss.  267. 

the  damages  by  the  plaintiff  sustained  In  Cole  v,  Conolly,  16  Ala.  271,  the 
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YolimUry  Vonrait — If  the  plaintiff  in  detinue  suffers  a  voluntary 

nonsuit  the  court  can  only  render  judgment  against  him  for  costs.^ 

2.  Form  of  Judgment. — The  judgment  should  be  for  the  property 
sued  for,  if  to  be  had,  or  its  alternate  value,  together  with  damages 
for  its  detention  to  the  time  of  trial  and  for  the  costs  of  the  action.* 

court  said:  **It  is  very  clear  that  if  tick  v.  Keiffer,  31  Ala.  299;  Bell  9. 
the  seizure  by  the  marshal  of  the  Pharr,  7  Ala.  807. 
slaves  in  suit  amounts  to  a  divest-  Judgment  Conreetod.  —  In  detinue  a 
iture  of  the  plaintiff's  title,  he  should  judgment  on  verdict  for  the  plaintiff 
not  be  permitted  to  recover  damages  *'  that  the  plaintiff  recover  of  said  de- 
fer the  detention  of  the  slaves  after  fendant  the  said  slaves"  (naming 
that  period,  nor  is  he  entitled  to  a  them), '*  and  on  the  failure  of  said  de- 
judgment  for  the  slaves  themselves.''  fendant  to  deliver  said  slaves  to  said 
Quoted  in  Whitfield  v,  Whitfield,  44  plaintiff  when  said  plaintiff  demands 
Miss.  267.  them,  then  that  the  said  plaintiff  have 

1.  Savage  v.  Gunter,  32  Ala.  467.  and  recover  of  the  said  defendant  Uie 
A  voluntary  nonsuit  by  the  plaintiff  sum  of  $3*450,  his  damages  so  assessed 

is  a  breach  of  a  detinue  bond  condi-  by  the  jury,"  though  not  in  the  proper 

tioned  as  the  statute  requires;  and  the  form,  was  corrected  on  error  and  af- 

lact  that  the  property  sued  for  belongs  firmed.    Rambo  v.  Wyatt,  33  Ala.  363. 
to  him  is  no  defense  to  an  action  on        Judgment  and  Ezecntlon  Abaolnte. — 

the  bond,  though  admissible  in  mitiga-  There  is  no  option  of  delivering  up 

tion  of  damages.    Savage  v.  Gunter,  the  goods  or  paying  the  value ;  but,  on 

33  Ala.  467.  the  contrary,  the  judgment  and  execu- 
In    detinue    or    the    corresponding  tion  are  absolutely  for  the   restoration 

statutory  action  "  for  the  recovery  of  of  the  chattel,  if  the  same  can  be 
personal  property  in  specie''  (Rev.  found,  together  with  damages  and  cost, 
Code,  (j(j  2593-^)  if  the  plaintiff  ob-  and  only  in  the  alternative  as  to  the 
tains  possession  of  the  property  by  value  in  case  the  chattel  should  be  de- 
executing  the  necessary  bond  and  strojed  or  eloigned,  Robinson  i^.  Rich- 
afterwards  suffers  a  voluntary  non-  ards,  45  Ala.  358. 
suit,  the  defendant  may  pursue  the  Itnmatarlal  OmlMlotia.— A  judgment 
fiummary  remedy  authorized  by  the  in  detinue  that  the  *'  plaintiff  recover 
statute,  or,  at  his  election,  sue  on  from  the  said  defendant  the  said  neg^o, 
the  bond.  Wood  v.  Coman,  56  Ala.  Toe,  or  the  sum  of  four  hundred  and 
383.  nfty  dollars  for  the  value,"  etc.,  was 

2.  Alabama. —  Greene  v.  Lewis,  85  held  to  be  good,  and  the  omission 
Ala.  331 ;  Wittick  v.  Keiffer,  31  Ala.  of  the  words  "if  to  be  had,"  etc., was 
199;  Auerbach  v.  Blackman,  57  Ala.  regarded  as  an  informality  cured  by 
616 ;  Robinson  v.  Richards,  45  Ala.  354;  the  statute  of  jeofails.  Berry  v.  Hale, 
Wilson  V,  Barnes,  49  Ala.  136;  Henry  i  How.  (Miss.)  315. 

v.  Powell,  90  Ala.  440;  Jones  v,  Ander-        Money  Judgment. — If  the  plaintiff  in 

son,  82  Ala.  302;  Rose  v.  Pearson,  41  detinue  elects  to  take  the  assessed  value 

Ala.  687;  Harris  v,  Hillman,  36  Ala.  of  the  articles  sued  for  and  damages 

383;    Brown  v.   Brown,  5   Ala.   508;  for  their  detention,  the  defendant  is 

Rambo  v.  Wyatt,  33  Ala.  363.  to  be  considered  owner  and  the  judg- 

Arkansas, — Chandler    v,   Byrd,    i  ment    is    to    be    treated    as    one   for 

Ark.  161 ;  Lenox  v.  Pike,  3  Ark.  34.  money.    Ellis  v.  Gosney,  7  }. }.  Marsh. 

Tennessee. "^indd^rt  v,  Hassell,  6  (Ky.)  109. 
Humph.  (Tenn.)  137 ;  Waite  v,  Dolby,        Vonsult  by  Plaintiff. — Where  a  plain- 

8  Humph.  (Tenn.)  406.  tiff  in  a  detinue   suit,   having  given 

Virginia. — Bates  v.  Gordon,  3  Call  proper  bond,  executes  a  forthcoming 

<Va.)  556.  '  bond  on  the  defendant's  failure  to  re- 

West  Virginia. —  Arthur  v.  Ingels,  plevy  and  receives  the  property  from 

34  W.  Va.  (^3.  the  sheriff,  and  upon  the  trial  takes  a 
Judgment  In  tlw  AltemallTS. — ^Ajudg-  nonsuit,    and  a   jury    is  called,  who 

ment  in  detinue  for  the  specific  prop-  assess  the  value  of  the  property  and 
erty  alone  is  improper,  since  the  judg-  damages  for  its  detention,  judgment 
ment  should  be  in  the  alternative,  and  is  properly  rendered  against  the  plain- 
such  judgment  will  be  reversed.    Wit-  tiff  for  the  property  or  its  alternate 
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Jndgmont  againit  Admlniftraton  and  Ezocnton. — In  detinue  against  an 
administrator  or  executor,  damages  may  be  recovered  for  his 
owq  illegal  detention  in  his  representative  capacity  and  for  the 
previous  illegal  detention  of  his  testator  or  intestate.* 

Amending  Jndgmont. — ^Where  the  verdict  is  good  the  judgment  may 
be  amended  from  matter  appearing  upon  the  record.^ 

3.  Effect  of  Judgment. — The  property  in  goods  in  respect  of 
which  judgment  has  been  recovered  in  an  action  of  detinue  remains 
in  the  plaintiff  until  execution  is  issued  on  the  judgpment.^ 

XU  ACTIOV  OH  Detihttb  Bohb. — In  an  action  on  a  detinue  bond 
all  that  is  necessary  for  the  plaintiff  to  allege  in  his  declaration  is 
the  making  and  delivery  of  the  bond  in  the  manner  required  by 
law  and  a  sufHcient  breach  or  breaches  thereof  to  show  a  liability 
on  the  part  of  the  makers  of  the  bond.  And  in  all  cases  the 
liability  declared  on  should  be  set  out  in  such  a  manner  that  an 

value,  together  with  damages  for  its  judgment  for  costs   is  entered  against 

detention    and    costs.      Auerbach    v,  his  surety  as  well  as  himself,  it  will  be 

Blackman,  57  Ala.  616.  considered  a  clerical  misprision    and 

1.  English  V.  McNair,  34  Ala.  40.  may  be  corrected  at  the  next  term  on 

Jndgmont  npon  BoTlval  of  Snlt. — ^A  motion  of  the  defendant,  but  if  such 

judgment  cannot  be  rendered  against  judgment  was  ordered  on  due  consider- 

an  administrator  in  detinue  where  the  ation,  although  it  is  irregular  for  one 

suit  has  been    revived  against    him,  judge  to  correct  the  errors  of  another, 

unless  the  thing  sued  for  was  in  the  the  plaintiff  cannot  be  heard  to  assign 

hands  of  his  intestate  at  the  time  of  the  error,  as  no  injury  resulted  to  him  from 

suit  brought  or  has  since  come  into  the  amendment.      Harvey  v.  Jeter,  7 

the  hands  of  the  personal  representa-  Ala.  688. 

tive  and  is  held   by  him  as  assets  of  8.  Therefore,  in  liquidation  of  the 

the   estate.     Easly  v.   Boyd,    12  Ala.  affairs  of  the  defendant  before  execu- 

686.  tion  has  issued,  the  plaintiff  cannot 

Peraonal    Judgment. — ^Judgment    in  prove   for    the  value  of   the    goods, 

detinue  against  an  executor,  as  such.  In  re  Scarth,  23  W.  R.  153,  L.  R.  10 

should  be  given  against  him  person-  Ch.  234. 

ally  for  the  goods  by  him  detained  The    bankruptcy  of  the  defendant 

or  the  alternative  value,  but  for  all  will  not  vest  title  to  the  goods  in  the 

damages  for  detention,  both  in  his  tes-  trustee  in  bankruptcy.    Bx  p.  Drake, 

tator's  time  and  his  own,  it  should  be  5  Ch.  Div.  866. 

against  him  de  bonis  testatoris.  Allen  In  detinue  for  goods,  if  all  or  any 
V.  Harlan,  6  Leigh  (Va.)  42.  See  also  are  delivered  up  after  action  brought, 
Greenlee  v.  Bailey,  9  Leigh  (Va.)  526.  the  plaintiff  cannot  have  judgment  to 
But  see  Catlett  v,  Russell,  6  Leigh  recover  the  goods  so  delivered  to  him, 
(Va.)  344,  where  it  was  held  that  such  or  their  value,  but  may  have  judgment 
judgment  should  be  for  the  goods  or  to  recover  for  their  detention  if  he  has 
alternative  value  against  the  executor  sustained  any  damage,  and  judgment 
de  bonis  propriis  and  for  the  damages  to  recover  the  residue  of  the  goods,  or 
for  detention,  both  in  the  testator's  and  their  value,  and  damages  for  their  de- 
executor*s  own  time,  </«  ^<?Mi J /ej/<7/0riJ.  tention.  Crossfield  v.  Such,  8  Exch. 
From  this  opinion  two  of  the  judges,  159,  22  L.  }.  Exch.  65. 
however,  dissented,  holding  the  doc-  Where  a  plaintiff  obtained  a  judg- 
trine  laid  down  in  the  case  above.  ment  in  detinue  for  slaves,  and  their 
3.  Robinson  v,  Richards,  45  Ala.  358,  profits  to  the  rendition  of  the  judg- 
following  Brown  t^.  Brown,  5  Ala.  508.  ment,  he  could  not  come  into  equity 
See  also  Royall  v.  Eppes,  2  Munf.  for  the  profits  which  afterwards  ac- 
(Va.)  479.  crued  pending  an  appeal,  nor  to  re- 
in a  statutory  action  of  detinue,  when  cover  their  increase  not  included  in 
the  plaintiff  consents  to  a  nonsuit,  if  a  such   judgment;  nor  to  compel  the 

668  Volume  VI. 


Aotlon  on  Detinao  Bond.                DE  TINUE.  Aotion  on  Dotiano  Bond. 

intelligent  issue  may  be  taken  on  the  allegations  contained  in 
such  declaration.^ 

deliverj  of  them  by  purchasers  from  which  the  writ    was  issued,   nor  to 

the  defendant.    Alderson  v,  Biggars,  4  allege  that  the  plaintiff  in  the  detinue 

Hen.  &  M.  (Va.)  470.  suit  did  not  have  probable  cause  to  sue. 

1.  Baker  v.  Pope,  49  Ala.  415.  Baker  v.  Pope,  ^19  Ala.  418. 

A  declaration  upon  a  detinue  bond  An  averment  in  an  action  on  a  det- 

executed  under  section  I  of  chapter  103  inue  bond    that   the  plaintiff  in   the 

of  the  West  FtV^i Mia  Code,  which  does  detinue  suit  *'did  fail  in  his  said  suit 

not  allege  that  the  plaintiff  in  the  ac-  in  detinue  and  has  wholly  failed  to  paj 

tion  of  detinue  had  possession  of  the  the  said   G.    }.    P.,   plaintiff  in  this 

property  after  the  bond  was  executed,  suit,  all  the  costs  and  damages  that  he 

is  fatally  defective.     Bratt  v.  Marum,  sustained  by  reason  of  the  wrongful 

24  W.  Va.  656.  suing  out  of  said  detinue  writ,"  is  a  suf- 

In  an  action  on  a  detinue  bond  (Rev.  ficient  averment  that  the  detinue  suit 

Code  Alabama^  §  2629)  it  is  not  neces-  had  been  tried  and  determined  and  that 

sary  to  allege  in  the  complaint  that  the  the  defendant  had  sustained  damages 

writ  was  sued  out  wrongfully  or  mali-  by  the  bringing  of  the  suit.     Baker  v. 

ciously ,  nor  to  set  out  the  affidavit  upon  Pope,  49  Ala.  415. 
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See  article  LEGACIES  AND  DEVISES.    ' 


DILATORY  PLEAS. 

I  DETnnTioN,  665. 

n.  ElKDS  OF  Dhatobt  PLEA8»  665. 

m.  Dhatort  Pleas  Not  Fayobeb,  666. 

I.  DBFnriTlOH.— A  dilatory  plea  is  one  in  which  the  defendant 
attempts  to  delay  the  plaintiff's  remedy  by  showing  that  there 
is  an  objection  to  the  action  founded  on  principles  of  remedial, 
as  distinguished  from  substantive,  law.  The  purpose  of  the  de- 
fendant in  setting  up  such  a  plea  is  only  to  defeat  the  plaintiff's 
right  to  recover  in  a  particular  action,  and  is  not  a  denial  that  the 
plaintiff  has  a  right  upon  which  he  may  recover.  The  actual 
merits  of  the  plaintiff's  case  are  not  touched  upon,  nor  answered 
by  the  plea,  but  the  defendant  bases  his  objection  to  the  plaintiff's 
recovery  upon  the  ground  that  the  latter  has,  in  the  action  in 
question,  broken  some  rule  of  law  as  to  the  jurisdiction  of  the 
court,  rights  of  persons  to  sue,  their  liability  to  be  sued,  or  the 
proper  method  of  conducting  the  suit.*  Dilatory  pleas  are  prac- 
tically coextensive  with  pleas  in  abatement  and  pleas  to  the 
jurisdiction,  and  the  reader  is  referred  to  the  articles  ABATE- 
MENT IN  Pleading,  vol.  i,  p.  i,  and  Jurisdiction. 

IL  KlHDS  OF  Dilatory  Pisab.— Dilatory  pleas  are  divided  into 

1.  OtHor  DeflnitloiiB. — The  following  plaintiff  lacks  capacity  to    sue.    An- 

definitions  6f  a  dilatory  plea  have  been  derson  Diet.  Law. 

given :  One  which  goes  to  defeat  the  Dilatory  pleas  are  such  as  delay  the 

particular  action  brought,  merely,  and  plaintiff  *s  remedy  by  questioning,  not 

which  does  not  answer  as  to  the  general  the  cause  of  action,  but  the  propriety 

right  of  the  plaintiff.     Bouvier  Law  of  the  suit,  or  the  mode  in  which  the 

Diet.  remedy  is  sought.     Gould's  PI.  (5th 

One  that  resists  the  plaintiff's  pres-  ed.),  p.  29. 

ent  right  of  recovery  by  interposing  A  dilatory    plea  is   one   that   only 

some    temporary  objection;   as,   that  delays  the  suit  by  questioning  the  pro- 

the  court  has  no  jurisdiction;  that  the  priety  of  the  remedy,  rather  than  by 
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three  classes:  ist,  pleas  to  the  jurisdiction;  2d,  pleas  to  dis- 
ability of  parties;  3d,  pleas  in  abatement  of  the  writ  or 
declaration. 

To  Jurisdiotion. — By  a  plea  to  the  jurisdiction,  the  defendant 
denies  that  the  court  has  jurisdiction  as  to  the  particular  case ;  as, 
for  instance,  that  the  defendant  is  privileged  to  be  sued  in  some 
other  court ;  that  the  cause  of  action  in  the  case  arose  beyond  the 
limits  within  which  the  court  has  jurisdiction,  or  that  the  court 
has  no  jurisdiction  of  the  matter  constituting  the  cause  of 
action.^  For  a  full  treatment  of  this  subject  see  article  JURIS- 
DICTION. 

To  Disability  of  tho  Partioi. — The  defendant  may  plead  that  by 
reason  of  legal  disability  the  plaintiff  is  not  competent,  or  that  he 
himself  is  not  competent  as  a  defendant  in  the  suit.  Such  pleas, 
while  seeking  to  defeat  the  plaintiff's  remedy  in  the  particular 
action  by  setting  out  the  disability  of  the  person  as  plaintiff  or 
defendant,  do  not  deny  his  right  to  recover  in  a  subsequent 
action  *     See  article  PARTIES, 

In  AlMttomont  of  the  Writ  or  Doolaration. — ^A  plea  in  abatement  is  one 
which  sets  out  a  ground  for  abating  the  writ  or  declaration,  and 
asks  that  this  be  done.^  Such  pleas  are  based  upon  defects  or 
mistakes  either  in  the  writ  itself  or  in  the  manner  in  which  the 
declaration  follows  it.  See  article  ABATEMENT  IN  Pleading, 
vol.  I,  p.  I. 

m.  DiLATOBT  Plsab  Not  Fayobsd. — Dilatory  pleas  are  looked 
upon  with  grreat  disfavor  by  the  courts,  since  they  tend  only  to 
delay  the  action,  and  do  not  go  to  the  merits  of  the  case.  Such 
pleas  are  strictly  construed,  and  are  most  strongly  intended 
against  the  one  pleading  them.^ 

denying   the    injury.     Robertson    v,  Durant,  5  Wend,  (N.  Y.)  74;  Clark  v. 

Fisher,  3  Cai.  (N.  Y.)  99.  Latham,  25  Ark.  18;  Clifford  v,  Conj, 

1.  Gould's  PI.  (5th  ed.),  pp.  30-216.  t  Mass. ^02;  Esdaile  v.  Lund,  12  M. 

Pleas  to  the  jurisdiction  are  often  h  W.  wj\  Foxwist  v,  Tremaine,   2 

incorrectly  classed  with  pleas  in  abate-  Saund.  209^. 

ment,  since  in  form  thej  show  ground  * 'Pleas  in  abatement  are  interposed 

for  refusing  to  answer  in  the  partic-  to  defeat  writs  for  some  defect  in  the 

ular  court,  and    do  not,   technically  mode  of  proceeding,  and  are  certainly 

speaking,  show  a  reason  for  the  abate-  entitled  to  no  particular  favor."    Clark 

ment  of  the  writ,  though  they  do  in  v.  Brown,  6  N.  H.  434. 

fact  abate  it  by  defeating  the  action.  Pleas  in  abatement  are  not  favored, 

Stephen's  PI.  (Tyler),  App.,  p.  xxii.  but  must  be  taken  with  great  strictness. 

S.  (Mould's  PI.  (5th  ed.),  notes  30-  Lewis  v.  State,  i  Head  (Tenn.)  329. 

211.  The  utmost  strictness  is  required  in 

<*A  plea  in  abatement  to  the  person  pleas  in  abatement.    The^  are  dilatory 

of  the  plaintiff  or  defendant  is  such  as  pleaSt  and  looked  upon  with  suspicion, 

shows  some  personal  disability  in  one  They  will  not  be  sustained  by  any  in* 

of  these  parties  to  sue  or  be  sued."  tendment  in  their  favor.     Haywood  tr. 

Stephen's  PI.  (Tyler),  p.  85.  Chestney,  13  Wend.  (N.  Y.)  495. 

8.  Stephen's  PI.  (Tyler),  p.  85.  And  see  generally,  as  to  the  strict- 

4.  Getchell  v,   Boyd,  44  Me.  ^182;  ness  with  which  pleas  in  abatement 

Adams  T).  Hodsdon,33  Me.  225;  Ciark  are  construed,  article  Abatxmbnt  nv 

V,  Warner,  6  Conn.  355 ;  Trindcr  v,  Plbadino,  vol.  r,  p.  23. 
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DIRECTING  VERDICT. 

By  Charles  Sumner  Lobingisr,  M.A.,  LL.M.,  and  Alfred  Pizby. 

I.  Natttbe  ahb  Obigik,  668. 

1.  Practice  Defined^  668. 

2.  The  Primitive  Jury,  668. 

3.  Steps  towards  Verdicts  from  Evidence  Produced  in  Courts  d^i^ 

4.  Steps  towards  the  Separation  of  Law  and  Fact ^  671. 

a.  Special  Verdicts ^  671. 

b.  Demurrer  to  the  Evidence ^  671. 

c.  Nonsuit^  673. 

n.  Dbtslofmeht,  673. 

1.  Earlier  and  Minority  Rule^  673. 

a.  Direction  of  Verdict  Viewed  with  Disfavor  attd  Seldom  Per^ 

mitted,  673. 
{})  In  General,  673. 
(2)  Exceptions,  674. 

(a)  Verdict  Directed  that  Party  might  Testify,  674. 

(b)  Verdict  Directed  upon  Documentary  Evidence^ 

675. 

b.  *'Scintillaof  Evidence''  Rule,  67s. 

2.  Later  and  Prevailing  Doctrine,  678. 

a.  In  General,  678. 

b.  Cases  in  Which  Verdict  should  be  Directed,  683. 

(i)   When  there  Is  No  Evidence  to  Support  the  Opposite 
Theory,  683. 

(2)  When  opposite  Theory  is  Supported  by  No  Evidence  of 

an  Essential  Fact,  686. 

(3)  When  there  Is  No  Conflict  in  the  Evidence  or  Question 

as  to  Its  Credibility,  unless  Different  Conclusions  may 
be  Drawn,  687. 

(4)  In  Cases  of  Variance,  688. 

3.  In  Criminal  Cases,  609. 

nL  Affucatioh,  690. 

1.  In  General,  690. 

2.  Governed  by  Same  Rules  as  Demurrer  to  Evidence^  691. 

3.  Compared  to  Nonsuit,  694. 

4.  Question  of  Credibility  of  Witnesses ^  694. 
5*  The  Motion  to  Direct,  698. 

a.  When  to  be  Made,  698. 

b.  Form — Need  Not  be  Written,  699. 

c.  Grounds,  699. 

(i)  Should  be  specified,  699. 
(2)  Sufficiency,  699. 
V       6.  Exceptions  and  Review,  700. 
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Hatun  and  Origin.         DIRECTING   VERDICT.       Th«  Primitive  Jaij. 

7.  Right  to  Go  to  the  Jury,  703. 

8.  Rendition  of  Verdict,  704. 

9.  Particular  Cases  Discussing  Facts  Relative  to  Directing  Verdict ^  705- 

CROSS-REFERENCE. 

As  to  Other  Methods  of  Taking  a  Case  from  the  Jury,  sec  articles  DEMUR-- 
RERS  TO  EVIDENCE,  ante,  p.  438;  DISMISSAL,  DISCONTIN-- 
UANCE,  AND  NONSUIT 

1.  Natubi  AHB  Obigiv— 1.  Practice  Defined.— Directing  the  ver- 
diet  is  a  practice  now  employed  in  jury  trials,  by  which  the  judge,, 
on  the  theory  that  no  proper  question  is  presented  for  the  deter- 
mination of  the  ordinary  triers  of  fact,  withdraws  the  case  from 
their  consideration  and  requires  them  to  return  a  perfunctory 
verdict  in  accordance  with  his  direction.*  This  practice  is  the 
outgrowth  and  successor  of  other  forms  of  procedure,  the  employ- 
ment of  which  has  revolutionized  the  functions  and  powers  of  the 
jury.  Under  the  original  view  of  that  institution  no  such  practice 
as  the  direction  of  a  verdict  was  possible,  and  some  knowledge  of 
the  manner  in  which  this  view  was  modified,  and  the  changes 
wrought  through  which  the  present  practice  arose,  is  essential  to  a 
proper  understanding  of  the  existing  law  of  the  subject. 

2.  The  Primitive  Jury. — The  powers  and  functions  of  the  jury  of 
early  times  differed  in  several  important  particulars^  from  those 
now  recognized  as  belonging  to  that  body,  and  in  two  respects 
the  early  law  of  this  subject  was  diametrically  opposed  to  the 
modern.  The  primitive  jury  (i)  did  not  base  its  verdict  entirely 
or  even  largely  upon  evidence  produced  before  it,  but  chiefly  upon 
the  prior  personal  knowledge  of  its  members  ;*  and  (2)  practically 

1.  Parks  7'.  Ross,  11  How.  (U.  S.)  8.  BaaU  of  Bazly  Verdlcta.— Pollock 

362;  Schujkill,  etc.,  Imp.,  etc.,  Co.  v.  and  Maitland,  Historj  of  English  Law 

Munson,  14  Wall.  (U.S.)  443;  Fox  v,  (Cambridge,   1895),   ^o^*    2,   pp.    619, 

Spring  Lake  Iron  Co.,  89  Mich.  387,  622,  625;  Thayer,   The  Jury  and  Its 

399 »  Jones  t».  Roberts,  37  Mo.   App.  Development,  5  Har\'ard  Law  Review, 

"163,    177.     Compare  Merchants'  Nat.  p.   297,  et  scq.;  Bigelow,  History   of 

Bank  V.  State  Nat.  Bank,  10  Wall.  (U.  Procedure  in  England  (Boston,  x88o), 

S.)  604.  PP- 335-336;  Stubbs,  Const.  History  of 

3.  In  addition  to  those  mentioned  England  (4th  ed.  Oxford,  1883),  vol. 

in  the  text  there  was  the  requirement  i,  p.  660;  Forsyth,  Trial  by  Jury  (2d 

that  jurors  be  drawn  from  the  vicin-  Am.  ed.  1875),  p.  124;  Chamberlain^ 

age   or    neighborhood.     See   Thayer,  American   System  of  Trial  by  Jury, 

The  Jury  and  Its  Development,  5  Har-  Journal  of  Social  Science,  vol.  23,  p. 

vard  Law  Review,  p.  29^,  et  seq.     On  91,  et  seq.;  BushelPs  Case,  Vaughan's 

the  other  hand  the  earliest  juries  were  Rep.  135,  6  How.  St.  Tr.  999  (1670)  ; 

not  neces.sarily  composed  of  twelve,  Wright  v.  Crump,  7  Mod.  i. 
nor  required  to  give  unanimous  ver-        It  is  a  mistake,  however,  to  regard 

diets.     Thayer,  The  Jury  and  Its  De-  the  jury  even  in  this  early  age  as  a 

velopment,  5  Harvard  Law  Review,  pp.  mere  body  of  witnesses.     It  was  rather 

295-297;    Forsyth,    History    of  Trial  a  committee  appointed  to  inquire  and 

by  Jury  (2d  Am.  ed.  1875),  xi.;  Cham-  report  on   a  certain    matter.    Those 

berlain,  American  System  of  Trial  by  having    personal    cognizance    of    the 

Jury,  Journal  of  Social  Science,  vol.  23,  facts  were  preferred  as  jurors,  but  in- 

p.  96,  et  seq.  formation  from  outside   sources , 
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determined  questions  of  both  law  and  fact.^  It  is  obvious  that 
the  possession  of  such  prerogatives  was  wholly  inconsistent  with 
power  on  the  part  of  the  court  to  direct  a  verdict,  for,  since  they 
'had  other  sources  of  information,  the  jurors  might  return  a  verdict 
'quite  contrary  to  the  evidence  produced  before  them,*  or  even 
where  no  evidence  was  introduced  at  all.^  Moreover,  since  by  its 
general  verdict  the  jury  passed  upon  both  law  and  fact,  the  pre- 
siding judge  was  not  enabled  to  say  that,  as  a  matter  of  law,  the 
evidence  in  behalf  of  either  party,  even  were  it  all  placed  before 
the  court,  was  insufficient  to  warrant  a  verdict.*  The  essential 
reasons  which  move  a  modem  judge  to  direct  a  verdict  were  there- 
fore entirely  wanting  in  early  jury  trials. 

3.  Steps  towards  Verdicts  from  Evidence  Produced  in  Court. — Very 
early  in  the  history  of  jury  trials,  changes  were  introduced  which 
led  directly  to,  and  made  possible,  the  modem  practice,  here  under 
discussion.  Among  these  was  a  growing  tendency  towards  the 
production  of  evidence  in  court.*  Then,  too,  early  legal  instru- 
♦ments  or  "charters"  often  contained  attesting  clauses  with  the 
flames  of  witnesses  attached,  and  these,  when  the  instrument  itself 
was  in  dispute,  were  usually  summoned  with  the  jury,  either  to  join 
in  its  verdict,*  or,  as  is  urged  by  one  writer,  to  give  evidence  before 

not  forbidden ;  it  was  simply  not  pro-  law  supposeth  them  thence  to  have  suf- 

>duced  in  the  form  and  according  to  the  ficient  knowledge  to  try  the  matter  in 

rules   of  modern   evidence.     See,   on  issue  (and  so  they  must),  though  no 

•this  whole  question,  Pollock  and  Mait-  evidence  were  given  on  either  side   in 

land,    History  of    the    English    Law  court,  but  to  this  evidence  the  judge 

(Cambridge,    1895),   vol.    2,    pp.  619,  is    a     stranger."       Bushell's     Case, 

•622,  625-626.  Vaughan's  Rep.  135,  6  How.  St.  Tr.  999. 

1.  Forsyth,  History  of  Trial  by  Jury  4.  It  seems  probable,  too,  that  the 

<2d   Am.  ed.    1875),   P*  ^^^i  Pollock  itinerant    justices    of    early    Norman 

and  Maitland,  History  of  the  English  times  preferred,  in  order   to    relieve 

Law   (Cambridge,    1895),  vol.    2,  pp.  themselves  from    responsibility,   that 

•627,  628.     This  might  or  might  not  be  the  jury  should  pass  upon  all  ques- 

-done,  according  to  the  nature  of  the  tions.     Hence  their  disinclination   to 

•case.     See  Thayer,  Law  and   Fact  in  exercise  the    power    of    determining 

Jury  Trials,  4  Harvard  Law  Rev.  pp.  questions  of    law.     See   Pollock   and 

147,  148.  Maitland,  History  of  the  English  Law 

3.  Bushell's  Case,  Vaughan's  Rep.  (Cambridge,    1895),   vol.    2,   pp.  624, 

135,6  How.  St.  Tr.  999  (1670),  where  628,629. 

it  is  said  :  "They  may  have  evidence  5.  **  In  our  very  first  year  books  we 
from  their  own  personal  knowledge,  by  see  that  documents  can  be  put  in  *to 
which  they  may  be  assured,  and  some-  inform  the  jury,'  and  it  is  to  documents 
times  are,  that  what  is  disposed  in  thus  used,  that,  so  far  as  we  are  aware, 
-court  is  absolutely  false;  but  to  this  the  term  *eWdence'  was  first  applied." 
the  judge  is  a  stranger,  and  he  knows  Pollock  and  Maitland,  History  of  the 
Tiomoreof  the  fact  than  he  hath  learned  English  Law  (Cambridge,  1895),  vol. 
in  court,  and  perhaps  by  false  deposi-  2,  p.  625.  The  learned  authors  add 
tions,  and  consequently  knows  nothing,  in  a  note:  **This  practice  may  per- 
The  jury  may  know  the  witness  to  be  haps  go  back  as  far  as  1200." 
stigmatized  and  influenced,  which  may  6.  Palgrave,  English  Common- 
foe  unknown  to  the  parties,  and  con-  wealth,  p.  i ;  Pollock  and  Maitland, 
sequently  to  the  court."  See  also  History  of  the  English  Law  (Cam- 
Graves  V.  Short,  Cro.  Eliz.  616.  bridge,  1895),  ^^1.  2,  p.  626;  Thayer, 

8.  "Being  returned  of  the  vicinage,  The  Jury  and  Its  Development,  5  Har- 

whence  the  cause  of  action  ariseth,  the  vard  Law  Rev.,  p.  302,  et  seq. 
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it  as  a  body  distinct  from  themselves.^  Gradually  the  reception 
of  evidence  in  court  came  more  and  more  to  displace  the  practice 
of  permitting  juries  to  base  their  verdicts  upon  personal  knowledge 
or  outside  information.  The  change  was  slower  because  of  the 
penalties  of  attaint  which  could  be  inflicted  upon  juries  for  a  false 
verdict,  and  which  might  be  avoided  by  showing  that  a  verdict, 
while  not  sustained  by  evidence  produced  in  court,  was  neverthe- 
less justified  by  facts  within  a  juror's  own  knowledge  or  learned 
by  him  from  others.^  But  as  the  practice  of  attaint  gave  way  ^  to 
the  system  of  correcting  improper  verdicts  by  allowing  new  trials 
and  appeals,  the  doctrine  which  permitted  jurors  to  found  their 
opinions  upon  extra-forensic  knowledge  was  displaced  by  the 
modern  rule  which  forbids  them  to  give  any  consideration  to  such 
knowledge.*    When  this  rule  had  once  been  generally  adopted, 

1.  Forsyth,  History  of  Trial  by  Jury  witness."  Wright  v.  Crump,  7  Mod. 
(2d  Am.  ed.  1875),  c.  7,  4  i.  The  i;  Bennett  and  the  Hundred  of  Hart- 
further  theory  of  this  writer  that  the    ford,  Style  233. 

system  of  trial  per  sectam  was  com-  8.  The  writ  of  attaint  was  formally 

bined  with  that  by  juryt  so  that  the  abolished  in  England  by  the  statute  of 

secia    was    brought    before    the  jury,  6  Geo.  IV.,  c.  50,  §  60  (1825),  but  the 

seems  to  be  discredited.     See  Pollock  practice  appears  to  have  become  obso- 

and  Maitland,  vol.  2,  p.  626,  note  4,  lete  long  before.     See  Thayer,   The 

citing  Brunner  Schwurgericht,  p:  428.  Jury  and  Its  Development,  5  Hansard 

2.  See  3  Blackstone  Commentaries,  Law  Review,  p.  374,  et  seq. 

p.  404,  where  the  author,  in  discus-  4.  Modem  Doctrtne  ai  to  Extra-foron- 

sing  the  "  writ  of  attaint*'  for  a  false  ale  Knowledgo. — i  Thompson  on  Trials, 

verdict,  says :  '*Those  against  whom  it  ^  904,  where  the  learned  author  states 

is  brought  are  allowed,  in  affirmance  of  the  current  doctrine  as  follows :  '*  For 

the  first  verdict,  to  produce  new  mat-  a  juror  to  go  out  of  court,  of  his  own 

ter,  because  the  petit  jury  may  have  motion,  and  make  an  inspection  of  the 

formed   their  verdict  upon  evidence  premises  or  thing  in  dispute,  will  be 

of  their  o-wn  knowledge  which  never  good  ground  of  setting  aside  the  ver- 

appeared  in  court."    See  also  Thayer,  diet." 

The  Jury  and  Its  Development,  5  Har-  See  further  In  re  Foster's  Will, 
vard  Law  Rev,,  p. 364, e/5tf^.;  Forsyth,  34  Mich.  21,  where  the  court  says: 
History  of  Trial  by  Jury  (2d  Am.  ed.  ''Juries  can  undoubtedly,  and  must, 
1875),  p.  136,  et  seq,  use  their  judgment  more  or  less  con- 
In  Bushel!' s  Case,  decided  in  1670,  cerning  documents  laid  before  them, 
Vaughan's  Rep.  135,  6  How.  State  and  have  it  in  their  power  to  rely  on 
Trials  999,  the  right*  of  the  jury  to  their  own  views  very  much,  if  they 
base  its  verdict  on  personal  knowledge  see  fit.  But  the  law  presumes  they 
and  outside  information  is  still  recog-  will  acton  testimony  chiefly,  if  not  en- 
nized.  Even  so  late  as  the  reign  of  tirely,  and  it  would  not  be  proper  to 
George  I.,  the  court  refused  to  disturb  assume  that  they  all  have  equal  knowl- 
such  verdicts  in  certain  kinds  of  cases,  edge  or  skill  in  such  inquiries,  or  that 
Seymour  t;.  Day,  2Stra.899;  Mattison  when  they  consult  together  the  opin- 
io. Allanson,  2  Stra.  1238.  ions  of  one  would  not  have  more  infiu- 
How  gradually  the  change  from  the  ence  than  those  of  another,  when  the 
early  practice  was  taking  place  is  well  opinions  operate  as  facts  in  the  cause, 
shown  by  the  language  used  by  Holt,  If  a  verdict  were  formed  on  statements 
C.  J.,  in  1702.  He  says:  **  If  a  jury  of  ordinary  facts  by  one  juror  to  his  fel- 
give  a  verdict  upon  their  own  knowl-  lows  it  would  be  a  violation  of  their 
edge  they  ought  to  tell  the  court  so;  oaths.  When  opinions  are  such  as  to 
but  the  fair  way  had  been,  for  such  of  stand  in  the  same  light,  the  result  can- 
the  jury  as  had  knowledge  of  the  mat-  not  be  much  less  dangerous." 
ter,  before  they  are  sworn,  to  tell  the  In  an  action  of  assumpsit  for  the 
thing  to  the  court  and  be  sworn  as  a  manufacture  of  furniture,  a  juror  has 
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the  way  was  easy  to  establish  that  corollary  from  it  which  recog- 
nizes the  right  of  a  trial  judge  to  direct  a  verdict  where  none  other 
is  justified  by  the  evidence. 

4.  Steps  towards  the  Separation  of  Law  and  Fact. — Another  change 
from  primitive  trial-  practice  which  took  ^Id^ct  pari  passu  with  that 
just  described,  and  in  the  same  direction,  was  the  gradual 
demarkation  of  the  respective  provinces  of  judge  and  jury,  leaving 
to  the  latter  only  questions  of  fact,  and  empowering  the  former 
to  determine  all  questions  of  law. 

a.  Special  Verdicts.  (See  also  article  Verdicts.) — The  first 
step  towards  this  end  is  found  in  the  practice  of  returning  special 
verdicts  in  which  the  jury  answered  certain  interrogatories  which 
had  been  submitted  to  it,  leaving  the  court  to  pronounce  the  law 
of  the  case  upon  the  facts  thus  found.  Such  verdicts  were 
authorized  by  the  statute  of  13  Edward  I.  (1285),  not,  it  seems,  in 
pursuance  of  any  desire  on  the  part  of  judges  to  enlarge  or  define 
their  functions,  but  rather  for  the  purpose  of  enabling  jurors  to 
escape  the  penalty  of  attaint  attendant  upon  a  false  general  ver- 
dict, but  not  prescribed  for  a  special  one.^ 

b.  Demurrer  TO  THE  Evidence.  (See  also  article  Demurrers 
TO  Evidence,  ante,  p.  438.) — When  the  practice  of  producing  evi- 


»> 


no  right  to  go  privately  and  examine  weaken  the  force  of  their  testimonj. 

the  furniture.    Stampofi^i  v,  Steffens,  But  see,  contra j  People  v,  Hope,  6a 

79  111.  303.  Cal.  291. 

For  jurors  in  a  homicide  case  to  go  In  New  Tork^  if  a  juror  in  a  prose- 

and  inspect  the  scene  of  the  alleged  cution  for  assault  visits  the  scene  of  the 

crime  while  out  walking  for  exercise,  in  affray,  it  will  constitute  a  misdemeanor, 

charge  of  an  officer,  will  vitiate  their  but  not  contempt.    People  v.  Oyer  and 

verdict.     Eastwood  v.  People,  3  Park.  Terminer  Ct.,  101  N.  Y.  245,  affirm- 

Cr.  Rep.  (N.  Y.  Supreme  Ct.)  25,  the  infCif^  Hun  (N.  Y.)  277. 

court  saying:  **  It  is  said  that  the  jury  But  such  conduct  on  the  part  of  a 

were  walking  for  recreation  merely,  juror  in  a  civil  cause  will  be  waived  by 

pursuant  to  the  leave  given  them  by  the  a  party  to  the  suit  who  knows  of  it,  but 

court,  and  that  their  coming  upon  the  fails  to  bring  it  to  the  attention  of  the 

ground  in  question  was  purely  acci-  court.     Stampofski  v,  Steffens,  79  111. 

dental ;  and  such  would  be  the  inference  303 ;  Whitcher  x\  Peacham,  52  Vt.  242. 

from  the  affidavits  of  several  of  the  The    modern   rule  also   requires    a 

jurors;  but  Charles,  the  foreman,  testi-  juror  who  has  knowledge  of  the  facts 

iies  that,  as  they  approached  the  place,  to  inform  the  court  so  that  he  may  be 

one  of  their  number  remarked  that 'as  sworn  and  examined.    See  i  Wharton 

they  had  got  so  near  the  ground  they  on  Evidence  (3d  ed.),  §  603.     In  prac- 

might  as  well  go  on  down  there,^  and  ttcc,  however,  there  would  seem  to  be 

in  this  he  is  confirmed  by  the  affidavit  little  need  of  applying  this  rule,  as  a 

of  the  officer,  Targee.     It  is  obvious,  juror  with  such  knowledge  is  almost 

therefore,  that  their  visit  to  the  ground  invariably  challenged  and  excluded, 

was  intentional.  Whether  this  visit  had  1.  Pollock  and  Maitland,  History  of 

in  fact  any  influence  upon  the  verdict  or  English  Law  (Cambridge,  1895),   vol. 

not,  the  court  will  not  inquire.     It  is  2,  pp.  628,  629.    This  statute  did  not 

plain  that,  in  many  cases,  a  view  of  the  curtail  the  right  to  return  general  ver- 

localities  concerning  which  the  wit-  diets ;  it  merely  forbade  the  justices  to 

nesses  had    testified    would    have    a  force  the  jury,  as  some  justices  appear 

weighty  influence  in  determining  the  to  have  done,  to  return  a  general  ver- 

credit  due  to  such  witnesses,  and   it  diet  when  the  jury  desired  to  render 

could  hardly  fail,  in  any  case,  to  have  a  special  one.    2.  Tidd's  Practice,  pp. 

more  or  less  effect  either  to  confirm  or  896,  897. 
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dence  in  court  had  supplanted  that  of  reliance  upon  the  personal 
knowledge  of  jurors  and  outside  information,  opportunity  was  pre- 
sented for  raising  the  question  whether,  as  a  matter  of  law,  the  evi- 
dence was  such  as  to  justify  a  verdict  in  more  than  one  way,  and 
this  opportunity  was  utilized  very  early  in  the  form  of  demurrers 
to  the  evidence,*  a  practice  which  greatly  facilitated  the  separation 
of  the  functions  of  judge  and  jury.  According  to  the  early  rule  a 
party  was  entitled  as  a  matter  of  right  to  demur  to  the  evidence, 
and  his  adversary  was  required  to  join  in  demurrer  or  waive  his 
evidence.*  Later  it  was  held  to  be  entirely  discretionary  with  the 
court  to  compel  a  joinder  in  demurrer,*  so  that  error  could  not  be 
predicated  upon  a  refusal  to  do  so,^  and  the  review  of  a  decision 
upon  such  refusal  was  therefore  attended  with  much  difficulty.* 
Finally,  in  England^  in  a  leading  case,*  decided  in  1793,  the  rule 
was  announced  that  the  facts  admitted  by  the  demurrant  must 
be  specified  on  the  record,  and  the  practice  of  demurring  to 
the  evidence  thus  became  unserviceable  there.''  In  America  the 
practice  was  continued  longer,®  but  has  now  generally  fallen  into 
disuse®  and  been  largely  superseded  by  the  practice  of  directing 
the  verdict*^  by  giving  a  peremptory  instruction.** 

1.  See  Thayer,  Law  and  Fact  in  Jury  Its  Development,  5  Harvard  Law  Re- 
Trials,  4  Harvard  Law  Review  147, 162,    view  317. 

where  this  practice  is  traced  back  as  8.  See  Patrick  v.  Hallett,  i  Johns, 

far  as  1456.     For  a  full  discussion  of  (N.  Y.)  241;  Lewis  p.  Few,  5  John$(. 

this  subject,  with  a  review  of  all  the  (N.  Y.)  i. 

authorities,  see  article  Dbmurrkrsto  ».  Colegrove  v.  New  York,  etc.,  R. 

Evidence,  rt»/r,  p.  438.  Co.,  20  N.  Y.  492;  2  Thompson  on 

2.  Demurrer  to  Evidance^BarlyBiile. —  Trials,  4  2267;  Thayer,  Law  and  Fact 
Suydam  v,  Williamson,  20  How.  (U.S.)  in  Jury  Trials,  4  Harvard  Law  Review 
427;  Gibson  t;.  Hunter,  2  H.  Bl.   187;  163,  note  2. 

Wright  V,  Pindar,  Alejm  18,  Style  22;  10.  Parks  v,  Ross,  11  How.  (U.  S.) 

Baker's  Case,  5  Coke  104,  Cro.  Eliz.  362;  Colegrove  f.  New  York,  etc.,  R. 

752.  Co.,   20  N.   Y.    492;    Thompson    on 

In  Lewis  v.  Few,  5  Johns.  (N.  Y.)  i.  Trials,  §  2267. 

Kent,  Ch.  J.,  says :  **  We  must  give  U.  Demurrer  to  Bvidenco  Displaoed 

our  opinion  on  the  demurrer  to  the  by  Peremptory  Instmotioii. — "It  is  un- 

evidence  if  the  defendant  demands  it  doubtedly  the  peculiar  province  of  the 

and  brings  on  the  argument.'*  jury  to  find  all  matters  of  fact,  and  of 

8.  Later  Doctrine. — Suydam  v,  Wil-  the  court  to  decide  all  questions  of  law 

liamson,  20   How.  (U.  S.)  427;  U.  S.  arising  thereon.     But  a  jury  has   no 

Bank  v.  Smith,  11  Wheat.  (U.  S.)  172 ;  right  to  assume  the  truth  of  any  mate- 

Fowlev.  Alexandria,  II  Wheat.  (U.  S.)  rial  fact,  without  some  evidence   le- 

322;  Young  v.  Black,  7  Cranch  (U.S.)  gaily  sufficient  to  establish  it.     It  is, 

565.  therefore,  error  in  the  court  to  instruct 

4.  Colegrove  v.  New  York,  etc.,  R.  the  jury  tiiat  they  may  find  a  material 
Co.,  20  N.  Y.  492.  fact,   of  which  there  is  no  evidence 

5.  Whittington  v.  Christian,  2  Rand,  from  which  it  may  be  legally  inferred. 
(Va.)  353;  Hyers  r.  Wood,  2  Call  Hence  the  practice  of  granting  an 
(Va.)  574,  note;  Suydam  i;.  William-  instruction  like  the  present,  which 
son,  20  How.  (U.  S.)  427;  Lort  r.  makes  it  imperative  upon  the  jury  to 
PEvesque  de  St.  Dairds,  W.  Jones  find  a  verdict  for  the  defendant,  and 
331,  Cro.  Car.  341.  which  has  in  many  states  superseded 

6.  Gibson  t;.  Hunter,  2  H.  Bl.  187.  the  ancient    practice  of    a  demurrer 

7.  Thayer,  Law  and  Fact,  4  Harvard  to  evidence.  It  answers  the  same  pur- 
Law  Review  147,  162 ;  The  Jury  and  pose,  and  should  be  tested  by  the  same 
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c.  Nonsuit.  (See  also  article  Dismissal,  Discontinuance, 
AND  Nonsuit.)— Another  contrivance  which  tended  to  accom- 
plish the  separation  of  law  and  fact  and  to  bring  the  practice  in 
jury  trials  to  its  present  form,  was  the  nonsuit.  Under  the  early 
rule  a  plaintiff  could  never  be  nonsuited  against  his  will,  for  the  all- 
sufficient  reason  that  the  extra-forensic  information  of  the  jury 
might  make  his  case  far  stronger  than  it  appeared  from  the 
evidence ;  and  even  after  this  reason  ceased  to  exist  the  rule  itself 
remained,  and  is  yet  followed  in  some  quarters.^  Elsewhere, 
however,  the  involuntary  nonsuit  came  to  take  the  place  of  the 
obsolete  demurrer  to  the  evidence,  and  became  substantially 
the  same  as  a  direction  of  the  verdict.* 

H  Developmeht — 1.  Earlier  and  Minority  Bnle — a.  Direction 
OF  Verdict  Viewed  with  Disfavor  and  Seldom  Permitted 
— (i)  In  General. — That  the  practice  of  directing  the  verdict  was 
a  departure  from  earlier  usage  and  was  of  slow  development,  is 
apparent  from  some  of  the  early  American  authorities.  Thus,  in 
a  Texas  case,^  it  was  declared  that  the  judge  *'  had  no  right  to 
tell  them  [the  jury]  that  they  must  find  a  verdict  for  either  plaintiff 
or  defendant."  ^  So,  in  Virginiaj  it  was  said  in  an  early  case  that 
the  trial  court  "  most  certainly  did  wrong  in  directing  the  jury 
that  the  evidence  was  sufficient  to  maintain  the  issue."  ^  In 
other  jurisdictions   the  courts  were   reluctant   to  sanction  the 

rules.''    Grler,   J.,  in  Parks  t*.  Ross,  only  to  declare  the  law;  this  he  had 

II  How.  (U.  S.)  362.  done,  and  that  correctly." 

1.  Iiiy<fliintar7  Voniott  Hot  Permitted.  In  San  Antonio  r.  Lane,  33    Tex. 

— Dewar  v.  Purday,  3  Ad.  &  El.  166,  405,  the  same  court  says  of  3ie  case 

30  E.  C.L.  57 ;  Wells  v.  Abrahams,  L.  just  cited  ;  '*  That  this  ruling  was  too 

R.  7  Q^  B.  554;  Giblin  v,  McMullen,  rigid  is  abundantly  attested   by  the 

5  Moo.  P.   C.  N.  S.  434;   Daniel  v.  subsequent  and  repeated  decisions  of 

Metropolitan  R.  Co.,  L.  R.  5  H.  L.  this  court — decisions  which  were  con- 

Cas.  45;   Doe  v.  Grymes,  i  Pet.  (U.  curred  in  by  the  eminent  and  lamented 

S.)  409;    Castle  V.  BulUrd,  23  How.  judge  who  delivered  the  first.     This 

(U.  S.)  172;  Wellst;.  Gaty,  8  M0.681 ;  opinion   has   not    been    overruled    in 

Tefft  V,  Ashbaugh,  13  111.  602;   Zittle  terms,  but  certainly  the  severity  of  the 

V.  Schlesinger,  46  Neb.  844;  Girard  rule  has  been  greatly  relaxed."      See 

V.  Gettig,  2  Binn.  (Pa.)  234;  Wroe  v.  also  Mitchell  v.  DeWitt,  20  Tex.  294, 

Washington,  i  Wash.  (Va.)  357.  and  other  Texas  cases  referred  to  in 

3.  2  Thompson  on  Trials,  §  2267  et  San  Antonio  v.  Lane,  32  Tex.  416,  to 

jeq.;  Pratt  v.  Hull,  13  Johns.  (N.  Y.)  the  effect  that  the  extreme  doctrine  of 

335;  Lomer  T'.  Meeker,  25  N.  Y.  361.  authority  above  cited   had   been  dis- 

And  see  infra^  III.  3.     Compared  to  carded  in  Texas. 

Nonsuit.  5.  Early  Virginia  Bole. — Keel  v.  Her- 

3.  Texas  Bnle. — Reynolds  v.  Wil-  bert,  i  Wash.  (Va.)  203,  the  court  fur- 
liams,  I  Tex.  311.  ther  saying:    "This  was   a  question 

4.  The  opinion  also  contains  the  which  belonged  exclusively  to  the  jury, 
following :  **  The  latter  part  of  the  and  ought  to  have  been  left  with  them, 
charge  of  the  judge,  in  the  case  before  without  any  such  declaration,  or  direc- 
us,  was  wrong.  He  directed  the  jury  tion,  unless  the  court  (by  a  demurrer  to 
'*  to  find  a  verdict  for  the  defendant.*  the  evidence  having  been  filed),  had 
It  was  going  too  far;  it  is  doubtless  been  compelled  to  decide  upon  it." 
what  the  jury  ought  to  have  done,  Compare  Hollingsworths  v.  Dunbar,  5 
from  the  previous  part  of  his  charge  Munf.  (Va.)  199;  Fisher  t'.  Duncan,  x 
on  the  law  of  the  case.   It  was  his  duty  Hen.  &  M.  ( Va. )  563 ;  Martin  v.  Stover, 
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practice  of  directing  the  verdict.*  In  Tennessee  \\it,  state  con- 
stitution contains  a  clause  forbidding  judges  to  *'  charge  jurors 
with  respect  to  matters  of  fact;''^  and  upon  this  the  courts  of 
that  jurisdiction  have  based  the  rule,  which  yet  prevails  there,  that 
a  direction  of  the  verdict  is  improper,^  though  it  does  not  always 
constitute  reversible  error.*  In  Georgia  the  practice  of  directing  the 
verdict  is  still  viewed  with  disfavor,*  but  is  nevertheless  tolerated.* 
(2)  Exceptions — (a)  Vcrdlet  BiiMtad  that  Piutj  might  T«tliy. — Prior 
to  the  abrogation  of  the  rule  which  forbade  a  party  to  testify  in 
his  own  case,  the  practice  of  directing  the  verdict  was  sometimes 
employed  to  mitigate  the  hardships  resulting  therefrom.  If,  in 
an  action  against  several  defendants,  there  was  no  evidence  to 
charge  one  or  more  of  them  with  liability,  a  verdict  was  often 
directed  in  favor  of  such,  after  which  his  or  their  competency  was 
the  same  as  that  of  any  other  witness.''     But  in  such  cases  it  was 

3  Call  (Va.)  514;  Calrert  V.  Bowdoin,  In    Ajres    v,   Moulton,    5    Coldw. 

ciUd  in  2  Call  ( Va.)  515.  (Tenn.)  154,  the  trial  court  instmcted 

1.  litinoi's.-^Phelp*  x'.  Jenkins,  5  111.  as  follows :  '*  From  the  facts  as  pro\^n 

jB;  Rankin  r.  Curtenius,  12  111.  354;  in  this  case  the  plaintiffs  are  entitled 

fcavenj  r.  Weillcr,  90  III.  158.  to  recover  of  the  defendant  the  sum 

In  Deshler  v.  Beers,  32  111.  368^  it  was  sued  for."  The  supreme  court  re- 
held  that  where  a  fact  necessary  to  the  versed  the  judgment,  saying:  **  This 
plaintiff's  recovery  is  not  proved,  the  was  a  clear  invasion  of  the  province  of 
case  should  be  submitted  to  the  jury,  the  jury,  and  a  violation  of  section  9  of 
under  an  instruction  that  if  they  find  article  6  of  the  Constitution." 
it  not  proved  their  verdict  should  be  4.  Robinson  v.  Louisville*  etc,  R.Co^ 
for  the  defendant.  2  Lea   (Tenn.)   594,  where  it  is  ob- 

Kenfucky. — ^Bucklin  t.  Thompson,  i  served :  **  But  this  court  will  not  always 

}.  }.  Marsh.  (Ky.)  223.  reverse  for  errors  of  this  character; 

Missouri, — Robbins  t>.     Alton    M.  where  we  can  see  clearly  that  the  plainr 

&  F.  Ins.  Co.,  13  Mo.  380;  Morse  v.  tiff  could  in  do  event  be  entitled  to  a 

Maddox,  19  Mo.  451.  recovery,  even  according  to  his  own 

S.  Tenn.  Const.,  art.  6,  f  9.  showing,  we  would  not  reverse  a  judg- 

8.  TeuMssa*  Bale. — Jones  v.  Chero-  ment  against  him  even  though  the  court 

kee   Iron  Co.,   ia  Lea   (Tenn.)   157;  erred,  as,  for  instance,  in  an  action  of 

Fitzpatrick  r.  Fain,  3  Coldw.  (Tenn.)  ejectment  where  it  clearly  appears  the 

15;  Kirtland  v,  Montgomery,  i  Swan  plaintiff  has  no  title." 

(Tenn.)  453.  i.  Oeargla   Bala. — "On  what  prin- 

'^  The  duty  of  the  judge,  under  our  ciple  the  case  was  decided  by  the  court 

Constitution,  is  to  state  the  evidence  below,  we  cannot  see.    Indeed,  unless 

when  necessary,  and  tell  the  jury  what  it  is  a  case  which  is  so  plain   that  it 

the   law  would   be  if  the  facts  thus  would   be  useless  to  send  it  back,  it 

stated  to  be  evidence  were  proved  to  would   be  done  because  the  court  di- 

their  satisfaction.      It  was,   therefore,  rected  the  verdict,  which ^  under  Geor- 

error  for  the  judge  to  tell  the  jury  to  ^a  practice  y  it  had  no  power  to  do** 

find  a  verdict  for  one  of  the  parties.  Manning  v.  Mitchell,  73  Ga.  665.    See 

He  should  have  instructed  them  upon  also   Hobby    v,   Alford,  73    Qrk.   791, 

the  principles  of  the  law,  and  left  them  where  the  court  says  in  the  head  notes : 

to  find  the  facts.    Robinson  v.  Louis-  "  The  better  practice  is  to  let  the  jury 

ville,  etc.,  R.  Co.,  2  Lea  (Tenn.)  596."  retire  and  not  to  direct  a  verdict."   Com- 

GregoiT  V,  Undertiill,  6  Lea  (Tenn.)  /ar«Mixon  v.  Warren,  94  Ga.  688. 

207.     The  practice  of   demurring  to  6.  Morris  v.  Reid  (Ga.  1896),  33  S.  E. 

the  evidence    is,   however,   expressly  Rep.  839 ;  Hobby  v.  Alford.  73  Ga.  791 ; 

sanctioned  in  Tennessee  by  very  re-  Mixon  v.  Warren,  94  Ga.  688. 

cent  authority.    See  article  Dkmur-  T.  IMreetton  for  One  of  Ba^aral  DaftaA* 

RKR8  TO  EviDKKCS,  ante^  p.  438.  anta. — Wilmarthv.Mountford,  4WasfaL 
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required  that  "  the  want  of  evidence  against  a  party,  in  order  to 
entitle  him  to  be  a  witness,  should  be  so  glaring  and  obvious  as 
to  afford  strong  grounds  of  belief  that  he  was  arbitrarily  made  a 
defendant  to  prevent  his  testimony."*  And  before  such  a  direction 
could  be  made  at  the  close  of  plaintiff  *s  case,  it  was  necessary  not 
only  that  there  was  no  evidence  against  the  defendant,  but  also 
no  probability  of  any  being  introduced  in  the  further  progress  of 
the  trial  * 

(b)  Yerdiet  Bireoted  upon  Boonmontaxy  Evidenoe. — Even  where  the  prac- 
tice of  directing  the  verdict  was  viewed  with  disfavor,  an  exception 
was  made  in  cases  involving  only  written  evidence.  In  such  case 
the  verdict  might  be  directed  upon  the  theory  that  the  construction 
and  effect  of  written  evidence  were  for  the  court  to  determine.* 
But  where  the  legal  import  of  a  written  instrument  depended  not 
merely  upon  its  construction  but  upon  collateral  facts  and  circum- 
stances, it  was  held  that  the  inferences  to  be  drawn  therefrom 
should  have  been  left  with  the  jury.* 

b.  "  Scintilla  of  Evidence  "  Rule. — The  reluctance  of  the 
courts  to  invade  the  province  of  the  jury  by  sanctionilig  the  prac- 
tice of  directing  the  verdict  survives  in  the  form  of  a  rule  in  force 
in  some  jurisdictions,  to  the  effect  that  a  verdict  may  be  directed 
only  where  there  is  no  evidence,  however  slight,  and  no  inference 

(U.  S.)  79;  Owens  v.  Derbj,  3  111.  26;  ler  285;  Bates  r.Conkling,  10  Wend. 

Cochran  v.  Amnion,  16  111.  316.  (N.  Y.)  390;  Fox  v,  Jackson,  8  Barb. 

A  verdict  may  be  directed  against  (N.  Y.)  355. 

one  of  several  defendants  where  he  is  a.  Benoist  v.  Sylvester,  26  Mo.  585 ; 

not  legally  liable.  Morley  v.  Coolbaugh,  35  Pa.  St.  237. 

Michigan . — Costello  v.  Ten  Eyck,  86  Compart  Sowell  v .  Champion,  6  Ad .  & 

Mich.  3^^.  El.  407,  33  E.  C.  L.  92. 

Mississippi, — Bell   v.  Morrison,  27  8.  Wttttan  Bvldenoe. — On  documen- 

Miss.  68.  tary  evidence,   legally  sufficient  and 

Missouri. — Brown  z'.  Burrus,  8  Mo.  unimpeached,  a  verdict  may  be  directed 

26;  Young  V.  Croughton,  17  Mo.  367;  for  the  party  having  the  burden  of 

Hood  V.  Mathis,  21  Mo.  308;  Brown  v,  proof.     Bevans  v.  U.  S.,  13  Wall.  (U. 

Lewis,  25  Mo.  335.  S.)   56;    Knox  v.   Fair,  17  Ala.  503; 

New    Tork. — ^Van    Deusen  v.  Van  Rigby  v.  Norwood,  34  Ala.  129;  Hein- 

Slyck,i5  Johns.  (N.Y.)  223;  Schermer-  sen  v.  Lamb,  117  111.  549;    American 

horn  V,  Schermerhorn,  i  Wend.  (N.  Ins.  Co.  t;.  Butler,  70  Ind.  i ;  Potter  v. 

Y.)  119;  Moon  V,  Eldred,  3  Hill  (N.  Wooster,  10  Iowa 334;  Thorp  v.  Craig» 

Y.)  104;  Bates  v.  Conkling,  10  Wend.  10  Iowa  461 ;  Meka  r.  Brown,  84  Iowa 

(N.Y.)  390;  Fox  V.  Jackson,  8  Barb.  711;    Skeene  v.   Fishback,    1   A.    K. 

(N.  Y.)   355.    But  compare  Montfort  Marsh.  (Ky.)  356;  Webb  r.  Mears,  45 

V.   Hughes,  3   E.   D.  Smith    (N.  Y.)  Pa.  St.  222;    Mixer  v.   Williams,   17 

595.  Vt.  457;   Macbeath  zk  Haldimand,  i 

South  Carolina. — Marshall  v.  Rey-  T.  R.  172;  Reid  v.  Reid,  11  Tex.  586; 

nolds,  2  Spears  (S.  Car.)  166.  Rogers  v.  Broadnax,  24  Tex.  538;  Wil- 

Tennessee. — Beasley   v.   Bradley,   2  Hams  v.  Davidson,  43  Tex.  i.     Com- 

Swan  (Tenn  )  181:  McCullyr.Malcom,  pare  Bond  v.  Mallow,    17   Tex.  636, 

9  Humph.  (Tenn.)  188.  where  the  direction  of  a  verdict  seems 

Bneland. — Wynne  v.  Anderson,  3  not  to  be  restricted  to  cases  where  the 

C.  &  P.  596,  14  E.  C.  L.  471;  Crabb  r.  evidence    is    documentary.      But  see 

Killlck,6  C.  &  P.  216,  25  E.  C.  L.  363.  Martin  v.  Stover,  2  Call  (Va.)  514. 

1.  Brown  v.  Howard,  14  Johns.  (N.  4.  Etting  v»  U.  S.  Bank,  11  Wheat. 

Y.)  120;  Phillips's  Evidence  61 ;  Bui-  (U.  S.)  60. 
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to  be  drawn  froin  the  facts,  which  will  support  the  opposite  theory. 
This  is  known  as  the  '*  scintilla  of  evidence  "  rule,  because  when- 
ever a  party  has  produced  a  scintilla  of  proof  in  his  favor  he  is 
entitled,  in  those  jurisdictions  where  this  rule  prevails,  to  have 
his  case  submitted  to  the  triers  of  fact.^    Where  this  rule  prevails 

1.  Alabama. — Gillespie  v.  Battle,  15  or,  in  legal  languag:e,  tends  /o^rore  the 

Ala.  276;  Lawler  v.  Norris,  28  Ala.  issue,  it  must  be  submitted  to  the  jurj, 

675 ;  Sanders  v.  Edmonds,  98  Ala.  157 ;  though  weak  and  inconclu.sive  in  itself, 

Bromley  v.  Birmingham  Mineral  R.  its  sufliciencj  iwyVir/ being  a  question 

Co.,  95  Ala.  397.  for  their  exclusive  cognizance.     But 

Arkansas. — Little  Rock,  etc.,  R.  Co.  the  te^t  sufficiency  of  the  evidence 

V.  Barker,   33  Ark.   350;  Overton  v.  adduced  to  sustain  the  issue  or  to  estab- 

Matthews,  35  Ark.  146.  lish  any  particular  fact  material  to  its 

Georgia. — Thompson     v,     Etowah  determination  is  a  question  of  law  and 

Iron  Co.,  91  Ga.  538;  Mixon  v.  War-  not  of  fact."    Clarke  v.  Dederick,  31 

ren,  94.  Ga.  688.  Md.  148. 

Illinois. — Winne  v.   Hammond,  37  Massachusetts. — O'Kellyt'.  O'Kelly, 

111.  99;  House  V.  Wilder,  47  111.  510;  8Met.  (Mass.  )436;  Lane  t;.  Old  Colony, 

Merricks  v.  Davis,  65  111.  319;  Smith  etc.,  R.  Co.,  14 Gray  (Mass.)  i43:Gavett 

v.  Gillett,  50  111.  390;  Pennsylvania  v.  Manchester,  etc.,  R.  Co.,  16  Gray 

Co.   7^  Conlan,  loi  111.  93;  Pennsyl-  (Mass.)  501. 

vania  Co.  v.   Stoelke,    10^    111.    201;  Michigan. — Wisner  v.  Davenport,  5 

Riedle  v.  Mulhausen,  30  111.  App.  68.  Mich.   501 ;    Grand  Trunk  R.  Co.  v. 

Indiana. — Crookshankf;.  Kellogg,  8  Nichol,    18    Mich.    170;    Sheldon  v. 

Blackf.  (Ind.)  256;  Haynes  t;. Thomas,  Flint,    etc.,    R.   Co.,  59  Mich.    172; 

7lnd.38;  Lawrenceburgh,  etc.,  R.Co.  Mynning  t».  Detroit,  etc.,  R.  Co.,  64 

t».  Montgomery,  7  Ind.  474;  NewAl-  Mich.  93;  Parrish  v.  Bradley,  73  Mich, 

bany  v.  Ray,  3  Ind.  App.  321 ;  Keams  610;  Fox  v.  Spring  Lake  Iron  Co.,  89 

V.  Burling  (Ind.  App.  1896),  42  N.  E.  Mich.  387. 

Rep.  646.  Mississippi.  —  Perry    v,    Clarke,  5 

Iowa. — Robinson  r.  Illinois  Cent.  R.  How.  (Miss.)  4^;    Frizell  v.  White, 

Co.,  30  Iowa  401;  Green  r.  Milwaukee,  27  Miss.   198;    Wilson  v.  Clarke,   27 

etc.,  R.  Co^38  Iowa  100;  Powers  v.  Miss.   270;    Garnett  v.  Klrkman,  33 

Council   Bluffs,  45   Iowa  652 ;  Sperry  Miss.  389. 

V,  Etheridge,  63  Iowa   543;    Citizens'  Missouri. — Speed  v.  Herrin,  4  Mo. 

Bank  t'.  Rhutasel,  67  Iowa  316;  Battis  356;    Whitney   v.   State,  8   Mo.   165; 

V,  McCord,  70  Iowa  46.  Obouchon  v.  Boon,  10  Mo.  443;  Lee 

Kansas. — Fox  t;.  Campbell,  49  Kan.  v.   David,  11   Mo.   114;  Chouteau  v. 

331.     Any  evidence  fairly  tending  to  Steamboat  St.  Anthony,  12  Mo.  389; 

prove  the  issue  must  be  submitted  to  the  Robbins  v.  Alton  M.  &  F.  Ins.  Co.,  12 

jury.     Kelley   v.  Ryus,  48   Kan.  120;  Mo.  380;  Hays  v.  Bell,  16  Mo.  496; 

Fox  V.  Campbell,  49  Kan.  331.  Houghtaling  v.  Ball,  19  Mo.  84;  Morse 

Kentucky. —  Stephens  r.   Brooks,   2  v.Maddox,  19M0.451;  Rippey  r.  Friedc, 

Bush  (Ky.)  137 ;  Reed  v.  Bragg,  5  J.  J.  a6  Mo.  523;  Bowen  v.  Lazalere,  44  Mo. 

Marsh,  (fcy.)  620;  Thompson  v.  Thomp-  383;  Owens  v.   Rector,  44  Mo.  3S9; 

son,  17  B.  Men.  (Ky.)  22;  Nichols  v.  )accard  v,  Anderson,  37  Mo.  91 ;  Mc- 

Chesapeake,  etc.,  R.  Co.  (Ky.  1886),  2  Kown  v.  Craig,  39  Mo.  156;  Singleton 

S.  W.  Rep.  181.  V,  Pacific  R.  Co..  41  Mo.  4r6;  Rout- 

Maine. — Sawyer  v.  Nichols,  40  Me.  song  v.  Pacific   R.  Co.,  45   Mo.  236; 

212.                      '  Mathews  r.  St.  Louis  Grain  Elevator 

Maryland. — Tysont'.  Rickard,3Har.  Co.,  50  Mo.  149;  St.  Vrain  v.  Colum- 

&}.  (Md.)  109,  dissenting  opinion;  Bar-  bia   Bottom   Levee   Co.,  56  Mo.  590; 

ger  V.  Collins,  7  Har.  &  J.  (Md.)  213;  Holliday  v,  Jones,  59  Mo.  482;  Brink 

Caton  V.  Shaw,  2  Har.  &  G.  (Md.)  13;  v.  Kansas  City,  etc.,  R.  Co.,  17  Mo. 

Davis  V.Barney,  2  Gill  &  J.  (Md.)  382;  App.  177;   Voegeli   r.  Pickel  Marble, 

Richardson  v.  Mllburn,  17  Md.  67.  etc.,  Co.,  56  Mo.  App.  678;  Working- 

'*  It  is  true,  as  has  been  often  said,  that  men's  Banking  Co.  v.  Blell,  57  Mo.  App. 

where  testimony  is  derived  from  a  le-  410,  where  defendant's  only  evidence 

gal  source,  and  is  pertinent  to  the  issue,  was  the  cross-examination  of  plain- 
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it  is  not  rendered  inapplicable  by  the  fact  that  the  evidence  may 
be  insufficient  to  support  the  verdict,  and  that  the  latter  must  be 
set  aside  upon  a  motion  for  a  new  trial.* 

tifF*8  witnesses ;  Emerson  v.  Sturgeon,  MetropolisBankv.  Guttschlick,  i4Pet. 

i8  Mo.  171.     Any  evidence,  however  (U.  S.)   19;    Schuchardt  v.  Aliens,  i 

slight  it  maybe,  and  whether  direct  or  Wall.  (U.S.)  359;  Arthur?;.  Gumming, 

inferential,  must  be  submitted  to  the  91  U.  S.  362;  Charter  Oak  L.  Ins.  Co. 

jury.    Charles  v.  Patch,  87  Mo.  450.  v.  Rodel,  95  U.  S.  232 ;  Eddy  r.  Evans, 

Nebraska, — Johnson  r.  Missouri  Pac.  58  Fed.  Rep.  151;  New  Orleans,  etc., 

R.  Co.,  18  Neb.  690.  R.  Co.  v,  Thomas,  60  Fed.  Rep.  379. 

Ne-w  Hampshire. — Arnold  v.  Prout,  **  If  the  court  erred  in  not  giving  a 

51  N.  H.  587.  binding  instruction  asked,  it  must  be 

Ne-w    Tork. —  Smith  v.    Young,   2  either  by  reason  of  some  insuperable 

Barb.  (N.  Y.)  545.  objection  in  point  of  lav/,  or  because 

North  Carolina,  —  Wells  v,  Clem-  there  was  no  evidence  whatever  before 
ents,  3  Jones  (N.  Car.)  168;  States,  the  jury.  For  it  is  a  point  too  well  set- 
Allen,  3  Jones  (N.  Car.)  257;  Jordan  tied  to  be  now  drawn  in  question,  that 
V,  Lassiter,  6  Jones  (N.  Car.)  130.  the  effect  and  sufficiency  of  the  evidence 

Pennsylvania, — Koops  v.  Steele,  19  are  for  the  consideration  and  determi- 

Pa.  St.  203;   Thomas  v.  Thomas,  21  nation  of  the  jury."     U.  S.  v,  Laub,  12 

Pa.  St.  315;  Mclldowny  t;.  Williams,  Pet.  (U.  S.)  i,  4  Cranch  (C.  C.)  703. 

28  Pa.  St.  492 ;  Hogan  v.  West  Maho-  **  If  there  be  *  no  evidence  whatever,* 

noy  Tp.  (Pa.  1896),  34  Atl.  Rep.  563.  as  in  the  case  of  Parks  t^.  Ross,  11  How. 

"This  evidence  was  not  very  dis-  (U.  S.)  362,  to  prove  the  averments  of 

tinct,  but  under  the  circumstances  it  the  declaration,  it  is  the  duty  of  the 

ought  not  to  have  been  excluded  from  court  to  g:ive  such  peremptory  instruc- 

the  jury.  Itwas  at  least  a  spark."  Fitz-  tion.     But  if  there  be  some  evidence 

water  v.  Stout,  16  Pa.  St.  22.  tending  to  support  the  averment,  its 

South    Carolina, —  Altee  v.  South  value  must  be  submitted  to  the  jury 

Carolina  R.  Co.,  21  S.  Car.  550.  with    proper    instructions    from    the 

South  Dakota. — In  Haugen  v.  Chi-  court.     If  this  were  not  so,  the  court 

cago,  etc.,  R.  Co.,  3  S.  Dak.  394,  the  might  usurp  the  decision  of  facts  al- 

syllabus  written  by  the  court  reads :  together  and  make  the  verdict  but  an 

**A  trial  court  will  direct  a  verdict  echo  of  their  opinions."     Richardson 

only  when  there  is  a  total  absence  of  v,  Boston,  19  How.  (U.  S.)263. 

evidence  upon  some  essential  issue,  or  "Where  the  evidence  .  so  much  as 

where  there  is  no  conflict  and  the  evi-  tends  to  prove  the  issue   raised — any 

dence  is  .susceptible  of  only  one  con-  evidence,  whether  weak  or  strong — it 

struction."  is  the  province  of  the  jury  to  pass  upon 

Texas. — Roddy  V.  Kingsbury,  5  Tex.  it  under  proper  instructions."     Hick- 

152;  Parker  v.  Leman,  10  Tex.  116;  man  v.  Jones,  9  Wall.  (U.  S.)  197. 

Lea  V.  Hernandez,  10  Tex.  137;  Pat-  If  there  is  a  slight  doubt  about  the 

ton  V.  Rucker,  29  Tex.  402 ;  San  An-  facts,  no  matter  how  slight,  the  court 

tonio  V,  Lane,  32  Tex.  405;  Fitzgerald  should  not  settle  it,  but  leave  it  to  the 

V.  Hart  (Tex.  1891),  17S.  W.  Rep.  369;  jury.     Dwyert;.  St.  Louis,  etc.,  R.  Co., 

Johnston  v.  Drought  (Tex.Civ.  App.  52  Fed.  Rep.  87. 

189^^),  22  S.  W.  Rep.  290.  England. — Company  of  Carpenters, 

Virginia. — **  It  is  elementary,  and  is  (etc.   v.   Hayward,   Doug.   375;    Stor- 

iirmly  settled   in   Virginia,   that    the  mont  v.  Waterloo  L.  Assur.  Co.,  i  F. 

court  responds  to  questions  of  law  and  &  F.  22. 

the  jury  to  questions   of  fact.     The  1.  Schuchardt  i'.  Aliens,  i  Wall.  (U. 

court  must  decide  on  the  admissibility  S.)  359;  Little  Rock,  etc.,  R.  Co.  v. 

of  evidence,  that  being  a  question  of  Henson,  39Ark.  413;  Little  Rock,  etc., 

law;    but  not  as  to  its  weight  after  it  R.  Co.  v.  Barker,  33  Ark.  350,  39  Ark. 

is  admitted,  that  being  a  question  of  491;  Stephens  v.  Brooks,  2  Bush(Ky.) 

fact."     Tyler  v.  Chesapeake,  etc.,  R.  137;  Thompson  r*.  Thompson,  17   B» 

Co.,  88  Va.  389.  Mon.  (Ky.)  22;  Lane  v.  Old  Colony, 

United  States. — M*Lanahan  v,  Uni-  etc.,  R.  Co.,  14  Gray  (Mass.)  143;  Colt 

versa!   Ins.   Co.,    i    Pet.  (U.  S)  170;  v.  Sixth  Ave.  R.  Co.,  49  N.  Y.  671 ; 

Oreenleaf  V.  Birth,  9  Pet.  (U.  S.)  292;  Lee  v,  Williams,   in    N.  Car.   200; 
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2.  Later  and  Prevailing  Doctrine — a.  In  General.— But  while 
the  practice  of  directing  the  verdict  has  been  one  of  slow  develop- 
ment, and  is  yet  subject  in  some  jurisdictions  to  the  qualifications 
above  discussed,  the  rule  now  prevailing  is  that  a  case  may  not 
be  left  to  the  jury  unless  there  is  evidence  which  will  warrant  a 
verdict  in  favor  of  the  party  producing  it.* 

Altee  t'.  South  Carolina  R.  Co.,  ai  S.  6  Md.  457;  Spring  Garden  Mut  Ins. 

Car.   550;    Reynolds    v.   Williams,!  Co.  v.  Evans,  9  Md.  i ;   Cecil  v.  Clarke, 

Tex.  311.  i7Md.5o8;  Sheppard  v.  Willis,  28 Md. 

1.  Alabama. — Freeman  v.  Scarlock,  631;  Green  v.  Ford,  35  Md.  82. 

27  Ala.  407;  Georgia  Pac.  R.  Co.  v.  Massachusetts. — Gahagan   v.   Bos- 

Propst,  90  Ala.  i.  ton,  etc.,  R.  Co.,  i  Allen  (Mass.)  187. 

Arkansas, — In  Catlett  v.  St.  Louis,  Michigan. — Grand  Trunk  R.  Co.  v. 

etc.,  R.  Co.,  57  Ark.  461,  the  court  say*  Nichol,  18 Mich.  170 ;  Davis  v.  Detroit, 

that  "the  terms*  some  evidence,'  *any  etc.,  R.  Co.,  20  Mich.  105;  Maas  v. 

evidence,'   *  any  evidence  whatever,'  White,  37  Mich.   126 ;  Carver  v.  Dc- 

and  *anjr  evidence  at  all,'  as  used  in  troit,  etc..  Plank  Road  Co.,  61  Mich, 

the  opinions,  all  mean  evidence  legally  584;  Hathaway  v,  Judie,  95  Mich.  241 ; 

sufficient  to  warrant  a  verdict."      It  Conely  v.  McDonald,  40  Mich.  150. 

further  says  that  "any  evidence,  how-  Compare  Rosie  v.  Willard,  44  Mich, 

ever  slight,"  means  more  than  a  scin-  382,  decided  on  the  authority  of  Conely 

tilla.  V.   McDonald,  40  Mich.    150,  but  in 

California. — Lacey   v.  Porter,   103  which  the  syllabus  reads:  ** A  scintilla 

Cal.  597.  of  evidence  gives  the  case  to  the  jury." 

Colorado. — Murphy  v.  Cobb,  5  Colo.  "There  was  some  testimony  in  the 

281 .  case  from  which  inferences  niight  be 

Dakota. — Star  Wagon  Co.  v.  Mat-  drawn  proper  to  charge  the  estate,  and 

thiessen,  3  Dakota  233.  the  court  could  not  pass  upon  that." 

Georgia. — Mixon  v.  Warren,  94  Ga.  Weyburn  v.  Kipp,  63  Mich.  79. 

688.  Mississippi, — ^The  **  question  in  this 

Illinois. — Tefft  v.  Ashbaugh,  13  111.  appeal  is  not  *  whether  there  is  any  evi- 

602;  Abend  v.  Terre  Haute,  etc.,  R.  dence  showing,  or  tending  to  show,' 

Co.,  Ill  111.  202 ;  Doane  v.  LfOckwood,  liability  of  the  defendant,  but  whether 

115    111.    490;     Pennsylvania    Co.    v.  the  evidence  is  sufficient  to  warrant  a 

Backes,  133  111.  255 ;  Ward  v.  Chicago,  verdict  for  the  plaintifif,  in  any  view 

15  111.  App.  98.  of  it  which  might  be  legally  taken." 

Indiana. — Leiter  v.  Jackson,  8  Ind.  Illinois  Cent.  R.  Co.  v.  Boehms,   70 

App.  98;  Vance  v.  Vance,  74  Ind.  370;  Miss.  11. 

Plymouth  v.  Milner,  117  Ind.  324.  Missouri. — Smith  v.  Hannibal,  etc., 

Iowa. — Da\is  V.  Robinson,  71  Iowa  R.  Co.,  37  Mo. 287;  Callahan  v.  Warne, 

618;  Smith  t;.  Humeston,  etc.,  R.  Co.,  40  Mo.  132;    Kuhl  v.  Meyer,  42  Mo. 

78  Iowa  583.  App.  474. 

Kansas. — McCormick   v.    Holmes,  Nebraska. — Grant  v.  Cropsey,  8  Neb. 

41  Kan.  265;  McMullen  v.  Carson,  48  205;  Burns  v.  Fairmont,  28  Neb.  866; 

Kan.  263.  Hall  v.  Fairfield  First  Nat.  Bank,  30 

Maryland.  —  "Whenever  the  evi-  Neb.  99;  Harrison  v.  Stipes,  34  Neb. 
dence  offered  is  of  such  a  character  tha(  431;  Union  Stock  Yards  Co.  t*.  Con- 
no  rational  mind  could  infer  the  fact  oyer,  38  Neb.  488;  Slay  ton  t».  Fremont, 
sought  to  be  established  by  it,  it  is  the  etc.,  R.Co.,40  Neb.  840;  Chicago,  etc., 
duty  of  the  court,  upon  application,  to  R.  Co.  v.  Hildebrand,  42  Neb.  33 ;  Har- 
instruct  the  jury  that  there  is  no  evi-  grave  v.  Home  F.  Ins.  Co.,  43  Neb. 
dence  before  them  legally  sufficient  to  271 ;  Dehning  v.  Detroit  Bridge,  etc., 
warrant  their  finding  the  fact  so  at-  Works,  46  Neb.  556;  Zittle  r.  Schle- 
tempted  to  be  proved."  Tyson  v.  Ty-  singer,  46  Neb.  844;  Van  Etten  v.  Ed- 
son,  37  Md.  567;  Davis  v.  Davis,  7  wards  (Neb,  1896),  66  N.  W.  Rep.  1013. 
Har.  &  J.  (Md.)  36 ;  M* Elderry  v.  Flan-  New  rorh.^De  Wolf  v.  Crandall,  I 
nagan,  1  Har.  &  G.  (Md.)  300;  Belt  v.  Sweeny  (N.  Y.)  556;  Schanck  v, 
Marriott,  9  Gill  (Md.)  331;  Wellers-  Morris,  2  Sweeny  (N^.  Y.)  4^4;  Mont- 
burg,  etc.,  Plank  Road  Co.  v.  Bruce,  fort  v,  Hughes,  3  £.  D.  Smith  (N.  Y.) 
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Tlie  Test  Vow  lloft  Fre^tuently  Employed  in  exercising  the  right  to  direct 
a  verdict,  is  whether  a  different  verdict  would  need  to  be  set  aside 

595;   Frecking  xk  Rolland,  53  N.  Y.  would  have  carried  costs,  and  it  was 

422;  Bagley  v.  Bowe,  105  N.  Y.  171,  error,  therefore,  to  direct  a  verdict  for 

reversing  50  N.  Y.  Super.  Ct.  100.  the  defendant.      Sayles  v.  Bemis,  57 

North    Carolina, — Cobb   v,  Fogai-  Wis.  315.    C<?«/ra,  Williams  n.  Brown, 

man,  i  Ired.  (N.  Car.)  440;  State  v,  76  Iowa  643;  Dublin,  etc.,  R.  Co.  v. 

Revels,  Busb.  (N.  Car.)  200;  Sutton  Slattery,  L.  R.  3App.  Cas.  1155;  Met- 

V.  Madre,  2  Jones  (N.  Car.)  320;  Mat-  ropolitan  R.  Co.  v.  Jackson,  L.  R.  3 

this  V.  Matthis,  3  Jones  (N.  Car.)  132;  App.  Cas.  193;  Ryder  v,  Wombwcll, 

Wittkowsky  v.  Wa8son,7iN.  Car.451.  L.   R.  4  Exch.  39;  Wheelton  v.  Har- 

Pennsylvania, — Hyatt  v,  Johnston,  disky,  8  El.  &  Bl.  262,  92  E.  C.  L.  26a; 

91  Pa.  St.  196;  Abraham  v.  Mitchell,  Bridges  v.  North  London  R.  Co.,  L. 

112   Pa.  St.  230;  Cover  v,  Manaway,  R.  7  H.  L.  Cas.  213;    Jewell  v.  Parr, 

115  Pa.  St.  338;  Easton  First  Nat.  Bank  13  C.  B.  916,  76  E.  C.  L.  916;  Toomey 

V.  Wirebach,  106 Pa.  St. 47;  McKnight  v.  London,  etc.,  R.  Co.,  3  C.  B.  N.  S. 

V,  Bell,  135  Pa.  St.  358.  147,  91  E.  C.  L.  147;  Cotton  v.  Wood, 

Where  no  reasonable  construction  of  8  C.  B.  N.  S.  568,  98  E.  C.  L.  568. 

the  evidence  would   entitle  one  to  a  United    States, — Mercantile     Mut. 

verdict  the  court  should  direct  against  Ins.  Co.  v,  Folsom,  18  Wall.  (U.  S.) 

him.     McCracken  v.  Roberts,  19  Pa.  237;  Marion  County  v,  Clark,  94  U. 

St,  390;  Malson  v.  Fry,  i  Watts  (Pa.)  S.  278;  Howard  v,  Milwaukee,  etc.,  R. 

433.  Co.,  loi  U.  S.  837;  Stewart   v.  Lans- 

**  Where  the  evidence  is  cleajly  in-  ing,  104  U.  S.  505 ;  Marshall  v.  Hub- 
sufficient,  it  is  not  error,  however,  if  bard,  117  U.  S.  415;  Ferguson  v,  Ar- 
the  court  choose  so  to  instruct  them."  thur,  117  U.  S.482;  Humiston  v.  Wood, 
Moore  v.  Miller,  8  Pa.  St.  272.  124  U.  S.  12;  Mitchell  v.  New  York, 

In  Pennsylvania,  when  the  judge  sits  etc.,  R.  Co.,  146  U.  S.  513;  Lincoln  v. 

as  a  chancellor,  as  in  ejectment  suits.  Power,  151  U.  S.  436;  Kresanowski  v. 

founded  upon  an  equitable  title,  and  Northern  Pac.   R.  Co.,  18  Fed.    Rep. 

tries  issues  of  facts  with  a  jury,  it  has  229;    Bennett  v,  Covington,  23  Fed. 

always  been  his  duty  to  direct  a  verdict  Rep.  816. 

where  the  evidence  is  insufficient  to  sus-  **  Formerly  it  was  held  that  if  there 

tain  the  opposite  one.    Moore  t^.  Small,  was  what  is  called  a  scintilla  of  evl- 

19  Pa.  St.  461 ;  Poorman  v,  Kilgore,  26  dence  in  support  of  a  case  the  judge 

Pa.  St.  371 ;  Todd  v,  Campbell,  32  Pa.  was  bound  to  leave  it  to  the  jury,  but 

St.  250 ;  Piersol  v.  Neill,  63  Pa.  St.  420 ;  recent  decisions  of  high  authority  have 

Nicolls  V,  McDonald,  loi  Pa.  St.  5x4;  established  a  more  reasonable  rule,  that 

Null  V.  Fries,  no  Pa.  St.  521;   Tones  in  every  case,  before  the  evidence  is 

V,  Pierce,  134  Pa.  St.  533 ;  Gilchrist  v.  left  to  the  jury,  there  is  a  preliminary 

Brown,    165   Pa.  St.   275;  Brawdy  v,  question  for  the  judge,  not  whether 

Brawdy,  7  Pa.  St.  157.  there    is    literally    no    evidence,   but 

South  Dakota. — Consolidated  Land,  whether  there  is  any  upon  which  a  jury 

etc.,  Co.  V.  Hawley  (S.  Dak,  1895),  63  can  properly  proceed  to  find  a  verdict 

N.  W.  Rep.  904.  for  the  party  producing  it,  upon  whom 

Wisconsin. — Hunkins  v.  Milwaukee,  the  onus  of  proof  is  imposed.'*    Schuyl- 

etc.,  R.  Co.,  30  Wis.  559;   Benhan  v,  kill,  etc.,  Imp.,  etc.,  Co.  v. Munson,  14 

Purdy,  48  Wis.  99;  Sabotta  v.  St.  Paul  Wall.  (U.  S.)  442. 

F.  &  M.  Ins.  Co.,  54  Wis.  687;  Jack-  "According  to  the  settled  practice  in 

son  V.  Jack8onport,56  Wis.  310;  Sayles  the  courts  of  the  United  States  it  was 

t?.  Bemis,  57  Wis.  315;  U,  S.  Express  proper  to  give  the  instruction  if  it  were 

Co.  V.  Jenkins,  64  Wis.  542 ;  Calder  v,  clear  the  plaintiff  could  not  recover.    It 

Crowley,  74  Wis.   157;    Radmann  v,  would  have  been  idle  to  proceed  further 

Chicago,  etc.,   R.  Co.,   78  Wis.   22;  when  such  must  be  the  inevitable  re- 

Kruse  v.  Chicago,   etc.,   R.   Co.,  82  suit.    The  practice  is  a  wise  one.     It 

Wis.  568 ;    Whitworth   v.  Brown,  85  saves  time  and  costs ;  it  gives  the  cer- 

Wis.  375.  tainty  of  applied  science  to  the  results 

Where  the  jury  would  have  been  of   judicial    investigation;    it    draws 

justified   in  finding  for  the  plaintiff  clearly  the  line  which   separates  the 

for  nominal  damages,  such  a  finding  provinces  of  the  judge  and  the  jury, 
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as  contrary  to  the  evidence ;  if  such  is  the  case  a  verdict  should  be 
directed.* 

and  fixes  where  it  belongs  the  respon-  Co.  v.  O'Conner,  iic  III.  254;  Bartelott 

sibility  which  should  be  assumed  by  the  v.  International  Bank,  1 19  111.  259 ;  Peo- 

court."    Merchants*  Nat.  Bank  v.  State  pie  v.  People's  Ins.  Exchange,  126  111. 

Nat.  Bank,  10  Wall.  (U.  S.)  604.  466;  Chicago,  etc.,  R.  Co.  v.  Snyder, 

The  following  statement  of  the  law  128  111.  655;  Dechert  v.  Indiana,  etc., 
has  been  approved  in  many  negligence  R.  Co.,  17  111.  App.  74;  Wood  v.  Illi- 
cases:  "The  case  should  not  be  with-  nois  Cent.  R.  Co.,  23  111.  App.  370; 
drawn  from  the  jury  unless  the  cone lu-  Knight  v.  Gaultney,  23  111.  App.  376; 
sion  followed,  as  a  matter  of  law,  that  Miller  v.  Ohio,  etc.,  R.  Co.,  24  111. 
no  recovery  could  be  had  upon  any  App.  326;  Hosmer  v.  Teller,  27  111. 
view  which  could  be  properly  taken  of  App.  488;  Chicago,  etc.,  R.  Co.  v. 
the  facts  the  evidence  tendeci  to  estab-  Adler,  28  111.  App.  102,  affirmed  129 
lish."  Dunlap  V.  Northeastern  R.  Co.,  111.  335;  Roden  x\  Chicago,  etc.,  R. 
130  U.  S.  649;  Texas,  etc.,  R.  Co.  v.  Co.,3oIll.  App. 354;  Edwards t^.  Hush- 
Cox,  145  U.  S.  593;  Illinois  Cent.  R.  ing,  31  111.  App.  223;  Spannagle  v. 
Co.  r.  Kelley,  lo  U.  S.  App.  537;  Gulf,  Chicago,  etc.,  R.  Co.,  31  III.  App. 
etc.,  R.  Co.  V.  Ellis,  10  U.  S.  App.  640.  460;  Huschle  v.  Morris,  31  111.  App. 

1.  Test  of  Blffht  to  Direct  Verdict. —  545;  Duggan  v,  Peoria,  etc.,  R.  Co., 

**  Neither  is  this  wholesome  common-  42  111.  App.  536. 

law  maxim  \ad  quesiiones  juris  re-  It  is  said  by  the  court,  in  Bartelott  r. 
sfondent  judiceSy  ad  quest  tones  fact  i  International  Bank,  119  111.  259,  that 
respondent  juratores],  as  to  the  re-  '*  it  is  apparent  that 'evidence  tending 
spective  rights  of  court  and  jury,  more  to  prove  *  means  more  than  a  mere  scin- 
alarmingly  infringed  upon,  by  the  ex-  tilla  of  evidence,  but  evidence  upon 
ercise  of  the  power  of  instruction  as  to  which  the  jury  could,  without  acting 
the  legal  sufficiency  of  evidence,  than  unreasonably  in  the  eye  of  the  law%  de- 
it  is  by  the  court's  exertion  of  the  un-  cide  in  favor  of  the  plaintiff,  or  the 
deniable  right  to  set  aside  verdicts  party  producing  it.  It  is  not  intended 
and  grant  new  trials.  In  the  latter  by  this  practice  that  the  function  of  the 
case  the  court  not  merely  determine  jury  to  pass  upon  questions  of  fact  is 
on  the  legal  sufficiency  of  the  evidence,  to  be  invaded,  any  more  than  it  is  in- 
but  judge  of  its  measure  and  quantity  tended  that  such  function  is  to  be  in- 
as  regards  its  sufficiency  in  fact,  and  vaded  by  a  motion  to  set  aside  a  verdict, 
from  their  decision  there  is  no  appeal  and  for  a  new  trial,  upon  the  ground 
to  a  higher  or  more  enlightened  tribu-  of  the  want  of  evidence  to  sustain  the 
nal."  In  the  former  case  the  court  verdict.  In  neither  case  is  the  court 
never  withdraw  the  testimony  from  authorized  to  weigh  the  evidence  and 
the  consideration  of  the  jury,  but  decide  where  the  preponderance  is." 
where  they  would  instantaneously  set  With  this  explanation  the  following 
aside  any  verdict  founded  on  its  as-  Illinois  cases,  holding  that  a  verdict 
sumed  sufficiency.  Where  the  reason,  should  not  be  directed  where  the  evi- 
justice,  or  policy,  under  such  circum-  dence  **  tends  to  prove"  the  issue,  are 
stances,  of  leaving  the  parties  litigant  inserted  here.  Davis  r.  Hoxey,  2  111. 
to  a  continued  fruitless  controversy  406;  Craig  t'.Peake,  22  111.  184;  Quinn 
before  the  jury,  and  subjecting  them  v.  Illinois  Cent.  R.  Co.,  51  111.  495; 
to  an  expensive,  onerous,  and  unavail-  Poleman  v.  Johnson,  84  111.  269;  Pem- 
able  new  trial  before  another  jury?"  berton  r.  Williams,  87  111.  15;  Guer- 
Cole  f.  Hebb,  7  Gill  &  J.  (Md.)  41.  don  r.  Corbett,  87  111.  272;  Hubner  r. 

To  the  same  effect,  see :  Feige,  90  111.  208 ;  Holmes  r.  Chicago, 

Arizona. — Root    v.  Fay    (Arizona,  etc.,  R.  Co.,  94  111.  439;  Chicago  West 

1896),  43  Pac.  Rep.  527.  Division  R.  Co.  v.  Mills,  105  111.  63; 

Arkansas.  —  Catlett  r.   St.  Louis,  Hamburg-American    Packet    Co.    t\ 

etc.,  R.  Co.,  57  Ark.  461.  Gattman,  127  111. 598;  Hodges i'.  Bearse, 

District  of    Columbia. — Danzig  v.  129  111.  87;  Chicago,  etc.,  R.  Co.  r. 

Saks,  20  D.  C.  177.  Dunleavy,   129  111.   132;    Anthony  v, 

Il/inois. —yhiUips  v.  Dickerson,  85  Wheeler,    130  111.    128;     Wight   Fire 

111.  II ;  Simmons  v.  Chicago,  etc.,  R.  Proofing  Co.  v,  Poczekai,  130  111.  139; 

Co.,  no  111.  340;  Lake  Shore,  etc.,  R.  Waller  v.  Carter,  8  111.  App.  511 ;  Peo- 
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IninAeieiiey  in  Law  and  in  Faet. — Under  this  rule  the  question  has 
arisen  whether  verdicts  can  be  directed  where  they  would  be  set 
aside  because  of  the  insufficiency  of  the  evidence  in  point  of  fact 

pie  V.  Nedrow,  i6  111.  App.  19a;   Chi-  v.  Piatt,  7  Abb.  Pr.  N.  S.  (N.  Y.  Super. 

cag;o,  etc.,  R.  Co.  v.  Krueger,  33  111.  Ck)  42,  38  How.    Pr.   (N.   Y.)    100; 

App.  639,  124  111.457;   O'Sullivan   v.  Shirley  v.  Vail,    38  How.  Pr.  (N.  Y. 

Chicago,  etc.,  R.  Co.,  23  111.  App.  646;  Ct.  App.)  406;  Rudd  v.  Davis,  3  Hill 

Gallagher?;.  Kilkeary,  29in.App.  415;  (N.  Y.)   287,  afirmed  *j  Hill  (N.  Y.) 

Sauber   i'.   Collins,  40  111.  App.  426;  529;  Rich  z\  Rich,  16  Wend.  (N.  Y.) 

Hess  v.  Rosenthal,  55  III.  App.  324.  663;    Wombough  v.  Cooper,  2  Hun 

/»</*Vi«<r.— DodgeT;.Gaylord,53lnd.  (N.  Y.)  428,  4  Thomp.  &  C.  (N.  Y.) 

365;  Weis   V,   Madison,  75  Ind.  241;  586;  Crawford  v.  Wilson,  4  Barb.  (N. 

Adams  r.  Kennedy, 90 Ind.  318;  Greg-  Y.)  504;  Fish  v.  Davis,  62  Barb.  (N. 

cry  V.  Cleveland,  etc.,  R.  Co.,  112  Ind.  Y.)  122 ;  Herring  t'.  Hoppock,  15  N.  Y, 

?85;  Wolfe  V.  McMillan,  1 17  Ind.  587;  409;    Corning    v.    Troy    Iron,    etc., 

lanna  v.  Terre  Haute,  etc.,  R.  Co.,  119  Factory,  44  N.  Y.  577;  Kelly  v.  Bur- 

Ind.  316;  Rush  v.  Coal  Bluff  Min.  Co.,  roughs,  102  N.  Y.  93,  33  Hun  (N.  Y.) 

131  Ind.  135;  Farisv.  Hoberg,  I34lnd.  349;  Bulger  t;.  Rosa,  119  N.  Y.  459; 

269;    Oleson  V,  Lake  Shore,  etc.,  R.  Hemmens  v.  Nelson,  138  N.  Y.  517; 

Co.  (Ind.  1896),  42  N.  E.  Rep.  736.  Heimerdinger  v.  Finelite,     11   Misc. 

Iowa. — State  v.  Smith,  28  Iowa  565 ;  Rep.  (N.  Y.  City  Ct.)  in. 

Starry  v,  Dubuque,  etc.,  R.  Co.,  51  North    Dakota. — Bowman    v.    Ep- 

Iowa  419;  Bothwell  v.  Chicago,  etc.,  pinger,  i  N.  Dak.  21. 

R.  Co.,  59  Iowa   192;  Skellenger  v.  Oregon. — Coffin  v.  Hutchinson,  22 

Chicago,  etc.,   R.  Co.,  61   Iowa  714;  Oregon  554. 

Meyer  I'.  Houck,  85lowa3i9;  Hirschl  Pennsyh^ania. — Eister  v.   Paul,  54 

V.  J.  I.  Case  Threshing  Mach.  Co.,  85  Pa.  St.  196;  McEwen  v.  Hoopes  (Pa. 

Iowa  451 ;  Beckman  v.  Consolidation  1896),  34  Atl.  Rep.  623. 

Coal  Co.,  90  Iowa  252;  Reeder  v.  Du-  South    Dakota. — Rauber    v.  Sund- 

puy  (Iowa,  1895),  ^5  ^'  ^'  R^P-  338;  back,  i  S.  Dak.  268;   Peet  v.  Dakota 

Barnhart  V.Chicago,  etc.,  R. Co. (Iowa,  F.  &  M.  Ins.  Co.,  i  S.  Dak.  462. 

1896),  66  N.  W.  Rep.  902;  Hickman  v.  Texas. — Galveston,  etc.,  R.  Co.  v. 

Cruise,  72  Iowa  528.  Faber,  77  Tex.  153;  International,  etc., 

Maine. — Head  v.  Sleeper,  20  Me.  R.  Co.  v.  Hall  (Tex.  Civ.  App.  1895), 

J  17;    Fickett    v»  Swift,   41    Me.   65;  33  S.  W.  Rep.  127. 

ewell  v.  Gagne,  82  Me.  430;   Moore  Wisconsin. — Dryden  v,  Britton,   19 

V.  McKenney,  83  Me.  80.  Wis.  22;  Cutler  x\  Hurlbut,  29  Wis. 

Massachusetts. — Davis  v.  Maxwell,  152;    Lawrence  University  v.  Smith, 

12   Met.  (Mass.)  286;    Reed  v.  Deer-  32   Wis.  587;    Joeckel  v.  Joeckel,  56 

field,  8  Allen  (Mass.)  522;  Brooks  v.  Wis.  436. 

Somervi lie,  106  Mass.  271.  United    States.  —  Grand   Chute    v. 

Minnesota. — Dawson  v.  Helmes,  30  Winegar,  15  Wall.  (U.  S.)  355;  Her- 

Minn.  107;   Abbett  v.  Chicago,  etc.,  bert  v.   Butler,  97   U.   S.  319;    New 

R.  Co.,  30  Minn.  482;   Thompson  v,  York  Cent.,  etc.,  R.  Co.  v.  Fraloff,  100 

Pioneer- Press    Co.,    37    Minn.    285;  U.  S.  24;  Bowditch  v.  Boston,  loi  U. 

Giermann  v.  St.  Paul,  etc.,  R.  Co.,  42  S.  16;  Arthur  v.  Jacoby,  103  U.  S.  677; 

Minn.  5.  Central  Nat.  Bank  t;.  Royal  Ins.  Co., 

Mijtsissippi. — Holmes  v.  Simon,  71  103  U.  S.  783 ;  Griggs  v.  Houston,  104 

Miss.  245.  U.  S.  553 ;  Phoenix  Ins.  Co.  v.  Doster, 

Missouri. — Powell  t».  Missouri  Pac.  106  U.  S.  30;  Montclair  v.  Dana,  107  U. 

R.  Co.,  76  Mo.  80.  S.  162;  Randall  v.  Baltimore,  etc.,  R. 

Nebraska. — Osborne  v,    Kline,    18  Co.,  109  U.  S.  478;  MooresT'.  Citizens' 

Neb.   344;    Hards    v.    Platte    Valley  Nat.  Bank,  11 1  U.  S.  156;  Connecticut 

Imp.  Co.,  46  Neb.  709.  Mut.  L.  Ins.  Co.  v.  Lathrop,  iii  U. 

•    New  Mexico. — Gildersleeve   r.    At-  S.  612;  Anderson  County  v.  Beal,  113 

kinson    (N.  Mex.  1891),  27   Pac.  Rep.  U,  S.  227;  Baylis  v.  Travellers'   Ins. 

477;    Lutz   V.  Atlantic,   etc.,   R.  Co.  Co.,  113  U.  S.  316;  Schofield  v.  Chi- 

(N.  Mex.  1892),  30  Pac.  Rep.  912.  cago,  etc.,  R.  Co.,  114  U.  S.  615;  Hig- 

New    Tork. — Brotherson  v.  Jones,  gins  v.  McCrea,  116  U.  S.  671;  Keyes 

Hill  *:  D.  Supp.  (N.  Y.)  171;  Carnes  v.  Grant,  118  U.  S.  25;  Goodlett  v, 
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as  distinguished  from  its  sufficiency  in  point  of  law.  Upon  this 
question  there  has  been  much  discussion,  confusion  of  statement, 
and  difference  of  opinion,  and  there  is  ample  authority  both/r^ 
and  con^  which  is  discussed  in  the  notes.^ 

Louisville,  etc.,  R.  Co.,  122  U.  S.  391;  bative  force,  which,  accordin^^  to  the 

KaneT.  Northern  Cent.  R.  Co.,  128  U.  law  of  evidence,  it  is  fairly  entitled  to, 

S.91;  Pollok  v.  Brush  Electric  Assoc,  is  it  sufficient  to  justify  a  verdict?    If 

128  U.  S.  447;  Gunther  v,  Liverpool,  it  does  not,  then  it  is  the  duty  of  the 

etc.,  Ins.  Co.,  134  U.  S.  no;  Louisville,  court  after  a  verdict  to  set  it  aside  and 

etc.,  R.  Co.  V,  Woodson,  134  U.  S.  614;  grant  a  new  trial.     Must  the  court  go 

Delaware,  etc.,  R.  Co.  x\  Converse,  139  Sirough  the  idle  ceremony,  in  such  a 

U.  S.  469;  Elliott  V.  Chicago,  etc.,  R.  case,  of  submitting  to  the  jury  the  tes- 

Co.,  150  U.  S.  245^;  Singer  Mfg.  Co.  v.  timony  on  which  plaintiff  relies,  when 

Hester,  6  Fed.   Rep.  804;  Bagley  v.  it  is  clear  to  the  judicial  mind  that  if 

Cleveland  Rolling  Mill  Co.,  21  Fed.  the  jury  should  find  a  verdict  in  favor 

Rep.  159;  Au  V.  New  York,  etc.,  R.  of  plaintiff,  that  verdict  would  be  set 

Co.,  29  Fed.  Rep.  72;  Norris  v,   Mc-  aside  and  a  new  trial  had?     Such  a 

Canna,  29  Fed.  Rep.   757 ;    National  proposition  is  absurd,  and  accordingly 

Exch.  Bank  v.  White,  30   Fed.   Rep.  we  hold  the  true  principle  to  be  that, 

412;    Harris    v.  Louisville,    etc.,   R.  if  the  court  is  satisfied  that,  conceding 

Co.,    35     Fed.    Rep.     116;     Graham  all  the  inferences  which  the  jury  could 

V,    Pennsylvania    R.    Co.,    39    Fed.  justifiably  draw  from  the  testimony,  the 

Rep.    596;    Joyce  v.    Charleston  Ice  evidence  i«  insufficient  to  warrant  a 

Mfg.  Co.,  50    Fed.   Rep.  371;    Horn  verdict   for   the  plaintiff,    the    court 

V.   Baltimore,  etc.,  R.  Co.,  54  Fed.  should  say  so  to  the  jury."    Pleasants 

Rep.  301,  6  U.  S.  App.  381 ;  Hudson  v,  v.  Fant,  22  Wall.  (U.  S.)  116. 

Charleston,  etc.,  R.  Co.,  55  Fed.  Rep.  *'  Any  Bvktonce  "  Meana  **  Any  Beaaon- 

252;  New  York,  etc.,  Steamship  Co.  able  Brldanoo." — "It  would  be  absurd  to 

V.  Anderson,  i   U.  S.  App.  176;  Mon-  send  a  case  down  to  a  new  trial  where, 

roe  V.  British,  etc..  Marine  Ins.  Co.,  if  the  jury  should  find  in  accordance 

5    U.   S.   App.    179;    Northern    Pac.  with  the  evidence  which  is  relied  upon, 

R.  Co.  V,  Charless,  7  U.  S.  App.  359;  it  would  be  the  duty  of  the  court  to 

Tucker  v.  Baltimore,  etc.,  R.  Co.,  8  set  such  verdict  aside  as  being  contrary 

U.   S.   App.  491 ;  Northern   Pac.    R.  to  the  weight  of  evidence."    Avery  v, 

Co.  V.  Sullivan,  10  U.  S.  App.  473;  Bowden,  6  El.  &.  Bl.  953,  88  E.  C.  L. 

U.  S.  V.  Shapleigh,  12  U.  S.  App.  26;  953;  M'Mahon  v.  Lennard,  6  H.of  L. 

Gowen  r.  Harley,  12  U.  S.  App.  574;  Cas.  992;  Wittkowsky  r.  Wasson,  71 

Northwestern  Fuel  Co.  v.  Danielson,  N.  Car.  451  (Bynum,  ].,  dissenting), 

12   U.  S.  App.  688;  Brown  v.  Equi-  Itnmatarlal  Error. — Where  there  is  an 

table  L.  Assur.  Soc,  13  U.  S.  App.  issue  of  fact  to  be  determined  by  the 

597;  W.  B.  Grimes    Dry  Goods   Co.  jury  it  is  error  to  direct  a  verdict.    But 

V.  Malcolm,  19  U.  S.  App.  229;  La-  it  is  immaterial  error  where  any  other 

clede  Fire  Brick  Mfg.  Co.  v.  Hartford  verdict  would  have  been  contrary  to 

Steam  Boiler  Inspection,  etc.,  Co.,  19  the  evidence.     Levitzky  v.  Canning, 

U.   S.   App.   510;  Kansas  City,  etc.,  33  Cal.  299. 

R.  Co.  V.  Kirksey,  22  U.  S.  App.  94.  1.  Insnffloieney  of  Bvldance-— TnHtinrw. 

Discussion  of   the   ^'scintilla   of    evi-  — ^The  United  States  Supreme  Court, 

dence*'  rule,   and   comparison  drawn  considering    the  question   of    setting 

between  it  and  the  modern  doctrine,  in  aside  a  verdict  on  the  ground  of  **  in- 

Hathaway  T'.  East  Tennessee,  etc.,  R.  sufficient  evidence"  to  support  it,  says: 

Co.,  29  Fed.  Rep.  489.  "Strictly  speaking,  evidence  is  said  to 

"It  is   the  province    of  the  court,  be  insufficient  in  law  only  in  those  cases 

either  before  or  after  the  verdict,  to  de-  where  there  is  a  total  absence  of  such 

cide  whether  the  plaintiff  has   given  proof,  either  as  to  its  quantity  or  kind, 

evidence  sufficient  to  support  or  justify  as  in  the  particular  case  some  rule  of 

a  verdict  in  his  favor.     Not  whether  on  law  requires  as  essential  to  the  estab> 

all   the  evidence  the  preponderating  lishment  of  the  fact.     Such,  for  in- 

weighc  is  in  his  iavor,  that  is  uie  busi-  stance,  would  be  the  case  where  a  fact 

ness  of  the  jury;  but  conceding  to  all  was  attested  by  one  witness  only ,  when 

the  evidence  offered  the  greatest  pro-  the  law  required  two;  or  when  the  al- 
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b.  Cases  in  Which  Verdict  should  be  Directed — (i) 

When  there  Is  No  Evidence  to  Support  the  Opposite   Theory, — 

leged  agreement  was  proven  to  be  ver-  than  one,  determined  that  where  there 

bal,  when  the  law  required  it  to  be  in  is  no  testimony,  or  where  the  testimony 

writing.   In  such  a  case  a  verdict  might  offered  is  so  slight  and  inconclusive 

be  said   to    be  against    law,   because  that  a  rational  mind  could  not  draw  the 

founded  on  insufficient  evidence.     In-  conclusions  sought  to  be  deduced  from 

sufficiency  in  point  of  fact  may  exist  it,  it   is   the   unquestionable   right  of 

in  cases  where  there  is  no  insufficiency  the  court,  and  their  imperious  duty, 

in  point  of  law;  that  is,  there  may  be  when  applied  to  for  that  purpose,  to 

some  evidence  to  sustain  every  element  instruct  the  jury  that  the  plaintiff  is 

of  the  case,  competent  both  in  quantity  not  entitled  to  recover."  Farmers  Bank 

and  quality  in  law  to  sustain  it,  and  yet  v.  Puvall,  7  Gill  &  J.  (Md.)  78;  Davis 

may  be  met  by  countervailing  proof  so  v,  Davis,  7  Har.  &  J.  (Md.)  36. 

potent  as  to  leave  no  reasonable  doubt  Again  it  is  said :    **  But  it  by  no 

of  the  opposing  conclusion.''     Metro-  means    follows,   even    if    the  verdict 

politan  R.  Co.  t^.  Moore,  121  U.  S.  558.  would  not  be  satisfactory  to  the  minds 

**  A  verdict  could  be  directed  if  one  of  the  court,  that  they  would  feel  them- 

the  other  way  would  be  set  aside  as  selves  authorized  to  withdraw  from  the 

contrary  to  the  evidence;"  and  there-  jury  the  consideration  of  the  facts.  This 

fore,  if  a  case  "must  be  submitted  upon  prerogative  of  the  court  is  never  exer- 

the  evidence,  the  verdict  cannot  be  set  cised,  but  in  cases  where  the  evidence 

aside  as  being  contrary  to  the  evidence  is  so.  indefinite  and  unsatisfactory  that 

without  re-examination  of  the  fact  tried  nothing  but  wild,  irrational  conjecture 

by  the  jury,  which  is  so  expressly  pro-  or  licentious  speculation  could  induce 

hibited.     The  fact  cannot  be  re-exam-  a  jury  to  pronounce  the  verdict  which 

ined  in  search  for  passion  or  prejudice  is  sought  at  their  hands."     Ferguson 

more   than  for   any   other  purpose."  v.  Tucker,  2  Har.  &  G.  (Md.)  182. 

Stewart  v.  Sixth  Ave.  R.  Co.,  45  Fed.  In  Davis  v,  Barney,  2  Gill  &  J.  (Md.) 

Rep.  21.  382,  the  attempt  is  made  to  explain 

In  lawa^  in  a  late  case,  the  rule  is  thus  these  statements  of  the  doctrine  to 

stated:  **  While  the  trial  court  may  de-  mean  that  only  when  there  is  an  en- 

termine  as  to  whether  the  contestants  tire  absence  of  evidence  can  a  case  be 

had  g^iven  evidence  sufficient  to  support  withdrawn  from  a  jury ;  in  other  words, 

a  verdict  if  one  should  be  returned  in  that  they  only  lay  down  the  old  *'  scin- 

their  favor,  it  cannot,  under  the  rule  tilla  of  evidence   rule."     But  in  the 

announced  in  Meyer  v.  Houck,  85  Iowa  later  case  of  Cole  v,  Hebb,  7  Gill  & 

319,    pass    upon   the   question    as   to  J.  (Md.)  41,  the  whole  subject  is  re- 

whether  the  preponderating  weight  of  viewed  in  a  verylengthy  and  well-rea- 

all  the  evidence  is  in  favor  of  or  against  soned  opinion.  The  court  says  in  part : 

the  contestants;   that   is    a   question  "If  the  courts  are  incompetent  to  meas- 

always  for  the  jury."     Phillips  v.  Phil-  ure  and  weigh  testimony,  how  is  it  that 

lips  (Iowa,  1895), 6z  N.  W.  Rep.  1071 ;  they  are  almost  daily  called  on  to  in- 

PetrieLumberCo.  v.  Collins,  66 Mich,  struct  the  jury  that  the  evidence  of- 

64;  Stockham  T^.  Cheney,  62  Mich.  10;  fered   is  not  sufficient  to  entitle  the 

Gibson  V,  Zimmerman,  27  Mo.  App,  plaintiff  to  recover?    The  application 

90;  Ellis  T'.  Great  Western  R.  Co.,  L.  to  the  court  is  not  to  instruct  the  jury 

R.  9C.  P.  551.  that  the  plaintiff  has  offered  no  eW- 

The  Maryland  cases  form  one  of  the  dence  to  sustain  the  issue  on  his  part, 

most  instructive  series  regarding  the  and  therefore  is  not  entitled  to  a  ver- 

province  of  court  and  jury  in  this  mat-  diet,  but  that  the  evidence  offered  is 

ter  of  directing  verdicts.    In  many  of  not  sufficient  for  that  purpose.  It  would 

the  early  ones  the  court  instructed  the  be  a  solecism  to  ask  the  court's  instruc- 

jury  that  the  evidence  was  insufficient  tion  that  the  evidence  is  not  sufficient 

to    warrant    a   verdict.     Saunders  v,  where  no  evidence  whatever  had  been 

Webster,  3  Har.  &  J.  (Md.)  432;  Ben-  adduced.    In  such  a  state  of  proof,  the 

son  V,  Anderson,  4  Har.  &  ].  (Md.)  315.  interposition  of  the  court  is  rarely  nec- 

In  the  case  of  Morris  f.  Brickley,  i  essary,  is  seldom  invoked;  the  case  is 

Har.  &  G.  (Md.)  107,  the  court  says:  abandoned,  and  neither  court  nor  jury 

"  This  court  has,  on  more  occasions  are  troubled  on  the  subject.  But  where 
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Where  there  is  no  evidence  to  sustain  the  case  of  the  party  having^ 
the  affirmative,  it  is  proper  for  the  court  to  direct  a  verdict  against 

there  is  testimonj  offered  tending  in  no  bearing  on  the  fact  to  be  proved, 

its  literal  sense,  that  is,  contributing  is,  in  relation  to  that  fact,  no  evidence 

to  prove  the  issue,  but  of  so  light  and  at  all.   We  mav  say  with  certainty  that 

inconclusive  a  nature  as  to  be  wholly  evidence  which  merely  shows  it  pos- 

insufficient  to  be  made  the  basis  of  aver- •  sible  for  the  fact  in   issue  to  be  as- 

diet,  then  is  it  the  unquestionable  right  alleged,  or  which  raises  a  mere  con- 

and  constant    practice  of  the  court,  jecture  that  it  was  so,  is  an  insufficient 

when  applied  to  for  that  purpose,  to  foundation  for  a  verdict  and  should 

judge  of  the  measure  and  quantity  of  not  be  left  to  the  jury.      Matthis  v, 

proof,  and  to  instruct  the  jury  that  it  Matthis,  3  Jones  (N.  Car.)  133;  Sutton 

is  insufficient  in  law  to  prove  the  issue  v.  Madre,  a  Jones  (N.  Car.)  320.    We 

before  them."  may    go    further    and    say    that    the 

In  Minnesota  it  is  held  that  a  verdict  evidence  must  be  such  as  will  support 

may  be  directed  '*  at  the  close  of  the  a   reasonable  inference  of  the  fact  in 

whole  case  though  the  plaintiff's  evi-  issue."     State  v,  Vinson,  63  N.  Car. 

dence,  standing  alone,  would  justify  335. 

submitting  the  case  to  the  jury,  where  The  doctrine  held  by  some  courts  is 
the  defendant's  evidence  so  fully  and  that  a  new  trial  can  be  granted,  or  a 
satisfactorily  explains  it  away,  or  so  verdict  directed,  on  a  preponderance 
overwhelms  it,  that  there  is  no  bona  of  the  evidence,  when  there  is  a  **scin- 
fide  question  of  fact  upon  which  a  tilla  of  evidence,"  and  no  more,  sup- 
verdict  for  the  plaintiff  could  be  per-  porting  the  case  of  one  party.  Thus- 
mitted  to  stand."  Giermann  v,  St.  in  Pennsyl-vania  it  is  said:  "It  does- 
Paul,  etc.,  R.  Co.,  42  Minn.  5.  not  follow  that  because  the  evidence  on 
In  New  Tork  it  is  said  that  **  to  one  side  may  be  overwhelming  in  the 
warrant  an  unqualified  direction  at  opinion  of  the  trial  judge,  the  case 
the  trial  in  favor  of  the  one  or  the  can  be  withdrawn  from  the  jury, 
other  party,  the  evidence  must  either  If  there  is  a  conflict  of  evidence  it 
be  undisputed  or  there  must  be  such  must  go  to  the  jury  unless  the  evidence 
a  strong  preponderance  that,  should  on  one  side  amounts  to  but  a  scintilla, 
the  jury  find  against  it,  a  new  trial  The  evidence  of  James  Holland 
would  be  granted  for  that  rea.son."  amounts  at  most  to  but  a  scintilla,  and 
Rich  V.  Rich,  16  Wend.  (N.  Y.)  663*;  the  learned  judge  was  right  in  saying- 
Goodrich  v.  Walker,  i  Johns.  Cas.  that  a  finding  against  the  fact  in  queS' 
(N.  Y.)  251;  Rudd  V,  Davis,  3  Hill  tion  could  not  have  been  sustained* 
(N.  Y.)  287,  7  Hill(N.  Y.)  529;  Carnes  Where  the  evidence  is  so  weak  that  it 
V.  Piatt,  I  Sweeny  (N.  Y.)  140;  People  would  be  the  duty  of  the  court  to  set 
r.  Board  of  Police,  35  Barb.  (N.  Y.)  651 ;  aside  the  verdict  of  the  jury,  there  is  no 
McDonald  V.Walter,  40  N.  Y.  551;  propriety  in  submitting  it."  Holland 
Dwight  r.  Germania  L.  Ins.  Co.,  103  v.Kindregan,  i55Pa.  St.  156;  Pattersoi* 
N.  Y.  341;  Linkauf  t'.  Lombard,  137  v.  Dushane,  115  Pa.  St.  334. 
N.  Y.  417;  Dodge  v,  Gaylord,  53  Ind.  The  statement  of  Sharswood,  J.,  is  as 
365;  Peet  V.  Dakota  F.  &  M.  Ins.  Co.,  follows:  "Where  evidence  on  both 
I  S.  Dak.  462.  sides  is  to  be  weighed,  so  as  to  deter- 
In  North  Carolina  it  is  said :  **  It  mine  on  which  side  the  scales  inciinCr 
is  easy  enough  to  express  in  general  the  jury  is  the  appropriate  tribunal, 
terms  the  rule  of  law.  If  there  be  But  where  the  weight  on  one  side 
any  evidence  tending  to  prove  the  is  of  such  a  character  as  not  to  in- 
fact  in  issue,  the  weight  of  it  must  be  cline  the  beam  at  all — ^^vhat  the  civil- 
left  to  the  jury;  but  if  there  be  no  ians  term  a  mere  adminiculum^  good* 
evidence  conducing  to  that  conclusion,  to  help  something  else  but  nothing  in 
the  judge  should  say  so,  and,  in  a  itself — nothing  but  a  conjecture — then 
criminal  case,  direct  an  acquittal,  it  is  as  much  a  question  for  the  court 
Hepburn  v.  Dubois,  12  Pet.  (U.  S.)  as  if  even  this  scintilla  was  absent." 
345;  Gibson  v.  Hunter,  2  H.  Bl.  205.  Howard  Express  Co  v.  Wile,  64  Pa» 
But  it  is  confessedly  difficult  to  draw  St.  201. 

the   line  between   evidence  which   is  So  in  New  Tork  it  is  said :  "  The 

very  slight,  and  that  which,  as  having  trial    court   or   the   general   term    i» 
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him.  The  authorities  in  support  of  this  proposition  are  grouped 
under  their  appropriate  topics  alphabetically  in  the  note.^ 

:authorized  to  set  aside  a  verdict  and  In  Spiro  v.  Felton,  73  Fed.  Rep.  91, 
•direct  the  issue  to  be  retried  before  foilowinjar  Cruikshank  v.  Fourth  Nat. 
another  jury,  if,  in  its  judgrment,  the  Bank,  26  Fed.  Rep.  584,  the  court  says : 
verdict  is  against  the  weight  or  pre-  **It  occurs  to  me  that  in  any  case  it 
ponderance  of  evidence,  but  in  a  would  be  idle  to  say  that  the  court 
<:ase  which  of  right  is  triable  by  jury  must  submit  the  case  to  the  jury  be- 
the  court  cannot  take  from  that  tribu-  cause  it  may  not  lawfully  direct  a  ver- 
nal the  ultimate  decision  of  the  fact,  un-  diet,  and  that  having  submitted  the 
less  the  fact  is  either  uncontradicted  or  case  to  the  jury,  it  can  then  effect  the 
the  contradiction  is  illusory,  or  where,  same  result  practically  as  by  direction, 
to  use  a  current  word,  the  answering  in  setting  it  aside  as  opposed  to  the 
evidence  is  a  'scintilla'  merely:"  Bagley  evidence.  ♦  ♦  ♦  What  has  been  said 
V,  Bowe,  105  N.  Y.  171,  reversing  50  with  reference  to  the  cases  just  cited 
N.  Y.  Super.  Ct.  100;  Bulger  v,  Rosa,  sufficiently  indicates  my  view  of  the 
1 19  N.  Y.  459.  This  seems  also  to  be  the  want  of  power  in  this  court  to  set  aside 
holding  in  Wisconsin.  Jones  v,  Chi-  a  verdict  because  against  the  weight  of 
•cago,  etc.,  R.  Co.,  49  Wis.  352 ;  O'Brien  evidence,  however  decided  that  weight 
V.  Chicago,  etc.,  R.  Co.  (Wis.  1896),  66  may  be." 

N.  W.  Rep.  363 ;  Larson  v.  Eau  Claire  1.  Verdict  Dlreoted  In  Absence  of  Proof 

(Wis.  1896),  65  N.  W.  Rep.  731.  — Adverse    Possession. — Heilbron    v. 

Other  cases  hold  that  only  when  the  Heinlen,    72     Cal.    376;    De    Haven 

evidence  is  insufficient  in  law  can  a  v.  Landell,  31  Pa.  St.  120;  Groft  v. 

verdict  be  directed  or  one  set  aside  on  Weakland,  34  Pa.   St.  304;   Huffman 

a  motion  for  a  new  trial.     Halpin  v.  v,  McCrea,  56  Pa.  St.  95. 

"Third  Ave.  R.  Co.,  40 N.  Y.  Super.  Ct.  Assumpsit. — Pynchon  v.  Day.  118  111. 

175;  Stewart  V.  Elliott,  2  Mackey  (D.  9;    Hinsdale-Doyle    Granite    Co.    v. 

"C.)  307;  Catlett  V.  St.  Louis,  etc.,  R.  Armstrong,  6  111.  App.  315;  Angier  v, 

Co.,  57  Ark.  461 ;  Hepburn  v.  Dubois,  Eaton,  etc.,  Co.,  98  Pa.  St.  594;  Bond 

12  Pet.  (U.  S.)  345.  v.  Hall,  8  Jones  (N.  Car.)  14. 

In    Michigan   the  court  says:  "In  Attachment. — Boyd   v.  Brown,    120 
determining  the  preliminary  question  Ind.  393;  Allen  v.  Wheeler,  54  Iowa 
of  law,  it  is  not  the  province  of  the  628;  Amidon  v.  Aiken,  28  Vt.  440. 
•court  to  pass  upon  the  weight  of  the  Conspiracy  to  Defraud. — Hardin  v, 
evidence,  for  the  sufficiency  and  weight  Sheuey,  40  JJeb.  623. 
•of  evidence  ♦  •  •   is  a   question   ex-  Contract. — Morley  v.  Eastern    Ex- 
clusively for  the  jury,,  and  it  follows  press  Co.,  116  Mass.  97. 
that  it  is  only  where  there  is  no  legal  Covenant. — Dondero  v.  Frumveller, 
evidence  which,  if  believed,  will  estab-  61  Mich.  440. 

lish  a  fact  material  to  the  plaintiff's  Debt, — Bryan  v.  U.  S.,  i  Black  (U. 

•case,  that  the  trial  judge  can  take  the  S.)  T40. 

casefromthe  jury."  Carver  V.Detroit,  Detinue. — Rowland   v,  Rowland,  2 

■etc.,  Plank  Road  Co.,  61  Mich.  584.  Ired.  (N.  Car.)  61. 

So  in  Massachusetts:  **  The  question  Ejectment. — Howard  v.  Milwaukee, 

whether  the  jury  have  found  a  verdict  etc.,  R.  Co.,  loi  U.  S.  844;  Martin  v. 

for  the  plaintiff  against  the  weight  of  Martin,  118  Ind.  227;  Eister  v.  Paul,  54 

the  evidence  is  not  before  us.     That  Pa.  St.  196. 

question    could   not  be  raised  in  any  Eminent  Domain. — East  St.  Louis  i'. 

way  except  by  a   motion   for  a   new  O'Flynn,  119  111.  200. 

trial.     If  there  was  any  evidence  which  Fraud, — McLeod  v.  St.  Louis  Fourth 

it  was  proper  to  submit  to  a  jury,  the  Nat.  Bank,  122  U.  S.  528. 

judge  was  right  in   submitting   it  to  Guaranty. — Smith  v,  Wetherell,   4 

them  and  the  exception  must  be  over-  111.  App.  655. 

ruled.     It  is  only  in  a  very  limited  class  Internal  Revenue  Seizures, — U.  S.  v. 

of  cases  that  such  a  question  can  be  One  Still,  5  Blatchf.  (U.S.)  403;  U.  S. 

brought  to  this  court  by  exceptiorts.  v.  508   Barrels  of  Distilled  Spirits,  5 

They  are  cases  where  the  evidence  is  Blatchf.  (U.  S.)  407. 

insufficient  in  law  to  support  a  verdict."  Malicious  Prosecution. — Alexander 

Denny  v.  Williams,  5  Allen  (Mass.)  i.  v,  Harrison,  38  Mo.  259. 
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(2)  When  Opposite  Tluory  is  Supported  by  No  Evidence  of  an 
Essential  Fact. — Where  there  is  no  sufficient  evidence  of  a  fact 
essential  to  the  plaintiff's  case  or  the  defendant's  affirmative 
defense,  a  verdict  should  be  directed.* 

Money  Had  and  Received. — Stein-  290;  Huschle  r.  Morris,  131  111.  587; 

metz  V.  Wingate,  42  Ind.  574.  Schrimpton   v,  Bertolet,  155   Pa."  St. 

Partition. — Dame  v.  Dame,   20  N.  638. 

H.  28.  Employment. — Rebman   v,   McKin- 

Personal  Injury, — Murphy  v.  Chi-  ley,  33  Iowa  608. 

cago,  etc.,  R.  Co.,  45  Iowa  661 ;  Mc-  Exercise  of  Due  Care. — Abent  r. 

Claren  v.  Indianapolis,  etc.,  R.  Co.,  83  Terre  Haute,  etc.,  R.  Co.,  iii  111.  202 ; 

Ind.  319;  Slayton  v.  Fremont,  etc.,  R.  Allyn  v.  Boston,  etc.,  R.  Co.,  105  Mass. 

Co.,  40  Neb.  840;  Texas,  etc.,  R.  Co.  77;  Wilson   v,  Charlestown,  8  Allen 

V,  French  (Tex.  Civ.  App.  1893),  22  S.  (Mass.)  137. 

W.  Rep.  866;  Knightv.  Cooper,  36  W.  Malice  and  Probable  Cause. — Cas- 

Va.  332 ;  Holmes  v.  Mather,  L.  K.  lo  tro  v.  De  Uriarte,  16  Fed.  Rep.  93 ; 

Exch.  261.  Selden  v.  Cashman,  20  Cal.  56;  Lacej- 

Promissory  Notes^  Actions  on, — ^At-  v.  Porter,  103   Cal.    597;     Lowry  v, 

kinson  t;.  Blair,  38  Iowa  156;  Corby  v.  Hately,  30  111.  App.  297;  Masten  r. 

Butler,  55  Mo.  398.  Deyo,  2  Wend.  (N.  Y.)  424;  Besson 

Sales. — Hunter  v.  Stege,  59  N.  Y.  v.  Southard,  10  N.  Y.  236;  Heync  v. 

Super.  Cl  17.  Blair,  62  N.  Y.  19,  3  Thomp.  &  C.  (N. 

Stolen  Goods,  Receiving  «/.— Pec-  Y.)  263;  Neil  v.  Thorn,  88  N.  Y.  270; 

plev.  Montague,  71  Mich.  318.  Michell  v.  Williams,  11  M.  &  W.  205. 

Trespass  on  the  Case, — Baxter  v,  Wi-  Misappropriation  of  Public  Funds, 

nooski  Turnpike  Co.,  22  Vt.  114.  — State  v.  Julian,  93  Ind.  292. 

Trespass  ^uare  Clausum. — Wilder  Money^^Direction  to  Pay. — ^Tanen- 

V,  Wheeldon,  56  Vt.  345.  baum  r.  Feist,  3  Misc.  Rep.  (N.  Y.)  631. 

Wills. — Wagner  r.  Ziegler,  44  Ohio  Negligence, — Harrigan  v,  Chicago, 

St.  59.  etc.,  R.  Co.,  53  111.  App.  344 ;  Underbill 

Where  the  burden  of  proof  is  on  the  v.  New  York,  etc.,  R.  Co.,  21  Barb. 

defendant,  and  he  introduces  no  evi-  (N.  Y.)  489. 

dence,  a  verdict  may  be  directed  agliinst  Payment, — Lee  v,  David,  1 1  Mo.  114; 

him,  Corwin  v.   Patch,  4   Cal.  204;  Klaus mann  Brewery  Ca  t^.  Schoenlau, 

Kuhland  t'.  Sedgwick,  17  Cal.  123;  Mac-  32  Mo.  App.  357 ;  Indianapolis,  etc.,  R. 

Ritchie  v.  Johnson,  49  Kan.  321 ;  and  in  Co.  r.  Hyde,  122  Ind.  t88. 

such  case  a  request  for  judgment  on  the  Possession. — Gipe  v,  Cummins,  1 16 

pleadings  cannot  be  granted.   Willis  v.  Ind.  5x1 ;  Huschle  v.  Morris,  131  111. 

Holmes  (Oregon,  1895),  42  Pac.  Rep.  587. 

989.  Proofs  of  Loss.'— OontinentH  L.  Ins. 

1.  Verdict  Directed  In  Abaenoe  of  Ma-  Co.  r.  Rogers,  119  111.  474. 

terlal  Proof —  Generally. — Poleman  v.  Real  Estate  Assets, — Gist  v.  Cockey, 

Johnson,  84  111.  269;  Fraaer  v,  Howe,  7  Har.  &  J.  (Md.)  134. 

106  111.  563;  Cole  V,  Hebb,  7  Gill  &  J.  Statute  of  Limitations,  Release  from 

(Md.)  20.    See  also  the  rule  announced  Bar  of — Campbell  v.  Roe,  32  Neb.  345 

in  cases  involving :  Title. — Jackson  t».  Ferris  (Pa.  1887), 

Agency. — Russell  v,  Barcroft,  i  Mo.  8  Atl.  Rep.  435. 

663;  Milburn  Wagon  Co.  v.  Stevens,  Usury, — Fay  v.  Grimsteed,  10  Barb. 

43  111.  App.  508;  Gilbert  v,  Woodbury,  (N.  Y.)  321. 

22  Me.  246.  Vacancy, — Walt  v.  Agricultural  Ins. 

Arbitrators ,  Notice  of  Meeting  of, —  Co.,  13  Hun  (N.  Y.)  371;   Moore  v, 

Alexander  V.Cunningham,  iii  111.  51Z.  Phcenix  F.  Ins.  Co.,  64  N.  H.  140. 

Consideration,  Failure  of, — Porter  Value  of  Interference  with  Busi- 

V.  Millard,  18  Ind.  502.  ness. — Baird  v.  Schuylkill  River  East 

Consideration,  Proof  of. — Cannon  Side  R.  Co.,  154  Pa.  St.  463. 

V.  Moore,  17  Mo.  App.  92;  Noyes  v.  Vendor^ s  Lien. — Boling  v,  Howell, 

Rockwood,  56  Vt.  647.  93  Ind.  329. 

Deed,  Execution  of, — Kerley  i/.  West,  No  Ckinfllct  In  BTldenoo— Cases  Ana- 

3  Litt.  (Ky.)  363.  Ijwt^f^ Arbitration, — Hall  v.  Vanier, 

Delivery.— Stniih  v,  Gillett,  50  111.  6  Neb.  85. 
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(3)  When  there  Is  No  Conflict  in  the  Evidence  or  Question  as  to 
Its  Credibility,  unless  Different  Conclusions  may  be  Drawn. — Where 
the  evidence  is  conflicting,  or'  the  credibility  of  the  witnesses  is 
questioned,  the  case  should  be  submitted  to  the  jury.^ 

Assumpsf't. — Sanders  t'.  Edmonds,  98  Union  Pac.  R.  Co.  v.  Tames,  12  U.  S. 

Ala.   157;  McDonald  v.    Ortman,   88  App.   482;  Northern   Pac.   R.  Co.  v. 

Mich.  645;  Dietz  v.  Metropolitan  L.  Behling,  12  U.  S.  App.  662;  Missouri 

Ins.  Co.,  168  Pa.  St.  504;  Brown  v,  Pac.  R.  Co.  v,  Moselej,  57  Fed.  Rep. 

Missouri  Pac.  R.  Co.,  13  Mo.  App.  462 ;  921 ;  Chicago,  etc.,  R.  Co.  v.  Olney,  71 

Boone  v.  Wabash,  etc.,  R.  Co.,  20  Mo.  Fed.  Rep.  95 ;  Illinois  Cent.  R.  Co.  v. 

App.  232 ;  Sheldon  v.  Chicago,  etc.,  R.  Turner,  71  Miss.  402 ;  East  Tennessee, 

Co.  (S.  Dak.  1895),  62  N.  W.  Rep.  955.  etc.,  R.  Co.  v,  Turraville,  97  Ala.  122; 

1.  Attachm€nt.--Sm\Xh  v,  Marx,  93  Chicago,  etc.,  R.  Co.  v.  Payne,  59  111. 

Ala.  311.  •  534;  Collins  V.Burlington,  etc.,  R.  Co., 

Commissions  for  Sale  of  Real  Ms-  83  Iowa  346;  Pratt  v,  Chicago,  etc.,  R. 

iate, — ^McQuown  v.  Thompson,  5  Colo.  Co.,  84  Iowa  694 ;  Ticrnej  v.  Chicago, 

App.  466.  etc.,  R.  Co.,  84  Iowa 641 ;  Orr  v.  Cedar 

Contract, — Hubbard  v.  New  York,  Rapids,  etc.,  R.  Co.  (Iowa,  1895),  ^^  N. 

etc.,  Investment  Co.,  119  U.  S.  696;  W.  Rep.  851;   Central  I^ssenger   R. 

Hiatt  r.  Brooks,  17  Neb.  33;  Houckv.  Co.  v.   Chatterson   (Kj.  1895),   29  S. 

Gue,  30  Neb.  113;  Lewinson  v,  Reich,  W.  Rep.  18;  Cincinnati,  etc.,  R.  Co. 

6  Misc.  Rep.  (N.  Y.  CityCt.)  59.  v.  Darling,   130    Ind.   376;    Law    v. 

Conversion. — Eaton  v.  Carruth,  11  Fletcher,   104  Mich,  295;    Hipsley  v. 

Neb.  231.  Kansas  City,  etc.,  R.  Co., 88 Mo.  348; 

Damages, — St.  Vrain  v.  Columbia  Atchison,  etc.,  R.Co.  v.  Loree,  4  Neb. 

Bottom  Levee  Co.,  56  Mo.  590;  Ken-  446;     Burlington,    etc.,     R.    Co.    v. 

ney  v.  Hannibal,  etc.,  R.  Co.,  80  Mo.  Wendt,  12  Neb.  76;  Omaha,  etc.,  R. 

573-  Co.  T'.  Chollette,  33   Neb.  143,  26  Neb. 

Debt. — U.  S.  V.  Tillotson,  12  Wheat.  159;  Chicago,  etc.,  R.  Co.  v.  Barnard, 

(U.  S.)  181.  32  Neb.   306;  Purifoy  v.    Richmond, 

Z?rfl/7j.— Russell  v.  Smith  (Ga.  1895),  etc.,  R.  Co.,  108  N.   Car.   100;  Phila- 

23  S.  fe.  Rep.  5.  delphia,  etc.,  R.  Co.  v.  Hagan,  47  Pa. 

Ejectment. — Howard  v.  Milwaukee,  St.  244;  Brownfield  v.  Hughes,  128  Pa. 

etc.,  R.  Co.,  101  U.  S.  844;  Page  v.  St.  194;  Congle  v.  McKee,  151  Pa.  St. 

Tucker,  54  Cal.  12 z;  Wisnerv.  Daven-  602;  Smith   v.   Easton    Transit  Co., 

port,  5  Mich.  501;  Eisenlord  v.  Clum,  167  Pa.  St.  209;  Boyd  v.  Cross  (Tex. 

67  HunrN.Y.)5i8;  Ramagev.Peter-  Civ.    App.     1896),    33    S.    W.    Rep. 

man,  25  Pa.  St.  349;  McKnight  v.  Bell,  1093. 

168  Pa.  St.  50.  Professional    Services.  —  Colorado 

Forcible  Entry  and  Detainer. — De  Coal,  etc.,  Co.  v.  John,  5  Colo.  App. 

Graw  V.  Prior,  53  Mo.  313;  Gooch  v.  213. 

Hollan,  30  Mo.  App.  450.  Promissory  Notes, — Macon  County 

Fraud. — Weidler  v.  Farmers'  Bank,  v.  Shores,  97  U.  S.  272 ;  Orleans  v.  Piatt, 

II  S.  &  R.   (Pa.)  134;  Skiles  v.  Dick-  99  U.  S.  676;  Bridgeport   City  Bank 

son,  147  Pa.  St.  117.  V.   Empire  Stone    Dressing    Co.,   30 

Infringement  of  Patent. — Klein  v.  Barb.  (N.  Y.)  421 ;    Marine  v.  Pevser, 

Russell,  19  Wall.  (U.  S.)  433.  8  Misc.  Rep.  (N.  Y.  City  Ct.)  521. 

Land  Contract. — Lent   v.  Burling-  Recover  Possession  of  Real  Estate. 

ton,  etc.,  R.  Co.,  11  Neb.  201.  — Hall  v.  Durham,  109 Ind. 434;  Lever 

Libel.— GKoXt  v.  Babbitt,  1  111.  App.  v.  Foote,  82  Hun  (N.  Y.)  393;  Ellis  v. 

130.  Harris,  106  N.  Car.  395. 

Life  Insurance. — Moulor  v.  Ameri-  Replevin. — Birmingham  Mineral  R. 

can  L.  Ins.  Co.,  loi  U.  S.  708.  Co.  v.  Jacobs,  92  Ala.   187;  James  v. 

Malicious  Prosecution, — Marks  v.  Fowler,  90  Ind.  563;  Garett  r.  Man- 
Hastings,  loi  Ala.  165;  Beidler  v,  Chester,  etc.,  R.  Co.,  16  Gray  (Mass.) 
Beimaert,  25  111.  App.  422.  501 ;  Adams  v.  Berg,  65  Miss.  3;  Scott 

Money    Had   and   Received. — Dir-  v.  Bonner  (Miss.  1892),   11  So.   Rep. 

imple  V.  State  Bank,  91  Wis.  601.  791 ;  Deitrich  v.  Hutchinson,  20  Neb. 

Personal  Injuries. — Northern  Pac.  52;    Fitzgerald  t;.  Anderson,  81   Wis. 

R.  Co.  V.  Conger,  12  U.  S.  App.  240;  341. 
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EyldenM  DoewnMiUrj  or  Vndiipnted. — Accordingly,  where  the  only 
question  involved  is  the  legal  effect   of  undisputed  or  written 

evidence,  it  is  for  the  court,  and  a  verdict  may  be  directed.* 

Qiuklificatioii. — But  whether  the  facts  be  disputed  or  undisputed, 

if  different  minds  may  honestly  draw  different  conclusions  from 
them,  the  case  is  properly  left  to  the  jury  * 

(4)  In  Cases  of  Variance, — Where  there  is  a  material  variance 
between  the  allegations  made  and  the  proof  introduced,  it  may 
be  taken  advantage  of  by  a  motion  to  direct  a  verdict.' 

Sales, — Chenery  v.  Palmer,  6  Cal.  beyond  a    reasonable    doubt.     U.   S. 

X19.  Express  Co.  v.  Jenkins,  64  Wis.  543. 

School   District    Bonds.  —  Post    v.  3.  Assumpsit, — Stevens  t\  Pendle- 

School  Dist.  No.  10,  19  Neb.  135.  ton,  85  Mich.  137,  83  Mich.  342. 

Seduction. — People  v,  Hubbard,  93  Damages. — Milne  v. Walker,  59  Iowa 

Mich.  322.  186;    Smith   v.  Coe,   55   N.  Y.  678; 

StakeholdeTy  Action  against. — Col-  Knight  v,  Towles  (S.  Dak.  1895),   63 

son  V.  Meyers,  80  Ga.  499.  N.  W.  Rep.  964. 

Statutory  Penalty. — ^Loeb  v.  Hud-  Ejectment. — Payne    v.    Mathis,    9a 

dieston,  105  Ala.  257.  Ala.  585. 

Trespass  on  the    Case. — Brooke  v.  Fraud. — Frankenthal  v.  Goldstein, 

Grand  Trunk  R.  Co.,   15  Mich.  332;  44  Mo.  App.  189. 

Stockham   v.   Cheney,  62   Mich.   10;  Life  Insurance. — ^Alabama  Gold  L. 

Des   Jardins  v.   Thunder    Bay  River  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.,  81 

Boom  Co.,  95  Mich.  140.  Ala.  329. 

Trover. — Hill  z'.  Canfield,  56  Pa.  St.  Malicious  Prosecution. — Heyne  v. 

454.  Blair,  62  N.  Y.  19. 

Wills. — Gallagher  v.    Kilkeary,   29  Ownership  of  Personal  Property. — 

111.  App.  415.  Avary   v.  Perry  Stove  Mfg.  Co.,  96 

Work     and     Labor.  —  Sublett    v.  Ala.  406. 

Hodftes,  88  Ala.  491.  Personal  Injury. — Illinois  Cent.  R. 

Where  it  appears  that  the  plaintiff  Co.   v.    Kelley,   10    U.  S.  App.  537; 

has  made  out  k  prima  facie  case,  it  is  Kansas  City,  etc.,  R.  Co.  v.  Kirksey, 

error  for   the  court  peremptorily   to  22  U.  S.  App.  94;    Rush  v.  Coal  Bluuff 

direct  a  verdict  against  him.     Easley  Min.  Co.,   131    Ind.    135 ;    Overton   v. 

V.  Easley,  18  B.  Mon.  (Ky.)  86.  Indiana,  etc.,  R.  Co.,  i  Ind.  App.  436. 

1.  People's  Sav.  Bank  z\  Norwalk,  Promissory   Note. — Sinter  v.  Park 

56  Conn.  547 ;  Laing  v.  Americus,  86  Nat.  Bank,  35  Neb.  372. 

Ga.  756;  Underbill  r.  Vander\'Oort,  56  Statutory    Penalty. — Luke  v.   Cal- 

N.   Y.  242;  Graham  v.  Moore,  13  S.  houn  County,  52  Ala.  115. 

Car.   115;     Carrigan  v.   Bozeman,  13  Trespass  on  theCasc. — Teipelt^.  H!l- 

S.  Car.  376.  sendegen,  44   Mich.  461 ;    Vinton  v. 

In  Briggs  v.  Taylor,  28  Vt.   181,  it  Schwab,  32  Vt.  612. 

is  held  that   **  the  uniformity  of  the  **Nor  is  it  always  enough  that  the 

course  of  nature,   or  the   conduct  of  evidence  be  undisputed,  if  it  be  of  a  cir- 

business,  becomes  a  rule  of  law;"  and  cumstantial  character;  for  then  there 

therefore,  where   carriages  and  other  is  often  a  conclusion  to  be  drawn  by 

personal  property  of  a  similar  nature  the  Jury;  and  to  warrant  the  direction 

were  taken  by  the  sheriff  under  a  writ,  of  the  judge  the  conclusion  should  be 

and     left    exposed     by    him    to     the  so  plain  that  a  verdict  against  it  would 

elements   throughout    the    winter,    a  besetaside."     Richv.  Rich,  16  Wend, 

verdict  for    damages    should    be   di-  (N.  Y.)  663. 

rected.  S.  Berry  f.  Savage,  3  111.  261 ;  House 

A  verdict  of  guilty  in  a  criminal  case  r.  Wilder,  47   111.  510;    Ayersx*.  Chi- 

is  not  ground  for  directing  a  verdict,  cago,  iii  111.  406;    Mattoon  r.  Fallin, 

as  a  matter  of  law,  in  a  civil  case  in-  113III.  249;  Schoonmaker  r.  Doolittle, 

volving  the   same   state   of   facts.     It  118   111.  605;    Purcell  v.  English,  86 

would  amount  to  instructing  the  jury  Ind.  34;  Gilman  t».  Sioux  City,  etc., 

that  the  evidence   must    be   believed  R.   Co.,  62   Iowa   299;    Ferguson   v. 
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Amendmint. — Unless  the  allegations  can  be  amended  to  corre- 
spond with  the  proof,  and  leave  to  make  such  an  amendment  is 
asked  and  given.* 

3.  In  Criminal  Caaes — Conyletion. — In  a  criminal  case  a  verdict  of 
conviction  may  never  be  directed.     It  is  for  the  jury,  in  all  such, 

to  pass  upon  the  credibility  of  the  witnesses,  even  though  the 
evidence  be  convincing  and  uncontradicted.^ 

Tucker,    2    Har.    &    G.    (Md.)    182;  Baker  f.  State,  31  Ohio  St.  314.    See 

Strahle  v.  Stanton   First  Nat.  Bank  also  article  Dbmurrbrs  to  Evidbncb, 

(Neb.  1896), 66  N.  W.  Rep. 415;  Texas  ante^  p.  438. 

Pac.  R.  Co.  V,  Grimes  (Tex.  Civ.  App.        **The  jury  must  derive  a  knowledge 

1892),  21  S.  W.  Rep.  402 ;  Derragon  v.  of  the  facts  from  the  witnesses,  and  of 

Rutland,  58  Vt.  128;  Baker  v.  Uiford,  63  the  law  from  the  court.    They  have, 

Vt.  133 ;  Vandercomb's  Case,  2  Leach  however,  to  pass  upon  both  and,  by 

C.  C.  708.  making  an  application  of  the  law  to 

1.  Derragon  v.  Rutland,  58  Vt.  128.  the  facts  of  the  case,   decide  whether 

3.  Alabatm^,  —  Sims    v.    State,    43  the  offense  charged  in  the  indictment 

Ala.  33.  has  been   committed.     In   this  sense 

Georfria.  —  Parker  v.  State,  34  Ga.  only  are  they  the  judges  of  the  law  of 

362;  Tucker  v.  State,  57  Ga.  503.  the  case."  Com.  v.  Van  Tuyl,  i  Mete. 

Michigan. — "Chargingthe  jury  that  (Ky.)   i.     **  It  is  now  well  settled  in 

respondent  had  admitted  all  that  was  the  federal  courts  that  in  civil  cases, 

necessary  to  convict  him,   if  not  so  where  the  facts  are  undisputed  and  the 

insane  or  intoxicated  as  to  be  able  to  case  turns  upon  questions  of  law,  the 

form  no  intent,  and  pointing  out  to  court  may  direct  a  verdict  in  accord- 

them  that  his  conduct  did  not  indicate  ance  with  its  opinion  of  the  law ;  but 

any  lack  of  reasoning  power,  is  neither  the  authorities  which  settle  this  rule 

more  nor  less  than  an  instruction  to  have  no  application  to  criminal  cases, 

convict.*'     People  V.  McCord,  76  Mich.  In  a  civil  case  the  court  may  set  aside 

200.  the  verdict,  whether  it  be  for  the  plain- 

North  Carolina, — State  v,  Dixon,  tiff  or  defendant,  upon  the  ground  that 
75  N.  Car.  275;  State  v,  Winchester,  it  is  contrary  to  the  law  as  given  by 
113  N.  Car.  641.  Not  even  if  they  are  the  court;  but  in  a  criminal  case,  if 
asked  if  any  disagree  and  all  nod  their  the  verdict  is  one  of  acquittal  the  court 
assent  to  the  verdict.  State  v.  Shule,  has  no  power  to  set  it  aside.  It  would 
10  Ired.  (N.Car.)  153.  But  the  court  be  a  useless  form  for  a  court  to  sub- 
may  go  so  far  as  to  direct  the  jury  to  mit  a  civil  case,  involving  only  ques- 
return  a  verdict  of  guilty  **if  they  tions  of  law,  to  the  consideration  of  a 
believe  the  evidence."  State  v.  Riley,  jury,  where  the  verdict  when  found, 
113  N.  Car.  648;  State  V.  Vines,  93  N.  if  not  in  accordance  with  the  court's 
Car.  498.  Compare  Perkins  v.  State,  view  of  the  law,  would  be  set  aside. 
50  Ala.  154.  The  same   result  is  accomplished  by 

United  States. — U.  S.  v,  Fenwick,  an    instruction   given    in  advance  to 

5  Cranch  (C.  C.)  56;  U.  S.  v.  Taylor,  find  a  verdict  in  accordance  with  the 

3  McCrary  (U.  S.)  500.  court's  opinion  of  the  law.     But  not 

In  Iowa  the  question  whether  a  ver-  so  in   criminal  cases.    A  verdict  of  ac- 

dict  of  guilty  can  be  directed  on  a  suf-  quittal  cannot  be  set  aside,  and  there- 

ficiency  of  uncontradicted  evidence  has  fore,  if  the  court  can  direct  a  verdict 

been  raised  but  not  decided.     State  v.  of  guilty,   it  can    do   indirectly  that 

Lee,  91  Iowa  499.  which  it  has  no  power  to  do  directly." 

The  court  cannot  order  the  clerk  to  U.  S.  v.  Taylor,  11    Fed.  Rep.  470. 
enter  up  a  verdict  of  guilty.     The  jury         Contra, — U.    S.    v,    Anthony,     11 

must  agree  upon  one  and   render  it.  Blatchf.  (U.  S.)  201. 
State  V.  Riley,  113  N.  Car.  648;  People        That  a  verdict  may  be  directed,  but 

V,  CoUison,  85  Mich.  105.  '  the  direction   is   not  binding  on   the 

It  seems   that  a  demurrer  to  evi-  jury: 
dence  is  a  proper  practice  in  a  criminal        (i)  Where  all  the  facts  essential  to 

as  well  as  in  a  civil  case.     Stettiniusv.  conviction    are    admitted.    People  v. 

U.  S.,  s  Cranch  (C.  C.)  573.   Compare  Kirsch,  67  Mich.  539;  People  v.  Lyng» 
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Aeqidttal. — But  ft  is  proper  for  the  court  to  direct  a  verdict  of 
acquittal  where  the  facts  warrant.* 

ni.  APmCATIOV — 1.  In  Oeneral — Error  to  Deny  ia  •  Pvoptr  Omo. — It 

is  error  for  the  court  to  refuse  to  direct  a  verdict  in  a  proper 
case.'    And  it  is  the  duty  of  the  jiiry  to  obey  its  direction,  witb- 

74  Mich.  579;  People  v,   Ackerman,  therefore,  entertained  a  doubt  whether 

80  Mich.  588,  even  before   argument  this  was  not  rather  a  case  for  an  appeal 

had  to  the  jury;  People  v.  Richmond,  to  the  clemency  of  the  crown  than  to 

59  Mich.  570.  the  court;    but    on    consideration,  I 

(2)  Where  the  facts  are  undisputed,  think  we  must  say  that  die  rule  which 

in  People  v.  Neumann,  85  Mich.  98,  has  been  laid  down  in  civil  cases  ought, 

the  court  thus  states   the    doctrine :  a  fortiori^  to  be  applied  to  criminal 

"The  court  was  undoubtedly  right,  as  ones,  namely,  that  a  stiniilla  of  evi- 

a  matter  of  law,  in  this  direction ;  but  dence  ought  not  to  be  left  to  the  )ury." 

it  is  claimed  that  the  jury  in  criminal  Where  no  evidence  is  admitted  for 

cases  are  the  judges  of  the  law  as  well  the  reason  that  the  indictment  charges 

as  of  the  facts.    This  is  true  in  the  no  offense  the  jury  should    be   dis- 

sense  that  the  jury  might  in  this  case,  charged  without  rendering  a  verdict, 

as  well  as  in  any  criminal  case,  have  there  being  no  offense  of  which  to 

found  a  verdict  of  not  guilty,  in  spite  acquit  and  no  evidence  for  the  jury  to 

of  the  direction  of  the  court,  and,  hav-  pass  upon.     State  v.  Brown,  47  Ohio 

ing  thus  acciultted  the  prisoner,  the  St.  102. 

court  would  have  been  powerless,  not  Ottitra.— In  Ca/i/i^r^it^i,  under  section 

only  to  enter  a  different  verdict,  but  rii8  of  the  Penal  Code,  which  reads: 

to  grant  a  new  trial,  as,  once  convicted,  *'  If,  at  any  time  after  the  evidence  on 

he  could  not  have  been  put  in  jeop-  either  side  is  closed,  the  court  deems 

ardy  again.     But  the  judge  having  di-  it  insufficient  to  warrant  a  conviction, 

rected  the  jury  that,  under  the  undis*  it  may  advise  the  jury  to  acquit  the 

puted    facts,  the    statute    had    been  defendant.   But  the  jury  are  not  bound 

violated,  and    the    accused    must  be  by  the  advice;"  a  judge  has  no  au- 

found  guilty,  and  the  jury  having  fol-  thority  to  direct  a  verdict  of  acquittal, 

lowed    such    direction,    we   are     not  People  v,  Daniels,  105  Cal.  262 ;  People 

called  upon  to  grant  a  new  trial,  when  v,  Horn,  70  Cal.  18. 

we  are  satisfied  that  such  direction  and  3.  Baltimore,  etc.,  R.  Co.  v.  Jones, 

the  verdict  were  in  accordance  with  95  U.  S.  439;    Kresanowskl  v.  North- 

the  law  as  applied  to  the  respondent's  em  Pac.   R.  Co.,  18  Fed.  Rep.  229; 

own  testimony,  which  was  the  most  Conners  v.  Burlington,  etc.,  R.  Co^ 

favorable  of  any  in  his  behalf."  74  Iowa  383;    Morris  v,  Brickley,   i 

1.  Acqalttal  may  be  Directed. — Sims  Har.  &G.  (Md.)  107;  Bowman  v,  £p- 

V,  State,  99  Ala.  161;   State  v.  Smith,  pinger,  i  N.  Dak.  21. 

28  Iowa  565^;  State  v,  Brosius,  39  Mo.  And  it  may  be  his  duty  to  direct 

535 ;   Ruloff  t;.  People,  t8  N.  Y.  179;  a  verdict,  though  no  motion  is  made 

People  V.  Bennett,  49  N.Y.  137;  State  by  the  parties.     Murphy  v,  Cobb,  5 

V,  Riley,   113  N.  Car.  648;   Baker  v.  Colo.    281;    Longler    t>.  Daly,   i    S. 

State,  31  Ohio  St.  314;   Reg.  f.  Bird,  Dak.  257.    C<>«/ra,  Gary  v.  Woodham, 

5  Cox  C .  C.  II.  103  Ala.  421 .   **  An  assignment  of  error 

In  U.  S.  V.  Fullerton,  7  Blatcbf.  (U.  that  *  the  court,  on  its  own  motion,  di- 
S.)  177,  it  was  "held  that,  inasmuch  rected  a  verdict  against  the  defend- 
as  the  court  would  have  the  power,  if  ants,'  is  not  sustained  by  a  record 
the  defendant  wre  convicted  by  the  which  states  that  *  at  the  close  of  the 
jury  on  the  evidence,  to  grant  him  a  evidence  the  court,  on  its  own  motion, 
new  trial,  if  it  should  be  of  opinion  instructed  the  jury  to  return  a  verdict 
that  the  verdict  was  against  the  evi-  in  form  as  directed.'"  States.  Har- 
dence,  it  had  the  power,  if  it  was  of  bach,  78  Iowa  475. 
opinion  that  a  verdict  of  guilty  would  Where  a  verdict  might  have  been 
not  be  warranted  by  the  evidence,  to  directed  for  the  plaintiff,  errors  com- 
direct  the  jury  to  acquit  the  defendant  mitted  at  the  trial  were  harmless 
on  that  ground."  where  the  jury  returned •  a  verdict  for 

It  is  said  by  Blackburn,  J.,  in  Reg.  him.     Cowen     v.    Eartherly     Hard- 

V,  Smith,  L.  &  C.  C.  C.  607 :  **  I  have,  ware  Co.,  95  Ala.  324. 
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out  question,  and  return  one  accordingly.^  So  where  the  admitted 
facts  make  a  proper  case  a  verdict  may  be  directed  for  the  party 
entitled  thereto.*    Where  a  case  insufficiently  proved  is  remedied 

by  evidence  introduced  by  the  adverse  party,  a  verdict  cannot 
then  be  directed  against  such  evidence.' 

A  Befeot  in  the  DoeUration  cannot  be  reached  by  a  motion  to  direct 
a  verdict.* 

1.  Clark  i;.  Hannibal,  etc.,  R.  Co.,  be  safely  done."    Leonard  t;.  Beaudrj, 

36  Mo.  203 ;  State  v,  Thajer,  5  Mo.  68  Mich.  312. 

App.  430;  Cahill  V.  Chicago,  etc.,  R.  S.  Deshler  v.  Beers,  32  111.  368;  Chi- 

Co.,  74   Fed.  Rep.  285;   Bowman  v»  cago,  etc.,  R.  Co.  v.  Carey,  1x5  111. 

Wheaton,  2  Kan.  App.  581.  115 ;  Pullman  Palace  Car  Co.  v.  Laack, 

S.  Connecticut.  —  Whitney  v.  First  143  111.  242;   Sanderson  v.  Marks,  i 

Ecclesiastical  Soc,  5  Conn.  405.  Har.  &  G.  (Md.)  252;  Vaulx  v.  Camp> 

Indiana, — Wabash  R.  Co.  v,  Wil-  bell,  8  Mo.  225;  McKay  v.  Montana 

liamson,  104  I nd.  154.  Union  R.  Co.,  13  Mont.  15;  Prescott 

Kentucky.  —  White    v,    Louisville,  v.  Hayes,  43  N.  H.  598. 

etc.,   R.   Co.   (Ky.    1893),  22  S.   W.  On  the  other  hand  it  is  said  in /*eii»- 

Rep.  219.  sylvania,  in  a  personal  injury  case,  that 

Maryland.  —  Inloes    v,    American  '*  It  was  incumbent  upon  the  plaintiff 

Exch.  Bank,  11  Md.  173.  to  establish  a  prima  facie  cause  of 

Massachusetts. — Ball    v.   Nye,    99  action  resulting  exclusively  from  the 

Mass.  582.  negligence   of  the  defendant,   or,   in 

Michigan. — Davis  v.  Detroit,  etc.,  other  words,  a  case  clear  of  contribu- 

R.  Co.,  20  Mich.  105.  tory  negligence  upon  his  own  part,  be- 

Missouri.  —  Magoffin    v,  Missouri  fore  the  defendant  need  answer  at  all. 

Pac.  R.  Co.,  102  Mo.  540.  If,  being  a  witness  in  his  own  behalf. 

New  /Vr*.— Groat  v.  Gile,  51  N.  Y.  his  testimony  on  cross-examination  dis- 

431.  closed  such  contributory  negligence, 

Pennsylvania. — Devlin  v.  Snellen-  it  cannot  be  said  that  he  had  established 

burg,  132  Pa.  St  186.  such    prima   facie    cause    of  action, 

Texas. — Hedgepeth    v.   Robertson,  though  his  examination  in  chief  and 

18  Tex.  858.  other  parts  of  his  cross-examination 

Wisconsin, — Kimball    v.    Post,    44  filled  the  full  measure  of  proof  required 

Wis.  471 ;  Snyder  t/.  Van  Doren,  46  by  the  strictest  rule.     By  this  it  is 

Wis.  602.  not  meant  to  say  that  a  party  who  has 

Under  section  3457  of  the  Georgia  made  a  slip  on  the  witness  stand  may 
Code  there  is  no  error  in  directing  a  not  explain  it.  In  such  case  the  state- 
verdict  for  the  amount  due  on  an  ac-  ment  against  himself  and  the  explana- 
count,  or  on  promissory  notes  and  an  tion  may  properly  go  together  before 
account  sued  together,  where  the  de-  the  jury.  But  where  he  has  clearly 
fendant  has  been  personally  served  and  contradicted  himself  upon  a  vital  point,, 
is  in  default.  Wiggins  v.  Mayer,  and  offered  no  explanation,  the  least 
91  Ga.  778;  Crapp  v.  Dodd,  92  Ga.  that  can  be  said  is  that  he  has  not 
405.  established  the  essential  fact.     In  the 

A  verdict  may  be  directed  for  the  light  of  these  obvious  principles  it  will 

plaintiff  "where  there  is  no  evidence  be  seen  upon  examination  ♦  •  ♦  that 

but  promissory  notes,  and  no  plea  of  the  learned  court  below  properly  gave 

non  est  factum  or  contradictory  testi-  binding  instructions  to  the  jury  to  re- 

mony."      Hooks    v,    Frick,     75    Ga.  turn  a  verdict  for    the    defendant." 

715.  Lynch  v.  Erie  City,   151  Pa.  St.  380. 

Verdict  directed  upon  facts  admitted  Contra,   Leiter    v.    Jackson,    8    Ind. 

by  counsel  in  his  opening  statement  to  App.   9i8;  Theissen  v.  Belle    Plaine, 

the  jury,  Oscanyan  v.  Arms  Co.,  103  81  Iowa   118;  Larkin   v.   Burlington, 

U.  S.  261;  Spicer  v.  Bonker,  45  Mich,  etc.,  R.  Co.,  91  Iowa  654. 

630.  4.  Gerke  v.  Fancher,   158  111.  375 ; 

"  It  is  not  good  practice  to  decide  a  Wrought  Iron  Bridge  Co.  v.  Greene, 

case  upon  the  opening  of  counsel,  and.  53  Iowa  562.  Contra,  Smith  v.  Burling- 

the  cases  are  exceptional  where  it  can  ton,  etc.,  R.  Co.,  59  Iowa  73. 
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In  Haw  York,  under  the  provisions  of  the  code,  where  there  are  no 
exceptions  taken  to  the  reception  or  rejection  of  evidence  during 
the  trial,  and  the  legal  questions  involved  are  important  and  diffi- 
cult, the  judge  may  direct  a  verdict  in  a  proper  case  subject  to  the 
opinion  of  the  general  term.^  The  special  provisions  of  the  New 
York  statutes  relating  to  jury  trials  in  will  contests  do  not  pre- 
clude the  court  from  directing  a  verdict  in  a  proper  case.* 

Wh«ra  General  Yerdieti  are  Hot  Allowed  by  law  the  proper  method  of 
directing  a  verdict  is  to  charge  the  jury  to  answer  the  special  issues 
in  the  affirmative  or  the  negative  as  the  case  may  be.^ 

A  Xotioa  to  Ezelnde  froni  the  jury  all  of  the  evidence  introduced 
by  a  party  is  a  practice  which  prevails  in  some  courts,  and  is,  in 
effect,  the  same  as  the  direction  of  a  verdict,  or  a  demurrer  to  the 
evidence.* 

2.  Ooyemed  by  Same  Bnlei  as  Demurrer  to  Evidence. — ^The  direc- 
tion of  a  verdict  takes  the  place  of  a  demurrer  to  evidence,  and  is 
governed  by  the  same  rules.* 

1.  New  Toik  Role. — Sackett  v.  Spen-  more,  etc.,  R.  Co.,  25  W.  Va.  570; 
cer,  29  Barb.  (N.  Y.)  180;  Bangs  v.  Schwarzbach  v.  Ohio  Valley  Protect- 
Palmer,  16  How.  Pr.  (N.  Y.  Supreme  ive  Union,  25  W.  Va.  622;  Hog:e  v, 
Ct.)  542;  Havemeyer  v,  Cunningham,  Ohio  River  R.  Co.,  35  W.  Va.  562. 

8  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  i;  **  A  demurrer  to  the  evidence  can  be 
Cobb  V,  Cornifsh,  16  N.  Y.  602, 6  Abb.  resorted  to,  or  a  motion  to  exclude  the 
Pr.  (N.  Y.)  130;  Brooklyn  City  Bank  evidence  from  the  jury  or  to  instruct 
V.  McChesney,  20  N.  Y.  240 ;  Manning  them  that  the  plaintiff  cannot  recover, 
V.  Monaghan,  23  N.  Y.  539;  Purchase  which  motions  are  in  the  nature  of  de- 
V,  Matteson,  25  N.  Y.  211 ;  McBride  v,  murrers  to  evidence,  though  less  tech- 
Farmers'  Bank,  26  N.  Y.450;  Talmage  nical,  and  have  in  many  of  the  states 
T'.  Huntting,  29N.  Y.  447;  Shellington  superseded  the  ancient  practice  of  a 
v.  Howland,  53  N.Y.  371,  o^rjwi  11^ 67  demurrer  to  evidence."  Louisville, 
Barb.  (N.  Y.)  14;  Howell  v,  Adams,  etc.,  R.  Co.  v.  Woodson,  134  U.  S.  614. 
68 N.  Y.314,  affirminfr  i  Thomp.  &  C.  5.  Alabama, — Sims  v.  Sims,  2  Ala. 
(N.  Y.)  425;  Flandreau  xk  Ellsworth,  117;  Bryan  v.  Ware,  20  Ala.  687;  Hoi- 
8  Misc.  Rep.  (N.  Y.  Super.  Ct.)  428.  lingsworthT^Martin,23Ala.  591;  Free- 
See  article  Cbrtifibd  Cases,  vol.  3,  man  xk  Scurlock,  27  Ala.  407 ;  Tabler 
p.  950.  ?'.  Sheffield   Land,  etc.,  Co.,  87  Ala. 

2.  Hawke  v.  Hawke,  82Hun  (N.  Y.)  305;  Central  R.,  etc.,  Co.  v.  Roque- 
439;  Katz  V,  Schnaier,  87  Hun  (N.  Y.)  more,  96  Ala.  236. 

343.  Arkansas. — Hill  v,  Rucker,  14  Ark. 

8.  McDonald  v,  Carson,  94  N.  Car.  706. 

497;  Farrell  v,   Richmond,   etc.,   R.  Illinois. — Phillips  v.  Dickerson,  85 

Co.,  102  N.  Car.  390;  Bottoms  xk  Sea-  111.  11 ;  Blanchard  t^  Lake  Shore,  etc., 

board,  etc.,  R.  Co.,  109  N.  Car.  72;  R.   Co.,   126  111.  420;  Chicago,  etc., 

Orrender  T.  Chaffin,  109  N.  Car.  422.  R.    Co.  f.    Dunleavy,   129    111.    132; 

4.  Poleman  x\  Johnson,  84  111.  269;  Pratt  v.  Stone,  10  III.  App.  633.  In 
Martin  v.  Chambers,  84  111.  579;  £a.st  Knight  v,  Gaultney,  23  111.  App. 
St.  Louis  XK  O'Flynn,  119  111.  200;  376,  the  court  says:  "It  has  some- 
Joliet,  etc.,  R.  Co.  xk  Velie,  140  111.  times  been  said  that  a  motion  to  so 
59;  Lawrence  x).  Mutual  L.  Ins.  Co.,  5  instruct  the  jury  is  to  be  treated  as  a 
111.  App.  280 ;  Hinsdale-Doyle  Granite  demurrer  to  evidence,  and  that  if  there 
Co.  r.  Armstrong,  6  111.  App.  315;  is  any  evidence  tending  to  support  the 
Heiderich  v,  Heiderich,  18  111.  App.  material  allegations  of  plaintiff 'sdec- 
142.  Contra^  that  it  is  not  a  good  laration  the  motion  should  be  over- 
practice,  Crowley  v.  Crowley,  80  111.  ruled.  The  better  rule,  however, 
469;  Dresser  v.  West  Virginia  Transp.  seems  to  be  that  when  the  evidence 
Co.,  8  W.  Va.  553;  Johnson  v.  Balti-  introduced,  with  all  proper  inferences 
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What  is  Admitted. — The  party  moving  for  such  direction  admits^ 
therefore,  not  only  the  facts  contained  in  the  evidence  against 
which  his  motion  goes,  but  every  conclusion  which  a  jury  might 

fairly  or  reasonably  infer  from  that  evidence.*     Hence,  where 
the  direction  of  a  verdict  is  asked  on  conflicting  evidence,  all 

to  be  drawn  therefrom,   is  so  insuf-  erts,  37  Mo.  App.  163;  Taylor  v.  Short, 

ficient  to  sustain  a  verdict  for  plaintiff  38  Mo.  App.  21 ;  Schlereth  v,  Missouri 

that  the  court  would  be  compelled  to  Pac.  R.  Co.,  96  Mo.  509. 

set  it  aside  if  so  returned,  the  jury  Ohio, — Baker  v.  State,  31  Ohio  St. 

may  be  properly  instructed  to  find  for  314. 

defendant."  South  Dakota, — ^Marshall  v.  Harney 

On  a  motion  for  the  direction  of  aver-  Peak  Tin  Min.,  etc.,  Co.,  i  S.  Dak.  350. 

diet  no  such  technical  particularity  is  United  States, — Parks  v.  Ross,  ii 

required  as  upon  a  Semurrer  to  evi-  How.  (U.  S.)  362;   Schuchardt  v.  Al- 

dence,  and  no  judgment  is  rendered  lens,  i  Wall.  (U.  S.)  359;  Merrick  v. 

against  the    party  on  overruling  the  Giddings,  115  U.  S.  300;  Louisville, 

motion.    Bartelott    v.     International  etc.,  R.  Co.  v.  Woodson,  134  U,  S.  614. 

Bank,  119  111.  259.  1.  Muldowney  v,  Illinois  Cent.  R. 

Indiana, — Purcell    v,    English,    86  Co.,  32  Iowa  170;  Way  f.  Illinois  Cent 

Ind.  34;   Gregorys.  Cleveland,  etc.,  R.  Co.,  35  Iowa  585;  Stone  t;.  Chicago, 

R.  Co.,  112  Ind.  385;  Wolfe  v.  McMil-  etc.,  R.  Co.,  47  Iowa  82;  Meadows  v. 

Ian,  117  Ind.  587.  Hawkeye  Ins.  Co.,  67  Iowa  57;    Myn- 

Kansas. — Sullivan    v.   Phenix    Ins.  ning  v.  Detroit,  etc.,  R.  Co.,  64  Mich. 

Co.,  34  Kan.  170.  93;  Frizell  v.  White,   27  Miss.    198; 

Maryland. — Clarke  v,  Dederick,  31  Garnett  v,  Kirkman,  33  Miss.  389;  Wil- 

Md.  148.  son  V.  Board  of  Education,  63  Mo.  137 ; 

Michigan, —  Fox    v.    Spring    Lake  Johnson  xk  Missouri  Pac.  R.  Co.,  18 

Iron  Co.,  89  Mich.  387.  Neb.  690;  Walcott  v.  Metropolitan  L. 

Mississippi, —  Swan    v,    Liverpool,  Ins.  Co.,  64  Vt.  221. 
etc.,  Ins.  Co.,  52  Miss.  704;  Whitney  v.  "Before  a  verdict  can  be  properly 
Cook,  53  Miss.  551 ;  Carson  v,  Leath-  directed  by  the  court  for  the  defend- 
ers, 57  Miss.  650.  ant,  all  the  testimony  in  favor  of  the 

Missouri, — Russell  v,  Barcroft,  i  plaintiff  bearing  upon  the  issues,  given 
Mo.  663;  Marshall  t;.  Wolfe,  11  Mo.  by  him  and  his  witnesses,  and  all  mak- 
609;  Callahan  v,  Warne,  40  Mo.  132 ;  ing  a  case  for  him  given  on  the  part  of 
Woods  V.Atlantic  Mut.  Ins.  Co.,  c;o  the  defendant,  if  accepted  as  true,  must 
Mo.  112;  Mathews  v,  St.  Louis  Grain  fail  to  make  out  a  prima  facie  case. 
Elevator  Co.,  50  Mo.  149;  Clotworthy  after  the  most  favorable  construction 
V,  Hannibal,  etc.,  R.  Co.,  80  Mo.  220;  that  can  be  possibly  given  to  such  tes- 
Meyer  v.  Broadwell,  83  Mo.  «;7i ;  timony  for  the  plaintiff."  Gibbons  v. 
Smith  V,  Hutchinson,  83  Mo.  683;  Farwell,63Mich.344;MarcottT\  Mar- 
Drain  V,  St.  Louis,  etc.,  R.  Co.,  06  quette,  etc.,  R.  Co.,  47  Mich.  i. 
Mo.  574,  10  Mo.  App.  531;  Covey  v.  In  a  civil  case,  where,  upon  the  widest 
Hannibal,  etc.,  R.  Co.,  86  Mo.  635;  and  most  favorable  view  that  can  be 
Charles  v.  Patch,  87  Mo.  450;  Dono-  taken  of  the  evidence,  it  presents' no 
hue  V,  St.  Louis,  etc.,  R.  (Jo.,  91  Mo.  legal  defense,  the  court  may  so  in- 
357;  O'Hare  v,  Chicago,  etc.,  R.  Co.,  struct  the  jury  as  a  matter  of  law.  So 
95  Mo.  662;  Rine  v,  Chicago,  etc.,  R.  to  charge  is  not  to  express  or  intimate 
Co.,  100  Mo.  228;  State  v.  Thayer,  5  an  opinion  as  to  what  has  or  has  not 
Mo.  App.  420;  Buesching  v.  St.  Louis  been  proved  under  the  statutory  pro- 
Gas-Light  Co.,  6  Mo.  App.  85;  Van  hibition,but  to  declare  the  legal  effect 
Every  v,  Flanders,  17  Mo.  App.  240;  of  all  that  the  defendant  has  attempted 
Feurt  V,  Brown,  23  Mo.  App.  332 ;  to  prove,  considering  the  whole  as  suc- 
Herriman  v,  Chicago,  etc.,  R.  Co.,  27  cessfully  established.  Williams  v,  Mc- 
Mo.  App.  435;  Ecton  v.  Continental  Michael,  64  Ga.  445. 
Ins.  Co.,  32  Mo.  App.  53;  Schultzev.  Where  a  party  moves  for  the  direc- 
Missouri  Pac.  R.  Co.,  32  Mo.  App.  tion  of  a  verdict  the  refusal  of  the 
438;  Walton  V,  Wabash  Western  R.  •  court  to  compel  him  Xo  admit  of  rcc- 
Co.,  32  Mo.  App.  634;  Jones  v,  Rob-  ord  all  such  facts,  if  it  is  error  at  all, 
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facts  and  inferences  therefrom  in  conflict  with  the  evidence 
against  which  the  motion  is  made  should  be  disregarded.^ 

8.  Compared  to  Bfon«ait.— A  motion  to  direct  a  verdict  for  the 
defendant  is  generally  the  same  in  substance  and  effect  as  a  mo* 
tion  for  a  nonsuit.*  But  the  former  may  be  granted  though  a 
motion  for  a  nonsuit  has  been  overruled.^  And  an  involuntary 
nonsuit  is  not  a  bar  to  another  action,  and  hence  it  does  not  follow 
that  because  a  plaintiff  ought  to  have  been  nonsuited,  the  defend* 
ant  was  entitled  to  a  direction  of  the  verdict.* 

4.  ftuestion  of  Credibility  of  Witnesses. — On  the  question  of  the 
credibility  of  witnesses  and  the  weight  to  be  given  it,  in  passing 
on  a  motion  to  direct  a  verdict,  the  authorities  are  not  at  all 
uniform.  The  general  rule  of  law  has  always  been  that  the  credit 
to  be  given  to  the  testimony  of  witnesses  is  a  matter  exclusively 
within  the  province  of  the  jury.*  This  would  seem  to  preclude 
the  court  from  directing  a  verdict  for  the  party  upon  whom  the 
burden  of  proof  rests,  where  his  evidence,  in  whole  or  in  a  part 

Is  error  without  prejudice.     Stone  v.  8.  Jacobs  v.  Case  (Ky.  i886),  i  S.  W. 

Chicago,   etc.,   R.   Co.,  47  Iowa  82;  Rep.  6. 

Youll  V.  Sioux  City,  etc.,  R.  Co.,  66  4.  firiggs  v.  Waldron;83  N.  Y.  582, 

Iowa  346;  Griffin  v.  Chicago,  etc.,  R.  9  N.  Y.  Wkly.  Dig.  219. 

Co.,  68  Iowa  638.  5.  **  It  is  upon  this  ground,  namely, 

1.  M'Elderry  v.  Flannagan,  i  Har.  the  faith  in  the  credibility  of   human 

&  G.  (Md.)  308;  Spring  Garden  Mut.  testimony,  that  the  jury  in  a  trial  at 

Ins.  Co.  V.  Evans,  9  Md.  1;  Carson  v.  law  are  largely  obliged  to  rely;  and 

Leathers,  57  Miss.  650;  Buesching  v,  the  question  of  the  degree  of  credibil- 

St.  Louis  Gaslight  Co.,  73  Mo.  219,  6  ity  of  an  individual  witness,  or  of  all 

'Mo.  App.  85;  Feurt  r.  Brown,  23  Mo.  the  testimony  in  the  case,  is  wholly 

App.  332;    Bunge  v.   Koop,  5  Robt.  for  them  to  decide.    Any  instruction 

(N.  Y.)  I.  from  the  judge  by  which  such  a  ques- 

**  The  court    could    not    sustain    a  tion  is  put  to  the  jury  as  a  matter  of 

demurrer  to  the  plaintiff's  cause,  pred-  law  is  an  infringement  by  the  court  of 

icated     upon     defendant's    evidence,  the    peculiar  province    of    the   jury. 

The  force  of  this  evidence  and  the  cred-  General  observations,  however,  may 

ibility  of  the  witnesses    must    go    to  be  made  by  the  court  on  the  credit  of 

the  jury."     Schultze  v,  Missouri  Pac.  certain  classes    of    witnesses,    which 

R.  Co.,   32  Mo.   App.  438;  St.  Clair  may  tend  to  show  their  relative  merits.** 

T.    Missouri    Pac.    R.  Co.,    29   Mo.  i  Greenleaf  on  Evidence  (14th  ed.),  4 

App.-    76;     Herriman    v.    Chicago,  10  (note  tf). 

etc.,  R.  Co.,  27  Mo.  App.  435;  Woods  "A  jury  may  disbelieve  the  most 

1;.  Atlantic  Mut.    Ins.   Co.,    50  Mo.  positive  evidence,  even  when  it  stands 

312.  uncontradicted,  and  the  judge  cannot 

3.  So  held  under  section  242  of  the  take  from  them  their  right  of  judg- 

Montana  Code,  making  provision  for  ment."     Woodin  v,  Durfee,  46  Mich, 

nonsuiting  the  plaintiff.     McKay  v,  424;    Little  v.  Grand   Rapids  St.  R. 

Montana  Union  R.  Co.,  13  Mont.  15;  Co.,  78  Mich.  205. 

Creek  v.    McManus,  13    Mont.  152 ;  And  see  Murphey  v.  Virgin   (Neb. 

Wombough  v.  Cooper,  2  Hun  (N.  Y.)  1896),  66  N.  W.   Rep.  652,  where  the 

428,  4  Thomp.   &  C.    (N.    Y.)   586;  court  says:  **Ajury  is  not  bound  to 

Pratt  V,  Hull,  13  Johns.  (N.  Y.)  335;  blindly  accept  as  true  all  testimony 

Loomer  v.   Meeker,    25   N.  Y.   361 ;  which  is  not  directly  contradicted  or 

Appleby  v.  Astor  F.  Ins.  Co.,  54  N.  impeached;  the  testimony  of  a  witness 

Y.  253 ;  Gerding  v.  Haskin,  141  N.  Y.  should  be  weighed  in  connection  with 

514;  Prescott  V.  Haves,  43  N.  H.  598;  all  the  facts  in  the  case.     Instructions 

Lawrence    University    v.  Smith,  32  substantially  to    that   effect  are  not 

Wis.  587.  erroneous." 
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material  to  the  issue,  is  oral,  or  even  where  it  is  in  writings  of  such 
a  character  as  not  to  be  conclusive.  The  direction  of  verdicts 
superseded  demurrers  to  evidence,  and  is  governed  by  the  same 
rules.  A  demurrer  to  evidence  cannot  be  taken  by  the  party 
holding  the  affirmative  of  the  issue.  He  cannot  be  allowed  to 
assume  that  he  has  made  out  his  case.^  A  motion  for  the  direc- 
tion of  a  verdict,  made  against  the  party  having  the  burden  of 
proof,  necessarily  admits  the  credibility  of  his  witnesses,  since 
it  admits  all  the  facts  and  inferences  of  fact  which  his  evidence 
proves,  or  tends  reasonably  to  prove.*  But  where  such  a  motion 
is  made  by  the  party  holding  the  affirmative  of  the  issue,  the 
sufficiency  of  his  own  case  as  well  as  that  of  the  adverse  party  is 
before  the  court.  Supposing  him  to  have  made  out  optima  facie 
case,  the  facts  of  which  are  undisputed,  is  it  necessary  to  submit 
it  to  the  jury  because  they  are  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses  ?  In  some  of  the  early  cases  a  verdict  was 
always  directed  with  a  proviso  such  as  "  if  the  jury  believe  the 
evidence."*  Others  have  directed  verdicts  where  there  was  a 
sufficiency  of  written  evidence  to  sustain  them,  on  th«  theory  that 
it  is  for  the  court  to  construe  and  interpret  instruments  in  writing.* 

1.  "  The  evideixedf  a  party  upon  the  13  Ired.  <N-  Car.)  ^247 ;  Brown  v.  Pat- 

affinaation  side  of  an  iflsue  of  fact  be-  ton,  13  Ired.  (N.  Car.)  446;    State  v, 

fore  a  jury  may  be  demurred  to  bjr  Vines,  93  N.  Car.  498;  State  v,  Riley, 

the  adverse  party  under  certain  condi-  1x3  K.  Car.  648. 

tions ;   but  the  party  upcm  whom  the  Tennessee. — Whirley  v.  Whiteman, 

burden  of  the  issue  rests  is  not  per-  i  Head  (Tenn.)6io. 

siitted  to  dexDiir  to  1^  evidence  of  TVxaif.— Mitdl^llf.De  Witt,2oTez. 

!&e  other  party,  for  he  cannot  be  ad-  394. 

lowed  to  assume  tihat  he  has  siadeout  Vermont, — Liadaay  v,  Lindsay,  iz 

hftscase."    Gvesbaim,  I>t8trict  Jud;^,  in  Vt.  621. 

Pickel  V.  Isgrigg,  6  Fed.    Rep.  676;  Virginia, -^YX/twtBXi^A  v.  Pendleton, 

GoodflMoi  V,  Ford,  33  Miss.  592 ;  Maus  6  Rasd.  ( Va.)  473. 

-V.  Mantgomery,  ri  S.  •&  R.  (iPa.)  339;  '*And  even  in  civil  cases,  so  far  as  I 

Fritz  ^'.  Clark,  80  Imi.  591.  kiKyw,  no  judge  has  ever  gone  farther 

3.  UagadEBan   jv.    Bnrr^    41   ,N.    Y.  than  to  aay^  when  the  •case 'was  at  all  de- 

Snper.  Ct.  433.  pendent  upon  oral  testtmony,  that  if 

9L  j<4itfA(n»gz.-^Pope  v.  Robinson,  i  the  jury  believed  all  the  testimony  thev 

Stew.  (Ala.)  4154  Bryan  v,  Wa]«,  30  jhouLd  &td  for  the  plaiatiif  or  defencf- 

Aia.  667;  Abney  t;.  Pickett,  21  Ala.  ant.'*   U.S.T.Taylor,  iiFed.  Rep.47a 

•939;    Kntgbt   Mj.  Bell,   as  Ala.  J98;  4.  Moas  v.  WUaess  Printing  Co.,  64 

.Lawler  t;.  Nonria,  28  Ala.  675;  Kvaxj  Itid.  125;   Beckner  v.  Riverskie,  etc., 

f.  Ferry  Stove  .Mifg.  Co.,  96  Ala.  406.  Turnpike  Co.,  65  Ind.  468. 

It  may  he  Brenoirked  that  tibe  ^^gon-  Ia  Gaff  v.  Greer,  80  Ind.  122,  the 

«ral  a&nnati^ie  chaog^,"  as  it  is  called,  court  savs :  **  l*be  court  instructed  the 

is  always  thus  ^fptven  in  Alabama.  )«zy  to  And  for  the  appellees,  and  the 

AVnr^^j'.'^wartEwelder  rv.  IT.  S.  appellants  JAsist  that  since  the  burthen 

Bank,  i  J.  ].  Macsb.  (Ky.)  38;  Spald-  of  the  issues  was  upon  them  this  in- 

jng  V,  Bull,  I  I^nv.  (Ky.)  311;  Carter  struction  was  wrong.     It  may  be,  and 

^.Carter,  10 B.  Mon.  <Ky.)  337.  is  conceded,  tihat  the  cases  are  rare 

Jtfame.^^T<)dd  v.  Whitney,  27  Me.  indeed  nnhere  the  «ourt  would  be  au- 

460.  thorized  to  iastnict  the  J4iry  to  &id  for 

Jfickigan. — I\eBa8ylvania  Min.  Co.  the  party  upon  vrhom  the  bvrthen  of 

-v,  Bradly,  16  Mich.  332;  Roberts  v,  the  issues  rests.  This  oould  not.be  done 

Field,  27  Mich.  337.  m  any  case  vfaese  there  was  any  con* 

North  CrnitliMm.'^AYen^.  Sexton,  flict,  however  slight,  in  the  evidenoOf 

695  Volume  VI. 


Application.  DIRECTING    VERDICT.  CiMYOlitjoiWitm 


Among  the  later  cases  there  are  some  important  decisions  on  both 
sides  of  the  question.  In  the  federal  courts  and  in  some  of  the 
state  courts  it  is  held  to  be  true,  as  a  general  rule,  that  where 
witnesses  testify  distinctly  and  positively  to  facts,  and  are  uncon- 
tradicted, their  testimony  should  be  credited.  And  a  verdict  may 
be  directed  upon  such  evidence  for  the  party  upon  whom  the 
burden  of  proof  is  imposed.^  But  this  rule  is  subject  to  many 
qualifications.  The  fact  that  a  witness  is  interested  in  the  result 
of  the  suit,  or  any  fact  that  might  bias  his  testimony,  will  necessi- 
tate its  being  submitted  to  the  jury  for  their  judgment  as  to  his 
credibility.*     Other  courts  have   squarely   held   that  a  verdict 

as  such   direction  would  deprive  the  Vermont. — Wilder  v,  Wheeldon,  56 

party  of    the  right  of  trial  by  jury,  Vt.  345 ;  Noyes  v,  Rockwood,  56  Vt. 

which  the  constitution  provides  shall  647. 

remain  inviolate,  and  we  are  not  now  United  States. — Walbrun  v.  Bab- 
prepared  to  say  that  this  could  be  done  bitt,  16  Wall.  (U.  S.)  577 ;  Arthur  v. 
where  the  fact  to  be  established  de-  Gumming,  91  U.  S.  362;  Hendrick  v. 
pends  upon  the  weight  of  the  evidence,  Lindsay,  93  U.  S.  143;  Arthur  v, 
though  the  evidence  may  be  undis-  Zimmerman,  96  U.  S.  124;  Macon 
puted.  In  such  case  the  party  is  prob-  County  v.  Shores,  97  U.  S.  272; 
ably  entitled  to  the  opinion  of  the  jury  Four  Packages  v.  U.  S.,  97  U.  S. 
upon  the  question  of  fact.  In  this  case  404;  Orleans  r.  Piatt,  99  U.  S.  676; 
the  evidence  upon  the  controlling  ques-  Arthur  v.  Morgan,  112  U.  S.  495;  North 
tion  was  documentary,  its  construction  Pennsylvania  R.  Co.  v,  Commer- 
was  for  the  court,  and  there  was  noth-  cial  Bank,  123  U.  S.  727 ;  Robertson 
ing  for  the  jury  to  do  but  to  return  the  v,  Edelhoff,  132  U.  S.  614;  Gunther 
fact  as  established  by  this  evidence,  v,  Liverpool,  etc.,  Ins.  Co.,  134  U.  S. 
according  to  the  law  as  announced  by  no;  Delaware,  etc.,  R.  Co.  t^.  Con- 
the  court."  verse,  139  U.  S.  469;  Union  Pac.  R. 

1.  Alabama. — ^Thomasson  v.  Groce,  Co.  v.  McDonald,  152   U.  S.  262,  42 

42  Ala.  431.  Fed.  Rep.  579;  National   Exch.  Bank 

Connecticut. — Talcott  v.  Meigs,  64  v.  White,  30  Fed.  Rep.  412;  Harris  v. 

Conn.  55.  Louisville,   etc.,     R.     Co.,  35     Fed. 

Georj^ia. — Williams  v.  McMichael,  Rep.  116. 

64  Ga.  445 ;    Cothran  v.  Rome,  77  Ga.  **  If  there  be  nothing  in  the  demeanor 

582.  of  a  witness,  or  in  the  story  he  tells,  to 

Illinois. — Anderson  v.  McCormick,  impeach  his  credit,  and  he  is  not  con- 

129  111.  308;  Anthonys.  Wheeler,  130  tradicted  by  testimony  on  the  other 

111.  128;  McDonald  v.  Lockport,  28  111.  side,  it  is  not  a  case  for  a  jury  to  delib- 

App.  157.  erate  upon."     Davis  v.  Hardy,  6  B.  & 

Indiana. — Hazzard  v.  Citizens  State  C.  225,  13  E.  C.  L.  152. 

Bank,  72  Ind.   130;    Miller  v.   White  3.  "It  is  undoubtedly  true  that  the 

River  School  Tp.,  loi  Ind.  503.  general  rule  is  that  where  a  witness 

Kansas. — Hillis  v.  Clyde  First  Nat.  testifies  distinctly  and  positively  to  a 

Bank,  54  Kan.  421.  fact,  and  is  uncontradicted,  his  testi- 

Minnesota. — Thompson  v.  Pioneer-  mony  should  be  credited ;  but  chis  rule 

Pre^s  Co.,  37  Minn.  285.  is  subject  to  many  qualifications.   One 

New  Tork. — Nichols  v.  Goldsmith,  is  that  where  a  witness  may  be  biased 

7  Wend.   (N.  Y.)   161;  Powers  v.  In-  by  his  interest  the  case  is  one  for  the 

graham,  3  Barb.  (N.  Y.)  576;  Porter  jury."     Roseberry  v.  Nixon,  58  Hun 

V.    Havens,    37    Barb.   (N.    Y.)   343;  (N.  Y.)i2i;  Rumsey  v.  Boutwell,  6z 

Schmidt  v.  Garfield  Nat.  Bank,  64  Hun  Hun  (N.  Y.)  165 ;  Elwood  v.  Western 

(N.  Y.)  298;  Ruiz  v.  Renauld,  100  N.  Union  Transp.   Co.,  45   N.   Y.    549; 

Y.  256;  Howe  t/.Sch Weinberg, 4  Misc.  Kavanagh  v.  Wilson,  70  N.  Y.  177; 

Rep.  (N.  Y.  C.  PI.)  73.  Gildersleeve  v.  Landon,  73  N.  Y.609; 

7>»£w.— Wintz  V.  Morrison,  17  Tex.  Koehler  v.  Adler,  78  N.  Y.  287 ;  Wohl- 

72;  Hedgepeth  v.  Robertson,  18  Tex,  fahrt  v.  Beckert,  5J2  N.  Y.  491 ;    Com 

58.  V.  Rosenthal,  i  Misc.  Rep.  (N.  Y.  C» 
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AFpUtMttlon.  DIRECTING   J<£i?Z>/Cr.  Credibility  of  Wltnwfet. 

should  not  be  directed  for  the  party  having  the  affirmative  of  the 

issue,  where  material  evidence  is  orally  given.^ 

PI.)    i68;    Howe   v,   Schweinberg,    i  pleadings  turns  wholly  on   the  con- 

Misc.    Rep.   (N.   Y.   City    Ct.)    481;  struction  of  a  contract,  the  construc- 

Dudley  v,  Satterlee,  8  Misc.  Rep.  (N.  tion  of  which  is  simply  a  question  of 

Y.  City  Ct.)  538;  Hodge  T.  Buffalo,  law;  or  where  the  answer  admits  the 

I  Abb.  N.  Cas.  (Buff alo  Super.  Ct.)  356.  plaintifTs  cause  of  action,  and  sets  up 

Since  the  passage  of  the  statutes  new  matter  as  a  defense,  and  the  evi- 
allowing  those  interested  to  be  wit-  dence  fails  to  make  out  a  prima  facie 
nesses,  the  rule  that  where  a  witness  defense.  Ordinarily,  where  the  plain- 
is  unimpeached  and  the  facts  sworn  to  tiff  produces  parol  evidence  to  support 
by  him  are  uncontradicted,  his  testi-  his  action,  the  issue  of  fact  should  be 
mony  cannot  be  disregarded,  is  no  submitted  to  the  jury.  The  evidence 
longer  in  full  force.  Where  he  is  in-  may  be  all  one  way,  yet  it  is  for  the 
terested  the  jury  must  pass  upon  his  jury  to  say  whether  they  believe  the 
credibility.  Nicholson  v.  Conner,  8  witnesses  or  not.  The  court  has  no 
Daly  (N.  Y.)  212;  Lesser  v,  Wunder,  right  to  tell  the  jury  they  must  believe 
9  Daly  (N.  Y.)  70.  Compare  Kelly  the  witnesses.*'  WolfT  v.  Campbell, 
V.    Burroughs,     102     N.    Y.    93,    33  no  Mo.  114. 

Hun  (N.   Y.)    349,   where   the  court  **  Where  the  question  of  negligence 

says:  "The  mere  fact  that  the  plaintiff ,  is  purely  one   of  fact,  to  justify  the 

who  testified  to  important  particulars,  court  in  directing  the  jury  to  draw  the 

Was    interested,   was    unimportant   in  inference  of  negligence  it  is  not  suffi- 

view  of  the  fact  that  there  was  no  con-  cient  that  plaintiff's  evidence  bearing 

flict  in  the  evidence  or  any  thing  or  on  the  question  is  undisputed,  for  the 

circumstance  from  which  an  inference  reason  that  the  credibility  of  his  wit- 

against  the  fact  testified  to   by  him  nesses  is  a  question  for  the  jury.     The 

could  be  drawn."  conceded  facts  or  the  defendant's  own 

*.*Where  the  evidence  clearly  estab-  testimony   must    warrant     [his    posi- 

lishes  the  right  of  the  plaintiff  to  re-  tion]."    Atkinson  v.  Illinois  Milk  Co., 

cover,  without  contradiction,  and  no  44  Mo.  Ajfp.  153. 

defense  is  proven  against  such  right,  '*  Doubtless    the  jury  would    have 

it  is  proper  for  the  court  to  direct  a  found  these  facts  according  to  the  tes- 

verdict  for  the  plaintiff,  but  not  other-  timony,    but  the    sufficiency    of    evi- 

wise."     Moore  v.  Baker,  4  Ind.  App.  dence  to  satisfy  a  jury,  or  the  circum- 

115.  stance  that  it  is  all  on  one  side,  does 

Evidence  must  go  to  the  jury  if  the  not  authorize  the  court  to  direct  the 

defendant  raises  any  objections  to  the  jury  that  it  proves  the  fact.     They  have 

credibility    of     plaintiff's    witnesses,  the  power  to  refuse  their  credit,  and 

MacBeath  v,  Haldimand,  i  T.  R.  172.  no  action  of  the  court  should  control 

1.  Huff  V.  Cox,  2  Ala.  310;  State  v,  the  exercise  of  their  admitted  right  to 

Lowry,  29  Ala.  44;  Oleson  v,  Hend-  weigh    the  credibility  of   evidence." 

rickson,  12  Iowa  222 ;  Bryan  t;.  Wear,  Charleston  Ins.,  etc.,  Co.  t;.  Corner, 

Mo.  106;  Meyers  v.  Union  Trust  Co.,  2  Gill  (Md.)  410 ;  Townshend  t/.Towns- 
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2  Mo.  237;  Cleveland,  etc.,   Mineral  hend,  7  Gill  (Md.)  10;  Inloes  v.  Amer- 

Land  Co.  t;.  Ross  (Mo.  1896),  36  S.  ican  Exch.  Bank,  11  Md.  173. 
W.  Rep.  216;  Ross   r.  Gill,   i   Wash.         **It  is  of    course    elementary  that 

(Va.)87;  Blincoe  v.  Berkeley,  i  Call  whether  there  is  any  evidence  is  a  ques- 

(Va.)  405;  Bogle  v.  Sullivant,  i  Call  tion  of  law.     But  we  must  beware,  that 

(Va.)  561 ;  Whitacre  v.  M'llhaney,  4  in  applying  this  rule  we  do  not  substi- 

Munf.  (Va.)   310;  Hollingsworths  v,  tute  the  judgment  of  the  judge  that 

Dunbar,  5  Munf.  (Va.)  199.  there  is  not  sufficient  evidence,  for  his 

This  is  the  universal  rule  in  crimi-  judgment  that  there  is  no  evidence, 

nal    cases.      See    supra^    II.    3.     In  In  this  case  the  trial  court  was  not  even 

Criminal  Cases.  asked  to  charge  the  jury  that  there  was 

**  The   instruction   directing  a  ver-  no  evidence  to  charge  plaintiffs  in  er- 

dict  for  plaintiff  presents  more  difficul-  ror  with  negligence,  but,  on  an  issue 

ty.     There  are  cases  where   such  an  on  which  they  had  the  burden  of  proof, 

instruction  may  properly  be  given,  as  the   trial  judge  was  asked   to  charge 

where  the  plaintiff's   case  under  the  as  matter  of  law  that  they  had  made 
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5.  The  Hotion  to  Direct — a.  When  to  be  Made. — ^A  motion  to 
direct  a  verdict  may  be  made  either  at  the  close  of  the  case  of 

the  party  having  the  affirmative  of  the  issue,  or  thereafter  when 
ali  the  evidence  is  in.* 

At  Close  of  AU  £Tidenoe. — It  must  be  made  at  the  close  of  all  the 
evidence,  in  order  that  error  may  be  predicated  in  the  appellate 
court  upon  its  refusal.^ 

out  their  case."     New  Orleans,   etc.,  v.Cook,i4  Allen  (Mass.)  165;  McMahon 

R.  Co.  V,  Thomas,  60  Fed.  Rep.  379.  v.  Tyng,  14  Allen  (Mass.)  167 ;  Smith  v. 

1.  Joliet,  etc.,  R.  Co.  v.  Velie,  140  Westfield    First    Nat.  Bank,  99  Mass. 

111.   59;    Dodge   n-  Gaylord,  53  Ind.  605;    Wetherbee  v.  Potter,  99  Mass. 

365;"Moon   v.  Eldred,  3  Hill  (N.  Y.)  354;  Kingsford  r.  Hood,  105  Mass. 495; 

104;  Marshall  v.  Harney     Peak  Tin  Hurlejv.  O'Sullivan,  i37Mas8. 86;  Mc- 

Min.,  etc.,  Co.,  i  S.  Dak.  350;  Beas-  Mahon  v.  O'Connor,  137   Mass.  216; 

ley  t'.  Bradley,  2  Swan  (Tenn.)  181.  Morley  v.  Liverpool,  etc.,  Ins.  Co.,  85 

A  motion  to  direct  a  verdict  may  be  Mich.    210;    Kelso    v.   Woodruff,    88 

made  at    the    close  of  the  plaintiff's  Mich.  299;  Northern  Pac.  R.  Co.  t». 

case,  and  should  be  made  then  when  Charless,  51  Fed.  Rep.  562. 

it    can  be   sustained;    or   it  may   be  C<?ii/ra,  that  it  is  discretionary  with 

made  at  the  close  of  all  the  evidence,  the  court  at  what  time  during  the  trial 

Bartelott  v.   International   Bank,  119  to  direct  a  verdict,  Bassett  v.  Porter, 

111.  359.  4  Cush.  (Mass.)  487;  Bradley  v.  Poole, 

It  is  error  to  direct  a  verdict  before  98  Mass.   169;    Denman  v,  Johnston, 

the  plaintiff  has  rested  his  case.    Mil-  85  Mich.  387;  Hinchman  xk  Weeks,  85 

ler  V.  House,  63   Iowa  82;  T.  I.  Case  Mich.    535;    Clow    v,    Plummer,    85 

Threshing  Mach.  Co.  v.   Merrill,  68  Mich.  550.     So  where  a  verdict  is  di- 

lowa  540;    Waller  v.  Carter,  8   111.  rected  for  one  of  several  defendants  to 

App.  511.  permit  his  being  called  as  a  witness. 

"Directing  a  verdict  in  a  replevin  McMartin  v,  Taylor,  2  Barb.  (N.  Y.) 

suit  before  either  of  the  JMirties  has  356;  Carpenter  f.   Tones,  i  M.  &  M. 

rested,  and  while  the  case  was  in  the  197,  note  a^  22  E.  U.  L.  290,  note  a; 

hands  of  the  defense,  and  the  plain-  Bonser  v.  Curtis,  3  C.  &  P.  597,  note, 

tiffs  stated  that  they  desired   to  offer  14  E.  C.  L.  473,  note;  Davis  v.  Liv- 

further  testimony,  is  error  calling  for  ing,  Holt  275,  3  E.  C.  L.  115;  Soweli 

a    reversal."     Field   v.    Clippert,    78  v.  Champion,  6  Ad.  &  El.  407,  33  E. 

Mich.  26.  C.  L.  92. 

Defendant  has  the  right  to  ask  a  A  verdict  should  not  be  directed 
peremptory  Instruction  at  the  close  against  one  or  more  of  several  defend- 
of  the  plaintiff's  evidence,  and  the  ants  until  all  the  evidence  on  both 
court  must  pass  upon  it.  Clark  v.  sides,  except  the  evidence  of  the  de- 
Hannibal,  etc.,  R.  Co.,  36  Mo.  203;  fendants  in  question,  is  in.  Wright 
Boland  v.  Missouri  R.  Co.,  36  Mo.  v.  Paulin,  R.  &  M.  128,  21  £.  C.  L. 
485;  Smith  V.  Hannibal,  etc.,  K.  Co.,  396;  Wynne  v,  Anderson,  3  C.  &  P. 
37  Mo.  287.  596,  14  E.  C.  L.  471. 

Verdict,  in  a  proper  case,  should  be  It  is  not  a  commendable  practice  to 

directed  for  one  or  more  of  several  de-  direct  a  verdict  at  the  close  of  the 

fendants  at  the  close  of  plaintiff's  evi-  plaintiff's  evidence.      Fox  v.  Spring- 

dence.    Child  v.  Chamberlain,  6  C.  ft  Lake  Iron  Co.,  89  Mich.  387. 

P.  213, 25  E.  C.  L.  362;  Russell  v.  Rider,  At  the  close  of  all  the  evidence  and 

6  C.  &  P.  416,  25  E.  C.  L.  463.  the  arguments,  no  motion  to  dismiss 

But  unless  defendant  announces  that  having  been  made  at  that  time,  it  is 

hewillrestuponplaintiff's  showing,  he  within    the    sound  discretion  of  the 

is  not  in  a  position  to  ask  for  the  direc-  court  whether  it  will  then  entertain  a 

tion  of  a  verdict  at  the  close  of  plain-  motion  to  direct  a  verdict.     Price  -o, 

tiff's  case.     McGrepory  v.  Prescott,  5  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn.  497. 

Cush.   (Mass.)  67;  Morgan  v,  Ide,  8  2.  Alexandria  v.   Stabler,  4  U.  S. 

Cush.  (Mass.)  420;  Barrett  v.  Maiden,  App.  324;  Pacific  Mut.  L.  Ins.  Co.  «r. 

etc.,  R.  Co.,  3  Allen  (Mass.)  loi ;  Man-  Snowden,  12  U.  S.  App.  704;  German 

ning  V.  Albee,  14  Allen  (Mass.)  7;  Cox  Ins.  Co.  v.  Frederick,  19  u.  S.  A{»p. 
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Beqniring  Jury  to  Betire. — A  party  who  moves  for  the  direction  of 
a  verdict  has  no  right  to  require  that  the  jury  be  sent  out  during 
the  argument  and  decision  upon  the  motion.* 

b.  Form — Need  Not  be  Written. — Such  an  application  is 
not  a  motion  or  instruction  within  the  meaning  of  statutes  requiring 
such  to  be  in  writing,  but  is  a  demurrer  to  evidence  and  may  be 
made  orally.* 

c.  Grounds — (i)  Should  be  Specified, — The  motion  to  direct  a 
verdict,  and  the  judge  in  making, such  direction,  should  specify 
the  particular  ground  or  grounds  which  justify  it.* 

(2)  Sufficiency. — That  the  evidence  will  not  support  the  verdict 
is  a  sufficient  reason,  and  not  so  general  as  to  call  for  a  reversal  of 
the  case.* 

34;  Lincoln  v.  Sun  Vapor  St.  Light        The  motion  for  the  direction  of  a 

Co.,  19U.  S.  App. 43i;.Mackey  v.  Bal-  verdict  must  set  out  specifically  the 

timore,  etc.,  R.  Co.,  19 D.  C.  282;  Bow-  grounds  on  which  it  is  based  so  that 

man  v.  Eppinger,  i  N.  Dak.  21 ;  Latre-  the  adverse  party  may  supply  the  defect 

mouille  v,  Bennington,  etc.,  R.  Co.,  63  if  he  can.     But  grounds  need  not  be 

Vt.  336.  specified  if  it  is  obvious  that  the  defect 

1.  ^*  When  counsel  take  the  chances  could  not  have  been  obviated  had  it 
of  moving  for  a  verdict  by  direction  of  been  pointed  out.  Gerding  v.  Haskin, 
the  court,  they  have  no  right  to  require  141  N.  Y.  514. 

that  the  jury  be  sent  out  while  the  It  is  said  in  Pennsylvania,  in  one 

motion  is  being  heard.    They  must  case,  that   *Mt  is  frequently  satisfac- 

cake  the  chances  which  the  effect  of  tory  to  the  jury  as  well  as  the  par- 

overruline  the  motion  may  have  upon  ties,  and  assists  our  labor  if  the  case 

the  jury.*'  State  v.  Huff,  76  Iowa  200.  comes  here,  for  the  judge  to  indicate, 

2.  Oral  AppUcatlon  SnlBeient. — Stone  in  a  general  way,  the  grounds  of  his 
T.  Chicago,  etc.,  R.  Co.,  47  Iowa  82;  action;  but  it  is  the  better  practice  to 
Milne  t^.  Walker,  59  Iowa  186;  Foley  decline  to  answer  points  in  detail.  *** 
7;.  Chicago,  etc.,  R.  Co.,  64  Iowa  644;  The  correctness  of  the  direction  to 
Young  V,  Burlington  Wire  Mattress  the  jury  to  find  in  oneway  or  another, 
Co.,  79 Iowa  415.  Contra,  Lee  v.  Wil-  depends  on  the  facts  admitted  or  es- 
liams,  III  N.  Car.  200;  Greenwich  tablished,  and  if  the  conclusion  is  right 
Ins.  Co.  V,  Raab,  11  111.  App.  636.  on  the  facts,  no  error  is  committed, 

*'The  objection  made  to  the  court  thongh  the  reasons  assigned  are  insuf- 

directing  the  jury  orally  to  find  for  ficient    or    even    incorrect."     Myers 

the  defendant  is  answered  by  the  fact  v.   Kingston  Coal  Co.,    126  Pa.  St. 

that  as  plaintiff  had  no  good  cause  of  58a. 

action,  he  could  not  be  injured  by  such  Onlvthe  grounds  specified  will  be 

oral  direction."    Dechert  v.  Indiana,  considered.    Tandemp  v.  Hansen  (S. 

etc.,  R.  Co.,  17  111.  App.  74.  Dak.  1896),  66  N.  W.  Rep.  1073. 

S.Lewis   ti.   Brown,    89    Ga.    115;  For  the  trial  court  not  to  specify  the 

Demill  v,  Moffat,  45  Mich.  410;   De-  groands  is  error  calling  for  a  reversal, 

mill  f.  Thompson,  45  Mich.  412 ;  Berg-  Rayl  9.  Hammond,  95  Mich  22.    Gms- 

strom    v»    Staples,     82    Mich.   654;  /ra,  Johnson  i;.  Rider,  84  Iowa  50. 

Tillotson  V,   Webber,  96  Mich.   144;  4.  Hanley  x\  Balch  (Mich.  1895),  63 

Mattoon    v,    Fremont,    etc.,    R.  Co.  N.  W.   Rep.  981 ;  Knight  v.  Towles 

(S.  Dak.  1894),  60  N.  W.  Rep.  69,  740;  (S.  Dak.  1895),  62  N.  W.  Rep.  964. 

Tanderup  v.  Hansen  (S.  Dak.  i89i5),  66  Oontra.^-A  prayer  **  that  there  is  no 

N.  W.  Rep.  1073.  sufficient  evidence  in  the  cause  to  en- 

A  request  for  the  direction  of  a  ver-  able  the  plaintiff  to  recover  "  is  too 

diet,  if  the  jury  believe  the  evidence,  general,  under  Act  of  1825,  c.  11,  to 

need  not  specify  the  particular  facts  permit  a   review.     Davis  v.   Leab,  2 

testified  to  where  those  facts  are  sua-  Gill  &  T.  (Md.)  302;  Penn  v.  Flack,  3 

ceptible    of    but    one    construction.  Gill  &  J.  (Md.)  369;  Bayne  v.  Suit,  i 

Pennsylvania  Min.  Co.  v.  Brady,  16  Md.  80;  Lannay  v.  Wilson,   30  Md. 

Mich.  337.  536;  Casey  v,  Snter,  36  Md.  i;  Blair 
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PrepondnmnM  of  STidonot. — That  a  party  has  failed  to  establish  his 
case  by  a  preponderance  of  evidence  is  not  a  valid  reason  for  the- 
direction  of  a  verdict;  whether  the  preponderance  is  for  one  party 
or  the  other,  is  for  the  jury  to  decideA 

6.  Exceptions  and  Beview. — ^A  general  exception  to  a  refusal  of 
the  court  to  direct  a  verdict  is  sufficient  to  entitle  the  party  to  a 
review.* 

Waiver  of  Exception. — But  an  exception  taken  to  such  refusal  at 

v.  Blair,  39  Md.  556;  Kinsey  v.  Min-  directing  a  verdict  for  him.    Chicago,, 

nick,  43  Md.  112.  etc.,  R.  Co.  v,  Lewis,  109  111.  i30. 

In  Hatton  v»  McClish,  6  Md.  407,  it  ''  If  jou  think  there  is  some  evi- 
ls said  by  the  court,  in  discussing  such  dence  in  favor  of  the  plaintiff's  side  of 
a  prayer:  **  The  prayer  in  the  present  the  case,  whether  it  be  little  or  great, 
case  does  not  rest  upon  the  assumption  it  is  your  duty  to  find  in  her  favor,"  is- 
that  there  was  no  evidence^  or  an  entire  under  no  circumstances  a  proper  in- 
failure  of  evidence  to  support  the  is-  struction.  Bunting  v.  Saltz,  84  Cal. 
sues,  but  it  assumes  that  there   were  168. 

facts  adduced  in  evidence,  but  which  "The  court,  of  its  ow^n  motion,  in- 

were  not   legally  sufficient  or  proper  structed  the  jury,  in  substance,  that 

to  support  the  issues.     In  such  a  case,  under  the  facts  proven  in  the  case  the 

under    the   Act   of   1825,  the    prayer  law  was  for  the    plaintiff,   and   that 

should   direct   the  mind  of  the  court  their  verdict  should  be  for  him.     We 

specifically  to  the  supposed  errors  or  cannot  approve  of  this  mode  of  in- 

omissions  in  the  proof,  in  order  that  structing  a  jury.     Such  form  of  in- 

the    opposite    party  might  have   the  struction    is    always    objectionable/'' 

opportunity,  if  he  can,  of  supplying  Hubner  v,  Feige,  90  111.  208;  Peorift 

the  defects  in  his  proof  by  new  and  M,  &  F.  Ins.  Co.  v.  Frost,  37  III.  333. 

proper  testimony.  On  the  other  hand,  So    an    instruction    that    from  the 

where   there  are  no  facts  offered   in  whole  evidence  before  them  the  issue 

support  of  a  case,  or  where  the  testi-  is  not  proved  is  erroneous  as  an  in- 

mony  offered  has  been  rejected  as  in-  struction  on   the  weight  of  the  evi- 

competent,  then  a  general  prayer  that  dence.     Fisher  z\  Duncan,  i   Hen.  & 

there   is  no  evidence,  etc.,  would  be  M.  (Va.)  564;  Moore  v.  Chapman,  3. 

proper,   because  no  other   prayer  in  Hen.  &  M.  (Va.)26o;  M'Raei'.  Scott ^ 

such  case  could  be  framed;  but,  as  4  Rand.  (Va.)  463;  Cornett  t\  Rhudy^ 

we  said,  where  testimony   has    beeh  80  Va.  710. 

offered  and  received,    legally   insuffi-  3.  Oelberman  v.   Merritt,   19  Fed^ 

cient  to  establish  the  issue,  or  where  Rep.  408;  Gordon  v.  Butler,  105  U.  S. 

there  is  no  evidence  to  establish  a  ma-  553 ;  Low  v.  Hall,  47  N.  Y.  104;  Stone 

terial  fact  involved  in  the  issue,  then  v.  Flower,  47  N.  Y.  566;  Frecking  t». 

the  prayer  should  point  out  specific-  Rolland,  53  N.  Y.  422,  reversing-  33: 

ally  the  defects  or  omissions  in  the  N.  Y.  Super.  Ct.  499;   East  Hampton 

proof."  V.  Kirk,  68 N.Y.  459, 6  Hun  (N.Y.)  257  - 

In  tw^o  earlier  cases  a  general  prayer  Springfield  First  Nat.  Bank  v.  Dana, 

was  held  good  where  the  ground  was  79  N.Y.  108;  Vail  v,  Reynolds,  118: 

that  no  proof  had  been  given  of  a  fact  N.  Y.  297;   Bridgeport  City  Bank  v. 

material    to    the    issue.      Nailor    v.  Empire  Stone  Dressing  Co.,  30  Barb. 

Bowie, 3 Md.  251;  Stewarts.  Spedden,  (N.  Y.)  421;    Backman  i».  Jenks,  55 

5  Md.  433,  Barb.  (N.  Y.)  468;  Lesser  v,  Wunder^ 

1.  McDonald   V.Minneapolis,   etc.,  9  Daly  (N.  Y.)  70.     Co«/rfl,  Bunge  r. 

R.  Co.  (Mich.  1895),   63  N.  W.  Rep.  Koop,  5  Robt.  (N.  Y.)  21;  Colemard 

966;    Baker  v.  Irish,  172  Pa.  St.  528;  v.  Lamb,  15  Wend.  (N.  Y.)33o;  Ken- 

Mattoon    v.   Fremont,    etc.,    R.    Co.  nedy  r.  Oswego,  etc.,  R.  Co.,  67  Barb* 

(S.   Dak.   1894),   ^  N.   W.    Rep.  69,  (N.   Y.)   169;  Seymour  z\  Cowing,  4 

740.  Abb.    App.   Dec'  (N.    Y.)   200.     See 

That    the  court    may    believe    the  Bower.  Gano, 9  Hun  (N.  Y.)  6,  where 

weight  of  the  evidence  is  with  the  de-  the  point  is  discussed,  and  cases  cited 

fendant,  is  not  a  sufficient  reason  for  on  both  sides,  but  not  decided. 
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the  close  of  the  plaintiff's  case  is  waived  by  the  defendant  if  he 
fails  to  rest,  but  proceeds  and  introduces  his  evidence.^ 

Bill  of  Sueptloiif. — A  refusal  to  direct  a  verdict  will  not  be  re- 
viewed where  not  all  the  evidence  introduced  at  the  trial  is 
included  in  the  bill  of  exceptions.* 

Where  Ho  Ezeepdoa  ie  Taken  to  the  direction  of  a  verdict,  its  pro- 
priety cannot  be  considered  on  appeal.* 

In  the  Federal  AppeUate  Coorti  and  in  the  Higher  Conrta  of  Borne  of  the  Statei 
the  question  whether  the  verdict  is  against  the  weight  of  the 
evidence  can  only  be  reviewed  where  the  direction  of  a  verdict, 
or  some  equivalent  action,  has  been  requested  in  the  court  below, 
and  an  exception  taken  to  the  refusal  of  the  court  to  grant  the 
request.* 

1.  District  of  Columbia, — Mackcyv.  son,  5  Mo.  11 1;  Warner  v,  Hutchins 
Baltimore,  etc.,  R.  Co.,  19  D.  C.  382.       (Neb.  1896),  67  N.  W.  Rep.  745;  Cof- 

Iliinois. — Joliet,  etc.,  R.  Co.  v,  Ve-  fin   v,    Hutchinson,  22  Oregon   554; 
lie,  140  111.  59;  Dunham  Towing,  etc.,  Bond  v.  Mallow,  17  Tex.  636. 
Co.  V.  Dandelin,  143  111.  409;  Chicago  8.  Kirk  v.  Litterst,  71  Iowa  71 ;  Rob- 
City   R.   Co.  V,  Van  Vleck,  143  111.  inson  v.  Linn  County,  71  Iowa  22a; 
480.  Sch wi  nger  v .  Raymond ,  1 05  N .  Y .  648 ; 

Massachusetts, — McGregory  r.  Pres-  Curtis  v.  Wheeler,  etc.,  Mfg.  Co.,  141 

cott,  5  Cush.  (Mass.)  67.  N.  Y.  511. 

Mississippi, — ^Maclin  v.  Bloom,  54  Where  a  plaintiff  fails  to  dismiss  his 

Miss.  365.  own  petition  or  suffer  a  nonsuit  he 

Nebraska, — Union  Pac.  R.  Co.  v,  cannot  complain  of  the  direction  of  a 

Mertes,  35  Neb.  204.  verdict.     Thompson  v,  Etowah   Iron 

New     Hampshire,  —  Prescott     v,  Co.,  91  Ga.  538. 

Hayes,  43  N.  H.  598.  That  there  is  no  evidence  to  support 

Njorth  I>akota,'-^Bowm2in  v.  Eppin-  the  verdict  cannot  be  considered,  un- 

ger,  I  N.  Dak.  21.  der  the  Act  of  1825,  unless  the  point 

Vermont. — Paine  v.  Webster,  64  Vt.  was  raised  below.     Grahame  v.  Har- 

105;  Noyes  V.  Parker,  64  Vt.  379.  ris,  5  Gill   &  J.  (Md.)  489;  Tyson  v. 

IVest    Virginia.  —  Poling  v.   Ohio  Shueey,  5  Md.  540. 

River  R.  Co.,  38  W.  Va.  645.  4.  United  5/fl/^j. —Columbia,  etc.. 

United  States. — Accident  Ins.  Co.  v.  R.  Co.  v,  Hawthorne,  144  U.  S.  202; 
Crandal,  120  U.  S.  527;  Northern  Hartford  L.  Annuity  Ins.  Co.  v.  Un- 
Pac.  R.  Co.  V.  Mares,  123  U.  S.  710;  sell,  144  U.  S.439;  Alexandria  xy.  Stab- 
Robertson  V,  Perkins,  129  U.S.  233;  ler,  50  Fed.  Rep.  689;  Hudson  v, 
Columbia,  etc.,  R.  Co.  v.  Hawthorne,  Charleston,  etc.,  R.  Co.,  55  Fed.  Rep. 
144  U.  S.  202;  Northern  Pac.  R.  Co.  252;  German  Ins.  Co.  v,  Frederick,  58 
r.  Charless,  7  U.  S.  App.  359;  Hunt  Fed.  Rep.  144.   , 

Bros.  Fruit  Packing  Co.  v.  Cassidy,  7  Pennsylvania,  —  Wray  v,  Spence, 

U.  S.  App.  424;  Southern  Pac.  Co.  v,  145  Pa.  St.  399;  Kitchen  v.  McCloskey, 

Hamilton,   7  U.  S.  App.  626  ;    Hud-  150  Pa.  St.  376. 

•son  V.  Charleston,  etc.,  R.  Co.,  55  Fed.  Ne-w    Tork, — Algeo  v,  Duncan,  39 

Rep.  252;    Walker   v,  Windsor   Nat.  N.  Y.  313;  Barrett  v.  Third  Ave.  R. 

^  Bank,  56  Fed.  Rep.  76;   German  Ins.  Co.,  45  N.  Y.  628;  Wright  v.  Hunter, 

'Co.  T'.  Frederick,  58  Fed.  Rep.  144.  .  46  N.  Y.  409;  Sands  v,  Crooke,  46  N. 

The  Bxeeptlon  ia  waived  also  by  the  Y.  564;  Vermilyeat^.  Palmer,  52  N.  Y. 

filing  of  a  motion  for  a  new  trial  by  471 ;  Hamilton  v.  Third  Ave.  R.  Co., 

!the    defendant  and   favorable    action  53N.  Y.  27;  Schwi nger  v.  Raymond, 

thereon    by  the  court.     Laverenz  v.  105  N.  Y.  648. 

'Chicago,  etc.,  R.  Co.,  53  Iowa  321.  It  is  said  in  Yale  v.  Dart,  26  Abb. 

2.  Grand  Trunk  R.  Co.  v.  Cum-  N.  Cas.  (N.  Y.  C.  PI.)  469,  and  note, 
mings,  106  U.  S.  700;  Texas,  etc.,  R.  that  '*  it  is  a  question  whether,  when  a 
Co.  V,  Cox,  145  U.  S.  593;  Hall  v,  party  omits  to  move  for  a  direction  in 
Durham,  109  Ind.  434;  Hughes  v,  Elli-  his  favor,  he  may  insist  on  appeal  that 
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Refual  te  Omit  XotloA  to  Oo  to  Jury. — ^A  party  who  moves  for  the 
direction  of  a  verdict,  a  nonsuit,  or  a  dismissal  on  the  merits, 
admits  the  evidence  against  which  he  moves  and  the  inferences 

reasonably  deduced  therefrom.  If  his  motion  is  denied  there  is 
no  question  for  the  jury,  and  unless  he  requests  a  submission  to 
it  of  the  questions  of  fact,  if  any,  his  general  exception  to  the 
refusal  to  grant  his  motion  will  not  avail  him.^ 

the  verdict  was  without  evidence  or  Ct.)  210,  affirmed  in  39  N.  Y.  313  j 

against  the  weight  of  evidence."  Peck  v.  Cohen,  ao  N.  Y.  Super.  Ct. 

In  some  of  the  early  New  York  cases  142 ;  Halpin  v.  Tnird  Ave.  R.  Co.,  40 

this  rule  was  held  to  apply  to  the  trial  N.  Y.  Super.  Ct.  175., 

courts  also,  where  the  motion  for  a  new  In  Hedden  v,  Iselin,  142  U.  S.  676, 

trial  was  made  on  the  **minutes  of  the  the  court  says :  '*  If  the  finding  of  Uie 

judge,"  as  distinguished  from  a  mo-  jury  was  against  the  weight  of  the  evi- 

tion  made  on  a  **  case  and  exceptions ;  "  dence,  the  remedy  was  by  a  motion  for 

the  point  was  considered  waived  by  a  new  trial,  which  does  not  appear  to 

the  omission  of  the  party  to  ask  the  have  been  made ;  and  this  court  cannot 

direction  of   a  verdict  in  his  favor,  exercise  a  function  which  was  that  of 

instead  of  treating  the  case  as  one  the  jury." 

properly  submitted  to  the  jury.  Rowe  **  If  the  verdict  was  against  the  evi- 

T».  Stevens,  12  Abb.  Pr.  N.  S.  (N.  Y.  dence,    the    plaintiff's    remedy    was 

Super.  Ct.)  389,  34  N.  Y.  Super.  Ct.  exclusively  in  the  court  below."  Shon- 

436;  Barrett  v.  Third  Ave.  R.  Co.,  i  inger  v.   Latimer,    165  Pa.   St.    373; 

Sweeny  (N.  Y.)  568;  Carnes  v.  Piatt,  Pennsylvania  R.  Co.  v.  Goodman,  62 

15  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  Pa.  St.  329;    Dublin,  etc.,  R.  Co.  v, 

337i  36  N.  Y.  Super.  Ct.  361 ;  Peck  v.  Slattery,  L.  R.  3  App.  Cas.  1155. 

Cohen,  40  N.  Y.  Super.  Ct.  142;  Ham-  1.  Neiv  Tork. — Winchell  v.  Hicks, 

ilton  V,  Third  Ave.  R.  Co.,  35  N.  Y.  18  N.  Y.  558;  O'Neill  v.  James,  43  N. 

Super.  Ct.  118,  44  How.  Pr.  (N.  Y.)  Y.  84;  Cooke  v.  State  Nat.  Bank,  52 

294,  13  Abb.  Pr.  N.  S.  (N.  Y.)  318;  N.  Y.  96,  affirming  i  Lans.  (N.  Y.) 

St.  John  V.  Skinner,  44  How.  Pr.  (N.  494;    Muller  v,  McKesson,  73  N.  Y. 

Y.  Super.  Ct.)  198;  Sickels  v.  Gillies,  195;  McCall  v.  Sun  Mut.   Ins.  Co., 66 

t5  How.  Pr.  (N.  Y.  Super.  Ct.*)  94;  N.  Y.  505,  reversing  ^<^  N.  Y.  Super, 

toss  V.  Colby,   3  Hun  (N.  Y.)  546;  Ct.  330;   Ormes  r.  Dauchy,  82  N.  Y. 

Peake  v.  Bell,  7  Hun  (N.  Y.)  454.  443;    Todd  v,  Todd,  3  Hun  (N.  Y.) 

But  this  seems  not  to  be  the  correct  298,  5  Thomp.  &  C.  (N.  Y.)  531 ;  Fita- 

exposition  of  the  law,  the  cases  now  patrick  v.  Woodruff,  96  N.  Y.  561; 

holding  that  a  new  trial,  under  Uie  Strong  v.  New  York  Laundry  Mfg. 

statute,  is  an  unconditional  right  when  ,Co.,  6  Hun  (N.  Y.)  528;    Fowler -p. 

isked   in   the  trial  court,  where   the  Metropolitan  L.  Ins.  Co.,  41  Hun  (N. 

verdict   is  based  on  insufficient  evi-  Y.)357;   Clason  v.  Baldwin,  68  Hun 

dence.     McDonald  z\  Walter,  40  N.  (N.  Y.)  ^04;  Bowe  v.  Gano,  9  Hun  (N. 

Y.  551;  Thompson  t.  Menck,  22  How.  Y.)  6;   Johnston   v,  Trask,   40  Hun 

Pr.  (N.  Y.  Supreme  Ct.)  431;  Allgro  (N.  Y.)  415;     Fogarty   v.    Hook,  84 

V.  Duncan,  24   How.  Pr.  (N.  Y.  Su-  Hun  (N.  Y^)  165;  Carnwrightr.  Gray, 

preme  Ct.)  210;   Sharkey  v,  Torril-  127  N.Y.  92;   Bias*  r.  Terry,  87  Hun 

hon,  7  Hun  (N.  Y.)  343;  Shearman  v,  (N.  Y.)563;  Smith  v.  Weston,  88  Hun 

Henderson,    12    Hun     (N.    Y.)    170;  (N.  Y.)  25;  Wyckoffr.  Curtis,  7  Misc. 

Kelly  V.  Frazier,  27  Hun  (N.  Y.)3i4;  Rep.  (N.  Y.  City  Ct.)  444;  Royce  v, 
2  Civ.  Pro.  Rep.  (N.  Y.)  322;  Halpin.  Watrous,  7  Daly  (N.  Y.)  87;   Yale  v, 

V.  Third  Ave.  R.  Co.,  40  N.  Y.  Super.  Dart,  26  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 

Ct.  175.  469,  and  note. 

**  But  as  the  verdict  and  this  motion  Oregon,— Cof^n  v,  Hutchinson,  32 

would  have  been  prevented  by  a  proper  Oregon  554. 

application,  at  the  trial,  to  direct  a  ver-  Vermont. — Walcott  r.  Metropolitan 

diet,  the  defendant  ought  not,  in  any  L.  Ins.  Co.,  64  Vt.  221. 

event,  to  recover  the  costs  of  the  late  Washington,  —  Clancy   v,    Reis,  5 

trial  or  of  the  motion."    Allgro  v.  Wash.  371;  Clancy  f. Williams,  5  Wash. 

Duncan,  24  How.  Pr.  (N.  Y.  Supreme  492. 
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iMiaDOM of  liiitnMti«iii  Bmltwod. — In  the  notes  will  be  found  instances 
of  instructions  reviewed  to  determine  whether  they  are  proper 
expressions  of  opinion  or,  in  substance,  peremptory  directions  to 
return  a  verdict.* 

7.  Bight  to  Go  to  the  Jury. — ^Where,  at  the  close  of  the  evidence, 
on  a  jury  trial,  both  parties  ask  for  the  direction  of  a  verdict  it  will 
be  assumed  that  they  intend  to  waive  the  right  of  submission  to 
the  jury  and  let  the  court  decide  the  questions  involved,  both  of 
law  and  fact,  unless  the  party  whose  request  is  refused  asks  to  go 
to  the  jury  upon  the  questions  of  fact.* 

Where  defendant's  motion  to  direct  v.  Waldron,  83  N.  Y.  582,  affirming  9 
a  verdict  is  overruled  and  lie  elects  to  N.  Y.  Wklj.  Dig.  219;  Dillon  v.  Cock- 
stand  thereon,  he  waives  anj  previous  croft,  90  N.  Y.  6^9;  Stratford  v,  Jones, 
errors  in  the  admission  of  evidence,  and  97  N.  Y.  586;  Van  Aernam  v.  Blei- 
cannot  complain  of  the  action  of  the  stein,  los  N.  Y.  555,  reversing  3a  Hun 
court  in  directing  a  verdict  for  the  (N.  Y.)  316;  Provost  v.  McEncroe,  loa 
plaintiff  unless  he  asks  to  go  to  the  jury,  N.  Y.  650;  Kirtz  v.  Peck,  113  N.  Y. 
or  the  verdict  is  contrary  to  the  evi-  322 ;  National  City  Bank  v,  Westcott, 
dence,  for  unless  it  is,  the  error  is  not  118  N.  Y.  468;  Sutter  v.  Vanderveer, 
prejudicial.  Battis  v.  McCord,  70  122  N.  Y.  652,  47  Hun  (N.  Y.)  366; 
Iowa  46.  Reck  v.  Phenix  Ins.  Co.,  130  N.  Y. 

To  deny  such  a  request  when  prop-  160;  Penn  Yan  First  Nat.  Bankt*.  Mc- 

erly  made  is  error.     Howell  v.  Wright,  Connell  (Supreme  Ct.),  17  N.  Y.  Supp. 

122  N.  Y.  667;  Thompson  tr.  Simpson,  4:12. 

128  N.  Y.  270;  Shultes  v.  Sickles,  147  "  In  such  a  case  the  only  questions 

N.  Y.  704.  reviewable  on  a  motion  for  a  new  trial 

1.  A  charge  in  the  following  words:  are  those  raised  by  exceptions  taken 
'*I  think  I  ought  to  say  to  the  jury  that  on  the  trial,  and  the  question  whether 
under  no  circumstances  does  the  testi-  the  decision  of  any  question  of  fact 
mony  justify  [the  inference]  that  there  necessarily  involved  in  the  direction  of 
was  a  conspiracy  entered  into  between  a  verdict,  was  without  evidence  to  sup- 
the  brothers  for  the  purpose  of  defraud-  port  it.''  Banker  v,  Knibloe,  69  Hun 
ing  these  creditors  of  John  Clyne,"  is  (N.  Y.)  539;  Frecking  v.  RoUand,  33 
not  a  mere  opinion,  but  a  peremptory  N.  Y.  Super.  Ct.  499;  Bunge  v,  Koop, 
instruction  to  find  a  verdict.     Kellogg  5  Robt.  (N.  Y.)  21. 

V.  Clyne,  12  U.  S.  App.  174.  In  Roberts  v,  Cobb,  31  Hun  (N.  Y.) 
Instructions  given  in  the  case  ex-  150,  affirmed  in  103  N.  Y.  600,  the 
amined,  and  held  to  be  proper  ex-  action  of  the  trial  court  directing  a  ver- 
preasions  of  the  court's  opinion  of  the  diet  for  the  defendant  was  held  erro- 
evidence  and  not  binding  instructions  neous,  and  the  court  said:  "  Since  the 
to  return  a  verdict  of  guilty.  Com.  case  was  submitted  as  involving  ques- 
ts. Orr,  138  Pa.  St.  276.  tions  of  law  only,  the  plaintiff  should 

2.  Hagaman  v.  Burr,  41  N.  Y.  Su-  have  judgment  absolute  for  the  amount 
per.  Ct.  423 ;  Thompson  v.  Liverpool,  of  the  note,  interest,  and  costs." 

etc..  Steam  Co.,  44  N.  Y.  Super.  Ct.  It  seems  not  to  be  required  of  the 

407 ;  Benjamin  v,  Welch,  73  Hun  (N.  court  to  decide  the  questions  of  fact. 

V.)  371;    Ropes  V.  Arnold,   81   Hun  It  may  refuse  both  requests  for  the  di- 

(N.  Y.)  476;    Schram  v.  Werner,  81  rection  of  a  verdict,  and  submit  the 

Hun  (N.  Y.)  561;  Fogarty  v.  Hook,  case  to  the  jury.     Lake  Superior  Iron 

84  Hun  (N.  Y.)  165;  Mann  v.  National  Co.  r.  Drexel,  90  N.  Y.  87. 

Linseed  Oil  Co.,  87  Hun  (N.  Y.)  558;  The  rule  does  not  apply  where  there 

Blass  V.  Terry,  87  Hun  (N.  Y.)  563;  is   an   uncontroverted   state    of    facts. 

Xagerquistv.  U.  S.  Industrial  Ins.  Co.,  Anderson  xu  Grand  Forks  First  Nat. 

99  Hun  (N.  Y.)  25;  Collins  v.  Burns,  Bank,  4  N.  Dak.  182. 

N.  Y.  I ;    Leggett  v.  Hyde,  58  N.  In  Calder  v.  Crowley,  74  Wis.  157, 


% 


272;  Colligan  V,  Scott,  58  N.  Y.  the  point  was  raised  but  not  decided. 
670;  Koehler  v,  Adler,  78  N"  Y.  287;  The  opinion  of  the  court  was  that  it 
Ormes  V.  I>auchy,82N.Y.443;Briggs    would  be  slow  to  hold  that  a  party 
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The  Baqmeit  to  Oe  to  the  Jury  must  specifically  point  OUt  the  ques- 
tions of  fact  upon  which  its  judgment  is  desired.^ 

8.  Bendition  of  Verdict. — It  seems  to  be  an  open  question 
whether,  where  the  case  is  a  proper  one  for  the  direction  of  a 
verdict,  the  formal  verdict  of  the  jury  can  be  dispensed  with  and 
the  verdict  entered  up  by  the  court,  or  judgment  without  the 
rendition  of  the  verdict  entered.* 

thereby  waived  his  right  to  have  the  Thej  might  have  waived  that  right, 

questions  of  fact  passed  upon  bj  the  but  it  could  not  be  taken  away  bj  the 

jury.     Contra^  Farnum  r.  Davidson,  3  court.     Upon  the  trial,  if  all  the  facts 

Cush.    (Mass.)    232;    Wombough    v,  essential  to  a  recovery  were    undis- 

Cooper,  2  Hun  (N.  Y.)  428,  4  Thomp.  puted,  or  if  they  so  conclusively  estab- 

&  C.  (N.  Y.)  586;  Kelly  v.  McGehee,  lished  the  cause  of  action  as  to  have 

137  Pa.  St.  443,  26  W.  N.  C.  (Pa.)  493;  authorized  the  withdrawal  of  the  case 

Potts  V.  Wallace,  146  U.  S.  689.  altogether  from  the  jury,  by  aperemp- 

1.  Waters  v.  Marrin,  13  Daly  (N.  tory  instruction  to  find  for  plaintiffs, 
Y.)57;  Van  Akin  v.  Caler,  48  Barb,  it  would  still  have  been  necessary  that 
(N.  Y.)  58;  Groves  v.  Acker,  85  the  jury  make  its  verdict,  albeit  m  con- 
Hun  (N.  Y.)  492;  Collins  x\  Burns,  formity  with  the  order  of  the  court." 
63  N.  Y.  I,  affirming  Tfi  N.  Y.  Super.  So  in  Jr««.f<w,  where  a  poll  of  the 
Ct.  518;  Mayer  r.  Dean,  115  N.  Y.556,  jury  is  demanded  on  such  a  verdict, 
reversing  ^  N.  Y.  Super.  Ct.  315.  the  court  cannot  refuse  the  demand; 

Where,  under  such  circumstances,  the  nor  accept    the  verdict    and    render 

court  directs  a  verdict  for  the  reason  judgment    thereon    if  any  juror  an- 

that  certain    facts,   specifying  them,  nounces  on  the  poll  that  it  is  not  his 

are  undisputed,  and  the  party  against  verdict.     Maduska  r.  Thomas,  6  Kan. 

whom  the  direction  is  made  requests  155;  Thornburgh  t;.  Cole,  27Kah.  490; 

to  go  to  the  jury  upon  the  *'  questions  Bowman  v.  Wheaton,  2  Kan.  App.  581. 

of  fact  in  the  case,"  the  request  is  In  Cahill  v.  Chicago,  etc.,  R.  Co.,74 

sufficiently  specific.     Yale  v.  Dart,  26  Fed.  Rep.  285,  on  the  trial  of  which. 

Abb.  N.  Cas.  (N.  Y.  C.  PI.)  469,  and  below,  the  refusal  of  some  jurors  to 

note.  obey  the   court'A  direction  attracted 

Where  the  direction  of  a  verdict  for  considerable    attention    and     caused 

the  adverse  party  is  the  only  denial  much  comment,  the  court  of  appeals 

made  by  the  court  of  the  request  to  go  says :  "  The  authority  and  duty  of  a 

to  the  jury,  an  exception  to  such  direc-  jud&^e  to  direct  a  verdict  for  one  party 

tion  will   raise    the    question   of  the  or  the  other,  when,  in  his  opinion,  the 

justice  of  the  request.     Yale  v.  Dart,  state  of  the  evidence  requires  it,  is  be- 

26  Abb.   N.   Cas.  (N.  Y.  C.  PI.)  469,  yond  dispute;  and  it  is  not  for  jurors 

and  note.  to  disobey,  nor  for  attorneys  to  object, 

Only  the  facts  specified  In  the  re-  except  in  the  orderly  way  necessair  to 

quest  will  be  considered.     Spiridon  v,  save  the  right  to  prosecute  a  writ  of  er- 

Watson,   50  N.    Y.   Super.   Ct.   494;  ror.     The  conduct  of  the  juror  in  this 

Dounce    v,   Dow,  64    N.    Y.   411,   6  instance  was  in  the  highest  degree  rep- 

Thomp.  &  C.  (N.  Y.)  653.  rehensible,.and  might  well  have  sub- 

A   request  to  go  to  the  jury  comes  jected  him,  and  any  who  encouraged 

too  late  when  made  after  the  verdict  him  to  persist  in  his  course,  to  punish- 

has   been   returned   according  to  the  ment  for  contempt.     His  conduct  was 

direction    of    the    court     Howell    v,  in  violation  of  law,  subversive  of  au- 

Wright,  122  N.  Y.  667;  Carr  x\  SulH-  thority,  and  obstructive  of  the  orderly 

van,  68  Hun  (N.  Y.)  246;  Robbins  v.  administration  of  justice.     In  fact,  by 

Springfield  F.  &  M.  Ins.  Co.,  79  Hun  his  course,  he  put  in  jeopardy  the  in- 

(N.Y.)  117.  terests  which  he  assumed  to  protect, 

2.  In  Hodges  v.  Easton,  106  U.  S.  because  it  is  only  by  treating  the  case 
408,  the  court  says :  **  It  was  the  prov-  as  if  the  verdict  directed  had  l)een  re- 
ince  of  the  jury  to  pass  upon  the  issues  turned  that  we  have  been  able  to  reriew 
of  fact,  and  the  right  of  the  defend-  the  judgment  and  to  order  a  new  trial, 
ants  to  have  this  done  was  secured  by  We  deem  it  proper  to  observe  here  that 
the  Constitution  of  the  United  States,  it  is  not  essential  that  there  be  a  writ- 
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9.  Particular  Cases  Discussing  Facts  Eelatiye  to  Directing  Verdict. 
— In  the  notes  will  be  found  a  collection  of  cases^  where  the  rule 

ten  verdict,  signed  by  Jurors  or  by  a  Har.  &  G.  (Md.)  411;  Gray  v.  Crook, 

foreman,  and  we  have  no  doubt  that,  in  12  Gill  &  J.  (Md.)  236;  Hart  Mfg.  Co. 

cases  where  the  court  thinks  it  right  to  v.  Mann's  Boudoir  Car  Co.,  65  Mich, 

do  so,  it  may  announce  its  conclusion  564;  Aldine  Press  v.  Estes,  75  Mich, 

in  the  presence  of  the  jury  and  of  the  100;    Slade    v.    Lee,    94  Mich.    127; 

parties  or  their  representatives,  and  di-  Hoffman  v.   Richards,  98    Mich.  489; 

rect  the  entry  of  a  verdict  without  ask-  Utica  Ins.  Co.  v.  Badger,  3  Wend, 

ing  the  formal  assent  of  the  jury."  (N.  Y.)  103;  Livingston  v.  Roosevelt, 

Section  242,  Code  Civ.  Pro.  oi  Man-  4  Johns.  (N.  Y.)25i;   Irvin  v.  Irvin, 

iaua^  provides  for  nonsuit  as  a  remedy  142  Pa.  St.  272;  Huckestein  v.  Kelly, 

^*when,   upon   the  trial,  the  plaintiff  etc.,  Co.,  152  Pa.  St.  631;  Simrell  v. 

fails  to  prove  a  sufficient  case  for  the  Miller,  169  Pa.  St.  326. 

jury."     Under  this    provision,   when  Bonds. — Brown  v.  Cunningham,  8a 

the  court  directs  a  verdict  the  jury  is  Iowa    512 ;     Herrod    v.   State     (Ind. 

its  mere  passive  clerical  agent  to  an-  App.  1896),  43  N.  E.  Rep.   144;  Stil- 

nounce  its  conclusion  that  the  plaintiff  well  v.  Archer,  64  Hun  (N.  Y.)  169. 

has  thus  failed.     McKay  v,   Montana  Condltioiua  SolM.— Bond  v.  Brewer, 

Union  R.  Co.,  13  Mont.  15.  96  Ga.  443. 

InNoyesv.  Hewitt,  i8Wend.  (N.Y.)  Ckmaplraoy   to    Deflraud. — Russell  v. 

141,  it  is  said :  "  From  the  return  of  the  Post,  138  U.  S.  425 ;  Percival  v.  Har- 

justice  it  is  probable  he  erred  in  point  res,  142  Pa.  St.  369. 

of  form  in  directing  the  defendant  to  Ctontraots. — Leopold  i;.  Salkey,  89  111. 

be  discharged  without  a  formal  verdict,  412;    Stokes  v,  Mackay,  82  Hun  (N. 

instead  of  directing  the  jury  to  dis-  Y.)  449;  Malone  v.  Philadelphia,  etc., 

charge  him  by  immediately  finding  him  R.  Co.,  157  Pa.  St.  430. 

not  guilty.     But  the  jury  had  no  dis-  Ckmvenioii. — Pollev  v,   Lenox  Iron 

cretion  on  the  subject,  and  if  they  had  Works,  4  Allen  (^fass.)  329;  Ingalls 

refused  to  find  a  verdict  discharging  v.  Herrick,  108  Mass.  351 ;  Dempsey 

him  under  such  direction  of  the  court,  v,  Gardner,  127  Mass.  381. 

even  their  decision  would  have  been  OorporaUoni. — Washer  v.  Allensvi lie, 

reversed  upon  certiorari.   It  was,  there-  etc.,  Turnpike  Co.,  81  Ind.  78. 

fore,   a  mere  technical   error  in  the  Onstonu  IHitlea. — Hedden  v,  Iselin, 

Justice  to  discharge  the  defendant  him-  142  U.  S.  676. 

self,   instead  of  directing  the  jury  to  Damairas — Rogers    v.   Brooks,    105 

find  him  not  guilty  for  want  of  any  Ala.  549;  Taylor  v.  Smith,  104  Ala. 

evidence  against  him.  "  537;  Central  R.,  etc.,  Co.  v.  Ingram, 

Where  one  is  entitled  to  the  direc-  95  Ala.  152;  McGrath  v,  Detroit,  etc., 

tion  of  a  verdict  it  is  not  a  substantial  R.  Co.,  57  Mich.  555;  Walton  v.  Wa- 

error  that  instead  of  doing  so  the  court  bash  Western,  etc.,  R.   Co.,   32   Mo. 

ordered  judgment  on  plaintiff's  mo-  App.  634;  Rogers  v.  Judd,6  Vt.  191. 

tion.     Duluth  Chamber  of  Commerce  Deceit. — Lindauer   v.  Gray,   18  111. 

V,  Knowlton,  42  Minn.  229;  Engrer  v.  App.  209. 

Ohio,  etc.,  R.  Co.,  142  Ind.  618.  Deposit,  Action  to  Recover. — Molloner 

In  Gammon  v.  Abrams,  53  Wis.  323,  v.  State  Bank,  8  Misc.  Rep.  (N.  Y. 

it  is  held  that  the  court,  having  the  City  Ct.)  512. 

power  in   a    proper   case  to  direct  a  Qeetment. — Whitford  v.  Drexel,  118 

verdict,  certainly  has  "the  power,  in  111.  600;   Auburn  v,  Goodwin,  128  111. 

a    more  direct  manner,  to  reach  sub-  57;  Meikel   v.   Greene,  94   Ind.   344; 

stantially  the  same  result  by  finding  Woods    v.  Mains,   1    Greene    (Iowa) 

the    fact  upon    the    undisputed    evi-  275;  Dubois  v,    Campau,    24    Mich, 

dence,     for     itself,      and     rendering  360;  Overbagh  v.  Patrie,  8  Barb.  (N. 

judgment    accordingly.*'  Y.)   28;    Witcher  v,  Holland   Water- 

1.  Accord  and  Batiflflaotion.— Hutt  v.  Works    Co.,   66    Hun    (N.   Y.)  619; 

Bruckman,  55  111.  441.  ^^^^  '^^'  Begg,  56  Wis.  ^34. 

Awrignment  for  Benefit  of  Oreditore. —  Ttand  and  Mlatake. — Gordon  v.  But- 

Fay  v.  Jenks,  78  Mich.  304.  ler,  105  U.  S.  553;  U.  S.  v.  Chidester, 

AMmmiwlt.  —  Dushane  v.   Benedict,  iao  U.  S.  49;  Fairburn  v.  Goldsmith, 

120  U.  S.  630;   Smith  V,  Edwards.  2  58  Iowa  339;  Vickers  v.  Woodruff,  78 
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for  the  direction  of  a  verdict  has  not  been  discussed,  but  it  is 
decided  that  such  a  direction  should,  or  should  not,  have  been 

Iowa  400;  Densmore  v.  Hinchman,  76  Michigan, — Kelly    v.   Hendrie,    26 

Mich.  335;  Orrendert;.  Chaffin,  109N.  Mich.   255;    Michigan   Cent.  R.  Co. 

Car.  422;    Fitzgerald  v.  Hart  (Tex.  %\  Campau,  35  Mich.  468;  Palmer  v. 

Civ.  App.  1892),  23  S.  W.  Rep.  933.  Harrison,  57  Mich.  182;  Williams  v. 

GAmbUiic  Contracts.  —  Roundtree  v.  Grand   Rapids,  59  Mich.  51;    Potter 

Smith,  108  U.  S.  269.  v.  Flint,  etc.,    R.   Co.,  62  Mich.  22; 

Gandilmiant. — Treusch  c;.  Ottenberg,  Novock  v.  Michigan   Cent.   R.  Co., 

6  U.  S.  App.  403.  63  Mich.  121  ;   Wi'tse  v.  State  Road 

Land Oontraeti.— Atkinson  v,  Scott,  Bridge  Co.,  63  Mich.  639;  Gonlin  -v. 

36  Mich.  19.  Canada  Southern  Bridge  Co.,  64  Mich. 

Uft  iBsoranos.  —  Campbell   v.   Pre-  190;    Melzer  r.  Peninsular  Car  Co., 

ferred  Mut.  Ace.  Assoc.,  172  Pa.  St.  76  Mich.  94;  Marquet  v.  La  Duke,  96 

6z;   Ward  v.   Metropolitan    L.  Ins.  Mich.  596;  Little?'.  Grand  Rapids  St. 

0.,  66  Conn.  227.  R.  Co.,  78  Mich.  205;  Adams  tr.  Iron 

HsolMiilo's  LUn.— Mejer  v.  Broad-  Cliffs  Co.,  78  Mich.  271. 

well,  83  Mo.  571.  Jfs.f«f>jf//f.~  Capitol  Citj    Oil 

OwiiMahip   of  OhatUls.  —  Smart   v.  Works  v.  Black,  70  Miss.  8. 

Hodges,  105  Ala.  634;  Dailey  v.  Lin-  Missouri, — ^Taylor  v.  Scherpe,  etc., 

nehan,  39  Minn.    346;    Stoddart   v.  Architectural  Iron  Co.  (Mo.  1896),  34 

Price,  143  Pa.  St.  537.  S.  W.  Rep.  581;  O' Hare  v.  Chicago, 

Partnerriilp. — Nicholaus  tr.  Thielges,  etc.,  R.  Co.,  95  Mo.  662. 

50  Wis.  491.  Pennsylvania,  —  Pennsjrlvania     R. 

Pvnoiial  Ja^mj —  United  States, —  Co.  v,  Beale,  73  Pa.  St.  504;  Bamion 

Hajes  V,  Michigan  Cent.  R.  Co.,  iii  v.  Luts,  158  Pa.  St.  166;  Jackson  v. 

U.   S.   228;  Pennsylmnia   R.  Co.    v.  Pittsburgh,  etc..  Traction  Co.,  159  Pa. 

Green,   140  U.    S.   49;    Aerkfets  v,  St.  399;  Shaw  tF.  Philadelphia,  159  Pm. 

Humphreys,  145  U.  S.  418 ;  Lincoln  v,  St.  487 ;  Rosevere  v,  Osceola  Mills,  169 

Power,  151  U.S.  436;  Chicago,  etc..  Pa.  St.  555. 

R.  Co.  V,  Hoedling,  10  U.  S.  App.  423 ;  Wisconsin.  — Gunn    v.  Wisconsin, 

New  Orleans, etc.,  R. Co.  O.Schneider,  etc.,  R.  Co.,  70  Wis.  203;  Seefeld  v. 

13  U.  S.  App.  655.  Chicago,  etc.,   R.  Co.,  70  Wis.   2*6; 

./l/ff^ma.-^Louisville,  etc.,  R.  Co.  Winstanley  v.  Chicago,etc.,  R.  Co.,72 

V,  Perry,  87  Ala.  392 ;  Louisville,  etc.,  Wis.  375 ;  Duame  r.  Chicago,  etc,  R. 

R.  Co.  V.  Davis,  91  Ala.  487 ;  Mont-  Co.,  72  Wis.  523 ;  ]ones  v.  Sutherland, 

gomery  v,  Wright,  72  Ala.  4x1 ;  Kansas  91  Wis.  587. 

City,  etc.,  R.  Co.  v.  Smith,  90  Ala.  25.  West  Virginia. — Knight  v.  Cooper, 

Iowa, — Milne  v.  Walker,  59  Iowa  36W.Va.  232;Schulta  v.C.C.Thomp- 
186;    Smith  V,  Chicago,  etc.,  R.  Co.,  son  Lumber  Co.,  91  Wis.  626. 
55  Iowa  36;  Luce  v,  Chicago,  etc.,  R.  England, -^Doyle  v,  Wragg,  x  F.  & 
Co.,  67  Iowa  75 ;  Nelson  v.  Chicago,  F.  7. 
etc.,  R.  Co.,  73  Iowa  576.  Pranlasofy  Kotas. — Seaton  v.  Hinne- 

Illinois, ^^erke  v,  Fancher,  158  111.  man,  50  Iowa  39^ ;  Dickson  v,  Harris, 

75 ;  Chicago,  etc.,  R.  Co.  v,  Adler,  28  60  Iowa  727 ;  Northborough  v.  Wood, 

11.  App.  102  ;  Whalen  v,  Illinois,  etc.,  142  Mass.  551 ;  Dudgeon  v,  Haggart, 

R.,  etc.,  Co.,  16  111.  App.  320.  X7  Mich.  273;  Burroughs  v.  Ploof,  73 

Indiana, — McClaren  v.   Indlanapo-  Mich.  607;  Samuel  v.  Potter,  28  Mo. 

lis,  etc.,  R.  Co.,  83  Ind.  319;  Lamport  App.  365;  Taylor  v.  Short,  38  Mo. 

V,  Lake  Shore,  etc.,  R.  Co.,  142  Ind.  App.   2x ;    Lichty  v.  Moore,  38  Neb. 

269 ;  Pennsylvania  Co.  v*  McCormack,  269;  McKinney  v.  Hopwood,  46  Neb. 

131  Ind.  250;  Rush  V,  Coal  Bluff  Min.  871;  Canajoharie  Nat.  Bank  v,  Diefen- 

Co.,3it  Ind.  135.  dorf,  123  N.  Y.  191. 

Kansas.— KeUey  v.  Ryus,  48  Kan.  Qulatliig  Tltte.— Messibk  t^.  Midland 

120.  R.  Co.,  128  Ind.  8t. 


I 


Kentucky.  —  Lexington,  etc.,  Min.        BaooTsrlng  Monejr  Paid  bjr 

Co.  V,  Huffman  (Ky.  1895),  3^  S.  W.  Case  v.  Williams,  a  Coldw.  (Tenn.)  239. 
Rep.  6x1.  BsooTsirliiir  Talias  of  Itoods.— Schmidt 

Af a##aolirjtf//5.— Callahan  v.  Bean,  v,  Chicago,  etc.,  R.  Co.,  90  Wis.  504. 
9  Allen  (Mast.)  40X.  Kant,  AeUon   to  Baoow.r-Giiest  «• 
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granted  upon  the  facts  involved  in  each  case. 

Burlington  Opera- House  Co.,  74  Iowa  Trespass  on  tlie    Case.  —  People   v, 

457;  Kline  v.  Hanke,  14  Mont.  361.  Wakeley,  62  Mich.  297;  Hoar  v,  Mer- 

Beplevln. — McManus  v.  Mills,  19  111.  ritt,  62  Mich.  386;  Kirtland  v,  Mont- 

App.  398;  Hood  i;.  Judkins,  6x  Mich,  gomery,    i  Swan  (Tenn.)  453;    Bax- 

575;  Gamble  v,  Ross,  88  Mich.  315.  ter  v,  Winooski  Turnpike  Co.,  22  Vt. 

Scire  Facias.  —  Codding  v.   Wood,  114. 

112  Pa.  St.  371;  Horn  f.  Hutchinson,  Trespass  to  Try  Title. — Corleyv.  Renz 

163  Pa.  St.  435.  (Tex.  Civ.  App.  1894),  24  S.  W.   Rep. 

Seduction. — Mercer  v.  Walmslej,  5  935. 

Har.  &  J.  (Md.)  27.  Trover.  —  Coale    v.    Harrington,    7 

Bhertirs Interpleader. — Heeret^.  Penn  Har.  &  J.  (Md.)  147. 

Nat.  Bank,  160  Pa.  St.  314.  UnlawAil    Attaeiimeiit.  —  Hunter    9. 

Stakeholder,  Beoorer  Money  from. —  Penland  (Tex.  Civ.  App.  1895),  32  S« 

Storey  v.  Brennan,  15  N.  Y.  524.  W.  Rep.  421. 

Sabaorlption. — Wrought  Iron  Bridge  Use    and    Ooonpatlon. — Hickman   tr. 

Co.  V.  Greene,  53  Iowa  562;  Hale  v.  Machin,  4  H.  &  N.  716. 

Ripp,  32  Neb.  259;  Presbyterian  Soc.  Vendor's  Iien.-*McGregor  v.    Sixna 

V,  Beach,  74  N.  Y.  73,    reversing  8  (Tex.  Civ.  App.  1896),  33  S.  W.  Rep. 

Hun  (N.  Y. 3644.  1014. 

Title  to   Rati  Bstato.-— Johnston  v.  Warranty. — Shippen  v.  Bowen,  las 

Luling    Mfg.   Co.    (Tex.   Civ.   App.  U.  S.  575. 

1894),  24  S.  W.  Rep.  996.  Wllla.— Smith  v,  Hutchinson,  83  Mo. 

Tort.  —  Phelps   v.    Cutler,  4   Gray  683. 

(Mass.)  137.  Wosk  Done  and  Kateilals  FnmUlied. 

Tkvspass.  —  Frederick  v.  Lansdale,  — Morrison    v.  Whiteside,    17    Md. 

156  Pa.  St.  6x3.  459. 
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DISBARMENT  AND  SUSPENSION  OF 

ATTORNEYS. 

By  Jambs  Love  Hopkins. 

I  BinVITIOV  AHD  VATVBX  07  THE  PBOGEEDIVeS,  708. 
H  PXOCSSBIVOS  A0AXV8T  ATTOBHEYS  A8  OBDIVABT  COV- 

TsiaroBs,  709. 
ZU  PBOcsEDnros  aoaxvst  Attobhbts  ab  QniCBBs  of  thb 

COVBT,  710. 

1.  At  Common  Law,  710. 

2.  Under  Statutes,  J II, 

IV.  The  Aoousatioe,  712. 

1.  IVko  may  Make,  713. 

2.  Requisites,  713. 

y.  The  Citatioe,  714. 
YI  The  Answeb,  715. 

1.  Time  to  Answer,  7 1  J. 

2.  Contents,  715. 

YH  The  HEABnro,  715. 
ym.  The  Decbee,  717. 

1.  Form,  717. 

2.  Effect,  717. 

IX.  Beyiew  07  THE  Peogeedivgii;  718. 

1.  New  Trial,  718. 

2.  Writ  0/ Error  or  Certiorari,  718. 

3.  Appeal,  718. 

4.  Mandamus,  719. 

5.  Prohibition,  720. 

L  BEEDTITIOE  AHD  VATUBE  07    THE  PBOCEEBIHOS — IMIaltloiif. — 

Disbarment  and  suspension  are  the  methods  by  which  courts 
discipline  their  attorneys.  They  are  sought  by  the  same  proce- 
dure, and  differ  only  in  degree.    Disbarment  is  the  revocation,  by 
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Piooeedtngs.     DISBARMENT  AND  SUSPENSION     Proceedinge. 

a  court,  of  the  right  of  an  attorney  to  practice  before  it.  Suspension 
is  temporary  extinguishment  of  that  right.  Both  are  based  upon 
the  peculiar  franchise  of  attorneys  as  officers  of  the  court.^ 

The  Prooeeding  is  CiTil  in  its  nature,  and  collateral  to  any  criminal 
prosecution  by  indictment.  It  is  not.  for  the  purpose  of  punish- 
ment, but  for  the  purpose  of  preserving  the  courts  of  justice  from 
the  official  ministration  of  persons  unfit  to  practice  in  them.* 

n.   PSOCEEDnrOS  AOAXVST  ATTOBHEYS  A8    OBDIVABY  COKTEKirOBS 

— ^ower  of  Court. — Unless  attorneys  are  by  statute  specifically  ex- 
empted from  the  common-law  power  of  the  courts  to  punish 
summarily  for  contempts  committed  in  facie  curice^  an  attorney 
who  so  offends  may  be  punished  instanter,  and  may  be  sentenced 
forthwith.*     This  power  to  punish  attorneys  as  well  as  others  for 

1.  Judicial  Power. — ^The  admission  or  Contempt  and  Canae  for  Diabarment 
exclusion  of  attorneys  at  law  is  not  the  Diattngnlslied. — *'  The  purpose  of  pro- 
exercise  of  a  mere  ministerial  power,  ceedings  for  contempt  and  those  for 
It  is  the  exercise  of  the  judicial  power,  disbarment,  and  the  powers  and  duties 
Ex  ^  Garland,  4  Wall.  (U.  S.)  333,  of  courts  in  connection  therewith,  must 
citing  Matter  of  Cooper,  22  J^.  Y.  81,  not  be  confused.  The  former  may  be 
and  jBx ^.  Secombe,  19  How.  (U.S.)  9.  termed  a  police  regulation  or  power, 

2.  Bradley,  J.,  in  £x  p.  Wall,  107  U.  for  the  protection  of  the  court  from 
S.  265,  13  Fed.  Rep.  814.  The  proceed-  present  direct  interference  and  annoy- 
ing is  also  held  to  be  a  civil  action  in  ance  in  a  trial  or  proceeding  taking 
Texas.     Scott  v.  State,  86  Tex.  321.  place  before  it;  the  latter  is  intended 

The  Ck>mmon-law  View  of  Its  Nature. —  to  protect  generally  the  administration 
At  common  law,  striking  from  the  roll  of  justice,  to  save  the  legal  profession 
"is  not  by  way  of  punishment ;  but  the  from  degradation  by  unworthy  mem- 
court  on  such  cases  exercise  their  dis-  bership,  and  to  guard  the  interests  of 
creiion,  whether  a  man,  whom  they  litigants  against  injury  from  those  in- 
have  formerly  admitted,  is  a  proper  trusted  with  their  legal  business.  The 
person  to  be  continued  on  the  roll  or  power  to  act  in  connection  with  the 
not."  Lord  Mansfield  in  Bx  p,  Broun-  former  is  lodged  in  the  court  before  or 
sail,  Cowp.  829.  against  whom  the  offense  is  committed ; 

In  a  Num1)er  of  States  it  has  been  de-  authority  to  proceed  in  the   latter  is 

cided  that  the   proceeding  is  criminal,  possessed   exclusively'  by  the   tribunal 

quasi  CTiTmr\K\yOTSui  mier is,    Thomas  authorized  to  grant  licenses  admitting 

V.  State,  58  Ala.  365  ;  People  v.  Turner,  to  the  profession  ;  the  former  is  pun- 

I  Cal.  143 ;  State  v,  Clarke,  46   Iowa  ished   by   fine  or  imprisonment,   and 

155 ;    In  re  Peyton's  Appeal,  12  Kan.  in   many  instances  the   proceeding  is 

398 ;  In  re  Baluss,  28  Mich.  507 ;  In  re  summary  and  largely  ex  parte;  the  sole 

Bowman,  7    Mo.  App.  569;    State   v.  penalty  in  connection  with  the  latter 

Tunstall,  51  Tex.  81.     But  see  Scott  i^.  is   a  prohibition    from    practicing    in 

State,  86  Tex.  321.  courts  of  record,  and  this  judgment  can 

For  Judicial  Mlseondnet. — ^The  pro-  only   be  entered   upon    notice  of  the 

ceeding    for    disbarment    is    not    the  charge  preferred  and  a  full  hearing  in 

proper  manner  in  which  to  seek  the  defense,   ample    time   for  preparation 

removal  of  a  judge  for  misconduct  in  being  given  and  all  legitimate  testimony 

his  judicial  capacity.     People  v.  God-  being  allowed  and  considered.     A  con- 

dard,  11  Colo.  259.  tempt  may  constitute  ground   for  dis. 

8.  Neel  v.  State,  9  Ark.  259;   Red-  barmen t,  but  it  by  no  means  follows 

man  v.  State,  38  Ind.  205;  Ex  p,  furtis,  that  the  cause  for*  disbarment  must  in 

3  Minn.   274;   State  v.   Leftwich,  41  all  cases  constitute  a  contempt."   Helm, 

Minn.  42 ;    Matter  of   Percy,  2  Daly  J.,  in  People  v.  Green,  7  Colo.  244. 
(N.  Y.)  530;  U.  S.  V,  Green,  3  Mason        Disbarment  and  Order  to  Refund  Money 

(U.  S.)  i^2 ;  Com.  v.  Dandridge,  2  Va.  Distingnlsbed. — The  jurisdiction  which 

Cas.  408.    See  also  article  Contempt,  the  court  assumes  over  members  of  the 

Tol.  4,  p.  764.  bar  on  motions  for  disbarment  is  to  be 
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contempts  committed  in  facie  curies  exists  in  all  courts  of  record, 
independent  of  statutory  authorization.^ 

Commitment. — In  all  such  cases,  however,  a  record  of  the  offense 
and  order  ior  its  punishment  should  be  made,^  and  the  matter  in 
which  the  offense  consisted  set  out  therein  * 

m.   PBOCEEDIKOS  A0AXV8T  ATTOUTSYS  A8  OFnCXSS  07  THE  COITBT 

— 1.  At  Common  Law. — At  common  law,  all  courts  of  general  juris- 
diction had  power  to  suspend  or  disbar  attorneys  practicing 
before  them.'  And  it  is  still  generally  held  that  the  power  exists 
independent  of  statutory  authority.' 


dUtinguithed  from  the  jurisdiction  in  Vermont, — Rudd  v.  Darling,  64  Vt 

granting  a  summary  order  to  pay  over  456. 

money  alleged  to   be   wrongtully  de-  United  States. — Respublica  v.   Os- 

tained.     Dean   v.  Bigelow,    19   D.  C.  wald,  i  Dall.  (U.S.)  319;  U.  S.  v.  Hud- 

57a    See  also  articie  Attornbys,  vol.  son,  7  Cranch  (U.  S. )  32 ;  Anderson  v. 

3,  p.  104.  Dunn,  6  Wheat.  (U.  S.)  204;  U.  S.   r. 

DlBtMurmant  and  Bnipeniion    IMittii-  New  Bedford  Bridge,  i  Woodb.  &  M. 

ffiitSbed.^Suspension  is  imposed  where  (U.  S.)  440;  Ex  p.  Robinson,  19  Wall, 

the  gravity  of  the  offense  does  not  jus-  (U.  S.)  513;  In  re  Terry,   128  U.   S. 

tifj  disbarment.    In   re  Stephens,  84  289;  Sa^in,  Petitioner,  131   U.  S.  267. 

Cal.  77.  See  also  Am.  &  Eng.  Encyc.  of  Law, 

Apolosy  as  a  Penalty  flbr  Ckmtsnipt. —  article  Contempt. 

An  apology  for  a  contempt  for  which  a  S.  State  v.  Matthews,  37  N.  H.  45a 

fine  has  been  imposed  upon  and  paid  8.  Ex  p.  Write,  65  Ind.  504. 

by  an  attorney,  cannot  be  required  as  4.  The  BaiUact  BngUBH  Statute,  that 

a  condition  of  his  right  to  practice  in  of  Westminster  i  (3    Edw.  I.,  c.  29), 

court.    State  v,  Sachs,  2  Wash.  373,  26  provided  that  *'if  any  Serjeant,  pleader 

Am.  St.  Rep.  857.  or  other,  do  any  manner  of  deceit  or 

1.  Arkansas, — Neel  v.  State,  9  Ark.  collusion  in  the  King's  Court,  or  to  be- 

259;  State  I/.  Morrill,  16  Ark.  384.  guile  the  court  or  the   part}',  and  be 

CoffMtfc^icff/.— Middlebrook  v.  State,  thereof  attainted,  he  shall  be  impris- 

43  Conn.  257.  oned  for  a  year  and  a  daj',  and  from 

Illinois r-^\zr}L  v.  People,  i  111.  340,  thenceforward  shall  not  be  heard  to 

12  Am.  Dec.  177;  Stuart  f^.  People,  4  plead    in    that    court    for  any   man." 

111.  395;  People  V,  Wilson,  64  111.  195.  This  act  was  said  by  Lord  Coke  to  be 

Indiana, — State  v.  Tipton,  I  Blackf.  in  affirmance  of  the  common  law.    2 

(Ind.)  166.  Inst.  I,  213. 

Iowa, — Skiff  V.  State,  2  Iowa  5^0.  And  see  in  general  In  re  Martin,  6 

Maine, — Morrison  v,  McDonald,  21  Beav.  337;  Rex  v.  Bach,  9  Price  349 ; 

Me.  550;  Mariner  v.  Dyer,  2  Me.  165.  -i?*  A  Fisher,  9  Price  694;  i  Tidd's  Pr. 

Mississippi,  —  Ex  p.    Adams,    25  89;  Butler  v.  People,  2  Colo.  295;  In  re 

Miss.  883.  Woolley,   11   Bush    (Ky.)   95;   Ex  p. 

Nebraska, — Kregel  v,  Bartling,  23  Biggs,  64  N.  Car.  202;  In  re  Hirst,  9 

Neb.  848.  Phila.   (Pa.)  216;  State  v.  Holding,  i 

New  Hampshire. — State  v,  Copp,  McCord  (S.  Car.)  379;  Watson  v.  Cit- 

15  N.  H.  212;  Tenney's  Case,  23  N.  izen*8  Sav.  Bank,  5  S.  Car.  159;   Ste- 

H.  162;  State  V,  Matthews,  37  N.   H.  phens  v.  Hill,  10  M.  &  W.  30;  In  re 

450.  Moore,  64  N.  Car.  398. 

New    Tork. — Yates  v,   Lansing,  9  nilnols. — In   Illinois  it  is  held   that 

Johns.  (N.  Y.)  395,  6  Am.  Dec.  290.  the  circuit  courts  are  without  jurisdic- 

Nortk    Carolina, — State   v.  Wood-  tion   to  disbar  an  attorney.     Winkel- 

fin,  5  Ired.   (N.  Car.)    199;   State  v.  man  v.  People,  50  111.  449. 

Aiken,  113  N.  Car.  651.  5.   California, — Cohen  v. Wright,  23 

Ohio, — State  v.  Hand,  9  Ohio  42.  Cal.  293. 

Oregon. — State  v.  WInton,  11  Ore-  Kansas, -^In  re  Peyton's  Appeal,  13 

gon  456.  Kan.    398;  Farlin  v.    Sook,   30  Kan. 

P^ifivjy/vaiifd.— Dickens'    Case,    67  401. 

Pa.  St.  169.  Kentucky. —KXct  v.  Com.,  18  B.  Mon. 
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Otlwr  tbMi  Statutory  CausM. — While  it  has  been  held  in  some  juris- 
dictions that  an  enumeration  of  the  grounds  of  disbarment  by 
statute,  deprives  the  court  of  the  power  to  disbar  for  causes  other 
than  those  so  specified,^  in  others  the  view  seems  to  be  that  such 
enumeration  of  causes  does  not  restrict  the  common-law  grounds 
for  and  power  of  disbarment.^ 

2.  Under  Statutes. — Acts  providing  for  the  disbarment  and  sus- 
pension of  attorneys  are  penal  in  their  nature,  and  must,  there- 
fore,  be  strictly  construed.* 

What  Court!. — But  where  the  statute  vests  the  power  to  disbar  or 
suspend  in  certain  courts,  a  court  not  specified  therein  has  no 
jurisdiction  to  act  in  such  matters.^ 

(Kj.)  47a;  Baker  v.  Com.,  10  Bush  66  N.  Car.   x;  £it  p.  Scbenck,  65  N. 

(Kv.)  592.  Car.  353. 

MicAigun,-^/n  re  ymi^f  I  hiich.  29^.  North  Dakota. — In    re    Eaton  (N. 

Mississippi.^Ex  /.  Brown,  i  How.  Dak.  1895),  63  N.  W.  Rep.  597. 

(Miss.)  303.  Procodiixe. — Wherever     disbarment 

Missouri, — State  v.  Clopton,  15  Mo.  and  suspension  have  been  made  the 

App.  589;   State  V,  Harber,  129  Mo.  subject     of     statutory     regulation,    a 

271 ;  In  re  Bowman,  7  Mo.  App.  569.  court  cannot  proceed  to  disbar  or  bus* 

Nebraska.-'StBXt  v.  Burr,  19  Neb.593.  pend  an  attornejr  bj  the  ordinary  proc- 

JVew  Tork. — Burr's  Case,  i  Wheel,  ess    of    contempt,    under    its    com- 

Crim.  Cas.  (N.  Y.)  503.  mon-law  powers,  but  its  proceedings 

Oregon^ — State  v,  Winton,  11  Ore-  must  foUow  the  order  prescribed  by 

gon  456,  50  Am.  Rep.  486.  statute.     State  v.  Start,  7  Iowa  499. 

Pennsylvania. — In    re    Davies,    93  Bx  p.  Smith,  28  Ind.  47 ;  Reillr  v.  Cav- 

Pa.  St.  X16,  39  Am.  Rep.  729;  Ser-  anaugh,  32  Ind.  214;  i?ff /.  Trippe,  66 

fass's  Case,  116  Pa.  St.  455;  Bn  /.  Ind.  531. 

Steinman,  95  Pa.   St.  220;    Austin's  S.  /«  rff  Mills,  i  Mich.  392;  State  v. 

Case,  5  Rawle  (Pa.)  204,  28  Am.  Dec.  Harber,  129  Mo.  271 ;  In  re  Bowman, 

657.  9  Mo.  App.  569.    And  see  State  v. 

Tennessee,  —  Smith    v.    State,    11  McClaugherty,  33  W.  Va.  250. 

Yerg.  (Tenn.)  228.  S.  Klingensmith  v.  Kepler,  41  Ind. 

Texas. — ^Dillon  v.  State,  6  Tex.  55 ;    341;  Matter  of ,  i  Hun  (N.  Y.)  321 ; 

Jackson  v.  State,  21  Tez.  668.  Thomas  v.  State,  58  Ala.  ^65. 

Virginia^ — JSx  f.  Fisher,  6  Leigh  C  State  v.  Laughlin,  73  Mo.  443,  r#- 

(Va.)  619.  versing  10  Mo.  App.  1. 

West  Virginia. — State  v.  McClaugh-  An  App«Uate  Cknixt  may  take  original 

erty,  33  W.  Va.  250.  lurisdiction  for  professional  misconduct 

United  States, — Bx  f.  Wall,  X07  U.  in  a  trial  court,  or  before  a  judge  there- 

S.  265,  13  Fed.  Rep.  814;  Jeffries  v.  of.    In  re  Whitehead,  38  Ch.  Div.  614; 

Laurie,  27  Fed.  Rep.  195 ;  Ex  f.  Gar-  People  v.  Green,  7  Colo.  237,  49  Am. 

land,  4  Wall.  (U.  S.)  333;   U.  S.  v.  Rep.  351.  And  in ///fii0f>  it  has  been  held 

Porter,  2Cranch  (C.   C.)  60;  Ex  p,  that  only  the  Supreme  Court  has  power 

Burr,  2   Cranch   (C.    C.)  379;   Bx  p.  to  disbar,  but  it  appears  that  the  Cir- 

Cole,  X  McCrarr  (U.  S.)  405.  cuit  Court  may,  on  proper  cause  shown, 

Bnglandj-^MnW  Case,  i  Mann.  392 ;  suspend  an  attorney  until  the  next  term 

Boyer  v,  Allen,  2  Barnes  42;   Anony-  of  the  Supreme  Court,  in  order  that 

mous,  6  Mod.  187,  Freem.  Rep.  74;  Ex  disbarment  proceedings  may  be  insti- 

/.  Hill,  2  W.  Bl.  991.  tuted  in  the  latter  court.    Winkelman 

1.  Indiana. — Exp.Smithy  28  Ind.  47;  v.  People,  50  111.  449;  People  v.  Palm- 

Reilly  v.Cavanaugh,32lnd.2i4;  J?»/.  er,  61  111.  255;  People  9.  uoodrich,  79 

Trippe,  66  Ind.  531.  111.  148. 

Missouri,-^St»te  v.  Foreman,  3  Mo.  A  Judge  in  Obamben  cannot  consider 

602 ;  but  see    In  re  Bowman,  7  Mo.  an  application  against  an  attorney  un* 

App.  569.  less  there  is  a  cause  in  court.    jSn  /. 

North  CaroUna.—KKoc  v.  Haywood,  Higgs,  i  D.  P.  C.  495. 
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17.  The  AGCU8ATI0V— 1.  Who  may  Make. — When  an  attorney  is 
charged  with  malpractice,  or  offenses  not  committed  within  the 
presence  and  personal  knowledge  of  the  court,  the  correct  mode 
of  proceeding  against  him  is  by  complaint  or  information  made 
on  the  oath  of  some  individual,^  although  courts  may,  on  their 
own  motion,  without  formal  complaint,  afiidavits,  or  petition, 
institute  proceedings  for  disbarment  or  suspension.^ 

In  Zndlaiia  it  is  held  that  a  court  Palmer,  6i  111.  355.  To  same  effect  see 
having  only  a  limited  and  special  juris-  Turner  v.  Com.,  2  Mete.  (Ky.)  619; 
diction,  such  as  a  criminal  court,  has  Rice  v.  Com.,  18  B.  Mon.  (Ky.)  483. 
no  authority  to  suspend.  Mattler  v.  An  attorney  -  general  may  institute 
Schaffner,  53  Ind.  245.  And  a  board  of  charges  in  the  Supreme  Court.  State 
county  commissioners  cannot  disbar  or  v.  Mullins,  129  Mo.  231.  The  attorney- 
suspend  an  attorney  from  practice  in  general  or  a  member  of  the  bar  on  his 
Indiana.  Garrigus  v.  State,  93  Ind.  own  motion  may  institute  the  proceed- 
239.  ing.     State  v.  Harber,  129  Mo.  271. 

m  WltooniiB  the  Circuit  Court  has  Oliarges  by  Bar  Aaaoclatlon. — A  bar 

jurisdiction  to  disbar  or  suspend   for  association  is  not  a  recognized  body,  as 

unprofessional  conduct  before  officers  such,  in  proceedings  to  disbar  an  attor- 

of  the  United  States  Land  Office.  In  re  ney,  and  cannot  control  the  prosecu- 

O ,  73  Wis.  621.  tion.    In  re  McCarthy,  42  Mich.  71. 

1.  Matter  of  Brewster,  12  Hun  (N.  And  in  Fairfield  Coun^  Bart;.  Taylor, 
Y.)  109;  Saxton  r.  Stowell,  11  Paige  60  Conn,  ix,  itwas  held  that  evidence 
(N.  Y.)  526;  Matter  of  Percy,  36  N.  Y.  from  the  records  of  the  bar,  of  the  ap- 
651 ;  Van  Rensselaer  v.  Akin.  22  Wend,  pointmentofthe  prosecuting  committee 
(N.  Y.)  549;  ^x/.  Burr,  9  Wheat.  (U.  in  disbarment  proceedings,  was  not 
S.)  529;  -ff*/.  Cole,  I  McCrary  (U.  S.)  necessary  to  give  the  Superior  Court 
406;  Walker  r.  Com.,  8  Bush  (Ky.)  86;  jurisdiction  of  their  charges  against  an 
Dickinson  v,  Dustin,  21  Mich.  561;  In  attorney,  as  it  was  a  matter  of  no  im- 
re  Orton,  54  Wis.  379;  People  v.  Pear-  portance  whether  they  acted  as  a  corn- 
son,  55  Cal.  472;  Strout  v.  Proctor,  mittee  or  as  individuals  in  preferring  the 
71  Me.  288;  Smith  n.  State,  1  Yerg.  charges.  In  Sanborn  v.  Kimball,  64  Me. 
(Tenn.)  229;  Perry  v.  State,  3  Greene  140,  and  Strout  v.  Proctor,  71  Me.  288, 
(Iowa)  551 ;/»  re  King,  3   N.   &   M.  the  charges   were  presented    by    the 

716,  28  E.  C.  L.  416;  Mx  /.  ,  2  county  bar. 

Dowl.  227.  Kentaoky. — A  proceeding  to  suspend 

Who  may  Briiig  Charges. — Under  the  an  attorney  for  not  paying  over  moneys 
English  Solicitors'  Act  of  1888  (51  &  collected  (ox  his  client,  under  Ky.  Gen. 
52  Vict,  c.  65),  %  13  and  rules,  the  Stat.,  c.  5,  art.  i,  J  10,  may  be' prose- 
right  to  apply  to  the  Committee  of  cuted  in  the  client's  name,  although  the 
the  Council  of  the  Incorporated  Law  statute  provides  that  the  attorney  for 
Society  in  respect  of  the  misconduct  of  the  Commonwealth  shall  attend  to  the 
a  solicitor  is  not  confined  to  clients  or  proceeding.  Wilson  v.  Popham,  91 
persons  injured  b^  such  misconduct,  Ky.  327,  12  Ky.  L.  Rep.  904.  See  also 
but  ma3'  be  exercised  by  any  person  Turner  v.  Com,,  2  Mete.  (Ky.)  619. 
who  alleges  that  it  has  taken  place.  Texas. — Under  an  act  providing  that 
In  re  A  Solicitor,  25  Q^  B.  Div.  17.  prosecutions   against   an   attorney   for 

The  proceeding  need  not  t)e  in   the  certain  offenses  "  may  be  instituted  by 

name  of  the  state.      It  is  the   right  and  motion  or  information  of  two  or  more 

duty  of  members  of  the  bar  to  file  the  practicing  attorneys,"  it  was  held  thiit 

necessary  information  against  any   at-  a  defendant  who  appeared  and  answered 

torney  who  is  guiltj'  of  improper'prac-  to  a  motion  made  by  but  one  attorney 

tices  in  his  profession.     In  re  Bowman,  waived  the  objection.  Jackson  v.  State, 

7  Mo.  App.  569,  reported  in  extenso,  8  21  Tex.  668. 

Cent.  L.J.  250.     Although  it  is  held  in  2.  Walker  v.  Com.,  8   Bush   (Ky.) 

Illinois   that   **  there  is  no  individual  86;  Dickinson  v.  Dustin,  21  Mich.  561. 

party  to  prefer  the  accusation ;  the  infor-  Matter  of  Brewster,  12  Hun  (N.  Y.) 

mation  is  presented   in  the  name  and  109.     Matter  of  Peterson,  3  Paige  (N. 

in   behalf  of  the   people."     People  v.  Y.)  510;  Jackson  t;.  State,  21  Tex.  668; 
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AMontion.      DISBARMENT  AND  SUSPENSION      Bequiaitai. 

2.  Beqniiites. — The  charges  should  be  specific,  direct,  and  posi- 
tive, setting  forth  in  terms  the  misconduct  complained  of.* 

VflriiLoatioii. — And  unless  good  and  sufficient  reason  is  shown  to 
the  contrary,  they  should  be  verified  by  the  affidavit  of  the 
accuser* 

State  V.  McClaugherty,  33  W.  Va.  250.  judicial  cognizance  of  its  roU  of  attor- 

Jn  re  Orton,  54  Wis.  379.  neys,  Bm  p.  Hodges,  i  Jur.  923;  Peo- 

1.  Alabama, — ^Thomas   v.  State,   58  pie  v,   Nevins,    i   Hill   (N.  Y.)    154; 

Ala.  365.  Bx  f.  King,  3  Dowl.  41 ;  yet  it  should 

Arkansas, — Beene  v.  State,  22  Ark.  be  stated  that  the  responcient  acted  in 

149.  his  professional  capacity  in  the  transac- 

California, — In  re  Cobb,  84  Cal.550.  tions  complained  of.     Pole  v.  Groves, 

Florida, — State  v.  Kirke,  12  Fla.278;  4   Jur.  339,  i  Scott  N.  R.  30;  In  re 

State  V,  Finley,  30  Fla.  325.  Lord,  2   Scott  131,  30  E.  C.  L.  430; 

Illinois. — People  v.  Harvej',  41   111.  Sharp  v.  Hawker,  3  Scott  396,  3  Bing. 

277;    People    V,  Palmer,  61    111.  255;  N.  Cas.  66,  32  E.  C.  L.  41.     But  the 

People  V,  Allison,  68  111.  151.  jurisdiction  will  be  exercised  wherever 

Indiana. — Reilly  v.  Cavanaugh,  32  the  respondent  was  employed  in  a  pro- 

Ind.  2x4;  ^x /.  Smith,  28  Ind.  47.  fessional  capacity,  although  the  acts 

Iowa, — Perry    v.    State,    3     Greene  complained  of  did  not  transpire  in  any 

(Iowa)  550 ;  State  v.  Start,  7  Iowa  499.  action  or  suit.     Rex  v,  Southerton,  6 


Kentucky. — Walker  v.  Com.,  8  Bush     East  J27j^  In  re  Blake,  3  El.  &  El.  31, 

J4;    Stephens  v.  Hill, 
Michigan. — /»  re  Mills,  I  Mich.  392;     10  M.    &   W.    28;    Cretwell   v,   Fos- 


(Ky.)  86.  107   E.  C.  L.  34;    Stephens 


Dickinson  v,  Dustin,  21  Mich.  561.  brooke,  i  Jur.  755;  B»  p,  Heyfron,  7 

Mississippi. — Bx  p.  Brown,  i  How.  How.  (Miss.)  127;  Matter  of  Peterson, 

(Miss.)  303.  3  Paige  (N.  Y.)  510;  In  re  Knight,  i 

Nebraska. — State  v.  Burr,  19  Neb.  Bing.  91,  28  E.  C.  L.  417. 

593.  Inartiflclal  Pleading  Not  Demurrable. — 

New  Hampshire, — Bryant's  Case,  24  If  facts  alleged  show  misconduct  sufE- 

N.  H.  140.  cient  to   put  attorney  on  his   trial,  a 

New  lork. — Anonymous,  22  Wend,  demurrer  thereto  will  not  be  sustained 

(N.  Y.)  656;    Saxton   v.  Stowell,    11  on  the  ground  that  facts  are  set  out  in 

Paige  (N.  Y.)  526;    Matter  of  Smet-  narrative  form  without  further  allega- 

hurst,  2  Sandf.  (N.  Y.)  724.  tions  connecting  them  with  one  or  the 

Ohio.  —  State  v.  Chapman,  11  Ohio  other  general   charges  of  misconduct. 

430.  In  re  Lo  wen  thai,  78  Cal.  427. 

Pennsylvania. — Com.  v,  Newton,  i  2.  In  re  King,  3  N.  &  M.  716,  28  E. 

Grant's  Cas.  (Pa.)  453.  C.  L.  416;  Bx  p. ,  2  Dowl.  227; 

'    7V*flj.— Jackson  r.  State,  21  Tex.  668.  Walker  v.  Com.,  8  Bush    (Ky.)   86; 

Virginia.  —  Bx  p.  Fisher,  6  Leigh  Matter  of  Brewster,  12   Hun  (N.  Y.) 

(Va.)  619.  109  ;  Bx  p.  Burr,  9  Wheat.  (U.  S.)  529; 

Wisconsin. — In  re  Orton,  54  Wis.  In  re  Hotchkiss,  58  Cal.  39. 

379.  Waiver  of  Verlfloation. — The  respond - 

United  States. — Bx  p.  Cole,  1  Mc-  ent  may,  however,  waive  the  verifica- 

Crary  (U.  S.)  405.  tion   by  affiant,   and    subsequent  pro- 

England. — In   re  King,  3  N.  &  M.  ceedings,  if  otherwise  regular,  will  not 

716,   28  E.  C.  L.  416.  be  invalidated   thereby.     Bx  p.   Burr, 

Formal  AUegatlona  and  technical  de-  9  Wheat.  (U.S.)  529. 

scriptions  of  the  misconduct  charged  Affidavit  of  tlie  Aocuser. — An  accusa- 

have  been  held  to  be  unnecessary.     In  tion  signed  by  C.  and  P.  was  held  to  be 

re  Lowenthal,  78  Cal.  427;  In  re  Bow-  insufficientlj'Verificd  when  the  affidavit 

man,  7  Mo.  App.  569;  Randall  v.  Brig-  wa*-  made  upon  information  and  belief 

ham,  7  Wall.  (U.  S.)  523.  by  H.,  without  stating  why  it  was  not 

Professtonal  Capacity  of  Respondent. —  made  by  one  of  the  informants.     In  re 

Although  the  accusation  need  not  al-  Hotchkiss,  58  Cal.  39.  See  also,  to  same 

lege  that  the  re^spondent  is  an  attorney  effect.  People  v.  Lamborn,  2  111.  123. 

of  the  court  in  which  the  application  Affidavit  '*  on  Belief"  of  Accuger  Is 

is  made,  because  the  court  will  take  Inaufficlent. — ^The  information  must  be 
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Tbft  Gitation.    DISBARMENT  AND  SUSPENSION.    ThaCitatKn. 

V.  The  Citatiov. — The  principle  that  there  must  be  a  citation 
before  hearing,  and  a  hearing,  or  opportunity  of  being  heard,  be- 
fore judgment,  is  as  essential  in  such  proceedings  as  in  all  others.^ 
The  customary  procedure  after  the  accusation  is  that  an  order 
issue  addressed  to  the  respondent  directing  him  to  show  cause  on 
a  day  certain  why  the  order  of  disbarment  or  suspension  should 
not  go ;  *  and  it  is  error,  either  at  common  law  or  under  the  stat- 
utes of  the  several  states,  to  disbar  or  suspend  without  giving  the 
respondent  notice  and  full  opportunity  to  be  heard  in  his  defense.' 

made  on  knowledge  of  the  accuser ;         Tennessee.'^SisiMh  v.  State,  i  Yerg. 

mere  belief  will  not  suffice.    People  v^  (Tenn.)  328. 

Lamborn,  2  111.  123;  In  re  Hudson,  X02         JVisconsimj^^In   re  Orton,  54  Wis. 

Cal.  467;  In  re  Sajrre  (Cal.  1894),  3^  379- 

PacRep.  8x3.  United  States.— \J,  S.  v.  Porter,  2 

Where  tho  AUeged  lOacondaetlfl  Da-  Cranch  (C.  C.)  60;  Bx  /.  Bradley,  7 

Bled.— -The  affidavits  and  papers  upon  Wall.  (U.  S.)  364;  Bx  p.  Wall,  107  U. 

which  the  proceedings  were  instituted  S.  265,  13  Fed.  Rep.  8x4. 
are  not  evidence  upon  the  issues*  but        Bngland» — In  re  King,  8  Q^  B.  1399 

simply  perform  the  office  of  pleadings  ^5    E.    C.  L.   129;    In     re ,    5 

or  statements  of  the  charges  relied  B.  &  Ad.  xo88,  27  £.  C.  L.  375;  Ste- 
upon.  Upon  the  trial  of  the  issues  the  phens  v.  Hill,  xo  M.  &  W.  38;  In  re 
common-law  rules  of  evidence  must  be  Palmer,  x  Har.  &  W.55;  B*  p.  Town- 
observed.  In  re  Eldridge,  82  N.  Y.  ley,  3D.  P.  C.  39;  Bx  p.  Grant,  3  D. 
161.  P.  C.  330;  Anonymous,  ix  W.  R.  68,7 

1.  Bx  p.  Robinson,  19  Wall.  (U.  S.)  L.  T.  N.  S.  716;  In  re  Wright,  i  Exch. 
505.  658,   5   D.  «  L.  394,    13  Jur.  20,  17  L. 

2.  Arkansas.  —  Beene   v.    State,   33  J.  Exch.  128. 

Ark.  14a  Attachment  on  Hearing. — Where  an  at- 

Caltfornia.-^In   re  Philbrook,    X05  torney  is  charged  with  misconduct,  the 

Cal.  47X.  court,  on  the  report  coming  in,  may  fix 

C0/(9ra</0.— -People  v.  Green,  7  Colo,  a  day  for  the  hearing  and  award  an  at- 

344.  tachment  for  the  purpose  of  securing 

///f  «0f  J.— Winkelman  v.  People,  50  his  attendance.    Matter  of  Steinert,  24 

111.  449;  People  V.  Palmer,  61  111.  355.  Hun  (N.  Y.)  246. 

Iowa, — Perry   v.   State,    3    Greene  8.  A  rkansas. — Beene  v.  State,  33  Ark. 

(Iowa)  550.  149. 

Kentucky. — Baker  v.  Com.,  10  Bush  California. — People  v.  Turner,  1  CaL 

(Ky.)  593;  Rice  v.  Com.,  x8  B.  Mon.  X43,  52  Am.  Dec.  395;  People  v.  Tur- 

(Ky.)  473;  Wilson  v.  Popham,  91  Ky.  ner,  i  Cal.  190;   Fletcher  v.  Dainger- 

337.  field,  30  Cal.  427. 

Maine. — Sanborn  v.  Kimball,  64  Me.  Florida,  —  State  v.  Kirke,    I3    Fla. 

140.  378. 

Michigan. — In  re  Mills,  x  Mich.  393 ;  Indiana, — Bx  p,  Sxxiith,  38  Ind.  47. 

In  re  Wool,  36  Mich.  399.  Iowa. — State  v.  Start,  7  Iowa  499. 

Mississippi, — Bx  p.  Brown,  i  How.  Kansas. — In  re  Peyton's  Appeal,  I3 

(Miss.)   303;  Bx  p.  Heyfron,  7   How.  Kan.  398. 

(Miss.)  137.  Kentucky. — Walker  v.  Com.,  8  Bush 

New  York. — Anonymous,  32  Wend.  (Ky.)  86. 

(N.  Y.)   656;    Saxton   v.  Stowell,   ix  iiaine. — Sanborn  v.  Kimball,  64  Me. 

Paige  (N.  Y.)  536;   Matter  of  Percy,  i^o;  Strout  v.  Proctor,  7X  Me.  288. 

36  N.  Y.65X.  Michigan. — Dickinson  v.  Dustin,  3X 

Ohio. — State  v.  Chapman,  xx   Ohio  Mich.  56X. 

430.  Mississippi, — Bxp.  Heyfron,  7  How. 

Pennsylvania. — In  re  Davis,  93  Pa.  (Miss.)  X37. 

St.   X16,    39  Am.  Rep.  739;    Seiiass's  New   Tork. — Saxton  v.  Stowell,  xx 

Case,  X16  Pa.  St.  455.  Paige  (N.  Y.)  526;  Matter  of  Petcr- 

South  Carolina. — State  v.  Holding,  son,  3  Paige  (N.  Y.)  5x0;  Matter  of 

I  McCord  (S.  Car.)  379.  Percy,  36  N.  Y.  65X. 
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The  Answer.     DISBARMENT  AND  SUSPENSION.   The  Hearing 

Servioe. — The  citation  must  be  served  on  the  attorney,  and  re- 
turned.* 

YL  Tbx  Answxb — 1.  Time  to  Answer. — In  the  absence  of  a  con- 
trolling statutory  provision,  the  respondent  is  not  entitled  to  the 
time  allowed  to  answer  an  ordinary  summons,  but  may  be  cited 
to  appear  within  any  time  that  gives  him  a  reasonable  opportu- 
nity to  prepare  his  defense.* 

2.  Contents. — In  answering  the  charges  preferred  by  the  accusa^ 
tion  or  information,  and  the  accompanying  affidavits,  particular- 
ity should  be  observed,  not  merely  to  deny  the  charges,  but  to 
explain  and  set  out  the  bona  fides  of  the  transactions  to  which 
they  relate.* 

Fleftding  after  Aniwer. — There  are  no  further  pleadings  beyond  the 
answer  to  the  rule  to  show  cause ;  the  replication  is  not  used  in 
this  form  of  proceeding.* 

Vn.  The  Bbabihq — Ixxj  Trial. — ^The  right  of  the  respondent  to 
a  trial  by  jury,  at  common  law,  is  disputed.'  In  some  jurisdic- 
tions the  matter  is  the  subject  of  statutory  regulation. 

Oklahoma, — In   re  Brown,  2  Okla.  solute,  and  the  respondent  may  move 

590.  to  discharge  the  rule.     State  v.  Max- 

Pennsylvania* — Ex  f,  Steinman,  95  well,  19  Fia.  31. 

Pa.  St.  220.  VerifloaUon  of  Aniwer. — The  answer 

Tennessee. — Smith  v.  State,  i  Yerg.  should  be  verified.     But  where,  in  the 

(Tenn.)  228.  judgment  of  the  trial  court,  the  answer 

Virginia. — Ex  p,   Fisher,  6   Leigh  might  subject  the  attornej  to  a  prose- 

(Va.)  623.  cution  for  felony,  the  verification  to 

West  Virginia,-^%XAXi^  v,  Frew,  24  such  answer  may  be  omitted.    State  v, 

W.  Va.  4x6;    State  v.  McClaughertj,  Winton,  11  Oregon  456. 

33  W.  Va.  250.  DemnrrtngtotlieAecasatloiL — Where 

United  States, — Bradley  v.  Fisher,  a  demurrer  is  filed  to  the  accusation, 

13  Wall.  (U.  S.)  335 ;  Ex  /.  Robinson,  and  any  one  of  the  charges  or  specific 

19  Wall.  (U.  S.)  5c!6.  cations  contains  sufficient  cause  for  the 

1.  State  V,  Kirke,  12  Fla.  278;  Exp,  motion  to  disbar,  the  demurrer  should 
Smith,  28  Ind.  47 ;  In  re  Peyton's  Ap-  be  overruled.  Reillj  v.  Cavanaugh, 
peal,    12  Kan.  398;   Exp,  Heyfron,  7  32  Ind.  214. 

How.  (Miss.)  127;  Ex  f,  Fisher,  6  Answer  to  be  Addreesed  to  Aeensa- 
Leigh  <  Va.)  623.  tion. — But  the  answer  need  not  be  ad- 
Personal  Servloe  is  the  method  ap-  dressed  to  any  charges  contained  in 
proved  in  New  Tork^  Matter  of  Percy,  affidavits  accompanying  the  accusation 
36  N.  Y.  651 ;  Anonymous,  22  Wend,  which  are  not  contained  in  the  accusa- 
(N.  Y.)  656;  Matter  of  Peterson,  3  tion  itself.  The  respondent  can  be  tried 
Paige  (N.  Y.)  510;  and  it  was  held  only  on  the  charges  contained  in  the 
that  personal  service  must  be  had  in  accusation.  People  v,  Allison,  68  111. 
In  re ,  24  Eng.  L.  &  Eq.  399.  151. 

2.  In  re  Brown,  2  Okla.  590.     See  4.  State  v.  Maxwell,  19  Fla.  31. 
also  Ex  p.  Steinman,  95  Pa.  St.  220,  40  5.  In  Indiana  the  respondent  is  en- 
Am.  Rep.  637 ;  State  v,  Frew,  24  W.  titled  to  a  trial  by  jury.    Reilly  v,  Cav- 
Va.  416 ;  State  V.  McClaugherty,  33  W.  anaugh,  32  Ind.214.    Also  in  Louisi- 
Va.  250.  ana,   under    Act   of  March   37,  1893. 

8.  In  re  Crossley,  6  T.  R.  701.  Chevalon  v.  Schmidt,  11  Rob.  (La.)  91; 

As  the  proceedings  are  of  a  summary  Turner  v.  Walsh,  12  Rob.  (La.)  303. 

nature,  the  practice  and  pleadings  are  (But  the  right  to  a  trial  by  jury  in  pro- 

not  governed  by  the  rules  prevailing  ceedings  under  the  statute  authorizing 

ordinarily    in     common-law    actions,  summary  procedure  against  attorneys 

Upon  the  filing  of  the  answer  the  ac-  for  moneys  withheld  from  clients,  is 

cuser  may  move  to  make  the  rule  ab-  denied.  West  v,  Carleton,  8  La.  Ann. 
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TheHMiring.    DISBARMENT  AND  SUSPENSION.    The  Hearing. 

STidenee. — It  is  quite  uniformly  held  that  disbarment  or  suspen- 
sion can  only  be  had  on  evidence  good  at  common  law,  given  in 
the  presence  of  the  respondent,  by  witnesses  subject  to  cross- 
examination.^  A  commission  to  take  testimony  in  another  state 
cannot  issue  without  the  consent  of  the  respondent.^ 

Proeedvre  as  in  CiTil  OMee. — As  far  as  applicable,  the  statutory  pro- 
visions governing  civil  cases  should  be  followed  in  proceedings 
for  disbarment.' 

Blemlieal. — A  proceeding  for  disbarment  or  suspension  cannot  be 
dismissed  on  the  motion  of  the  accuser.^ 

254.)     Otherwise  in  Idaho  (under  Rer.  EzMblts  ae  B^idenoe. — Records  of  the 

Stat.  1887,  §  7459)»  Rankin  v,  Jauman  court  attached  as  exhibits  to  an  answer 

(Idaho,  i894},36  Pac.  Rep.  502  ;  Illinois^  to  the  rule  to  show  cause  are  properly- 

People    7'.     Goodrich,    79    III.    148;  treated  as  evidence.    State  x^.  Maxwell, 

Oklahoma^   Dean    v.  Stone,   2   Okla.  19  Fla.  31. 

13;    Pennsylvania^    In   re  Gates,    17  2.  In  Matter  of  Attorney,  83  N.  Y. 

W.  N.  C.  (Pa.)  142,  I  C.  C.  236;   Ten-  165,  23  Alb.  L.J.  129. 

nessee^  Davis  v.  State,  92  Tenn.  634;  The  court  must  personally  hear  the 

Smith  V,  State,  i  Yerg.  (Tenn.)  228.  evidence  in  a  proceeding  for  disbar- 

1.  In  Matter  of  Attorney,  83  N.  Y.  ment,  and  cannot  delegate  the  taking 

165;  Matter  of  Attomej,  86  N.  Y.  563.  of   the    evidence  to   a  commissioner. 

Snfllolenoy   of    Proof.  —  Where    the  State  v.  Finley,  30  Fla.  325. 
charges  would,  if  true,  subject  defend-  8.  State  v.  Clarke,  46  Iowa  155. 
ant  to  criminal  prosecution,  the  same  Gbange  of  Venue. — Thus  a  change  of 
should  be  established  by  clear  and  sat-  venue  should  be  granted  on  a  proper 
isfactorj  evidence,  and  cannot  rest  in  showing,  conforming  to  the  requ ire- 
doubtful  and  uncertain  inferences.    In  ments  governing  civil  cases.     State  v. 
re  Orton,  54  Wis.  386.  Clarke,  46  Iowa  155;    In  re  Pejton's 

Even  where  not  of  a  criminal  nature,  Appeal,  12  Kan.  398. 

they  should  be  established  by  prepon-  Appointment  of  SpedalJadge. — A  spe^ 

dera nee  of  satisfactory  evidence.    In  re  cial   judge  should   be  appointed  on  a 

O ,73  Wis.  617;  /«  rtf  Houghton, 67  showing  of  prejudice  on  the  part  of 

Cal.  511;  In  re  Baluss,  28  Mich.  507.  the  presiding  judge  against  the  respond- 

InstnictLon. — A  charge  of  this  nature  ent.    In  re  Peyton's  Appeal,  I3  Kan. 

must    be    established    by    satisfactory  398;   Turner  v.  Com.,  2  Mete.  (Ky.) 

proof,  but  a  refusal  to  Instruct  that  the  630. 

jury  cannot  find  the  defendant  guilty  Ck>ntlnnanee. — It  is  error  to  refuse  the 

on  a  mere  preponderance  of  evidence  respondent  a  continuance  on  a  proper 

is  not  error.     In  re  Bowman,  7  Mo.  showing  being  made  by  him.  Walker  v. 

App.  569.  State,  4  W.  Va.  749. 

Accused  sHoold  1)e  Given  tbe  Benefit  of  Waiver  of  Objections  to  Xnfbrmalltlei. 

Donbt — Where  the  evidence  on   pro-  in  Taking  Testimony. — The  right  to  a 

ceedings   for   disbarment    is    substan-  trial    by    the    court   on    common-law 

tially  conflicting,  the  accused  will  be  evidence  may  be  waived  by  the  appear- 

given  the  benefit  of  the  doubt.    In  re  ance  of  the  respondent  and  his  failure 

Stephens,  84  Cal.  77.  to  enter  objection  thereto  at  the  time. 

Evidence  of  Prior  Ck>nvlotlon  of  Be-  Matter  of   an    Attorney,    86    N.    Y» 

spondent. — The  respondent  cannot  be  563. 

cross  examined  as  to  a  previous  crim-  4.  Nor    because    the    injured   client 

inal  conviction ;  hecanonly  be  attacked  wishes  it  dismissed.    In  re  Davies,  93. 

by  the  record  evidence  of  such  convic-  Pa.  St.  116;  In  re  Knott,  71  Cal.  58(4. 

ti'on.     Dickinson  v,  Dustin,  21  Mich.  So  when  the  attorney-general,  after  an 

561.  examination  of  the  evidence  submitted 

The  Aocnsatlon,  and  Affidavits  accom-  to  him,  moved  the  dismissal  of  disbar- 

panying  it,  are  but  a  formal  charge  of  ment  proceedings,  the  court  ruled  that 

misconduct  alleged,  and  are  not  evi-  the  motion  must  be  overruled  because 

dence.    Matter  of  Eldridge,  82  N.  Y.  the  defendant  was  entitled  to  an  exami- 

x6i.  nation  of  the  evidence  by  the  court,  so 
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The  Deoree.       DISBARMENT  AND  SUSPENSION.  Effect. 

Appointing  Counsel  to  Froieente. — Authority  exists  in  the  courts  to 
appoint  and  require  a  member  of  the  bar  to  prosecute  charges 
looking  to  the  disbarment  or  suspension  of  an  attorney.^ 

VnL  The  Dscbsx — 1.  Form. — The  finding  or  judgment  entered 
should  specify  the  precise  cause  for  suspension  or  disbarment, 
and  the  particular  charge  or  charges  upon  which  the  respondent's 
guilt  is  pronounced.* 

An  attorney  may  be  suspended  for  withholding  or  embezzling 
his  client's  moneys,  and  a  money  judgment  rendered  against  him 
for  the  amount  of  the  moneys  so  withheld  or  embezzled,  in  the 
same  decree.* 

T^aing  Ootu  againit  Intemant. — Where  disbarment  proceedings  are 
instituted  from  improper  motives,  by  an  attorney  against  another 
member  of  the  bar,  upon  the  dismissal  of  the  charges  the  costs 
are  properly  taxed  against  the  informant.* 

2.  Effect. — The  effect  of  the  decree  is  to  prohibit  the  respond- 
ent from  practicing  in  a  court  of  record,  either  for  a  fixed  period 
or  absolutely.     While  under  the  disability  of  such  a  decree,  the 

as  to  receive  a  judicial  and  authorita-  most,  a  sentence  of  disbarment  for  three 

tive  determination  of  the  falsity  of  the  years.     Note  "  Attorneys  and   Coun- 

charges.    In  re  Chandler  (Mich.  1S95),  selors,"  29  Am.  Law  Rev.  453. 

63  N .  W .  Rep.  69.  Order  AJUndglnf  an  Attorney  Infanuma. 

Dtmlaaal  aa  to  Itanooont  Member  of  a  — No    court   can    adjudge    any   man, 

Tirm. — Where  disbarment  proceedings  whether  counselor    or    layman,  infa- 

are  brought  against  the  several  mem-  mous.    It  is  true,  infamy  attaches  to  a 

bers  of  a  firm  of  attorneys,  and  the  evi-  conviction  of  certain   public  offenses, 

dence  discloses  the  fact  that  any  mem-  but  it  is  the  law  and  not  the  court 

ber  had  no  knowledge  of,  or  connection  which  fixes  the  taint.   Fletcher  v*  Dain- 

with,  the  wrongs  complained  of,  the  pro-  gerfield,  20  Cal.  427. 

ceedinffs  will  be  dismissed  as  to  him.  Missouri. — Under  the  Missouri  stat- 

In  re  Luce,  83  Cal.  303.  ute  (§§  6x1 -623,  Rev.  Stat.  1889),  the  al- 

1.  Byington  V.  Moore,  70  Iowa  206;  temative  judgment  of  suspension  should 
State  V.  Harber,  129  Mo.  271.  be  rendered  only  where  mitigating  clr- 

2.  Perry  v.  State,  3  Greene  (Iowa)  cumstances  are  shown;  otherwise,  the 
550 ;  State  v,  Watkins,  3  Mo.  480 ;  In  only  proper  judgment  is  that  of  re- 
re  Tyler,  78  Cal.  307.  moval.    In  re  Buchanan,  28  Mo.  App. 

Thus,  where  evidence  against  an  at-  330. 

torney  tends  to  establish  only  two  or  8.  Reilly  v.  Cavanaugh,  32  Ind.  2x4. 

three  of  the  charges  against  him,  and  And  the  decree  may  properly  provide 

leaves  the  other  charges  without  any  that  he  will   not  be  relieved  from  the 

proof,  a  judgment  goes  too  far  whicn  order  of  suspension  until  the  money  is 

finds  him  ''guilty  of  the  charges  in  said  paid  over.    Ex  /.  Browne,  2  Colo.  558. 

accusation."     Perry  v.  State,  3  Greene  Or  it  may  provide  that  if  he  fails  to  pay 

(Iowa)  550.  over  the  money  he  will  be  disbarred. 

Decree  XMabarring  Bespondent  **nnta    Slemmer  v,  Wright,  54  Iowa  164.    See 

Tnrtlier  Order  of  tbia  CJourt."— The  de-  also  In  re  Tyler,  78  Cal.  307  (a  deci- 

cree  of  the  Supreme  Court  of  Cali/or-  sion  under  section  299,  Code  of  Civil 

nia  in  In  re  Philbrook,  105  Cal.  471,  dis-  Procedure). 

barred  the  respondent  "  from  practicing  4.  Matter  of  Kelly,  62  N.  Y.  198. 
as  an  attorney  and  counselor  at  law  in  '      Ck>8t8  in  Favor  of  Respondent  on  EQa 

any  and  all  of  the  courts  of  this  state  Dlsehargo. — Though  an  attorney-  is  ac- 

for  the  period  of  three  years  from  this  quitted  on  a  technicality  on   a  motion 

date  and  thereafter,  until  the  further  to  punish  for  contempt,  he  will  not  be 

order  of  this  court  removing  such  sub-  allowed  costs  if  he  has  been  guilty  of 

pension."    This  decree  is  criticised  by  unprofessional  conduct.  People  f^.  Ran- 

Judge  Thompson  as  being,  at  the  ut-  dali,  8  Daly  (N.  Y.)  8x. 
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S«Ti«w.  DISBARMENT  AND  SUSPENSION  Appeal. 

attorney  cannot  act  under  a  power  of  attorney.* 

ColUttnl  Attabk  on  Hmtm. — A  judgment  disbarring  or  suspending 
an  attorney  cannot  be  collaterally  attacked,  as  by  a  proceeding 
in  the  nature  of  an  information  for  attempting  to  practice  law 
without  a  license  * 

IX.  BSYIEWOP  THE  Pboosedivos. — The  procedure  to  obtain  an 
appellate  review,  or  a  rehearing,  where  an  attorney  has  been  dis- 
barred or  suspended,  is  widely  various. 

1.  Hew  TriaL — Where  an  attorney  has  been  disbarred  by  the 
Supreme  Court  in  an  original  proceeding,  a  motion  for  a  new 
trial  will  not  be  entertained.' 

2.  Writ  of  Srror  or  Certiorari. — In  some  jurisdictions  the  writ  of 
error  is  properly  employed  to  secure  a  review  of  disbarment  pro- 
ceedings.^ In  others,  certiorari  (in  the  nature  of  writ  of  error)  is 
employed.* 

8.  Appeal. — In  several  of  the  states  the  judgment  of  disbarment 
or  suspension  is  reviewable  by  appeal.^ 

1.  Paul  V.  Purcell,    i  Browne  (Pa.)  •.  ^/a3ama.  — Thomas  v.  State,  58 

348.  Ala.  365. 

Praotlolac    In    Aaotbor   Ooiirt. — An  Indiana, — HefPren  v,  Jarne,  39  Ind. 

order  of  suspension  imposed  bj  a  court  463 ;  Walls  v.  Palmer,  64  tnd.  493. 

under  its  common -law  powers,  affects  Kentucky, — Rice  v.  Com.,  18  B.  Mon. 

only  the  status  of  the  attorney  in  that  (Ky.)  ^82;  Turner  v.  Com.,  2  Mete, 

particular  court;    it  will   not  prevent  (Ky.)oi9. 

his  being  enrolled  as  counselor  in  an-  Missouri, — In  re  Bowman,  7  Mo. 

other,  even  a  higher,  court  of  the  same  App.  569. 

sovereign.     Bn  /.  Tillinghast,  4  Pet.  New  rbr^.— Matter  of  Cooper,  32  N. 

(U.  S.)  108.  Y.  68;    Matter  of  Eldridge,  82  N.  Y. 

But  in  some    modern   jurisdictions  161. 

disbarment  in  one  court  will  prohibit  Oklahoma,'^ In  rt  Brown,  2  Okia. 

the  respondent  from  practicing  in  any  590. 

court  of  the  state  in  which  he  is  dis-  p€nnsylvania,'^Inre\i,T,^iVea.Tsj, 

barred.    Brooks  v.  Fleming,  6  Baxt.  (Pa.)  99. 

(Tenn.)  332.  7>»aj.— Scott  v.  State,  86  Tex.  321. 

ft.  Smith  V,  State,  s  '^ex.  581.  Wisconsin, — In  re  Orton,  54  Wis.  179^ 

8.  In  re  Tyler,  71  Cal.  353.  Oonneetleat. — No  appeal  can  be  takes 

4.  Arkansas  Dig.  Laws  1074,  ^$502-  from  a  judgment  of  distiarment  in  Con- 

509 ;  Beene  v.  State,  22  Ark.  149.  necticut,  although  the  Supreme  Court 

Writ  of  Error  as  SvptraedMi. — A  writ  of  Errors  has   considered  an  appeal 

of  error  to  the  Supreme  Court  of  the  when  taken  by  consent  of  both  parties. 

United  States,  from  an  order  of  a  state  Fairfield    County   Bar   v,  Taylor,  60 

Supreme  Court  suspending  an  attorney  Conn.  1 1. 

and  counselor  at  law  from  practicing  Review  on  Appeal  whan  Term  of  Bus- 

in   the  state  courts,  does  not  operate  penaion  has  Expired. — When  appellant 

to  supersede  the  order  of  suspension,  has  been  suspended  from  practice  as  an 

because  a  writ  of  error  to  said  court  attorney  for  a  fixed  period,  and  at  the 

only  operates  as  a  supersedeas  when  time  when  the  case  is  reached  in  the 

the  judgment  against  which  the  writ  is  appellate  court  the   sentence  of    the 

directed  requires  some  process  for  its  lower  court  has  been  completely  exe- 

enforcement.    Tyler  v,  Presley,  72  Cal.  cuted,  there  is  nothing  for  the  judg- 

290,  citing  Slaughter  House  Cases,  10  ment  of  the  appellate  court  to  operate 

Wall.  (U.  S.)  297;  Whitney  v,  Mowry,  upon,  and  it  will  refuse  to  further  ex- 

3  Fisher's  Pat.  Cas.  175.  amine  the  record.    In  re  Beal,  5  Mo. 

6.  En  /.  Biggs,  64  N.  Car.  202.    And  App.  583. 

see  Fletcher  v,  Daingerfield,  20  Cal.  Appeal  fk«m  Order  of  Siispeiudon,Paid- 

427.  IngDUbazmenlProcetdiiiga. — ^An  appeal 
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Ba^ew.  DISBARMENT  AND  SUSPENSION.      MandamuB. 

Vo  Appeal  from  JvdgmeBt  of  Aoqnlttal. — It  is  probably  the  universal 
rule,  that  no  appeal  lies  from  a  judgment  of  discharge  or  acquittal. 
This  is  certainly  the  rule  wherever  the  proceedings  are  held  to  be 
criminal  or  quasi  criminal  in  their  character.^ 

Am  Snponedoaa. — It  has  been  held  that  an  appeal  and  supersedeas, 
in  the  jurisdictions  where  an  appeal  is  the  proper  method  of  re- 
view, do  not  reverse,  suspend,  or  supersede  the  force  of  the  judg- 
ment of  suspension.  The  judgment  executes  itself,  except  as  to 
the  collection  of  costs,  which  is  stayed  by  the  appeal  and  super- 
sedeas.* 

Xatorial  Bnw  Vooomry  to  B«¥«ml. — Where  no  material  error  was 
committed  in  arriving  at  the  verdict,  the  appellate  court  cannot 
interfere  with  the  judgment,  if  it  was  in  accordance  with  the 
nature  of  the  facts  found.' 

4.  Mandmnins. — The  remedy  by  mandamus  is  the  favorite  remedy 
for  improper  judgments  of  disbarment  or  suspension.  It  has  be- 
come the  regular  and  approved  method  of  seeking  such  relief  in 
federal  practice,  as  neither  error  nor  appeal  will  lie  in  the  federal 
courts  in  such  cases.^  While,  in  several  of  the  states,  the  remedy 
by  mandamus  has  been  denied,^  yet  its  propriety  in  all  cases 
where  the  decree  below  is  one  without  the  proper  exercise  of  the 
court's  discretion,  or  is  without  jurisdiction,  or  is  otherwise  irregu- 
lar or  flagrantly  unjust  or  unlawful,  is  now  generally  affirmed.^ 

lies  to  the  Supreme  Court  from  an  or-  erroneous  the  decision  might  be,  or  be 

der  of  the  District  Court  suspending  an  supposed  to  be. 

attorney  from  practice  pending  a  trial  Ex  p.  Burr,  9  Wheat.  (U.  S.)  520; 

on  information  for  his  disbarment,  under  Ex  p.  Secombe,  19  How.  ( U.  S.)  9 ;  Till- 

Oklahoma  Stat.  1893,  §  330,  providing  inghast   v,  Conkling   (not    reported), 

for  an  appeal  to  the  Supreme  Court  in  cited   in    Justice    Miller's    dissent    in 

case  of  suBpension  or  removal  ordered  Ex  p,  Bradley,  7  Wall.  (U.  S.)  364. 

by  a  district  court.    In   re   Brown,  2  6.  Indiana, — Walls    t/.    Palmer.    64 

Okla.  S90.  Ind.  493. 

1.  SUte  V,  Tunstall,  51  Tex.  81.  North  Carolina.-^Ex p.  Biggs,  64  N. 

2.  Walls  x\  Palmer,  64  Ind.  403.    But  Car.  202. 

see  Hefiren  v,  Jayne,  39  Ind.  463.  Pennsylvania, — Com.    v.  Judges,  i 

8.  In  re  Bowman,  7  Mo.  App.  569.  S.  &  R.  (Pa.)  187 ;  Com.  9.  Judges,  5  W. 

BevlewofFaeta.—In  New  Tork^  an  &S.  (Pa.)  272. 

order  punishing  an  attorney  for  mis-  9.  3  Black.  Com.  310;  4  Bac.  Abr. 

conduct  not  committed  in  the  presence  501;  Tapping  on  Mandamus  14,  199; 

of  the  trial  court  is  reviewable  on  the  Merrill  on  Mandamus,  f  195. 

facts  upon  appeal.     Matter  of  Eldridge,  Alabama, — Withers  v.  State,  36  Ala. 

82  N.  Y.  161.  2«;2. 

4.  Ex  p,  Bradley,  7  WaU.  (U.  S.)  *  California.— Veopi^   v.    Turner,    i 

376;  Ex  p.  Robinson,  19  Wall.  (U.S.)  Cal.  143,  190. 

505  ;£*^.  Wall,  107  U.  S.  265.  Ehrida,—Sisite    v.   Kirke,   12    Fla. 

BaiilerDeoliioiia. — And  this,  not  with-  278,  95  Am.  Dec.  314;  State  v.  Max* 

standing  the  fact  that  the  earlier  ded-  well,  19  Fla.  38. 

sions  of  the  United   States   Supreme  Indiana, — ^Walls  v.  Palmer,  64  Ind. 

Court  denied  the  use  of  the  writ  for  493. 

such  purposes,  on  the  express  ground  New  Torh. — Matter  of  Gebhard,  x 

that  such  decisions,  where  they  rested  Johns.  (N.  Y.)  134;  People  t/.  Justices, 

in  the  exercise  of  the  discretion  of  the  i  Johns.  Cas.  (N.  Y.)  loi ;  People  v, 

court  below,   were  not  subject  to  re-  Dowling,  55  Barb.  (N.Y.)  197,37  How. 

▼lew  in  such  manner,  no  matter  how  Pr.  (N.  Y.)  394. 
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Baview.  DISBARMENT  AND  SUSPENSION.     ProUbitioii. 

6.  Prohibition. — The  writ  of  prohibition  has  been  employed 
where  a  court  has,  in  violation  of  statutory  limitation  of  its  pow- 
ers, undertaken  to  disbar  an  attorney.^ 

FfV^i»ia.— Dew  v.  Judges,  3  Hen.  &  v.  Judges,  i  Johns.  Cas.  (N.  Y.)  x8i, 

M.  ( Va.)  I.  where  the  court  rendering  its  judgment 

Washington,  —  State  v,  Sachs,  2  exceeded  its  jurisdiction;  Ex  p.  Rob- 
Wash.  373.  inson,  19  Wall.  (U.  S.)  505,  where  the 

United  States.  —  Bx  p,  Bradley,  7  court  decreed  that  the  attorney  must 

Wall.  (U.  S.)  364;    Bx  p,  Robinson,  purge  himself  of  contempt  by  an  apoU 

19  Wall.  (U.  S.)  505;  £»/.  Wall,  107  ogy,  such    decree    being  grossly  im- 

17.  S.  365.  proper  and    without  its   jurisdiction; 

England, — Hurst's  Case,  i  Lev.  75 ;  State  v.  Sachs,  2  Wash.  373,  where 
Leigh*6  Case,  3  Mod.  333,  Carth.  169;  the  cause  of  disbarment  was  a  con- 
White's  Case,  6  Mod.  18;  Rex  v.  Baker,  tempt  committed  before  a  court 
3  Burr.  1265.  other  than  that  rendering  the  decree; 

The  writ  has  been  issued   because  B»    /.    Bradley,    7    Wall.     (U.    S.) 

there  is  no  other  method  of  review  in  364,    where    the    disbarment    was   a 

those  jurisdictions  in  which  it  has  been  nullity ;  and  Walls  v.    Palmer,  64  Ind. 

Invoked.    White's   Case,  6  Mod.   18;  493. 

Hurst's  Case,  x  Lev.  75;  States.  Kirke,        1.  State  v.  Laughlin,  73  Mo.  443,  ro 

la  Fla.  978, 95  Am.  uec  314;  People  Mou  App.  i. 

720  Volume  VI. 


DISBURSEMENTS. 


Sec  article  COSTS,  vol.  5,  p.  100. 


DISCLAIMERS. 

By  John  Lehman. 

I  BEFnnrioK  ahd  Vatuse,  721. 
U  Whsk  Pbopes,  722. 

1.  Generally,  722. 

2.  Necessity  of  Answering  Not  to  be  Evaded  by,  732. 

3.  Witk  Answer,  722. 

4.  Instead  of  Demurrer,  724. 

m   SlOVATUBE  AHD  AlTIBAyiT,  724. 
17.  TDCE  fob  ElTTEBIKG,  724. 

y.  Pboceedikos  afteb  Discladcbb,  724* 
YI  Effect  of  Di80lai]ce&,  725. 

1.  Generally,  725. 

2.  As  to  Other  Parties,  725. 

3.  When  Untrue,  725. 

4.  When  Interposed  by  Mistake,  725. 

5.  Dismissal  ^f  Bill,  726. 

vn.  cosTg,  726. 

CROSS-REFERENCE. 
As  to  Disclaimers  in  Patent  Cases,  see  article  PA  TENTS, 

I.  BSFnnriOK  ahd  If  ATUEE — ^Dafinltlon. — A  disclaimer  is  a  pleading 
interposed  by  a  defendant,  whereby  he  sets  up  as  a  defense  that 
he  has  not,  never  had,  and  never  claimed  to  have  had,  any  right,  title, 
or  interest  in  or  to  the  subject-matter  of  the  litigation  ;  or,  if  he 
ever  had  any  interest  therein,  that  he  has  parted  therewith  and 
relinquishes  all  such  claim  as  he  may  have  had,  or  as  he  appar- 
ently has,  therein.* 

1.  Cooper's  Eq.  PI.  309;  DanL  Ch.  Pr.  (Md.)  152;  Crane  v.  Deming,  7  Conn. 
(5th  ed.)  706 ;  Story's  Eq.  PI.  ( loth  ed.),  393 ;  Ford  v,  Chesterfield,  16  Beav.  520 ; 
\  838;  Bentley  v.  Cowman,  6  Gill  &  J.    Vale  v,  Merideth,  18  Jur.  992. 
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When  Proper.  DISCLAIMERS.  With  Aiwwer. 

Vatnrt. — ^While  a  disclaimer  in  equity  is  not  an  answer  in  the 
technical  sense  of  that  word,^  yet  it  is  a  species  of  answer,  being 
the  defendant's  first  pleading  to  the  bill,  and  may  properly  be 
designated  by  that  word  in  an  order  of  court  ;^  and  at  law  it  is  in 
some  sense  a  plea  in  bar.' 

n.  WH£K  Fropeb— -1.  Generally. — ^A  disclaimer  is  only  proper 
when  the  defendant  is  subject  to  no  liability.^ 

2.  Vecessity  of  Aniwerixig  Votto  be  Evaded  by. — A  disclaimer  will 
not  obviate  the  necessity  of  an  answer  unless  it  is  evident  after 
disclaimer  filed  that  it  would  not  be  proper  to  retain  the  defend- 
ant as  a  party  to  the  suit.^  So,  where  the  bill  charges  more  than 
a  mere  interest  or  claim  on  the  part  of  the  defendant,  he  cannot 
evade  answering  by  a  disclaimer.* 

3.  With  Answer. — But  while  a  defendant  cannot  avoid  answer- 
ing a  bill,  or  evade  his  liability  thereunder,  by  merely  disclaiming, 

1.  Story's  Eq.  PI.,  f  838 ;  Mounsaj  v,  gation  against  him,  he  cannot  disclaim 

Burnham,   i   Hare  15;  Glassington  v.  that  liability.     Ellsworth  v.  Curtis,  10 

Thwaites,  2  Russ.  458.  Paige  (N.  Y.)  105;  i  Daniell  Ch.  Pr. 

8.  Anonymous,  3  L.  J.  Ch.  94.  (5th  ed.)  707. 

8.  In   Prescott    v,    Hutchinson,    13  6.  Graham    v.   Coape,   9    Sim.   93; 

Mass.  441,  where  a  disclaimer  was  filed,  Glassington  v.  Thwaites,  2  Russ.  458; 

the  court  says :  '*  This  defense,  if  main-  Tones    v,   Wiggins,   2   Y.   &    T.  385; 

talned,  does  not,  indeed,  disprove  the  Whiting  v.  Rush,  2  Y.  &  Coll.  546; 

demandant's  title  to  the  land  in  contro-  Dobree  v.  Nicholson,  22  L.  T.  N.  S. 

versy ;  but  it  is,  in  some  sense,  a  bar  to  774. 

the  action,  as  it  shows  that  he  had  no  Frand. — An  agent  who  is    charged 

right  of  action  against  the  adverse  party,  with  fraudulent  conduct  cannot  escape 

neither  in  this  nor  in  any  other  form,  answering  by  a  disclaimer.   Bulkley  v. 

It  resembles  a  plea  of  tender  of  the  Dunbar,  i  Aust.  37. 

whole  sum  demanded  in  an  action  of  Proper  or  Keoessary  PartteB. — When 

debt  or  assumpsit,  in  which  case  the  the  bill  shows  a  defendant  to  be   a 

defendant  admits  the  plaintiffs  right  proper  or  necessary  party,  he  cannot 

to  the  thing  in  controversy,  but  shows  evade  answering  by  disclaiming.  Brom- 

that  he  had  no  right  of  action  for  it.'*  berg  v.  Heyer,  69  Ala.  22. 

4.  Story's  Eq.  PI.  838;    Graham  v,  UabUity    to    Codefendant.— When    a 

Coape,  9  Sim.  93,  3  My  I.  dc  C.  638;  disclaiming  defendant  died  before  the 

Worthington  v.  Lee,  2  Bland  (Md.)  hearing,  it    was   held  that    the   cause 

678;    Kane  County  v.  Herrington,  50  could  not  proceed  in  the  absence  of  his 

111.  232.  personal  representatives,   because    the 

A  Cross  Bill  sbonld  be  Dismissed,  as  result  of  the  accounting  might  show  a 

against  a  defendant  disclaiming,  when  liability  on  the  part  of  the  deceased  to 

the  only  reason  for  making  him  a  de-  his  codefendants,    and    this,    notwith- 

fendant  was  the  alleged  interest  which  standing  the  complainants  in  the  cause 

he  disclaimed.     Kennedy  v,  Kennedy,  were  willing  to  waive  all  liability  on 

66  111.  190.  the  part  of  said  disclaiming  defendant. 

A  Purchaser  sought  to  set  aside  a  sale  Glassington  v,  Thwaites,  2   Russ.  465. 

on    the    ground    that    the    defendant  Married  Women  are  not  excepted  from 

claimed  a  homestead  right  in  the  prem-  this  rule,  even  though  a  present  judg- 

ises;  the  defendant  disclaimed.    It  was  ment  cannot  be  rendered  aeainet  them, 

held   that   the   bill   was   properly  dis-  Whiting  v.  Rush,  2  Y.  &  Coll.  546; 

missed.    Meade  v.  Finley,  47  111.  406.  Pemberton  v,  M'Gill,  i  Jur.  N.  S.  1045, 

B.  Isham  v.  Miller,  44  N.  J.  Eq.  61 ;  Remedy  for  Attempt  to  Bvade  Answer- 

Glassington  v,  Thwaites,  2  Russ.  458,  tag. — If  a  defendant   attempts  to  avoid 

3  L.  J.  Ch.  112.  answering,  by  this  method,  the  proper 

Liability    to    Godefendant. — ^Though  course  is  to  move  the  court  to  strike  the 

defendant  has  no  interest,  yet,  if  other  disclaimer  from  the  files.     Ellsworth  r. 

defendants  have  an  interest  in  the  liti-  Curtis,  10  Paige  (N.  Y.)  107. 
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it  is  often  proper  and  necessary  that  he  should  file  both  a  dis- 
claimer and  an  answer,^  but  each  must  refer  to  separate  parts  of  the 

1.  In  laham  v.  Miller,  44  N.  J.  Eq.  ment  of  the  rule  simply  repeats  what 
61 )  the  court  said  :  "  To  meet  the  case  was  declared  bj  Lord  Eldon  in  Glass- 
thus  made  by  the  complainant,  the  de-  ington  v.  Thwaites,  2  Russ.  458,  and 
fendant  says  that  she  did  not  have,  at  by  Chancellor  Walworth  in  Ellsworth 
the  time  the  complainant  filed  his  bill,  v,  Curtis,  10  Paige  (N.  Y.)  105.  And 
any  right,  title  or  interest,  either  legal  Lord  Cottenham,  in  ,  Graham  t;.' 
or  equitable,  in  the  lands  in  question,  Coape,  3  Myl.  &  C.  638,  held  that  the 
nor  did  she  claim  to  have;  and  also,  course  to  be  pursued,  where  a 
that  if  the  complainant  had  applied  to  defendant  disclaimed  when  he 
her  before  filing  his  bill,  she  would  ought  to  answer,  was  to  order  the 
have  executed  any  conveyance  or  re-  disclaimer  to  be  taken  from  the 
lease    necessary    to  perfect  his    title,  files. 

The  complainant  moves  to  strike  the  '*  Now,  it  is  entirely  certain  that  the 
defendant's  disclaimer  from  the  files,  defendant  is  not  entitled  to  a  dis- 
The  ground  of  his  motion  is  that  the  missal,  for,  giving  her  disclaimer  its 
actionable  facts  alleged  in  the  bill  make  utmost  effect,  it  is  still,  on  the  ad- 
a  case  against  which  a  disclaimer  con-  mitted  facts  of  the  case,  so  plain  as  to 
stitutes  no  defense.  Or,  to  state  the  be  beyond  dispute  that,  notwithstand- 
ground  in  another  form,  the  complain-  ing  her  conveyances,  she  still  holds  the 
ant  says,  for  a  defendant  standing  in  legal  title  to  the  lands  in  question,  and 
the  position  which  the  defendant  in  will,  while  she  and  her  husband  both 
this  case  does,  to  say,  I  disclaim  all  live,  continue  to  do  so  until  one  of 
right  and  interest  in  the  subject-matter  two  things  happens,  namely,  until 
of  the  litigation,  neither  shows  that  the  she  and  her  husband  join  in  making 
complainant  is  not  entitled,  as  against  a  conveyance  of  the  lands,  or  it  i» 
the  defendant,  to  the  relief  he  asks,  nor  judicially  declared  that  she  simply 
that  the  defendant  is  entitled  to  a  dis-  held  the  legal  title  to  them  in  pledge 
missal.  A  disclaimer  is  a  mode  of  as  security  for  the  payment  of  a 
defense,  and  if  it  prevails  the  defendant  debt,  and  that  the  debt  has  been  paid, 
must  be  dismissed,  and,  as  a  general  For  the  defendant  to  say  that  she  dis- 
rule,  he  will  have  a  right  to  be  dis-  claims  all  right  and  title  to  the  lands 
missed  with  costs  to  be  paid  by  the  amounts  to  absolutely'  nothing  at  all, 
complainant.  If,  however,  a  defend-  either  as  a  ground  of  dismissal,  or  as  a 
ant  attempts  to  disclaim  in  a  case  means  of  transmitting  or  relinquishing 
where  his  disclaimer  does  not '  en-  her  right.  The  thing  that  the  com- 
title  him  to  a  dismissal,  but  he  must,  plainant  wants  is  a  judicial  declaration 
notwithstanding  his  disclaimer,  still  that  the  deed  which  he  made  to  the 
be  retained  as  a  party  defendant,  defendant  is  not  what  on  its  face  it  pur- 
in  order  that  the  relief,  which  the  ports  to  be,  but  a  mortgage.  If  the 
facts  alleged  in  the  bill  show  the  com-  facts  stated  in  his  bill  are  true,  the 
plainant  to  be  entitled  to,  may  be  complainant  is  unquestionably  entitled 
decreed  to  him,  the  pleading,  being  to  such  a  declaration.  In  view  of 
useless  to  the  defendant  and  without  the  facts  alleged  in  the  bill,  such 
effect  in  the  cause,  except  as  an  ob-  a  declaration  can  be  made  against 
struct  ion,  will  be  ordered  to  be  taken  nobody  but  the  defendant.  With- 
from  the  files.  Judge  Story  states  out  her  before  the  court  as  a  party 
the  rule  on  this  subject  as  follows:  defendant,  the  suit,  for  all  practical 
'  A  defendant  cannot,  by  a  disclaimer,  purposes,  will  be  abated,  and  no  decree 
deprive  the  plaintiff  of  the  right  of  can  be  made,  for  she  is  the  only  person 
requiring  a  full  answer  from  him,  against  whom  relief  of  the  kind  sought 
unless  it  is  evident  that  the  defendant  can  be  given.  This  statement  of  the 
ought  not,  after  such  disclaimer,  to  be  issue  tendered  by  the  bill  shows,  as  I 
retained  as  a  party  to  the  suit.  For  a  think  conclusively,  that  an^'  pleading 
plaintiff  may  have  a  right  to  an  on  the  part  of  the  defendant  which 
answer,  notwithstanding  a  disclaimer ;  does  not  in  substance  either  deny  or 
and  in  such  a  case  the  defendant  can-  admit  that  the  deed  is  a  mortgage,  does 
not  shelter  himself  from  answering  by  not  in  any  manner  meet  the  corn- 
alleging  that  he  has  no  interest.'  plainant's  case.  A  disclaimer,  in  view 
Story's   £q.  PI.,  f  840.     This  state-  of  the  case  made  by  the  complainant'* 
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bill,  and  if  an  answer  and  disclaimer  are  repugnant  to  each  other, 
the  defendant  will  be  held  more  strongly  on  his  disclaimer.^ 

4.  Liftead  of  Demurrer. — When  a  bill  is  directed  against  a  party 
who  once  had  an  interest  in  the  subject-matter,  and  the  bill  does 
not  show  this  fact  affirmatively  and  does  not  show  that  the  de- 
fendant has  parted  with  such  interest,  a  disclaimer  and  not  a 
demurrer  is  the  appropriate  pleading.* 

m.  SlGVATUBB  AHD  Aftzdayit. — There  seems  to  be  no  well- 
settled  rule  in  this  country  as  to  whether  or  not  disclaimers  should 
be  signed  and  sworn  to,  but  prudent  practice  as  well  as  the  trend 
of  the  uncertain  authority  on  this  point  indicate  that  the  dis- 
claimer should  be  signed  by  the  defendant  and  his  counsel,  in  view 
of  its  operation  as  a  release,  though  it  is  not  necessary  that  it 
should  be  sworn  to,  if  the  oath  to  the  answer  is  waived  by 
the  bill.» 

IV.  Tqcb  fob  Evmni0. — ^As  a  disclaimer  is  a  mode  of  defense, 
it  should  be  entered  at  the  time  designated  for  appearance  as 
other  pleadings  in  the  cause,^  but  if  entered  at  another  stage  of 
the  proceeding,  advantage  should  be  taken  of  that  fact  at  the 
proper  time.* 

V.  PBOCESDiiras  arsb  DiecLAiiESB. — It  is  not  proper  to  reply  to 
a  disclaimer,  because  the  defendant  in  that  event  may  go  into  the 
evidence,  but  the  bill  should  be  dismissed ;  or  if  the  complainant 
wishes  to  charge  the  defendant  with  the  costs,  the  cause  should 
be  brought  to  hearing  upon  the  bill  and  disclaimer;®  but  when  an 

bill,  is  obviously  -without  either  object  necessary.     Dickerson  v,   Hodges,  43 

or  effect."  N.  J.  Eq.  47. 

1.  Cooper's  Eq.  PI.  309, 310;  i  Danl.  Affidavit KotKaeenary. — It  is  not  nee- 
Ch.  Pr.  (5th  ed.)  709.  essarj  for  a  defendant  to  make  affida- 

After  Dlsclalmar — Btatements  Kot  Re-  vit  to  a  disclaimer;  he  may  appear  at 

BponilTe. — After  disclaimer,  any  state-  the  hearing  and  disclaim,  and  the  bill 

ment   not  responsive    to    the    bill    is  will  be  dismissed  as  to  him.     Ladbroke 

irrelevant    and    impertinent.        Salt-  v,  Bleaden,  16  Tur.  630. 

marsh   v,   Hockett,  etc.,  Iron   Co.,  i  4.  Cooper's  Eq.  PI.  309. 

Lea  (Tenn.)  215;    Kansas  Pac.  R.  Co.  0.  Tappan  v,  Boston  Water  Power 

V.  McBratney,  10   Kan.  415 ;    Perkins  Co.,  157  Mass.  31. 

V.  Morse,  30  Minn.  13;   Donohue  v.  A  Stranger  to  a  Suit  may  voluntarily 

Ladd,  31  Minn.  244.  appear  at  the  hearing  and  disclaim,  and 

InaofflcleiLt  Answer. — Where  an  an-  this  will  cure  any  error  in  not  maiking 

9wer  and   disclaimer  are  filed  at  the  him  a  party,  and  he  will  be  bound  by 

same  time,  if  the  answer  is  not  full,  such  conduct.    Marsh  v.  Green,  79  111. 

the  complainant's  remedy  is  by  excep-  385. 

tions   to  the   answer  for  insufficiency.  6.  Spofford  v.  Manning,  2  Edw.  Ch. 

Ellsworth  V.  Curtis,  id  Paige  (N.  Y.)  (N.  Y.)  358;    Ford  v.  Chesterfield,  16 

107.  Beav.  520;    Williams  v.  Longfellow,  3 

An    answer    will     not    be    ordered  Atk.  582;    Glover  v.  Rogers,  11  Jur. 

stricken  from  the  files  after  the  plain-  1000. 

tiff  has  excepted  to  it.    Glassington  v.  Tha  Aasigneaa   of  a  Mortgagor   dis- 

Thwaites,  2  Russ.  458.  claimed  in  a  suit  for  foreclosure,  and 

2.  Crane  t'.  Deming,  7  Conn.  393.  offered  to  be  dismissed  without  costs. 
8.  I  Daniell  Ch.  Pr.  (5th  ed.)  708.  The  plaintiffs,  having  brought  them  to 
Under  a  BUe  of  Practice  in  New  Jer-  a  hearing^,  were  ordered  to  pay  their 

sey,  it  was  held  that  the  signature  of  costs  subsequent  to  the  disclaimer, 
defendant  with  attesting  witness  was     Davis  v,  Whitmore,  28  Beav.  617. 

724  Volume  VI. 


VfflMt  of  BiMlilBMr.  DISCLAIMERS.  When  InterpoMd  by  Mistake. 

answer  as  well  as  a  disclaimer  is  filed,  a  reply  to  the  answer  will 
not  be  improper.^ 

TL  XmcT  or  Dibolaimie— 1.  Omerally. — A  disclaimer  operates 
as  an  estoppel,  and  as  between  the  parties  and  privies  is  an  abso- 
lute bar  to  the  further  assertion  of  the  right  renounced  *  but  it 
does  not  extend  any  further  than  to  the  matter  actually  embraced 
in  the  disclaimer.' 

2.  As  to  Other  Parties. — When  a  defendant  disclaims  he  thereby 
precludes  himself  from  asserting  in  that  suit,  against  his  codefend- 
ant,  the  right  which  he  has  so  disclaimed.^  And  a  disclaimer  does 
not  of  itself  establish  any  right  or  title  in  the  complainant,^  nor 
does  it  operate  to  enlarge  his  estate.^ 

8.  When  Vntme. — It  it  should  appear  that  the  disclaimer  of  a 
defendant  is  untrue,  although  he  may  still  be  a  party  to  the  suit 
on  the  record,  such  disclaimer  is  binding  upon  him  for  all  pur- 
poses, and  is  a  bar  to  the  further  assertion  of  the  rights  disclaimed.'' 

4.  When  Interposed  by  Mistake. — ^When  a  disclaimer  is  inter- 
posed by  mistake,  or  in  ignorance  of  rights,  the  courts  generally, 
upon  a  strong  showing  by  affidavit,  permit  the  party  to  amend  so 
as  to  avoid  the  effect  of  such  disclaimer.® 

1.  Williams  v,  Longfellow,  3  Atk.        4.  J0II7  v,  Arbuthnot,  26  Beav.  283. 
582;  Deacon  v.  Deacon,  7  Sim.  378.  Rendarlng  Partlea  Neoossaiy. — A  dis- 

In  real  actions  at  common  law  the  claimer  by  the  assignees  of  a  bankrupt 

demandant  could  not  reply  unless  he  of  the  equity  of  redemption  of  a  term 

had  a  claim  for  damages,  and  in  Mas-  of  years,  vested  in  the  bankrupt  by  de- 

sackusetts  a  statute  allowing  a  replica-  vise  to  him  of  the  fee  simple  of  the 

tion  to  a  disclaimer  (Stat.  i795«  c.  75)  same  estate,  renders  the  bankrupt  a 

was  said  to  be  for  the  purpose  of  al-  necessary  party  to  the  bill  of  foreclos- 

lowing  the  demandant  costs  instead  of  ure.    Singleton  v.  Cox,  4  Hare  326. 
the  common-law  damages.    Prescottt^.        ReMTvlngBlglitB  against  Oodefendant. 

Hutchinson,  13  Mass.  441.  — He  may,  however,  disclaim  and  re- 

8.  Tappan  v,  Boston  Water  Power  serve  any  rights  he  may  have  against 

Co.,  157  Mass.  24;  Mardes  v.  Meyers  his  codefendant.  i  Danl.  Ch.  Pr.  (5th 

(Tex.  Civ.  App.  1894),  28  S.  W.  Rep.  ed.)  707. 
693.  A  Dlaclalmer  by  One  Defendant  does 

A  IMa<flalmer   In  a    Forwdorare    8ntt  not  affect  the  rights  of  the  complain- 

can   be  pleaded  as  an  answer  to  any  ant    against    another    defendant,   nor 

further  suit  for  redemption,  but  not  in  does  it  bind  other  defendants  as  against 

any  other  way.    In  re  Burrell,  17  W.  the  complainant  except  in  cases  where 

R.516,  L.  R.  7  Eq.  399;  Wood  v,  Tay-  they  are  privy  with  the  disclaiming  de- 

lor,  3  Eq.  Rep.  513.  fendant.     Williams  v.  Jones,  Younge 

A  PaxtF  WW  8ned  as  Tmstee  some  252 ;  Leathes  v.  Newitt,  4  Price  374. 
years  after  his  appointment,  and   by        Dlaolalmer  by  Helm  does  not  vest  the 

answer  he  disclaimed  ever  having  ac-  interest  disclaimed   in  the   remaining 

cepted  the  appointment  as  trustee.    It  heirs.     Kane  County  v.   Herrington, 

was  held  that  after  so  great  a  lapse  of  50  111.  232. 

time    the   court    might    presume    an        0.  Salkeld  x\  Johnston,  i  Hare  196. 
acceptance,  even  in  the  absence  of  acts        6.  In  re  Burrell,  L.  R.  7  Eq.  399. 
indicating  it,  but  for  the  disclaimer,        7.  Wood  v,  Taylor,  3  W.  R.  321,  3 

which  must  be  taken  to  relate  back  to  Eq.  Rep.  513. 

the  time  of  the  appointment.     Hughes        8.  Albertson  v.  Reding,  2   Murph. 

V.  Brown,  88  Tenn.  582.  (N.  Car.)  283;   Seton  v.  Slade,  7  Ves. 

8.  Tappan  v,  Boston  Water  Power  Jr.  265;    Sidden  v,   Lediard,  i  R.  & 

Co.,  157  Mass.  24;  In  re  Burrell,  L.  R.  M.  no. 
7  Eq.  399,  17  W.  R.  516.  Proof  Reimgnant  to  a  DlaolalnMr  is  not 
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6.  DiimiMal  of  Bill. — As  a  general  rule,  when  a  bill  sets  up  a 
claim  or  interest  on  the  part  of  the  defendant,  which  the  defend- 
ant disclaims,  the  bill  should  be  dismissed  at  once.^  But  the 
court  may  retain  a  disclaiming  party  if  the  circumstances  of  the 
case  or  the  ends  of  justice  require  it.* 

Yii.  Cosn. — The  question  of  costs  is  one  largely  within  the  dis- 
cretion of  the  court,  but  the  general  rule  is  that  where  a  defend- 
ant disclaims  in  a  proper  case,  the  bill  is  dismissed  with  costs.^ 
But  if  there  are  any  circumstances  which  lead  the  court  to  believe 
that  the  filing  of  the  bill  against  the  party  who  disclaims  was  in- 
duced by  the  conduct  of  that  party,*  or  if  the  defendant  once 
had  the  interest  disclaimed  and  through  his  fault  the  complainant 
was  not  made  aware  of  the  fact  that  he  had  parted  with  the  same, 
or  under  various  other  circumstances  which  take  the  cases  out 
of  the  general  rule,  the  court  may,  and  often  does,  tax  the  defend- 
ant with  costs.* 

allowed  without  amending  the  plead-  If  Some  of  tlM  Deftadants  1&  a  Fore- 

ings.     Graybeal  v.  Powers,  83  N.  Car.  dMvra    Bidt    disclaim,  the  court  will 

561.  decree  them  to  be  foreclosed,  and  not 

After  Decree  to  Aecoimt,  the  court  re-  simplr  dismiss  the  bill  as  against  them, 

fused  to  permit  a  defendant  to  with-  Perkm  v,  Stafford,  10  Sim.  562. 

draw  disclaimer  and  file  an  answer  in  8.  Johnson  v.  Schumacher,  7a  Tex. 

a  foreclosure  suit  before  satisfaction  of  334;  Tate  v,  Wyatt,  77  Tex.  492  ;  Kej- 

plaintiff*s  demand.     Glennjr  v,  Mur-  ser  v.  Meusback,  77  Tex.  64 ;  Wilbum 

<lock,  Fl.  &  K.  277.  V.  Tow  (Tex.  Cir.  App.   1893),  23  S. 

mdnoed  by  Frand.— Where  a  plaintiff  W.  Rep.  853;  Kansas  Pac  R.  Co.  v^ 

was  fraudulently  induced  to  sign  what  McBratnej,    12    Kan.    9;     Finch    tr. 

purported  to  be  a  disclaimer  after  suit  Martin,   19  111.   105 ;   Hioms  v.   Hoi- 

brought,  upon  such  a  showing  suit  will  tom,  16   fur.  1077 ;  Ford  v.  Chester- 

not  be  deteated  thereby.     Martin   v,  field,  z6  Beav.  520;  Vale  v,  Merideth, 

Walker,  9^  Ga.  477.  18  Jur.  992 ;  Glover  v.  Rogers,  17  L.  J. 

CkMfee. — A  defendant  answered,  claim-  N.  S.  Ch.  2,  11  Jur.  xooo;  Silcock  v. 

ing  an  interest  in  the  land  in  dispute,  Rornon,  2  Y.  ft  CoU.  376,  7  Jur.  548; 

and  afterwards,  upon  affidavits  siiow-  Gabriel  v.  Sturgis,  5  Hare  97 ;  Teed  v, 

ing  a  mistake  upon  the  face  of  his  coun-  Camithers,  2  Y.  ft  Coll.  31,  6  Tur.  987; 

sel  in  so  answering,  and  disclaiming  Benbow  v.  Davies,  11  Beav.  369;  H^ 

any  interest,  he  moved  to  dismiss  the  gins  v,  Frankis,  15  Tur.  277;  Perkin  0. 

complaint  as  to  him.  It  was  held  that,  in  Stafford,  xo  Sim.  563. 

granting  the  motion  without  costs,  the  A  disclaimer  does  not  free  a  defend - 

circuit  judffe  committed  no  error.  Lupo  ant  from  costs  accrued  up  to  the  time 

t;.  True,  10  S.  Car.  579.  of  disclaiming.     Etter  v,  Dignowitty, 

1.  Kennedy  v,  Kennedy,  66  111.  190;  77  Tex.  212. 

Meade  v.  Finley,  47  111.  40<S;  Gullett  v.  In  Buchanan  r.  Greenway,  11  Bear. 

O'Connor,   54  Tex.  408;  Spofford   v.  58    (a  foreclosure   suit),    a  party  dis- 

Manning,   2   Edw.  Ch.   (N.   Y.)   358;  claimed,  setting  up  that  he  did  not  claim 

Isham  V,  Miller,  44  N.  J.  Eq.6i.  and  had  never  claimed  any  interest  la 

If  a  dismissal  should  have  been  en-  the  equity  of  redemption.     It  was  held 

tered  in  the  lower  court  and  the  parties  that  he  was  not  entitled  to  costs, 

go  to  trial   without  further  notice  of  4.  Thompson  v,  Hudson,  34  Bear.  107. 

the    disclaiming    defendant,  the    Su-  6.  Bigelow  t.  StringfeUow,  25  Fla. 

preme  Court  will  enter  such  order  of  ^66 ;  Kitts  v,  WUlson,  130   Ind.  49s; 

dismissal.    Gullett    v.    O'Connor,    54  Manning  t'.  Heady,  64  Wis.  ^o;  uar- 

Tex.  468.  rington    v.  Lentz,  40    Fed.  Rep.   z8; 

%,  Sawyer  v.  Campbell,  ito  111.   186;  Deacon  v.  Deacon,  7  Sim.  j^8. 

Teed  v,  Camithen,  3  Y.  ft  Coll.  31,  In  Finch  v.  Martin,  19  IlL  105,  the 

6 Jur. 987.  court  said:    "These  defendants  were 
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Ko  Present  Interest. — Where  a  defendant  in  a  foreclosure  proceed- 
ing only  disclaims  a  present  right  or  interest,  he  will  be  taxed 
with  the  costs.^ 

bound  to  answer  and  disclose  their  title,  quent    to    the    disclaimer.      Davis  t;. 

if  they  had  any;  and  if  they  had  none,  Whitmore,  28  Beav.  617. 

it  was  their  duty  to  disclaim  title,  when  AASigneea. — ^The  rule  is  that  assignees 

they  would  be  entitled  to  costs,  unless  of  a  mortgagor  who  do  not  disclaim 

they  had  actually  set  up  claims  to  title,  prior  to    the    filing    of  the  bill,   but 

which  rendered  it  proper  to  make  them  only   disclaim   by  their    answer,   are 

parties,   that    they    might  be   forever  given    no    costs.     Ford  v.  White,  16 

silenced  *'  Beav.  125.     And  assignees  of   an  in- 

Disdalmer  Too  Late  for  Coats. — A  de-  solvent  mortgagor  are  not  entitled  to 
fendant  answered  claiming  an  interest  costs,  even  though  they  disclaim.  Col- 
in land  in  dispute,  and  afterwards,  upon  lins  v,  Shirley,  i  Russ.  &  M.  638. 
affidavits  showing  a  mistake  on  the  A  Legatee  cannot  have  costs'  on  dis- 
part of  his  counsel  in  so  answering,  claimer  when  no  offer  was  made  to 
and  disclaiming  any  interest,  moved  to  execute  any  release  that  might  be 
dismiss  the  complaint  as  to  him.  It  necessary,  and  even  in  that  case  he  has 
was  held  that  in  granting  the  motion  costs  only  after  disclaimer.  Furber  v, 
without  costs,  the  circuit  judge  com-  Furber,  30  Beav.  524. 
mitted  no  error.  Lupo  v.  True,  16  S.  The  General  Rule. — The  effect  of  all 
Car.  580.  the  later  authorities  is,  first,  that  in 

Bnpportlng  nalntUfa  Case. — If  a  de-  suit  for  foreclosure  or  redemption  of 

fendant  supports  plaintiff's  case  instead  mortgages,    where    a    defendant    dis- 

of  disclaiming,  but  is  held  not  entitled  claims  in  such  a  manner  as  to  show 

to  any  part  of  the  relief,  costs  are  ad-  that  he  never  had  and  never  claimed 

judged  against  htm.    Rackham  v,  Sid-  an  interest,  at  or  after  the  filing  of  the 

dall.  I  M.  &  Gord.  625.  bill,  then  he  is  entitled  to   his  costs. 

Where  a  Defendant  Dlaolalms  and  An-  Secondly,  that  if  a  defendant,  having 

■wen  to  Olalm  his  costs,  they  are  dis-  an  interest,  shows  that  he  disclaimed  or 

allowed.     Maxwell  v,  Wightwich,  3  L.  offered  to  disclaim  before  the  institu- 

J.  £q.  210.  tion  of  the  suit,  there  also  he  is  entitled 

1.  Cash  v.  Belcher,  I  Hare  310;  Grigg  to  his  costs.    Thirdly,  that  where    a 

V,   Sturgis,  5   Hare  93;    Tipping    v,  defendant,  having  an  interest,  allows 

Power,  I  Hare  405;  Vale  v,  Merideth,  himself  to  be  made  a  party  to  the  suit, 

x8  Jur.  992 ;  Durham  v.  Crackles,  8  Jur.  and    does   not    disclaim    or    offer    to 

N.  S.  1174;  Ohrly  v,  Jenkins,  i  De  G.  disclaim  till  he  puts  in  his  answer  or 

&  S.  543 ;  Gibeon  v,  Nicol,  9  Beav.  disclaimer,    in    that    case    he    is   not 

406 ;   Ford  Vn  Chesterfield,   16  Beav.  entitled  to  his  costa.    Ford  v,  Chester- 

520;  Appleton  v.   Sturgis,  10  W.  R.  field,  16  Beav.  520. 

312.  A  Btatate  In  Kaans,  attempting  to 

He  should  offer  to  execute  any  deed  determine  the  effect  of  a  formal  dis- 

which  might  be  necessary.    Gray  v,  claimer,  was  construed  by  the  court  as 

Adamson,  35  Beav.  383.  saving     the     defendant    from    costs. 

If    BrongM  to   Heaiinf ,    after    dis-  Kansas  Pac.  R.  Co.  v.  McBratney,  la 

claimer,  plaintiff  will  pay  costs  subse-  Kan.  99. 

727  Volume  VI. 


DISCONTINUANCE. 

article  DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 


DISCOVERY,     PRODUCTION,    AND 

INSPECTION. 

By  W.  a.  Martin. 

L  BsFmnov,  730. 
IL  DucovxBY  nr  Ceavoeby,  731. 

1.  Method  of  Obtaining  Discovery,  731. 

2.  Nature  and  Office  of  Bill  of  Discovery,  731. 

3.  When  Bill  of  Discovery  may  be  Maintcuned,  732. 

a.  Generally,  732. 

b.  In  Aid  of  Proceedings  in  What  Courts,  734. 

c.  Application  of  the  Principles  of  Discovery,  734. 
4*  How  Far  Superseded  by  Statute,  736. 

5«   Objections  to  Discovery,  740. 

a.  That  Discovery  Sought  Is  Immaterial,  740. 

b.  That  Discovery  Sought  may  Criminate  Defendant,  742. 

(i)   The  Rule  Stated,  742. 

{a)  As  to  Criminatory  Matters,  742. 
Ip)  As  to  Penalties  and  Forfeitures,  743. 
(c)  As  to  Matters  Tending  to  Degrade,  744. 

i2)  Applications  of  the  Rule,  744. 
3)  Exceptions  to  and  Qualifications  of  the  Rule,  745* 
{a)   Where  Part  of  Discovery  Is  Legitimate,  745, 
Ip)  Statutory  Protection  from  Prosecution,  746. 
(r)  Statute  of  Limitations,  746. 
{d)   Where  Penalty  is  Waived  by  Plaintiff,  747. 
{/)   Where  Protection  is  Waived  by  Defendant,  747; 
€•   That  Discovery  Sought  Is  of  Privileged  Communications ,  lAtf* 
(l)  Communications  between  Attorney  and  Client,  747, 

(a)  What  Attorney  Need  Not  Disclose,  747. 
{aa)   The  Rule  Stated,  747. 
(^^)  Communications  through  Agents,  Interpreters^ 

and  Clerks,  750. 
{fc)  Communications  between  Clients  of  One  Attcr^ 

ney,  751. 
(dd)  Limitation  of  Privilege,  751. 
{ee)  Loss  or  Waiver  of  Privilege,  754. 
(ff)  Effect  of  Termination  of  Relationship,  754. 

(b)  What  Client  Need  Not  Disclose,  755. 
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(2)  Communicatians  between  Legal  Advisers  of  Adverse  Pan- 

ties,  756. 

(3)  Communications  to  Scriveners ,  Stewards ,  and  Agents,  756. 

(4)  Communications  between  Codefendants,  756. 

(5)  Communications  between  Husband  and  Wife,  757. 

(6)  Communications  to  Clergymen  and  Medical  Men,  757. 

(7)  Communications  between  Government  Officials,  758. 
1/.    That  Discovery  Sought  Relates  to  Defendant's  Case,  758. 

(1)  General  Rule,  758. 

(2)  Limitations  and  Exceptions,  759. 
e.   Other  Objections,  761. 

6.  The  Parties,  761. 

<t.  Persons  Interested  in  Action  at  Law,  761, 

b.  Persons  under  Disability,  763. 

c.  Parties  to  Action  at  Law,  763. 

d.  foindet,  763. 

7.  Time  of  Filing  Bill,  764. 

8.  Frame  of  Bill,  765. 

a.  Title  or  Interest  of  Plaintiff ,  765. 

b.  Interest  of  Defendant,  766. 

c.  Privity,  766. 

d.  Pendency  of  Suit,  766. 

e.  Nature  and  Ground  of  Suit,  766. 
/.  Materiality  of  Discovery,  767. 

g.  Statement  of  Matters  cls  to  Which  Discovery  is  Sought^  76^ 
h.  Demand  for  Discovery,  770. 
I.  Prayer,  770. 

(i)  For  Discovery,  770. 

(2)  /^<?r  Process,  770. 
y.    Verification,  771. 

9.  Amending  Bill,  771. 

10.  /Vif«,  772. 

11.  Answer,  775. 

a.  Disclosures  by  Answer,  775. 

^.  Protection  from  Discovery  by  Answer,  776. 

^.  ^w/i?  «j  /(^  Responsiveness,  776. 

^^.  7?«/^  AT  A?  Certainty  and  Positiveness,  777. 

tf.  Answers  as  Evidence,  777. 

12.  Demurrer,  777. 

fl.    Jf%«/  -<4r^  Grounds  of  Demurrer,  777. 
^.    What  Are  Not  Grounds  of  Demurrer,  779. 
c,  specifying  Parts  of  Bill  Demurred  To,  779. 

13.  Costs,  780. 

a.  The  General  Rule,  780. 

b.  Qualifications  and  Exceptions,  780. 
r.  Application  for  Costs,  781. 

m.  PBODucTioir  OF  WBiTnroB  nr  Chavceby,  781. 

1.  Introductory  Statement,  781. 

2.  ^f^a/  /j  Requisite  to  Entitle  Party  to  Production,  782. 

3.  The  Bill,  783. 

4.  The  Answer,  783. 

5.  The  Motion,  784. 

IV.  PBODUCTIOir  AKD  IVSPECTIOir  OF  WBITIirOS  UVBIB  STATITTZSt  784. 
I.  Subjects  of  Production  and  Inspection,  784. 
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a.  Books,  Papers,  and  Documents,  784. 

b.  Other  Subjects  of  Production  and  Inspection,  786. 

2.  Purposes  for  Which  Production  and  Inspection  may  be  Had,  787, 

a.  Statutory  Provisions,  787. 

b.  To  Aid  in  Framing  Pleadings,  788. 

(i)  Declaration  or  Complaint,  788. 

(2)  Answer  or  CounterclcUm,  789. 

(3)  Repfy^  791- 

c.  To  Aid  in  Preparation  for  Trial,  791. 

3.  When  Production  or  Inspection  will  be  Denied,  'j^i, 

4.  What  Is  Requisite  to  Entitle  Party  to  Production  and  Inspectioti, 

794. 

a.  Pendency  of  Suit,  794. 

b.  Possession  or  Control  of  Writings  by  Adverse  Party,  794. 

c.  Materiality  and  Necessity  of  Writings,  795. 

d.  Demand,  796. 

e.  Notice,  797. 

•  5.  Against  Whom  Production  or  Inspection  may  be  Had,  797. 

6.  Methods  of  Obtaining  Production  and  Inspection,  799. 

a.  Production,  799. 

b.  Inspection,  801. 

7.  What  Application  must  Show  or  Contain,  801. 

fl.  Pendency,  Nature,  and  Object  of  Suit,  801. 

b.  specification  of  Information  Sought,  802. 

c.  Possession  or  Control  of  Writings  by  Adverse  Party,  802. 

d.  Description  of  Writings,  802. 

e.  Allegations  of  Materiality  and  Necessity,  804. 

/.   Case  in  Which  Equity  would  Compel  Discovery,  807. 

g.  Allegations  of  Demand  and  Refusal,  807. 

h.  Interrogatories,  807. 

i.  Prayer,  807. 

j.    Verification,  807. 

8.  opposing  Production  or  Inspection,  808. 

9.  The  Order,  809. 

a.  Contents  and  Requisites,  809. 

b.  Service,  810. 

c.  Effect,  810. 

d.  Compliance,  811.  » 

(i)  Generally,  811. 

(2)  Effect  of  Noncompliance,  81 2, 

e.  Vacating  and  Modifying  Order,  816. 
/  Appeal,  816. 

(i)  Appealability  of  Order,  816. 
(2)  Review,  818. 
10.    Costs,  818. 

CROSS-REFERENCES. 

As  to  Discovery  by  Examination  before  Trial,  see  article  EXAMINA  TION 
OF  PARTIES  BEFORE  TRIAL. 

L  Betihitioh. — Discovery  is  the  disclosure  of  facts  resting  in  the 
knowledge  of  the  defendant,  or  the  production  of  deeds,  writings, 
or  things  in  his  possession  or  power,  in  order  to  maintain  the  right 
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or  title  of  the  party  asking  it  in  some  suit  or  proceeding  in  another 
court.* 

n.  DiaoovEBY  nr  Chahceby— .1.  Method  of  Obtaining  Discovery. — 
Except  where  other  methods  have  been  provided  by  statute,  dis- 
covery is  usually  obtained  by  a  bill  of  discovery  if  a  plaintiff  is  the 
party  seeking  it,  and  by  a  cross-bill  if  the  discovery  is  asked  by 
a  defendant.* 

2.  Vatnre  and  Office  of  Bill  of  Discovery. — All  bills  in  equity  are,  in 
a  sense,  bills  for  discovery,  but  a  pure  bill  of  discovery  is  usually 
brought  to  obtain  the  disclosure  of  facts  within  the  defendant's 
knowledge,  or  of  deeds  or  writings  or  other  things  in  his  cus- 
tody,^ in  aid  of  the  prosecution  or  defense  of  an  action  pending 
or  about  to  be  commenced  in  some  other  court  *  This  bill  is 
used  most  commonly  in  aid  of  a  defense  or  prosecution  of  an 
action  at  law.* 

Diitinguiihed  from  Bills  for  Belief. — The  distinction  between  a  bill 
filed  for  discovery  merely  and  a  bill  filed  for  discovery  and  relief, 
is  that  the  former  is  ancillary  to  a  trial  at  law,  and  the  latter, 
although  a  bill  of  discovery,  withdraws  the  cause  from  the  legal 
forum  and  brings  it  for  a  decision  before  a  court  of  equity.®  A 
mere  bill  of  discovery  cannot  properly  pray  relief  in  regard  to  the 
matters  discovered.''  It  may,  however,  pray  for  a  stay  of  proceed- 
ings at  law  until  the  discovery  is  made,^  or  for  such  relief  as  is 
merely  incidental  to  the  discovery  sought.^ 

Effect  of  Answer. — ^As  the  sole  object  of  a  bill  of  discovery  in  aid  of 
a  defense  is  to  obtain  a  sufficient  answer  and  in  the  meantime  to 
stay  the  action,  the  proceeding  is  virtually  at  an  end  when  the 
answer  is  obtained.  ^^ 

Hot  Broaght  to  Hearing. — The  cause  is  never  brought  to  a  hearing 

■ 

1.  Bouvier's  Law  Dictionary,  p.  536.  law  or  in  equity,  by  or  against  the 

8.  DlaeoTery  I17  Oroea-liSU. — For  a  dis-  plaintiff.    The  discovery  in  either  case 

cussion  of  discovery  by  cross  bill,  see  is  for  the  purpose  of  enabling  the  party 

article  Cross-bills,  vol.  5,  p.  630.  asking  it  to  obtain  evidence  material  to 

8.  Field  v.  Pope,  5  Ark.  66;  Kear-  a  case  about  to  come  on  for  trial." 
ny  V.  Jeflfries,  ifi  Miss.  343;  Bell  v,  D'Wolf  v.  D'Wolf,  4  R.  I.  455. 
Pomeroy,  4  McLean  (U.  S.)  57;  Lit-  7.  Little  v.  Cooper,  10  N.  J.  Eq.  273; 
tic  V.  Cooper,  10  N.  J.  Eq.  373;  Mit-  Kearny  v.  Jeffries,  48  Miss.  357;  Dins- 
ford's  Eq.  PI.  by  Jeremy  53;  Cooper's  more  v.  Crossman,  53  Me.  441;  Field 
Eq.  PI.  58;  Story's  Eq.  PI.,  $  311.  v.  Pope,  5  Ark.  66;  Story's  Eq.  PL,  f 

4.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1556;  311;  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1556. 

Derby  v,  Athol,  i  Ves.  203;  Dun  v,  8.  Field  v.  Pope,  5  Ark.  66;  Story's 

Coates,  I  Atk.  288.  Eq.  PL,  §  31X ;  Dan.  Ch.  Pr.  (6th  Am. 

B.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1556.  ed.)  1556. 

8.  Bell    V.    Pomeroy,    4    McLean  9.  Kearny  v,  Jeffries,  ^  Miss.  343. 

(U.  S.)  59;  Breckenridge  v.  Peter,  4  10.  Price  v,  Tyson,  3  Bland  (Md.) 

Cranch  (C.  C.)  15.  397;  Yates  v,  Monroe,  13  111.  212;  Fi- 

"  The  only  distinction  between  the  field  v.  Gorton,  15  111.  App.  458 ;  Jones 

two  is  that  in  a  bill  for  relief  the  dis-  v,  Sherwood,  6  N.  J.  Eq.  210.     See  also 

covery  and  relief  is  sought  by  one  and  Philadelphia  F.  Ins.  Co.  v,  Chicago 

the  same  bill,  whereas,  in  a  bill  for  dis-  Cent.  Nat.  Bank,  i  111.  App.  34^ ;  U.  S. 

covery  merely,  discovery  only  is  sought  Insurance  Co.  v.  Central  Nat.  Bank,  7 

in  aid   of  some  other  proceeding  at  111.  App.  426. 
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upon  a  mere  bill  of  discovery,  and  hence  there  should  be  no  decree 
on  matters  set  forth  in  the  bill.^ 

Vo  lUsmiiiAl  fm  Want  of  ProMontion. — A  bill  of  discovery  will  not  be 
dismissed  for  want  of  prosecution.*  The  proper  course  is  for 
the  defendant  to  pray  for  an  order  upon  the  plaintiff  to  pay  to 
the  defendant  the  costs  of  the  suit.' 

Hot  Takon  pro  ConfiMM. — In  the  absence  of  statute  providing  other- 
wise, a  bill  of  discovery  cannot  be  taken  pro  confessed 

Oath  mnit  Vot  bo  WaiTod. — A  bill  for  discovery  cannot  be  main- 
tained if  it  waives  answer  under  oath,^  for  a  waiver  destroys  the 
adequacy  of  the  answer  as  regards  discovery  and  turns  it  into  a 
mere  pleading.* 

3.  When  Bill  of  Diioovery  may  be  Maintained— tf.  Generally. — 
Bills  of  discovery  may  be  maintained  both  in  aid  and  in  defense 
of  an  action.'' 

Gontomplatod  Aotlon. — To  enable  the  plaintiff  in  an  action  at  law  to 
obtain  discovery  it  is  not  necessary  that  the  action  should  have 
been  commenced,  for  it  will  lie  in  aid  of  a  contemplated  action^ 
as  well  as  in  aid  of  an  action  already  commenced.^ 

By  Befondant — It  cannot,  however,  be  filed  by  a  defendant  in  aid  of 
a  defense  to  an  action  at  law  until  he  has  filed  his  plea  to  such 

1.  Hindman  v.  Taylor,  2  Bro.  C.  C.  Markham  v,  Townsend,  2  Tenn.  Ch. 

7;  Shaftsbury  f .  Arrowsmith,  4  Ves.  713. 

Jr.   71;    Townsend    v,  Odam,   Walk.  6.  Markham  v,  Townsend,  2  Tenn. 

(Miss.)  356;  Kearnj  v.  Jeffries, 48  Miss.  Ch.  713. 

343 ;  Price  v,  Tyson,  3  Bland  (Md.)  397 ;  7.  Wolf  v.  Wolf,  2  Har.  &  G.  (Md.) 

Dennis  t'.  Riley,  21  N.  H.  50;  Dixon  v.  383;  Wright  v.  King,  Harr.  (Mich.)  12; 

Campbell,  3  Dana  (Ky.)  603.  State  Bank  v.  Steen,  13  Ark.  36. 

8.  Woodcock  V,  King,  i  Atk.  286;  Dlieorery  in  Aid  of  DefteiM  to  Part  of 

South-Eastern   R.  Co.   f.  Submarine  Demand. — Plaintiff  may  have  discovery 

Tel.  Co.,  18  Beav.  429.  in  aid  of  a  defense  as  to  part  of  a  de- 

The  rule  is  that  where  a  bill  is  filed  mand  sued  for,  but  before  it  will  be 

for  discovery  solely  it  should  not  be  granted  he  must  bring  into  court  so 

dismissed.     Bouton  v.  Smith,  X13  111.  much  o!  the  debt  as  is  admitted  to  be 

481.  due.     Hill  V,  Cawthon,  15  Ark.  29. 

Hence  a  motion  to  dismiss  for  want  8.  Buckner   v,   Ferguson,  44  Miss, 

of  prosecution  is  irregular.    Bennett  677;  Wright  t*.  King,  Harr.  (Mich.)  12. 

V.  Harrap,  22  L.  T.  N.  S.  647;  Wood-  In  Aid  of  Proloctod  Aetlon.— Where 

cock  V.  King,  i  Atk.  286.  an  action  is  brought,  or  where  the  nec- 

8.  Woodcock  V,  King,  i  Atk.  286.  essary  effect  in  law  of  the  case  stated  by 

4.  LangdelPs  Eq.  PL,  ^  180.  the  bill  appears  to  be  that  the  plaintiff 

0.  Markham  f .  Townsend,  2  Tenn.  has  a  right  to  bring  an  action,  he  is 

Ch.  713;  Harrington   v,  Harrington,  entitled   to  a  discovery  to    aid    that 

15  R.  I.  341 ;  McCulla  v.  Beadleston,  action,  whether  brought  or  one  which 

17  R.  I.  20;  Huntington  v.  Saunders,  he  appears  to  have  the  right  or  inten- 

120   U.S.  78;   Manchester  F.   Assur.  tion  to  bring.     Stebbins  v.  Cowles,  10 

Co.  f.  Stockton  Combined  Har\-ester,  Conn.  408. 

etc..  Works,  38  Fed.  Rep.  378;  Ward  A  plaintiff  is  entitled  to  have  a  dis- 

V.   Peck,    114  Mass.   121;    Badger    v,  covery,  to  enable  him  to  obtain  a  decree 

McNamara,  123  Mass.  117.    See  also  or  to  bring  an  action ;  to  ascertain  facts 

Torrent  v,  Rodgers,  39  Mich.  85.  in  aid  of  proof,  or  to  save  expense;  or 

Thus  an  original  bill  for  discoveiy  to  substantiate  his    proceedings  and 

of  champerty  in  a  pending  suit  will  make    them    regular    and    effectual, 

not  lie  where  the  oath  to  the  defend-  Salmon    x\  Clagett,   3   Bland    (Md.) 

ant's    answer    is    expressly    waived.  125. 
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action,  because  it  cannot  be  known  what  the  defense  is  until  such 
plea  is  filed.^ 

In  Aid  of  What  Pleading!. — It  may  be  filed  by  a  plaintiff  to  aid  in 
proving  his  declaration  or  replication,  or  by  a  defendant  to  aid 
in  proving  his  plea  or  rejoinder.* 

In  Aid  of  VegatiTo  Case. — It  may  also  be  filed  in  aid  of  a  negative 
case,  as  by  a  plaintiff  to  disprove  a  declaration  or  by  a  defendant 
to  disprove  a  plea.' 

In  Aid  of  Anewer. — It  may  be  filed  in  aid  of  an  answer  in  equity,  in 
which  case  it  is  a  cross-bill.^ 

ETidenee  need  Kot  be  Indiepeneable. — ^An  action  for  discovery  will  lie 
not  only  where  the  party  seeking  it  is  destitute  of  other  evidence 
to  establish  his  case,  but  also  to  iaid  or  render  unnecessary  such 
evidence.  It  is  not  essential  to  the  maintenance  of  a  bill  of  dis- 
covery that  the  matters  sought  to  be  discovered  are  incapable  of 
proof  otherwise.* 

Action  for  Tort. — There  is  some  conflict  of  opinion  as  to  whether 
a  bill  of  discovery  will  lie  in  aid  of  an  action  to  recover  damages 
for  a  mere  personal  tort.  Certainly,  if  the  tort  committed  were 
^uch  as  would  subject  the  defendant  to  a  criminal  prosecution,  or 
to  a  penalty,  or  forfeiture,  the  bill  could  not  be  maintained.®  If 
it  would  not,  it  is  apprehended,  there  is  no  good  reason  why 
•discovery  should  not  be  allowed.  In  some  earlier  English 
<]ecisions  the  right  to  file  a  bill  of  discovery  in  aid  of 
an  action  of  tort  is  affirmed,  and  unreported  cases  are  cited 
in  support  of  the  holding.''  With  the  exception  of  one 
•decision,  which  contains  a  dictum  to  the  contrary,®  the  doctrine 
of  these  decisions  finds  support  in  the  later  English  decisions.^ 

In  America,  bills  of  discovery  have  been  allowed  in  aid 
of  actions  of  tort,^^  but  the  right  to  file  such  bills  in  this  class 

1.  Harris  r.  Galbraith,  43  111.  309.  307,  in  which  the  court  says :  "  It  is 

2.  Langdell's  £q.  PL,  ^  170  ;  Atlan-  a  mistake  to  say  a  man  shall  not 
tic  Ins.  Co.  V.  Lunar,  i  Sandf.  Ch.  have  a  discovery  in  this  court  for  mat- 
<N.  Y.)  91.  ters  that  sound  in  tort."    And  a  case 

Flea  in  Abatement. — A  defendant  in  a  was  cited  where  a   man    carried   his 

'Suit  at  law  is  entitled  to  a  discovery  mine   under  his    neighbor's    ground, 

in   support   of  a  plea  in   abatement,  and  a  case  where  a  man  ran  away  with 

Palmer  v.  Hicks,  17  Ark.  506.  a  casket  of  jewels  and  was  ordered  to 

8.  Langdell's  £q  PI.,  ^  170.  answer. 

4.  See  article  Cross-bills,  vol.  5,  8.  Glynn  v.  Houston,  i  Keen  329. 
p.  630.  9.  Macclesfield  v,  Davis,  3  Ves.  & 

5.  Salmon  t;.  Clagett,  3  Bland  (Md.)  B.  17. 

125;  Stacy  V.  Pearson,  3  Rich.  Eq.  (S.  Macaulay  v.  Shackell,  i  Bligh    (N. 

Car.)  148.  S.)96,  where  discovery  was  allowed  in 

OmnnlatlTe  BTldenee. — A  discovery  aid  of  the  defense  to  an  action  of  libel, 

may  be  had  of  mere  cumulative  evi-  See  also  Wilmot  v.  Maccabe,  4  Sim. 

-dence.      Continental    L.  Ins.   Co.   v.  263. 

Webb,  54  Ala.  688.  10.  Skinner  v,  Judson,  8  Conn.  528; 

6.  See  infra f  II.  ^.  Objecliofts  to  DiS'  Howell  f.  Ashmore,  9  N.  T.  Eq.  83; 
€overy.  Atwill  v.  Ferrett,  2  Blatchf.   (U.  S.) 

7.  East  India  Co.  v,  Sandys,  i  Vern.  46;  Finch  v,  Rikeman,  2  Blatchf.  (U. 
127;  East  India  Co.  v.  Evans,  i  Vern.  S.)  301. 
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of  cases  has  also  been  denied*^ 

b.  In  Aid  of  Proceedings  in  What  Courts.— A  bill  of  dis- 
covery cannot  be  maintained  in  aid  of  proceedings  in  any  court 
which  could  originally  (without  statute)  compel  a  discovery.* 
Thus  a  bill  does  not  lie  in  aid  of  proceedings  in  an  ecclesiastical 
court,*  nor  in  aid  of  proceedings  in  an  inferior  court,*  nor  in  aid 
of  proceedings  before  arbitrators,  unless  compulsory,*  nor  in  aid  of 
an  issue  directed  by  a  court  of  bankruptcy.* 

BnitinFortignCouitTy. — ^According  to  the  English  authorities  a  bill 
of  discovery  will  not  lie  in  aid  of  a  defense  or  of  a  prosecution  of 
a  suit  in  a  foreign  country.''  But  in  America  the  rule  seems  to  be 
settled  otherwise.* 

c.  Application  of  the  Principles  of  Discovery. — In  the 

notes  hereto  will  be  found  cases  which  show  the  application  of 
the  principles  of  discovery  to  particular  cases.  For  the  sake  of 
convenience,  these  decisions  will  be  divided  into  three  groups, 
(i)  Cases  in  which  a  bill  of  discovery  in  aid  of  the  prosecution 
of  an  action  has  been  allowed.*    (2)  Cases  in  which  a  bill  of  dis- 

1.  Bailey  v.  Dean,  5  Barb.  (N.  Y.)  discover  whether  the  defendant  in  that 
297,  a  bill  brought  in  aid  of  an  action  suit  had  notice  of  complainant's  deed, 
of  slander.  The  court  said:  '*  The  and  the  circumstances  under  which  he 
jury  in  giving  their  verdict  are  not  con-  procured  his  deed,  in  order  to  deter- 
fined  to  the  actual  damage  sustained,  mine  whether  he  is  a  bona  fide  pur- 
but  may  take  into  consideration  the  chaser  without  notice.  Howell  t\  Ash- 
motives  of  the  defendant,  and  the  de-  more,  9  N.  J.  Eq.  82.  • 
gree  of  malice  with  which  he  was  ac-  In  aid  of  ejectment  to  show  that  the 
tuated,  and  regulate  their  verdict  with  deed  under  which  defendant  claims  is 
a  view  to  its  effect  upon  the  commu-  without  consideration  and  fraudulent, 
nity  and  as  a  punishment  of  the  defend-  Skinner  v.  ludson,  8  Conn.  528. 

ant.      So  far   as  these  considerations        In  aid  of  an  action  of  covenant  to 

affect  the  verdict,  it  loses  its  compen-  discover  deeds,  papers,   and   writings 

satory  character  and  becomes  strictly  between  defendants  and  others  in  fraud 

penal."  of  the  agreement  sued  on.     Mitchell 

2.  Gilder  v.  Merwin,  6  Whart.  (Pa.)  v.  Harris,  2  Ves.  Jr.  129. 

522;  McFillin  r.  Bank,  8  Phi  la.  (Pa.)  In  aid  of  assumpsit,  to  which  the  stat- 

308.  ute  of  limitations  is  pleaded,  to  discover 

8.  I  Pomeroy's  Eq.  Jur.,  ^  197.  a  new  promise  within  the  term  of  lim- 

4.  Dunr.  Coates,!  Atk.  288;  Anony-  itation.  Baker  v.  Morris,  10  Leigh 
mous,  2  Ves.  451 ;  Story's  Eq.  PI.,  ^  555.  (Va.)  294.   CoHtruy  Lansing  v.  Starr,  2 

5.  Story's  Eq.  Jur.,  §   1495;  British  Johns.  Ch.  (N.  Y.)  150. 

Empire  Shipping  Co.    v,  Soames,   3  In    aid    of    an    action   on   contract 

Kay  &  J.  433;  Fuller  v,  Ingram,  7  W.  against  three  defendants,  one  of  whom 

&  R.  302.  alone  defended,   to  discover  a  letter 

6.  Cooke  V.  Marsh,  18  Ves.  Jr.  209.  written  to  him  by  the  other  defendants 

7.  Bent  t'.  Young,  9  Sim.  180;  Drey-  concerning  the  subject-matter  of  the 
fus  V.Peruvian  Guano  Co.,  41  Ch.  action.  Peckv. Ashley,  12 Met. (Mass.) 
Div.  151.     Compare  Crowe  t*.  Del  Rio,  478. 

cited  in  Bent  v.  Young,  9  Sim.   185.  To  discover  assets  which  an  admin- 

8.  Mitchell  v.  Smith,  i  Paige  (N.  istrator  has  failed  to  return  in  his  in- 
Y.)  287;  Burgess  T'.  Smith,  2  Barb,  ventory.  Wilson  v.  Crook,  17  Ala.  59; 
Ch.  (N.  Y.)  276;  Dykers  v.  Wilder,  3  -Hunley  v.  Hunley,  15  Ala.  91. 

Edw.  Ch.(N.  Y.)496;  Post  v.  Toledo,  To  discover  a  note  taken  and  con- 

etc,  R.  Co.,  144  Mass.  341.  cealed,  so  that  it  cannot  be  replevied. 

9.  In  Aid  of  Actton — wienLiM. — ^Bills  Clapp  v.  Shephard,  23  Pick.  (Mass.) 
of  discovery  lie  in  aid  of  ejectment  to  228. 
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covery  in  aid  of  the  prosecution  of  an  action  has  not  been  allowed.^ 

For  discovery  of  the  dates,  rates  of  out  learning  the  amount  of  the  mort- 
interest,  and  place  of  payment  of  notes  gage  debt  and  the  assets  received  by- 
given  by  defendant  to  plaintiff's  in-  die  mortgagee,  for  a  disclosure  of  such 
testate,  which  have  been  lost.  Grimes  facts.  Craig  v,  Doherty,  6i  Miss.  96. 
v»  Hilliary,  38  111.  App.  246.  By  an  administrator  against  a  de- 

For  a  disclosure  of  the  acts  of  each  fendant  who  has  in  his  possession 
of  several  defendants  charged  with  choses  in  action  and  other  personal 
having  combined  in  an  unlawful  estate  of  the  decedent,  the  amounts, 
scheme  to  injure  complainant.  Evans  dates,  and  characters  of  which  are  un- 
v-,  Lancaster  City  St.  R.  Co.,  64  Fed.  known  to  complainant,  and  which  de- 
Rep.  626.  fendant  refuses  to  disclose.     Smith  v. 

For  discovery  of  matter  to  prove  the  Smith  (Va.  1896),  24  S.  E.  Rep.  280. 

execution  of  a  note  sued  on.  State  Bank  By  the  holder  of  a  judgment  against 

V.  Steen,  13  Ark.  36.  a    corporation,    against     the    officers 

By  a  creditor  who  has  exhausted  his  thereof,  to  compel  a  disclosure  of  the 

remedy  at  law,  against  the  debtor  for  names   of   the    stockholders    to    ena- 

a   discovery   of    assets,   Treadwell  v,  ble  plaintiff  to  institute  proceedings 

Brown,  44  N.  H.  551 ;  and  for  the  names  against  it    Post  v.  Toledo,  etc.,  R.  Co. 

of  his  debtors.  Bay  State  Iron  Co.  v,  144  Mass.  341. 

Goodall,  39  N.  H.  223.  By  a  sequestrator  against  a  corpora- 

By  a  creditor  of  a  decedent,  against  tion  to  discover  assets.   Bevans  v.  Ding- 

the  executors  for  a  disclosure  of  assets  man's  Choice  Turnpike,  10  Pa.  St.  174. 

in  their  hands.    Dodson  v,  Sevars,  52  To  resist  a  set-off  claimed   by  de- 

N.  ].  Eq.  611.  fendants  at  law.    Lane  v,  Stebbins,  9 

By  a  creditor  to  discover  property  Paige  (N.  Y.)  622. 

concealed  so  that  it  cannot  be  reached  1.  When  does  Not  Lie. — A  bill  of  dis- 

by  execution.    Mitchell  v,  Byrns,  67  covery  will  not  lie  to  compel  the  de- 

111.  522.  fendant  to  discover  whether  he  has 

By  «  creditor  in  aid  of  an  execution  money  to  pay  a  debt  which  he  owes, 

at  law,  to  discover  all  trusts  for  the  Webb  v.  Jones,  13  Lea  (Tenn.)  200. 

defendant's  benefit,  all  his  real  property  Nor  to  compel  a  discovery  of  de- 

within  reach  of  execution  at  law,  and  fendant's  real  estate  where  his  title  is 

all  his  property  at  the  time  of  bill  filed  spread  upon  the  public  records.    Rose 

or  of  answering.     LeRoy  v.  Rogers,  v,  Lloyd,  2  Pa.  L.  J.  320. 

3  Paige  (N.  Y.)  234.  Nor  to  procure  admissions  in  miti- 

By  an  equitable  holder  of  judgments,  gation  of  damages  in  an  action  of  tres- 

against  the  heirs  and  administrator  of  pass    at    law.      Gelston    v.    Hoyt,   z 

the  deceased  judgment  debtor,  to  com-  Johns.  Ch.  (N.  Y.)  543. 

pel  discovery  of  the  assets.    Thomas  Nor  to  prove   the  nonexistence  of 

V.  Adams,  30  111.  37.  facts  which   would   be    necessary    to 

By  a  creditor  against  a  debtor  who  plaintiff 's  suit,  as  this  would  be  mere- 
has  applied  for  the  benefit  of  the  in-  ly  to  guard  against  anticipated  perjury, 
solvent  laws  as  ancillary  to  the  pro-  Leggett  v,  Postley,  2  Paige  (N.  Y.) 
ceedings  upon  such  application.  Bran-  599;  Allen  v,  Kyle,  i  Phila.  (Pa.)  27. 
don  V.  Gowing,  6  Rich.  Eq.  (S.  Car.)  5.  Nor  to  impeach  a  judgment  in  favor 

By  a  person  entitled  to  the  proceeds  of  a  subsequent  purchaser  by  showing 

of    a    certain   bond   when    collected,  want  of  consideration    or    invalidity 

against  the  person  who  was  to  collect  thereof,     French  v,  Shotwell,  6  Johns, 

it,  to  ascertain  when  the  money  due  Ch.  (N.  Y.)  235. 

thereon  was  collected.     Scott  v.  Os-  Nor  in  aid  of  a  defendant  at  law  to 

borne,  2  Munf.  (Va.)  413.  furnish  a  fuller  bill  of  particulars  which 

By  a  legatee  in  remainder  of  an  in-  the  court  of  law  had  refused   to  offer, 

definite  balance,  to  enforce  a  discovery  Nieury  v,   O'Hara,   i    Barb.  (N.  Y.) 

from  the  legatee  for  life  of  what  prop-  484. 

erty  had  come  into  his  hands  in  which  Nor  to  obtain  a  discovery  against  a 

the    remainder    man  was    interested,  surety  on  a  bond  of  a  collector  of  the 

Boyd  V.  Boyd,  6  Gill  &  J.  (Md.)  25.  estate  of  the  decedent,  for  a  breach  of 

By  an  administrator  who  cannot  de-  a  condition    of    the   bond.     Boyd  v* 

termine  the  solvency  of  the  estate  with-  Swing,  38  Miss.  182. 
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(3)  Cases  where  a  bill  of  discovery  in  aid  of  a  defense  to  an  action 
has  been  allowed.^ 

4.  How  Far  Superseded  by  Statute. — Owing  to  statutory  provi- 
sions in  England  and  in  nearly  all  the  United  States,  which 
authorize  examination  of  parties  to  a  suit  as  witnesses  and  pro- 
vide that  either  party  may  be  compelled  on  application  and 
notice  to  produce  books  and  documents  for  inspection,^  bills  of 
discovery  are  not  used  with  so  much  frequency  as  formerly.    In 

Nor  did  such  a  bill  lie  at  the  in-  impeached   under  a  subsequent  judg- 

stance  of  a  purchaser  of  the  reversion  ment  against  the  grantor.     Kimberlj 

of   land  subject  to  a  lease,  who  had  v.  Sells,  3  Johns.  Ch.  (N.  Y.)  467. 

received   a  certain  rent  for  forty-two  To  discover  an  alleged  tender  before 

years  from  the  time  of  his  purchase,  action  brought  in  aid  of  a  defense  to 

to    discover    the  amount  of  the  rent  an  action  to  recover  money.     McLar- 

originally  reserved,  especially  where  ney  v.  Dutton,  5  Phila.  (Pa.)  363. 

the  bill  did  not  allege  that  the  plain-  In  favor  of  a  garnishee  against  the 

tiff  believed  that  a  greater  rent  was  plaintiff  and  the  garnishee  process,  to 

reserved  than  he  had  been  accustomed  compel  him  to  answer  whether  or  not 

to  receive.    Lansing  v.  Pine,  4  Paige  his  judgment  against  the  debtor  has 

(N.  Y.)  639.  been  paid.   Hinkfet^.Currin,  i  Humph. 

Nor  at  the  instance  of  a  factor  or  his  (Tenn.)  74. 

assignees  against  a  principal  for  dis-  In  favor  of  a  purchaser  of  land  at  a 

covery  merely,  if  the  relief  depends  sheriff's  sale  under  a  judgment  against 

solely  on  the  right  to  discover,  since  the  original  enterer  from  the  United 

the  facts  must  be  deemed  to  be  already  States  against  the  assignee  to  whom  it 

within   their  knowledge.     Wilson   v,  has  been  patented,  to  discover  the  date 

Mallett,  4  Sandf.  (N.  Y.)  112.  of  the  assignment  and  the  manner  in 

So  a  bill  of  discovery  will  not  lie  to  which  it  has  been  paid.     Huntingdon 

compel  defendant  to  disclose  whether,  v.  Grantland,  33  Miss.  453. 

in  a  contract    entered   into  between  By  an  underwriter  sued  to  discover 

plaintiff  and  defendant,  the  latter  was  matters  connected  with  the  shipment^ 

not  the  mere  agent  of  a  principal  not  and  touching  the  plaintiff's  interest  in 

named,  to  enable  the  plaintiff  to  main-  a  suspicious  case.     Atlantic  Ins.  Co.  v, 

tain   an  action  against  the  unknown  Lunar,  i  Sandf.  Ch.  (N.  Y.)  91. 

principal  for  an  alleged  breach  of  the  To  discover  usury  as  a  defense.  Tay- 

contract.     Twells  x\  Costen,  i   Pars,  lor  v.  Matchell,  i  How.   (Miss.)  596; 

Eq.  Cas.  (Pa.)  373.  Ball  v.  Leonard,  24  111.  146;  Hartman 

So  where  a  person  devises  all  his  v.  Evans,  38  W.  Va.  669. 

real  and  personal  estate  to  his  wife  for  8.  Alabama. — Code    1886,   f§  2816- 

life,  remainder  to  his  children ;  that  28x8,  2820,  2822. 

where  she  sells  the  real  estate,  the  devi-  Arizona. — Rev.  Stat.  1887,  $§  1854- 

sees  in  remainder  are  not  entitled  to  a  1861. 

discovery  of  the  amount  of  interest  re-  Arkansas.  —  Stat.  (Sandels  &  Hill, 
ceived  on  proceeds  of  sale  by  the  wife,  1894),  §^  ^^?^  '^  ^cq.,  ^11^  5612. 
in  the  exercise  of  the  power  to  sell  the  California. — Code  Civ.  Pro.  (New- 
real  estate  given  her  by  the  will,  this  mark),  §^  44.9,  looo,  1938,  1985. 
being  equivalent  to  the  use  of  the  real  Colorado.-— Code  of  Pro.,  §  355. 
estate.     Verplank  v.  Caines,  i  Johns.  C^»fi<?r//<rir/.— Gen.Stat.  1888,  p.  251, 
Ch.  (N.  Y.)  57.  §§  1060-1062. 

1.  In  Aid  of  Defense  to  Action. — A  Delaware. — Rev.  Code  1893,  p.  799i 

bill  of    discovery  will  lie  to  discover  ^  13. 

the  terms  of  a  contract  sued  on  and  in  District  of  Columbia. — Comp.  Statr 

the  custody  of  the  plaintiff  in  the  action  p.  219,  ^  30. 

at  law.     Elliston    v.  Hughes,  i  Head  Florida. — Rev.  Stat.   1892,  §§    1115, 

(Tenn.)  225.  1 116,  11 18. 

To  discover  the  grounds  on  which  Georgia. — Code  1882,  ^^  3508-3510, 

the  title  of  a  bona  fide  purchaser  in  3513,  381 0-3813. 

possession  of  an  estate  is  sought  to  be  Idaho, — Rev.  Stat  1887,  f $  5991,5993; 
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some  states  the  statutes  expressly  abolish  bills  of  discovery,^  in 
others  the  statutes  provide  that  the  statutory  remedies  shall  be 
concurrent  with  the  equitable  remedies.*  In  other  jurisdictions, 
where  the  statutes  do  not  expressly  abolish  the  jurisdictions  of 
the  courts  of  equity  in  regard  to  discovery,  there  are  rulings  both 
ways  on  the  question  whether  a  pure  bill  of  discovery  may  be 
maintained.  Thus  in  Alabama^  Maryland,  Massachusetts,  Missis- 
sippi, New  Jerseyy  Pennsylvania,  Tennessee,  West  Virginia,  and 
Illinois?  a  bill  of  discovery  may  still  be  maintained.     So,  also, 

Rev.  Laws  1875,  c.  30,  ^f  646  et  seq.  South  Caroiina.^-Code  Civ.    Pro., 

and  475.  i^  389-398. 

Illinois, — Starr  &  Curtis  Anno.  Stat.,  South  Dakota. — Session  Laws  1890, 

c.  51,  $$  6,  9.  c.  105  {re-enacting  Comp.  Laws  Dak., 

Indiana  —Rev.  Stat.  1 894.,  §§  487, 488.  $  438) . 

Iowa, — Rev.   Code    1808,    4^    2523,  Tennessee,— Code  (Milliken  &  Ver- 

3685-3688,  3728.  trees,  1884),  W  4649^658. 

Kansas. -^^Ti.  Stat.  1889,  ^f  4416,  Texas. — i    Sayles    Civ.    Stat.,    art. 

4463,  4464,  4581.  2216,  2239. 

Louisiana, — Garland's  Code  of  Pr.  Utah. — Comp.  Laws  z888,  $$  3905, 

1884,  ^  '4^-  39^- 

Afaine.^Rev.  Stat.  1883,  c.  77,  §  6;         Virginia. — Code  1887,^$  337o,337if 

c.  77»  ^  13-  3372. 

Maryland.— Code  1888,  vol.  2,  art.  Washington.— 2  Hill's  Stat.,  ^  1686. 

75»  i  94*  IVest  Virginia. — Code  1887,  P-  806, 

Massachusetts. — Gen.  Stat.  1882,  p.  ^  22,  23;  p.  811,  {  43. 

837,  §  2,  cl.  I ;  p.  971,  $f  49-60.  lVi,^consin, — 2  Sanb.  &  B.  2155,  2156, 

Michigan. — 2  How.  Anno.  Stat.,  ^^  $$  4^96,  4183. 

6411-^x3,6415,6416,8x68,8169,8171.  Wyoming. —  Rev.     Stat.      1887,    $$ 

Minnesota, — 2  Rev.  Stat.  1894, 4  575<>-  2636-2641 . 

Mississippi. — Code  1892,  §  927.  United  States,— Rev.  Stat.,  §  724. 

Missouri, — Rev.  Stat.  1889,  §§  2177-  England, — Judicature   Act  36  &   37 

3182.  VJct.,  c.  66;  Schedule  Rules  25,  26,  27. 

Montana. — Code  Civ.    Pro.    1895,  *•  Nevada. — Gen.  Stat.  1885,  §  3625. 

4  1 8 10.  JVew    Tork. — 2  Bliss    Anno.   Code 

Nebraska. — Cons.    Stat.     1893,    ^^  (4th  ed.),  §  1914,  p.  2427. 

4913-4915.  North   Carolina. — Code  Civ.  Pro., 

Nevada, — Gen.  Stat.  1885,  §$  3448,  §  332.     See  also  School  Committee  v. 

3625.  Kesler,  66  N.  Car.  323;  Strudwick  v. 

Newyersey. — Revision  N. J.,  "Prac-  Brodnax,   83    N.   Car.   401;    Forsyth 

tice,"  4§  155-159.  Com'rs  v.  Lemly,  85  N.  Car.  341. 


New  Mex ico. ^-Comp.   Laws    1884,  North    Dakota. — Rev.    Stat.    Code 

*  2094.  1895,  4  5645. 

New  Tork. — ^2Bliss  Anno.  Code  (4th  South   Carolina. — Code  Civ.   Pro., 

ed.  1895),  §  1914;    N.   Y.  Code  Civ.  §390. 

Pro.,  §J  803-809.  South  Dakota. — Sess.  Laws  1890,  c. 

North  Carolina. — i  Code  Civ.  Pro.  105  {re-enacting  Dak.  Code  Civ.  Pro., 

1883,  §$  578-581.  U38)- 

North  Dakota. — Rev.  Code  1895,  §  Wisconsin.  —  Rev.    Stat,   §    4096; 

5644.  Cleveland   v.   Burnham,  60  Wis.   16; 

Ohio.—Kew.    Stat.    1894,    §§    5289-  Whereatt  v.  Ellis,  65  Wis.  639. 

5293.  3.  Georgia. — In  this  state  there  are 

Oklahoma. — Stat.  1893,  ($  4258,  4259.  statutes  providing  for  discovery  both 

Oregon. — Hill's  Anno.  Laws,  vol.  i,  in  courts  of  law  (Code  1882,  ^^  3810, 

$521,  p.  468.  3811*  3814)  and  in    courts   of    equity 

Pennsylvania. — I     Stat.    (12th    ed.  (Code  1882,  §§  3101,  3102,  3103). 

1894),  p.  813,  §  I ;  pp.  775.  776,  778.  J^i>^/«ia.— Code  1887,  §3372,  p.  803. 

Rhode  Inland. — Gen.   Stat.   1896,  p.  8.  Alabama. — Mallory   v,    Matlock, 

^o>  kk  35'  3^i  P*  ^4'«  §  47*  10  ^^^'  59^1  Cannon  v.  McNab,  48  Ala. 
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English  decisions,  subsequent  to  the  enactment  of  statutes  em* 
powering  courts  of  law  to  compel  discovery,  affirm  the  right  of 
courts  of  equity  to  entertain  jurisdiction  of  bills  of  discovery.^ 
The  reasoning  of  the  courts  which  affirm  the  right  to  maintain  a 
bill  of  discovery,  where  this  right  is  not  expressly  taken  away  by 

statute,  is  that  where  a  court  of  equity  has  original  jurisdiction^ 
and  statutes  confer  upon  the  common-law  courts  a  similar  power, 
the  jurisdiction  of  equity  is  not  thereby  ousted.^    On  the  other 

99;  Continental  L.  Ins.  Co.  v,  Webb,  bill  of  discovery,  at  least  when  the  ad- 

54  Ala.  688 ;  Shackelford  v,  Bankhead,  yersarj  is  a  corporation.  Block  v.  Uni- 

73  Ala.  476;  Handlejt;.  Heflin, 84  Ala.  versal  Ins.  Co.,  40  Leg.  Int.  (Pa.)  160.. 

600;  Vir^iiia«  etc.«  Min.,  etc.,  Co.  v.  Tenneswt. — EUiston  v,    Hugbes,    t 

Hale,  93  Ala.  54s;  Wood  v.  Hudson,  Head  (Tenn.)  225. 

96  Ala.  469.  Wesi  K#VW«ia.^Ru8tcll  v.  Dicke- 

Muryitmd,  —  Union    Passenger  R.  schied,  34  W.  Va.  6x ;  Hartman  v  Ev- 

Co.  V.  Baltimore,  71  Md.  238.  ans,  38  W.  ya.669. 

Miissmckmsctt9,-^FQ%t  v.  Toledo,  etc.,  ///<i(M>.-'-Grime6  v.  Hilliarj,  38  111.. 

R.  Co,  144  Mass.  341,  where  it  was  App.  246.    See  also  Kendallville  Re* 

held  that  a  corporation,  organised  an-  frigerator  Co.  o.  Davis,  40  111.  App.. 

•der  the  laws  of  another  state,  which  616,  where  the  court  said :  **  Such  leg*- 

has  obtained  a  judgment  in  that  state  isiation  does  not  deprive  equitj  of  ju- 

against  a  corporation  also  organized  risdiction  to  compel  discovery  where- 

under    the    laws  of    that   state,  may  such  jurisdictioii  would  be  exercised 

maintain  a  bill  of  discovery  in  Massa-  before  the  statute,  particularly  where 

chusetts  agcainst    the    officers  of  the  there  is  another  ground  of  jurisdiction,, 

debtor  corporation.  to  wit,  account,  as  there  is  in  this  bill. 

Mississippi. — In  Buckner  t\  Fergu-  A  strict  bill  of  discovery  to  obtain  evi- 
son,  44  Miss.  677,  and   Meridian  First  dence  to  be  used  in  an  action  at  law 
Nat.  Bank  r.  Phillips,  71  Miss.  51,  bills  may  be  abrogated  by  implication,  but 
of  discovery  were  allowed,  and  DO  ques-  even  that  is  doubtful.    The  jurisdic- 
tion seems  to  have  l>een  raised  as  to  the  tion  in  equity  was  established  at  the 
propriety  or  the  right  of  filing  them;  and  time  when  parties  were  incompetent  as. 
in  Millsaps  o.  Pfeiffer,  44  Miss.  807,  the  witnesses.    Statutes  rendering  parlies 
coart,  in  referring  to  the  statutory  pro-  competent  do  not  necessarily  abrogate 
visions    relating    to   discovery,    said:  such  jurisdiction.*'    See  also  Kennedy 
**  This  act  does  not  oust  the  court  of  v.  Kennedy,  66  111.  191. 
chancery  of   its  original    jurisdiction  1.  Love  11  v»  Galloway,  17  Beav.  i ; 
of  crOss-MUs,  when  filed  for  discovery  British  Empire  Shipping  Co.  t'.Soames^ 
only.    It  furnishes  a  cumulative  mode  3  Kay  &  J.  433 ;  Magnay  v.  Mines,  i 
of  obtaining  the  testimony  of  thecoma  Jur.   N.  S.   1^3;    Walker  v.  Mickle- 
plainants  in  the  original  bill,  and  does  thwait,  i  Dr.  &  Sm.  49. 
not  take  from   that  court  the  right  to  S.  Union  Passenger  R.  Co.  v.  Balti- 
entertain    snch  bills,  even  when  they  more,  71  Md.  238 ;  Russell  v.  Dicke- 
call  for  discovery  alone,  and  much  less  schied,  24  W.  v  a.  68.     See  also  Shot«> 
when  they  call  for  both  discovery  and  well  v.  Smith,  20  N.  }.  £q.  81,  where 
relief,  as  in  the  present  case.**  it  is  said :  "  This  ancient  and  well^et- 

New  Jersey. — Howell  v,  Ashnnore,  tied  jurisdiction  is  not  taken  away  by 
9  N.  J.  Eq.  82 ;  Shotwell  v.  Smith,  20  N.  the  fact  that  courts  of  law  have  been 
t.  fiq.  79.  A  party  may  still  file  across  clothed  with  powers  to  compel  dis- 
bill  of  discovery  notwithstanding  the  covery  in  such  cases  by  the  oath  of 
statutory  provisions  making  parties  the  complainant.  Besides,  the  power 
competent  witnesses.  Ames  v.  New  given  to  courts  of  law  is  not  so  corn- 
Jersey  Frank  Unite  Co.,  is  N.  J.  Eq.  68.  plete  and  ample  as  the  power  to  com- 
See  also  Krueger  v.  Ferry,  41  N.  J.  pel  discovery  in  chancery.  At  law 
Eq.  432.  the    plaintiff  cannot    be    compelled 

/'tfiffMy/ffaffra.— *The  acts    allowing  actually  to  answer;  the  only  penal^ 

a  party  to  call  his  adversarr  as  a  wit-  is  that  the  court  may  stop  his  proceed- 

neat  will  not  prevent  the  filing  of  a  ings  in  the  suit." 
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hand,  it  has  been  held  in  Missouri  and  South  Carolina  that  bills 
of  discovery  cannot  be  maintained ;  ^  in  Texas  it  has  been  held 
that  bills  of  discovery  are  superseded  by  the  remedies  given  by 

statute;^  and  in  Ohio  such  bills  have  been  declared  to  be  practi- 
cally obsolete.* 

In  the  federal  courts  the  filing  of  bills  of  discovery  has  been 
permitted,^  but  the  probable  weight  of  authority  discountenances 
the  practice.* 

In  Maine  and  Michigan  the  right  to  file  a  bill  of  discovery 
is  still  recognized,  but  the  right  is  restricted  to  cases  specially 
provided  for  by  statute.® 

1.  Bond  V,  Worley,  36M0.  253;  Hall  by  process  of  the  latter  it  is  an  abuse 

V.  Joiner,  i  S.  Car.  186.  of  the  powers   of   chancery  to  inter* 

S.  X,ove  V,  Keowne,  58  Tex.  197.  fere." 

5.  Chapman  V.  Lee,  45  Ohio  St.  356.  In  U.  S.  v,  M'Laughlin,  24  Fed. 
4.  Paine  v.  Warren,  ^  Fed.  Rep.  Rep.  823,   it  is  said   to   be  doubtful 

358 ;  Guy otv.  Hilton,  32  Fed.  Rep.  743;  whether  a  pure  bill  of  discovery  can 

Colgate  V,  Compagnie  Francaise,  etc.,  be  maintained ;  and  in  Heatli  v,  £rie 

23  Fed.  Rep.  82,  where  a  bill  was  al-  R.  Co.,  9  Blatchf.  (U.  S.)3i6,  it  is  said 

lowed  in  the   United  States  Circuit  that  a  bill  of  discovery  is  no  longer 

Court  against  a  corporation,  to  compel  necessary,  and  that  *'the  theory  and 

discovery  in  aid  of  an  action  at  law  basis  of  a  bill  of  discovery  in  equity, 

against  the  corporation  for  damages  in  aid  of  a  defense  in  another  suit,  Is 

for  infringement  of  a  patent.      The  that  the  court  in  which  such  other  suit 

court  said:  "No  principle    is    more  is  pending  has  no  means  of  compelling 

vigorously  asserted  by  courts  of  equity  a  discovery  from  the  plaintiff  therein, 

than  that  they  will  not  yield  a  juris-  of  facts  material  to  the  defense." 

diction  once   legitimately  exercised,  In  Preston  v.  Smith,  26  Fed.  Rep. 

because  an  enlargement  of  the  ordinary  884,  Justice  Brewer  said  that  bills  of 

powers  of  the  courts  of  law  has  ren-  discovery  had  fallen  into  a  condition 

dered  a  resort  to  equity  no  longer  nee-  of  *'  innocuous  desuetude." 

essary.     There  can  be  no  ebb  and  flow  6.  Maine. — In  this  state  bills  which 

of  jurisdiction  dependent  upon  ezter-  seek  a  discovery  only  in  aid  of  an  ac- 

nal  changes.    Being  once  legitimately  tion  at  law  cannot  be  maintained.  The 

vested  in  the  court,   it   must  remain  jurisdiction  of  courts  of  equity  is  lim- 

there  until  the  legislature  shall  abolish  ited  by  statute  to  cases  in  which  it  can 

or  limit  it;  for  without  some  positive  give  relief  and  to  those  in  which  the 

act  the  just  inference  is  that  the  legis-  power  to  require  a  discovery  is  specially 

lative  pleasure  is  that  the  jurisdiction  given.     Warren  v.  Baker,  43  Me.  570. 

shall  remain  upon  its  old  foundations."  Vbl   Michigan    the    earlier    decisions 

6.  In  Rindskopf  v.  Platto,  29  Fed.  (Riopelle  v.  Doellner,  26  Mich.  102; 
Rep.  130,  the  right  to  file  a  bill  of  dis-  Shelden  v,  Walbridge,  44  Mich.  251) 
covery  in  aid  of  an  action  at  law  was  under  the  statutes  declare  broadly  that 
denied.  In  E»  p.  Boyd,  105  U.  S.  647,  a  bill  of  discovery  will  not  lie  in  that 
the  court  said  that  a  bill  of  discovery  state.  But  the  court  in  other  decisions 
in  aid  of  an  action  at  law  **  would  (Hubbard  v.  McNaughton,  43  Mich, 
scarcely  be  resorted  to  ♦  ♦  ♦  when  223;  Turnbull  v.  Prentiss  Lumber  Co., 
parties  are  competent  witnesses,  and  55  Mich.  392)  seems  inclined  to  limit 
can  be  compelled  to  answer  under  this  rule  to  bills  of  discovery  in  aid  of 
oath  all  relevant  interrogatories  prop-  actions  at  law.  And  it  expressly  rec- 
erly  exhibited."  ognizes  the  right  to  seek  a  discovery 

In  Drexel  v,  Bemey,  14  Fed.  Rep.  in  a  judgment  creditor's  bill.     In  one 

268,  it  was  said  that  "The  jurisdiction  of  these  decisions   (Hubbard   v.  Mc- 

of  a  court  of  equity  in  this  regard  [as  Naughton,   43   Mich.   223)    it  is  said 

to  compelling  discovery]   rests  upon  obiter:  '*  No  universal  rule  can  be  laid 

the  inability  of  the  common-law  courts  down  where  most  of  the  facts  must 

to    obtain  or  compel    the   testimony  necessarily  be  within  the  knowledge 

sought,  and  when  it  can  be  obtained  of  defendants.    Under  the  old  practice, 
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In  Conolvsioii  it  may  be  stated  that  the  correct  doctrine  deducible 
from  this  mass. of  conflicting  decisions,  both  on  principle  and  on  the 
weight  of  authority,  is  that  the  jurisdiction  of  courts  of  equity  to 
entertain  bills  of  discovery  is  not  abrogated  by  these  statutes,  unless 
they  contain  express  provisions  to  that  effect. 

6.  Objeotioiu  to  DiBoovery — a.  That  Discovery  Sought  Is 
Immaterial. — While  a  discovery  will  be  granted  if  the  matter 
inquired  of  has  any  pertinency  to  the  issue  at  law,  it  is  well 
settled  that  a  defendant  is  not  bound  to  answer  any  allegations  in 
the  bill,  a  discovery  as  to  which  will  not  be  material  or  relevant  to 
the  relief  sought  by  the  bill  if  it  seeks  relief  as  well  as  discovery, 
or  to  the  suit  in  aid  of  which  discovery  is  sought,  if  the  bill  be  a 
pure  bill  of  discovery.^  Nor  will  the  defendant  be  compelled  to 

before  parties  became  competent  as  son,  7  Price  305 ;  Forbes  v.  Tanner,  9 

witnesses,  it  was  often  necessary  to  Tur.  N.  S.  455,  11  W.  R.  414;  Great 

draw   out  such  matter  by  discovery,  western  Colliery  Co.  v.  Tucker,  L. 

and  it  is  still  competent^  although  not  R.oCh.  376,43L.].Ch.  518;  Mansfield 

common^  to  do  so"  and  this  language  v.  Childerhouse,  4  Ch.  Div.  82;  Hofif- 

seems  to  be  approved  in  McCreery  v.  mann  v.  Postill,  L.  R.4Ch.  673;  In  re 

Bay  County  Circuit  Judge,  93  Mich.  Leigh's  Estate,  6  Ch.  Div.  256;  Atty.- 

463.    In  the  case  last  mentioned,  which  Gen.   v,   Gaskill,    20    Ch.   Div.   519; 

was  a  pure  bill  of  discovery  filed  by  Wicr  v.  Tucker,   L.   R.    14  Eq.   25; 

creditors,  the  court  held  that  the  stat-  Minet  v.  Morgan,  L.  R.  8  Ch.  361 ; 

ute  making  parties  competent  witnesses  Hincks   v,  Nelthorpe,    i    Vem,  204; 

did  not  repeal  the  statutory  provision  Baker  v,  Pritchard,  2  Atk.  388;   Rich- 

(How.  Stat.  ^  6614,  6615,  6617,  8168,  ards  v.  Jackson,  18  Ves.  Jr.  472;  Costa 

8169)  giving  the  chancery  court  power  Rica  v.  Erlanger,  44  L.  }.   Ch.  281 ; 

to  compel  a  discovery  in  suits  by  judg-  British  Empire  Shipping  Co.  v.  So- 

ment  creditors  to  enforce  their  judg-  mers,  26  L.  T.  Ch.  759. 

ment.  "  The  plaintiff  is  at  least  compelled 

1.  Connecticut. — Butler  v.  Catling,  to  confine  his   questions    to   matters 

I  Root  (Conn.)  310.  which  have  a  possible  relation  to  the 

New  Torh. — Wiswall  v.  Wandell,  3  controversy,  and  cannot  ask  a  reply  to 
Barb.  Ch.  (N.  Y.)  312;  Gelston  v.  anything  which  is  necessarily  impcrti- 
Hoyt,  I  Johns.  Ch.  (N.  Y.)  543;  Utica  nent  to  the  issue.  Were  it  not  for 
Ins.  Co.  V.  Lynch,  3  Paige  (N.  Y.)  these  restraints,  the  purchase  of  a  sub- 
211;  Kuypers  v.  Reformed  Dutch  pcena  in  equity  would  confer  an  in- 
Church,  6  Paige  (N.  Y.)  570.  quisitorial  power,  which  would  speed- 

Tennessee.  —  French    v,    Rainey,  2  ily  be  exercised   for  the  purposes  of 

Tenn.  Ch.647;  Whitesides  v.  Lafferty,  malicious  curiosity  or  speculative  cu- 

9   Humph.    (Tenn.)   27;    Lindsley  v,  pidity,  and  bills  of  discovery  would  be 

James,  3  Coldw.  (Tenn.)  477.  filed,  not  to  aid  in  the  determination  of 

United  States. — Hardeman  v.  Har-  issues  alreadv  formed,  but  to  find  out 

ris,  7  How.  (U.  S.)  726.  matter  for  future   controversy.      No 

England. — Desborough  v.  Curlew-  man's  title  would   be  safe,  no  man's 

iss,  3  Y.  &  Coll.  175;  Wood  v.  Hitch-  business  secure."    Waldron  r.  Bayard, 

ings,  3  Beav.  504;    Finch  v.  Finch,  2  i  Phila.  (Pa.)  484. 

Ves.  492 ;  Harvey  v.  Morris,  Nels.  214 ;  What  Is  and  b  Not  Material niustrated. 

Montague  T'.  Dudman,  2  Ves.  399;  Car-  — A   bill   to    enjoin    defendant    from 

ver  t'.  Pinto   Leite,  L.  R.  7  Ch.  90;  keeping  a  ferry,  at  a  place  at   which 

Moore  v.  Craven,  L.  R.  7Ch.94,  note;  plaintiff  claimed  an  exclusive  right  to 

Kay  V.  Hargreaves,  14  L.  T.  N.  S.  281 ;  maintain  a  ferry,  alleged  that  defend- 

Mant  V.  Scott,  3  Price  477;  Codring-  ant  was  keeping  a  ferry  in  violation  of 

ton  v.  Codrington,  3  Sim.  519;  Agar  plaintiff's  rights;  that  he  was  using  the 

V.  Bective,  i  L.  J.  Ch.  132;  Phelps  v.  same  under  a  pretended  license,  but  if 

Prothero,    12    Jur.    667 ;     Askam    v.  any  license  had  been  given  defendant 

Thompson,  4  Price  330 ;  Bligh  v,  Ben-  it  was  given  in  fraud  of  complainant's 
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answer  impertinent,  oppressive,  or  vexatious  questions.*  Although 
the  court  will  not  in  general  weigh  closely  the  materiality  of  the 
discovery  sought,  still  if  the  discovery  is  such  as  might  be  used  for 
purposes  prejudicial  to  defendant  irrespective  of  the  suit,  the  court 
will  look  narrowly  into  the  question  whether  there  is  a  reasonable 
prospect  of  its  being  of  material  service  to  the  plaintiff  at  the 
hearing* 

Test  of  Materiality. — What  are  and  what  are  not  material  interrog- 
atories, is  not  very  easily  determinable ;  perhaps  the  best  test  is 
that  if  the  defendant  should  answer  in  the  affirmative,  and  the 
admission  would  be  of  any  use  to  the  plaintiff  in  the  cause,  either 
to  assist  his  equity  or  to  advance  his  claim  to  relief,  the  inter- 
rogatory is  material,  otherwise  the  interrogatory  is  not  material.* 

rights  and  without  any  notice  to  them,  defense  to  an  action,  the  defendant  has 
The  bill,  however,  contained  no  allega-  no  right  to  a  discovery  by  interroga- 
tion that  complainants  owned  the  land  tories.  Lamson  v.  Falls,  6  Ind.  309. 
through  which  the  road  adjoining  the  UseleeB  Discovery. — As  the  answer  of 
ferry  ran.  It  was  held  that  the  aver-  one  codefendant  cannot  be  used  as 
ment  as  to  want  of  notice  was  not  ma-  evidence  againdt  another,  a  discovery 
terial  to  any  purpose  of  the  suit.  Wis-  for  such  purpose  will  not  be  granted, 
wall  V.  Wandell,  3  Barb.  Ch.  (N.  Y.)  Dykers  v.  Wilder,  3  Edw.  Ch.  (N.  Y.) 
312.  496. 

Where  an  original  bill  sought  to  set  Wbere  Matters  Are  wltbia  Complain- 
aside  an  appointment  on  the  ground  ant's  Knowledge. — A  bill  for  discovery 
of  fraud,  and  plaintiff  then  amended  cannot  be  maintained  where  it  shows 
his  bill  and  inquired  as  to  the  mode  in  that  the  complainant  has  full  knowl- 
which  the  appointment  was  executed  edge  of  the  matter  as  to  which  discov- 
and  attested,  it  was  held  that  plaintiff's  ery  is  sought.  McKee  v.  Coffee,  58 
case  being  one  of   legal  validity  and  Miss.  653. 

equitable  invalidity  the  inquiries  were  1.  Mansell  v.  Feeney,  9  W.  R.  610, 

irrelevant,  and  need  not  be  answered.  4  L.  T.  N.  S.  437;  Elmer  v.  Creasy, 

Codrington  v.  Codrington,  3  Sim.  519.  L.  R.  9  Ch.  73;  West  of  England,  etc.. 

Questions  respecting  proceedings  in  Bank    v,   Nickalls,  6   Ch.    Div.   617; 

foreign  parts,  relating  to  infringements  Ashworth  v,  Roberts,  45  Ch.  Div.  623 ; 

of  plaintiff's  patent,  are   immaterial.  Alexander  v.  Scotland  Mortg.  Co.,  47 

Hoffmann  v.  Postill,  L.  R.  4  Ch.  673.  Fed.  Rep.  131 ;  Com.  v.  Perkins,  124 

On  a  bill   by  a  canal   company  to  Pa.  St.  36;  Janson  v.  Solarte,  a  Y.  & 

restrain  the  diversion  of  their  water  Coll.  132. 

by  a    waterworks  company,  defendant  9.  Carver  v.  Pinto  Leite,  L.  R.  7  Ch. 

filed  an  interrogatory  seeking  infor-  90;  Moore  v.  Craven,  L.  R.  7  Ch.  94, 

mation  as  to  the  sale  of  their  surplus  note ;  Lea  v.  Saxby,  32  L.  T.  N.  S.  731. 

water  by  the  canal  company.    It  was  In  a  suit  to  enjoin  the  infringement 

held  that  the  information  sought  was  of  trade-marks  the  defendants  should 

material  as  showing  whether  the  canal  not  be  compelled  to  disclose  the  names 

company  had  used  the  water  for  proper  of  customers  or  the  names  of  persons 

purposes  of  their  canal,  or  suffered  to  or  from  whom  letters  were  sent  or 

damage  by  its  withdrawal,  and  that  received,  or  any  prices,  inasmuch  as 

the  interrogatory  must  be  answered,  such   discovery   might   be  used   in   a 

Wilts,  etc.,  Canal  Nav.  Co.  t;.  Swindon  manner  prejudicial  to  the  defendants 

Waterworks  Co.,  20  W.  R.  353.  in  their  trade,  and  would  not  be  likely 

A  bill  of  discovery  in  aid  of  a  suit  at  to  assist  the  plaintiffs  in  making  out 

law  cannot  be  maintained  if  the  matter  their  case.    Carver  v,  Pinto  Leite,  L. 

sought  to  be  discovered  would  not  be  R.  7  Ch.  90. 

admissible  as  evidence  in  the  action  at  3.  Story's  Eq.  PL,  §  803:  Mitford's 

law  when  obtained.     Bailey  v.  Dean,  Eq.  PI.,  by  Jeremy,  306;   Gresley  on 

5  Barb.  (N.  Y.  )  297.  Evidence,  17,  18,  and  20;  Hare  on  Disc. 

Where  the  pleadings  constitute  no  160,  162,  198;  Agar  v.  Regent's  Canal 
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If  then  Are  8«yaral  I^fiBiidanti,  a  defendant  from  whom  the  discovery 
sought  would  not  be  material  need  not  make  it.  A  defendant 
need  not  make  answer,  except  to  so  much  of  the  bill  as  is  essential 
to  enable  plaintiff  to  get  a  complete  decree  against  him.* 

d.  That  Discovery  Sought  may  Criminate  Defendant— 

(l)  TAe  Rule  Stated— {tk)  At  to  CrimiiiAtory  lUtton. — It  is  a  well-settled 
rule  in  chancery,  as  well  as  at  law,  that  no  person  can  be  com- 
pelled to  make  a  discovery  of  matters  which  would  subject  him  to 
a  criminal  prosecution.^  The  general  rule  stated  covers  not  only 
cases  where  such  would  be  the  direct  consequence  of  the  discovery, 
but  also  cases  where  the  discovery  has  any  tendency  to  subject 
the  defendant  to  a  criminal  prosecution.' 

Co.,  Coop.  212;  Mant  v.  Scott,  3  Price  United  States. — Ocean   Ins.  Co.  v. 

477;   Hirst    V,    Peirse,  4    Price  339;  Fields,  2  Story.  (U.  S.)  59. 

Askam  v.    Thompson,  4    Price  330;  England, — Bales  v.  Procter,  1  Ch. 

Kuypers  v.  Reformed  Dutch  Church,  Rep.  144;  Paxton  v.  Douglas,  19  Yes. 

6  Paige  (N.  Y.)  570;  Bally  v,  Kenrick,  Jr.  225;  Lloyd  v.  Passingham,  16  Yes. 

13  Price  291;  Beall  v,  Slake,  10  Ga.  Jr.  59;  Claridge  x\  Hoare,  14  Ves.  Jr. 

460;  Hardeman  v,  Harris,  7  How.  (U.  05;  Lee    v.  Read,  5  Beav.  3S1,  6  Jur. 

S.)  726.  1026;  Southall  V.  — ,  Younge   308; 

1.  Story's  £q.  PI.,  ^853;  2  Dan.  Lichfield  v.  Bond,  6  Beav.  88,7  Jur. 

Ch.  Pr.  353.     But  see  Marsh  v,  Keith,  209;  Thorpe  v.  Macauley,  5  Madd.  218; 

6  Jur.  N.  S.  X182.  Glynn  v,  Houston,  i  Keen   329;  Mon- 

A  trustee  or  incumbrancer  interested  tague's    Case,  Cary  12;    Hatfield  r. 

only  in  part,  or  heir  at  law,  always  an-  Hatfield,  5  Bro.  P.  C.  100;  Cartwright 

Bwers  to  so  much  of  the  bill  as  applies  v.  Green,  8  Yes.  Jr.  405;  Ex  p.  Symes, 

to  him,  and  need  not  answer  the  rest  zr  Yes.  Jr.  523;  Selwyn  f.  Honey  wood, 

of  it.    Agar  v,  Regent's  Canal  Co.,  9  Mod.  419;'  Fleming  t*.  St.  John,  2  Sim. 

Coop.  214.  181;  Heriz  V.  Riera,  11  Sim.  318,  5  Jur. 

a.  C£>»»tfc/ic»/.— Northrop t>.  Hatch,  ao;  Fisher  v.  Owen,  8  Ch.  Div.'645; 

6  Conn.   363;   Skinner  v,   Judson,  8  WalUs  v.  Portland.  8  Bro.  P.  C.  161 ; 

Conn.  533.  Sharp  r.  Carter,  3  P.  Wms.  375:  Hitch- 

Georgia, — ^Thornton  v.  Adkins,  19  ins   v.  Lander,    Coop.  34;    Oliver  «. 

Ga.  464;  Higdon  v.  Heard,  X4Ga.  255;  Haywood,    i    Anstr.   82;    London   v, 

Marshall  v.  Riley,  7  Ga.  367.  Ainsley,  i  Anstr.  158;  East  India  Co. 

Kentucky. — Leigh  v.  Everheart,4T.  v.  Campbell,   i   Yes.  246;  Christie  v, 

B.  Mon.  (Ky.)  381.  Christie,  L.  R.  8  Ch.  499. 

Maryland. — Salmon  v.  Clagett,  3  DSacovaiy  by  MAnled  Woman.  —  A 
Bland  (Md.)  125;  Wolf  v.  Wolf,  2  married  woman  cannot  be  compelled 
Har.  &  G.  (Md.)  388;  Broadbent  v.  to  discover  any  matter  that  may  sub- 
State,  7  Md.  416.  ject  her  husband  to  a  charge  of  felony. 

New  yersey. — Marsh  v.  Marsh,  16  Cartwright  v.  Green,  8  Yes.  Jr.  405. 

N.  J.  Eq.  391 ;  Bailey  v.  Stiles,  3  N.  J.  8.  Butler  v.  Catling,  i  Root  (Conn.) 

Eq.  245;  Black  v.  Black,  26  N.  J.  £q.  310;  Northrop  v.  Hatch,  6  Conn.  363; 

431.  Marshall  v.  Riley,  7  Ga.  367;   Higdon 

New  Tork. — Leggett  v.  Postley,  2  v.  Heard,   14  Ga.  255;  Broadbent  v. 

Paige   (N.   Y.)   599;   Union  Bank  v.  State,  7  Md.  416 ;  Adams  r.  Porter,  1 

Barker,   3  Barb.   Ch.    (N.    Y.)    358;  Cush.  (Mass.)  170;  Bay  Sute  Iron  Co. 

Deas  V.  Harvie,  2Barb.  Ch.(N.Y.)448;  v.  Goodall,  39  N.   H.  223;  March  v. 

Conant  v,  Delafield,  3  Edw.  Ch.  (N.  Davison,  9  Paige  (N.  Y.)  580;  Taylor 

Y.)  201.  V.  Bruen,  2   Barb.  Ch.   (N.  Y.)  301; 

North  Carolina. — Patterson  v.  Pat-  Shea   v,   Knoxville,   etc.,  R.    Co.,    6 

terson,  i  Hayw.  (N.  Car.)  167.  Baxt.  (Tenn.)  277;  Northwestern  Bank 

Tennessee. — Shea  v,  Knoxville,  etc.,  v.  Nelson,  1  Gratt.  (Ya.)  108;  Stewart 

R.  Co.,  6  Baxt.  (Tenn.)  277.  v.   Drasha,  4  McLean   (U.    S.)   563; 

Virginia. — Northwestern    Bank  v.  Paxton  v.  Douglas,  19  Yes.  Jr.  225; 

Nelson,  i  Gratt.  (Ya.)  108.  Ex  p,  Symes,  11  Yes.  Jr.  523;  Cart- 
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The  PriBdplo  upon  Whieh  the  C<raYt  Aett  in  these  cases  is  that  **  the 
defendant  is  not  to  be  called  upon  to  discover  the  principal  fact  or 
any  one  of  a  long  series  or  chain  of  facts  which  may  contribute 
to  establish  a  criminal  charge  against  himself.  He  may  protect 
himself  by  demurrer,  plea,  or  answer,  or  in  any  way  in  which  he 
can  bring  the  matter  fairly  under  the  consideration  of  the  court/*^ 

(b)  At  to  Penaltiot  and  Forfoltnroo. — The  defendant  cannot  be  com- 
pelled to  discover  anything  which  will  subject  him  to  a  penalty 
or  forfeiture.^  So,  also,  he  is  not  bound  to  disclose  anything  which 
might  have  a  tendency  to  subject  him  to  a  penalty  or  forfeiture,' 

Wright  V.  Green,  8  Ves.  Jr.  405 ;  Mac-  United    States, — U,    S.    v.    Saline 

callum  V.  Turton,  2  Y.  &  J.  183 ;  Nob-  Bank,  i  Pet.  (U.  S.)   100;  Atwill  v. 

kissen  v.  Hastings,    2  Ves.  Jr.  84,  4  Ferrett,  2  Blatchf.  (U.  S.)  39;  Snow 

Bro.  C.  C.  252;  Sharp  v.  Carter,  3  P.  v.  Mast,  63  Fed.  Rep.  623;  Finch  v, 

Wms.  375;  Wallis  v.  Portland,  8  Bro.  Rikeman,  2  Blatchf.  (U.  S.)  301. 

P.  C.  i6i.  ^ii^/tf»<^.-— Chauncey  v.  Tahourden, 

1.  Lee  V.  Read,  5  Beav.  381.  In  2  Atk.  393;  Atty.-Gen.  v.  Vincent, 
Paxton  V.  Douglas,  19  Ves.  Jr.  225,  Bunb.  192;  Uzbridge  v,  Staveland,  i 
the  rule  has  been  thus  stated  by  Lord  Ves.  56;  Atty.-Gen.  v.  Lucas,  2  Hare 
Eldon:  '*In  no  stage  of  the  proceed-  566,  7  Jur.  loiBo;  Cooke  t/.  Turner,  14 
ings  *  *  *  can  a  party  be  compelled  to  Sim.  218,  8  Jur.  703 ;  U.  S.  of  America 
answer  any  question  accusing  himself,  v.  M'Rae,  37  L.  J.  Ch.  129;  Boteler 
or  any  one  in  a  series  of  questions  that  v.  Allington,  3  Atk.  457 ;  Duncalf  v. 
has  a  tendency  to  that  effect;  the  rule  Blake,  x  Atk.  52;  Honeywood  v,  Sel- 
in  these  cases  being  that  he  is  at  lib-  win,  3  Atk.  276;  HoUoway  v.  Shake- 
erty  to  protect  himself  against  answer-  speare,  i  Smith  i2x ;  Bird  v,  Hard- 
ing, not  only  the  direct  question  wicke,  i  Vern.  109;  Selby  v.  Crew,  2 
whether  he  did  what  was  illegal,  but  Anstr.  504;  Chambers  v.  Thompson, 
also  every  question  fairly  appearing  to  4  Bro.  C.  C.  433;  Smith  v.  Read,  i 
be  put  with  the  view  of  drawing  from  Atk.  526;  Harrison  v.  Southcote,  i 
him  an  answer  containing  nothing  to  Atk.  528 ;  East  India  Co.  v.  Campbell, 
affect  him  except  as  it  is  one  link  In  x  Ves.  a^;  Cousins  v.  Smith,  13  Ves. 
a  chain  of  proof  that  is  to  affect  Jr.  542 ;  Mitchell  v.  Koecker,  11  Bear, 
him.**  380,  13  Jur.  797;  Robinson  f.  Lamond, 

BMUMm  tn  Siil«. — And  the  reason  for  15  Jur.  240. 
the  rule  exempting  a  defendant  from  ForftiUira  xnval  B«  MatlBet  fhim  Da- 
disclosing  matters  which  would  or  nand  Sued  0]L->*The  forfeiture  must 
might  subject  him  to  a  criminal  prose-  be  of  something  distinct  from,  or  col- 
cution  lies  in  the  constitutional  guar-  lateral  to,  that  which  is  sued  for.  It 
anty  that  no  man  shall  be  bound  to  is  not  a  ground  for  refusing  discovery t 
answer  questions  which  may  convict  the  object  of  which  is  to  enable  the 
him  of  a  crime.  party  filing  the  bill  to  make  his  de- 

S.  Georgia, — Thornton  v.  Adkins,  lense  in  asuit  at  law,  that  such  discov- 

X9  Ga.  464.  ery  would  defeat  the  action  or  subject 

Illinois, — People  v.  Western  Manu-  the  plaintiff  in  a  suit  at  law  to  a  loss  of 

facturers'  Mut.  Ins.  Co.,  40  III.  App.  the  debt  or  demand  sued  for.     Conant 

428.  t>.  Dclafield,  3  Edw.  Ch.  (N.  Y.)  201 ; 

J/diry/tfjiif .-— Salmon  v,  Clagett,  3  Hare  on  Discovery,  pt.  3,  c.  i.    See 

Bland  (Md.)  125;  Wolff.  Wolf,  2  Har.  also  Sharp  v.  Sharp,  3  Johns.  Ch.  (N. 

&  G.  (Md.)  388.  Y.)  407. 

New  Jersey, — Vanderveer  v.  Hoi-  8.  Atterberry  v,  Knox,  8  Dana  (Kt.) 

comb,  17  N.  J.  Eq.  87,  547.  282 ;  Northrop  v.  Hatch,  6  Conn.  363; 

New  Tori.  —  Lansing  v.  Pine,  4  Skinner  v,  Tudson,  8  Conn.  528;  Mar- 
Paige  (N.  Y.)  639.  shall  V,  Riley,  7  Ga.  367;   People  v. 

Ohio, — Cadwallader  t*.  Granville  Al-  Western  Manufacturers'  Mut.  Ins.  Co., 

exandrian  Soc.,  11  Ohio  293.  40  111.  App.  428;  Legoux  v,  Wante,  3 

Tennessee, ^^\Andi%\ty  v,   James,  3  Har.  &  J.  (Md.)  184;  March  v,  Davi- 

Coldw.  (Tenn,)477.  son,  9  Paige  (N.  Y.)  580;  Taylor  v. 
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Matter  in  tlie  ITatnro  of  Penalty  or  Forfeitnro. — Nor  is  he  obliged  to 
answer  questions  which  will  subject  him  to  anything  in  the  nature 
of  a  penalty  or  forfeiture.*  But  the  rule  is  not  broad  enough  to 
cover  cases  involving  liquidated  damages  *  which  must  be  distin- 
guished from  penalties,  and  in  making  this  distinction  the  nature 
and  substance  of  the  stipulations  in  regard  to  each  other  must 
govern,  irrespective  of  whether  the  expression  "  penalties "  or 
"  liquidated  damages  "  is  used.* 

How  Forfeitare  Ealbroeable. — The  rule  exempting  defendant  from  dis- 
covering matters  which  render  him  liable  to  a  forfeiture  applies 
whether  the  forfeiture  is  enforceable  in  equity  or  at  law.* 

(o)  As  to  Katton  Tonding  to  Degrade. — Although  the  rule  seems  to 
have  been  otherwise  formerly,^  it  is  now  well  settled  that  the 
mere  fact  that  the  discovery  sought  will  tend  to  disgrace  the 
defendant  will  not  excuse  him  from  answering,  and  that  he  will 
be  bound  to  divulge  any  acts  of  moral  baseness  committed  by  him 
which  do  not  amount  to  an  indictable  crime,  but  to  the  scandal 
and  infamy  arising  from  crimes  he  is  never  to  be  accessory  by 
being  compelled  to  make  discovery .•  The  defendant  is  not  exempt 
from  answering  merely  because  his  answer  will  fasten  upon  him  the 
charge  of  fraud  or  imposition ;''  notwithstanding  the  answer  of  the 
defendant  for  the  discovery  of  a  private  fraud  may  tend  to  cast 
great  reproach  on  his  conduct  and  character,  still  he  is  compelled 
to  make  answer.* 

(2)  Applications  of  the  Rule, — The  cases  set  out  in  the  note  will 
serve  to  show  the  application  of  the  rules  enunciated.® 

Bruen,  2  Barb.  Ch  (N.  Y.)  301 ;  Cad-  nature  of  stipulated  damages  entitling 

wallader  7'.  Granville  Alexandrian  Soc,  plaintiff  to  a  discovery  in  aid  of  an 

II    Ohio  292;   Northwestern  Bank  v.  action  at  law,  and  that  a  plea  that  the 

Nelson,  i  Gratt.  (Va.)  108 ;  Stewart  v,  discovery  would  subject  defendant  to 

Drasha,  4  McLean  ( U.  S.)  563 ;  Selwyn  penalty  should  be  overruled.    Jones  v. 

V.  Honeywood,  9  Mod.  419;  Firebrass's  Green,  3  Y.  &  J.  298. 

Case,  2  Salk,  550.  8.  Jones  v.  Green,  3  Y.  &  J.  298. 

1.  Livinp;ston  v,  Tompkins,  4  Johns.  4.  Atty.-Gen.  v.  Lucas,  2  Hare  566. 

Ch.  (N.  Y.)  415;  Rogers  v.  Rathbun,  5.  Atty.-Gen.  v.  Duple^sis,   Parker 

I  Johns.  Ch.  (N.  Y.)  367;  Lansing  v.  163. 

Pine,  4  Paige  (N.  Y.)  639;  Cole  v.  Sav-  6.  Chetwynd  v,  Lindon,  2  Ves.  450; 

age,    10   Paige   (N.    Y.)  583;    Taylor  Franco  f.  Bolton,  3  Ves.  Jr.  368 ;  Watts 

V.  Bruen,   2  Barb.  Ch.   (N.   Y.)  301;  t>.  Smith,  24  Miss.  77 ;  Attwood  r.  Coe, 

Vanderveer  v,  Holcomb,  17  N.  J.  Eq.  4  Sandf.  Ch.  (N.  Y.)  412;  Skinner  v. 

87,  547.  Judson,  8  Conn.  528;  Foss  v.  Haynes, 

3    Jones   v.  Green,   3   Y.  &  J.  298;  31  Me.  81. 

Rolfe  V.  Peterson,  2  Bro.  P.  C.  436.  7.  Skinner  v.  Judson,  8  Conn.  528. 

Where,  by  indenture,  a  farm  was  de-  8.  Skinner  v,  judson,  8  Conn.  528; 

mised  at  a  yearly  rent  with  a  covenant  Attwood  v.  Coe,  4  Sandf.  Ch.  (N.  Y.) 

by  the  tenant  that  if  during  the  last  412;  Bennet  v,  Musgrove,  2  Ves.  51; 

three  years  of  the  term  he  should  sow  Chetwynd    v,    Lindon,   2   Ves.    450; 

more  than  seventy-five  acres  of  clover  Bicknell  v.  Gough,  3  Atk.  558. 

in  one  year,  he  should   pay  an  addi-  9.  Crim«i — Conspiracy. —  A  fraudu- 

tional  rent  of  ten  pounds  a  year  for  lent   combination    to  commence  suit 

every  acre  above  the  seventy-five  for  against  a  person  with  a  view  of  extort- 

the  remainder  of  the  term,  it  was  held  ing  money  from  him  is  an  indictable 

that   the  additional   rent  was   in  the  off ense,  and  the  defendant  is  protected 
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(3)  Exceptions  to  and  Qualifications  of  the  Rule, — Having  stated 
the  rule  and  shown  its  application,  an  attempt  will  be  made  to 
state  exceptions  to  and  qualifications  of  the  rule. 

(a)  Where  Part  of  Bieoovery  Is  Legltixnate. — Where  some  of  the  dis- 
covery sought  is  proper  and  other  parts  thereof  would  subject 

from  answering  anj  questions  relating  cover  any  matter  which  will  subject 

thereto.     Leggett  v,  Postley,  2  Paige  him  to  a  criminal  prosecution,  or  to  a 

(N.  Y.)  599.     See  also  Adams  %\  Por-  penalty  or  forfeiture.     March  v.  Davi- 

ter,  I  Cush.  (Mass.)  170.  son,  9  Paige  (N.  Y.)  580.     Compare 

Adultery. — In  a  suit  for  divorce  a  Wilmot  v,  Maccabe,  4  Sim.  263. 

prayer  for  discovery  as  to  the  commis-  FenalUeB  and  Forfeitures — Forfeiture 

sion  of  adultery  is  demurrable.    Black  of  Lease. — A  discovery  which  tends 

V.  Black,  26  N.  J.  Eq.  431.  to  show  the  forfeiture  of  a  lease  will 

Bigamy. — A  defendant  is  not  bound  be  denied.     Lansing  v.  Pine,  4  Paige 

to  discover  any  matters   tending    to  (N.  Y.)  639;  Firebrass's  Case,  2  Salk. 

convict  him  of  bigamy.     Hatfield  v.  550;  Uxbridge  v.  Staveland,  i  Ves.  56. 

Hatfield,  5  Bro.  P.  C.  100.  Waste. — Where  a    tenant   had   cut 

Incestuous  Marriage. — Where  a  bill  down  timber,  and  a  bill  was  brought 

states  defendant's  marriage  with  a  par-  against  him  for  discovery,'  a  demurrer 

ticular  woman,  a  plea  that  she  is  his  was  allowed  for  the  reason  that  such 

sister  protects  him  from  discovery  of  action  on  his  part  being  waste,  his  an- 

any  matter  forming  a  link  in  the  chain,  swer  would  subject  him  to  a  forfeiture. 

Claridge  f.  Hoare,  14  Ves.  Jr.  65.  Atty.-Gen.  v.  Vincent,  Bunb.  192. 

Assault  and  Battery. — A  demurrer  Usury. — Where  the  purpose  of  a  bill 

to  a  bill  of  discovery  in  aid  of  an  ac-  is  to  set  aside  a  contract  for  usury,  de- 

ti on  to  recover  damages  for  assault  and  fendant  may  demur  to  a  discovery  of 

false  imprisonment  will   be  allowed,  what  interest  he  agreed   to  take,  be- 

the  whole  object  of  the  bill  being  to  cause  he  cannot  set  forth  that  without 

obtain  a  discovery  of  matters  which  if  discovering  the  interest  he  has  taken, 

established  would  subject  the  defend-  -Chauncey  v.  Tahourden,  2  Atk.  392; 

ant  to  penal  consequences.     Glynn  v.  Legoux  z\  Wante,  3  Har.  &  J.  (Md.) 

Houston,  I  Keen  329.  184.      Contra^  Taylor  v.  Matchell,  i 

Maintenance. —  A  defendant  is  not  How.  (Miss.)  596;  Perrine  v.  Striker, 

bound  to  answer  interrogatories  where  7  Paige  (N.  Y.)  598  (under  statute), 

such  answer  would  tend  to  show  main-  Breach   of  Policy  of  Insurance. — 

tenance  on  his  part.     Wallis  v.  Port-  Where  a  bill  on  a  policy  of  insurance 

land,  8  Bro.  P.  C.  161;  Sharp  v.  Car-  charges     exportation     of    prohibited 

ter,  3  P.   Wms.  375 ;  London  v.  Ains-  goods  absolutely,  and  no  others,  and 

ley,  I  Anstr.  158.  an  interrogatory  inquires  what  goods 

'Criminal  Libel. — Where  in  aid  of  a  were  exported,  a  plea  will  lie  to  the 
defense  to  an  action  for  libel  discovery  discovery.  Duncalf  xk  Blake,  i  Atk.  52. 
would  subject  plaintiff  at  law  to  an  Breach  of  Trust. — Where  a  party  re- 
indictment, he  is  not  bound  to  answer,  ceived  a  deed  of  land  without  consid- 
Thorpe  v,  Macauley,  5  Madd.  218.  eration   and  in  trust  for  the  grantor, 

Larceny. — Where  a  person  acquired  went  into  possession,  and,  being  sued 

custody  of  a  piece  of  furniture  for  the  in  ejectment  for  the  land,  defended  un- 

purpose  of  repairing  it,  and  converted  der   such   deed ;   on  a  bill  of  discov- 

to  his  own  use  money  that  he  found  ery  brought  by  the   plaintiff  against 

therein  concealed  in  a  secret  drawer,  the  defendant  in  ejectment  in  aid  of 

he  may  demur  to  a  bill  which  seeks  that  action,  after  the   lapse  of  more 

discovery  as  to  these  facts.    Cartwright  than  one  year  after  such  conveyance, 

V.  Green,  8  Ves.  Jr.  405.  it  was  held  that  this  transaction  would 

Libel. — The  plaintiff  in  a  libel  suit  ordinarily  subject  the  defendant  to  the 
may  be  compelled  to  discover  the  truth  penalty  of  the  statute,  and  that  such 
of  the  alleged  libel  in  aid  of  a  justifi-  liability,  while  it  subsisted,  would  pro- 
cation  at  law,  provided  the  discovery  tect  the  defendant  from  a  discovery  of 
will  not  subject  him  to  a  criminal  pros-  the  facts  on  which  it  was  found.  Skin- 
ecution  or  to  a  penalty  and  forfeiture,  ner  v.  Judson,  8  Conn.  528. 
but  he  cannot  be  compelled  to  dis-  Infrtngement.  —  A    person    charged 

745  Volume  VI. 


SiMOYory  in  Ohuioary.  DISCOVERY*  OIJMtioiii  to  SlteoTerj. 

defendant  to  pains,  penalties,  or  a  criminal  prosecution,  he  is  not 
excused  from  answering  that  part  of  the  discovery  which  is  prop- 
erly  sought,^  for  a  bill  may  be  so  framed  that  while  defendant 
will  be  protected  from  withholding  a  discovery  to  a  part,  he  will 
be  bound  to  answer  the  remainder.* 

(b)  Stfttntory  Protaotlon  from  ProMeution. — The  rule  that  a  defendant 
need  not  discover  matters  which  would  convict  him  of  crime,  or 
have  a  tendency  thereto,  is  inapplicable  where  there  are  statutory 
enactments  specially  providing  that  his  answer  shall  not  be  used 
against  him  in  a  criminal  prosecution.' 

(o)  Stotnto  of  Zimltotioiii. — A  defendant  cannot  refuse  to  make 
answer  to  discovery  relative  to  facts  stated  in  the  bill,  on  the 
ground  that  if  he  should  do  so  it  would  render  him  liable  to  be 
prosecuted  for  a  criminal  offense,  if  the  period  fixed  by  law  within 
which  he  could  be  prosecuted  has  elapsed  before  answer  filed.^ 
So  if  the  right  to  sue  for  a  penalty  or  forfeiture  is  barred  by  the 
running  of  the  statute  of  limitations,  defendant  is  bound  to  answer 
for  the  reason  that  the  penalty  or  forfeiture  cannot  be  enforced.' 

with  the  infringement  of  a  copyright  any  complaint,  or  on  the  trial  of  an 

will  not  be  required  to  discover  any  indictment  for  fraud, 

matter  in  relation  thereto  which  will  4.  Divinal  v.  Smith,  25  Me.  379. 

subject  him  to  a  penalty  or  forfeiture.  6.  Skinner  v,  Judson,  8  Conn.  533; 

Snow  t;.  Mast,  63  Fed.  Rep.  623;  Chap-  Williams  v,  Farrington,  2  Cox  202,  3 

man  v.  Ferry,  12  Fed.  Rep.  693.  Bro.  C.  C.  38;  Parkhurst  v.  Lowten,  i 

1.  Fisher  v.  Price,  11  Beav.  194.   See  Meriv.  391 ;  Talbot  v.  Smfith,  i  Ridgw. 

also  Durham  v,  Rippon,  4  L.  J.  Ch.  32 ;  L.  &  S.  360;  Anonymous,  i  Vern.  60. 

Robinson  v.  Lamond,  15  }ur.  240.  Contra^  Northrop  v.   Hatch,  6  Conn. 

9.  Cadwallader  v.  Granville  Alexan-  365,  in  which  the  rule  is  held  other- 

drian  Soc.,  11  Ohio  292.  wise,   on  the    ground   that    the    dis- 

That  this  rule  is  founded  on  sound  coverv   would    nevertheless    disgrace 

reason  and  common  sense  cannot  ad-  the  defendant,  and    for  that   reason 

mit  of  doubt,  but  it  is  nevertheless  the  alone  discovery  should  not  be  com- 

duty  of  a  plaintiff,  who,  by  his  bill,  pelled. 

seeks  discovery,  a  part  of  which   is  Where  the  statute  of  limitations  has 

legitimate  and  part  of  which  cannot  be  run  against  the  recovery  of  a  penalty 

compelled,  to  separate  the  two,  for  if  for  usury,  a  defendant  cannot  protect 

they  are  so  mixed  up  or  connected  that  himself  from  discovery  by  demurrer 

either  by  inference  or  exclusion  they  founded  on  liability  of  subjecting  hlm- 

may  lead  to  a  discovery  which  might  self  to  forfeiture.    Talbot  v.  Smith,  i 

subject  the  defendant  to  a  prosecution,  Ridgw.  L.  &  S.  360. 

he  is  not  bound  to  answer  any  portion  Wliere    Time  EzpIrM  betwoan  FDlng 

of  them.     Llchiield  v.  Bond,  6  Beav.  and  Hearing  of  Flea. — Where,  between 

88,  7  Jur.  209.  the  filing  and  hearing  of  a  plea  setting 

8.  Schott  V,  Bragg,  1  T.  &  H.  Pr.  up  as  a    defense   that    the  discovery 

(Pa.)  96;  Philadelphia  v,  Keyser,  xo  sought  would  subject  the  defendant  to 

Phila.  (Pa.)  50;  Rose  V.  Savings  Fund,  penalties,  the  time  for  suing  for  the 

6  Phila.  (Pa.)   10;  Perrine  v.  Striker,  penalty  expires,  the  plea  will  be  over- 

7  Paige  (N.  Y.)  598;  Siffkin  v.  Man-  ruled.  Trinity  House  Corp.  r.  Burge, 
ning,  4  Edw.  Ch.  (N.  Y.)  37,  where  it  2  Sim.  411,  7  L.  J.  Ch.  44. 

was  held  that  on  a  bill  to  get  back  Where  Time  Expires  between  Flnt  and 
goods  on  the  ground  that  they  were  Second  Answer. — Where,  at  the  time 
obtained  by  false  pretenses  and  on  a  the  first  answer  was  put  in,  the  forfeit- 
fictitious  sale,  defendant  was  bound  to  ures  might  have  been  sued  for,  but 
answer,  though  such  acts  were  indict-  when  the  second  answer  came  in  the 
able,  as  the  statute  forbade  any  use  be-  time  for  suing  had  elapsed,  it  was  held 
ing  made  of  the  answer  as  evidence  on  that  defendant  was  bound  to  make  the 
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(d)  Where  Penalty  ii  Waived  by  Plaintiff. — Upon  the  same  principle, 
if  the  penalty  is  waived  by  the  plaintiff  and  by  all  those  who  can 
claim  any  part  thereof,  the  defendant  is  bound  to  make  discovery.* 

(e)  Where  Protection  ii  Waived  by  Defendant. — And  a  party  may,  by  his 
own  contract,  bind  himself  either  expressly  *  or  by  implication  * 
not  to  plead  or  demur  to  discovery,  though  it  may  subject  him  to 
penalties  or  forfeitures,*  The  rule,  however,  is  otherwise  if  the 
matters  sought  to  be  discovered  would  subject  or  tend  to  subject 
defendant  to  a  criminal  prosecution.  He  cannot  deprive  himself 
of  the  benefit  of  the  rule  even  by  agreement.^ 

c.  That  Discovery  Sought  Is  of  Privileged  Communica- 

TIONS — (i)  Communications   between    Attorney    and   Client — (a) 
What  Attorney  Keed  Kot    Bieolose — aa.  The  Ruls  Stated. — Communica^ 

tidns  made  by  a  person  to  an  attorney,  solicitor,  or  counsel  in  his 
professional  capacity  are  privileged  from  disclosure.® 

discovery.     Williams  v.   Farrington,  bill  of  discovery  in  aid  of  an  action 

2  Cox  ao3,  3  Bro.  C.  C.  38.  brought  against  him  by  his  employer 

1.  Skinner  v,  Judson,  8  Conn.  534;  for  misconduct,  although  the  discovery 

Atwill  V,  Ferrett,  2  Blatchf.  (U.  S.)  would  subject  him  to  the  penalty  of  a 

39;  Finch  V,  Rikeman,  2  Blatchf.  (U.  bond  given  by  him  to  the  city  as  a 

S.)  301 ;  Uzbridge  v.  Staveland,  i  Ves.  guaranty  of  good  conduct. 

56;  Boteler  f .  Allington,  3  Atk.  457;  «.  Bzposnre  to  Penaltiea  in  Foreign 

Atty.-Gen.  v.  Conroy,  2  Jones  791.  Countries. — A  plea  of  penalties  to  which 

Thus  where  an  information  charged  the  defendant's  answer    may  expose 

the    distillation  of  a  larger  quantity  him  in  a  foreign  countxy  is  a  good  plea 

of  spirits  than  the  distillers  acknowl-  to  the  discovery  if  the  law  of  the  for- 

edged,  and  prayed  for  an  accounting  of  eign  country  clearly  appears.     U.  S. 

all  duties  due  the  crown,  the  attorney-  of  America  v,  M*Rae,  37  L.  J.  Ch.  129, 

general  waiving  all  penalties  and  for-  3  L.  R.  Ch.  79,  disiinffuishing  King 

feitures,  it  was  held  that  the  defend-  of  the  Two  Sicilies  v.  Willcox,  14  Jur. 

ants  were  bound   to  answer    all  the  751,  i  Sim.  N.  S.  301. 

charges  fully.    Atty.-Gen,  v.  Conroy,  5.  Lee  v.  Read,  5  Beav.  381.     But 

2  Jones  791.  see  O'Connor  v.  Tack,  2  Brews.  (Pa.) 
S.  South  Sea  Co.  v.  Bumsted,  i  Eq.  407,  in  which  it  was  held  that  if  a  bill 

Abr.  77 ;   East  India  Co.  v.  Atkins,  i  charge  fraud  and  the  possession  by  de- 

Stra.  168, 1  Comyn8  347;  African  Co.  v,  fendants  of  **  memoranda,  etc.,  relat- 

Parish,  3  Vern.  344;  French  ti.Macale,  ing  to  the  transaction,"  and  defend* 

3  Dr.  &  War.  369,  4  Ir.  Eq.  Rep.  568.  ants  answer  denying  the  fraud  and  add 
Where  plaintiff    hired    defendant's  that  their  innocence  will  appear  by  the 

ship  for  freight,  and  defendant  cove-  memoranda,  accounts,  etc.,  they  can- 

nanted  not  to  trade  in  any  of  the  goods  not  object  to  an  order  for  the  produc- 

in  which  the  company  dealt,  and  also  tion  of  the  documents,  not  even  though 

agreed  to  pay  double  the  value  of  all  there  is  an  indictment  at  the  time  pend- 

such  goods,  with  liberty  to  the  com-  ing  against  them, 

pany  to  deduct   the  same  out  of  the  6.  Dennis  v,  Codrlngton,  Cary  100; 

freight,  and  the  company  brought  a  bill  Kennedy  r.  Lyell,  23  Ch.  Div,  387; 

to  discover  whether  the  defendant  did  Stratford  v.  Hogan,  2  Ball  &  B.  164; 

trade  in  any  of  the  said  goods,  it  was  Parker  v.  Carter,  a  Munf.  (Va.)  373; 

held  that  though  this  was  a  penalty,  yet  Stuyvesant  v.  Peckliam,  3  Edw.  Ch.  (N. 

it   being  the  defendant's  own   agree-  Y.)  579;  Crosby  v,  Berger,  11  Paige 

ment,  the  defendant  was  bound  to  dls-  (N.  Y.)  377.    And  see  in  general,  as  to 

cover.    African  Co.  v.  Parish,  2  Vern.  the  rules  of  evidence  in  this  connection, 

344.  Am.   and   Eng.   Encyc.  of  Law,   tit. 

8.  Gjreen  v.  Weaver,  i  Sim.  405,  in  Privileged  Communications, 
which  it  was  held  that  a  broker  in  the  An  attorney  at  law,  who,  in  his  pro- 
city  of  London  was  bound  to  answer  a  fessional  character,  has  received  from 
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Prindple  on  Which  Privllogo  Allowod. — The  true  principle  in  reference 
to  privileged  communications  is  that,  where  the  attorney  is  pro- 
fessionally employed,  any  communication  made  to  him,  by  his 
client,  with  reference  to  the  object  or  the  subject  of  such  employ- 
ment, is  under  the  seal  of  professional  confidence  and  is  entitled  to- 
protection  as  a  privileged  communication.* 

Infonnation  Obtainod  from  Doenmenti. — The  privilege  of  professional 
secrecy  is  not  confined  to  the  knowledge  derived  by  counsel  from 
communications  made  to  him  by  or  in  conference  with  the  client,, 
but  extends  to  information  obtained  from  documents  submitted 
for  his  inspection  or  custody.* 

Frofactional  Advlco. — The  exemption  also  includes  advice  given  and 
opinions  stated,'  and  everything  that  passes  between  client  and 
attorney  for  the  purposes  of  the  business.* 

Pondenoy  of  Bait  XTimooMsary. — According  to  the  early  decisions  the 
rule  did  not  apply  unless  the  communications  were  made  pending 

the    owner    of   property    confidential  When  Kade  In  Proaenoo  of  Third  Per- 

communications  on  the  subject  of  a  son.  —  Confidential    communications 

transfer  of  it,  which   is   subsequently  made  by  a  client  to  his  attorney,  for 

made,  cannot  be  examined  against  the  the  purpose  of   obtaining  his  advice 

consent  of  the  grantee  in   relation  to  and  assistance  in  reference  to  the  sub- 

such  communications.     Fosters.  Hall,  ject-matter  thereof,  cannot,  although 

12  Pick.  (Mass.)  89.  made  in  the  presence  and  hearing  of  a 

Reaaon  for  and  Oltfect  of  Rule. — ^The  third    person,    be    disclosed    by    the 

rule  is  based  on  a  **  regard  to  the  in-  attorney  witliout  the  consent  of  the 

terests  of  justice,  which  cannot  be  up-  client.     Blount  v.  Kimpton,  155  Mass. 

holden,  and  to  the  administration  of  378. 

justice,  which  cannot  go  on,  without  Ghar&cter  of  Oommnnioationi  the  Proper 
the  aid  of  men  skilled  in  jurisprudence,  Test. — Whether  the  communications  of 
in  the  practice  of  the  courts,  and  in  a  client  to  his  attorney  shall  or  shall 
those  matters  affecting  rights  and  ob-  not  be  regarded  as  matters  of  profes- 
ligations  which  form  the  subject  of  all  sional  confidence,  and  therefore  be  ex* 
judicial  proceedings.  If  the  privilege  eluded  from  being  given  in  evidence, 
did  not  exist  at  all,  every  one  would  does  not  depend  upon  their  importance 
be  thrown  upon  his  own  legal  re-  or  materiality  in  the  prosecution  or  de- 
sources  ;  deprived  of  all  professional  fense  of  the  suit,  but  on  the  character 
assistance,  a  man  would  not  venture  to  of  the  communications.  Aiken  v» 
consult  any  skilful  person,  or  would  Kilburne,  27  Me.  252. 
only  dare  to  tell  his  counselor  half  9.  Matthews  v,  Hoagland,  48  N.  T. 
his  case."  Per  Lord  Brougham,  in  Eq.  464;  Wheatley  v.  Williams,  i  M. 
Greenough  v,  Gaskell,  i  Myl.  &  K.  &  W.  533;  Kington  t*.  Gale,  Rep.  T, 
103.  And  its  object  is  **to  secure  to  Fin.  259;  Robson  v.  Kemp,  5  Esp.  53; 
parties  who  have  confided  the  facts  of  Greenough  v,  Gaskell,  i  Myl.  &  K. 
their  cases  to  their  professional  advis-  98;  Brard  zu  Ackerman,  5  Esp.  119; 
ers,  as  such,  the  benefit  of  secrecy  in  Hughes  v.  Biddulph,  4  Russ.  190: 
relation  to  such  communications,  so  Harvey  v.  Clayton,  2  Swanst.  221,  note 
that  the  client  may  disclose  the  whole  a;  Coveney  v,  Tannahill,  i  Hill 
of  his  case  to  his  professional  adviser  (N.  Y.)  33;  Brandt  v.  Klein,  17 
without  any  danger  that  tlie  facts  thus  Johns.  (N.  Y.  338;  Brown  r.  Payson, 
communicated  to  his  attorney  or  6  N.  H.  443;  Patten  v.  Moor,*29N. 
counsel    will    be    used     in    evidence  H.  166. 

against    him    without  his    own    con-  8.  Lengsfield  v,  Richardson,  52  Miss, 

sent."    /*<?r  Walworth,  Chancellor,  in  443;  Richards  v,  Jackson,  18  Ves.  Jr. 

Crosby  v.  Berger,  11  Paige  (N.  Y.)  377.  474. 

1.  Utica  Bank  v.  Mersereau,  3  Barb.  4.  Lengsfield  v,  Richardson,  52  Miss. 

Ch.  (N.  Y.)  528.  443;  Herring  v,  Cloberry,  i  Phil.  91. 
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some  litigation  or  in  expectation  thereof.*  This  doctrine,  however, 
has  long  since  been  overturned,  and  it  is  now  well  settled  that  no 
discovery  'of  communications  to  a  legal  adviser  in  his  professional 
capacity  can  be  compelled,  whether  made  pending  or  in  expecta- 
tion of  litigation,  or  whether  made  when  no  litigation  was  even 
contemplated.*        • 

Iidaiiotioii  of  Becroey  XTnneoeHary. — It  makes  no  difference  whether 
the  communications  are  made  with  an  injunction  of  secrecy,  or 
for  the  purpose  of  asking  advice,  or  otherwise.* 

Person  GonBolted  mmt  Bo  Attorney. — The  person  consulted  must  be  of 
the  profession  of  the  law,^  and  the  communications  to  him  will 
not  be  protected  unless  they  are  made  to  him  in  his  professional 
character,^  for  the  purpose  of  obtaining  legal  advice.® 

Betainer  ITnneoeisary. — But  is  not  requisite,  to  give  the  rule  opera- 
tion, that  there  should  be  a  regular  retainer,  or  any  particular 
form  of  application  or  engagement.'' 

1.  Williams  v,  Mudie,  i  C.  &  P.  158,  46;  McLaughlin  v.  Gilmorc,  i  III.  App. 
II  E.  C.  L.  354;  Broad  v,  Pitt,  3  C.  &  563;  Sample  v.  Frost,  10  Iowa  266; 
P.  518,  14  E.  C.  L.  423;  Wadsworth  v,  Andrews  v,  Solomon,  Pet.  (C.  C.)  356. 
Hamshaw,  a  Brod.  &  B.  5,  note,  6  E.  It  is  not  enough  that  the  partj  mak- 
C.L.  13;  case  cited  in  Clark  V.  Clark,  ing  the  communication  thinks  that 
I  M.  &  Rob.  3;  Radcliffe  v.  Furs-  such  person  is  of  the  legal  profession, 
man,  2  Bro.  P.  C.  514.  Fountain  v.  Young,  6  Esp.  113. 

2.  Cromack  v.  Heathcote,  2  Brod.  &  Where  any  person  maybe  employed 
B.  5,6  E.  C.  L.  13;  Utica  Bank  v.  to  conduct  a  suit,  whether  he  has  been 
Mersereau,  3  Barb.  Ch.  (N.  Y.)  595;  admitted  to  practice  or  not,  the  priv- 
Greenough  v.  Gaskell,  i  Myl*  &  K.  98;  ilege  of  clients  to  have  their  communi- 
Herring  v.  Clobery,  i  Phil.  91 ;  Law-  cations*  to  counsel  kept  secret,  extends 
rence  V.  Campbell,  4  Drew. 485;  Knight  to  any  person  employed  to  manage  the 
V.  Wa^erford,  3  Y.  &  Coll.  22;  Clagett  case  as  counsel,  and  it  makes  no  aiffer- 
V,  Phillips,  2  Y.  &  Coll.  (C.  C.)  82;  ence  that  he  is  not  a  professional  man. 
Macfarlan  v,  Rolt,  L.  R.  14  £q.  580;  Bean  v.  Quimby,  5  N.  H.  94. 
Desborough  v.  Rawlins,  3  Myl.  &  C.  6.  Beeson  v,  Beeson,  9  Pa.  St.  279; 
515 ;  Ex  p.  Aitkin,  4  B.  &  Aid.  47 ;  Parker  v.  Carter,  4  Munf.  (Va.)  273 ; 
Knight  1'.  Turquand,  2  M.  &  W.  loi ;  Brazier  v.  Fortune,  10  Ala.  516;  State 
Parker  v.  Carter,  4  Munf.  (Va.)  273;  v.  Marshall,  8  Ala. 302 ;  Goltra  v.  Wol- 
Moore  v.  Bray,  10  Pa.  St.  524;  Beltz-  cott,  14  111.  89;  Morgan  v,  Shaw,  4 
hoover  v.  Blackstock,  3  Watts  (Pa.)  20;  Madd.  54;  Bramwell  v,  Lucas,  4  D.  & 
Lockbard  v,  Brodie,  i  Tenn.  Ch.  390;  R.  367.  See  also  Smith  t^  Daniel,  L.  R. 
Beeson  v.  Beeson,  9  Pa.  St.  301 ;  Lengs-  18  Eq.  649;  Bogert  v,  Bogert,  2  Edw. 
field  V.  Richardson,  52  Miss.  443.  Ch.  (N.  Y.)  399. 

Commimloations  Privileged  In  Second  6.  Desborough  v,  Rawlins,  3  Myl. 
Bolt. — Where  a  correspondence  took  &C.515;  Bramwell  f.  Lucas,  2  B.  & 
place  between  a  client  and  his  solicitor  C.  745,  9  E.  C.  L.  233;  Greenough  v. 
during  the  progress  of  a  suit,  and  a  Gaskell,  i  Myl.  &  K.  98. 
compromise  was  effected,  but  after-  7.  Beeson  v,  Beeson,  9  Pa.  St.  301 ; 
wards  a  second  suit  was  instituted  to  Lockhard  v.  Brodie,  i  Tenn.  Ch.  384; 
set  it  aside  and  prosecute  the  original  Foster  v.  Hall,  12  Pick.  (Mass.)  89. 
suit,  it  was  held  that  the  correspond-  Immaterial  whether  Employment  Ac- 
encewas  privileged  in  the  second  suit,  cepted. — Where  a  legal  adviser  is  con- 
Hughes  V,  Garnons,  6  Beav.  352.  suited  professionally,  he  cannot  divulge 

3.  Parker  v.  Carter,  4  Munf.  (Va.)  the  communications  made  to  him, 
273.  whether  he  accepts  the  employment  or 

4.  Fountain  v.  Young,  6  Esp.  113;  not.  Cromack  v.  Heathcote,  2  Brod. 
Calley  v.  Richards,  19  Beav.  401;  &  B.  4,  6  E.  C.  L.  12;  Crisler  t'.  Gar- 
Schubkagel  v,  Dierstein,  131   Pa.  St.  land,  11  Smed.  &  M.  (Miss.)  138. 
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PrlTilege  Zselniivtly  of  Client. — It  is  a  well-settled  principle  in  rela- 
tion to  privileged  communications,  that  the  privilege  is  for  the 
client  exclusively  and  not  for  the  attorney,*  and  the  latter  is  by 
law,  as  well  as  by  professional  honor,  bound  to  keep  the  seal 
intact,  unless  his  client  consents  to  its  removal  * 

bb.  Communications  through  Agents,  IntbrprItrrs,  and  Clkrks. — 
Communications  to  any  person  whose  intervention  is  necessary  to 
secure  and  facilitate  the  communication  between  attorney  and 
client  are  privileged.* 

Afonti. — ^Any  communications  had  between  a  person  and  his 
legal  adviser  through  the  medium  of  such  person's  agent  are 
protected  equally  with  communications  directly  between  the 
principal  and  his  legal  adviser.^  On  the  same  principle,  any 
communications  between  the  legal  adviser  and  an  agent  employed 
by  him,  in  connection  with  the  business  placed  in  his  hands,  are 
privileged.^  According  to  some  decisions  the  communications 
must  be  with  reference  to  a  suit  pending  or  in  contemplation.® 

1.  Utica  Bank  v.  Mersereau,  3  Barb.  Falkland  Islands,  by  direction  of  their 

Ch.   (N.  Y.)  596;  Aiken  v,  Kilbume,  solicitor,  for  the  purpose  of  procuring 

27  Me.  352 ;   Parkhurst  v,  Lowten,  2  evidence  in  support  of  the  defendants' 

Swanst.  216;  Wilson  v,  Rastall,  4  T.  case,  are  within  the  rule  as  to  protec- 

R.  759;  Gresley  v.  Mouslej,  a  Kay  &  tion.    Lafone  v.  Falkland  Islands  Co., 

J.  388,  2  }ur.  N.  S.   156;  Herring  v.  4  Kaj  &  }.  34. 

Clobery,  i  Phil.  91 ;  Jones  v.  Pugh,  i  The  party  "  Is  not  bound  to  write 

Phil.  96 ;  Lindsey  v.  Talbot,  Bullers  N.  letters  through  the  post  or  to  go  himself 

P.  284<i.     See  also  Foster  t^.  Hall,  13  personally  to  see  the  solicitor ;  he  may 

Pick.  (Mass.)  93.  employ  a  third  person  to  write  the  let- 

PerMmal  Beprwa&tattrv   of  GUanV —  ters,  or  he  may  send  the  letters  through 

The  privilege  of  not  disclosing  com-  a  messenger,  or  he  may  give  a  ver- 

munications    between     solicitor    and  bal  message  to  a  messenger  and  ask 

client  extends  to  his  representatives  as  him  to  deliver  it  to  the  solicitor,  with 

against     third    parties    not    inter  se.  a  view  to  his  prosecuting  his  claim,  or 

Gresley  v.  Mousley,  2  Kay  &  J.  388.  substantiating  his  defense."    Ander- 

S.  Utica  Bank  v,  Mersereau,  3  Barb,  son  v.  Bank  of  British  Columbia,  2  Ch. 

Ch  (N.  Y.)  596.  Div.  649. 

8.  Foster  v.  Hall,  i3  Pick.  (Mass.)  6.  Hughes  t^.  Biddulph,  4  Russ.  190; 

93.  Catt  V.  Tourlc,  19  W.  R.  56;  Law- 

4.  Reid  V,  Langlois,  i  M.  &  Gord.  rence  v.  Campbell,  4  Drew.  485,  5  Jur. 

637,  14  Jur.  467;  Bunbury  t'.  Bunbury,  N.  S.  1071;  Steele  v.  Stewart,  i  Phil. 

3  Beav.  173;  Russell  v,  Jackson,  9  Hare  471,  7  Jur.  640;  Walsham  v.  Stainton, 

387,  15  Jur.  1 1 17;  Lafone  v,  Falkland  2  Hem.  <fc  M.  i;  Churton  t».  Frewen,  3 

Islands  Co.,  4  Kay  &  J.  34;  Wilson  v.  Drew.  &  Sm.  390. 

Northampton,  etc.,  R.  Co.,  L.  R.  14  Beporl  of  Accountant.— The  reports 

^<1-  477 1  Hooper  t.  Gumm,  2  John.  &  of  an  accountant  employed  by  a  solic- 

H.  602;  Anderson  t^.  Bank  of  British  itor  to  investigate  books  are  privileged 

Columbia,  2  Ch.  Div.  644.  from  production.     Walsham  r.  Stain- 

XUnatrationB.  —  Confidential  letters,  ton,  2  Hem.  &  M.  i. 

which,  after  the  matters  in  a  suit  arose,  Evidence  Collected  by  Agents. — Where, 

and  with  reference  thereto,  were  sent  from  the  nature  of  the  case,  it  is  nec- 

by  the  plaintiff  resident  abroad  to  his  essary  for  a  party  or  his  solicitor  to 

agents  in  England,  to  be  communicated  employ  an  agent  to  collect  eWdence  in 

to  his  solicitor,  were  held  to  be  privi-  support  of  legal  proceedings,  the  com- 

leged.     Hooper  v.  Gumm,  3  John.  &  munications  of  such  agent  to  his  prin- 

H.  602.  cipal   relating  to  evidence  are  privi- 

Answers  to  inquiries  addressed  by  leged.     Steele  v,  Stewart,  i  Phil.  471. 

defendants    to    their    agents    in    the  6.  Page  v.  Ward,   17  W.  R.  435; 
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But  it  is  apprehended  that  this  is  not  the  rule  now,  and  that  the 
communications  will  be  protected  even  though  there  was  no 
probability  of  the  institution  of  a  suit  when  they  were  made.  ^ 

Interpretert. — The  privilege  applies  equally  to  interpreters  acting 
as  organs  of  communication  between  the  client  and  his  attorney .5 

Attorneys*  Clorki. — And  to  attorneys'  clerks  acting  on  behalf  of 
their  masters.* 

cc*  Communications  bbtwsbn  Clients  of  One  Attorney. — Whether 
or  not  a  solicitor  acting  for  two  clients  in  a  matter  is  privileged 
from  disclosing  to  any  one  communications  or  other  information 
from  the  other  relating  to  the  matter,  does  not  seem  to  be  well 
settled.  There  are  decisions  which  support  both  sides  of  the 
question.* 

dd.  Limitation  of  Przvzlbob — Umitod  by  Striot  IToooHity. — ^The  privi* 
lege  is  a  ground  of  exemption  from  production,  adopted  simply 
from  necessity,  and  ought  to  extend  no  further  than  absolutely 
necessary  to  enable  the  client  to  obtain  professional  advice  with 
safety;  beyond  what  is  absolutely  necessary  for  this  purpose 
it  ought  not  to  be  allowed  to  curtail  that  most  important  and 
valuable  power  of  the  court  of  equity,  the  power  of  compelling 
discovery.* 

Eiunrtodge  Acquired  thrmigh  Othw  Bovnw. — ^The  principle  of  the  rule 
does  not  apply  to  the  discovery  of  facts  within  the  knowledge  of 
the  attorney  or  counsel,  which  were  not  communicated  or  confided 
to  him  by  his  client,  although  he  became  acquainted  with  such 
facts  while  engaged  in  his  professional  duty  as  the  attorney  or 
counsel  of  his  client.®    The  privilege  extends  only  to  information 

Original    Hartlepool    Collieries    Co,  raise  money,  to  the  attorney  of  the 

V.  Moon,    30  L.  T.  N.   S.  585.     See  mortgagee,  was  not  privileged, 

also  Paddon  v.  Winch,  L.  R.  9  £q.  H«ld tobe FrtrOeged. — £adie  9.  Addi- 

666^  son,  53  L.  J.  Ch.  80;  Robson  v»  Kemp, 

1.  Wilson  V.  Northampton,  etc.,  R.  4  Esp.  335,  5  Esp.  52,  in  which  it  was 

Co.,  L.  R.  14  Eq.  477.  held  that  an  attorney  employed  bjcon- 

S.  Parker  v.  Carter,  4  Munf.  (Va.)  sent  of  two  parties  in  preparing  a  deed 

387 ;  Du  Barre  r.  Livette,  Peake  N.  P.  from  one  to  the  other  could  not  be  ex- 

78;  Jackson  v.  French,  3  Wend.  (N.  amined  as  to  what  he  so  became  in- 

V.)  337;  Andrews  v.  Solomon,  Pet.  formed  of  in  preparing  the   deed  in  an 

(C.  C.)  359.  action  by  the  assignees  of  one  against 

8.  Taylor  v,  Forster,  3  C.  &  P.  195,  the  other.    Voev,  Watkins,  3  Bing.  N. 

13  £.  C.  L.  85;  Bowman  v,  Norton,  5  Cas.  421, 32  E.C.L.  187,  in  which  an  at- 

C.  &  P.  177,  34  E.  C.  L.  365.     See  also  torney  who  had  been  resorted  to  by  a 

dictum  in  Jackson  v.  French,  3  Wend,  borrower  to  raise  money  for  him,  having 

(N.  Y.)  337.  read  on  the  part  of  the  proposed  lender 

4.  Held  Not  to  be  PrlTlleged. — Baugh  the  abstracts  of  the  borrower,  was  not 

V,  Cradocke,  i  M.  &  Rob.  183;  Cleeve  allowed  to  give  evidence  concerning  him 

9.  Powell,  I  M.  &  Rob.  338 ;  Marston  v.  against  the  borrower. 

Downes,  i  Ad.  &  El.  31 ,  38  E.  C.  L.  34.  6.  Glyn  v.  Caulfeild,  3  M.  &  Gord.  463. 

In  the  first  two  of  these  cases  it  was  6.  Crosby  v.  Berger,  11  Paige  (N. 

held  that  any  communication  by  one  of  Y.)  379;  Morgan  v.  Shaw,  4  Madd.  57; 

two  parties  in  dispute  having  the  same  Say   and    Seal's    Case,   10  Mod.  40; 

attorney  was  not  privileged  against  the  Dwyer  v.  Collins,  7  Exch.  639;  Patten 

other;  and  in  the  latter,  that  acommu-  v.  Moor,  39  N.  H.   166;  Coveney  v. 

nicmtion  by  a  mortgagor  in  treaty  to  Tannahill,  i  Hill  (N.  Y.)  33. 
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derived  from  his  client  as  such,  either  by  oral  communications,  or 
from  books  or  papers  shown  to  him  by  his  client,  or  placed  in  his 
hands  in  his  character  of  attorney  or  counsel.*  It  does  not  extend 
to  facts  which  have  come  to  his  knowledge  by  being  done  in  his 
presence,  though  he  was  present  in  consequence  of  his  engagement 
as  counsel.*  Nor  does  it  extend  to  communications  between  a 
legal  adviser  and  third  parties.' 

Communicatioxii  to  Obtain  Advioe  as  to  Conunission  of  Crime. — ^The  seal  of 
professional  confidence  has  never  been  held  to  cover  a  communi- 
cation made  to  an  attorney  to  obtain  professional  advice  or 
issistance  as  to  the  commission  of  a  felony  or  other  crime  which 
^as  mala  in  se.^ 

**  The  mere  fact  of  a  client  having  client,  and  who  afterwards  witnesses 

made  a  confidential  communication  to  its  execution,  maj  be  compelled  not 

his  solicitor  does  not  protect  the  so-  only  to  prove  the  execution  of  the 

licitor  from  giving  discovery  if  he  has  deed,  but  also  to  testify  whether  itwas 

acquired  the  same  knowledge,  whether  antedated,  whether  it  was  in  the  same 

before  or  after  such  confidential  com-  form  in  which  it  now  appears  at  the 

munication,  under  such  circumstances  time  of  its  execution  or  has  been  al- 

that  he  would  be  bound  to  discover  it.  tered,  or  whether  it  was  actually  deliv- 

The  mere  fact  that  a  solicitor  has  had  ered  at  the  time  he  subscribed  his  name 

confidential  communications  made  to  thereto  as  a  witness.     Utica  Bank  v. 

him  does  not  merge  the  other  sources  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528. 
of  information."    Lewis  v.  Penning-        Where  an  answer   in   chancery  is 

ton,  6  Jur.  N.  S.  479.  sworn  to  by  a  client  in  his  attomev's 

1.  Crosby  v,  Berger,  11  Paige  (N.  presence,  the  latter  may  be  compelled 
Y.)  378;  Spenceley  v,  Schulenburgh,  to  disclose  that  fact.  Doe  r.  Andrews, 
7  East  357;  Foster  v.  Hall,  12  Pick.  Cowp.  846. 

(Mass.)  94.  Knowledge  of  Client's  Handwiitmg.' 

2.  Patten  v.  Moor,  29  N.  H.  163;  Knowledge  of  a  client's  handwriting, 
Utica  Bank  v.  Mersereau,  3  Barb.  Ch.  obtained  by  his  attorney  from  having 
(N.  Y.)  528;  Doe  x;.  Andrews,  Cowp.  witnessed  his  execution  of  his  bail  bond 
846;  Sandford  v.  Remington,  2  Ves.  in  the  action,  is  not  such  a  confidential 
Jr.  189;  Hurd  t'.  Moring,  i  C.  &  P.  knowledge  as  to  privilege  the  attornejr 
372,  II  E.  C.  L.  425;  Brandt  t^.  Klein,  from  answering  when  called  on  the 
17  Johns.  (N.  Y.)  335 ;  Rundle  v,  Fos-  part  of  the  plaintiff  to  prove  the  de- 
ter, 3  Tenn.  Ch.  658;  Greenough  v.  fendant's  handwriting  on  the  trial. 
Gaskell,  i  Myl.  &  K.  98;  Desborough  Hurd  v.  Moring,  i  C.  &  P.  372,  ix  E- 
V.  Rawlins,  3  Myl.  &  C.  515.  C.  L.  425. 

Exeontion  and  Date  of  Legal  Documente.        8.  Ford  v,  Tennant,  32  Beav.  163. 
— If  a  legal  document  is  executed  or        Illustrations  of  Rule. — ^An  attomej  is 

offered  in  the  presence  of  counsel,  he  bound   to  produce  letters  communl- 

will  not  be  privileged  from  testifying  cated  to  him  from  collateral  quarters, 

as  to  the  fact.     Sandford  v.  Reming-  and  to  answer  as  to  matters  of  fact  as 

ton,  2  Ves.  Jr.  189.  distinguished  from  matters  communi- 

Date  of  Act. — An   attorney  who    is  cated  to  him  by  his  client  in  profes- 

called   to   testify  against  a   party  by  sional  confidence.     Sawyer  v.  Birch- 

whom   he   was   employed  to  draw    a  more,  3  Myl.  &  K.  572. 
deed  cannct  protect   himself  from  an-         A  statement  made  to  an  attorney  in 

flwering  the  question  whether  the  in-  the  presence  and  at   the  instance  of 

strument  was  not  written  subsequently  his  client,  by  a  third  party,  is  not  a 

to  the  day  of  its  date,  and  after  the  confidential  communication.    Perkins 

commencement  of  the  present  suit,  on  v.  Guy,  55  Miss.  153. 
the  ground  of  privileged  communica-         In  a  dispute  between  A  and  B,  com- 

tion    between     attorney     and     client,  munications  between  the  solicitors  of 

Rundle  v.  Foster,  3  Tenn.  Ch.  658.  A  and  B  were  not  privileged.    Ford 

An  attorney  who  is  professionally  v.  Tennant,  32  Beav.  162. 
employed   to  prepare  a  deed  for  his        4.  Utica  Bank  v.  Mersereau,  3  Barb. 
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nnalMtlou  to  Obtain  Advloo  m  to  F«rp«tntini  of  Tn.-aA. — And  al- 
;h  the  rule  of  the  early  decisions  is  otherwise,'  it  is  now 
d  that  the  principle  of  privileged  communications  does  not 
d  to  communications  made  to  an  attorney  for  the  purpose 
tting  his  professional  assistance  In  the  perpetration  of  a 
or  illegal  act.^    This  question  arose  in  a  very  recent  decision, 

[.  Y.)  598;  Matthews  v.  Hoag-  coifrejance.      Lockhard   v.  Brodle,  i 

BN.  ].  Eq.   455;  Reg.   v.   Hay-  Tenn,  Ch.  384. 

2  C.  &  K.  334,  61  E,  C.  L.  334;  An    attorney,  being    reauesled    to 

■  Coi,  14  Q;  B.  Div.  153.  draw  an  assignment  of  goods,  refused, 

vdei'.M ,  I  Moll.  450,  note;  and  it  was  drawn   by  another.      The 

ck  V.  Heathcote,  i  Brod.  &  B.  validity  o(  the  deed  being  afterwards 
C.  L.  13;  Doe  v.  Harris,  5  C.  questioned  on  the  ground  of  fraud,  In 
^,  34  E.  C.  L.  468;  Robson  v.  an  action  against  the  sheriiT,  in  which 
4  Esp.  135,  s  Esp.  53;  Lock-  the  attorney  first  applied  to  was  not 
.  Brodie,  i  Tenn.  Ch.  384;  Fos-  employed,  it  was  held  that  the  commu- 
Hall,  13  Pick.  (Maes.)  89;  Clay  nication  made  to  him  was  professional, 
iiams,  3  Munf.  (Va.)  105 ;  Utica  and  that  evidence  of  the  fraud  pur- 
'.  Mersereau,  3  Barb.  Ch.  <N.  posed  to  be  eivan  to  him  was  properly 
B,  in  which  it  is  said :  "  It  Is  as  rejected.  Cromacli  ii.  Heathcote,  3 
the  duty  of  an  attorney  or  Brod.  &  B.  4,  6  E.  C.  L.  7" 


sellor  to  aid  his  client  by  pro-        3.  Russell  v.  Jaclcson,  [5  Jur.   1118 

"  ■■       "■  ]eff"jes,    ., 

Cutta  V 


in  the  perpetration  9  Hare  387;   Follett   v.   Jef 

"-;  violation  of  any  Jur.    ir8,    i   Sim.   N.    S.    1 

lis  to  aid  him   In  Pickering,    ■\  Ch.    Rep.   66. 

felony,  although  Bowser,   5   De  G.    &   S.   30;  Gartside 

>ral  turpitude  of  the  act  may  be  v.  Outram,  3  Jur.  N.  S.  39,  36  L.J.  Ch. 

Greater  in  the  one  case  than  in  113;  Feaver  v.  Williams,  II  Jur.  N.  S. 

ler,    I  can  therefore  see  no  good  goa;  Reg.  u.  Coi,  14  Q;  B.   Div,   153; 

lor  extending  the  principle  of  In  rr  Postlethwaite,  35  Ch.   Div,  733; 

^ed  communications  to  the  first  Aiken     v.     Kilburne,     37    Me.    353 ; 

if   cases   and  not   to    the    last.  Coveney    v.    Tannahill,    i    Hilt    (N. 

■actice, however, Bppearfltohave  Y.)    36;    Matthews  v.   Hoagland,   48 

Iherwise  for  more   than  a  cen-  N.  J.  Eq.  465;  Tyler  v.  Tyler,  136  111. 

id  a  half,  and  I  do  not  now  feel  535. 

ized  to  adopt  a  new  rule  on  the  Instuias   nodar   tba    PrOMnt   Rnlo. — 

."  Where  a    solicitor  was  charged   with 

ncSB  utdn'  tlia   Earlier  Bnl*. —  fraud,  and  a  deceased  client  of  whom 

a  lawyer  was  employed  to  exe-  there  was  no  legal  representative  was 

deed  in  trust  for  a  daughter  alleged  to  be  a  party  to  the  fraud.  It 
r  issue,  even  though  the  client  was  held  that  the  solicitor  must  pro- 
ad  and  the  suit  was  between  duce  documents  bearing  on  the  Irans- 
ties  claiming  under  such  deed  action,  whether  hiR  own  or  thoee  of  his 
'.  creditors  of  the  son-in  law  of  deceased  client,  Feaver  j'.  Williams, 
antor,  the  lawyer  was  not  per-  11  Jur.  N.  S.  903. 

to    give   evidence   as    to    the  Wliat   la  tTot  a  Ftandnletit  Traciao- 

lation   of   the   grantor  In  rela-  tton, — A   debtor   under  sequestration, 

the  object  and  the  subject-mat-  being  entitled  to  an  annuity  which,  on 

he  deed,  to  show  that  the  deed  assignment  by  him,  would  go  over  to 

ren  to  defraud  creditors  of  the  the  trustees  for  the  benefit  of  .«everal 

er's  husband.     Parker  i>.  Car-  persons,  including  the  debtor,  hie  wife 

flunf.  (Va.)  273.                           •  and  children,  at  (he  discretion  of  the 

ittorney   retained   by  the  hus-  trustees,    exetuted   an   assignment   of 

I  aid  in  having  land,  bought  by  the  annuity  to  his  wife  by  a  deed  pur- 

L«band   at   chancery   sale,   con-  potting  to  be  a  settlement  on  her.     It 

o  the  wife,  in  fraud  of  his  cred-  was  held  that  this  transaction  was  not 

annot  be  heard  to  disclose  any  fraudulent  so  as  to  deprive  the  doeu- 

inication  made  pending  the  re-  roent     passing     between    the    debtor 

touching  the  purposes   of  the  and   the   solicitor  with  respect  to  the 
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and  the  reasoning  of  the  court  in  support  of  the  doctrine  which 
now  obtains  is  unanswerable.^ 

ee.  Loss  or  Waivbr  of  Privilkok. — The  privilege  of  exemption 
from  discovery  may  be  lost  where  it  is  not  properly  claimed* 
And  a  person  may  waive  the  privilege  which  the  law  gives 
him  for  his  protection,  and  permit  his  legal  adviser  to  make  a 
discover}'.* 

8eT«rEl  GUentt. — But  where  the  privilege  belongs  to  several  clients, 
it  would  seem  that  neither  one  of  them  nor  even  a  majority,  con- 
trary to  the  expressed  will  of  the  others,  can  waive  the  privilege 
so  as  legally  to  justify  the  attorney  in  giving  testimony  in  relation 
to  such  privileged  communication.* 

//,  Effbct  of  Termination  of  Relationship. — Where  communica- 

character  of   privileged    communica-  and  purpose  puts  him  bejond  the  pale 

tions.     Follett    v,    Jeffer/es,    15  Jur.  of  the  law's  protection,  or  if,  to  con- 

118.  ceal  his  purpose,  he  has  not  reposed 

1.  In  Matthews  v,  Hoagland,  48  N.  full  confidence  in  his  counsel,  he  can- 

J.  Eq.  455,  the  reasoning  of  the  court  not  invoke  a  rule  which  the  law  has 

on  this  question  is  as  follows:  "As  I  created." 

understand  the  case,  the  rule,  in  its  S.  Walsh  v.  Trevanion,  158101.577; 

different  phases,  and  the  reasons,  may  Thomas  v,   Rawlings,  37  Beav.  140 ; 

be  thus  stated :   If  the  client  consults  Hunter  v.  Capron,  5  Beav.  93 ;  Dart- 

the  lawyer  with  reference  to  the  per-  mouth  Corp.  v,  Hojdsworth,  10  Sim. 

petration  of  a  crime,  and  they  co-oper-  476. 

ate  in  effecting  it,  there  is  no  privilege,  S.  Lyellv.  Kennedy,  27  Ch.  Div.  i; 

for  it  is  no  part  of  an  attorney's  duty  Utica  Bank  v.  Mersereau,  3  Barb.  Ch. 

to  assist  in  crime;   he  ceases  to  be  (N.  Y.)  596;  Blount  v,  Kimpton,  155 

counsel,  and  becomes  a  criminal.     If  Mass.  378 ;  Lindsey  v.  Talbot,  Bullers 

he  refuses  to  be  a  party  to  the  act,  stiU  N.  P.  304a;  Wilson  v,  Rastal,  4  T.  R. 

there  is  no  privilege,  because  he  can-  759. 

not  properly  be  consulted  profession-  Waiver  aa  to  Part  of  Btflcovery  Sooglit. 
ally  for  advice  to  aid  in  the  perpetra-  — A  waiver  of  privilege  in  respect  of 
tionof  acrime.  In  the  case  of  a  fraud,  some  out  of  a  large  number  of  docu- 
if  it  is  effected  by  the  co-operfttion  of  ments  for  all  of  which  privilege  was 
the  attorney,  it  falls  within  the  rule  as  originally  claimed,  does  not  preclude 
to  crime,  for  their  consultation  to  carry  the  party  from  asserting  his  claim  for  a 
it  out  is  a  conspiracy,  which,  on  its  privilege  as  to  the  rest.  Lyell  v.  Ken- 
accomplishment  by  the  commission  of  nedy,  37  Ch.  Div.  i. 
the  overt  act,  becomes  criminal  and  4.'  Utica  Bank  v.  Mersereau,  3  Barb. 
an  indictable  offense.  If  the  client  Ch.  (N.  Y.)  538,  in  which  it  is  further 
discloses  his  fraudulent  purpose,  and  said  that  this  rule  would  especially  ap- 
the  attorney  does  not  join  in  the  ply  in  a  case  where  the  testimony  of 
scheme,  but  repudiates  all  connection  the  attorney  equally  affects  the  moral 
with  it,  there  cannot  be,  properly  character  of  all  his  clients  bv  showing 
speaking,  professional  employment  to  that  they  employed  him  professionally 
effect  such  purpose,  and  consequently  to  assist  him  in  giving  fictitious  judg- 
there  is  no  privilege.  If  the  client  ment  for  the  purpose  of  defrauding 
does  not  frankly  and  freely  disclose  their  creditors. 

his  object  and  intention,  as  well  as  Wliere  OUent  Is  Not  a  Party. — ^The  fact 
the  facts,  there  is  no  professional  that  the  client,  whose  assent  to  the  re- 
confidence,  and  consequently  no  priv-  moval  of  the  seal  of  professional  confi- 
ilege.  The  application  of  the  rule  pro-  dence  from  privileged  communications 
ceeds  on  the  ground  that  the  privilege  has  not  been  obtained,  is  not  a  party 
is  that  of  the  client,  and  bases  his  right  to  the  suit  in  which  his  attorney  is 
to  claim  it,  or  liability  to  lose  it,  on  called  upon  to  testify,  will  not  alter  the 
his  own  conduct ;  if  that  has  been  such  case.  Utica  Bank  v.  Mersereau,  3 
that  his  criminal  and  fraudulent  object  Barb.  Ch.  (N.  Y.)  533. 
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* 

tions  which  were  privileged  have  once  been  made  to  a  legal  adviser, 
the  termination  of  the  relationship  as  client  and  legal  adviser  in  any 
manner,^  as,  for  instance,  by  the  retirement  of  the  latter  from 
practice,^  or  by  reason  of  his  name  being  stricken  from  the  roU,^ 
does  not  take  away  the  privilege,  and  the  fact  that  such  communi- 
cations could  not  have  taken  place  in  contemplation  of  a  suit  does 
not  take  them  out  of  the  rule.  * 

(b)  Wiiat  Climt  Heed  not  Diaoloie. — ^The  protection  accorded  to  the 
client  when  called  upon  to  make  discovery  was  originally  very 
much  less  extended  than  that  given  to  the  attorney ;  but  at  the 
present  time  it  is  probably  true  that  the  measure  of  protection 
is  the  same  whether  the  attorney  or  the  client  himself  is  the 
party  from  whom  the  discovery  is  sought.  According  to  the 
earliest  decisions  on  this  question  the  client  was  bound  to  disclose 
cases  laid  before  counsel  for  advice,  but  not  the  opinion  of  coun« 
sel  concerning  the  case.*  Thereafter  the  rule  was  extended  so  as 
to  protect  all  communications  of  matters  of  fact  and  cases  stated 
for  opinion  of  counsel  after  the  litigation  had  arisen  and  during 
its  progress,  or  before  commencement  of  litigation  but  with  refer- 
ence  thereto.® 

Such  communications,  however,  or  cases  stated,  would  not  be 
within  the  rule  of  protection,  unless  made  with  reference  to 
litigation  commenced  or  in  contemplation.'^  So,  also,  protection 
was  extended  to  communications  made  or  cases  stated  for  opinion 
of  counsel  in  contemplation  of  suit,  not  only  in  that  suit  but  also 
in  a  subsequent  suit  with  third  parties  representing  the  same  matter 

1.  Marriott  v.  Anchor  Reversionary  Tr.  472 ;  Preston  t».  Carr,  i  Y.  &  J.  175 ; 

Co.,  8  Jur.  N.  S.  51 ;  Riley  v,  Jolin-  Newton  v.  Beresford,  i  Younge  377. 

8ton,  13  Ga.  361.  6.  Garland  v,   Scott,   3  Sim.    396; 

5.  Calley  v.  Richards,  19  Beav.  401.  Vent  v,  Pacey,  4  Russ.  193;  Hughes 
8.  Cholmondelejt^.  Clinton,  19  Ves.  v.  Biddulph,  4  Russ.  190;   Bolton  v. 

Jr.  367.  Liverpool  Corp.,  5  Sim.  107;  Woods 
4.  Callej  V.  Richards,  19  Beav.  40Z.  v.  Woods,  4  Hare  83;  Bunburv  tr. 
In  this  case  the  communications  had  Bunburj,  3  Beav.  173 ;  Flight  v.  Kob« 
reference  to  the  validity  of  a  will,  and  inson,  8  Beav.  32 ;  Maden  v,  Veevers, 
passed  between  the  plaintiff  and  his  7  Beav.  489;  Bristol  v.  Cox,  36  Ch. 
legal  adviser  between  the  date  of  the  Div.  678 ;  Few  v.  Guppy,  13  Beav,  457. 
will  and  the  death  of  the  testator,  and  What  Are  Ctommnnicatlona  Made  wltli 
the  court  held  that  these  communica-  Beferenoe  to  Suit. — In  a  suit  for  spe- 
tions  were  protected.  ,  cific  performance,  cases  submitted  to 
As  regards  the  extent  of  the  protec-  counsel  subsequent  to  the  contract  re- 
tion  from  discovery,  when  discovery  is  lating  to  the  sale,  the  objections  taken 
asked  from  the  client  himself,  there  by  the  purchaser  to  the  vendor's  title, 
has  been  much  conflict  of  opinion,  and  the  steps  taken  by  the  vendors  to 
it  has  been  said  that  the  privilege  of  a  clear  up  the  objections,  etc.,  are  corn- 
client  as  to  discovery  is  not  coexten-  munications  made  with  reference  to 
sive  with  that  of  the  attorney,  and  that  the  dispute  which  resulted  in  the  llti- 
there  are  cases  in  which  the  solicitor  gation,  and  are  privileged.  Flight  v. 
would  be  protected  from  discovery  Robinson,  8  Beav.  23,  8  Jur.  888. 
where  the  client  would  not.  Greenlaw  7.  Hawkins  v,  Gathercole,  15  Jur. 
V.  King,  I  Beav.  137.  186;    Walsingham    v.    Goodricke,    3 

6.  Radcliffe  v.  Fursman,  3  Bro.  P.  Hare  123 ;  Paddon  v.  Winch,  L.  R.  9 
C.   538;   Richards  i;.  Jackson,  xS  Ves.  Eq.  666. 
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and  involving  the  question  to  which  such  litigation  related.^ 
Finally,  the  rule  of  the  later  decisions  is  that  the  client  is  not 
bound  to  discover  any  communications  made  or  cases  stated  to 
counsel  for  opinion,  whether  made  in  anticipation  of  litigation  or 
not* 

(2)  Communications  between  Legal  Advisers  of  Adverse  Parties. 
— Communications  by  the  solicitor  of  one  party  to  the  solicitor  of 
his  adversary  are  in  no  sense  confidential,  and  therefore  are  not 
privileged  from  disclosure.' 

(3)  Communications  to  Scrivener Sy  Stewards ^  and  Agents, — 
It  has  been  held  that  communications  to  a  scrivener  are  privi- 
leged.^ The  rule  is  otherwise  in  regard  to  communications  made 
to  a  person  who  is  merely  a  steward.^  Although  there  seems  to 
be  some  conflict  of  authority,  it  is  apprehended  that  communica- 
tions  to  a  nonprofessional  agent  will  not  usually  be  considered 
privileged.® 

(4)  Communications  between  Codefendants, — ^As  a  general  rule, 
communications  made  by  one  defendant  to  another,  with  respect 
to  their  defense,  are  not   privileged^     Such  communications, 

1.  Holmes  v.  Baddelej,  i  Phil.  476;  L.  114;  Foakes  v.  Webb,  28  Ch.  Div. 

Tenkyns  v.  Bush  by,  L.   R.   3  Eg.  54S.  287. 

See  also  Combe  v.  London,  i  Y.  &  Coll.  4.  Harvey  v.  Clayton,  2  Swanst.  221, 

C.  C.  631.  note  a.     But  in  South-sea  Co.  v,  Dol- 

S.  Wilson  V.  Northampton,  etc.,  R.  liffe,  cited  in  2  Atk.  525,  it  was  held 

Co.,  L.  R.  14  £q.  477 ;  Minet  v,  Mor-  that  communications  to  a  conveyancer 

fan,   L.   R.   8  Ch.  361;    Lowden  v.  who  was  neither  counselor  nor  solicitor, 

•lakey,  23   C^  B.  Div.  332;     Nias  t^.  were  not  privilepred. 

Northern,  etc.,  R.  Co.,  2  Jur.  295 ;  Pen-  6.  Vaillant  v.  Dodemead,  2  Atk.  524; 

ruddock  v.   Hammond,   11  Beav.  59;  Wilson  f.  Rastal  1,4  T.R.  759. 

Manser  f.  Dix,  I  Jur.  N.  S.  466 ;  Pearce  6.  Vaillant    v.    Dodemead,  2  Atk. 

v.  Pearce,  i  De  G.  &  S.  12;  Reece  v.  524;  Kerr  r.  Gillespie,  7  Beav.  572; 

Trye,  9  Beav.  317.  Reid  v,  Langlois,  i  M.  &  Gord.  627,  in 

In  a  suit  against  a  company  for  spe-  which  it  was  held  that  a  letter  from  de- 

cific  performance  of  a  contract,  produc-  fendant  to  agents,  not  sent  to  them  for 

tion  was  asked  from  the  company  of  cor-  the  purpose  of  being  communicated  to 

respondence  passing,  before  the  institu-  defendant's  solicitor,  was  not  protected; 

tion  of  the  suit,   between   the  former  Anderson  v.  Bank  of  British  Colum- 

engineer  and  solicitors  of  the  company,  bia,  2  Ch.  Div.  644,  holding  that  a  let- 

and  between  the  present  solicitors  and  ter  by  an  agent  to  his  principal,  giving 

the  secretary,  agents,  suhagents,  engi-  information  respecting  what  the  agent 

neers,  surveyors,  and   directors  of  the  had  actually  done  for  and  on  account 

company,  and    cases  and   opinions   of  of  the  principal,  was  not  privileged, 

counseladvising  on  behalf  of  the  com-  though  sent  at  the  principal's  request 

pany  in  respect  to  the  subject-matter  of  after  he  had  been  threatened  with  liti- 

thesuit.    It  was  held  that  the  whole  of  gation    respecting  the   matter  as    to 

this  correspondence  relating  to  the  sub-  which  he  sought  information.     On  the 

ject-matterof  the  contract,  which  might  other  hand  it  has  been  held,  Ross  v. 

lead  to  litigation,  whether  it  had  done  Gibbs,  L.  R.  8  £q.  522,  that  communi- 

so  or  would  do  so,  or  whether  it  was  cations  with  an  unprofessional  agent  in 

probable  or  improbable  that  it  would  do  anticipation  of  litigation,  and  with  a 

so,  was  privileged,  and  production  was  view  to  a  prosecution  of  or  defense  to 

refused.    Wilson  r.  Northampton,  etc.,  a  claim  to  the  matter  in  dispute,  are 

R.  Co.,  L.  R.  14  Eq.  477.  privileged. 

8.  Gore  V.  Harris,  15  Jur.  1 168;  Grif-  7.  Betts  v.  Menzies,  3  Jur.   N.   S. 

fith  V,  Davies,  5  B.  &  Ad.  502,  27  E.  C.  885,  26 L.  J.  Ch.  528 ;  Hamilton  v,  Nott, 
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however^  as  are  shown  by  affidavit  to  contain  legal  advice,  are 
privileged.^  And  so  is  a  letter  from  one  defendant  to  another 
respecting  a  matter  in  litigation  with  direction  to  forward  to  their 
legal  adviser.* 

(5)  Communications  between  Husband  and  Wife. — These  com- 
munications are  regarded  as  confidential  and  privileged,  and  the 
wife  cannot  be  required  to  disclose  any  matters  the  knowledge  of 
which  she  acquires  by  virtue  of  the  marital  relation.  This  rule 
applies  equally,  whether  the  discovery  sought  is  in  aid  of  a  civil 
action  against  the  husband^'  or  whether  such  a  discovery  may 
subject  the  husband  to  a  criminal  prosecution.^ 

(6)  Communications  to  Clergymen  and  Medical  Men. — At  com- 
mon law  the  privilege  did  not  extend  to  communications  made  to 
clergymen*  or  to  medical  men.®  With  regard  to  the  latter  class 
of  communications,  the  common  law  has  been  almost,  if  not 
entirely,  abrogated  by  statute.  The  rule  that  now  prevails,  briefly 
stated,  is  this:  Any  facts  communicated  to  a  medical  adviser  to 
enable  him  to  perform  his  duties  as  such  are  privileged,''  and  so 
are  facts  which  he  learns  from  his  own  observation  and  examination 
of  his  patient.®  With  regard  to  the  former  class  of  communi- 
cations, the  rule  has  been  abrogated  by  statutes  in  many  jurisdic- 
tions,®  and  there  are  decisions  in  which  it  is  strongly  intimated 
that  even  in  the  absence  of  statute  a  disclosure  of  such  commu- 
nications ought  not  to  be  compelled.^^ 

L.  R.  i6  Eq.  112;  Sankej  v.  Alezan-  S.  Barron  v,  Grillard,  3  Ves.  &  B. 

der,  8  Ir.  Eq.  241 ;  Whi thread  f.  Gur-  165 ;  Le  Texier  v,  Anspach,  5  Ves.  Jr. 

ney,    Younge  541 ;  Goodall  v.  Little,  322,  15  Ves.  Jr.  159.    Thus  a  demurrer 

I  Sim.  N.  S.  155.  of  a  married  woman  to  a  hill  of  dis- 

Where    Solicitor   Is    Codefendant.  —  covery  against  her  hushand,  in  aid  of 

Where  one  defendant  who  is  a  solic-  an  action  for  a  deht  on  her  account, 

itor  has  acted  as  agent  for  a  solicitor  on  should  be  allowed.     Barron  v.    Gril- 

record  to  collect  evidence  in  the  suit,  lard,  3  Ves.  &  B.  165. 

communications  between  him  and  his  4.  Cartwright  v.  Green,  8  Ves.  Jr. 

codefendant  are  privileged.      Hamil-  405. 

ton  V.  Nott,  L.  R.  16  Eq  112.  5.  i    Greenleaf 's    Ev.,   §  247;  Dan. 

Where  one  of  the  defendants  in  a  Ch.  Pr.  (6th  Am.  ed.)  576;    Com.   v. 

suit  was  a  solicitor,  documents  placed  Drake,  15  Mass.  161. 

in  his  hands  by  his  codefendant  were  6.  Kingston's  Case,    11    Harg.    St. 

ordered   to    be    produced;  his   code-  Tr.  243;  i  Greenleaf 's  Ev.,  §  248;  Dan. 

fendants      making       no      objections  Ch.  Pr.  (6th  Am.  ed.)  576. 

thereto.     Gaskell    ^^    Chambers,     26  7.  Am.  and  Eng.  Encyc.  of   Law, 

Beav.  303.  tit.  Privileged  Communications. 

1.  Sankey  v,  Alexander,  8  Ir.   Eq.  8.  Am.  and   Eng.   Encyc.   of    Law, 

24T.  tit.  Privileged  Communications. 

S.  Jenkyns  v,  Bushby,  L.   R.  2  Eq.  9.  Am.  and    Eng.  Encyc.  of  Law, 

547.  See  also  Steele  t\  Stewart,  1  Phil.  tit.  Privileged  Communications. 

471.  10.  Broad  v.  Pitt,  3  C.  &  P.  518.  14  E. 

Whether  communications  between  C.  L.  423,  in  which  the  court  said  that 

codefendants  would   be   privileged  if  he  **  would  never  compel  a  clergyman 

they  were  duplicates  of  what  had  been  to  disclose  communications  made  to  him 

sent  to  their  solicitor,  is   not  settled,  by  a  prisoner;  but  if  he  chooses  todis- 

but  probably  they  would.     Betts  v,  close  them,  I  will  receive  them  in  evi- 

Menzies,  3  Jur.  N.  S.  885,  26  L.  J.  Ch.  dence."    See  also  Reg.  v.  Griffin,  6  Cox 

528.  C.  C.  219. 

757  Volume  VI. 


DiBcoTory  in  CkuMtrf,  DISCO  VER  K  Oljeetioitt  to  Dlseorwy. 

(7)  Communications  between  Government  Officials. — Communi- 
cations between  officials  employed  in  departments  of  the  public 
service  as  to  matters  which  concern  the  state  are  privileged,  on* 
the  ground  that  a  disclosure  thereof  would  be  against  the  public 
policy  and  likely  to  work  an  injury  to  public  interests.* 

d.  That  Discovery  Sought  Relates  to  Defendant's 

Case — (i)  General  Rule, — It  is  a  general  rule  that  a  plaintiff  is 
entitled  to  a  discovery  of  only  what  appertains  or  is  necessary 
to  his  own  title,  and  that  he  has  no  right  to  pry  into  the  title  of 
his  adversary,*  for  while  it  is  true  that  the  plaintiff  has  a  right  to 

1.  Smith  V.  East  India  Co.,  I  Phil.  50;  danger  to  the  nation.     If  the  confiden- 

Wadeer  v.  East  India  Co.,  2  Jur.  N.  S.  tial  communications  made  bj  servants 

407 ;  Hennessy  v.  Wright,  21  Q^  B.  Div.  of  the  crown  to  each  other,  by  superi- 

509 ;  M*Elvenejr  v.  Connellan,  17  Ir.  C.  ors  to  inferiors,  or  by  inferiors  to  supe- 

L.  R.  55  ;  Anderson  v,  Hamilton,  cited  riors,  in  the  discharge  of  their  duty  to 

in  2  Brod.  &  B.  156,  note  (a),  6  £.  C.  L..  the  crown,  were  liable  to  be  made  pub- 

79,    note    (a) ;    Home  v,   Bentinck,  2  lie  in  a  court  of  justice  at  the  instance 

Brod.  &  B.  134,6  E.  C.  L.70;  The  Bel-  of  any  suitor,  •  *  *  an  order  for  dis- 

lerophon,  44  L.J.   Adm.  5;  Dawkins  covery  might  involve  the  country  in  a 

V.  Rokeby,  L.  R.  8  (^  B.  255.    Contra^  war.    Secondly,  the   publication  of  a 

Dickson   v.    Wilton,  i   F.  &  F.  419;  state  document  may  be  injurious  to 

Kain  v.  Farrer,  37  L.  T.  469.  servants  of  the  crown  as  indi\iduals. 

In  Smith  v.  East  India  Co.,  i  Phil.  There  would  be  an  end  of  all  free- 
50,  a  correspondence  which  had  passed  dom  in  their  official  communications 
between  the  court  of  directors  of  if  they  knew  that  any  suitor,  that,  as 
the  East  India  Company  and  the  in  this  case,  any  one  of  their  own 
Commissioners  for  the  affairs  of  India,  body  whom  circumstances  had  made  a 
relating  to  a  dispute  which  had  arisen  suitor,  could  legally  insist  that  any 
with  respect  to  a  commercial  transac-  official  communication,  of  no  matter 
tion  in  which  the  company  had  been  how  secret  a  character,  should  be  pro- 
engaged  with  a  third  party,  was  held  to  duced  openly  in  a  court  of  justice." 
be  a  privileged  communication.  And  Hennessy  v.  Wright,  21  Qj,  B.  Div. 
in  Wadeer  v.  East  India  Co.,  2  Jur.  N.  512. 

S.  407,  which  was  a  suit  against  the        S.  Cooper's  £q.  PI.  197 ;  Mitford's 

company  to  enforce  a  private  right,  Eq.  PI.   by  Jeremy  190;  Wig^m  on 

the  company  admitted  the  possession  Discovery  (isted.),  pp.  13,  21;  Wilson 

of  documents  relating  to  the  matters  v,  Forster,  Younee28o;  Shaftsburyv. 

in  the  bill,  but  refused   to    produce  Arrowsmith,  4  Ves.    Jr.    71 ;    Buden 

them  on  the  ground  that  some  of  them  v.  Dore,  2  Ves.  445 ;  Adams  v.  Fisher, 

•were  official  communications  which,  3Myl.  &C.  526;  Minet  v.  Morgan,  L. 

in  the  fulfilment  of  political  duty  of  R.  8  Ch.  361;  Whateley  v.  Crowter,  5 

the  company  and  its  government  in  El.  &  Bl.  709,  SsE.  C.  L.  709;  Roberts 

India,  had  passed  between  the   com-  v,  Oppenheim,  26  Ch.  Div.  724 ;  O'Con- 

pany    and   those   governments    solely  nor  v.  Malone,  Sau.  &  Sc.  516;  Edwards 

with    a    view  to  the  government  of  tr.  Wakefield,  6  £1.  &BI.  462;  Lyellt». 

India  and  to  enable  the  company  to  Kennedy,  20  Ch.  Div.  484;  Bannatyne 

perform  its  public  duty  in  their  be-  v.  Leader,  10  Sim.   230;    Ingilby  v, 

half;  and  further  documents  they  al-  Shafto, 33 Beav. 31 ;  Atty.-Gen.  v. Strutt, 

leeed  were  political  communications  3  Beav.  396;    Sutherland  v.  Suther- 

which  passed   between  official  agents  land,  17  Beav.  209;  Comptont^.  Grey, 


India.     It  was  held  that  the  produc-  2    Cox    242 ;    Muskeriy  v.  Chinnery, 

tion  of  such  documents  could  not  be  2  Hog.  272 ;  Bovill  v.  Smith,  L.  R.  3 

compelled.  Eq.  459;  Cuylcr   v.  Bogert,    3    Paige 

SMUNn  flbr  EQle.— '^  First,  the  publica-  (N.  Y. )  x86 ;  Baxter  v.  Farmer,  7  Ired. 

tion  of  a  state  document  may  involve  Eq.  (N.  Car.)  239;  Bullock  v,  Boyd, 
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know  what  his  adversary's  case  is  or  what  is  his  title  and  the 
defense  he  expects  to  make,*  he  has  no  right  to  know  the  evidence 
on  which  the  anticipated  case  of  the  defendant  is  to  be  supported.* 
(2)  Limitations  and  Exceptions. — The  rule,  however,  is  subject 
to  certain  limitations  and  exceptions,  one  of  which  is  that  a  com- 
plainant's right  to  a  disclosure  of  all  that  is  necessary  to  the 

2   A.   K.  Marsh.   (Ky.)  322;  Norfolk,  anything  to  defeat  that  plea.    Lansing 

etc.,  R.  Co.  V.  Postal  Tel.  Cable  Co.,  v,  Starr,  2  Johns.  Ch.  (N.  Y.)  150. 

88  Va.  932;  Howell  v.  Ashmore,  9  N.  Bona  Fide  PnrcliaMr. — ^The  title  of  a 

J.    Eq.    82;    Downie  v.  Nettleton,  61  ^<>«rt /i'rf^  purchaser  without  notice  for 

Conn.  593;  Lansing  r.  Starr,  2  Johns,  a  valuable  consideration  will  be  pro- 

Ch.  (N.  Y.)  150;  Newkirk  v.  Willett,  tected  by  the  court,  and  he  cannot  be 

2  Johns.  Cas.   (N.  Y.)  413;  Lane  v,  compelled  to  disclose  what  would  in- 

Stebbins,  9  Paige   (N.  Y.)  622;  Deas  validate  it.     Howell  v.  Ashmore,  9  N. 

V.  Harvie,  2  Barb.  Ch.  (N.   Y.)  448;  J.  Eq.  82;  Bullock  v,  Boyd,  2  A.   K. 

Nieury  v.  O'Hara,   i  Barb.  (N.  Y.)  Marsh.    (Ky.)   322.     But  the   rule    is 

484;   Young  t;.  Colt,  2  Blatchf.  (U.S.)  otherwise    where    the     defendant     is 

373.  charged  with  having  procured  a  title 

niUBtrations  ajid  AppUcattons  of  the  fraudulently,  and  is  fraudulently  set- 
Role. — Where  a  bill  was  filed  by  a  per-  ting  it  up  to  defeat  the  complainant, 
son  claiming  to  be  lord  of  a  manor,  Howell  r.  Ashmore,  9  N.  J.  Eq.  82. 
against  another  person  also  claiming  la  MMiachiiBettB  it  has  been  held 
to  be  lord  of  the  same  manor,  and  that  the  rule  stated  in  the  text  does 
praying  a  discovery  in  what  manner  not  prevail.  The  **  whole  systemof  in- 
the'  defendant  derived  title  in  the  quiry  by  the  instrumentality  of  a  legal 
manor,  a  demurrer  was  allowed  on  the  proceeding  has  been  that  of  full  in- 
ground  that  the  defendant  had  no  right  quiry  as  to  any  and  all  facts  which  may 
to  the  discovery.  Adderley  t/.  Spar-  impeach  the  right  of  property  in  the 
row,  Ch.  1779,  cited  in  Cooper's  Eq.  party  of  whom  the  inquiry  is  made. 
PL  197.  •  ♦  *  No  restriction  is  imposed,  and  it 

A  bill  alleged  that  testator  had,  after  is  competent  to  ask  any  question  the 

the  execution  of  his  will,  contracted  answer  to  which    may  impeach,  the 

for  the  purchase  of  an  estate,  which  party's  title  to  real  or  personal  estate." 

purchase  was  completed  by  his  execu-  Adams  v.  Porter,  i  Cush.  (Mass.)  175. 

tor,  who  conveyed  it  to  his  son,  and  But  see  Wilson  v.  Webber,  a  Gray 

that  they  then  were,  or  one  of  them  (Mass.)  558. 

was,  in  possession,  that  the  plaintiff  1.  Atty.-Gen.t^.  London  Corp.,  2  M. 

was  heir  ex  furte  maiermCf  and  that  &  Gord.  247. 

there  was  no  heir  en  farUt  faicrna.  S.  Atty.-Gen.   v,  London  Corp.,  2 

I>efendant,  by  his  answer,  claimed  as  M.  &  Gord.  247;  CuUison  v.  Bossom, 

heir  ex  parte  faterna;  and  plaintiff,  i  Md.  Ch.  95;  Benbow  r.Low,  16  Ch. 

by  his  amended  bill,  asked  that  de-  IMv.  93;  Bidder  t;.  Bridges,  29  Ch.  Div. 

fendant  might  set  forth  in  what  man-  29;  Lyon  v.  Tweddell,  13  Ch.Div.  375 ; 

ner  he  was  heir  ex  parte  pQterna^  and  Stainton  v,  Chadwick,  3  M.  &  Gord. 

all  the  particulars  of  the  pedigree;  and  575;  Ingilby  v.  Shaf  to^  33  Beav.  51; 

a  demurrer  to  the  bill  was  allowed.  Daw  v.  Eley,  2  H.  &  M.  725. 

Ivy  V,  Kekewtck,  2  Yes.  Jr.  679.  The  latter  part  of  this  rule  has  been 

A  brought  an  ejectment  against  B,  well  stated  by  a  text  writer  on  dis- 

whereupon  B  filed  a  bill  of  discovery  covery  as  follows :    **  The   ri^iit  of  a 

against  A,  seeking  to  discover  under  plaintiff  in  equity  to  the  benefit  of  a 

what  title  he  claimed  at  law  and  how  defendant's  oath  is  limited  to  a  dlscov- 

he  made  it  out.   The  court  held  that  ery  of  such   material  facts  as  relate 

the  defendant  was  not  bound  to  give  to  plaintiff's   case,  and  does  not  ex- 

this  discovery.   Ingilby  t'.  Shafto,  33  tend  to  the  discovery,  or  the  manner 

Beav.  31.  in  which  or  the  evidence  by  means  of 

The  plaintiff  in  a  suit  at  law,  to  which  defendant's  case  is  to  be  estab- 
-which  the  statute  of  limitations  has  lished,  or  to  any  discovery  of  the  de- 
bees  pleaded,  cannot,  by  a  bill  of  dis-  fendant's  evidence."  Wigram  on  Dis- 
covery, oblige  the  defendant  to  disclose  covery,  p.  261. 
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support  of  his  own  title  is  paramount  to  the  rule  which  precludes 
an  investigation  into  the  respondent's  case,  or  of  the  evidence  by 
which  the  respondent  seeks  to  support  it,  and  whenever  the  com. 
plainant's  title  is  so  far  coincident  with  that  of  the  respondent 
that  the  elements  of  the  one  are  also  an  ingredient  in  the  other, 
complainant  will  nevertheless  be  entitled  to  an  investigation 
sufficient  to  enable  him  to  display  his  own  strength,  although  at 
the  risk  of  exposing  his  opponent's  weakness.  * 

The  rule  is  still  further  restricted  to  this  extent,  that  it  cannot 
be  invoked  to  defeat  a  discovery  if  a  case  is  made  by  the  bill  which 
if  admitted  would  disprove  or  otherwise  invalidate  the  defense 
thereto.  In  such  case,  plaintiff  would  be  entitled  to  a  discovery 
of  all  the  facts  which  would  enable  him  to  impeach  the  defendant's 
case,  as  he  does  not  rest  on  a  mere  negative  ground  of  the 
defendant's  case,  but  sets  up  some  positive  ground  entitling  him 
to  the  assistance  of  the  court,  such  as  fraud  or  other  circumstance 
of  equitable  cognizance,  to  a  discovery  of  which  no  objection  of 
such  kind  can  be  raised.^ 

■ 

1.  Bonn  V.  Bebee,  3  Phila.  (Pa.)  446;  Disfuted  Boundaries. — Where  there 

Earp  V.  Lloyd,  3  Kay  &  J.  549;  Jen-  is  a  dispute  of  boundaries  or  unity  of 

kins  XK  Bushbj,  35  L.  J.  Ch.  400 ;  Potts  possession,  the  defendant  must  set  forth 

X),  Adair,  3  Swanst.  268;  Sampson  v.  how  he  is  entitled.     Champernoon  v. 

Swettenham,  5  Madd.  16;  Neesom  X).  Totness,  2  Atk.  112. 

Clark8on,6  Jur.  1055;  Burreli  v.  Nich-  If  a  tenant  holds  lands  of  his  own, 

Olson,  I  M7I.  &  K.  ^Bo;  Smith  v.  Beau-  together  with  demised  lands,  he  must 

furt,   I   Phil.  209;  Combe  7'.  London,  keep  the  boundaries  distinct,  and  if  he 

I    V.  &  Coll.  C.  C.  631,  6   Jur.  571 ;  allow  them  to  become  confused  he  is 

Turner  v.    Bayley,    12   W.    R.    033;  bound,  if  necessary,  to  produce  hisown 

Stroud  V.  Deacon,  1  Ves.  37;  Brown  title  deeds  to    elucidate    the   matter. 

V,  Wales,  L.  R.  15  Eq.  142;  O'Connor  Southwell  v.  Thompson,  6  L.  J.  Ch.  N. 

V.  Malone,  Sau.  &  Sct  516.  S.  196. 

To  protect  a  defendant  from  thedis-  The  establishment  of  identity  of  par- 

covery  or  production  of  a  document  eels  of  land  is  as  much  an  element  in 

relating  to  the  subject  in  dispute,  it  is  the  right  to  discovery  as  devolution,  and 

not  sufficient  that  it  should  be  evidence  gives    a    lessor   a    right  of  discovery 

of  his  title  or  contain  evidence  which  as    against    lessees   holding  over  and 

he  intends  or  is  entitled  to  use  in  the  their  undertenants.      Brown  v.  Wales, 

support  of  his  case;  it  must  contain  no  L.  R.  15  Eq.  143. 

matter  supporting  the  plaintiff's  title  Discharge  from  Liability  an  Note. — 

or  the  plaintiff's  case,  or  impeach  the  Where  the  pfaintiffin  a  suit  at  law  seeks 

defense,  and  the  defendant  must  aver  to  recover  payment  of  defendant  of  a 

by  his  answer  with  a  reasonable  degree  note  of  hand,  and  defendant  denies  his 

of  distinctness  that  the  document  does  liability  to  pay  the  same  and  seeks  to 

not  contain  such  matter.      Combe  r*.  defeat  a  recovery  thereon  by  means  of 

London,  i  Y.  &  Coll.  C.  C.  631,  6  a  discharge  alleged  to  have  been  eze- 

Jur.  571.  cuted  by  the  plaintiff,  the  discharge  is 

ninstratiaiis. — If  a  bill  were  filed  in  a  matter  directly  affecting  th6  plain- 
aid  of  an  ejectment  brought  by  an  heir  tiffs  title,  and  he  is  entitled  toadiscov- 
for  the  discovery  of  an  alleged  forgery  ery  in  relation  thereto.  Haskell  v, 
in  a  will,  under  which  the  defendantat  Haskell,  3  Cush.  (Mass.)  540. 
law  claimed  as  devisee,  the  discovery  2.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  580; 
would  go  directly  to  the  heart  of  the  Hare  on  Disc.  201 ;  Stainton  v,  Chad- 
defendant's  title,  but  it  would  never-  wick,  3  M.  &  (yord.  575 ;  Howell 
theless  be  the  right  of  the  complain-  v.  Ashmore,  9  N.  T.  Eq.  82.  See 
ant  to  obtain  it.  Bonn  v.  Bebee,  3  also  O'Connor  v.  Malone,  Sau.  &  Sc 
Phila.  (Pa.)  446.  516. 
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iTlngliiig  Fnnds. — So  also  where  a  party  who  keeps  accounts  for 
another  mingles  funds  which  come  into  his  hands  with  his  own 
money,  so  that  a  separation  is  impracticable,  he  must  make  a 
discovery  as  to  the  whole,  although  such  discovery  may  disclose 
matters  relating  solely  to  his  own  business.* 

Documents  Made  Part  of  Anewer. — ^Another  exception  to  the  rule 
arises  where  the  defendant  sets  out  in  his  answer  documents  or 
papers,  or  states  the  effect  thereof,  and  refers  to  them  for  greater 
certainty  when  produced.  Under  these  circumstances,  production 
will  be  required,  even  though  they  relate  solely  to  defendant's 
title* 

e.  Other  Objections. — Besides  the  objections  to  discovery 
which  have  been  enumerated  in  the  preceding  sections,  there  are 
many  other  objections,  a  treatment  of  which  will  be  found  infra 
under  the  headings,  lo.  Plea;  ii.  Answer;  and  12.  Demurrer. 

6.  The  Parties — a.  Persons  Interested  in  Action  at  Law. 

It  is  a  general  rule,  subject  to  a  few  exceptions  which  will  be  noticed 
in  turn,  that  no  person  should  be  made  a  party  defendant  to  a 
bill  of  discovery  who  has  no  interest  in  the  subject-matter  of  the 
suit  in  aid  of  which  the  discovery  is  sought.'  A  mere 
witness*  or  agent   should   not   be   made  a  party   to  a  bill  of 

1.  ^Salisbury  v.  Cecil,  i  Cox  277.  avail  himself  of  that  mode  of  conceal- 
Freeman   v,   Fairlie,    3   Meriv.   42.     ing  his  defense." 

Thus  where  a  bill  was  filed  against  a        8.  Post  v.  Boardman,  jo  Paige  (N. 

steward  for  an  account  of  money  re-  Y.)  580;  Geer  v.  Kissam,  3  Edw.  Ch. 

ceived  by  him  in  that  capacity,  and  of  (N.  Y.)  129;  Ballin  v,  Ferst,  55  Ga. 

the   interest    made   by   him   from   it,  546;    Price  v.  Tyson,  3  Bland  (Md.) 

and   by  his  answer  he  admitted  that  392 ;  Dummer  v.  Chippenham,  14  Yes. 

he  had  received  the  money  and  mixed  Jr.   245 ;    De   Golls    t;.    Ward,    3    P. 

it  with  his  own  funds  and  used  it  ac-  Wms.   311;  Whitw^orth    r.    Davis,    i 

cordingly,   the  court   ordered   a  pro-  Yes.  &  B.  545:  Fenton  v.  Hughes,  7 

duction    of    his   banker's    books,    al-  Yes.  Jr.  287 ;  Finch  v.  Finch,  2  Yes. 

though   they  contained    many    other  491 ;   Plummer  v.   May,    i   Yes.  426, 

private  matters.  Anonymous,  3  Atk.  644;  Tittenson  v. 

2.  Hardman  v,  Ellames,  i  Meriv.  Peat,  3  Atk.  ^29;  Guppy  v.  Few,  «'/«</ 
414,  2  Myl.  &  K.  732;  O'Connor  v.  in  Hare  on  Disc.  171;  Yates  v.  Mon- 
Malone,  Sau.  &  Sc.  516.  In  Adams  v,  roe,  13  111.  212 ;  Newman  v.  Godfrey, 
Fisher,  3  Myl.  &C.548,  this  doctrine  is  2  Bro.  (C.  C.)  332;  Griffin  v.  Archer, 
approved,  although  not  necessary  to  a  2  Anstr.  478 ;  Whitworth  v,  Davis,  i 
decision  of  the  case.   In  commenting  on  Yes.  &  B.  550. 

Hardman  v.  EUames,  2  Myl.  &  K.  732,  4.  Dummer  xk  Chippenham,  14  Yes. 
1  Meriv.  414,  the  court  says :  **  Where  a  Jr.  245 ;  Fulton  Bank  f.  Sharon  Canal 
party  has  thought  proper  to  put  his  Co.,  i  Paige  (N.  Y.)  219;  Guppy  v, 
defense  upon  a  particular  document,  Few,  cited  in  Hare  on  Disc.  171 ;  Fen- 
he  himself  having  introduced  and  put  ton  v,  Hughes,  7  Yes.  Jr.  287:  Post  v, 
it  forward,  he  cannot  be  permitted  to  Boardman,  10  Paige  (N.  Y.)  580 ;  Nor- 
make  any  representation  of  it,  however  ton  v.  Woods,  5  Paige  (N.  Y.)  249; 
unfounded,  which  he  pleases;  but  the  Yates  v,  Monroe,  13  111.  212;  Phillips 
plaintiff  is  entitled  to  see  whether  the  v.  Kern,  6  Phi  la.  (Pa.)  9. 
defendant  has  rightly  stated  it.  It  is  It  is  useless  and  improper  to  make 
because  the  defendant  chooses  to  make  the  counsel  of  a  person  a  party  to  a 
it  a  part  of  his  answer,  that  the  plain-  mere  bill  of  discovery  as  to  papers  al- 
tiif  is  entitled  to  see  it ;  not  because  leged  to  be  in  his  possession,  even  if 
the  plaintiff  has  an  interest  in  it.  The  the  matters  inquired  of  by  the  bill 
principle  is  that  the  plaintiff  shall  not  could   be  properly  disclosed    by  the 
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discovery;^  nor  can  arbitrators  be  made  parties  defendant  to  a  bill 
for  discovery,  or  be  required  to  show  the  grounds  of  their  award.* 
Exoeptioni  —  Offloen,  A^nts,  and  Memben  of  Corporations. — The  main 
exception  to  the'  rule  that  one  who  has  no  interest  in  the  suit  in 
aid  of  which  discovery  is  sought  cannot  be  made  a  party  is  in 
the  case  of  officers,  agents,  and  individual  members  of  a  corpora- 
tion, who  may  be  made  parties  to  a  bill  of  discovery  against  the 
corporation,  although  they  have  no  individual  interest  in  the  suit,* 

counsel  if  called  as  a  witness  against  Bank  v.  Sharon  Canal  Co.,  i  Paige  (N. 

his  client.    Wakeman  v.  Bailey,  3  Barb.  Y.)  219. 

Ch.  ( N.  Y. )  482;  Limitation  of  Bole.— In  a  bill  in  equity 

1.  Ballin  v.  Ferst,  55  Ga.  546.  against  a  corporation,  an  officer  of  the 
A  fishing  bill  will  not  lie  against  an  corporation  cannot  be  joined  as  a  de- 
alleged  agent,  who  has  purchased  land  fendant  for  the  purpose  of  a  discovery 
at  a  public  sale,  to  discover  the  names  of  matters  which  were  not  within  his 
of  hi.s  principals;  he  is  a  mere  witness,  knowledge  as  such  officer,  or  learned 
Twells  7^  Costen,  I  Pars.  £q.  Cas.(Pa.)  by  him  while  in  the  service  or  as  a 
373.  member  of  the  corporation,  or  of  mat- 

2.  Tittenson  v.  Peat,  3  Atk.  529 ;  ters  which  took  place  before  the  cor- 
Anonymous,  3  Atk.  644;  Lingood  v.  poration  was  formed,  or  in  which  it 
Croucher,  2  Atk.  395;  Ponsford  v,  had  no  part,  though  it  appears  that 
Swaine,  i  John.  &  H.  433.  through  other  sources  of  information 

3.  Wych  V.  Meal,  3  P.  Wms.  310;  the  officer  happens  to  have  obtained 
Moodalay  v.  Morton,  i  Bro.  C.  C.  such  knowledge.  McComb  v,  Chica- 
469;  Glasscott  V.  Copper-Miners  Co.,  go,  etc.,  R.  Co.,  19  Blatchf.  (U.  S.)69. 
II  Sim.  305 ;  Kenton  v.  Hughes,  7  Yes.  Making  Former  OflLoen  of  CorporatlonB 
Jr.  288;  Dummer  t'.  Chippenham,  Parties. —  Former  as  well  as  present 
14  Yes.  Jr.  252 ;  In  re  Barned's  Bank-  officers  of  a  corporation  may  be  made 
ing  Co.,  L.  R..  2Ch.  350;  Gibbons  t'.  parties  to  a  bill  of  discovery,  and  the 
Waterloo  Bridge  Co.,  5  Price  491;  knowledge  of  the  facts  of  which  the 
Yermilyea  v.  Fulton  Bank,  i  Paige  discovery  is  sought  rests  only  with 
(N.  Y.)  37;  Fulton  Bank  v,  Sharon  such  officers,  especially  when  it  re- 
Canal  Co.,  I  Paige  (N.  Y.)  219;  Many  lates  to  their  own  official  acts.  Fulton 
T'.  Beekman  Iron  Co.,9  Paige  (N.  Y.)  Bank  v,  Sharon  Canal  Co.,  i  Paige 
188;    Brumly  v.  Westchester  County  (N.  Y.)  219. 

Mfg.  Soc,  I  Johns.  Ch.  (N.  Y.)  366;  Where  a  Ckirporation   la   Xmpropeily 

Masters  ?>.  Rossi e  Lead   Min.  Co.,  2  Made  a  Party,  its  officers  who  are  made 

Sandf.  Ch.  (N;  Y.)  301;  Mclntyre  v,  parties  mereiy  for  discovery  against  it 

Union   College,  6  Paige  (N.  Y.)  239;  will  not  be  compelled  to  answer  if  they 

Lindsley  v.  James,  3  Coldw.   (Tenn.)  have  no  personal  interest,  and  are  not 

477;  Virginia,  etc.,  Min.,  etc.,  Co.  v.  charged    with    fraud  or  misconduct. 

Hale,  93  Ala.  542;  Johnson  First.  Nat.  Ellsworth  v.  Curtis,  10  Paige  (N.  Y.) 

Bank  v.  Bristol  Iron,  etc.,  Co.,  31  W.  105. 

N.  C.  (Pa.)  503;  Post  t\ Toledo,  etc.,  R.  Where  OatU  to  Answer  to  WalTod.— 

Co.,  144  Mass.  341;  Wright  v.  Dame,  Individual  members  and  officers  of  a 

I  Met.  (Mass.)  237 ;  McComb  v.  Chi-  corporation  are  improperly  joined  as 

cago,  etc.,  R.  Co.,  19  Blatchf.  (U.  S.)  defendants  where  oath  to  the  answer 

69;  French  v.  New  York  First  Nat.  is    waived,  and   no     relief   is    sought 

Bank,  7  Ben.  (U.  S.)  488.  against  them.     Colonial,  etc.,  Mortg. 

Reason  for  Bnle. — As  corporations  do  Co.  v,  Hutchinson  Mortg.  Co.,  44  Fed. 

not  answer  under  oath,  they  cannot  be  Rep.  219. 

prosecuted,  however  false  their  answer  Oliange  of  Enle  liy  8tatate. — ^In  Bng- 

may  be,  Wych  v.  Meal,  3  P.   Wms.  land  it  is  not  now  necessary  or  even 

310,  and   therefore  the  only  way  in  proper  to  make  an  officer  of  the  cor- 

which  a  discovery  may  be  obtained  poration  a  party  defendant  to  a  bill  for 

from  them  is  through  the  medium  of  discovery  against  the  corporation,  as 

their  agents  and  officers  who  are  ac-  under  existing  rules  of  court  this  die- 

quainted  with  the  transactions.  Fulton  covery  may  l^  obtained  by  an  order 

762  Volume  VI. 


IHieoyerj  in  Chuieery.  DISCO  VER  F.  The  Partiei. 

and  if  discovery  is  sought  from  agents  or  officers  of  a  corporation 
it  is  necessary  that  they  be  made  parties.* 

Matters  Peculiarly  within  Knowledge  of  Agent. — So  it  has  been  held  that 
where  material  facts  are  peculiarly  within  the  knowledge  of  an 
agent  concerning  books  and  papers,  and  his  principals  are  beyond 
the  jurisdiction,  so  that  no  discovery  by  them  can  be  compelled, 
the  agent  may  be  made  a  party  for  such  purpose,  in  analogy  to 
the  common  case  of  agents  and  officers  of  a  corporation.* 

Agent  or  Arbitrator  Charged  with  Erand. — If  there  is  any  charge  of 
fraud  connected  with  the  transaction  in  which  an  agent  participates 
he  may  be  joined  as  a  defendant,'  and  if  an  arbitrator  is  charged 
with  fraud  or  corruption  he  may  be  made  a  defendant  and  be 
compelled  to  answer  the  charges.* 

b.  Persons  under  Disability. — Infants  cannot  be  made 
parties  for  the  sake  of  discovery  merely,  as  they  never  answer  on 
their  own  oath,^  nor  can  lunatics  without  committees  be  made 
parties.® 

c.  Parties  to  Action  at  Law. — It  is  also  well  settled  that 
the  practice  relating  to  discovery  does  not  permit  any  person  to 
be  made  a  defendant  to  a  bill  for  discovery  in  aid  of  an  action 
who  is  not  a  party  to  that  action."^  And  this  rule  applies,  whether 
such  person  is  charged  to  have  any  interest  in  the  suit  or  not,*  or 
even  where  such  person  is  the  substantial  party  in  interest.® 

d.  Joinder. — This  question  has  already  been  partially  treated 
in  this  subdivision,^®  but  a  few  points  yet  remain  to  be  considered. 

to    deliver    to    him     interrogatories.  7.  Kerr  v,  Rew,  5  M7I.  &  C.  154; 

WilsonT*.Church,9Ch.  Div.552; /if  re  Balls    v.    Margrave,    3    Beav.    ^9; 

Alexandra  Palace  Co.,  16  Ch.  Div.  58.  Queen  of  Portugal  v.  Glyn,  7  CI.  &F. 

"As  all  parties,  regardless  of  inter-  466;  Glyn  v.  Soares,  3  Myl.  &  K,  450; 
est,  are  now  permitted  and  compella-  Irving  v.  Thompson,  9  Sim.  19;  Bur- 
ble to  testify,  the  necessity  for  making  gess  V,  Smith,  3  Barb.  Ch.  (N.  Y.) 
an  officer  of  a  corporation  a  party  for  276.  C<mtra,  Glyn  v.  Soares,  i  Y.  ft 
^e  purposes  of  discovery  no  longer  ex-  Coll.  644 ;  Carter  v.  Jordan,  15  Ga.  76, 
ists.''  Colonial,  etc.,  Mortg.  Co.  v,  in  whicli  it  was  held  that  where  one 
Hutchinson  Mortg.  Co.,  44  Fed.  Rep.  has  an  interest  in  a  common-law  suit 
219.  of  such  kind  as  makes  him  in  effect  a 

1.  French  v.  New  York  First  Nat.  party,  though  he  is  not  named  as  a 

Bank,  7  Ben.  (U.  S.)  488 ;  Virginia,  etc.,  party,  a  bill  of  discovery  may  be  main- 

Min.,  etc.,  Co.  v.  Hale,  93  Ala.  542.  tained  against  him. 

8.  Ballin  v,  Ferst,  55  Ga.  546.  Where  an  action  at  law  was  brought 

5.  Bennetts.  Vade,  2  Atk.  334;  Plum-  against  a  mortgagee,  and  a  bill  of  dis- 
mer  v.  May,  i  Ves.  426;  Gartland  v.  covery  filed  against  him  alone,  a  plea 
Dunn,  II  Ark.  720;  Jeremy's  Eq.  }ur.  setting  up  that  he  ought  nottobecom- 
260;  Bowles  V.  Stewart,  i  Sch.  &  L.  pelled  to  give  the  discovery  in  l^e 
227.  absence  of  the  mortgagor,  was  over- 

4.  Lonsdale  v.  Littledale,  2  Ves.  Jr.  ruled.      Balls  v.  Margrave,  3   Beay. 

451 ;  Ives  V.  Medcalfe,  i  Atk.  63 ;  Dum-  448. 

mer  v.  Chippenham,  14  Ves.  Jr.  252;        8.  Kerr  v,  Rew,  5  Myl.  &  C.  154; 

Padley  v,  Lincoln  Waterworks  Co.,  2  Balls  v.  Margrave,  3  Beav.  449;  Queen 

M.  &  Gord.  68.    Contra,  Steward  v,  of  Portugal  v.  Glyn,  7  CI.  k  F.  466. 
East-India  Co.,  2  Vern.  380.  9.  Burgess  v.  Smith,  2  Barb.  Ch.  (N. 

6.  Leggett  V.  Sellon,  3  Paige  (N.  Y. )  276. 

Y.)  84.  10.  See  supra,  II.  6.    a.  Pertans  In- 

6.  Pomeroy's  Eq.  Jur.,  §  199.  terested  in  Action  ai  Law. 
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Several  persons  having  distinct  interests,  who  are  implicated^ 
though  in  different  degrees,  in  one  connected  series  of  acts  intend- 
ing to  defraud  the  plaintiff,  may  be  united  as  defendants,^  and  all 
persons  interested  in  an  estate  sought  to  be  discovered  and  con- 
veyed should  be  made  parties,' but  defendants  in  separate  actions 
at  law  cannot  be  united  in  a  bill  of  discovery,  as  this  defect  is  one 
of  substance  and  fatal  to  the  bill.^ 

Effect  of  Koigoindor. — Nonjoinder  of  parties  defendant  is  no  defense 
to  a  bill  of  discovery.* 

7.  Time  of  Filing  Bill. — A  court  of  equity  will  not  entertain  a 
bill  of  discovery  after  a  judgment  at  law,  unless  the  party  shows 
some  satisfactory  excuse  for  his  failure  to  apply  for.  discovery 
during  the  pendency  of  the  action  at  law,^  for  while  a  cause  at 

1.  Brinkerhoff  v.  Brown,  6  Johns.  Virginia,  —  Green   v.    Massie,    21 

Ch.  (N.  Y.)  139.  Gratt.  (Va.)   356;   Faulkner  v.   Har- 

8.  Key  v.  Lambert,   I  Hen.  &  M.  wood,  6  Rand.  (Va.)  125. 

( Va. )  330.  United  States, — Brown   v,  Swann, 

DlAtributeei  of  a  decedent  are  neither  10  Pet.  (U.  S.)  497. 

necessary  nor  proper  parties  to  a  bill  England, — Barbone    v.     Brent,    i 

of    discovery    by    the    administrator  Vern.  176. 

against  a  defendant  who  has   in   his  See  also  Norris  v,  Hume,  a  Leigh 

possession  choses  in  action  and  other  (Va.)  334;  Barkers.  Elkins,  z  Johns, 

personal  estate  of  the  decedent,  the  Ch.  (N.  Y.)  465. 

amounts,  dates,  and  character  of  which  *' There  is  no  hardship  in  this  rule, 

are    unknown    to    complainant,    and  It  is  only  saying  that  a  party  shall  use 

which   defendant  refuses  to  disclose,  ordinary   diligence,  shall  seek  a  dis- 

Smith  V.  Smith  (Va.  1896),  24  S.  E.  covery  as  soon  as  he  ascertains  that  he 

Rep.  280.  wants   it.    But  the  contrary   practice 

3.  Broadbent  v.  State,  7  Md.  416;  would  be  fraught  with  much  mischief. 
McDougald  v.  Maddox,  17  Ga.  52.  Where  the  application  is  in  due  time, 

4.  Hare  on  Disc.  124;  Sangosa  v,  the  effect  is  only  a  suspension  of  the 
East  India  Co.,  2  Eq.  Cas.  Abr.  170,  proceeding  at  law  till  the  discovery  is 
PI.  28.  had ;  and  then  the  case  proceeds  to 

5.  Alabama. — McCoUum  v.  Prewitt,  judgment  in  the  proper  forum,  and 
37  Ala.  573 ;  Powell  v.  Stewart,  17  Ala.  the  facts  are  tried  by  a  jury.  But  if 
719;  M'Grew  V.  Tombeckbee  Bank,  5  you  depart  from  the  rule  you  encour- 
Port.  (Ala.)  547;  Moore  v.  Dial,  3  age  negligence,  protract  litigation. 
Stew.  (Ala.)  155;  Mallory  v.  Matlock,  harass  and  exhaust  the  parties,  and 
10  Ala.  596;  Jones  v.  Kirksey,  10  Ala.  draw  within  the  jurisdiction  of  equity 
579;  Hill  V.  M*Neill,8Port.  (Ala.)432.  the  general  review  of  trials  at  law." 

California, —  Norris  v.  Denton,   2  Faulkner  v.  Harwood,  6  Rand.   (Va.) 

Cal.  378.  129. 

New    Torh.  —  Duncan   v.   Lyon,   3  Where  a  plaintiff  was  sued  at  law  on 

Johns.  Ch.  (N.  Y.)  351;  Lansing  x\  notes  alleged  by  him  to  be  usurious, 

Eddy,  I  Johns.  Ch.  (N.  Y.)  49;  Pater-  and  he  suffered  a  verdict  and  judgment 

son  V.  Bangs,  9  Paige  (N.  Y.)  627;  to  be  taken  against  him  without  mak- 

Thompson  v.  Berry,  3  Johns.  Ch.  (N.  ing  a  defense,  or  applying  to  a  court  of 

Y.)   395;   Norton  v.  Woods,  5  Paige  equity  on  a  bill  of  discovery  indue 

(N.  Y.)  251.  season,  he  was  concluded  and  not  en- 

North  Carolina. — Alley  v,  Ledbet-  titled  to  relief.     Thompson  v.  Berry, 

ter,  I  Dev.  Eq.  (N.  Car.)  453.  3  Johns.  Ch.  (N.  Y.)  395. 

South  Carolina. -^Foltz  v,  Pourie,  2  FUinir  Bm  after  Jniy  Sworn.— A  bill 

Desaus.  (S.  Car.)  40.  comes  too  late  when  filed  after  the  jury 

Ohio, — Swearingen  v,  Swearingen,'  has  been  sworn.     Price  v.  Cannon,  3 

Wright  (Ohio)  108.  Mo.  453. 

Tennessee. — ^Thurmond  v,  Durham,  Day  of  Trial. — And  usually  it  will  be 

3  Yerg.  (Tenn.)  99.  too  late  if  filed  on  the  day  of  trial. 
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law  will  be  delayed  to  await  discovery  if  necessary,  the  party 
desiring  it  must  use  due  diligence.^  After  a  judgment  at  law,  a 
•court  of  equity  will  not  interfere  except  in  a  clear  case  of  accident, 
surprise,  or  fraud.* 

8.  Frame  of  Bill — a.  Title  or  Interest  of  Plaintiff.— In 
order  to  maintain  a  bill  of  discovery  it  must  be  shown  that  the 
complainant  has  a  title  to  the  discovery  which  he  seeks,  or,  in  other 
words,  an  interest  in  the  subject-matter  to  which  the  discovery  is 
attached,  capable  and  proper  to  be  vindicated  in  some  judicial 
tribunal.^  It  should  also  be  shown  that  the  title  is  present  and 
vested,  for  if  only  the  probability  of  a  future  title  and  interest, 
which  may  never  vest,  is  shown,  complainant  has  no  right  to 
institute  a  suit  concerning  it  either  for  discovery  or  relief.* 

Olasgow  V,  Switzer,  12  Mo.  395.     But  has  fraudulently  conveyed  his  estate  to 

it  would  seem  that  if  the  party  seeking  the  defendant,  and  that  but  for  this  con- 

a  discovery  had  procured  a  continu-  veyance  complainant  would  have  sat- 

ance  of  the  cause  on  account  of  the  ab-  isfied  his  execution  on  such    estate, 

■sence  of  a  witness  by  whom  he  expected  shows  no  title  in  complainant  sufficient 

to  prove  the  fact  sought  to  be  discov-  to  authorize  a  discovery,  for,  it  not  ap- 

•ered,  and  the  deposition  of  such  wit-  pearing  that  he  has  actually  levied  on 

ness  failed  to  make  the  desired  proof,  such  estate  as  property  liable  to  his 

a  petition  for  discovery  filed  on  the  day  execution,  the  bill  shows  no  interest  in 

of  trial  would  be  in  time.     Dempsey  him.     Fiske  i).  Slack,  21  Pick.  (Mass.) 

V.  Harrison,  4  Mo.  268.  361. 

Discovery  and  Relief. — Discovery  and  A  bill  by  an  administratrix  for  a  dis- 

relief  are  never  given  after  a  trial  at  covery  as  to  the  conveyance  of  certain 

law,  where  the  matter  averred  is  avail-  land,  alleged  that  such  land  had  been 

able  at  law,  unless  the  party  seeking  it  conveyed  to  defendants  by  means  of 

alleges  and  proves  that  he  was  igno-  unfair  practice  upon  the  intestate.   The 

rant  of  the  defense  or  evidence  at  the  complainant,  however,  did  not  show 

time  of  the  trial.     Alley  v.  Ledbetter,  that  she  had  obtained  a  license  to  sell 

I  Dev.  Eq.  (N.  Car.)  453.  the  land  to  pay  decedent's  debts,  nor 

1.  Swearingen     r.     Swearingen,  that  the  estate  was  needed  for  that  pur- 
Wright  (Ohio)  108.  pose.    It  was  held  that  no  such  inter- 

2.  Brown  v,  Swann,  10  Pet.  (U.  S.)  est  was  shown  in  complainant  as  to 
497.  authorize  her  to  maintain  a  bill  of  dis- 

3.  Collom  V'.  Francis,   i   Pars.  Eq.  covery.  Pease  f.  Pease,  8  Met.  (Mass.) 
Cas.  (Pa.)  527;  Clapp  v.  Shephard,  23  395. 

Pick.  (Mass.)  228;  Pease  v.  Pease,  8  The  plaintiff  brought  a  bill  for  dis- 
Met.  (Mass.)  395 ;  Fiske  v.  Slack,  21  covery,  to  aid  in  the  recovery  of  cer- 
Pick.  (Mass.)  361 ;  Walker  v.  Locke,  5  tain  land,  and,  in  making  claim  under 
Cush.  (Mass.) 90;  Van  Kleeck  v.  Re-  a  will,  stated  that  the  testator,  after 
formed  Dutch  Church,  6  Paige  (N.  Y.)  bequeathing  the  bulk  of  his  personal 
^00;  M'Intyret'.  Mancius,  16  Johns.  (N.  estate,  **  not  having  made  any  valid  or 
Y.)592;  Phillips  f.  Prevost,  4  Johns.  eflFectual  disposition"  of  the  land  in 
Ch.  (N.  Y.)  205;  Young  v,  Colt,  2  question,  devised  **all  the  residue  of 
Blatchf.  (U  S.)373;  Walburn  T'.  Ingil-  his  estate,  except  what  is  above  be- 
by,  I  Myl.  &  K.  61 ;  Norbury  r\  Meade,  queathed  and  disposed  of,'*  to  the 
3  Bligh  211;  Cardale  v.  Watkins,  5  plaintiff.  It  was  held  that  this  was  not 
Madd.  18;  Glover  v.  Hall,  2  Phil.  484;  a  sufficient  statement  of  title,  as  there 
Sackvill  7'.  Ayleworth,  i  Vern.  105;  might  have  been  a  disposition  of  the 
Story's  Eq.  PI.,  §  318;  Cooper's  Eq.  land  which,  though  invalid,  would  take 
PI.  58 ;  Mitford's  Eq.  PI.  by  Jeremy  it  out  of  the  residue.  Van  Kleeck  v. 
154-157;  Wigram  on  Disc.  15.  Reformed  Dutch  Church,  6  Paige  (N. 

DlustratlonB. — A  bill  for  discovery  Y.)  600. 

which  alleges  that  complainant  has  ob-  4.  Collom  t».  Francis,  i  Pars.  Eq.  Cas. 

tained  a  judgment  against  K.,  that  K.  (Pa.)  527;   Sackvill  v.  Ayleworth,  x 
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6,  Interest  of  Defendant. — The  bill  must  also  show  that 
the  defendant  has  sonie  interest  in  the  subject-matter  of  the 
discovery  sought,  as  a  bill  of  discovery  against  a  mere  witness 
cannot  be  maintained.^ 

c.  Privity. — In  some  cases,  it  would  seem,  it  will  not  be  suflS- 
cient  to  show  that  both  plaintiff  and  defendant  have  an  interest 
in  the  subject-matter  of  the  suit  in  aid  of  which  a  bill  is  brought, 
for  if  the  right  to  discovery  depends  upon  privity  of  title  between 
them,  privity,  and  in  what  it  consists,  must  be  shown.^ 

d.  Pendency  of  Suit. — ^A  bill  for  discovery  does  not  lie  except 
in  aid  of  some  proceedings  either  pending  or  intended,  as  a  court 
of  equity  does  not  compel  discovery  for  the  mere  gratification  of 
curiosity,  and  therefore  it  must  be  alleged  that  the  discovery 
sought  is  in  aid  of  a  suit  either  begun  or  in  contemplation.* 

e.  Nature  and  Ground  of  Suit. — ^The  nature  of  the  suit 

or  defense  in  aid  of  which  the  bill  is  brought  must  be  alleged,  for 
the  court  will  not  compel  a  discovery  the  object  or  purpose  of 
which  is  kept  concealed.^  The  nature  of  the  suit  brought  should 
be  shown  with  certainty  to  a  common  intent,  or,  if  no  suit  has 
been  instituted,  the  nature  of  the  claim  in  support  of 'which 
the  suit  is  intended  to  be  brought  and  the  parties  against  whom  the 
suit  is  intended  to  be  brought,'^  for  a  complainant,  as  a  rule,  has 

Vern.   105;  Mitford's  Eq.  PL  by  Jer-  them.    It  is  sufficient  if  it  appears  that 

cmy  156;  Story's  Eq.  PI.,  §  318.  there  may  be  an  issue  to  which  the 

1.  Collom  ZK  Francis,  x  Pars.  £q.  Cas.  evidence  sought  by  the  bill  would 
(Pa.)  533;  Plummer  v.  May,  i  Ves.  be  applicable.  Hinkle  v,  Currin,  i 
436;  Dineley  v,  Dineley,  a  Atk.394;  Humph.  (Tenn.)  74. 

Whitworth  v.  Davis,  i  Ves.  &  B.  550;  5.  Buckner  v,   Ferguson,  44  Miss, 

London  v.  Levy,  8  Ves.  Jr.  405 ;  Wake'  677;    Meridian   First    Nat.    Bank  t. 

man  v,  Bailey,  3  Barb.  Ch.  (N.  Y.)  482.  Phillips,  71  Miss.  51 ;  Price  v.  Tyson, 

2.  Story's  Eq.  PI.,  ^  324;  Mitford's  3  Bland  (Md.)  397;  Collom  v.  Francis, 
Eq.  PI.  by  Teremy  181.  i  Pars.  Eq.  Cas.  (Pa.)  531;  Ryves  r. 

8.  Cardafe  v.  Watkins,  5  Madd.  18;  Ryves,  3  Ves.  Jr.  343;  Story's  Eq.  PL, 

Askam  v.  Thompson,  4    Price  330 ;  §§  326,  327. 

Angell  V.  Draper,  i  Vern.  399 ;  Collom  The  bill  **  must  at  least  be  certain  to 

t;.  Francis,  i  Pars.  Eq.  Cas.  (Pa.)  527;  a  common  intent.     The  case  intended 

Buckner  v,   Ferguson,  44  Miss.  677;  to  be  made  by  it  must  neither  be  vagw 

United  New  Jersey  R. ,  etc.,  Co.  v.  Hop-  nor  uncertain,  nor  must  the  allegations 

pock,  28  N.  J.  Eq.  261 ;  Fiske  v.  Slack,  be  so  vague  as  to  draw  with  them  the 

21  Pick.  (Mass.)  361;  Pease  v.  Pease,  consequences  and  mischiefs  of  uncer- 

8  Met.  (Mass.)  395;  M*Intyre  v.  Man-  tainty  in  pleading.     In  both  cases  the 

cius,  3  Johns.  Ch.  (N.Y.)45;  Peebles  plaintiff's  right  of  discovery  vrill  be 

r.  Boggs,  I  Phila.  (Pa.)  155;  Waldron  affected  b^  the  uncertainty  of  the  pletd- 

V.  Bayard,  i  Phila.  (Pa.)  484.  ings.    Wigram  on  Disc.  126-127."  Col- 

4.  Saltmarsh  v.  Bower,  22  Ala.  227 ;  lorn  v.  Francis,  i  Pars.  Eq.  Cas.  (Pa.) 

M'Intyre  v,  Mancius,  3  Johns.  Ch.  (N.  532. 

Y. )  45 ;  London  v.  Levy,  8  Ves.  Jr.  398 ;  •*  That  where  the  bill  avers  that  an 

Lucas  V.  Darien  Bank,  2  Stew.  (Ala.)  action  is  brought,  or  where  the  neccs- 

280.  sary  effect  in  law  of  the  case  stated  br 

Pleadings  Not  to  be  Set  Forth.— A  bill  the  bill  appears  to  be  that  the  plaintiff 

of  discovery  need  not  set  out  the  plead-  has  a  right  to  bring  an  action,  he  has  a 

ings  in  the  action  at  law  in  which  it  is  right  to  a  discovery  to  aid  that  action, 

proposed  to  use  the  answer  so  as  to  so  alleged  to  be  brought,  or  which  he 

show  the  precise  issues  presented  by  appears  to  have  a  right  and  an  inten- 
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ight  to  a  discovery  except  against  the  person  against  whom 
illeges  that  he  intends  to  bring  suit,*  and  if  the  complainant 
vs  no  right  of  action  in  any  court  he  can  have  no  title  to  a 
overy  in  a  court  of  equity.*  When  the  proper  allegations  are 
[e  the  court  has  the  means  given  it  of  judging  whether  the 
s  alleged  are  such  as  will  support  an  action.  Unless  the  facts 
.et  forth  in  the  bill,  admitting  their  truth,  would  enable  the 
ntiff  to  maintain  an  action,  he  has  no  title  to  the  assistance  of 
urt  of  equity  to  obtain  from  the  defendants  evidence  of  thf 
h  of  the  case.* 
Materiality  of  Discovery.— It  is  always  necessary  that 
ill  of  discovery  should  allege  that  the  discovery  sought  is 
erial.*   And  complainant  must  state  his  case  in  such  a  manner 


yet  been,  nor  can  it  be, 

lown  that  you  can  file  a  bill,  not  f.  Cox,  a  Port.  (Ala.)  533. 

irinf;  to  state  who  are  the  persons  Georgia. — Powell   v.  Chamberlain, 

i!t  whom    the    aciion    Is    to    be  la  Ga.  133. 

^ht;    not    stating    such    circum-  Illinois. — Primmer  v.  Patten,  33  111. 

es  as  may  enable  the  court,  which  528. 

be  taken  to  know  the  law,  and  Indiana.  —  Williams    v.    Wann,    8 

:foT«  the  liabilities  of  the  defend-  Blackf.  (Ind.)  477. 

to    judge ;    but  stating  circum-  Kentucky. — Emerson  n.  Staton,  3  T. 

es,  and  averring;  that  vou  have  a  B.  Mon.  (Ky.)   116;  Bullock  v.  Boyd, 

10  an  acdon  against  the  defend-  3  A.  iC.  Marsh.  (Ky.)  312. 

jraomeot  them."  ByLordEldon  Masiarkurrtts. — Pease   v.   Pease,    8 

jndon  V.  Levy,  8  Ves.  Jr.  404.  Met.  (Mass.)  395;  Walker  v.   Brooks, 

bill   which   states  generally  that  135  Mass.  348 ;  Atirend  i>.  Odiome,  118 

r   deeds   in   defendants'    custody  Mass.  161. 

(iff  Is  entitled  to  some  interest  in  Nciv  yeriey.— Turner  v.  Dickerson, 

'  estates   in  their  possession,  and  9  N.  J.  Eq.  140. 

discovery  and  delivery  JVfw   Tori. — Leggett  v.  Postley,  3 

deeds,    is  demurrable  as  Paifce  (N.  Y.)  599:  March  v.  Davison, 

;  100  vague  and  uncertain.  Ryves  9  Paige  (N.  Y.]58o;  Lane  v.  Stebbins, 

^es,  3  Vea.  Jr.  343-  9  PaiRC  (N.  Y.)  633 ;  Many  v.  Beek- 

Buckner  v.    Ferguson,   44  Miss,  man  Iron  Co.,  9  Paige  (N.  Y.)   188; 

Story's  Eq.  PI.,  44  316,  337.  Williams  v.  Harden,   i   Barb.  Ch.  (N. 

the  bill  is  brought  before  an  ac-  Y.)  398;   Deat  t.  Harvie,  3  Barb.  Ch. 

is  commenced,  It  is  usual  to  aver  (N.  Y.)  448;  Seymour  v.  Seymour,  4 

the  discovery  of  the  tact  is  nee-  Johns.  Ch.  (N,  Y.)  409;  Atlantic  Ins. 

y   to   enable   the   party   to   com-  Co.  t.  Lunar,  I  Sandf.  Ch.  (N.  Y.)  91. 

:e  his    suit    right.      Buckner   v.  I'emi.tvivaiiia.—DaW    v.    Amies,   3 

ii^on,  44,  Miss.  677.  Miles  (Pa.)  134.;  Waldron  v.  Bayard,  i 

Digbyt.  Howe,  ffVerfin  Rondeau  Phila.  (Pa.)  484. 

yatt,  3  Bro.  C,  C.  154:   Wallis  f .  7'f»»«j«.~-Llnd8ley   1:    James,    ^ 

land,  3  Ves.  Jr.  494;  Kensington  Coldw.   (Tenn.)   477;    Whitesides 

if,  13  Vi      '  "  ■  -    - - 


S'S 


Jr.  340;  Coke  V.  Lafferty,  9  Humph.  (Ten 

'led  in  8  Vin.  Abr.  1537;  Col-  KiV^ni'a.— Duvals  v.  Ross,  3  Munf. 

:■.  Francis,  i  Pars.  Eq,  Cas.  (Pa.)  (Va.)  390;  Bass  v.  Bass,  4   Hen.  4  M. 

Cholmondeley  i..  Clinton,   i  T.  (Va.)   478;    M'Farland  *.   Hunter,  8 

107.  Leigh  (Va.)  493- 

Collom  V.  Francis,   i   Para.    Eq.  (/nited  Slatei.—Biovnv.Svann.io 

(Pa.)  529,  Pel.  (U.  S.)  497;  Vaughan  v.  Central 

Hi!adama.—SBltmarBhf.  Bower,  33  Pac.  R.  Co..  4  Sawy.  (U.S.)  38a;  Bell 

3I7;  Lucas  t'.Darien  Bank,  3  Stew.  v.  Pomeroy,  4  McLean  (U.  S.)  57. 

.)   380;    Horton   f.    Moseley,    17  EHjrland.—Mncaulay  v.  Shackell,  t 

794;  Perrine  v.  Carlisle,  19  Ala.  Bligh  (N.  S.)  96;  Brereton  v.  Gamul, 
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that  the  court  may  see  how  the  matters  of  which  a  discovery  is 
sought  may  be  material.* 

DiBcoTory  Indispensable. — ^According  to  some  decisions  it  should 
also  be  alleged  that  the  discovery  is  indispensable  as  proof,  and 
cannot  be  proved  by  other  testimony  than  the  oath  of  the 
defendant.*  The  weight  of  authority,  however,  is  that  it  is  not 
necessary  in  a  pure  bill  of  discovery  to  aver  that  the  discovery  is 
absolutely  necessary,  or  indispensable  for  the  maintenance  or 
defense  of  the  plaintiff  *s  claim,  and  that  it  will  be  sufficient  to 
show  and  state  that  it  is  material  evidence  for  him,  although  it  be 
merely  cumulative.* 

If,  however,  the  bill  asks  for  relief  as  well  as  discovery,  and 
seeks  to  give  the  court  jurisdiction  to  grant  relief  solely  on  the 
ground  that  discovery  is  necessary,  it  must  allege  not  only  that 
the  discovery  is  material,  but  also  that  complainant  is  unable  to 
prove  the  facts  upon  which  he  relies  for  relief,  otherwise  than  by 

2  Atk.  241;    Finch   v.  Finch,  2  Ves.  8.  Alabama. — Continental L. Ins. Co. 

491 ;   Glengall  v,  Frazer,  2    Hare  99;  v.  Webb,  54  Ala.  688. 

Appleyard     v.    Seton,     16    Ves.     Jr.  Georgia.  —  Marshall  v.  Riley,  7  Ga. 

323.  367. 

1.  Lane  1'.  Stebbins,  9  Paige  (N.  Y.)  Illinois.  —  Chambers  v.  Warren,  13 
622;    Dull   V.   Amies,   2    Miles   (Pa.)  111.  321. 

134;    Powell  t'.  Chamberlain,  22  Ga.  Indiana.  —  Williams    v,    Wann,    8 

123.  Blackf.  (Ind.)  477. 

"  The  defendant  in  an  action  at  law  Massachusetts. — Clapp  v.  Shephard, 

cannot  ftle  a  bill  in  chancery  to  obtain  23  Pick.  (Mass.)  228;  Peck  t;.  Ashley, 

from  his  adversary  a  discovery  of  the  12  Met.  (Mass.)  478. 

nature  and  grounds  of  the  claim  to  re-  Netv  yersey. — ^Turner  v.  Dickerson, 

cover  against  him  in  that  action,  to  en-  9  N.  J.  Eq.  140;  Metier  v.  Metier,  19 

able  him  to  judge  whether  he  has  any  N.  J.  Eq.  457. 

defense.     But  the  complainant  must  ivrw    lork. — ^Atlantic   Ins.  Co.  v. 

state  in  his  bill  the  facts  which  exist,  Lunar,    i    Sandf.   Ch.    (N.    Y.)     98; 

and  which  he  supposes  will  constitute  Vance  v.  Andrews,  2  Barb.  Ch.   (N. 

a  good  defense  to  such  action,  so  that  Y.)    371;     Many    v.    Beekman     Iron 

the  court  may  see  that  if  the  facts  of  Co.,    9    Paige    (N.  Y.)    188;    March 

which  a  discovery  is  sought  are   ad-  v.    Davison,   9   Paige    (N.   Y.)    580; 

mitted  by  the  answer  they  will  assist  Lane  v.  Stebbins,    9   Paige    (N.    Y.) 

in  establishing  the  defense  stated  in  622. 

the  bill."    Deas  v.  Harvie,  2  Barb.  Ch.  Pennsylvania. — Peebles  v.  Boggs,  i 

(N.  Y.)  448.  Phila.  (Pa.)  151. 

2.  Whitesidest'.  LaflFerty,9H«mph.  Rhode  Island, — Arnold  t».  Pawtuxet 
(Tenn.)  27;  Vaughan  v.  Central  Pac.  Valley  Water  Co.,  18  R.  I.  189. 

R.  Co.,  4  Sawy.  (U.  S.)  280;  Buckner  FtV^wiV?.— M'Farland  v.  Hunter,  8 

V.  Ferguson,  44  Miss.  677;  Mann  v,  Leigh  (Va.)  492. 

Bamberger,  4  Heisk.  (Tenn.)  486.    See  West  Virginia.  —  Russell  v,  Dicke- 

also  dictum   in   Lindsley  t'.  James,  3  schied,  24  W.  Va.  6r. 

Coldw.  (Tenn.)  477.  United  States.  —  Bell  v.  Pomeroy,  4 

Discovery  from  Interested  Partsr. — A  McLean  (U.  S.)  59. 

bill  of  discovery  from  an   interested  England.  —  Finch  v.  Finch,  2  Ves. 

party  should  charge  that  the  facts  are  491 . 

known  to  and  ought  to  be  disclosed  In  a  bill  of  discovery  it  is  not  necea- 

by  him,  and  that  complainant  is  un-  sary  to  allege  that  the  plaintiff  has  no 

able  to  prove  them  by  other  testimony,  other  witness  or  evidence  to  establish 

Plumb  V.  Bateman,  2  App.  Cas.  (D.  at  law  the  facts  of  which  a  discoveiy  is 

C.)  156;  Brown  v.  Swann,  10  Pet.  (U.  sought.    Howell  v.  Ashmore,  9  >f.  J. 

S.)  497.  Eq.  82. 
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the  answer  of  the  defendant  which  he  seeks.* 

Wiiore  ligonction  Aaked. — A  similar  averment  of  the  necessity  of  a 
discovery  in  aid  of  the  defense  at  law  must  be  made  and  sworn  to, 
where  the  complainant  in  a  bill  of  discovery  asks  for  an  injunction 
to  stay  the  defendant's  proceedings  there  until  he  has  answered 
the  bill.* 

g.  Statement  of  Matters  as  to  Which  Discovery  is 
Sought. — The  matters  in  relation  to  which  discovery  is  sought 
must  be  set  forth  with  particularity,  for  the  defendant  cannot  be 
compelled  to  answer  mere  surmises.*     Greater  particularity,  how- 

1.  Alabama. — Continental    L.    Ins.  "Were  the  rule  otherwise,  on  pre- 

Co.  V,  Webb,  ^4  Ala.  688;  Dickinson  tense  of  seeking  a  discovery,  a  court 

V,  Lewis,  ^  Aia.638;  Crothers  v.  Lee,  of  equity  would  be  constantly   invad- 

29  Ala.  337 ;  Shackelford  v,  Bankhead,  ing  the  jurisdiction  of  courts  of  law." 

72  Ala.  A76;  Russell  f.  Garrett,  75  Ala.  Continental  L.  Ins.  Co.  v.  Webb,  54 

348;  Sullivan  v.  Lawler,  72  Ala.  74;  Ala.  688;  Horton  v,  Moseley,  17  Ala. 

Perrine  v.  Carlisle,  19  Ala.  686;   Hor-  794;  Perrine  v.  Carlisle,  19  Ala.  686; 

ton  V,  Moseley,  17  Ala.  794.  Crothers  v.  Lee,  29  Ala.  337. 

Connecti€ut, — Norwich,  etc.,  R.  Co.  8.  Hill   v.   Cawthon,    15    Ark.  29; 

V.Storey,  17  Conn.  364.  Powell  v.  Chamberlain,  22   Ga.   123; 

Georgia. — Vason      v.      Merchant's  Turners.  Dickerson,  9  N.  J.  Eq.  140; 

Bank,  2  Ga.  140.  Seymour  v.  Seymour,  4  Johns.  Ch.  (N. 

Indiana, — Williams     v,     Wann,     8  Y.)   409;    Gelston  r.  Hoyt,  x  Johns. 

Blackf.  (Ind.)  477.  Ch.  (N.  Y.)  543;  M'Intyre  r.  Mancius, 

Kentucky. — Williams  v.   Fowler,  3  3  Johns.  Ch.  N.  Y.  45;  Vance  v.  An- 

T.  B.  Mon.  (Ky.)  317;  Bullock  r.  Boyd,  drews,  2  Barb.  Ch.  (N.  Y.)  370;  Linds- 

2  A.  K.  Marsh.  (Ky.)  322.  ley  v,  James,  3  Coldw.   (Tenn.)  477; 

Maryland, — Oliver    v.   Palmer,    11  Duvals  v,  Ross,  2  Munf.   (Va.)  290; 

Gill  &  J.  (Md.)  426.  Bass  v.  Bass,  4  Hen.  &  M.  (Va.)  478; 

New  Tork, — Leggett  v.  Postley,  2  Breckenridge  v,  Peter,  4  Cranch  (C. 

Paige  (N.  Y.)  601;  Seymour  v,  Sey-  C.)  15. 

mour,  4  Johns.  Ch.  (N.  V.)  409;  M'ln-  8.  Dull  v.  Amies,  2  Miles  (Pa.)  134; 

tyre  v.  Mancius,  3  Johns.  Ch.  (N.  Y.)  Lucas  r.  Darien  Bank,  2  Stew.  (Ala.) 

45;  March  I'.  Davison,  9  Paige  (N.Y.)  280;  Newkerk  r.  Willett,  2  Cai.  Cas. 

580.  (N.Y.)  296;  M'lntyre  v.  Mancius,  16 

United  States, — Brown  v.  Swann,  10  Johns.  (N.  Y.)  592;  Lane  v.  Stebbins, 

Pet.  (U.  S.)  497;  Russell  v,  Clark,  7  9  Paige  (N.  Y.)  622;  Horton  v,  Mose- 

Cranch  (U.  S.)  89.  ley,  17  Ala.   794;   Deas  v,   Han'ie,  2 

"Where  a  complainant  seeks  to  give  Barb.  Ch.  (N.  Y.)   448;  Gelstone  v. 

jurisdiction  to  this  court  to  grant  re-  Marshall,  6  How.  Pr.  (N.  Y.  Super, 

lief,  upon  the  ground  that  a  discovery  Ct.)  398;  French  t'.  Rainey,  2  Tenn. 

was  necessary,  and  that  this  court,  hav-  Ch.  655;  Frietas  r.  Dos  Santos,  i  Y. 

ing  gained  jurisdiction  of  the  cause  &  J.  574;  Ware  x).  Polhill,  11  Ves.  Jr. 

for  that  purpose,  will  retain  it  for  the  273;  Faulder  v.  Stuart,  11  Ves.  Jr.  301 ; 

purpose  of  doing  co^nplete  justice  be-  Courthope  v,  Mapplesden,  10  Ves.  Jr. 

tween  the  parties,  he  must  not  only  29jp;    Muckleston    v.  Brown,  6    Ves. 

show  that  the  discovery  is  material  to  Jr.  62. 

his  defense  in  the  suit  at  law,  but  must  Dlnstratlons. —  Where  the  discovery 

also  allege  affirmatively  that  he  cannot  of  details  is  sought  in  a  bill  to  sur- 

establish  such  defense  at  law  without  charge  a  stated   or    settled   account, 

the  aid  of  the  discovery  sought.     And  each  item  must  be  set  out  in  the  bill, 

in  such  a  case,  if  the  bill  does  not  show  otherwise  it  will  be  held  a  fishing  bill, 

that  the  discovery  is  necessary,  as  well  French  r.  Rainey,  2  Tenn.  Ch.  655. 

as  material  and    convenient,    the  de-  A  bill  by  an  executrix  for  a  discov- 

fendant  may  demur  to  the  relief  sought  ery,  or  to  enjoin  a  suit  at  law  against 

by  such  bill."     Per  Walworth,  Chan-  her,  which  alleges  the  presentment  of  a 

cellor,  in  March  v,  Davison,  9  Paige  claim  against  the  estate  which  she  re- 

(N.  Y.)  584.  fused  to  pay,  and  that  she  knows  noth- 
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ever,  is  not  required  than  the  circumstances  of  the  case  permit,^ 
and  it  has  been  held  that  uncertainty  in  nr\aterial  allegations  is  not 
fatal  where  the  discovery  of  the  facts  is  alleged  to  be  entirely 
within  the  defendant's  knowledge.^ 

A.  Demand  for  Discovery. — If  complainant  wishes  to  pro- 
tect himself  against  costs  on  a  bill  of  discovery,  he  must  apply  to 
defendant  in  the  first  place  to  give  him  the  desired  information, 
or  to  admit  the  facts  of  which  a  discovery  is  sought,  and  he  should 
set  out  such  application  in  his  bill.' 

u  Prayer— (i)  For  Discovery. — The  prayer  of  the  bill  should 
be  for  a  full  discovery  as  to  the  matters  stated.^  Likewise,  the 
bill  may  pray  for  equitable  relief  consequent  upon  the  prayer  for 
discovery,  but  not  for  general  relief ;  for  if  a  prayer  for  general 
relief  is  found  in  a  bill  which  in  other  respects  seeks  discovery 
only,  it  converts  the  bill  into  a  bill  for  relief.'  If,  however,  words 
adapted  to  a  bill  for  relief  are  used  in  a  prayer  for  process  only,  it 
is  merely  a  bill  of  discovery .• 

(2)  For  Process^ — Finally,  the  bill  should  pray  process  to 
compel  defendant  to  appear  and  answer  the  bill.^ 

ing  of  the  claim  of  her  owd  knowledge,        5.  Angell  v,  Weetcombe,6  Sim.  30; 

but  believes  it  to  be  unjust,  is  nothing  Branlon  v.  Sands,  3  Yes.  Jr.  514;  Fiy 

more  than  a  fishing  bill  seeking  gen-  v.  Penn,  a  Bro.  C.  C.  380;  Albretcht 

erall/  a  discover/  of  the  defendant's  v,  Sussmann,  3  Ves.  &  B.  328;  Muckle- 

demand  without  stating  any  right  to  ston  v.  Brown,  6  Ves.  Jr.  63;  Gordon 

entitle  her  to  it,  and  cannot  be  main-  x\  Simpkinson,  ix  Ves.  Jr.  509;  Am- 

tained.     Newkerk   v.   Willett,   2   Cai.  bury  v,  Jones,  Younge  109;  CoUis  r. 

Cas.  (N.  Y.)  396.  Swajne,  4  Bro.  C.  C.  480;  Field   r. 

1.  Lewis  XK  Shainwald,  7  Sawy.  (U.  Pope,  5  Ark.  66;  Little  v.  Cooper,  10 

S.)  415.    In  this  case  the  bill  set  forth  N.  J.  Eq.  ap. 

recovery  of  judgment  against  defend-  6.  Angell  v,  Westcombe,  6  Sim.  30; 
ant,  issue  of  execution,  and  return  of  Schroeppel  v.  Redfield,  5  Paige  (N. 
nulla  hona^  MXkdi  alleged  that  while  the  Y.)  345;  Hodgens  v,  Scott,  a  Moll, 
action  was  pending  defendant  sold  436;  Mclntyre  v.  Union  College,  6 
property  to  the  amount  of  twenty  Paige  (N.  Y.)  343.  Contra^  Rose  v, 
thousand  dollars,  and,  after  judgment  Gannel,  3  Atk.  439. 
rendered,  transferred  some  of  his  prop-  The  character  of  a  bill  of  discovery 
erty  and  secreted  the  remainder ;  that  is  not  altered  by  the  addition  to  the 
he  had  property  to  the  value  of  ninety  prayer  for  process  of  "  such  other  re- 
thousand  dollars,  which  complainant  lief  as  your  suppliant  may  be  entitled 
was  unable  to  reach  by  execution ;  that  to  '*  where  no  relief  is  prayed  In  the 
he  intended  and  was  about  to  convert  usual  form,  and  the  bill  is  in  other  re- 
all  his  property  into  money  and  to  de-  spects  a  bill  of  discovery.  So  a  bill 
part,  taking  it  with  him  beyond  the  of  discovenr  praying  process  to  corn- 
jurisdiction  of  the  court ;  and  that  thetfe  pel  the  defendant  to  appear  and  an- 
steps   were    committed    to    place    his  swer,  and  abide  and  perform  such  or- 

Property  out  of  the  reach  of  execution,  der,  direction,   and  decree,  as  to  the 

t  was  held  that  these  allegations  en*  court  should  seem  proper,  is  not  ren- 

titled  complainant  to  a  discovery.  dered  a  bill  for  relief  through  the  mis- 

S.  Watson  v.  Murray,  33  N.  J.  Eq.  take  in  the  prayer  for  process.  Schroep- 

357.    See  also  Bennett  v,  Woolfolk,  15  pel  v,  Redfield,  5  Paige  (N.  Y.)  345. 

Ga.  313.  T.  Schroeppel  v*  Redfield,  5  Paige 

S.  King  V.  Clark,  3  Paige  (N.  Y.)  76.  (N.  Y.)  345 ;  Mclntyre  v.  Union  Col- 

4.  Dan.  Ch.  Pr.  (6th  Am.  ed.),  p.  lege,  6  Paige  (N.  Y.)  343;  Angell  v. 

557;  Young  V.  Colt,  3  Blatchf.  (U.  S.)  westcombe,  6  Sim.  30;   Hodgens  v. 

373.  Scott,  3  Moll.  436. 
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j\  Verification.— It  is  well  settled  that  no  oath  is  required 

to  a  bill  for  discovery  merely.^  If,  however,  the  bill  is  for  relief 

as  well  as  discovery,  verification  is  necessar>^* 

9.  Amending  Bill — Adding  Partiee, — There  has  been  no  instance,  it 
is  apprehended,  of  a  case  in  which  an  amendment  of  a  bill  of 

discovery  by  adding  parties  has  been  allowed.* 

Adding  Prayer  for  Belief. — And  according  to  Some  of  the  English 
decisions,  a  pure  bill  of  discovery  cannot  be  so  amended  as  to 

convert  it  into  a  bill  for  relief.*  In  other  English  cases  such  an 
amendment  has  been  permitted.*  So,  also,  in  America  these 
amendments  have  been  permitted.®     Where  a  bill  is  so  amended 

1.  Owsley  V,  Barbour,  4  Ind.  584;  by  adding  parties  as  plaintiffs?  I  will 
McElwee  v,  Sutton,  i  Hill*s  Eq.  (S.  not  make  a  precedent  without  which 
Car.)  32;  Laight  v»  Morgan,  i  Johns,  there  is  no  foundation  in  the  principles 
Cas.  (N.  Y.)  429;  LeRoy  t'.  Ser>»is,  or  the  practice  of  the  court.'' 

1  Car.  Cas.  (^.  Y.)  lii;  Buckner  v,  4.  Parker  v.  Ford,  i  Colly.  506; 
Ferguson,  44  Miss.  677;  McCanles  v,  Jackson  v.  Strong,  McLel.  245;  Butter- 
Coolbaugh,  1  T.  &  H.  Pr.  (Pa.)  96;  worth  v,  Bailey,  15  Ves.  Jr.  358,  In 
Parson  v.  Wilson,  d  Overt.  (Tenn.)  which  Lord  Eldon  said :  **  If  the  plain- 
360.  tiff  has  his  choice  whether  he  will  begin 

Thus  to  a  bill  alleging  the  loss  of  an  with  a  bill  for  discovery  or  for  relief » 

instrument  and  seeking  a    discovery  some   remarkable  degree  of  conven- 

merely,  an  afRdavit  is  not  necessary,  ience  ought  to  appear  before  the  court 

Laight  V.  Morgan,   i  Johns.  Cas.  (N.  would   agree  to  change  the   practice. 

Y.)  439.  There  may  be  cases,  it  is  true,  where 

2.  McElwee  v,  Sutton,  i  HllPs  Eq.  the  answer  might  furnish  ground  for 
(S.  Car.)  32;  Parson  f.  Wilson,  2  supposing  that  the  relief  was  inequity. 
Overt.  (Tenn.)  260;  Laight  v.  Morgan,  not  in  law;  but  that  must  be  die  sub- 

2  Cai.  Cas.  (N.  Y.)  344.        •  ject  of    a  special' application,   not  a 
In    Parson    v,    Wilson,    2     Overt,  motion  of  course;  and  then  I  should 

(Tenn.)  260,  it  was  held  that  if  a  bill  is  be  disposed  to  infer  from  the  whole 

for  discovery  and  relief  on  a  lost  paper,  course  of  practice  that  even  in  those 

or  a  paper  in  the  hands  of  defendant,  special  cases  it  would  be  better  to  direct 

the  bill  must  lie  sworn  to  or  accom-  the  plaintiff  to  pay  the  costs  and  bring 

panied  by  an  affidavit  such  as  would  a  new  bill.'* 

be  required  to  an  action  at  law  on  a  5.  Lousada  v.  Templer,  2  Russ.  565 ; 

lost  instrument.  Crow  v.Tyrell,  2  Madd.  396;  Hildyard 

A  bill  combining  discovery  and  re-  v,  Cre3sy,'3  Atk.  303;  Parker  v.  Dee, 
lief  without  affidavit,  though  liable  to  2  Ch.  Cas.  200;  l3esboroiigh  t'.  Cur- 
demurrer  as  to  the  relief  sought,  may  lewis,  3  Y.  &  Coll.  175. 
be  retained  and  supported  for  the  pur-  Amendment  of  CroM-blU  fbr  Dltcorerjr. 
pose  of  discovery.  Laight  v.  Morgan,  -^Defendant  filed  a  cross-blU  for  dls- 
1  Johns.  Cas.  (N.  Y.)  429.  covery,  and  the  plaintiff  in  the  original 

DlseoTery  and  Injtmctlon. — If,  in  addi*  suit  took  an  office  copy  of  it  but  did  not 

tion  to  discovery,  it  is  sought  to  stay  answer  the  cross-bill  after  the  hear- 

proceedings  in  a  suit  at  law,  complain-  ing  of  the  original  cause.    Defendant 

ant  must  support  the  allegations  of  amended  his  cross-bill,  praying  relief, 

the  bill  by  an  affidavit  of  their  truth.  It  was  held  that  under  the  clrcum- 

Owsley  f.  Barbour,  4  Ind.  584;  Apple-  stances  he  was  at  liberty  to   do  so. 

yard  v.  Seton,  16  Ves.  Jr.  223.  Severn  v,  Fletcher,  5  Sim.  457. 

The  rule  is  otherwise  in  Rhodt  Is-  BUI  to  Perpettiate  Testimony. — A  bill 

land,     Harrington  v,  Harrington,  15  to    perpetuate   testimony  cannot    by 

R.  I.  341.  amendment  be  changed  into  a  bill  for 

8.  Cholmondeleyr.  Clinton,  2  Meriv.  relief.     Ellice  v,   Roupell,  32    Beav. 

171 .    In  this  case  Lord  Eldon  said :  <*  I  308. 

would  ask  whether  any  authority  can  be  6.  Perkins  v.  Hendrjrx,  31  Fed.  Rep. 

produced  in  which  tne  court  has  al-  522.    See  also  Livingston  v.  Hayes,  43 

lowed  a  bill  of  discovery  to  be  amended  Mich.  156. 
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as  to  make  it  one  for  relief,  the  defendants  are  entitled  to  file  an 
amended  answer  to  set  up  all  their  defenses,*  for  otherwise 
defendants  would  be  cut  off  from  making  a  full  defense,  and  a 
decree  would  be  entered  against  them  when  they  had  no  oppor- 
tunity to  be  fully  heard.* 

Amendment  to  Waive  DisooTery. — By  virtue  of  statutes  in  one  state, 
discovery  may  be  waived  by  amendment  at  any  time  before 
answer  filed,*  but  not  after.* 

Amending  Bill  for  Belief  and  Difoovery. — A  bill  for  discovery  and  relief 
may  be  converted  into  a  bill  for  discovery  only,  by  striking  out 
the  prayer  for  relief.* 

10.  Plea. — If  the  objection  to  the  discovery  sought  does  not 
appear  on  the  face  of  the  bill,  it  must  be  taken  by  plea  oranswer.* 

Clataifloation  of  Pleaa. — Pleas  to  bills  of  discovery  are  of  three  kinds: 
(i)  To  the  jurisdiction.     (2)  To  the  person.    (3)  In  bar.'' 

Fleas  to  Jnriediotion. — If  the  plaintiff's  case  is  not  such  as  to 
authorize  a  court  of  equity  to  assume  jurisdiction  for  the  purpose 
of  compelling  the  discovery,  although  a  different  case  is  falsely 
stated  in  the  bill  so  that  it  may  not  be  subject  to  demurrer,  the 
objection  may  be  taken  by  plea  stating  matters  necessary  to 
show  the  truth  to  the  court.® 


But  a  Bill  Filed  and  Beaiitad  aa  Mttrely  6.  Northwestern  Bank  v.  Nelson,  1 

Anzlllaxy  to  an  action  at  law  cannot  be  Gratt.  (Va.)  108. 

converted  by  amendment  on  final  hear-  7,  Story's  Eq.  PI.,  §  817;  Cooper's 

ing  into  a  bill  for  complete  and  inde-  £q.  PI.  292. 

pendent  relief  under  another  branch  8.  Cooper's  Eq.  PI.  292. 

of  equity.     Livingston  v.   Hayes,   43  "  A  refusal  of  the  court  of  chancery 

Mich.  129.  to  take  cognizance  of  anything  relat- 

1.  Perkins  r.  Hendryx,  31  Fed.  Rep.  ing  to  criminal  jurisprudence  consti- 

522;  Lousada  x\  Templer,  2  Russ.  561.  tutes,  perhaps,  its  most  essential  dis< 

8.  Perkins  z\  Hendryx,  31  Fed.  Rep.  tinction  from  .the  courts  of  ordinary 

522.  jurisdiction.     And  this  rule  is  so  funda- 

3.  Merchants',   etc.,   Nat.    Bank  v.  mental  that  equity,  which  Interferes  in 
Masonic  Hall,  65  Ga.  603.  almost  every  other  case  to  prevent  the 

4.  Allen  v.  Woodson,  50  Ga.  53.  application   of  the  general  law  from 
Amendment  of  BUI  Waiving  DiBcdyery.  working  injustice,  will   not  interfere 

—An  equitable  petition  in  which  dis-  against  this  rule."    Cooper's  Eq.  PI. 

covery  is  waived  may  be  amended  by  395.^ 

striking  out  the  waiver  and  inserting  Another  Jniisdiction  must  be  Shown. — 
a  prayer  for  discovery.  Price  v.  Price,  A  plea  to  the  jurisdiction  must  always 
90  Ga.  244.  show  that  some  other  court  has  juris- 
6.  Gurish  ?».  Donovan,  2  Atk.  166.  diction,  and  hence  a  plea  that  the  sub- 
Amending  Bin  for  DlBCoyery  and  Re-  ject-matter  of  the  suit  is  not  cognizable 
lief  Bad  for  Want  of  Equity. — Where  in  any  court  is  a  plea  in  bar  and  not  to 
plaintiffs  ask  to  be  confirmed  in  their  the  jurisdiction.  Nabob  of  the  Car- 
title  to  land,  clouded  by  the  loss  of  their  natic  v.  East  India  Co.,  i  Ves.  Jr.  371. 
title  deed  prior  to  its  record,  and  the  In  Aid  of  Arbitration. — Where  the  dis- 
bill  is  insufficientforwantof  equity,  in  covery  sought  is  in  aid  of  arbitration, 
that  it  fails  to  allege  that  the  loss  was  and  this  fact  does  not  sufficiently  ap- 
not  occasioned  by  plaintiff *s  fault  or  pear  from  the  bill  to  warrant  a  demur- 
that  respondents  were  responsible  rer,  objection  may  be  taken  by  plea, 
therefor,  the  bill  may  be  amended  on  Street  t'.  Rigby,  6  Ves.  Jr.  821. 
such  terms  as  the  court  may  think  j  ust.  In  Aid  of  EcdeBlaetloal  Court. — So,  also, 
Lancy  v.  Randlctt,  80  Me.  169.  where  the  discovery  sought  is  in  aid  of 
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Pleas  to  the  Person. — These  pleas  are  either  to  the  person  of 
plaintiff  or  to  the  person  of  defendant,  and  defendant  may  by 
plea  traverse  plaintiff's  right  to  require  a  discovery  from  him,  or 
defendant's  own  personal  liability  to  make  such  discovery  to 
plaintiff.^  So,  also,  a  defendant  may  plead  to  his  own  person  that 
he  does  not  sustain  the  character  charged  in  the  bill.*  So  if  a 
person  who  has  no  interest,  as  for  instance  a  mere  witness,  is 
made  a  party  to  a  bill  of  discovery,  he  may  protect  himself  by 
plea  from  making  a  discovery  which  he  might  properly  be  required 
to  make  if  called  upon  as  a  mere  witness.* 

Pleas  in  Bar. — The  usual  grounds  of  pleas  in  bar  of  discovery  are: 
(i)  That  the  discovery  sought  might  subject  defendant  to  a 
criminal  prosecution,  or  to  penalties,  or  forfeitures,  or  something 
in  the  nature  of  forfeitures.*     This  plea  must  show  plainly  that 

an  ecclesiastical  court.    Cooper's  £q.  Personal  Dtsability. — A  defendant  can- 
Pi.  293.  not,  however,  plead  his  own  personal 

Criminal  Actton. — Or  in  an  action  of  a  disability  as  a  ground  for  refusing  dis- 

criminal  nature.    Story's  Eq.  PI.,  §817.  covery.     Cooper's  Eq.  PI.  294. 

Want    of    Interest    in    Plaintiff. — Or  3.  Cooper's  Eq.  PI.  294;   Plummer 

where  the  plaintiff  has  no  interest  in  v.  May,  i  Ves.  426. 

the  subject-matter  of  the  suit.     Men-  Flea  to  be  Supported  by  Answer. — The 

dizabel  v.  Machado,  i  Sim.  78.  plea  must  meet  the  charge  of  interef^t, 

1.  Cooper's  Eq.  PI.  293 ;  Reedsdale's  and  it  must  be  supported  by  an  answer 
Treatise  on  Ch.  PI.  222,  233;  Story's  denying  the  claim  of  any  such  interest. 
Eq.  PI.,  ^  818;  Mitford's  Eq.  PI.  by  Plummer  v.  May,  i  Ves.  426. 
Jeremy   228,  230;  Beames  PI.  in  Eq.  4.  Cooper's  Eq.  PI.  295 ;  Claridge  t». 
354,  355.  Hoare,  14  Ves.  Jr.  65 ;  Hatfield  v.  Hat- 

Appilcatlons  of  the  Role — Outlaw  or  field,   5   Bro.    P.  C.    100;    Weaver  v. 

Alien   Enemy.  —  The  defendant   inay  Meath,  2  Ves.  108;  Heriz  v.  Riera,  11 

plead  to  a  bill  of  discovery,  that  the  Sim.  318;  U.  S.  of  America  i'.  M'Rae, 

plaintiff  is  an  outlaw  or  an  alien  enemy.  '37  L.  J   Ch.  129;   Nobkissen  r.   Hast- 

Cooper's  Eq.  PI.  293.  ings,  2  Ves.  Jr.  84;  Duncalf   t'.  Blake, 

Personal  Incapacity  to  Sue, — So  de-  i  Atk.  52;  Smith  v.  Read,  i  Atk.  526; 

fendant  may  plead  to  a  bill  of  discov-  Harrison    v.  Southcote,   i  Atk.    528; 

ery  a  personal  incapacity  of  plaintiff  Brownsword  v.   Edwards,  2  Ves.  243. 

to  sue,  as,  for  instance,  infancy,  idiocy.  Criminal  Prosecution — Composition  of 

or  coverture.     Cooper's  Eq.  PI.  293 ;  Felony. — A  transfer  of  stock  under  an 

Story's  Eq.  PI.,  §  818.  agreement  to  satisfy   a   deficiency  in 

IVant  of  Title. — So  if  the  bill  states  the    accounts    of     a     banker's    clerk, 

that  the  plaintifT  is  an  heir  or  adrainis-  though  he  is  not  a  party,  amounts  to  a 

trator  of  a  deceased  person,  defendant  composition   of    felony   to   prevent    a 

may  set  up  by  plea  that  some  other  prosecution,  and  he  may  protect  him- 

person  is  heir  or  administrator,  or  that  self  by  plea  'from   a  discovery  as  to 

the  person  charged  to  be  dead  is  living,  such    matter.     Claridge  v.  Hoare,   14 

Cooper's    Eq.    PI.    294;     Reedsdale's  Ves.  Jr.  59. 

Treatise  on  Ch.  PI.  232 ;  Story's   Eq.  Bigamy.  —  Defendant    may    protect 

PI..  §  8i8.  himself  by  plea  from  a  discovery  tend- 

2.  Cooper's  Eq.  PI.  294;  Story's  Eq.  ing  to  convict  of  bigamy.     Hatfeeld  v. 
PI.,  §  818.  Hatfield,  5  Bro.  P.  C.  100. 

Applications  of  the  Rnle. — ^Thus  the        Penalties.  —  Where  a  bill  on  a  policy 

defendant   may  plead  tliat  he  is   not  of  insurance  charges    exportation   of 

executor,   administrator,   or  heir,   or  prohibited   goods  absolutely,  and   no 

that  there  is  no  such  privity  between  others,  and  an  interrogatory  inquires 

him  and   the  plaintiff  as  will  sustain  what  goods  were  exported,  a  plea  of 

the  bill.    Cooper's  Eq.  PI.  294 ;  Story's  penalties  attaching  on  such  exportation 

Eq.  PI.,  ^  818;  Mitford's  Eq.  PI.  by  was   allowed.      Duncalf    v.   Blake,    i 

Jeremy  158,  159,  234.  Atk.  52. 
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the  discovery  sought  will  expose  the  defendant  to  a  criminal 
prosecution,  penalty,  or  forfeiture,  if  the  bill  itself  does  not  show 
It,*  but  it  does  not  require  the  support  of  an  answer.*  (2)  That  it 
would  betray  the  confidence  reposed  in  him  as  counsel,  attorney, 
or  arbitrator.'  (3)  Defendant  may  plead  that  he  is  a  purchaser 
for  a  valuable  consideration  without  notice,  as  a  protection  against 
discovery,^  and  as  it  can  seldom  appear  from  the  bill  that 
defendant  is  in  this  situation  the  benefit  of  protection  against 
discovery  can,  as  a  rule,  be  taken  only  by  pleaA 

BaqniiitM  of  the  Plea. — The  plea  must  contain  a  denial  of  notice  of 
the  plaintiff's  title,  and  if  the  bill  insists  upon  notice  and  chaises 
facts  to  make  it  out,  the  bill  should  deny  these  facts,  and  should 
be  supported  by  an  answer.* 

Other  Qrouide  of  PImi  in  Bar. — According  to  the  earlier  English 
decisions,  it  was  not  permissible  to  plead  in  bar  of  a  bill  of  dis- 
covery matter  which  would  be  a  good  defense  to  an  action  at 
law.''  And  this  doctrine  was  approved  and  followed  in  an 
American  decision  by  a  very  eminent  jurist.*  Later  English 
decisions  seem  to  have  conclusively  settled  the  rule  otherwise.® 

Protection  by  a  plea  wiU  be  allowed  what  goods  were  actually  purchased  of 

against    a   discovery    of  a    marriage  a  baiurupt  after  the  bankruptcy  and 

which  would  subject  one  of  the  parties  before  the  commission  sued  out,  where 

to    punishment    in    an    ecclesiastical  he  had  no  notice  of  the    bankruptcy, 

court.      Brownsword  v,   Edwards,  2  Abery  v.  Williams,  i  Vern.  27. 

Ves.  943.  A  purchaser,  if  he  denies  notice,  need 

Porfwitorat.  —  Where     a    lessee    is  only  set  forth  the  purchase  deed  and 

restrained    from    assigning    without  plead  his  purchase  in  bar  to  the  dis- 

license,  and  a  bill  is  brought  to  dis-  covery  of  title  deeds.   Aston  v.  Aston, 

cover  whether  such  assignment  has  ac-  3  Atk.  302. 

tually  been  made,  defendant  may  plead  5.  Hare  on  Disc.  (2d  ed.)  62. 

the  proviso  in  the   lease   to   protect  6.  Claridge  r.  Hoare,  14  Ves.  Jr.66; 

himself  against  the  discovery  sought.  Cooper's  Eq.  PI.  300. 

Cooper's  Eq.  PI.  299,1  Eq.  Cas.  Abr.  77.  7.  Hindman  v,  Taylor,  Dick.  651,  in 

A  plea  on  the  ground  of  forfeiture  which  it  was  held  that  a  plea  of  pay- 
must  be  confined  to  protect  against  ment  would  not  lie  to  a  bill  of  dis- 
a  discovery  of  the  act  causing  it,  and  covery  if  it  was  permissible  and  triable 
must  not  extend  to  collateral  matters,  at  law.  But  see  Leigh  v.  Leigh,  i 
Weaver  v,  Meath,  2  Ves.  io8.  Sim.  349. 

1.  Story's  Eq.  PI.,  §  825.  S.  Sperry  v.  Miller,  2  Barb.  Ch.  <N. 

$.  Clandge  v,  Hoare,  14  Ves.  Jr.  59.  Y.)  632,  in  which  it  was  held   (Wal- 

S.  Cooper's  Eq.  PI.  295.  worth,   Chancellor)  that  a  defendant 

4.  Aston  V,  Aston,  3  Atk.  302 ;  Clar-  in  a  bill  of  discovery  in  aid  of  an  action 

idge  V.  Hoare,   14  Ves.  Jr.  59;  Abery  at  law  for  recovery  of  a  debt  cannot 

V.  Williams,  i  Vern.  27;  Cooper's  Eq.  plead  payment  of  the  debt  before  the 

PI.  300;  Story's  Eq.  PI.,  §  824;  Mit-  commencement  of  the  action  at  law  In 

ford's  Eq.  PI.  by  Jeremy  284;  Beames  bar  of  the  discovery  sought  bycom- 

Eq.  PI.  258,  263.  plainant's  bill,   and   the  decision  was 

Pofstsalon  Not  Veceftary.—- It  is  not  placed  on  the  ground  that  this  would 

necessary  that  a  defendant  be  in  pos-  transfer  the  trial  of  the  action  at  law 

session  in  order  to  avail  himself  of  such  to  a  court  of  chancery,  and  that,  too, 

a  plea  to  a  bill  of  discovery.    Wallwyn  without    the    power  of  deciding  the 

V.  Lee,  9  Ves.  Jr.  94,  Cooper's  Eq.  PI.  case  in  chancery  if  the  pleading  proved 

300.  to  be  untrue. 

niagtratlon. — A  defendant  may  pro-  9.  Flea  of  Vo  Legal  Title. — To  a  bill  of 

tect  himself  by  plea  from  discovering  discovery  in  aid  of  a  legal  title,  defend- 
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The  plea,  however,  can  be  used  only  where  the  bill  states  no  facts 
to  avoid  the  bar.* 

11.  Answer — a.  DISCLOSURES  BY  ANSWER. — As  a  general  rule, 
if  a  defendant  submits  to  answer  generally,  and  not  to  answer  a 
part  or  parts  of  the  bill,  taking  care  to  cover  other  parts  by  a 
plea  or  demurrer,  he  must  answer  fully  to  every  material  allega- 
tion of  the  bill,  and  all  the  interrogatories  founded  thereon.  And 
this  rule  applies  equally  whether  the  bill  is  for  relief  and  discovery,* 
or  whether  it  is  for  discovery  alone.'  Defendant  cannot  defeat  a 
full  discovery  by  denying  that  the  evidence  will  be  of  assistance 
to  complainant.  It  is  only  when  it  can  be  seen  that  the  interrog- 
atories if  answered  affirmatively  would  not  assist  the  complainant 

ant  may  plead  no  legal  title.     Gait  v.  Where  substantial  interrogatories  are 

Osbaldeston,  i  Russ.  158,  reversing  5  answered  as  to  every  material  point,  it 

Madd.  428.  is  sufficient.    Heard  v.  McKec,  26  Ga. 

ttatnta  of  TJmltationi — Where  the  333. 
object  of  a  bill  is  to  obtain  a  discovery  The  defendant  is  not  required  to  an- 
from  defendant  to  be  used  in  order  to  swer  explicitly  and  in  detail  every  par- 
disprove  the  plea  of  the  defendant  there  apaph  of  the  bill  if  all  the  material 
that  he  has  made  no  promise  within  allegations  are  answered  in  full.  Moyer 
six  years,  defendant  has  a  right  to  pro-  v,  Livingood,  a  W'r'd  (Pa.)  317. 
tect  himself  in  equity  by  a  plea  of  the  The  plaintiffs,  by  the  interrogatories 
statute  of  limitations.  Cork  v.  Wil-  of  tlieir  bill,  which  was  to  restrain  an 
cock,  5  Madd.  338.  See  also  Baillie  v.  alleged  piracy,  required  the  defend- 
Sibbald,  15  Ves.  Jr.  185 ;  MacGregor  ants  to  set  forth  **  whether  the  defend- 
v.  East  India  Co.,  a  Sim.  453.  ants  employed  any  and  what  persons, 

FlMi  of  nne  and  long  possession  is  a  and  who,  by  name  and  address,   in 

good  bar  to  a  bill  brought  for  discovery  makinff  personal  inquiries  for  the  pur- 

of  deeds  declaring  the  uses  of  such  fine,  pose  of  obtaining  original  information 

Holt  V,  Lowe,  5  Bro.  P.  C.  569.  for  their  directory,  and  to  place  against 

1.  Story's  Eq.  PI.,  ^  8ai;    Beames  the  name  of  each  such  person  the  name 

PI.  in  Eq.  274,  375.  of  each  town,  village,  and  place  visited 

S.  See  article  Ajtswsrs  in  EqyxTY  by  each  such  canvasser  and  agent,  and 

P1.BADIK0,  vol.  I,  p.  873;  Waring  v,  the  time  during  which  he  remained  at 

Suydam,  4  Edw.  Ch.  (N.  Y.)  438.  each  such  town  and  village  and  place 

S.  Waring  V.  Suydam,  4  Edw.  Ch.  making  personal  inquiries  for  the  pur- 
(N.  Y.)  436;  Robinson  v.  Woodgate,  pose  ofthe  defendants' directory."  An 
3  Edw.  Ch.  (N.  Y.)  433;  Roberts  v,  answer  that  '<  upwards  of  fifty  persons 
Oberteuffer,  a  Phila.  (Pa.)  366;  Bains  had  been  employed  as  canvasser^  etc^" 
V.  Goldey,  35  Pa.  St.  51 ;  Saltmarsh  v*  but  not  setting  out  the  names  and  ad- 
Bower,  33  Ala.  338 ;  Hoffmann  v,  dresses  of  the  canvassers,  or  the  towns 
Postill,  L.  R.  4  Ch.  673 ;  Gray  T'.  Bate-  visited,  etc.,  is  insufficient.  Kelly  r, 
man,  ax  W.  R.  137;  Swinborne  v,  Wyman,  3o  L,  T.N.  S.  300,  17  W.  R. 
Nelson,  16  Beav.  416;  Reade  v.  Wood-  399. 

rooffe,  34  Beav.    431;    Chadwick  v.  An  interrogatory  asked  whether  cer- 

Chadwick,  i  W.  R.  39.  tain  shares  did  not  still  remain  unsold, 

AnawsrofPrt&eliMla&dAfaiit. — Where  and  if  they  were  not  still  standing  in 

a  bill  of  discovery  charges  A  as  prin-  the  name  of  the  defendant,   or  how 

cipal  and  B  as  agent,   the   principal  otherwise.    The  answer  stated  that  the 

and  agent  must  both  answer  fulbr ;  the  shares  had  been  sold,  and  that  the  cer- 

first  on  information  and  belief;  if  he  tificates  of  some  of  them  were  in  the 

has  no  personal  knowledge,  and  the  possession  of  the  defendant,  but  did 

second  cannot  refuse  to  answer  on  the  not  state  farther  as  to  whose  name  they 

ground  that  he  had  no  personal  inter-  were  standing  in.    An  exception  to 

est  in  the  matter.    Roberts  t;.  Ober-  the  answer  for  insufficiency  was  al- 

teuffer,  3  Phila.  (Pa.)  366.  lowed.    Easey  v.  Webber,  18  W.  R. 

What  la  a  Bvllleleiitly  Full  Anawar. —  1064. 
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in  establishing  his  cause  of  action  that  discovery  will  be  dispensed 
with.i 

b.  Protection  from  Discovery  by  Answer. — A  defendant 
cannot  by  answer  protect  himself  from  making  a  full  answer,*  but 
there  are  several  exceptions  to  this  rule.* 

c.  Rule  as  to  Responsiveness. — It  is  not  necessary  that  the 
answer  to  a  bill  for  discovery  merely  be  directly  responsive  to 
the  bill.  Defendant  may  set  up  anything  in  his  answer  that 
tends  to  disprove  the  cause  of  action  or  defense  set  up  in  the  bilL 
whether  purely  responsive  or  affirmative  matter  in  avoidance* 
for  in  this  respect  there  is  no  material  difference  between  a  m^re 

1.  Anderson  v.  Kissam,  28  Fed.  Rep.  on  the  trial  at  law;  and  the  defendant, 
900.  in  making  the  disclosure,  roust  be  con- 

2.  Waring  v.  Suydam,  4  Edw.  Ch.  fined  to  these  particular  facts.  Of 
(N.  Y.)  426.  course  he  must  be  allowed  to  tell  the 

8.  Ezoepttons. — But  there  are  several  whole  truth  and  explain  fully  his  mean- 
exceptions  to  this  rule  which  may  be  ing,  as  a  witness  under  examination 
stated  as  follows.  Defendant  need  not  may  do;  but  as  a  witness  has  no  right 
answer:  (i)  Scandalous,  impertinent,  to  go  into  a  statement  of  matters  not 
irrelevant,  or  immaterial  matters.  (2)  called  for  or  inquired  about,  so  a  de- 
Matters  which  would  subject  him  to  a  fendant  in  a  bill  of  discovery  has  no 
penalty  or  forfeiture.  (3)  Matters  a  right  to  set  up  new  and  distinct  facts 
divulgence  of  which  would  involve  a  in  order  to  make  his  answer  evidence 
breach  of  professional  confidence.  (4)  for  him  as  to  such  facts  as  well  as 
Facts  relating  to  his  own  'title.  And  against  him  with  respect  to  his  admis- 
in  addition  to  these  exceptions,  statutes  sions." 

and  rules  of  court  have  modified  the         **A  defendant,  in  making  answer  to 

rule  in  some  jurisdictions.     See  article  a  mere  bill  of  discovery,  must  be  per- 

Answers  in  Equity  Pleading,  vol.  mitted    to    introduce   all    matters    in 

I,  p.  874.  avoidance,  and  to  take  as  wide  a  range 

In  all  of  these  cases  the  defendant  over  the  whole  case  as  would  be  al- 

need  not  object  to  the  discovery  sought  lowed  to  him  if  the  bill  prayed  for  re- 

by  a  plea  or  demurrer,  but  may,  if  he  lief  from  this  court  as  well  as  discov- 

prefer,  insist  by  answer  that  he  is  not  ery;  and  *  *  *  there  is,  in  this  respect, 

obliged  to  make  the  discovery  sought,  no  material  difference  between  a  mere 

Plaintiff    may  then    except  to  the  an-  bill  of  discovery  and  a  bill  for  relief.'* 

swer,  and  the  question  whether  or  not  Price  r.  Tyson,  3  Bland  (Md.)  397. 
defendant  ought  to  make  the  discovery        "There  is  no  diflFerence  between  a 

will  be  determined  on  the   exception,  bill  of  discovery  and  an  ordinary  bill 

Story's  Eq.  PI.,  ^  846;  Mitford's  Eq.  for  discovery  and  relief,  except  in  the 

PI.  by  Jeremy  307,  308.  prayer.  *  *  *  There  is  no  difference  in 

4.  Saltmarsh  v.  Bower,  22  Ala.  221 ;  the  manner  of  answering  such  bill  and 

Crocker  v,  Clements,    23    Ala.    296;  a  bill  for  relief;  for,  if  the  defendant 

Crymes  v.   White,  37  Ala.  549;  Price  submits   to  answer,    he   must  answer 

t'.  Tyson,  3  Bland  (Md.)  397.    See  also  fully,   and  his  answer  may   embrace 

Greenleaf  v.  Highland,  Walk.  (Miss.)  everything  which  goes  to  tlie  merits  of 

375 ;  Benkert  x\  Benkert,  35  Leg.  Int.  the  controversy,  and  which  would  en- 

(Pa.)  16.  able  the  court,  in  which  the  answer  is 

Contra^  ^lamilton  v.  Wood,  3  Edw.  to  be  used  as  evidence,  to  determine 
Ch.  (N.  Y.)  135,  in  which  it  is  said :  advisedly  upon  the  matters  in  issue. 
**  As  the  bill  is  not  for  relief,  it  cannot  The  defendant  in  such  answer  may  set 
be  necessary  for  the  defendant  to  set  up  any  matter  showing  that  the  plain- 
up  anything  in  bar  or  by  way  of  avoid-  tiff  has  no  right  of  action,  and  bring 
ance  of  relief.  The  object  of  a  bill  of  up  his  defense,  if  he  have  a  valid  one, 
discovery  is  to  obtain  admissions  of  thus  charging  and  discharging  himself, 
tlie  defendant  upon  matters  of  fact,  in  or  confessing  and  avoiding  the  allega- 
relation  to  which  the  party  exhibiting  tionsof  thebill.*'  Saltmarsh  r.  Bower, 
the  bill  is  unable  to  produce  evidence  22  Ala.  228. 
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bill  of  discovery  and  a  bill  for  relief  and  discovery.* 

d.  Rule  as  to  Certainty  and  Positiveness. — See  article 
Answers  in  Equity  Pleading,  vol.  i,  pp.  875,  876,  877. 

e.  Answers  as  Evidence. — See  article  Answers  in  Equity 
Pleading,  vol.  i,  pp.  910-961. 

12.  Demurrer — a.  What  Are  Grounds  of  Demurrer. — A 

demurrer  to  a  bill  of  discovery  lies  where  it  is  apparent,  for 
reasons  shown  by  the  bill  itself,  that  plaintiff  is  not  entitled  to  an 
answer.  An  attempt  will  be  made  to  state  briefly  the  usual 
grounds  of  demurrer  to  bills  of  discovery. 

Cases  Hot  of  Equitable  Jnrisdiotion. — One  of  the  grounds  of  demurrer 
to  a  bill  of  discovery  is,  that  the  case  made  thereby  is  not  one  in 
which  a  court  of  equity  will  assume  jurisdiction.* 

Want  of  Interest  or  Title  in  Plaintiff. — So  if  the  bill  does  not  show 
title  in  plaintiff  to  the  discovery  sought,  or  an  interest  in  the 
subject-matter  to  which  the  discovery  relates,  a  demurrer  will 
lie.*  And  a  demurrer  will  also  lie,  unless  it  appears  from  the  bill 
that  the  title  is  present  and  vested.* 

Want  of  Interest  in  Defendant. — It  is  a  ground  of  demurrer  to  a  bill 
of  discovery,  that  a  person  who  has  no  interest  in  the  subject- 
matter  of  the  suit  with  reference  to  which  the  discovery  is 
sought,  as,  for  instance,  a  mere  witness,  is  made  a  party  defendant.* 

Want  of  Privity. — Sometimes  both  the  plaintiff  and  defendant 
may  have  an  interest  in  the  subject-matter  to  which  discovery 
sought  relates,  and  yet  there  may  not  be  such  privity  of  title 
between  them  as  will  entitle  plaintiff  to  a  discovery.  In  this 
case  a  demurrer  will  lie.® 

1.  Price  V,  Tyson,  3  Bland  (Md.)  Actions  against  Pablio  Policy. — A  de- 
397;  Saltmarsh  v.  Bower,  22  Ala.  228.  murrer  will  lie  if  a  suit  in  aid  of  which 

2.  Storj's  Eq.  PI.,  ^  551 ;  Mitford's  a  bill  is  brought  is  against  public  pol- 
Eq.  PI.  by  Jeremy  185.  icy,  Story's  Eq.   PI.,  §  555 ;  King  v. 

Suits  Not  of  a  CtvU  Nature. — If  a  bill  Burr,  3  Meriv.  693;  as,  for  instance,  a 

does  not  show  that  the  suit  in  aid  of  suit    brought    for    election  expenses, 

which  it  is  brought  is  of  a  civil  nature,  Walsh  v.  Clive,  cited  in  3  Ves.  Jr.  498,  or 

a  demurrer  will  lie,  as  a  court  of  equity  for  expenses  which  would  amount  to 

does  not   exercijie   its  jurisdiction  to  maintenance,    Wallis    v,   Portland,   3 

compel  a  discovery  in  aid  of  a  criminal  Ves.  Jr.  498. 

proceeding  or  of  a  proceeding  of  a  8.  Kyves  v,  Ryves,  3  Ves.  Jr.  343; 

criminal  nature.    Montague   v.   Dud-  London  v.  Levy,  8  Ves.  Jr.  39S;  van 

man,  2  Ves.  396;  Story's  Eq.  PI,,  §  533;  Kleeck  v.  Reformed  Dutch  Church,  6 

Atty. -Gen.  I'.  Reynolds,  I  Eq.  Cas.  Ab.  Paige    (N.   Y.)  600;  Pease  v.  Pease, 

131.  8  Met.  (Mass.)  395 ;  Collom  v,  Francis, 

Discovery  Compellat)le  in  Court  wbere  i  Pars.  Eq.  Cas.  (Pa.)  527. 

Suit  Broug^ht. — If  the  discovery  sought  4.  Sackvillr*.  Ayleworth,  iVern.  105. 

can  be  compelled  by  the  court  in  which  5.  Plummer   v.   May,    i    Ves.   426; 

the  action  is  pending  a  court  of  equity  Whitworth  v,  Davis,  i  Ves.  &  B.  546; 

will  not  assume  jurisdiction,  Gelston  London  v.  Levy,  8  Ves.  Jr.  398;  Fen- 

V.   Hoyt,   I  Johns.  Ch.   (N.  Y.)  543;  ton  v.  Hughes,  7  Ves.  Jr.  287;  Dine- 

Dun  xf.  Goates,  i  Atk.  288;  as,  for  in-  ley  v.   Dineley,  2  Atk.  394;    Post   v, 

stance,  where  a  court  of  law   (Gelston  Boardman,  10  Paige  (N.  Y.)  580. 

v.  Hoyt,  I   Johns.  Ch.  (N.  Y.)  543)  or  6.  Story's  Eq.  PL,  ^  571;  Mitford's 

an  ecclesiastical  court  (Dun  v.  Coates,  Eq.   PI.  by  Jeremy  189;  Adderley  v, 

I  Atk.  288)  has  power  to  compel  the  Sparrow,  cited  in  Mitford's  Eq.  Pi.  by 

discovery.  Jeremy  189. 
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Pendency  of  Mt. — Failure  to  allege  that  a  suit  is  pending,  or  in 
contemplation,  is  a  ground  of  demurrer.* 

Katnre  of  Salt  or  Dtfinue. — And  so  is  a  failure  to  allege  the  nature 
of  the  suit  or  defense  in  aid  of  which  a  bill  is  brought.* 

Failure  to  State  Faote  Inquired  into. — If  the  bill  does  not  state  the 
subject-matter  of  the  facts  sought  to  be  inquired  into,  it  will  be 
bad  on  demurrer.* 

Prayer  for  Belief. — If  the  plaintiff  is  entitled  to  discovery  only,  a 
prayer  for  relief  will  render  the  bill  demurrable.* 

Person  Hot  Party  to  8nit  at  law. — A  demurrer  will  lie  where  a  person 
not  a  party  to  the  suit  at  law  in  relation  to  which  the  discovery 
is  sought,  is  made  a  defendant.^ 

Defendant'i  Title. — If  a  bill  seeks  for  evidence  relating  solely  to 
defendant's  title,  a  demurrer  will  lie.* 

PriTileged  Commnnieations. — If  a  bill  seeks  a  discovery  of  facts  from 
one  who  has  knowledge  which  has  been  acquired  through  con^ 
fidence  reposed  in  him  as  a  legal  adviser,  the  objection  may  be 
taken  by  demurrer.'' 

Lmnateriality  of  Dlioovwy  longlit. — If  the  discovery  sought  in  aid 
of  a  defense  for  prosecution  of  a  suit  at  law  is  immaterial,  a 
demurrer  will  lie.® 

Criminal  Proeeention,  Penaltiee,  and  YorUdtuei. — If  the  discovery  sought 
will  convict  or  tend  to  convict  the  defendant  of  a  crime,*  or 

1.  Cardale  v.  Watkins,  5  Madd.  18;  37a;   Stuyresant  v.  Peckham,  3  Edw. 

United  New  Tersey  R.,  etc.,  Co,  v.  Ch.  (N.  Y.)  579. 

Hoppock,  28  N.  J.  £q.  261 ;  Buckner        8.  Seymour  v,  Seymour,  4    Johns. 

V.  Ferguson,  44  Miss.  677;  Pease  v.  Ch.  (N.  Y.)  409;  Pryor  v,  Adams,  i 

Pease,  8  Met.  (Masa.)  3^;  YiAav,  Call  (Va.)  382;  Dull  t>.  Amies,  3  Miles 

Slack,  31  Pick.  (Mass.)  301;  CoUom  (Pa.)  134;  Agar  t;.  Regent's  Canal  Co., 

V,   Francis,   i   Pars.    Eq,   Cas.  (Pa,)  Cooper  312 ;  Harvey  v.  Morris,  Nels. 

537.  214;   Hincks  v.  Nelthorpe,    i    Vern. 

5.  London  v.  Levy,  8  Yes.  Tr.  398;  304;    Montague   v.  Dudman,    a  Yes. 
M'Intyre  v,  Mancius,3  Johns.  Ch.  (N.  396;  Baker  v,  Pritchard,  2  Atk.  388. 
Y.)  45 ;  Lucas  v,  Darien  Bank, 2  Stew.        IntaifrogaAoriea  Mlavaat  as  to  Ona  Da- 
(Ala.)  280.  fandant. — Some  of  the  interrogatories 

8.  Dull  V.  Amies,  3  Miles  (Pa.)  134;  or  statements  in  a  bill  are  relevant  as 

Lane  v,  Stebbins,  9  Paige  (N.  Y.)  623.  to  one  of  the  defendants  in  a  demurrer 

4.  Albretcht  xi.  Sussmann,  2  Yes.  &  thereto.    Story's  Eq.  Pl„  ^  568 ;  Hare 

B.338;  Muckleston  v.  Brown,  6  Yes.  Jr.  on  Disc.  159,  160,  161. 

63;   Gordon  v.  Simpkinson,  11  Yes.  Uluatration. — On  a  bill  to  establish 

Jr.  509;  Price  v,  James,  2  Bro.  C.  C  an  agreement  for  a  separate  mainte- 

319;  Rose  V.  Gannel,  3  Atk.  439;  An-  nance  for  defendant's  wife,  a  demurrer 

drews  v.  Lupton,  13  L.  J.  Ch.  201.  was  allowed  to  so  much  of  the  bill  as 

0.  Irving  V.  Thompson,  9  Sim.  17;  prayed  a  discovery    of   hard    usage, 

Kerr  v.   Rew,  10  Sim.  370;   Post  v.  which  it  was  alleged  defendant  had 

Boardman,  10  Paige  (N.  Y.)  580,  used  towards  his  wife  to  make  her  re- 

6.  Adderley  r.  Sparrow,  Ch.  1779;  Ivy  cede  from  the  agreement  Hincks  u. 
V.  Kekewick,  2  Yes.  Jr.  679;  Wilson  v,  Nelthorpe,  i  Yern,  304. 

Forster,  Younge  380 ;  Loker  f .  Rolle,  9.  Pazton  v.   Douglas,  19- Yes.  Jr. 

3  Yes.  Jr.  4;   O'Connor  v.   Malone,  335 ;  Chauncey  v.  Tahourden,  2  Atk. 

Sau.  &  Sc.  516.  393;  Glynn  v.  Houston,  i  Keen  329; 

7.  Story's  Eq.  PI.,  4  599;  Mitford'sEq.  Cartwright  v.  Green,  8  Yes,  Jr.  405; 
PI.  by  Jeremy  388;  Cooper's  Eq.  PI.  Flemings.  St.  John, 3 Sim.  i8z;North- 
355,  300;  Charlton  v.  Coombes,  4  Giff.  western  Bank  v.  Nelson,  i  Gratt.  (Ya,) 
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render  him  liable  to  penalties  or  forfeitures,  or  have  a  tendency 
thereto,  a  demurrer  will  lie.* 

That  DeCmdant  Hm  an  Equal  Equity  with  Plaintiff. — The  objection  that 
defendant  has  an  equal  equity  with  plaintiff,  or  that  he  has  in 
conscience  a  right  equal  to  that  claimed  by  plaintiff,  although  he 
has  not  a  right  to  a  perfect  legal  title,  may  be  taken  by  demurrer.* 

Discovery  I^Jnrioni  to  PnbUo  Interost. — A  demurrer  will  lie  where  the 
discovery  sought  might  be  injurious  to  public  interest.* 

Interest  of  Third  Person. — And  in  some  cases  a  demurrer  will  lie 
where  a  third  person  has  an  interest  in  documents,  production 
of  which  is  asked,  and  which  defendant,  as  far  as  his  own  interests 
are  concerned,  is  bound  to  produce.* 

Other  Oronndi. — In  addition  to  the  grounds  of  demurrer  enumer- 
ated are  the  following,  which  are  applicable  as  well  to  a  bill  of 
discovery  as  to  a  bill  for  relief :  (i)  That  the  suit  is  not  cognizable 
in  a  municipal  court  of  justice.  (2)  That  the  plaintiff  is  not 
entitled  to  the  discovery  by  reason  of  some  personal  disability. 
(3)  That  the  plaintiff  has  no  title  to  the  character  in  which  he 
sues.  (4)  That  the  value  of  the  suit  is  beneath  the  dignity  of 
the  court.  (5)  That  though  plaintiff  has  an  interest  in  the  subject- 
matter  of  the  suit,  and  a  title  to  institute  it,  yet  he  has  no  right 
to  call  upon  the  defendant  to  answer  his  demand.*  For  a  treat- 
ment of  these  grounds  of  demurrer,  the  pleader  is  referred  to  the 
article  DEMURRERS  IN  CHANCERY.  anUj  p.  391. 

b.  What  Are  Not  Grounds  of  Demurrer — ^waatefPaitiee. — 

As  the  plaintiff  in  a  bill  of  discovery  seeks  no  decree,  a  demurrer 
merely  for  want  of  parties  will  not  lie.® 

Want  of  Xqnlty. — And  for  the  same  reason  a  demurrer  will  not 
lie  for  want  of  equity  in  the  plaintiff's  case.'' 

c.  Specifying  Parts  of  Bill  Demurred  To. — If  any  part 
of  the  discovery  sought  is  proper,  the  demurrer  should  precisely 

no;  March  v.  Davison,  9  Paige  (N.  Demurrer .-*->A  defendant  cannot  demur 

Y.)  580;   Robinson  v.  Smith,  3  Paige  generally  to  a  bill  for  discovery  and 

(N.  Y.)  322;  Adams  v.  Porter,  i  Cush.  relief,  on  the  ground  that  a  discovery 

(Mass.)  173;  Black  v.  Black,  26  N.  }.  may  subject  it  to  a  forfeiture  of  its 

Eq.  431.  charter.     Robinson  v.  Smith,  3  Paige 

1.  Atty.-Gen.  v,  Vincent,  Bunb.  192 ;  (N.  Y,)  222. 

Chauncey  v.  Tahourden,  2  Atk.  393;  S.  Story's  Eq.  PL,  ^  603. 

Talbot  v.  Smith,  i   Ridgw.  L.  k  S.  Innocent  Pnrcliaser. — Where  defend- 

360;  Uxbridfire  v.  Staveland,  i  Ves.  56;  ant  stated  by  ans'wer  a  purchase  for  a 

Cousins  V,   Smith,    13   Ves.   Jr.  5^2 ;  valuable  consideration,  without  notice, 

Wallis  V.  Portland,  8  Bro.  P.  C.  161 ;  he  shall  not  be  compelled  to  answer 

London  T'.Ainsley,  I  Anstr.  158;  Cham-  further.     Jerrard  v.  Saunders,  2  Ves. 

bers  V,  Thompson,  4  Bro.  C  C.  433;  Jr.  455. 

East  India  Co.  v.  Campbell,  i   Ves.  8.  uan.  Ch.  Pr.  (6th  Am.  ed.)  581. 

246;  Franco  v,  Bolton,  3  Ves.  Jr.  368;  4.  Dan.  Ch.  Pr.   (6th  Am.  ed.)  581. 

Chetwynd    v,    Lindon,    2   Ves.  450;  5.  Story's  Eq.  PI.,  }  549;  Cooper's 

Hincks   V.   Nelthorpe,    i    Vem.   204;  Eq.  PI.  189,  190;  Mitford's  Eq.  PI.  by 

Northwestern  BankT;.  Nelson,  i  Gratt.  Jeremy  185. 

(Va.)  Ill ;  March  v.  Davison,  9  Paige  6.  Reedsdale  Tr.  Ch.  PI.  162;  Coop- 

(N.  Y.)  580.  er's  Eq.  PI.  208. 

Btn  for  Discovwry  and  ReUef-'-General  7.  Cooper's  Eq.  PI.  209. 
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distinguish  each  part  of  the  bill  demurred  to,  or  it  will  be  over- 
ruled.* 

13.  CortB— a.  The  General  Rule.^tim  o^nerai  Bait  is  that 

where  a  bill  in  equity  is  merely  for  discovery,  and  the  defendant 
answers  fully,  he  is  entitled  to  costs,*  and  if  the  charges  of  the 
bill  are  denied,  defendant  is  entitled  to  costs  as  of  course.*  So 
also  the  complainant  must  pay  all  expenses  incurred  by  the 
defendant  in  resisting  motions  made  in  the  case  by  plaintiff.* 

6.  Qualifications   and    Exceptions. — The  general  rule, 

however,  admits  of  this  qualification :  that  if  plaintiff  is  entitled 
to  discovery,  and  first  asks  the  defendant  for  the  information 
sought,  which  is  refused,  and  the  plaintiff  is  then  compelled  to 
file  a  bill  to  obtain  discovery,  he  is  entitled  to  costs,  although 
defendant  answers  fully.* 

1.  Chetwynd  v.  Lindon,  2  Ves.  450;  Effect  of  Abatement. — Where,  after  an 
Dan.  Ch.  Pr.  (6th  Am.  ed.)  581.  answer  to  a  bill  of  discovery  has  been 

2.  Butterworth  v.  Bailey,  15  Ves.  Jr.  put  in,  the  suit  is  abated  by  the  mar- 
358;  Noble  V.  Garland,  i  Madd.  343;  riage  of  9i  feme  sole  plaintiff,  the  de- 
Simmonds  f.  Kinnaird,  4  Ves.  Jr.  746;  fendant  is  not  entitled  to  costs.  Dod- 
Weymouth  r.  Boyer,  i  Ves.  Jr.  423;  son  v,  Juda,  10  Ves.  Jr.  31. 
Coventry  v.  Bentley,  3  Meriv.  677;  BUI  for  Dlscoyery  and  Relief . — Thede- 
Kinp:  V.  Clark,  3  Paige  (N.  Y.)  fendant  is  not  entitled  to  his  costs 
76;  Fulton  Bank  f.  New  York,  etc.,  when  his  bill  is  for  relief  as  well  as  dis- 
Canal  Co.,  4  Paige  (N.  Y.)  127;  Deas  covery.  McDougall  v.  Miln,  2  Paige 
V.  Harvie,  2  Barb.  Ch.  (N.  Y.)  448;  (N.  Y.)  325. 

Burnett  v.  Sanders,  4  Johns.  Ch.  (N.  Bill  for  Relief  as  to  Some  Defendants 

Y.)  503;  Dennis  v.  Reiley,  21  N.  H.  and  Dlscoyery  as  to  Another. — Where  a 

50;  Price  V.  Tyson,  3  Bland  (Md.)  392 ;  bill  is  filed  against  several  defendants 

McElwee  v,  Sutton,  i   Hill's  Eq.  (S.  praying  relief  as  to  some  of  them  and 

Car.)  32.  discovery  only  as  to  one,  the  latter,  on 

Where  Officer  of  Corporation  Is  Defend-  answering,  is  not  entitled  to  an  order 

ant. — Where  a  former  officer  of  a  cor-  for  costs,  as  the  court  cannot  examine 

poration  is  made  a  party  defendant  for  the  record  to  see  whether  the  plaintiff 

discovery  merely,  he  is  entitled  to  costs  may  not,  under  the  prayer  of  general 

for  putting  in  his  answer,  though  the  relief,   be  entitled   to  some   relief  as 

complainant  in  such  case  may  some-  against  him.     Atty.-Gen.  v,  Burch,  4 

times    be    entitled    to  a   decree   over  Madd.  178. 

against  the  corporation  for  costs  neces-  Discovery  and  Injunction. — The  cost 

sarily  paid  to  their  officer,  who  has  of  a  motion  for  injunction  on  a  bill  for 

been  made  a  defendant  for  the  sake  of  discovery,  if    unsuccessfully  opposed, 

discovery  only.     Fulton  Bank  v.  New  must  be  paid  by  the  defendant.    Lovell 

York,  etc..  Canal  Co.,  4Paige(N.  Y.)  v.  Galloway,  3  W.  R.  156.     If  plaintiff 

131.     See  also  Masters  r.  Rossie  Lead  succeeds  to  a  partial  extent  only,  he  is 

Min.  Co.,  2  Sandf.  Ch.  (N.  Y.)  301.  entitled  to  the  costs.     Ross  v,  Adams, 

Walyer  of  Right  to  Costs. — After  put-  5  Dana  (Ky.)  509. 

ting  in  a  full  answer,  right  to  costs  is  S.  King  v.  Clark,  3  Paige  (N.  Y.) 

not  waived  by  defendant's  subsequently  76;  Boughton  v.  Philips,  6  Paige   (N. 

accepting  the  costs  of  an  amendment,  Y.)  336. 

nor  by  his  neglectmg  to  serve  the  plain-  4.  Noble  v.  Garland,  i  Madd.  343; 

tiff  with  the  order  for  costs  of  discov-  Lovell  v.  Galloway,  i9Beav.643;  Price 

ery  until  after  he  has  himself  been  v.  Tyson,  3  Bland  (Md.)  392. 

served  with  the  order  to  amend.  Cov-  6.  Weymouth  v,  Boyer,   i  Ves.  Jr. 

entry  v.  Bentley,  3  Meriv.  677.     Nor  423;  Perry  v.  Newenham,  i  Moll.  72; 

by  entering  a  rule  to  dismiss.    Hickey  King  v,  Clark,  3  Paige  (N.  Y.)  76; 

V.   Duffey,    Hayes    353.      Nor  by  an  Deas  v.  Har^'ie,  2  Barb.  Ch.  (N.  Y.) 

examination    of    witnesses    in    chief.  448 ;  Burnett  v,  Sanders,  4  Johns.  Ch. 

Skrine  v.  Powell,  15  Sim.  81.  (N.  Y.)  503;  Boughton  v.  Philips,  6 
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An  Agent  who  is  implicated  in  a  fraud  with  his  principal,  and  is 
made  a  party  defendant  to  a  bill  of  discovery,  will  be  required  to 
pay  costs ;  the  bill,  however,  must  pray  costs  against  him,  or  it 
will  be  demurrable.* 

Arbitrator!  have  also  been  required  to  pay  costs  where  their  award 
was  impeached  for  misconduct.* 

c.  Application  for  Costs. — ^The  defendant  must  make  a 
-demand  for  costs,'  and  the  right  to  make  the  demand  accrues  as 
soon  as  defendant  has  answered,*  allowing  to  plaintiff  a  reasonable 
time  to  look  into  the  sufficiency  of  the  answer.* 

m.  PboductiokofWbitikgsihChancebt — 1.  Introductory  state- 
ment.— All  the  rules  heretofore  stated  with  regard  to  the  discovery 

Paige    (N.  Y.)  336;    Harris    v.  Wil-  Jr.  164 ;  Baker  v.  Loader,  L.  R.  16  Eq. 

liams,  10  Paige  (N.  Y.)  108;  Dennis  v.  49;  Bennet  v.  Vade,  2  Atk.  324. 

Reiley,  21  N.  H.  50;  McElwee  v,  Sut-  CareleflsnesB  of  Attorney. — Where  a 

ton,  I  Hill's  Eq.  (S.  Car.)  32;  Whit-  suit  was  instituted  to  set  aside  certain 

ney  v.   Gates,   cited  in   McElwee  v,  deeds    which    conveyed    away  all   of 

Sutton,  I  Hill's  Eq.  (S.  Car.)  34.  plaintiff's  property,  and  the  bill  was 

The  exception  to  the  rule,  as  stated,  afterwards  amended  so  as  to  make  the 
is  founded  on  a  dictum  of  Buller,  J.,  solicitor  who  had  drawn  the  deeds, 
in  Weymouth  v.  Boyer,  i  Ves.  Jr.  423,  and  who  was  defending  the  suit,  a 
which  is  as  follows :  '*  As  to  the  costs,  party  for  discovery,  and  asking  that  he 
I  am  aware  that  it  is  the  practice  of  might  be  ordered  to  pay  costn,  it  was 
this  court  that  if  a  plaintiff  comes  for  held  that  the  fact  that  he  was  defend- 
a  discovery,  when  he  has  it  he  shall  ing  the  suit  and  endeavoring  to  sup- 
pay  the  costs ;  but  I  think  the  rule,  so  port  the  transaction  sought  to  be  im- 
expressed,  is  too  general,  and  if  ever  a  peached,  in  addition  to  want  of  caution 
case  arises  when  I  sit  here,  under  cir-  in  the  preparation  of  documents  them- 
cumstances  which  I  think  a  proper  selves,  was  sufficient  reason  for  order- 
ground  for  withholding  the  costs,  I  ing  him  to  pay  the  costs,  even  in  the 
shall  put  the  parties  to  reconsider  the  absence  of  any  showing  of  improper 
question.  By  a  proper  case,  I  mean  motives  on  his  part.  Baker  v.  Loader, 
this :  If  the  plaintiff  is  entitled  to  the  L.  R.  16  Eq.  49. 

discovery,  and  goes  first  to  the  defend-  So  where  a  solicitor  who  had  acted 

ant  to  ask  for  the  accounts,  he  has  in  for  both  parties  in  the  drafting  of  a  deed 

justice  a  right  to ;    if  the  defendant  was  made  a  party  to  the  suit,  and  was 

refuses,   and  the  plaintiff  is   thereby  charged  with  improper  conduct  in  the 

compelled  to  come  here  for  the  discov-  preparation  thereof,  the  court  ordered 

ery,  I  would  not  give  the   defendant  him  to  bear  his  own  costs,  though  it 

costs."  exonerated  him  from  culpability,  be- 

What  Is  a  Sufflotent  Application. — If  cause  he  had  not  acted  with  sufficient 

application  is  made  to  the  attorney  of  prudence  in   the   matter,  and   on    the 

plaintiff    for    a    discovery,  defendant  ground  that  he  had  not  done  all  that 

should  at  least  state  to  the  attorney  the  he  should  have  done  in  acting  for  both 

material  fact  which  he  wishes  h  is  client  parties.    Harvey  xf.  Mount,  8  Beav.  439. 

to  admit  to  save  the  necessity  of  a  bill  2.  Hare  on  Disc.  51 ;  Mitford's  Eq.  PI. 

of    discovery.      And    if    the  attorney  161 ;  Lingood  r.  Croucher,  2  Atk  395; 

does  not  possess  the  information  nee-  Lonsdale  v.  Littledale,  2  Ves.  Jr.  453. 

essary  to  enable  him  to  make  the  ad-  8.  Earp  v.  Lloyd,  4  Kay  &  J.  58. 

mission,  the  defendant  should  request  4.  Coventry  v.   Bentley,    3   Meriv. 

him  to  communicate  with  his  client  677;  Atty.-Gen.   v.  Burch,   4    Madd. 

and  obtain  such  admission  from  him,     178;  Banbury  v. ,9  Ves.  Jr.  103. 

and  should  then  wait  a  reasonable  time  See  also  Anonymous,  8  Ves.  Jr.  69. 

to  enable  the  attorney  to  obtain  such  6.  Price  v.  Tyson,   3   Bland  (Md.) 

admission   from   his   client.     Deas  v.  406;  King  v.  Clark,  3  Paige  (N.  Y.) 

Harvie,  2  Barb.  Ch.  (N.  Y.)  448.  76;    Mosel's  Rep.  185;  Woodcock  v. 

1.  Le  Texier  v,  Anspach,  15   Ves.  King,  i  Atk.  286. 
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of  facts  within  the  knowledge  of  the  adverse  party  apply  equally 
when  the  discovery  sought  is  of  books,  papers,  or  documents; 
but  there  yet  remain  for  consideration  some  rules  which  specially 
apply  to  a  discovery  of  writings  in  the  hands  of  the  adverse 
party.  Under  this  section,  the  rules  relating  to  the  production 
of  writings  will  be  considered  only  where  the  procedure  to  obtain 
production  is  by  bill  in  chancery.  The  rules  governing  produc- 
tion and  inspection  under  the  reform  procedure  authorized  by 
statutes  will  be  stated  in  a  subsequent  section.^ 

2.  What  Is  Eeqnitite  to  Entitle  Party  to  Prodiiotio& — ^AdmiMiMiB. — It 
is  only  by  admissions  contained  in  the  answer  that  a  party  i£ 
entitled  to  a  discovery  of  writings.  In  the  first  place,  it  must  be 
distinctly  admitted  in  the  answer  that  the  writings  of  which 
discovery  is  sought  are  in  the  possession  or  control  of  the  adverse 
party,*  but  an  admission  of  manual  control  or  possession  is  not 
necessary;'  secondly,  it  must  be  admitted  that  the  writings 
are  material  or  relevant  to  plaintiff's  case.     If  the  an$wer  contains 

1.  MTing  V.  Harvey,  17  }ur.  481 ;  Dar-  document,  the  production  of  which 

win  V.  Clarke,  8  Ves.  Jr.  158;  Erskine  was  nought,  in  his  possession,  waa  held 

V,  Biae,  a  Coz  326;  Heeman  v.  Mid-  insufflcient  on  wliich  to  base  an  order 

land,  4  Madd.  391 ;  Robertson  v.  Shew-  for  production,  because  the  answer  did 

ell,  If  BeaT.  377;  Barnett  v.  Noble,  x  not  admit  that  defendant  had  it  "then/' 

}ac.  &  W.  327;  Shaftsbury  v.  Arrow-  Heeman  v.  Midland,  j.  Madd.  391. 

smith,  4  Ves.  Jr.  66 ;  Evans  v.  Rich-  An  admission  by  defendant  in  his 

ardson,  i  Swanst.  7;  Watson  v,  Ren-  answer,  of  a  Joint  ownership  and  joint 

wick,  4  Johns.  Ch.  (N.  Y.)  381.  possession  of  a  document  with  another 

S.  principla  on  Wttich  ArtiHlaiHw  of  fos-  person,  is  not  sufficient  to  iv'arrant  an 

soMioii  Reqnlrsd. — **  When  a  bill  is  filed  order  for  production.  Reid  v.  Lang^lois, 

it  will  depend  entirely  on  the  manner  i  M.  &  Gord.  627;  Murray  v,  Walter, 

in  which  the  defe'ndant  expresses  him-  Cr.  &  Ph.  114 ;  Taylor  v.  Raudell,  Cr.  8c 

self  with  respect  to  any  instrument  for  Ph.   104 ;  Lopes  v.  Deacon,  6  Beav. 

which  the  plaintiff  may  have  a  right  354. 

to  call,  whether  the  plaintiff  can  com-  where  a  defendant   had   admitted 

pel  from  that  defendant  production  on  possession  of  certain  documents,  and 

mere  motion.    If  the  defendant  states  had  been  ordered  to  produce  them, 

in  his  answer  that  there  was  such  a  but  died  before  making  production,  it 

deed,  though  the  plaintiff  may  have  wa^  held  that  on  a  bill  of  revivor  against 

an  interest  in  its  production,  it  seems  his  executor  an  order  for  production 

of  late  settled  that  that  is  not  enough,  against  the    executor    could    not   be 

but  that  he  must  in  some  way  fix  the  compelled  on  decedent's   admiss^ion. 

defendant  with  possession  of  the  deed.  Scott  v.  Wheeler,  13  Beav.  366. 

I  understand  that  practice  to  have  pro-  Where  the  answer  to  a  bill  seeking 

ceeded  on  this  consideration,  that  if  discovery  as  to  writings  alleges  that 

an  order  for  production  were  made,  there  are  certain  writings  in  the  West 

and  the  defenaant  refused  to  produce  Indies  which  defendant  is  unable  to 

the  instrument,  the  court  would  find  give  particulars  of,  but  fails  to  state 

itself  unable  to  apply  its  process  for  that  they  are  in  defendant's  custody 

enforcing  obedience,  because  no  coh-  or  control,  it  is  insufficient.    Farquhar- 

stat  appears  on  the  pleadings  that  the  son  v.  Balfour,  i  T.  &  R.  190. 

instrument  is  in  possession  of  the  de-  8.  Eager  v,   Wiswall,  3  Paige  (N. 

fendant  and  that  he  has  the  power  to  Y.)  369;  Freeman  v,  Fairlie,  3  Meriv. 

obey."     Wales  t».  Liverpool,  1  Swanst.  38;  Farquharson  v.  Balfour,  i  T.  &  R. 

133.  18^,  where  it  was  held  that  papers 

WhatAdmiaiionBOf  POfSeitionAratttf-  belonging  to  a  defendant  are  in  his 

flol6i&t.-^An  admission  in  the  answer  possession,  custody,  or  power,  although 

that  defendant,  at  a  time  past,  had  tlie  they  may  be  in  a  foreign  country. 
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a  definite  denial  of  materiality,  production  cannot  be  had.* 

Doseription. — The  books  or  documents  must  also  be  described  in 
the  answer,  or  the  schedule  annexed  thereto,  with  reasonable 
certainty,  otherwise  production  will  not  be  ordered  * 

3.  The  Bill. — The  bill  must  allege  that  the  writings,  production 
of  which  is  asked,  are  in  the  possession  or  control  of  the  adverse 
party .^  And  the  plaintiff  must  show  or  make  it  appear  that  he 
has  some  interest  in  the  papers  called  for,  to  entitle  him  to  a 
production  thereof  * 

The  bill  should  also  allege  the  materiality  of  the  writings,  pro- 
duction of  which  is  sought  in  aid  of  the  cause  of  action  or 
defense ;  and  should  ask  that  the  writings  in  question  be  set 
forth  in  the  answer,  if  the  answer  admits  the  charges  of  the  bill, 
or  that  the  answer  give  a  description  thereof  which  will  be  suffi- 
ciently specific  on  which  to  base  an  order  for  production.* 

4.  The  Aniwer. — The  rule  that  a  defendant  who  submits  to 
answer  must  answer  fully,  applies  equally  whether  the  discovery 
sought  is  of  facts  or  writings.* 

Labor  inyolTod,  Ho  XxeoM. — The  defendant  will  not  be  excused 
from  answering  fully,  merely  because  it  will  involve  considerable 
labor  to  enable  him  to  do  so.  Thus  if  he  has  large  chests  of  papers 
in  his  possession  he  may  be  required  to  examine  them  and  to 
furnish  a  schedule.''  If  the  discovery  sought  by  the  bill  is  of 
books,  papers,  and  documents  charged  to  be  material  to  the 
establishment  of  the  cause  of  action  or  defense,  the  answer  must 
either  admit  or  deny  the  charges.®     If  the  charges  in  the  bill  are 

1.  Pomerojr  Eq.  Jur.,  §  ao7.  Hough  r.  Martin,  2  Dev.  &  B.  Eq.  (N. 

Ezoeption. — If,  however,  the  instru-  Car.)  379. 

ment  as  to  which  production  is  sought  4.  Smith  v,  Northumberland,  x  Cox 

it  the  foundation  of  plaintiff's  claim,  363;  Burton  v,   Neville,  2  Cox  2Af\ 

and  defendant    admits  possession  or  Watson  v,  Renwick,  4  Johns.  Ch.  (N. 

control  thereof,  no  admission  of  ma-  Y.)  381. 

teriality  is  necessary  to  entitle  plaintiff  5.  Langdell's  Eq.  PI.,  $  305 ;  Atk/ns 

to  an  order  for  production.     Shafts-  v.  Wright,  14  Ves.  Jr.  211. 

bury  V,  Arrowsmith,  4  Ves.  Jr.  66.  6.  Taylor  v.  Milner,  11  Ves.  Jr.  41 ; 

S.  Watson  V.  Renwick,  4  Johns.  Ch.  Unsworth    v.    Woodcock,    3    Madd. 

(N.  Y.)  381 ;  Phelps  v,  Olive,  cited  in  433. 

In  man  v,  Whitley,  4  Beav.  5^9,  note ;  Aoeoonts. — If  accounts  are  the  sub- 

Inman  f.  Whitley,  4  Beav.  54S.  ject  of  discovery,  plaintiff  is  entitled 

Where  an  answer  merely  describes  to  the  fullest  information  defendants 
a  document  as  a  bundle  of  papers  can  give  by  the  answer,  not  by  long 
marked  B,  an  order  cannot  be  granted  schedules  in  an  oppressive  manner,  but 
for  production.  Phelps  v,  Olive,  cited  giving  the  best  account  they  can,  stat- 
in Inman  v,  Whitley,  4  Beav.  549,  ing  that  it  is  so,  referring  to  books, 
note.  etc.,  so  as  to  make  them  part  of  the 

MThere  a  defendant  by  his  answer  answer,  and  giving  the  fullest  oppor- 

admitted  that  he  had  in  h^s  possession  tunity  of.  inspection.     White  xk   Wil- 

**  divers  books  of  account,"  it  was  held  Hams,  8  Ves.  Jr.  193.  See  also  Christian 

that  the  particulars  were    not  suffi-  v.  Taylor,  11  Sim.  401. 

csently  specified  to  enable  the  court  to  7.  6abbett  v.  Cavendish,  3  Swanst. 

make  an  order  for  their  production.  267. 

Inman  v,  Whitley,  4  Beav.  548.  %.  Bischoffsheim  v.  Brown,  29  Fed 

S.  Wales t^.  Liverpool,  i  Swanst.  123 ;  Rep.  342. 
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denied,  nothing  more  can  be  required  of  the  defendant.*  Accord- 
ing to  the  earlier  practice,  if  the  answer  admitted  possession  it 
was  incumbent  on  defendant  to  set  out  the  documents  in  the 
answer,  but  owing  to  the  expense  incurred  by  this  procedure  the 
practice  was  modified.*  Under  the  present  practice  it  will  be 
sufficient  for  the  defendant  to  describe  the  books  or  documents 
required,  in  the  body  of  his  answer  or  a  schedule  thereto,  so  as  to 
form  the  basis  of  an  order  of  court  for  production  and  inspection.' 

Sealing  Up  Parts. — All  portions  of  books  and  papers  which  the 
defendant  by  affidavit  shows  are  not  material  to  the  matter  in 
question,  he  may  be  allowed  to  seal  up.* 

6.  The  Motion. — If  the  admissions  contained  in  the  answer  are 
sufficient  to  entitle  the  plaintiff  to  production,  he  then  moves 
the  court  that  the  defendant  may  be  ordered  to  produce,  and 
leave  in  the  hands  of  the  proper  officer,  the  documents  and 
papers,  with  liberty  to  the  plaintiff  to  take  copies  thereof.* 

IV.   PBODUCTIOK  AHB  IH8PECTI0K  OF  WKITDTOS  mTDEB  STATUTES-- 

1.  Subjects  of  Prodnotion  and  Inspection — a.  Books,  Papers,  and 
Documents. — In  nearly  all  jurisdictions  there  are  statutes  which 
provide  generally  for  production  and  inspection  of  books,  papers, 
or  documents  in  the  possession  or  under  the  control  of  the 
adverse  party .• 

Exoapttons  finr  Ininffleleitfe  Desertirtton.  lor,  i  Taunt.  167 ;  Hill  v.  Philp,  7  Exch. 

— If  the  answer  does  not  describe  the  33a. 

writings  with  sufficient  accuracy  to  en-  "While  the  course  of  judicial  in- 
able  plaintiff  to  move  for  their  produc-  vestigation  frequently  requires  a  party 
tion,  exceptions  will  lie  for  insuffi-  to  produce  parts  of  his  books  in  which 
ciency.  Inman  r.  Whitley,  4  Beav.  the  adverse  party  has  an  interest,  for 
548;  Phelps  T'.  Olive,  cited  in  Inman  xk  the  inspection  of  the  latter,  it  may  fre- 
Whitley,  4  Beav.  549,  note.  quently  be  of  great  importance  to  the 

BxceptiOBB  for  Failure  to  Answer  former  that  his  accounts  and  transact 
Obargea  of  Possession  and  Materiality. —  tions  with  other  persons  should  not  be 
Where  the  bill  charges  existence  of  exposed  to  the  examination  of  stran- 
papers  and  their  possession  by  defend-  gers,  and  particularly  of  an  enraged 
ant,  and  the  answer  fails  to  reply  to  the  adversary.  Where  his  books  are  sub- 
allegation,  the  answer  should  be  ex-  jected  to  ins{>ection,  it  is  the  uniform 
ceptedto.  Robbinsf.  Davis,  i  Blatchf.  practice  of  the  court  to  permit  a 
(U.  S.)  238.  party    to  seal    up  those   parts  which 

1.  Langdale's  Eq.  PI.,  §  207;  Rob-  do  not  relate  to  the  subject  of  liti- 
bins  V.  Davis,  i  Blatchf.  (U.  S.)  240.  gation."     Dias  v.  Merle,  2  Paige  (N. 

2.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1818;  Y.)  494. 

Wigram  on  Disc,  ^  285.  5.  BischofTsheim  v.  Brown,  29  Fed. 

3.  BischofTsheim  v.  Brown,  29  Fed.     Rep.  341. 

Rep.  342;  Christian  t*.  Taylor,  11  Sim.  6.  Arizona. — Rev.  Stat,  of  Arizona 

401.  1887,  p.  329,  §  37. 

4.  Talbot  V.  Marshfield,  L.  R.  i  Eq.  ArkaHsas. S^LiideX  &  Hill's  Arkan- 
6;     Napier  v.  Staples,  2   Moll.    270;  sas  Dig.  1894,  p.  754,  §  2896. 
Gerard   v.   Penswick,   i   Swanst.  533;  Caii/ornia. -^-Code    of     Civ.     Pro. 
Mansell  v.  Feeney,  2  John.  &  H.  320;  (Newmark),  §  looo. 

Dias  V.  Merle,  2  Paige  (N.  Y.)  494;  Colorado. — Code   of    Pro.    (Colo.), 

Robbins  v,  Davis,  i   Blatchf.  (U.  S.)  p.  692,  ^  355. 

238;  Earp  t'.  Lloyd,  3   Kay  &  J.  549;  Connecticut. — Gen.   Stat,  of    Conn. 

Curd    V.  Curd,    i    Hare  274;    Hill    v.  1888,  p.  251,  ^  1060. 

Great  Western  R.  Co.,  10  C.  B.  N.  S.  Delaware. —  Rev.    Code    Laws   of 

148,  100  E.  C.  L.  148;  CliflFord  v.  Tay-  Delaware,  vol.  1,  p.  799,  §  13. 
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Hatten  of  Pablie  Beeord. — As  regards  matters  of  public  record  it 
may  be  stated  as  a  general  rule  that  under  these  statutes  no 
discovery  can  be  required,  as  these  matters  are  equally  accessible 
to  all  parties,^  but  under  certain  circumstances  it  has  been 
allowed.* 

Other  Writings. — As  regards  other  books,  papers,  and  documents 
it  has  been  held  that,  in  an  action  between  partners  or  their 
representatives  or  assigns,  partnership  books  are  specially   the 


District  of  Columbia, — Comp.  Stat. 
D.  C,  p.  219,  §  30. 

Florida, — Rev.  Stat.  1892,  §  11 15. 

Georgia. — Code  of  Georgia  1882,  § 
3508. 

Illinois, — Starr  &  Curtis 's  Ann. 
Stat.  (111.),  vol.  I,  c.  51,  p.  1080. 

Indiana. — Ind.  Rev.  Stat.  1894,  P» 
165,  ^  487 ;  p.  166,  ^  488. 

Iowa. — Rev.  Code  of  Iowa  1888,  p. 
1 192,  (j  3685. 

Kansas. — Gen.  Stat,  of  Kansas  1889, 
vol.  2,  §§  4463,  4464. 

Louisiana. — Garland's  Rev.  Code  of 
Louisiana  1894,  p.  140. 

Maryland. — Maryland  Code  1888, 
vol.  2,  p.  1 141,  art.  75,  §§  94,  95. 

Michigan.  —  2  How.  Ann.  Stat. 
(Mich.),  p.  1662,  §  6411. 


South  Dakota, — Session  Laws  1890, 
c.  105  (re-enacting  Comp.  Laws  Dak. 

Tennessee,  —  MlUiken  &  Vertrees's 
Code  of  Tenn.  1884,  c.  7,  ^  4649. 

Virginia,-<:od*i  of  Virginia  1887, 
p.  802,  $  3371. 

Washington,  —  Hill's  Stat.,  vol.  2, 
^  1686. 

West  Virginia,— Code  of  W.  Va. 
1887,  c.  130,  §  43. 

Wisconsin, — Sanborn  &  B.  Stat,  of 
Wisconsin,  vol.  2,  p.  2155,  §  4183. 

Wyoming. — Rev.  Stat,  of  Wyoming 
1887,  p.  598,  4§  2637,  2638. 

l/nited  Slates.— Rav.  Stat,  of  U.  S. 
1878,  p.  137,  §  724. 

The  Word  **I>ooiun6iit"  Constmed. — 
A  book  containing  a   record   of  the 


Minnesota. — 2  Minn.  Rev.  Stat.  1894,    transactions  of  an  association  prior  to 


p.  1559,  4  5750. 

Mississippi. — Code  1892,  §  927. 

Missouri. — Missouri  Rev.  Stat.  1889, 
4§  2177,  2181. 

Montana, — Montana  Code  1895,  ^o^* 
3i  §  1810. 

Nebraska,  —  Consol.  Stat,  of  Ne- 
braska 1893,  c.  4,  §§  4914,  4915. 

Nevada. — Gen.  Stat,  of  Nevada 
1885,  c.  8,  §  426. 

JVeiv  Jersey. — Revision  N.  J.,  "Prac- 
tice "  6  1^7. 

New  rork,—N,  Y.  Civ.  Pro.,  vol. 
1,^803. 


its  incorporation,  and  a  record  of  its 
transactions  since  incorporation,  is  a 
**  document"  within  the  meaning  of  a 
statute  providing  for  the  production 
in  court,  or  for  the  inspection  of  a 
party,  of  any  **  document  *'  In  the  pos- 
session or  control  of  the  adverse  party. 
Arnold  v.  Pawtuxet  Valley  Water  Co., 
18  R.  I.  189. 

1.  Spielman  v,  Flynn,  19  Neb.  342; 
Hammerslough  v.  Hackett,  30  Kan. 
64;  Meakings  v,  Cromwell,  i  Sandf. 
(N.  Y.)  698. 

2.  PubllcDocTunentlntheHandsofPrl- 


North  Carolina, — i  N.   Car.  Code  vate  Person. — Where    a    public  docu- 

1883,  p.  227,  ^  578 ;  c.  33,  §  1373.  ment  comes  into  the  hands  of  a  private 

North  Dakota. — Rev.  Code   North  individual  and  he  refuses  to  deliver  it, 

Dakota  1895,  4  5^44*  ^"  attachment  will  issue  to  compel  him 

Ohio. — Rev.  Stat,  of   Ohio,  vol.  2,  to  do  so. 

^§  5289,  5290.  A  defendant  is  entitled  to  an  inspec- 

Oklahoma. — Stat,  of  Oklahoma  1893,  t*on  and   copy  of  an   assignment  of 


c.  66,  ^  380,  381. 

Oregon.  —  Hill's  Ann.  Laws  (Ore 
gon),  vol.  I,  p.  468,  ^  521. 

Pennsylvania,  —  i  Brightly's  Pur 
don's  Dig.,  p.  813,  art.  i. 

Rhode  Island. — Gen.  Laws  of  R.  I 
1896,  c.  244,  ^  47. 


plaintiff's  bond  declared  on  and  made 
under  an  order  of  court,  and  also  to  a 
copy  of  the  order,  to  enable  him  to  pre- 
pare for  trial ;  the  fact  that  it  is  a  record 
of  the  court  makes  no  difference,  be- 
cause such  orders  are  not  entered  in  one 
clerk's  office,  but  **  are  scattered  over 


South  Carolina. — Code  Civ.  Pro.,  §    the  whole  state."     Lovell  v,  Clarke, 
389.  7  How.  Pr.  (N.  Y.  Supreme  Ct)  158. 
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subject  of  discovery,  and  an  order  for  their  production  and 
inspection  will  be  granted  almost  as  a  matter  of  course,  because 
the  books  belong  equally  to  both.^  So,  in  a  proper  case,  produc- 
tion and  inspection  have  been  ordered  of  books  of  an  individual^ 
or  of  a  corporation,'  books  in  the  hands  of  a  receiver,*  books  of 
an  agent,*  and  of  a  trustee.*  So  production  or  inspection  may 
be  ordered  of  a  bond  "^  or  other  instrument  sued  on,*  of  a  deed,* 
of  letters,^^  and  of  telegrams.** 

b.  Other  Subjects  of  Production  and  Inspection. — It 

has  been  held  that  no  order  can  be  made  for  an  inspection  of 
merchandise  which  forms  the  subject-matter  of  the  action.**  So 
an  application  to  inspect  machinery  in  aid  of  an  action  for  per- 
sonal injuries  has  been  denied.*'     And  an  application  to  inspect 

1.  Higgins  r.  Bishop,  la  N.  Y.  Leg.  Ing  v.  Field  (Supreme  Ct),  18  N.  Y. 

Obs.  137 ;  Stcbbina  v.  Harmon,  17  Hun  Supp.  918. 

(N.  Y.)  445 ;  Kelly  v,  Eckford,  5  Pftigc  7.  Holmes  v.  Cornell,  7  N.  Y.  Wkly. 

(N.  Y.)548.    SeealK)  Rigdonv.Con-  Dig.  375;    McGibboney    v.  Mills,   13 

lev,  31   111.  App.  630,  aff^d  in  141  IIL  Ired.  (N,  Car.)  163. 

565.  PHotocnidile  CoplM.— The  applicant 

jU  Any  Btaceof  AettOB. — The  produc-  may  be  allowed  to  inspect  a  photo- 

tion  of  partnership  books  and  papers  graph  of  the  bond.    Holmes  v.  Cor- 

will  be  compelled  upon  the  application  nell,  7  N.  Y.  Wkly.  Dig.  375. 

of  either  party  at  any  stage  of  the  suit.  S.  Hepburn  v.  Archer,  20  Hun  (N. 

Kelly  V.  Eckford,  5  Paige  (N.  Y.)  548;  Y.)  535;  Smith  v.  Seattle,  etc.,  R.  Co. 

Stebbins  v.  Harmon,  17  Hun  (N.  Y.)  (Supreme  Ct.),  41  N.  Y.  St.  Rep.  672. 

445.  ».  Jackson  v.  Jones,  3  Cow.  (N.  Y.)  17. 

ActlOBagalnitOiiePaitiiflr. — Although  10.  Liver  more  r.  St.  John,  4  Robt 

as  a  general    rule    discovery   of  the  (N.  Y.)  12;  Travers  v,  Satterlee  (Su- 

books  of  a  partnership  will  not  be  per-  preme  Ct.),  22  N.  Y.  Supp.  118. 

mitted  in  an  action  against  one  of  the  11.  Phelps  v.  Atlantic,  etc.,  Tel.  Co., 

partners,  yet  under  peculiar  circum-  46  Wis.  266;  E%  p.  Brown,  72  Mo.  83. 

stances  it  has  been  held   permissible.  IS.  Ansen  v.  Tuska,  z  Robt.  (N.  Y.) 

Martine  v,  Albro,  26  Hun  (N.  Y.)  559.  663. 

8.  Petrie  v,  Muskegon  Circuit  Judge,  IS.  Cooke  v,  Lalance  Grosjean  Mfg. 

90   Mich.    265;    Bundschu    v.   Simon  Co.,  3  Civ.  Pro.  Rep.  (N.  Y.  Supreme 

(Supreme  Ct.),  23  N.  Y.  Supp.  714, 23  Ct.)  332.    In  this  case  an  order  for  the 

Civ.  Pro.  Rep.  (N.  Y.)  80;  Babbitt  v.  examination  of  plaintiff  before  trial  was 

Crampton,  i  Civ.  Pro.  Rep.  (N.  Y.  obtained  by  defendant,  and  plaintiff's 

Supreme  Ct.)  169.  attorney  thereupon,  on    his    affidavit 

8.  Forsyth  ComVs  v,  Lemly,  85  N.  that  he  could  not  cross-examine  his 

Car.  341;  Rutter  t;.  Germicide  Co.,  70  client  in  the  examination  before  trial, 

Hun  (N.  Y.)  403;    Hart   v,  Ogdens-  nor    comprehend    such    examination, 

burg,  etc.,  R.  Co.,  69   Hun  (N.  Y.)  without    an    inspection    of   a   certain 

497;   Matter  of   Martin,  62  Hun  (N.  machine   by   which   plaintiff  received 

Y.)   557;   Kirkpatrick   v.   Pope   Mfg.  the    injuries    sued    for,    after    notice 

Co.,  6x   Fed.  Rep.  46;  Union  Paper  to    defendant's    attorney  procured  an 

Collar  Co.  v.  Metropolitan  Collar  Co.,  order  for  defendant  to  allow  plaintiff's 

3  Daly  (N.  Y.)  171 ;  Burden  v.  Burden,  attorney    to    inspect   certain  machine 

23  N.  Y.  Wkly.  Dig.  289.  before  an  examination  of  plaintiff  was 

4.  Fowler's    Petition,    9    Abb.     N.  had.     It  was  held  that  there  was  neither 

Cas.  (N.  Y.  Supreme  Ct.)  268.  power  nor  discretion  in  the  court  to 

6.  Nichols  V.  McGeoch,  78  Wis.  360;  assist  plaintiff's  attorney  by  ordering 

Duff  V,  Hutchinson,  19  N.  Y.  Wklv.  such  inspection ;  that  such  an  exercise 

Dig.  20;  Manley  v,  Bonnel,  11   Abb.  of  power  would  be  a  usurpation  of  au- 

N.  Cas.  (N.  Y.  Super.  Ct.)  123.  thority  to  search  and  Inspect  the  pri- 

6.  Elsworth  v.  HInton,  23  Abb.  N.  vate  premises  ofacitijen  in  a  manner 

Cas.  (N.  Y.  Supreme  Ct)  374;  Hard-  and  for  a  purpose  not  tolerated  bylaw. 
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machinery  in  aid  of  an  infringement  suit  was  also  denied,  but 
the  court  intimated  that  the  application  would  have  been  granted 
if  there  had  been  evidence  tending  to  show  an  infringement.* 

2.  Pnrpoaes  for  Whioh  Prodaotion  and  Inspection  may  be  Had — a. 
Statutory  Provisions. — The  statutes  governing  this  question 
vary  widely  in  their  phraseology.  Many  of  the  statutes  provide 
for  an  inspection  of  writings  "  containing  evidence  relating  to 
the  merits  of  the  action  or  defense  therein."  *  Others  provide 
for  the  production  of  writings  relating  "  to  the  merits  of  the 
action  or  the  defense  therein."  ^  So  some  of  the  statutes  provide 
for  the  production  of  writings  **  which  shall  contain  evidence 
pertinent  to  the  issue,"  *  or  which  are  "  material  in  the  cause.*** 
Others,  writings  which  shall  contain  evidence  pertinent  to  the 
issue  or  relative  to  the  matters  in  dispute  between  the  parties* 
to  be  used  as  evidence  at  the  trial  of  such  cause  or  causes.* 
Others,  writings  which  shall  contain  evidence  pertinent  to  the 
issue  in  cases  and  under  circumstances  where  production  might 
be  compelled  under  the  rules  of  a  court  of  chancery.'' 

1.  Dobson    V.     Graham,    49     Fed.        South  Dakota, — Session  Laws  1890, 
Rep.  17.  c.  105  (re-enacting  Comp.  Laws  Dak. 

2.  Aritona. — Rev.  Stat,  of  Arizona    1887,  $  5351). 

1887,  p.  329,  §  37.  Washington. '-'W\V%  Stat.,  vol.  3,  § 

California,  —  Code    of    Civ.    Pro.  1686. 

(Newmark),  §  1000.  Wisconsin. — Sanborn  A  B.  Stat,  of 

Coioratio .—-Code  of  Pro.  (Colo.),  p.  Wisconsin,  vol.  2,  p.  2155,  §  4183. 

693,^355.  Wyoming.  —  Rev.     Stat,    of    Wyo- 

Indiana.  —  Rev.  Stat,    of    Indiana  ming  1887,  p.  598,  ^  2638. 

1894,  P*  '^>  $488.  8.  Arkansas.  —  Sandel  &  Hill's  Ar- 

Kansas.  —  Gen.    Stat,    of    Kansas  kansas  Dig.  1894,  ^  2896. 

1889,  vol.  2,  §  4463.  Michigan. — Howell's  Ann.  Stat,  of 

Minnesota.  —  2    Minn.    Rev.  Stat.  Michigan,  ^  641 1. 

1894,  p.  1559,  §  5750.  Missouri.  —  Rev.  Stat,  of  Missouri 

Mississippi.— i^ode  1893,  §  937.  1889,  §  2177. 

Missouri. — Rev.  Stat,  of   Missouri  4.  Florida.  —  Rev.  Stat,  of  Florida 

1889,^2181.  1892,  §  II 15. 

Montana. — Codes  1895,  ^^1. 3,  $  1810.  Illinois. — Starr  &  Curtis *8  Ann.  Stat. 

Nebraska. — Consol.    Stat,    of    Ne-  (111.),  vol.  1,  c.  51,  }  1080. 

braska  1893,  c.  4,  ^^  4914,  4915-  North  Carolina,  —  Code  of  North 

Nevada. — Gen.  Stat,  of  Nevada  1885,  Carolina,  vol.  i,  c.  33,  $  1373. 

c.  8,  §  426.  Pennsylvania. — Brightlj's  Purdon's 

New  yersey. — Revision  N.  J.,"Prac-  Dig.,  vol.  i,  p.  813,  art.  i. 

tice,"  }  157.  5.  A(?ivi\ffi7«a.— Garland's  Rev.  Code 

New    Tork. — N.  Y.   Code  of  Civ.  of  Louisiana  1894,  P-  '40- 

Pro.,  vol.  I,  §  803.  6.  Rev.  Stat,  of  District  of  Colum- 

North    Carolina. — N.    Car.   Code,  bia,  p.  219,  §  30. 

vol.  I,  p.  227,  ^  578.  7.   Connecticut. — Gen.  Stat,  of  Con- 

North  Dakota. — Rev.  Codes  North  necticut  1888,  p.  251,  ^  1060. 

Dakota  1895,  §  5644.                                ^  Delaware. — Rev.  Laws  of  Delaware, 

Oklahoma. — Stat,  of  Oklahoma  1893,'  ^^^'  i»  P«  799*  ^  I3' 

c.  66,  §  380.  Georgia.-— Cod^  of  Georgia  1882,  ^ 

Oilio.— Rev.  Stat,  of   Ohio,  vol.  3,  3508. 

^  5390.  Maryland. — Code  of  Maryland  1888, 

Oregon. — Hill's  Ann.  Laws   (Ore-  vol.  a,  art.  75,  §  94. 

gon),  vol.  I,  p.  468,  §531.  Ohio. — Rev.  Stat,  of  Ohio,  ^   5389. 

South    Carolina,-^odt  Civ.  Pro.,  Wyoming. — Rev.  Stat,  of  Wyoming 

k  389.  1887,  i  3637. 
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In  some  jurisdictions  the  statutes  provide  for  production  of 
writings  "  to  be  used  as  evidence  on  the  trial  of  the  action,"*  or 
writings  "  containing  material  evidence  **  for  the  applicant,*  and 
in  one  state  the  statute  authorizes  "  a  discovery  from  the  other 
party  of  any  matters  material  to  the  issue  of  such  suit."' 

So  in  some  jurisdictions  it  is  expressly  provided  by  rules  of 
court  that  an  inspection  may  be  ordered  for  the  purpose  of 
enabling  the  applicant  to  frame  his  pleading  * 

d.  To  Aid  in  Framing  Pleadings — (i)  Declaration  or  Com- 
plaint.— At  Common  Law  the  right  to  a  production  and  inspection  of 
writings,  to  enable  a  party  to  frame  his  declaration,  was  restricted 
to  a  production  and  inspection  of  the  instrument  sued  on.*  Any 
other  writings  in  the  adverse  party's  possession  he  could  not  be 
compelled  to  produce.*  According  to  the  English  practice  this 
right  was  exercised  solely  on  the  ground  that  the  instrument  in 
question  was  left  with  the  party  required  to  furnish  it,  as  a 
trustee  for  the  other,''  and  the  motion  would  be  denied  where  a 
counterpart  had  been  retained  by  the  party  applying  for  inspec- 
tion.®  But  in  this  country  production  of  an  instrument  consti- 
tuting the  cause  of  action  has  been  required  where  a  counterpart 
retained  by  the  applicant  had  been  accidentally  lost.* 

Under  Rules  of  Conrt. — Under  the  rules  of  court  mentioned,  the 
right  to  inspection  is  not  restricted  to  the  inspection  of  a  writing 
which  is  the  basis  of  the  action.  The  rules  especially  authorize 
an  inspection  of  "  any  "  writings  in  the  adverse  party's  possession 
or  control  which  may  be  necessary  to  enable  the  applicant  to 
frame  his  complaint,  and  these  rules  have  been  enforced  by 
numerous  decisions.*® 

United  States, — Rev.  Stat,  of  U.  S.  more  than  an  accidental    loss    of    a 

1878,  $  724.  counterpart  once  existing,  it  is  difficult 

1.  Code  of  West  Virginia  1887,  c.  130,  to  perceive.  If  the  courts  go  upon  the 
4  43.  analogy  to  equitable  relief,  accident  Is 

2.  Code  of  Virginia  1887,  ^  3371.  as  plain  a  ground  as  trust.    This  court 
8.  Milliken   &    Vt'rtree»*s   Code  of  have  certainly,  in  practice,  been  con- 
Tennessee  1884,  J  4649.  fined  to  neither  ground." 

4.  N.  Y.  Supreme  Ct.  Rule  18;  10.  Manley  v.  Bonnel,  11  Abb.  N. 
Wisconsin  Circuit  Ct.  Rule  19.  Cas.  (N.  Y.  Super.  Ct.)   123;  Newman 

5.  Willis  v.  Bailey,  19  Johns.  (N.  f.  Newman,  20  N.  Y.  WklV.  Dig.  283; 
Y.)  268;  Wallis  V.  Murray,  4  Cow.  Livingston  t;.  Curtis,  54  How.  Pr.  (N. 
(N.  Y.)  399.  Y.  Supreme  Ct.)  370,  12  Hun   (N.  Y.) 

6.  Willis  V.  Bailey,  19  Johns.  (N.  121 ;  Williams  Mower,  etc.,  Co.  ?\  Ray- 
Y.)  268.  nor,   38  Wis.  132;  Veiller  r.  Oppen- 

7.  Wallls  V.  Murray,  4  Cow.  (N.  heim,  75  Hun  (N.  Y.)  21,  31  Abb.  N. 
Y.)  399;  Blakey  v.  Porter,  x  Taunt.  Cas.  (N.  Y.)  181;  Stillwell  r.  Priest, 
386;  King  x\  Kinu:,  4  Taunt.  666;  85  N.  Y.  649;  Ruberry  v.  Binns,  5 
Street  r.  Brown,  6  Taunt.  602.  Bosw.  (N.  Y.)  685;  Perrow  v.  Lindsay, 

8.  Wallls  V.  Murray,  4  Cow.  (N.  Y.)  52  Hun  (N.  Y.)  115 ;  Hofman  ?•.  Selxas, 
399;  Street  t'.  Brown,  6  Taunt.  602 ;  12  Misc.  Rep.  (N.  Y.  C  PI.)  3;  Rafferty 
Morrow  v.  Saunders,  i  Brod.  &  B.  x\  Williams,  50  N.  Y.  Super.  Ct.  66; 
318,  5  E.  C.  L.  94.  Mehesy  xk  Kahn,  50  N.  Y.  Super.  Ct. 

9.  Wallis  V,  Murray,  4  Cow.  (N.  Y.)  209. 

399,  in  which  the  court  said:  **Why        ▲pplloatton  of  Rule. — In  the  following 
this    trust    should    give    jurisdiction     instances  inspection  has  been  allowed 
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Under  sutatee. — Most  of  the  statutes,  as  already  seen,  do  not 
provide  in  so  many  words  that  inspection  or  production  of 
documents  may  be  had  to  aid  in  framing  the  complaint,  and 
whether  this  may  be  done  depends  entirely  on  the  construction 
thereof.  Under  a  statute  providing  for  the  production  of 
writings  pertinent  to  the  issue  in  cases  and  under  circumstances 
where  production  might  be  required  in  chancery,  it  has  been  held 
that  production  cannot  be  compelled  to  aid  in  framing  a  com- 
plaint.^ But  under  a  statute  authorizing  the  inspection,  in  an 
action  pending,  of  writings  containing  evidence  relating  to  the 
merits  of  the  action,  it  has  been  held  that  production  may 
be  required  of  writings  to  enable  the  applicant  to  frame  his 
complaint  * 

(2)  Answer  or  Counterclaim, — Under  the  rules  of  court  before 
mentioned  an  inspection  of  writings  may  be  ordered  to  aid  the 

to  enable  a  party  to  frame  his  com-  injuries.    Stillwell  t/.  Priest,  85  N.  Y. 

plaint  :  649. 

Accounting, — In  an  action  by  a  prin-  In  an  Action  for  Money  Due  under 

cipal  against  his  agent  for  an  account-  an    agreement    by  which    defendant 

ing,  inspection  with  copy  of  the  books  employed  plaintiff,  agreeing  that  his 

and  vouchers  of  the  agent.    Manley  compensation  should  be  a  certain  per 

V.   Bonnel,  11    Abb.  N.  Cas.    (N.  V.  cent,  of    the   profits  of  the  business, 

Super.  Ct.)  123.  inspection     of     defendant's     books. 

In  an  action  by  the  administrator  of  Veiller  v,  Oppenheim,   75   Hun  (N. 

a  deceased  partner  for  an  accounting,  Y.)  21. 

inspection  of  the  partnership  books  Bill  of  Particulars, — In  a  proper  case 

and  papers.     Newman  t;.  Newman,  20  the  court  has  power  to  order  a  discov- 

N.  Y.  Wkly.  Dig.  283.  ery  or  inspection  of  books  and  papers 

In  an  action  for  an  accounting  where  to  enable  plaintiff  to  frame  a  bill  of 

the  object  was  to  set  aside  a  settlement  particulars,  Prince  v,  Currie,  2  How. 

that  had  been  obtained  from  the  plain-  Pr.  (N.  Y.  Supreme  Ct.)  119;  but  it 

tiff's  deceased  husband  when  he  was  has  been  held  that  a  discovery  of  ac- 

sick  and  feeble,  inspection  of  the  books  count  books  in  the  possession  or  under 

of  the  firm  of  which  the  plaintiff's  the  control  of    defendant    cannot  be 

husband  and  the  defendant  were  mem-  ordered  for  the  purpose  of  enabling 

bers.     Livingston  v.  Curtis,  54  How.  plaintiff  to  serve  a  bill  of  particulars 

Pr.  (N.  Y.  Supreme  Ct.)  370^  12  Hun  requested  by  defendant.    Mcllhanney 

(N.  Y.)  121.  V,  Magie,  12  Civ.  Pro.  Rep.  (N.  Y. 

Inspection  of  Instrument  Sued  On, —  Supreme  Ct.)  27. 

A  party  is  entitled   to  a  copy  of  an  1.  Paine  v,   Warren,  33  Fed.  Rep. 

instrument    sued  on  though  he    may  357;  Frank  t;.  Frank,  i  Houst.  (Del.) 

recollect   the   general   tenor  thereof.  245;  Smithson  t;.  Stanton,  7  D.  C.  6. 

Perrow  v.  Lindsay,  52  Hun  (N.  Y.)  See  also  Jacques  v,  Collins,  2  Blatchf. 

115.  (U.  S.)  23,  which  tends  to  support  this 

To    Ascertain   the  Amount  to   Sue  view. 

For. — Discovery  is  permissible  to  en-  2.  Justice  v.  Newbern  Nat.  Bank,  83 

able  plaintiff  to  ascertain  the  amount  N.   Car.  8.     In  this  case    the    court 

for  which  he  may  ask  judgment.     Hof-  seems  to  rely  in  a  large  measure  for 

mani;.  Seixas,  z2Misc.  Rep.(N.  Y.  C.  its  decision  on   the  practice  in  New 

PI.)  3.  York  state  under  a    similar  statute. 

In  Action  for  Personal  Injuries, —  But  the  court,  in  arriving  at  its  conclu- 

In   an   action    for  personal    injuries,  sion,  overlooked  the  existence  of  the 

caused    by  a  defective    billboard   on  Supreme    Court    rule    in   that    state 

defendant's  premises,  discovery  of  a  expressly  authorizing  a  discovery  of 

contract  to  show  a  joint  liability  on  writings  to  assist  in   framing   plead- 

the  part  of  defendant  for  plaintiff's  ings. 
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defendant  in  framing  his  answer^  or  counterclaim.*  And  the 
right  to  a  production  of  writings  to  assist  in  framing  an  answer 

has  been  upheld  under  a  statute  providing  that  production  may 
be  required  of  any  writings  material  to  the  just  determination  of 
a  cause  pending.' 

LiiDlutioB  of  Bight. — Though  discovery  may  be  ordered  to  assist 
defendant  to  the  facts  without  which  he  cannot  frame  an  answer 

1.  Mora  v.  McCredy,  a  Bosw.  (N.  fendant  to  furnish  a  bill  of  particulars. 
Y.)  669;  Inyo  Conpol.  Min.,  etc.,  Co.  Brevoort  v.  Warner,  8  How.  Pr.  (N. 
V,  i'hcby,  49  N.  Y.  Super.  Ct.  392;  Y.  Supreme  Ct.)  321;  Cornish  v. 
Wes«;on  V.  Judd,  I  Abb.  Pr.  (N.  Y.  C.  Wormser,  17  Civ.  Pro.  Rep.  (N.  Y. 
PI.)  254;  Stanton  r.  Delaware  Mut.  Supreme  Ct.)  282. 
Ins.  Co.  2  Sandf.  (N.  Y.)662:  Terry  The  Right  as  het-ween  Codefendants, 
T'.  Ruiiel,  12  N.  Y.  Leg.  Obs.  138;  — One  defendant  cannot  have  an  order 
Kraus  v.  Sentinel  Co.,  62  Wis.  660,  on  another  defendant  to  produce  doc- 
where  it  was  held  that  the  rule  of  uments  to  support  a  cause  of  action 
court  authorizing  an  inspection  of  set  up  in  his  answer  against  the  code- 
writings  in  the  adverse  party's  pos-  fendant,  where  such  cause  of  action  is 
session  or  control  to  aid  in  framing  independent  of  the  complaint.  Raf- 
his  answer  was  not  in  conflict  with  or  ferty  v.  Williams,  34  Hun  (N.  Y.)  544. 
superseded  by  a  statute  subsequently  S.  Brevoort  v.  Warner,  8  How.  Pr. 
enacted  which  authorized  an  mspec-  (N.  Y.  Supreme  Ct.)  321,  in  which  it 
tion  of  writings  in  the  control  of  the  was  held  that  in  an  action  on  a  book 
adverse  party  **  which  may  be  neces-  account  for  goods  sold  and  delivered 
sary  to  enable  the  applicant  to  frame  to  defendant  by  the  assignors  of  plain- 
his  •  •  •  answer,"  and  that  "since  tiff,  where  defendant  set  up  a  counter- 
the  statute  the  rule  is  just  as  neces-  claim,  and  was  required  to  give  partic- 
sary  as  it  was  before  in  such  a  case.'*  ulars,  and  moved  for  the  production  of 

Axqidlcatlons  of  fhe  2^<b-^Instrument  the  books  and  papers  of  the  assignors, 

Sfird  Oh. — Where  an  instrument  that  alleging  that  he  could  not  give  dates 

is  an  undertaking  in  the  possession  of  and  items  of  his  counterclaim  without 

plaintiff  was  set  out  or  referred  to  in  such  inspection,  and  plaintiff  admitted 

the  complaint,  and    defendant  is  in  possession  of  the  books,  defendant  was 

doubt  as  to  the  correctness  of  what  pur-  entitled  to  sworn  copies  of  the  entries 

ports  to  be  a  copy  in  the  complaint,  he  of  the  credits  to  defendants  on  the 

may  demand  an  inspection  before  an-  books. 

swer,  and  if  it  is  refused  the  court  will  Albany  Brass,  etc.,  Co.  r.  Hoffman, 

order  its  production.    Wesson  v.  Judd,  12  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

I  Abb.  Pr.  (N.  Y.  C.  PI.)  254.  167,  afirmed  in  86  Hun  (N.  Y.)620, 

Accounts  and  Voucher s.^yThere  an  in  which  it  was  held  that  a  def end- 
action  is  brought  to  recover  a  balance  ant  who  has  a  claim  against  a  plaintiff 
alleged  in  the  complaint  to  have  been  for  commission  upon  sales,  the  particu- 
received  by  defendant  as  plaintiff's  lars  as  to  which  are  contained  in  books 
agent,  and  the  complaint  refers  to  ac-  or  documents  in  exclusive  possession 
counts  rendered  by  defendant,  he  is  of  the  plaintiff,  is  entitled  to  an  in- 
entitled  to  the  accounts  and  vouchers  spection  of  such  books  or  documents 
to  enable  him  to  frame  his  answer,  in  order  to  obtain  the  necessary  infor- 
Inyo  Consol.  Min.,  etc.,  Co.  v,  Pheby,  mation  to  enable  him  to  state  the 
49  N.  Y.  Super.  Ct.  392.  amount  of  his  counterclaim  with  ac- 

Libel. — Inspection  may  be  ordered  curacy, 
even  in  a  libel  case  and  against  the  ob-  Production  of  books  cannot,  however, 
jection  that  it  will  tend  to  criminate  be  required  to  enable  a  defendant  to 
plaintiff  if  he  does  not  urge  such  objec-  frame  a  counterclaim,  unless  it  is 
tion  under  oath  as  a  personal  privilege,  shown  that  plaintiff  keeps  such  books, 
and  where  it  is  not  apparent  that  uie  and  that  some  entries  therein  will  far- 
inspection  would  tend  to  criminate,  nish  the  evidence  whldh  defendant  de- 
Kraus  v.  Sentinel  Co.,  62  Wis.  660.  sires.     Frowein  v,  Lindhelm,  25  Abb. 

Bill  of  Particulars, — An  order  for  N.  Cas.  (N.  Y.  Supreme  Ct.)  87. 

production  may  be  made  to  enable  de>  t.  Lay  v.  Wissman,  36  Iowa  305. 
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with  safety  to  his  right,  it  is  not  intended  to  protect  him  from 
answering  untruthfully,  or  to  inform  him  how  fully  he  may  have 
furnished  the  applicant  with  the  means  of  disproving  the  answer 
which  he  may  intend  to  interpose.^ 

(3)  Reply, —  In  New  York  the  plaintiff  is  entitled  to  a  discovery 
of  writings  to  aid  him  in  framing  an  answer  to  any  pleading  of 
the  defendant,*  and  in  Wisconsin  he  is  entitled  to  an  inspection 
of  writings  to  enable  him  to  frame  his  reply.* 

c.  To  Aid  in  Preparation  for  Trial. — The  provisions  of 

all  the  statutes  relating  to  production  and  inspection  of  books, 
papers,  and  documents,  it  is  apprehended,  are  broad  enough  to 
authorize  an  order  for  production  or  inspection  to  enable  the 
applicant  to  prepare  for  trial.  < 

In  Aid  of  Cause  of  Action. — Production  and  inspection  of  writings  in 
the  possession  or  under  the  control  of  the  adverse  party  may  be 
ordered  to  aid  the  plaintiff  in  proving  his  cause  of  action.*   So  a 

1.  Mora  V.  McCredj,  2  Bosw.   (N.  tlon  on  a  contract,  plaintifT  is  entitled 
Y.)  669.  to  an  order  for  production  of  the  du- 

2.  N.  Y.  Supreme  Ct.  Rule  18.  plicate  thrreof  if  he  has  no  other  means 
Eeply. — Inspection  will  be  ordered  to  of  showing  its  execution  than  by  pro- 
aid  plaintiff  in  framing  reply.     Steb-  duction.  Smith  i'.  Seattle,  etc.,  R.  Co. 
bins  V,  Harmon,  17  Hun  (N.  Y.)  445.  (Supreme  Ct.),  41  N.  Y.  St.  Rep.  672. 

8.  Wisconsin  Circuit  Ct.  Rule  19.  Corporate  Books. — In  an  action  by  a 
4.  Stichter  v,  Tillinghast,  43  Hun  bondholder  to  prevent  the  consolida- 
(N.  Y.)  95;  Douglas  v.  Delano,  20  N.  tion  of  the  corporation  with  a  foreign 
Y.  Wkly.  Dig.  85;  Powers  w.  Elmen-  company,  an  open  commission  was 
dorf,  4  How.  Pr.  (N.  Y.  Supreme  Ct.)  granted  to  examine  an  officer  of  the 
60;  Mason  v.  Smith  (Supreme  Ct.),  2  company  who  refused  to  allow  the 
N.  Y.  Supp.  355 ;  Smith  v.  Seattle,  etc.,  books  of  the  company  to  be  examined, 
R.  Co.  (Supreme  Ct.),  16  N.  Y.  Supp.  and  an  order  for  discovery  thereof  was 
417,41  N.  Y.  St.  Rep.  672;  Matter  of  granted.  Hart  v,  Ogdensburg,  etc., 
Martin,  62  Hun  (N.  Y.)  557;  Rutter  v.  K.  Co.,  69  Hun  (N,  Y.)  497. 
Germicide  Co.,  70  Hun  (N.  Y.)  403;  In  an  action  by  preferred  stockhold- 
Hart  V,  Ogdensburg,  etc.,  R.  Co.,  69  ers  of  a  corporation  to  compel  the 
Hun  (N.  Y.)  497 ;  Ahlymeyer  v,  Healy  payment  of  dividends  and  for  an  ac- 
(C.  PI.),  12  N.  Y.  St.  Rep.  677;  Am-  counting,  plaintiffs  are  entitled  to  an 
sinck  V.  Northrop,  z  Civ.  Pro.  Rep.  (N.  examination  of  defendants'  books  to 
Y.C.  PI.)  180,  note;  Board  of  Education  show  improper  appropriation  of  de- 
V,  King,  7  Civ.  Pro.  Rep.  (N.  Y.  Su-  fendants'  property.  Rutter  v.  Oerml- 
preme  Ct.)  64;  Bundschu  v,  Simon  cide  Co.,  70  Hun  (N.  Y.)ao3. 
(Supreme  Ct.),  23  N.  Y.  Supp.  714,  23  In  an  action  to  set  aside  a  chattel 
Civ.  Pro.  Rep.  (N.  Y.)  80;  Duff  v,  mortgage  and  an  assignment  for  the 
Hutchinson,  19  N.  Y.  Wkly.  Dig.  20;  benent  of  creditors  alleged  to  contain 
Lord  V.  Spielman,  13  Misc.  Rep.  (N.  fraudulent  preferences,  plaintiffs  are 
Y.  C.  PI.)  48;  Rigdon  V,  Conley,  31  entitled  to  an  examination  of  defend- 
Ill.  App.  630,  affirmed  in  141  111.  565 ;  ants'  books  to  show  that  the  indebted- 
Boyce  v.  Super,  35  W.  N.  C.  (Pa.)  339;  ness  secured  hj  the  instruments  men- 
State  V.  Allen,  5  Kan.  214 ;  Phelps  v,  tioned  was  nctitious.  Bundschu  v, 
Atlantic,  etc,  Tel.  Co.,  46  Wis.  266;  Simon  (Supreme  Ct.),  23  N.  Y.  Supp. 
Kirkpatrick  v.  Pope  Mfg.  Co.,  61  Fed.  714,  23  Civ.  Pro.  Rep.  (N.  Y.)  80. 
Rep.  46;  McLeod  v,  Bui  lard,  84  N.  Unauthorized  LetUr  of  Ag^nt  Modi- 
Car.  515;  Forayth  Com'rs  v,  Lemly,  /yi'ii^  Caj»/r<ic/.— Where  a  petition  for 
85  N.  Car.  341 ;  Austin  v.  Secrest,  91  discovery  shows  that  plaintiffs  sold 
N.  Car.  214;  Arnold  v.  Pawtuxet  goods  to  defendants,  and  that  plaintiffs' 
Valley  Water  Co.,  18  R.  I.  189.  agent  afterwards  wrote  a  letter  to  de- 
ApldlealliQaa  of  tbe  Rtfie. — In  an  ac-  fendants  which,  they  claimed,  modified 
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production  or  inspection  may  be  ordered  to  enable  the  defendant 
to  make  out  his  defense.* 

3.  When  Production  or  Inipection  will  be  Denied — Piihing  PnrpoMt. — 
An  order  for  production  or  inspection  will  be  denied  where 
the  application  appears  to  be  made  solely  for  fishing  purposes,* 
as,  for  instance,  to  ascertain  whether  the  applicant  has  a  cause  of 
action  *  or  defense,*  or  to  ascertain  the  names  of  persons  who 
should  be  made  parties,*  or  in  anticipation  of  a  defense.* 

the  contract  and  under  which  part  of  together  whereby  a  separate  account- 

the  goods  sold  were  returned,  and  that  ing   would    presumably   be    aifected. 

plaintiffs  knew  nothing  of -the  agent's  Germania   F.   Ins.    Co.    ?•.   Newajgo 

letter,    an    order    for    its  production  Circuit  Judge,  41  Mich.  258. 

should  be  made  if  defendants  make  no  2.  Brownell     v.     Gloversville   Nat. 

claim  that  it  contains  their  affirmative  Bank,  20  Hun  (N.  Y.)  517;  Lester  v. 

defense.  People,  150  111.  408;  Whitman  t».  Wel- 

Telegrams. — In  an  action  for  dam-  ler,  39  Ind.  515;   Opdjke  r.    Marble, 

ages  K>r  a  mistake  in  transmitting  a  44  Barb.  (N.  Y.)  64;  Cutter  ?>.  Pool, 

telegram,  it  is  within  the  discretion  of  54  How.  Pr.  (N.  Y.  C.  PI.)  311 ;  San- 

thc  court,  on  plaintiffs*  application,  to  ger  z\  Seymour,  42  Hun  (N.  Y.)  641 ; 

order  defendants  to  produce  the  ortg-  Herbert  v.  Spring,  i  Monthly  L.  Bui. 

inal  telegram  delivered  to  their  agents  (N.  Y.)  21 ;  Douglas  v,  Delano,  20  N. 

for  transmission,  or,  in  case  the  origi-  Y.  Wkly.  Dig.  85. 

nal  cannot  be  found,  letter-press  copies  In  an  action  to  recover  for  personal 

thereof.     Phelps  v.  Atlantic,  etc.,  Tel.  injuries  an  application  by  defendant 

Co.,  46  Wis.  266.  for  discovery  and  inspection  of  all  of 

1.  Union  Paper  Collar  Co.  v.  Metro-  plaintiff's  books  kept  by  him  as  physi- 

politan  Collar  Co.,  3  Daly  (N.  Y.)  171 ;  cian,  from  the  time  of  the  accident  and 

Germania    F.   Ins.   Co.   v.   Newaygo  for  two  years  prior  thereto,  to  ascertain 

Circuit  Judge,  41  Mich.  258;  Babbitt  the  value  of   and  receipts  from    his 

V,  Crampton,   i  Civ.   Pro.   Rep.   (N.  practice,  on  affidavit  that  the  plaintiff 

Y.   Supreme  Ct)     169;    Elsworth  v.  kept  and  still  keeps  books  containing 

Hinton,  23  Abb.  N.  Cas.   (N.  Y.  Su-  entries  which  would  tend  to  show  the 

preme  Ct.)  374.  amount  of  receipts  and  charges,  but 

Applicationfl  of  tlie  Stde. — In  an  action  which  does  not  describe  or  indicate 

for  infringement,  an  order  for  discov-  any  particular  book  or  books  of  which 

eryof  plaintiff 'shook  should  be  granted  discovery  should  be  made,  should  be 

where  there  is  reason  to  believe  that  denied,  as  it  is  a  fishing  examination 

an  inspection  will  show  that  its  sales  of  all  plaintiff's  books  to  find  evidence 

have   not  been    extensive  enough   to  of  the  falsity  of  plaintiff's  complaint  as 

make  the  subject-matter  of  the  trade-  to  the  extent  of  the  emoluments  of  his 

mark  valuable  as  an  article  of  merchan-  practice.   Mott  v.  Consumers'  Ice  Co., 

dise,  or  that  defendants  are  entitled  to  53  How.  Pr.  (N.  Y.  C.  PI.)  241. 

the  trade- mark  by  reason  of  prior  or  8.  Brownell    v.    Gloversville     Nat. 

contemporaneous  use  and  sales.  Union  Bank,  20  Hun  (N.  Y.)  517. 

Paper  Collar  Co.  v.  Metropolitan  Col-  4.  Herbert  v.  Spring,  i  Monthly  L, 

lar  Co.,  3  Daly  (N.  Y.)  171.  Bui.  (N.  Y.)  21;  Douglas  r.  Delano^ 

In  a  suit  by  a  foreign  insurance  20  N.  Y.  Wkly.  Dig.  85. 
company  upon  the  bond  of  an  agent  6.  Opdyke  v.  Marble,  44  Barb.  (N. 
it  was  held  proper  to  order  the  com-  Y.)  64,  in  which  it  is  said  that  the 
pany  to  produce,  as  necessary  to  the  names  of  the  parties  have  no  relation 
defense,  certain  alleged  contracts  be-  to  the  cause  of  action  or  its  merits,  and 
tween  itself  and  other  companies  for  are  therefore  not  matters  of  discovery, 
which  defendant  was  also  agent,  and  6.  Sanger  v.  Seymour,  42  Hun  (N. 
which  were  also  parties  to  the  bond  Y.)  641 ;  Cutter  v.  Pool,  54  How.  Pr. 
and  apparently  privies  to  all  dealings  (N.  Y.  C.  PI.)  311. 
to  which  it  related,  by  which  contracts  niutrattoiii. — ^Thus  where  the  plain- 
it  was  claimed  that  these  companies  tiff  moved  for  an  inspection  of  def end- 
constituted  an  underwriters'  agency  ant's  books  to  show  payment  or  non- 
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Title  of  Adverte  Party. — So  the  application  will  be  denied  if  it  is 
sought  to  discover  evidence  of  the  title  of  the  adverse  party,*  for 
the  rule,  as  generally  stated,  is  that  the  objects  to  be  inspected 
must  relate  to  the  maintenance  of  the  position  taken  by  the 
applicant,  and  not  that  of  the  opposite  party.* 

Immaterial  Matten. — The  application  will  be  denied  also  unless 
the  court  is  satisfied  that  the  discovery  is  pertinent  and  material 
to  the  claim  or  defense  of  the  party  seeking  the  remedy.^ 

Criminatory  Matten. — Or  if  the  discovery  sought  might  subject  the 
party  to  a  prosecution,  penalty,  or  forfeiture.* 

Privileged  Commnnioations. — Or  if  the  writings  are  privileged  because 
of  professional  confidence.^ 

Aotions  ol  Torts. — There  is  some  conflict  of  opinion  as  to  whether 
or  not  the  application  will  be  granted  in  aid  of  an  action  of  tort. 
One  decision  denies  altogether  the  right  of  discovery  in  aid 
of  an  action  of  tort.®  Discovery  has  also  been  refused  in  aid  of 
actions  of  slander''  or  libel.®  On  the  other  hdnd,  discovery  has 
been  allowed  in  an  action  of  libel,  where  it  was  not  apparent 
that  it  would  tend  to  criminate  the  adverse  party.®  And  the 
rule  laid  down  by  one  decision  is  that  discovery  will  be  granted 
in  aid  of  an  action  of  tort,  provided  it  will  not  tend  to  criminate 

payment  of  a  debt,  it  was  held  that  2.  Andrews  v.  Townshend,  2  Civ. 

the  defense  of  payment  was  a  fact  to  Pro.  Rep.  (N.  Y.  Super.  Ct.)  76. 

be  shown  by  the  defendant,  and  not  by  8.  Sanger    v.    Seymour     (Supreme 

the  party  applying  for  the  inspection.  Ct.)»  4  N.  Y.  St  Rep.  45I}  42  Hun  (N. 

Cutter  V,  Pool,  54  How.  Pr.  (N.  Y.  C.  Y.)  641.     See  also  infra,  IV.  4.  What 

PI.)  311.  Is  Requisite  to  Entitle  Party  to  Pro- 

1.  Mcakings  v.  Cromwell,  i  Sandf.  duct  ion  and  Inspection. 

(N.  Y.)  698;  Sanger  v,  Seymour,  42  4.  See  Lester  r.  People,  150  111.  408. 

Hun    (N.    Y.)   641;    Shoe,   etc.,    Re-  5.  Mott  %\  Consumers'  Ice  Co.,  52 

porter    Assoc,   v.    Bailey,    49  N.    Y.  How.  Pr.  (N.  Y.  C.  PI.)  148,  where  an 

Super.   Ct.   385,   in  which   the  court  application  for  discovery  and  inspec- 

said  :    **  Upon  an  application  for  a  bill  tion  of  a  physician's  books  was  denied, 

of  discovery,  the  rule  in  chancery  was  on  the  ground  that  they  contained  as 

that  the  plaintiff  might  have  a  discov-  part  of  his  records  information  derived 

ery  of  matters  neceasary  to  maintain  from  his  patients  which  is  of  a  privi- 

his  own  title,  as,  for  example,  deeds  leged  character. 

under  which  he  claimed.  But  he  was  6.  Smithson  r.  Stanton,  7  D.  C.  6. 
not  entitled  to  have  a  discovery  of  the  The  court,  in  this  decision,  ff7«  Glynn 
title  of  his  adversary,  from  whom  he  v.  Houston,  i  Keen.  329,  in  support  of 
sought  the  discovery  and  whose  title  he  its  ruling.  What  was  said  by  Lord 
denied.  It  was  only  when  the  plaintiff  Langdale  in  that  case  on  the  right  of 
was  entitled  to  a  discovery  of  deeds  or  discovery  in  aid  of  an  action  of  tort 
documents  for  the  purpose  of  estab-  was  purely  a  dictum,  although  the 
lishing  his  own  case  that  his  right  to  court  in  Smithson  v.  Stanton,  7  D.  C. 
such  discovery  was  held  to  be  not  af-  6,  seems  to  think  otherwise,  and  further- 
fected  by  the  circumstance  that  the  more  is  in  conflict  with  the  rule  sup- 
same  deeds  or  documents  were  also  ported  by  the  weight  of  authority  in 
evidence  of  the  defendants' case.  These  England. 

principles  have  not  been  abrogated  or  7.  Morgans.  Watson, 2  Whart.  (Pa.) 

changed  by  the  Code  of  Civil  Proce-  10. 

dure."     But  see  Seligman  v.  Real  Es-  8.  Opdyke  v.  Marble,  44  Barb.  (N. 

tate  Trust  Co,,  20  Abb.  N.  Cas.  (N.  Y.  Y.)  64. 

Supreme  Ct)  210.  9.  ICraust;.  Sentinel  Co.,  62  Wis. 660. 
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the  adverse  party,  or  render  him  liable  to  a  penalty  or  forfeiture.* 
Belay. — The  application  will  be  denied  where  the  party  applying 
is  guilty  of  laches  in  making  the  application  and  the  laches  is 
unexplained* 

Bad  Faith. — So  the  application  will  also  be  denied  if  made  in  bad 
faith.« 

4.  What  Is  Requisite  to  Entitle  Party  to  Prodnetion  and  Inspection 
— a.  Pendency  of  Suit. — Under  most  if  not  all  statutes  relating 
to  production  and  inspection  of  books,  papers,  and  documents 
the  pendency  of  an  action  is  a  condition  precedent  to  the  exer- 
cise of  the  right  to  production  and  inspection.* 

d.  Possession  or  Control   of  Writings   by  Adverse 

Party. — To  entitle  a  party  to  an  inspection  or  production  of 
such  writings  it  is  necessary  that  they  should  be  in  the  posses- 
sion or  control  of  the  adverse  party.*     The  statutes  relating  to 

1.  Moelling  v.  Lehigh  Coal,  etc.,  but  before  any  evidence  was  heard, 
Co.,9PhiIa.  (Pa.)  223,  where,  inanac-  the  defendants  moved  the  court  to 
tion  on  the  case  for  wrongful  cancel  la-  require  petitioner  to  produce  plans, 
tion  of  a  certificate  of  loan,  and  the  profiles,  etc.,  of  the  proposed  improve- 
transfer  of  the  loan  to  another  party  ment,  it  was  held  that  the  motion  was 
without  authority,  it  was  held  that  de-  not  made  too  late.  Tedens  Sanitary 
fendant  might  be  required  to  produce  Dist.,  149  111.  87. 

at  the  trial  the  books  and  papers  relat-  8.  Hooker  v.  Matthews,  3  How.  Pr. 

ing  to  the  transaction.     See  also  Tut-  (N.  Y.  Supreme  Ct.)  329.     As,  for  in- 

tle  If.  Mechanics',  etc.,  Loan  Co.,  6  stance,  where  the  application  is  plainly 

Whart.  (Pa.)  216.  made  for  delay. 

2.  Hooker  v.  Matthews,  3  How.  Pr.  4.  See  statutes  cited  infra j  IV.  4.  c. 
(N.  Y.  Supreme  Ct.)  329;  Jackson  t».  Materiality  and  Necessity  of  Writ- 
Ives,  22  Wend.  (N.  Y.)  637;  Jackling  in^. 

V.  Edmonds,  3  E.  D.  Smith  (N.  Y.)  Gen.    Stat,   of  Connecticut  1888,  i 

539;  Walmsley  v.  Nelson,  3  Abb.  N.  1060;   Comp.   Laws   of   New  Mexico 

&as.  (N.Y.  Supreme  Ct.)  127 ;  Schmidt  1884,  (  2090;  Gen.  Stat,  of  Massachu- 

T'.    Kiser,    75   Iowa  457;   Allison    v.  setts,  p.  971,  ^  40;  Rev.  Code  of   Iowa 

Vaughan,  40  Iowa  421.  1888,  ^  3685;    Milliken  &   Vcrtrees's 

What  Laches  Bnfflolent  to  Antbortso  Code  of  Tennessee,  ^  4649. 

Beftisal  of  Dlscoveiy. — Where  plaintiff  6.  Tackling  v.   Edmonds,  3    E.  D. 

had  allowed  his  claim  to  sleep  five  Smith  (N.  y  .)  539;  Case  v.  Banta,  9 

years,  and  defendant  had  been  exam-  Bosw.   (N.  Y.)  595;  Ahoyke  v,  Wol- 

ined  before  trial,  it  was  held  too  late  to  cott,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct) 

ask  discovery.     Walmsley  t».  Nelson,  3  49;  Woods  v.  DeFiganierc,  i  Robt. 

Abb.  N.Cas.(N.  Y.  Supreme  Ct.)  127.  (N.  Y.)  681;  Bradstreet  v.  Bailey,  4 

Where  a  motion  to  compel  a  plain-  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  233; 

tiff  to  produce  his  books  of  account  Hoyt  U.American  Exch.  Bank,  i  Duer 

for  the  purpose  of  being  inspected  and  (N.  Y.)  652;  National  Oleo  Meter  Co. 

copied  was  made  on  the  morning  of  v,  Jackson,  54  N.  Y.  Super.  Ct.  444; 

the  day  set  for  the  hearing  of  the  cause  Smithson  v.  Stanton,  7  D.  C.  6.     See 

in  Iowa,  and  plaintiff  resided  and  did  also  cases  cited  infra^  IV.  7.  c.  Pes- 

business  in  Chicago,  and  issues  in  the  session   or   Control  of  Writing  by 

case  had  been  made  up,  and  the  case  Adz'erse  Party. 

set  down  for  hearing  on  deposition  six  Courtmotiyo  *  PosaoMloii    SnfflolaBl.— 

months  previous  to  the  motion,  the  Absolute  possession  or  control  by  the 

motion  was  properly  denied.     Schmidt  party  is  not  necessary;   constructive 

V.  Kiser,  75  Iowa  457.  possession    will    be   sufficient.    Thus 

Where,  on  the  day  a  condemnation  production  may  be  compelled  from  de- 
proceeding  was  set  K)r  hearing  in  va-  fendant  within  a  reasonable  time,  al- 
cation,  and  after  the  jury  was  selected,  though  the   writings,  production   of 
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this  question  also  make  this  a  condition  precedent  to  the  right 
to  production  or  inspection.^ 

c.  Materiality  and  Necessity  of  Writings. — It  is  indis- 
pensably essential  to  this  right  that  the  production  or  inspection 
sought  is  material  to  the  cause  of  action  or  defense  of  the  party 
seeking  it  or  will  aid  him  in  framing  his  pleadings.*  So  also  the 
production  or  inspection  sought  must  be  necessary  to  justify  the 

which  is  asked,  are  in  the  hands  of  his  North  Dakota. — Rev.  Codes  of  N. 

ag:ent  in  a  foreign  country.     Eager  v.  Dakota  1895,  §  5^44- 

WiswaU,  2  Paige  (N.  Y.)  369.  Ohio.^K^v.  Stat.  Ohio,  vol.  3,  §§ 

1.  Arizona. — Rev.  Stat,  of  Arizona  5290,5292. 

1887,  p.  329,  ^  37.  Oklahoma. — Stat,  of  Oklahoma  1893, 

Arkansas. -—^ndel  &  Hill's  Arkan-  c.  66,  $380. 

sas  Dig.  1894,  P-  754»  ^  2896.  Ore^ron. — Hill's  Ann.  Laws  of  Ore- 

California  . —  Code    of    Civ.    Pro.  gon,  vol.  i,  p.  468,  §  521. 

(Newmark),  ^  1000.  Pennsylvania.  —  i    Brightly's   Pur- 

Colorado. ---Code  of  Pro.  of  Colora-  don's  Dig.,  p.  813,  art.  i. 

do,  p.  693,  ^  355.  Rhode  Is  land. -^en.  Laws  of  Rhode 

Delaware. — Rev.  Code  Laws  of  Del-  Island  1896,  c.  244,  §  47. 

aware,  vol.  i,  p.  799,  §  13.  South  Carolina. --Code  of  Civ.  Pro., 

District  of  Columbia. — Comp.  Stat.  \  389. 

Dist.  of  Columbia,  p.  219,  f  30.  South  Dakota. — Session  Laws  1890, 

Florida, — Rev.  Stat,  of  Florida  1892,  c.  105  (re-enacting  Comp.  Laws  Dak. 

*  1115.  1887,  ^  5251). 

Georgia.'-Code  of  Georgia  1882,  ^  ^//aA.— Comp.  Laws  of  Utah   1888, 

3508-  43905- 

/</aA(?.— Rev.  Stat.  Idaho  1887, 5  5991.  Vir^nia. --Code  of  Virginia  1887, 

Illinois.— StSirr  &  Curtis's  Ann.  Stat,,   p.  802,  §  3371 . 

vol.  I,  p.  1080,  c.  51.  Washiuffton. — Hill's  Stat,  of  Wash- 

Indiana. — Rev.  Stat.  Indiana  1894,  ington,  vol.  3,  ^  1686. 

p.  165,  4  487 ;  p.  166,  (  488.  West  Vir£^'nia.—Code  of  W.   Vir- 

lotva. — Rev.  Code  of  Iowa  1888,  p.  glnia  1887,  c.  130,  §  43. 

1192,  ^  3686.  Wisconsiu.-^Anb.  &  B.  Stat,  of  Wis- 

Kansas.^-Gen.  Stat,  of  Kansas  1889,  consin,  p.  2155,  ^  4183. 

▼ol.  2,  ^  4463.  Wyoming'. — Rev.  Stat,  of  Wyoming 

Louisiana. — Garland's  Rev.  Code  of  1887,  vol.  3,  p.  598, 6^  3637,  2638. 

Louisiana  1894,  p.  140.  United  States. — Kev.  Stat.  United 

Maryland.'-Code  1888,  vol.  3,  art.  States  1878,  p.  137,  $  734. 

75*  §  94-  '•  Sanger  v.  Seymour,  43  Hun  (N. 

Michigan. ^-2  Howell's  Ann.  Stat,  Y.)  6i.i;   Low  v.  Graydon,  14  Abb. 

p.  1662,  ^  64x1.  Pr.  (N.  Y.  Supreme  Ct.  )443;  Woods 

Minnesota. — 3  Minn.  Rev.  Stat  1894,  *'•  DeFiganierc,  35  How.  Pr.  (N.  Y. 

p.  1559,  $  5750.  Super.  Ct.)  523;  Stanton  v.  Delaware 

Ari>W.Tji>/(.— Code  1893,  $  937.  Mut  Ins.  Co.,  2  Sandf.  (N.  Y.)662; 

Missouri. — Rev.  Stat,  of    Missouri  Baileyt;.  Williams  Mfg.  Co.  (City  Ct.), 

1889,  vol.  I,  $(  3178,  3i8i.  9  N.   Y.  St  Rep.  §18;  CampbeU  v. 

Montana.  —  Montana    Codes     1895,  Hoge,  3  Hun  (N.  Y.)  308;  Holtz  v. 

Tol.  3,  $1810.  Schmidt,  34  N.   Y.    Super.    Ct.  38; 

Nebraska.  —  Consol.    Stat,    of  Ne-  Stichter  v.   Tillinghast,  43  Hun  (N. 

braska  1893,  ^'  4*  h  4914-  Y.)  95;  Pegram  v.  Carson,  10  Abb. 

Nevada.  —  Gen.    Stat,   of    Nevada  Pr.  (N.  Y.  Super.  Ct.)  340;   Davis  v. 

1895,  c*  S>  ^  4^  Dunham,  13  How.  Pr.  (N.  Y.  Supreme 

Nevf  ^ffrjcry.— Reyision  N.  J., "  Prac-  Ct.)  435 ;  Phelps  v.  Piatt,  54  Barb.  (N. 

tice,"  $  157.  Y.)  557;  New  England   Iron  Co.  v. 

New   Tork. — ^N.  Y.    Code  of  Civ.  New  York  Loan,  etc.,  Co.,  55  How. 

Pro.,  vol.  1,  $  803.  Pr.  (N.  Y.  Super.  Ct.)  351 ;  Keeler  v. 

Nortk   Carolina. — Code  of  N.  Car-  Dusenbury,  i  Duer  (N.  Y.)  660;  Lcs- 

olina  1883,  vol.  i,  p.  337,  \  578;  c.  33,  tcr  v.  People,  150  III.  408;  Ahlmeycr 

♦  1373-  I'-  Healy,  14  Daly  (N.  Y.)  388;  Cum- 
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court  in  ordering  it.*  The  remedy  must  be  indispensably  neces- 
sary,  and  not  merely  a  precautionary  measure  to  prevent  surprise 
at  the  trial  * 

d.  Demand. — Some  of  the  statutes  expressly  require  that  a 
demand  for  inspection  be  made  of  the  opposite  party,  and  provide 
that  the  demand  shall  be  in  writing  and  shall  specify  the  writing 
of  which  an  inspection  is  sought  with  sufficient  particularity  to 
enable  the  adverse  party  to  distinguish  it.'  In  any  event,  it  is 
advisable  to  make  a  demand  or  request  of  the  adverse  party, 
whether  the  statute  contains  any  express  requirement  to  that 
effect  or  not,  for,  by  analogy  to  the  old  chancery  rule  governing 
costs  on  bills  of  discovery,*  costs  will  not  be  allowed  the  party 
applying  for  inspection  in  the  absence  of  a  previous  request 
therefor.* 

mer  v.  Kent  Circuit  Judge,  38  Mich,  the  partjr,  its  production  should  not 

351 ;  Manp^e  v.  Guenat,  6  Whart.  (Pa.)  be  ordered    without   special   circum- 

X41 ;  Union  Paper  Collar  Co.  v.  Met-  stances.     If   it    is   attainable  hy  the 

ropolitan  Collar  Co.,  3  Daly  (N.  Y.)  examination  of  the  party  as  a  witness 

171 ;    Halstead  7^    Halsteacf,   3   Misc.  it    shall    also     be     refused,     except 

Rep.   (N.  Y.   Super.   Ct.)  618.     And  upon  some  special    ground.     Stalker 

see    statutes  cited    in  the  preceding  v.    Gaunt,     12    N.    Y,      Leg.    Obs. 

note  and  cases  cited  infra^  IV.  7.  «.  132;  Commercial   Bank  v.  Dunham, 

Aiie^atioHs  of  Materiality  and   Ne-  13  How.  Pr.    (N.   Y.    Supreme   Ct.) 

CCS  sit y.  541. 

1.  Bailey  T'.  Williams  Mfg.  Co.  (City  Where  an  order    for    discovery  is 

Ct.),9  N.  Y.  St.  Rep.518;  McAllister  asked  merely  to  enable  defendant  to 

:».  Pond,  15  How.  Pr.  (N.  Y.   Super,  answer,  it  will  be  denied  where  it  is 

Ct.)  299;  Bien  v.  Hellman,  2  Misc.  Rep.  made  manifest  that  the  defendant  can 

(N.Y.  Super.  Ct.)  168;  M'Keont'.  Lane,  have    no    defense    which    he  cannot, 

2  Hill  (N,  Y.)  520;  New  Englandlron  without  the  papers,   etc.,  sought  for, 

Co.  I'.  New  York  Loan,  etc.,  Co.,  55  set  up  in  due  legal  form  to  raise  the 

How.   Pr.    (N.    Y.   Super.   Ct.)   351;  proper  issues.     Mora  v.  McCredy,  3 

Charlick  v,  Flushmg  R.  Co.,  10  Abb.  Bosw.  (N.  Y.)  669. 

Pr.  (N.  Y.  Supreme  Ct.)  130;    Mar-  2.  Woods  v.  DeFiganiere,  1   Robt. 

rone  v.  New  York  Jockey  Club  (Su-  (N.  Y.)  681. 

premeCt.),i4N.Y.Supp.  199;  Pegram  8.  Kansas,  —  Rev.  Stat,   of   Kansas 

xf.   Carson,  10  Abb.  Pr.  (N.  Y.  Super.  1889,  4  4463. 

Ct.)    340;    Bridgman    r.   Scott    (Su-  Nebraska. — Consol.  Stat,  of  Nebras- 

preme  Ct.),  13  N.  Y.  Supp.  338;  Stan-  ka  1893,  k  4914;  Birdsall  r.  Carter,  5 

ton  V.  Delaware  Mut.  Ins.  Co.,  2  Sandf.  Neb.  517. 

(N.  Y.)  662 ;  Woods  f .  DeFiganiere,  So  the  Nebraska  statutes  require 
25  How.  Pr.  (N.  Y.  Super.  Ct.)  522;  notice  to  be  given  to  the  adverse  party 
Low  V,  Graydon,  14  Abb.  Pr.  (N.  Y.  to  produce  the  private  writing  in  his 
Supreme  Ct.)  443.  See  also  ca.ses  possession  before  evidence  of  its  con- 
cited  in  fray  IV.  7.  c.  Allegations  of  tents  can  be  produced;  the  notice  can 
Materiality  and  Necessity,  be  dispensed  with  in   case  the  party 

mustratlona. — Where  the  petitioner,  entitled  to  it  has  said  that  it  is  lost  or 

being  a  director  of  the  corporation  destrmred.     Barmby  v,  Plummer,  29 

against  which  a  discovery  is  sought.  Neb.  to. 

might  have  access  to  their  books  with-  Ohio. — Rev.  Stat,  of  Ohio,  ^  5290. 

out  discovery,  the  application  cannot,  Oklahoma, — Stat,  of  Oklahoma  1893, 

be  granted.     Charlick  r.  Flu.shing  R.  c.  66,  §  380. 

Co.,  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Wyoming. — Rev.  Stat,  of  Wyoming 

130.  1887,'  §  3638. 

If  the    object  of  the  discovery   is  4.  Sec  sufra^  II.  13.  Costs. 

plainly  attainable  by  competent  and  6.  Jenkins  v,   Bennett,  40  S.  Car. 

available  testimony  other  than  that  of  393;  Sehgmant'.  Real  Estate  Trust  Co., 
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e.  Notice. — So  also  the  statutes  usually  require  notice  to 
produce  writings,^  or  notice  of  the  motion  or  application  for 
production  or  inspection,  to  be  given  to  the  adverse  party.*  The 
object  of  requiring  notice  to  be  given  is  that  the  adverse  party 
may  not  be  taken  by  surprise,*  and  the  notice  must  specify  the 
writings  with  reasonable  certainty.* 

Beicription  Good  in  Part  and  Bad  in  Part. — If  the  notice  is  sufficient  as 
to  some  of  the  writings  production  of  which  is  sought,  it  is  no 
ground  of  objection  to  the  production  of  such  writings  that  other 
writings  mentioned  in  the  notice  are  not  described  with  sufficient 
particularity.* 

6.  Against  Whom  Froduotion  or  Inspection  may  be  Had. — In  accord- 


3o  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)         South  Dakota. — Session  Laws  1890, 
210.  c.  105  (re-enacting  Comp.  Laws    Da- 

1.  If'hrida.^Rev,  Stat,  of   Florida    kota  1887,  4  5351). 


1892,$  1 1 15. 

Georgia.— Cod^  of  Georgia  1882,  § 

3508- 

S.  Arizona. — Rev.  Stat,  of  Arizona 

1887,  p.  329*  §  37. 

California.— CoA^  Civ.  Pro.  (New- 
mark),  ^  1000. 

Colorado. — Code  of  Pro.  (Colo.),  p. 
692,  §  353. 

Delaware. — Rev.  Code  Laws  of  Del- 
aware, vol.  I,  p.  799,  6  13. 

Illinois.  —  Starr    &    C 


Stat.  (111.),  vol.  I,  c.  51,  p.  1080. 

Indiana. — Ind.  Rev.  Stat.  1894,  P* 
165,  ^  487 ;  p.  166,  ^  488. 

Kansas. — Gen.  Stat,  of  Kansas  1889, 
vol.  2,   4  4463. 

Maryland. — Code  1888,  vol.  2,  art. 

75.  k  94- 

Mississippi. — Code  1892,  ^  927. 

Missouri. — Rev.  Stat.  1889,  ^  2181. 


Virginia. — Code  Va.  1887,  i  337i' 

Washington,  —  Hill's  Stat,  vol.  2, 
§  1686. 

Wisconsin. — Sanborn  &  B.  Stat,  of 
Wisconsin,  vol.  2,  p.  2155,  4  4183. 

Wyoming: —  Rev.  Stat.  Wyoming 
1887,'  p.  598,  ^  2637,  2638. 

United  States.— Rev.  Stat,  of  U.  S. 
1878,  p.  137,  §  724. 

Bliode   bland — ^Notice  UnnecMsazy. — 

Under  a  statute  providing  that  when- 

Curtis's  Ann.    ever  either  party  to  a  proceeding  shall 


set  forth  in  writing  upon  oath  upon 
his  knowledge  or  belief  that,  the  op- 
posite party  is  in  the  possession  or 
control  of  some  document  to  which 
the  applicant  is  entitled,  such  opposite 
party  may  be  required  to  answer  upon 
oath  as  to  what  document  he  has 
so  relating  to  the  matter  in  dis- 
pute   between    the    parties;    no    no- 


Montana. — Montana  Codes  1895,  vol.     tice    of    the    application      is     neces- 


3,  §  1810. 

Nebraska. — Consol.  Stat,  of  Nebras- 
ka 1893,  c-  4«  ^  4914' 

Nevada. — Gen.  Stat,  of  Nevada  1885, 
c.  8,  ^  426. 

Nev}  Jersey. — Revision  New  Jersey, 
**  Practice,"  \  157. 

North  Carolina. — N.  Car.  Code 
1883,  vol.  I,  p.  227,  §  578;  c.  33,  §  1373. 

North  Dakota. — Rev.  Codes  of  N. 
Dakota  1895,  h  5644* 

Ohio.—Kev.  Stat,  of  Ohio,  vol.  2, 
^  5289,  5290. 

Oklahoma. — Stat,  of  Oklahoma  1893, 
c.  66,  4  380. 

Pennsylvania.  —  I  Brightly's  Pur- 
don's  Dig.,  p.  813,  art.  i ;  Rose  v. 
King,  5  Si  &  R.  (Pa.)  244. 

South   Carolina. — Code  Civ.    Pro., 

4389. 


sary  to  entitle  the .  applicant   to  the 
order.     Congdon  v.  Aylsworth,  16  R. 
I.  281. 
8.  Field  v.  Zemansky,  9  111.  App. 

479. 
4.  Rose  V.  King,  5  S.  &  R.   (Pa.) 

241 ;  Wills  V.   Kane,  2   Grant's   Cas. 

(Pa.)  47. 

6.  Forsyth  Com' rs  v.  Lemly,  85  N. 
Car.  341. 

If  the  notice  is  too  extensive  in 
range,  and  as  to  a  part  of  it  too  vague 
in  description,  the  court,  after  holding 
such  notice  good  in  part  and  bad  in 
part,  may  decline  to  require  an  imme- 
diate answer  and  continue  the  cause  to 
give  time  to  answer  so  much  of  the  no- 
tice as  has  been  adjudged  insufficient. 
Parish  v.  Weed  Sewing  Mach.  Co.,  79 
Ga.  682. 
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ance  with  a  well-settled  principle  in  chancery  practice  governing 
bills  of  discovery,  a  person  who  is  not  a  party  cannot  be  required 
to  produce  or  grant  inspection  of  books,  papers,  or  documents '} 
and  it  makes  no  difference  that  the  books,  documents,  or  papers 
are  important  to  the  suit.* 

BmJ  Party  in  Intereit. — It  has  been  held,  however,  that  production 
or  permission  to  inspect  may  be  required  where  such  person  is 
the  real  party  in  interest,  though  not  nominally  a  party.* 

Infants. — An  infant  plaintiff  or  defendant  in  an  action  cannot 
be  required  to  make  a  discovery  of  documents.* 

Co-operata  Offlo«n. — An  opportunity  to  inspect  books,  papers,  or 
documents  may  be  required  of  the  officers  of  a  corporation.^ 

Penona   in   BapreaentotiYe    Capaoity. — Persons    in    a   representative 

1.  Morgan  v.  Morgan,  i6  Abb.  Pr.  ProapeettTO   Party. — It    is    error   to 

N.  S.  (N.  Y.  C.  PI.)  291;  Davenbagh  grant  an  order  against  a  proapectiTe 

V.  M'Kinnie,  5C0W.  (N.  Y.)27;  Henry  defendant  requiring  a  production  of 

V,  Travelers'  Ins.  Co.,  35  Fed.  Rep.  writings  in  his  control  to  enable  plain- 

15;  Low  V,  Grajdon,  14  Abb.  Pr.  (N.  tiff  to  frame  his    complaint.     Green 

Y.  Supreme  Ct.)  443;  Kose  v.  King,  v.  Carey,  81  Hun  (N.  Y.)  496. 

5  S.  &  R.  (Pa.)  341;  Boorman  v.  At-  SnlqKBnaDacea  Tecnm the  Proper  Ram- 

lantic,   etc.,   R.   Co.,  78  N.  Y.  599;  adjr. — The  court  will   not,  on  motion, 

Morlj  V,  Green,  11  Paige  (N.  Y.)  240.  compel  a  third  person,  in  no  way  in- 

But  see  Marion  Nat.  Bank  v,  Abell,  88  terested  in  the  suit,  to  produce  a  pri- 

Ky.  428,  where  it  is  said :  •*  A  party  vate  paper  of  his  own  for  the  inspec- 

to  a  suit  may,  by  the  aid  of  the  court*s  tion  of  a  party;  if  one  of  the  parties 

rule,  compel  a  person   not  a  party  to  considers  it  material,  he  must  compel 

the    suit   to  produce   into  court  any  its  production  by  .rtr^/oriva  </»ctfj /^rirm, 

documents  in  his  possession  to  which  or  in  some  other  way  than  by  motion, 

such  party  has  either  an  exclusive  right  Davenbagh  v.  M'Kinnie,  5  Cow.  (N. 

or  right  in  common  with  his  adversary  Y.)  27. 

or  other  person,  proper  orders  being  S.  Henry  v.  Travelers'  Ins.  Co.,  35 

taken  for  the  preservation  of  such  docu-  Fed.  Rep.  15. 

ments  and  the  restoration  of  them  to  8.  Willis  v.  Baddeley  (1892),  a  C^  B. 

the  persons  who  are  required  to  sur-  324;  Simon  v.  Ash,  i  Tex.  Civ.  App. 

render  them  and  who  have  a  right  to  202.     Thus,  in  a  suit  by  an  agent  in 

their  custody."  behalf  of  a  nonresident  principal,  the 

Nominal  Party. — It  has    been    held  agent  is  merely  a  nominal  party ;  the 

that  where  a   rule  is  taken  upon  an  principal  may  be  required  to  make  the 

administrator  to  produce  books  or  pa-  same  discovery  as  if  he  had  been  a 

pers,  it  is  no  answer  to  say  that  he  is  party  to  the  record.     Willis  v.  Badde- 

merely  a  nominal  party,  auxiliary  to  a  ley  (18^),  a  Q^.  B.  324. 

foreign  administrator  and  having  no  4.  Curtis  t>.  Mundy  (1892),  a  Q^B. 

custody  of  the  papers;  if  the  principal  178;  Mayor  v.  Collins,  24  Q^  B.  Div. 

administrator  refuses  to  give  him  the  361. 

meansof  complying  with  the  order,  the  6.  LaFarge  v,  LaFarge  F.  Ins.  Co., 

estate  must  abide  by  the  consequences.  14  How.  Pr.   (N.   Y  .  Super.  Ct.)  26; 

Elliott    V,   Ruddach,   i  T.  &.  H.  Pr.  Woods  v.DeFiganiere,  i  Robt.  (N.  Y.) 

(Pa.)  546.  681 ;  People  v.  Cataract  Bank,  5  Misc. 

But  there  is  a  decision  to  the  effect  Rep.  (N.  Y.  Supreme  Ct.)  14. 

that  if  one  of  the  parties  plaintiff  is  RacelYer. — Where  judgment  of  d isso- 

merely  a  nominal  party,  as«  for  instance,  lution  has  been  rendered  against  a  re- 

where  an  ejectment  suit  is  brought  by  ceiver,  he  may  properly  be  compelled 

a  grantee  in  the  name  of  the  grantor,  to  allow  stockholders  to  examine  the 

the  latter  cannot  be  compelled  to  pro-  books  of  the  bank  and  take  abstracts 

duce    his  books.      Adriance  v,  San-  therefrom.    People  v.  Cataract  Bank» 

ders,  II  Abb.  N.  Cas.  (N.  Y.  Super.  5   Misc.   Rep.    (N.  Y.   Supreme  Ct.) 

Ct.)  422.  14. 
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capacity,  as  executors  or  administrators,  may  be  required  to  grant 
an  inspection  of  books  or  papers.^ 

6.  Methods  of  Obtaining  Produotion  and  Inspection — a.  Produc- 
tion.— In  most  jurisdictions  where  production  of  books,  papers, 
and  documents  is  regulated  by  statute,  the  statutes  declare 
expressly  by  what  procedure  the  production  may  be  had.  In  a 
number  of  these  jurisdictions  the  party  seeking  production  must 
file  a  petition  therefor,  and  in  most  of  them  the  statutes  provide 
that  the  petition  shall  be  verified.*  In  other  jurisdictions  pro 
duction  is  obtained  on  affidavit  filed  by  the  party  seeking  it.^ 
In  others  the  procedure  to  obtain  production  is  by  motion  and 
due  notice  thereof  to  the  adverse  party  and  affidavit  in  support 
of  the  motion.*     In  one  state  discovery  of  documents  is  had  on 

1.  Kuhn  V.  Elmaker,  2  Pa.  L.  J.399;  spection  sought.    Dick  v,  Phillips,  41 

EUiott  V.  Ruddach,  i  T.  &  H.  Pr.  (Pa.)  Hun  (N.  Y.)  603. 

546.  8.  Virginia. — In  any  case  at  law  a 

S.Azkaasas — unolilgan — ^HlisoiirL — To  partj  may  file   in  the  clerk's  office; 

entitle  a  party  to  production  of  books,  and   in  any  case  or  matter  before  a 

papers,  or  documents,  he  shall  present  commissioner  of  a  court  any  person 

a  petition  therefor,  verified  by  an  affi-  interested  may  file  with  such  commis- 

davit  of  himself  or  of  some  other  per-  sioner   an   affidavit   setting  forth  his 

son,  to  the  court  or  judge  thereof  in  belief  that  there  is  a  book  of  accounts 

vacation.    Sandel   &  Hill's  Arkansas  or  other  writings  in  the  possession  of 

Dig.  1894,  4  3827;  Howeirs  Ann,  Stat,  the  adverse  party  or  claimant,  contain- 

of  Michigan,   $  3614;    Rev.    Stat,  of  ing  material  evidence  thereof.  Code  of 

Missouri  1889,  \  2178.  Virginia  1887,  ^  3371. 

Iowa. — Rev.  Code  of  Iowa  1888,  p.  West  VlrgliiiA. — The  provision  in  this 

X192,  (  3686.  state  is  substantially  the  same  as  the 

Loniirtana.  — Garland's     Rev.    Code  provision  in  Virginia.    Code  of  West 

1884,  p.  140.  Virginia  1887,  c.  130,  §  43. 

Bliode  Island. — Gen.  Laws  of  Rhode  4.  Indiana — ^Pransylvaiiia — Illtnols. — 

Island  1896,  c.  244,  ^  47.  The  court  or  judge  may,  upon  affidavit 

TsmiMses. — To  entitle  either  party  of  their  necessity  and  materiality,  upon 

to  a  suit  at  law  to  a  discovery  from  the  motion,  compel  by  order  either  party 

other  party  of  any  matters  material  to  to  produce,  at  or  before  the  trial,  any 

the  issue  of  such  suit,  he  shall  present  book,  paper,  or  document  in  his  pos- 

a  petition  verified  by  affidavit  to  the  session  or  power,  on  reasonable  notice 

court,  judge,  or  justice.     Milliken  &  to  the  adverse  party  or  his  attorney. 

Vertrees's  Code  of  Tennessee  1884,  $  Rev.     Stat.     Indiana    1894.,    ^    487 ; 

4650.  Brightly's    Purdon's    Dig.    (Pa.),   p. 

New  Tork. — To  entitle    a    party  to  13,  art.  i.    Motion  to  produce  books, 

procure  a  discovery  or  inspection  he  etc.,  at  trial  must  be  supported  by  affi- 

must  present  a  petition  praying  there-  davit  specifying  the  particular  books 

for,  and  verified   by  affidavit,  to   the  wanted  and  averring  that  they  contain 

court  or  to  a    judge    authorized    to  pertinent     evidence.      Davenport    v, 

make  an   order   in  an  action.      Code  Pennsylvania  R.  Co.,  2  Pa.  Dist.  Rep. 

of  Civ.  Pro.,  ^  80s;  Cutter  v.  Pool,  3  784;  Rose  v.  King,  5  S.  &  R.  (Pa.) 

Abb.  N.Cas.  (N.  Y.C.  PI.)  130;  Levey  241;    Wright  v.  Crane,  13   S.   &  R. 

V.  New  York  Cent.,  etc.,   R.  Co.,  53  (Pa.)  450. 

N.  Y.  Super.  Ct.  263 ;  Lovell  v.  Clarke,  The  several  courts  shall  have  power, 

7  How.  Pr.  (N.  Y.  Supreme  Ct)  158.  in  any  action  pending  before  them. 

Under  the  Code  of  Civil  Procedure,  upon  motion  and  good  and  sufficient 

a  party  cannot  be  compelled  to  pro-  cause  shown,   and    reasonable   notice 

duce  books  and  papers  except  in  the  thereof  given,  to  require  production  of 

mode  pointed  out  by  the  statute.    The  books  or  writings.     Starr  &  Curtis's 

proceeding  must  be  by  verified  peti-  Ann.  Stat,  of  Illinois,  p.  1080.    Under 

tion  praying  for  the  discovery  or  in-  this  statute,  the  showing  of  a  good 
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filing  of  interrogatories.* 

In  some  jurisdictions  the  statutes  merely  declare  that  produc- 
tion of  writings  may  be  had  on  motion  and  due  notice  to  the 
adverse  party*  and  in  others  on  notice  to  the  adverse  party  to 
produce.*     The  procedure  prescribed  by  the  statutes  must  be 

strictly  followed,  and  an  order  or  rule  to  produce  will  not  be 
granted  on  an  oral  motion  where  the  statutes  provide  that  the 
application  shall  be  by  petition.* 

cause  for  production  must  be  by  affi-  it  is  not  necessary  to  lay  a  basis  for  the 

davit.     Meeth  v.  Rankin  Brick  Co.,  48  issuing  of  the  order  by  affidavit  or 

111.  App.  603;  Woodstock  First  Nat.  otherwise,   as  the  statute    gives    the 

Bank  v.  Mansfield,  48  111.  494.  court  '*  full  power,  on  motion  and  due 

Maryland. — Production  may  be  had  notice,  to  require  the  parties  to  produce 

on  motion  supported  by  affidavit  that  books  or  writings  in  their  possession 

the  same  was  not  intended  for  delay,  or    control    which    contain    evidence 

and  due  notice  being  given  to  the  ad-  pertinent  to  the  issue.*'     McDonald  v. 

verse  party.      Code  of  Maryland  1888,  Carson,  95  N.  Car.  377. 

vol.  2,  art.  75,  ^  94.  And  in  Forsyth  Com*rs  v.  Lemly,  85 

1.  Pub'.  Stat.  Mass.  1882,  c.  167,  N.  Car.  341,  inspection  was  obtained  on 
4  49)  which  provides  that  a  plaintiff  motion  and  notice  specifying  the  books 
may  at  any  time  after  the  entry  of  the  sought  to  be  produced.  On  the  other 
action,  and  the  defendant  at  any  time  hand,  it  has  been  said  in  Etheridge  v, 
after  answer,  or,  in  a  real  or  mixed  Woodley,  83  N.  Car.  11,  that  the  usual 
action,  after  plea  and  before  the  case  is  and  appropriate  method  of  obtaining 
open  to  the  jury,  file  in  the  clerk's  inspection  is  by  petition  or  by  affidavit 
office  interrogatories  for  the  discovery  in  support  of  the  motion ;  and  in  Mc- 
of  facts  and  documents  material  to  the  Leod  v,  Bullard,  84  N.  Car.  515,  pro- 
support  or  defense  of  the  suit,  to  be  duction  was  had  on  affidavit  in  support 
answered  on  oath  by  the  adverse  party,  of  the  motion. 

2.  IMIawaM. — Rev.  Laws  of  Dela-  8.  Rev.  Stat.  Idaho  1887,  ^  5991; 
ware,  vol.  i,  p.  799,  4  13-  Compiled  Laws  of  Utah  1888,  §  3912. 

OHIO. — Rev.  Stat,  of  Ohio,  ^  5289.  Florida. — The  courts  may,  on  trial  of 

Wyoming. — Rev.   Stat,  of  Wyoming  causes  cognizable  before  them,  upon 

1887,  ^  2638.  ten  days'  notice  to  the  opposite  party 

Unltod  Btatoi — Rev.  Stat,  of  United  or  his  attorney,  require  the  party 
States,  ^  724.  Under  this  statute  pro-  notified  to  produce  books  and  other 
duction  of  books  has  been  obtained  on  writings  in  his  possession,  power,  or 
affidavit.  U.  S.  f.  Twenty -eight  Pack-  custody  which  shall  contain  evidence 
ages  of  Pins,  Gilp.  (U.  §.)  306.  And  pertinent  to  the  issue.  Rev.  Stat,  of 
also  on  petition.  Jacques  r.  Collins,  Florida  1892,  §  11 15. 
2  Blatchf.  (U.  S.)  23.  In  this  latter  Georgia. — The  several  courts  shall 
case  the  court  said :  *'No  method  of  have  power,  upon  the  trial  of  any  cause 
proceeding  being  prescribed  by  Con-  cognizable  before  them,  on  notice  and 
gress,  this  court  has  always  consid-  proof  thereof  being  previously  given 
ered  the  purpose  of  the  act  best  ful-  by  the  opposite  party  or  his  attorney, 
filled  by  adopting  the  most  simple  and  to  require  the  production  of  books, 
expeditious  course  of  procedure,  and  writings,  or  other  documents.  Code 
avoiding  the  formalities  of  a  bill  of  of  Georgia  1882,  ^  3508. 
discovery  in  chancery.  A  mere  no-  The  notice  must  be  in  writing,  signed 
tice  to  the  opposite  party  of  the  time  by  the  party  seeking  production  or  by 
and  place  of  application,  and  a  plain  his  attorney,  and  served  on  the  adverse 
designation  ot  the  documents  or  pieces  party  or  his  attorney,  when  returnable 
of  evidence  sought  for,  have  been  to  the  superior  courts  ten  days,  and 
acted  upon  in  this  court  as  suffi-  when  returnable  to  a  justice's  court 
ciently  fulfilling  the  terms  of  the  five  days,  before  production  shall  be  re- 
law."  quired.     Code  of  Georgia  1882,  ^  3509. 

Nortli  CaroUna. — Code  1882,  {  1373.  4.  Beebe  v.  Equitable  Mut.  L.,  etc.. 

Under  this  statute  it  has  been  held  that  Assoc,  76  Iowa  129. 
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b.  Inspection. — Some  of  the  statutes  relating  to  inspection 
declare  by  what  methods  inspection  is  to  be  obtained. 

Petition  or  Affidavit. — In  one  State  inspection  may  obtain  either 
by  petition  or  by  affidavit,*  in  others  by  verified  petition  only.* 

In  most  jurisdictions  the  statutes  are  silent  as  to  the  necessity 
for  and  form  of  moving  papers.  In  one  state  the  statutes  provide 
generally  that  inspection  may  be  had  on  application  and  good 
cause  shown  after  notice  of  the  application  to  the  adverse  party.* 
In  other  states  the  statutes  provide  for  inspection  on  motion  and 
due  notice  to  the  adverse  party.**  In  others  that  a  court  in 
which  an  action  is  pending,  or  a  judge  thereof,  may,  upon  notice, 
order  either  party  to  give  to  the  other  an  inspection  or  copy  or 
permission  to  take  a  copy  of  the  books,  papers,  or  documents  as 
to  which  inspection  is  sought.* 

7.  What  Application  mnit  Show  or  Contain — a.  Pendency, 
Nature,  and  Object  of  Suit. — An  application  for  a  dis- 
covery or  inspection  of  books,  papers,  or  documents  must 
allege  the  pendency  of  an  action  and  state  briefly  but  precisely 
the  nature  and  object  thereof.* 

1.  Wlaoonsln.  —  Sandel  &    B.   Ann.  MinBeaota — Montana — Nevada — Oregon 

Stat.,  p.  2155,  f  4183.  — Waatilngton. — Rev.  Stat,  of  Arizona 

Whether  the  application  is  made  by  a  1887,  p.  329,  §  37;  Code  of  Civ.  Pro. 

formal  petition  or  by  affidavit  \%  imma-  (Cal.))  §  1000;  Colorado  Code  of  Pro., 

terial.     Noonan  7^  Orton,  28  Wis.  600.  ^255;  Gen.  Stat,  of  Minnesota  1894, 

S.  MewTork.  —  New  York  Code  of  ^  5760;   Code  of   Montana,  vol.  3,  ^ 

Civ.  Pro.,  4  805.  1810:   Gen.    Stat,    of    Nevada,    c.   8, 

Under  former  statutes  it  seems  that  ^  406;  HilTs  Ann.  Laws  of  Oregon,  ^ 

the  application  could  be  made  either  521 ;     Hill's    Stat,     of     Washington, 

by  petition.  Dole  v.  Fellows,  5  How.  $  1686. 

Pr.  (N.  Y.  Supreme  Ct.)  451,  or  by  Mlssonri — ^North  Carolina — North  Da- 
affidavit,  Pindar  1'.  Seaman,  33  Barb,  kota — South  Carolina. — To  the  same 
(N.  Y.)  140;  Johnson  v.  Consolidated  effect  are  the  statutes  of  Missouri, 
Silver  Min.  Co.,  2  Abb.  Pr.  N.  S.  North  Carolina,  North  Dakota,  and 
(N.  Y.  Supreme  Ct.)  413;  Exchanf^e  South  Carolina,  except  that  they  pro- 
Bank  V.  Monteath,  4  How.  Pr.  (N.  Y.  vide  that  the  order  shall  be  in  the 
Supreme  Ct.)  280.  court's     discretion.       Rev.    Stat,     of 

But  under  the  express  provisions  of  Missouri  1889,  §  2r8r ;  Code  of  North 

the  present  statute  the  only  method  is  Carolina   1883,  §  578;    Rev.  Codes  of 

by  petition.    Dick  i'.  Phillips,  41  Hun  North   Dakota  1895,^  5^^»   Code  of 

<N.  Y.)6o3.  Civ.   Pro.  South    ^Carolina     1882,    § 

Hew  Jersey. — Any  application  to  ob-  389.     Under  the  South  Carolina  stat- 

tain  an  inspection  shall  be  by  petition  ute  the  procedure  seems  to  be  b}'  affi- 

stating  the  grounds  of  such  applica-  davit  in  support  of   motion.     Jenkins 

tion  and  verified  by  the  oath  of  the  t'.  Bennett,  40  S.  Car.  393. 

party  or  his  attorney  solicitor  in  the  Indiana. — The  Indiana  statute  is  also 

matter.    N.  J.  Revision,  **  Practice,'*  ^  substantially  the  same,  except   that  it 

158.  provides  that  the  order  may  be  made 

8.  Code  of  Mississippi  \^2^  4  927.  *' under     proper    restrictions."     Rev. 

4.  Kansas. — Rev.  Stat.  1889,  ^  4463.  Stat.  Indiana  1894,  §  488. 

Nebraska.  —  Consol.   Stat.    1893,   $  6.  Insufficient  Statement  of  Nature  of 

4914.  Action. — An  allegation  that  the  action 

Ohio. — Rev.  Stat.  1894,  <  5290.  was  brought  to   reform   a   mortpa^e 

Oklahoma. — Stat.  1893,  c.  66,  ^  380.  *"^  ^  bond  secured  thereby,  without 

IVyomififf, — Rev.  Stat..  1887,  §  2638.  any  further  allegation  as  to  what  ref- 

0.  Arliona  —  California  —  Colorado —  ormation     is    needed,    or    on     what 
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b.  Specification  of  Information  Sought. — ^The  particular 

information  sought  must  be  stated  with  accuracy,^  and  it  must 
be  alleged  that  the  books,'  papers,  or  documents  as  to  which  a 
discovery  or  inspection  is  sought  contain  such  information 

c.  Possession  or  Control   of   Writings   by   Adverse 

Party. — It  must  be  shown  that  the  books,  papers,  or  documents 
of  which  production  or  inspection  is  asked  are  not  in  the  posses- 
sion or  control  of  the  applicant,^  and  that  they  are  in  the 
possession  or  control  of  the  adverse  party.* 

d.  Description  of  Writings. — ^The  application  must  spec- 
ify and  describe  the  books,  papers,  or  documents,^  so  that  the 
adverse  party  may  know  what  is  required.  A  minute  descrip- 
tion, however,  is  not  indispensable,  for  if  a  party  could  give  so 
perfect  a  description  of  a  document  as  that,  by  mere  examination 

grounds  reformation  will  be  asked,  I ^  Stanton,    7   D.   C.  6;   Rev.   Code  of 

inMtfTicient.    Churchman   v.  Merritt,  Iowa  1888,  $  3686;  Pub.  Stat,  of  Rhode 

51  Hun  (N.  Y.)  375.  Inland,  c.  214,  f  45;  Wright  v.  Crane, 

An  allegation  that  «*thU  action  i^  13  S.  &  R.  (Pa.)  447;  Wills  v.  Kane, 

brought  to  recover  damages  for  cer-  2  Grant's  Ca«.  (Pa.)  47;  Code  of  Vir* 

tain  breaches  on  the  part  of  defendant  gtnfa  1887,  ^  3371. 

of  a  contract  in  writing  •  •  •  for  the  4.  Tackling    r.   Edmonds,   3  E.   D. 

manufacture  and  Mle  *  *  *  of  printed  Smith  (N.  Y.)  539;  Rose  v.  King,  5 

wrapping  paper  *'  does  not  sufficiently  S.  &  R.  (Pa.)  241. 

show  the  existence  of  an  action.     Hale  An  allegation  that  the  writing  Is  **re- 

V.  Rogers,  22  Hon  (N.  Y.)  19.  specting"  the  bond  in  dispute  is  insuf* 

1.  New  England  Iron  Co.  v.  New  fictent.     Rose  v.  King,  5  S.  &  R.  (Pa.) 

York   Loan,  etc.,  Co.,  55   How.  Pr.  241. 

(N.  Y,  Super.  Ct.)  353;  Julio  r.  Ingalls,  Where  plaintiff  stated  in  his  petition 

17   Abb.   Pr.  (N.   Y.    Supreme    Ct.)  that  he  was  **  unable  to  name  specific- 

448,  note;  Walker  r.  Granite  Bank,  44  allj  all   the  books"  which  would  be 

Barb.  (N.  Y.)  39;   Dickie  r.  Austin,  4  necessarj,  and  the  inspection  sought 

Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  123;  was  intended  to  cover  anj  books  which 

Lynch  v.  HenSderson,  10  Al>b.  Pr.  (N.  defendants  had  relating  to  the  transac- 

Y.  Supreme  Ct.)  345,  note.    See  also  tions  in  which  plaintiff  was  interested, 

M.  &  V.Code  (Tenn.),  ^  4650.  the  application  was  properly  denied. 

S.  lackling  v.   Edmonds,    3    E.  D.  Dickie  f).  Aiuttn,  4 Civ.  Pro.  Rep.  (N. 

Smith  (N.  Y.)  539;  Sanborn  &  B.  Ann.  Y .  City  Ct.)  123. 

Stat,  of  Wiiuronsin,  ^  4183.    But  see  A  discovery  of  books  of  plaintiff,  a 

Exchange  Bank  z\  Monteath,  4  How.  physician,   in  order  to  ascertain   the 

Pr.  (N.  Y.  Supreme  Ct.)  280.  value  and  receipts  of  his  practice  as 

I.  Hoyt  V,  American  Exch.  Bank,  r  bearing  upon  the  damages  for  the  per- 

Duer  (N.  Y.)  652;  Ahoyke  tr.  Wolcott,  son  injured,    will    be    denied    where 

4  Abb.  Pr.  (N!  Y.  Supreme  Ct.)  41 ;  no  particular  books  are  designated  and 

Thompson  t».  Erie  R.  Co.,  9  Abb.  Pr.  it  appears  to  be  a   mere  fishing  ex- 

N.  S.  (N.  Y.  Supreme  Ct.)  212;  Char-  aminatton.    Mott  v.  Consumers*    Ice 

lick  T'.  Flushing  R.  Co.,   10  Abb.  Pr.  Co.,  52  How.  Pr.  (N.  Y.  C.  PI.)  148, 

(N.  Y.  Supreme  Ct.)  130;  Wood?*  v.  2  Abb.  N.Cas.  (N.  Y.)  143. 

De  Figaniere,   i    Robt.   (N.  Y.)  681;  EMUea. —  The  nature  of  entries  in 

Exchange  Bank  r.  Monteath,  4  How.  books  sought  to  be  discovered  must  be 

Pr.  (N.  *Y.  Supreme  Ct.)  280;  lasigi  9.  described.     Stalker  v.  Gaunt,  12  N.  Y. 

Brown,  i  Curt.  (U.  S.)  401 ;   Whitman  Leg.  Obs.  132;  New  England  Iron  Co. 

t».   Weller,  39  Ind.  515;   Schuetze  v.  t>.  New  York  Loan,  etc.,  Co.,  55  How. 

Continental  L.  Ins.  Co.,  69  Wis.  252;  Pr.  (N.  Y.  Super.  Ct)  351;  Kaupe   v. 

Carlton  v.  Western,  etc.,   R.  Co.,  81  Isdell,  3  RolH.  (N.  Y.)^;  Lynch  v. 

Ga.  531;  Earnest  v.  Napier,   15  Ga.  Henderson,  10  Abb.  Pr.(N.Y.Sapreiiie 

306;   Bryan  v,  Walton,  14  Ga.   185;  Ct.)345,  note;  Ashley  v.  Whitney,  54 

Code  Ga.  1882,  §  3513;  Smithson  v.  N.Y.  Super.  Ct.  540. 

8Q2  Volume  VL 


Production  and  Inspeotioii  DISCO  VER  Y,       of  Writings  under  BtatutM. 

of  the  one  produced,  it  could  be  seen  to  be  the  one  desired,  he 
could  not  require  an  inspection.  The  description  must  of  course 
vary  in  its  minuteness  according  to  his  means  of  knowledge  and 
his  memory.*  The  description  is  sufficient  if  the  party  who  is 
called  on  to  produce  or  to  give  an  inspection  will  be  enabled  to 
know  what  he  must  produce  or  of  what  he  must  give  an 
inspection.* 

The  description  must  also  be  made  with  sufficient  particularity 
to  enable  the  court  to  determine  the  propriety  of  allowing  the 
discovery  or  inspection  sought ;  it  must  be  shown  that  the  evi- 
dence thus  acquired  will  be  competent  and  that  it  will  tend  to 
prove  the  existence  of  some  claim  or  defense  in  favor  of  the 
party  seeking  it,'  or  that  it  will  aid  in  the  framing  of  some 
pleading. 

1.  Low  V,  Graydon,  14  Abb*  Pr.  (N.  and  believed  that  such  minutes  cod* 

Y.  Supreme  Ct.)  445.  tained  evidence*  an  order  was  denied  on 

S.  Low  T'.  Graydon,  14  Abb.  Pr.  (N.  the  ground  that  the  minutes  were  not 
Y.  Supreme  Ct.)  445;  Cassard  v.  Hin-  described  with  sufficient  certainty  by 
man,  6Uuer  (N.  Y.)  695;  Cowled  v.  defendant  to  ascertain  whether  they 
Cowles,  3  P.  &  W.  (Pa.)  139;  Cornish  existed  in  his  possession.  People  v* 
t^.  Wormner,  53  Hun  (N.  Y.)  40;  Poo-  Trinity  Church,  6  Abb.  Pr.  (N.  Y. 
pier.  Trinity  Church,  6  Abb.  Pr.  (N.  Supreme  Ct.)  177. 
Y.  Supreme  Ct.)  177;  Dyett  i\  Sey-  An  affidavit  which  seeks  for  an  ez- 
mour  (Supreme  Ct.),  3  N.  Y.  Supp.  amination  of  any  **  t>ooks  and  papers, 
643;  Julius  King  Optical  Co.^f.  Treat,  •  •  •  if  any  such  there  are,  touching 
7a  Mich.  599;  Wright  v.  Crane,  13  S.  the  business  relations  of  defendants  as 
&  R.  (Pa.)  450;  Wills  V.  Kane,  a  between  themselves  and  third  parties. 
Grant's  Ca$.  (Pa.)  47;  Code  of  Vir-  which  refer  to,  or  would  cover  or  in- 
ginia  1887,  ^  3371 ;  Code  of  West  elude,  the  purchase  of  said  ice,"  is  in- 
Virginia  1887,  c.  130,  i  4a.  sufficient.     Olney  f.  HatcliiT,  37  Hun 

Buflloient  and  Inanfflclent  Dwoxlptlon  (N.  Y.)  287. 

ninstratad. — Where  the  deponent  al-  8.  Hoyt  v.  American  Exch.  Bank,  i 

leged  the  existence  of  two  notes  given  Duer  (N.  Y.)  65a;    Speyers  v,  Torst- 

by  the  defendant  to  him,  dated  in  the  ritch,  5  Robt.  (N.  Y.)  606;   Strong  f>. 

year  1819,  and  that  he  thought  that  both  Strong,    3   Rol)t   (N.  Y.)   69;    Mer- 

were  dated  September  19,  1819;  that  guelle  7^  Continental  Bank  Note  Co., 

one  was  for  the  sum  of  /our  hundred  7  Robt.  (N.  Y.)  77;  People  v.  Trinity 

and    thirty-seven    dollars    or    there-  Church,  6  Abb.  Pr.  (N.  Y.  Supreme 

abouts,  payable  in  one  year,  and  the  Ct.)x77;  Halstead  v.  Halstead,  3  Misc. 

other  for  seven  hundred  and  seventy-  Rep.  (N.  Y.  Super.  Ct.)  618;  Stalker 

two    dollars   or    seven    hundred  and  v*  Gaunt,  la  N.  Y.  Leg.  Obs.  13a; 

seventy-five    dollars    or    thereabouts.  Lynch  t\  Henderson,  10  Abb.  Pr.  (N^ 

payable    in    three  years;    that    these  Y.  Supreme  Ct.)  345,  note;    Frowein 

papers  were  left  by  him  in  a  tin  trunk  v.  Lindheim,  25  Abb.  N.  Cas.  (N.  Y. 

at  the  house  of  the  defendant  and  in  Supreme  Ct.)  87;  Condictt;.  Wood,  35 

his  possession;  that  he  had  applied  to  N.  J.  L.  319. 

the  defendant  for  their  redelivery,  and  An  order  will  not  be  made  for  the 
that  he  had  refused  to  give  them  up,  it  production  of  books  on  a  statement 
was  held  a  sufficient  description  to  that  such  books  contain  entries  of  pur- 
enable  the  adverse  party  to  know  the  chases  and  sales  of  gold  not  entered  in 
papers  production  ofwhich  was  sought,  the  account  rendered  to  the  plaintiff, 
Cowles  V,  Cowles,  2  P.  &  W.  (Pa.)  and  that  the  plaintiiT  will  be  able  to 
139.  show  from  the  omission  or  insertion 

Where,  on  an  application  for  the  dis-  and  comparisons  of  entries  that    the 

coverv  of  minutes  kept  by  the  defend-  plaintiff  did  not  buy  and  sell  the  gold 

ants  from  1696  to  1716,  the  petition  in  question  for  defendant.    Speyers  t». 

stated  that  the  petitioner  was  informed  Torstritch,  5  Robt.  (N.  Y.)  6o6. 
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DefectiYo  Boicription,  How  Curod. — It  has  been  held  that  too  great 
generality  in  an  application  for  inspection  of  books  is  cured  by 
particularizing  the  books  in  the  order.* 

e.  Allegations  of  Materiality  and  Necessity— luteriauty. 

— It  must  be  shown  that  the  discovery  or  inspection  sought  is 
material,  and  for  this  purpose  a  general  allegation  will  not  be 
sufficient.  Facts  must  be  stated  showing  how  and  why  the 
discovery  or  inspection  is  material.*  It  need  not,  however,  be 
shown  beyond  question  that  the  books  or  documents  sought 


So,  also,  an  inspection  of  letters  writ-  Ct.)  351 ;  Brownell  v,  Gloversville  Nat. 

ten  to  plaintiff  and  in  lier  possession  Bank,  20  Hun  (N.  Y.)  517. 

will  not  be  allowed  where  the  contents  Peunsylvania. — O'Connor  v.  Tack, 

thereof  are  not  shown  and  it  does  not  2  lirews.  (Pa.)  407;  Rose  r.  King,  5S. 

appear  that  they  contain  anything  that  &  R.  (Pa.)  241;  Wrieht  v.  Crane,  13 

would  benefit  the  parties  applying  for  S.  &  R.  (Pa.)  450;  Wills  v.  Kane,  2 

inspection.     Halstead   v,  Halstead,   3  Grant's  Cas.  (Pa.)  47. 

Misc.  Rep.  (N.  Y.  Super.  Ct.)  618.  South    Carolina . — Jenkins  v.   Ben- 

1.  Hofman  t^  Seixas,  13  Misc.  Rep.  nett,  40  S.  Car.  393. 


(N.  Y.  C.  Pi.)  3. 

2.  Arkansas, — Hill  t;.  Cawthon,  15 
Ark.  29. 

Colorado,  —  Bennett  v.  Reef,  16 
Colo.  431. 

Georgia, — Carlton  v.  Western,  etc.. 


Virfrinia,— Code  Va.  1887,  4  3371. 

UntUd  States. — lasigi  v.  Brown,  i 
Curt.  (U.  S.)40i. 

The  facts  expected  to  be  proved 
must  be  ''stated  so  that  they  may 
appear  to  be  pertinent  to  the  issue  or 


R.  Co.,  81  Ga.  531 ;  Earnest  t».  Na-  relative  to   the    matters   in  dispute." 

pier,  15  Ga.  306;  Bryan  v,  Walton,  14  Eschbactri;.  Lightner,  31  Md.  528. 

Ga.  185.  An  aiUdavit    alleging    that   certain 

llliMois,  —  Meeth   v,   Rankin  Brick  papers  "contain  evidence  relating  to 

Co.,  48  111.  App.  602;  Woodstock  First  the  merits  of  the  ♦  •  •  action"  will 

Nat.  Bank  r.  Mansfield,  48  111.  494.  not  authorize  an  order  compellin*;  de- 

loiva. — R-ev.  Code  Iowa  1888,  §  3386.  fendant  to  grant  plaintiff  an  inspection 


Marylaud . — Eschbach  v,  Lightner, 
31  Md.  528. 

Michigan, — Cummer    v.  Kent  Cir- 
cuit judge,  38  Midi.  351. 

New  yersey, — Condict  v.  Wood,  25 
N.  J.  L.  319. 

Nriv  Tork. — Morrison  v,  Sturges, 
26  How.  Pr.  (N.  Y.  Sujwr.  Ct.)  177; 
Cassard  v.  Hinman,  6  Duer  (N.  Y.) 
695;  Walmslcy  r.  Nelson,  3  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  127;  Brook- 
lyn L.  Ins.  Co.  V,  Pierce,  7  Hun  (N. 
Y.)  236;  Davis  T'.  Dunham,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  425;  Pegram 
V,  Carson,  18  How.  Pr.  (N.  Y.  Super. 
Ct.)  519;  Stichter  r.  Tillinghast,  43  ground  that  facts  should  have  been 
Hun  (N.  Y.)  95;  Bailey  T'.  Williams  stated  which  would  enable  the  court  to 
Mfg.  Co.  (City  Ct.),  9  >f.  Y.  St.  Rep.  determine  for  itself  whether  the  evi- 
518;  Stalker  v.  Gaunt,  12  N.  Y.  Leg.  dence  was  material.  Brooklyn  L.  Ins. 
Obs.  132;  Opdyke  t'.  Marble,  44  Barb.  Co.  v.  Pierce,  7  Hun  (N.  Y.)  236. 
(N.  Y.)  64;  Jackling  v.  Edmonds,  3  Affldaylt  of  Katartality  by  One  Part- 
E.  D.  Smith  (N.  Y.)  539;  Dyett  v.  ner. — Where  partners  join  in  a  petl- 
Seymour(SupremeCt.),3  N.  Y.Supp.  tion  for  discovery  an  affidavit  of  ma- 
643;  Merguelle  v.  Continental  Bank  teriality  is  not  required  from  each  of 
Note  Co.,  7  Robt.  (N.  Y.)  77;  New  them,  but  is  sufficient  if  made  Ijv  one. 
England  Iron  Co.  xk  New  York  Loan,  Seligman  v.  Real  Estate  Tru<t  (Jo.,  20 
etc.,  Co.,  55  How.  Pr.  (N.  Y.  Super.     Abb.  N.  Cas.  (N.Y.  Supreme  Ct.)*'*"* 
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of  such  papers.  Jenkins  v.  Bennett,  40 
S.  Car.  393.  See  also  Merguelle  r. 
Continental  Bank  Note  Co.,  7  Robt. 
(N.  Y.)  77. 

On  a  motion  for  an  inspection  of  pa- 
pers a  moving  afTidavit  alleged  the  na- 
ture of  the  action ;  the  fact  that  several 
letters  had  been  written  to  plaintiff; 
that  they  stated  the  agreement  set  up 
in  the  answer;  that  they  were  material 
and  necessary  to  the  defen««e  and  con- 
tained evidence  relating  to  the  merits, 
and  that  without  them  defendant  could 
not  safely  proceed  to  trial.  The  affi- 
davit   was   held    insufficient    on    the 
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contain  material  evidence.  If  facts  and  circumstances  are 
shown  which  warrant  a  presumption  that  they  contain  evidence 
which  will  prove  or  tend  to  prove  some  facts  which  the  party 
applying  will  have  to  establish,  the  application  should  be 
granted.* 

Necessity. — The  necessity  of  the  discovery  or  inspection  sought 
must  be  shown,  and  as  in  the  case  of  showing  materiality  a 
general  allegation  will  be  insufficient.  Facts  must  be  stated  to 
show  how  and  why  the  necessity  arises.*     It  is  not  sufficient  for 

1.  Union  Paper  CoUar  Co.  v.  Met-  Note  Co.,  7  Robt.  (N.  Y.)  77;  State 
ropolitan  Collar  Co.,  3  Daly  (N.  Y.)  Bank  v.  Steen,  13  Ark.  36;  Hill  v, 
171;  Lefferts  v.  Brampton,  24  How.  Cawtlion,  15  Ark.  29;  Campbell  v. 
Pr.  (N.  Y.  C.  PI.)  257;  Ruberry  v.  Hoge,  2  Hun  (N.  Y.)  308;  Cummer 
Binns,  5  Bosw.  (N.  Y.)  685;  Thomp-  v.  Kent  Circuit  Judge,  38  Mich.  351; 
son  V,  Erie  R.  Co.,  9  Abb.  Pr.  N.  S.  Noonan  v.  Orton,  28  Wis.  600;  Wil- 
(N.  Y.  Supreme  Ct.)  212;  Low  v,  liams  Mower,  etc.,  Co.  v.  Raynor,  38 
Graydon,  14  Abb.  Pr.  (N.  Y.  Supreme  Wis.  132;  Hamby  Mountain  Gold 
Ct.)  443.  But  compare  Morrison  v.  Mines  v.  Findley,  85  Ga.  431 ;  Meeth 
Sturges,  26  How.  Pr.  (N.  Y.  Super,  v.  Rankin  Brick  Co.,  48  111.  App.  602. 
Ct.)  177,  in  which  it  is  said:  **Nor  is  See  also  Fuller  i-. McMillan,  Busb  (N. 
it  enough  that  the  paper  may,  or  even  Car.)  .^06;  Branson  v.  Fentress,  13  Ired. 
probably  will,  furnish  information  to  (N.  Car.)  165;  Rev.  Stat.  Ohio,  4  5239. 
obtain  evidence  which  may  be  material.  Compare  this  rule  with  the  rule 
♦  •  ♦  The  paper  itself  must  contain  stated  as  to  showing  necessity  in  the 
the  evidence,  either  by  itself  or  in  case  of  a  bill  of  discovery  in  chancery, 
connection  with  other  proof.**  Compare  also  Whitworth   x*.  Erie    R. 

2.  New  England  Iron  Co.  v.  New  Co.,  37  N.  Y.  Super.  Ct.  441,  in  which 
York  Loan,  etc.,  Co.,  55  How.  Pr.  (N.  it  is  said  that  if  the  moving  papers 
Y.  Super,  Ct.)  351 ;  Mara  v.  McCredy,  establish  the  existence  of  the  evidence, 

2  Bosw.  (N.  Y.)  669;  Bien  V.  Hellman,  its    materiality,  necessity    for  a   dis- 

3  Misc.  Rep.  (N.  Y.  Super.  Ct.)  168;  covery,  and  the  good  faith  of  the  ap- 
Morrison  v.  Sturges,  26  How.  Pr.  (N.  plication,  it  is  not  necessary » that  the 
Y.  Super.  Ct.)  177;  Hayden  v.  Van  petition,  in  addition  to  such  facts, 
Cortlandt,  84  Hun  (N.  Y.)  150;  Pe-  should  in  express  language  aver  that 
gram  v,  Carson,  10  Abb.  Pr.  (N.  Y.  the  evidence  thus  sought  to  be  dis- 
Super.  Ct.)  340 ;  McAllister  t'.  Pond,  covered  is  "  indispensably  necessary,*' 
15  How.  Pr.  (N.  Y.  Super.  Ct.)  299,  6  and  that  the  plaintiffs  have  not  the 
Duer  (N.  Y.)  702 ;  Smith  v.  Seattle,  means  of  establishing  the  same  facts  or 
etc.,  R.  Co.  (Supreme  Ct),  41  N.  Y.  other  available  proot.  In  this  case  it 
St.  Rep.  672;  Moore  v,  Mcintosh,  18  is  also  said  that  the  cases  in  which 
Wend.  (N.  Y.)  529;  Stanton  v.  Dela-  such  doctrines  were  laid  down  were 
ware  Mut.  Ins.  Co.,  2  Sandf.  (N.  Y.)  cases  in  which  the  propriety  and  ne- 
662;  Mason  v.  Smith  (Supreme  Ct.),  cessity  of  a  discovery  were  drawn  in 
18  N.  Y.  St.  Rep.  10;  Gelston  v.  Mar-  question  by  opposing  affidavits. 
.«?hall,  6H0W.  Pr.  (N.  Y.  Super.  Ct.)  398;  A  petition  supported  by  affidavit 
Commercial  Bank  v,  Dunham,  13  How.  will  be  sustained  for  an  inspection 
Pr.  (N.  Y.  Supreme  Ct.)  541 ;  Cutter  and  copy  of  the  books  of  an  adverse 
V,  Pool,  3  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  party  before  filing  complaint,  where  it 
130;  Holtz  V,  Schmidt,  34  N.  Y.  Su-  is  made  to  appear  that  the  party  ap- 
per.  Ct.  28;  Hauscman  v.  Sterling,  6x  plying  for  an  order  cannot  obtain  the 
Barb.  (N.  Y.)  347;  Wilkie  v.  Moore,  17  information  otherwise  than  by  such 
How.  Pr.  (N.  Y.  Supreme  Ct.)  480;  inspection.  Justice  v,  Newbern  Nat. 
Husson  V.  Fox,  15  Abb.  Pr.   (N.  Y.  Bank,  83  N.  Car.  8. 

Supreme  Ct.)  464;  Strong  v.  Strong,  i  Preparation  for  Trial. — On  an  appli- 

Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  233;  cation  for  the  discovery  of  books  or 

Bloom  V.  Patten,  58  N.  Y.  Super,  Ct.  papers  for  the  purpose  of  preparing 

225;  Kaupe  V.  Isdell,  3  Robt.  (N.  Y.)  for  trial,  it  must  appear  that  die  ap- 

699;  Merguelle.  v.  Continental  Bank  plicant  has  not  in  his  possession  the 
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the  moving  party  to  say  that  he  thinks  a  discovery  is  necessary.* 
He  must  show  how  or  why  it  is  necessary,*  or  state  facts  and 
circumstances  showing  reasonable  grounds  for  such  belief.*  So 
also  a  mere  statement  that  in  the  opinion  of  counsel  the  dis- 
covery sought  is  necessary,  or  that  the  applicant  is  advised  by 
counsel  that  such  discovery  is  necessary,  will  not  suffice.* 

It  has  been  said  that  such  a  statement  is  requisite,  but  that  it 
is  merely  cumulative,  and  in  addition  to  the  facts  and  circum- 

same  information,  or,  if  he  lias,  that  answer  and  does  not  warrant  an  order 

he  has  not  the  means  of  establishing  of  discovery  for  that  purpose.    Gels- 

by  other  available  proof  the  contents  ton  v.  Marshall,  6  How.   Pr.  (N.   Y. 

of  such  books  or  papers.    McAllister  Super.  Ct.)  398. 

V.  Pond,  15  How.  Pr.  (N.  Y.  Supor.  To  Aid  in  FmnlBf  Counterclaim. — In 

Ct.)  299,  6  Duer  (N.Y.)  703;  Pegram  an  action  to  recover  for  a  balance  of  pro- 

V,  Carson,  10  Abb.  Pr.  (N.   Y.  Super,  ceeds  of  sales  made   by  defendant  as 

Ct.)  340;  Stalker  v.  Gaunt,  12  N.  Y.  plaintiff's  agent,  a  petition  by  defendant 

Leg.  Obs.  132.  tor  an  inspection  of  plaintifTs  books  and 

To  Aid  la  Framing  Oomiilalnt. — If  the  papers,  to  enable  him  to  set  up  a  ccun- 

application  is  for  discovery  to  aid  in  terclaim  set  forth  in  a  contract  between 

framing  a  complaint,  facts  showing  the  the  parties,  alleged  that  plaintiff  had 

necessity    of  the    discovery    therefor  made    sales  in    violation  thereof   on 

must  be  shown,  and  where  a  petition  which  defendant  was  entitled  to  com- 

on  application  for  an  order  to  exam-  mi88ion,and  that  the  sales  were  entered 

ine  defendant's  books  to  ascertain  the  in  plaintiff's  books,  which  were  not  in 

names  of  persons  to  whom  defendants  his  possession;  it  was  held  that  the  peti- 

sold  certain  merchandise  in  contraven-  tion  showed  a  necessity  for  the  discov. 

tion  of  an  agreement  to  sell  only  to  ery   sought.     Frowein    v.    Lindheim 

plaintiff  alleges  that  defendants  did  so  (Supreme  Ct.),  12  N.  Y.  Supp.  526. 

sell  to  other  persons,  the  application  1.  Wilkiet;.  Moore,  17  How.  Pr.  (N. 

should  not  be  granted,  because  the  Y.  Supreme  Ct.)  480;  Husson  v.  Fox, 

knowledge  or  information  which  en-  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  464; 

abled  the  plaintiff  to  make  this  distinct  Pegram  v,  Carson,  xo  Abb.  Pr.  (N.  Y. 

and  definite  statement  was  sufficient  to  Super.  Ct.)  340, 18  How.  Pr.   (N.  Y.) 

enable  her  to  frame  her  complaint.  519;  Strong  v.  Strong,  z  Abb.  Pr.  N. 

Mehesy  v,  Kahn,  50  N.  Y.  Super.  Ct.  S.  (N.  Y.  Super.  Ct.)  233. 

209,  6  Civ.  Pro.  Rep.  (N.  Y.  Super.  Parties  cannot  substitute  their  own 

Ct.)  33.  Judgment,  on  vague  information,  the 

Amendment  of  Complaint.-^The  pa-  nature  and  source  of  which  is  not  dis- 

pers  on  which  a  motion  is  made  for  closed,  for  that  of  the  court.    Enough 

an  examination  and  discovery  of  books  must  be  shown  to  enable  the  court  to 

and  papers   to    enable    the    party  to  decide  that  the  discovery  is  necessary, 

amend  a  pleading  must  show  the  ne-  Kaupe  v.  Isdell,  3  Robt.  (N.  Y.)  699; 

cessity  of  such  examination.    Bloom  Merguelle  v.  Continental  Bank  Note 

V.  Patten,  58  N.  Y.  Super.  Ct.  225.  Co.,  7  Robt.  (N.  Y.)  77. 

To  Aid  In  Framing  Anawer. — If  a  party  S.  Wilkie  r.  Moore,  17  How.  Pr.  (N. 
asks  discovery  to  assist  in  framing  his  Y.  Supreme  Ct. )  480. 
answer,  the  rule  is  well  established  8,  Husson  v.  Fox,  15  Abb.  Pr.  (N. 
that  he  must  show  how  or  why  it  is  Y.  Supreme  Ct.)  464;  Pegram  v.  Car- 
necessary  to  have  the  discovery  asked  son,  10  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
in  order  to  prepare  the  answer.  Stan-  340;  Morrison  v,  Sturg^s,  26  How.  Pr. 
ton  V.  Delaware  Mut.  Ins.  Co.,  2  (N.  Y.  Super.  Ct.)  177;  Walker  v. 
Sandf.  (N.  Y.)  662;  Gelston  v.  Mar-  Granite  Bank,  19  Abb.  Pr.  (N.  Y.  Su- 
shall,6How.Pr.  (N.Y.  Super.  Ct.)398.  preme  Ct.)  1 11,  44  Barb.  (N.  Y.)  39. 

The  statement  in  the  petition  that  4.  McAllister  v.  Pond,  15  How.  Pr. 

with  the  aid  of  the  discovery  the  ap-  (N.   Y.   Super.    Ct.)  299;  Strong    v. 

plicant  may  be  able  to  prove  certain  Strong,  i  Abb.  Pr.  N.  S,  (N.  Y.  Super, 

tacts  does  not  show  any  necessity  for  Ct.)  233;  Morrison  v.  Sturges,  26  How. 

discovery  to  enable  him  to  prepare  his  Pr.  (N.  Y.  Super.  Ct.)  177. 
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stances  upon  which  the  discovery  is  claimed.* 

/.  Case  in  which  Equity  would  Compel  Discovery. — 

Under  some  of  the  statutes  the  application  must  show  that  the 
case  is  such  that  a  court  of  equity  would  compel  a  discovery  of 
the  document  production  of  which  is  sought.* 

g.  Allegations  of  Demand  and  Refusal. — It  should  next 

be  shown  that  the  applicant  has  in  person  or  by  his  attorney 
demanded  a  production  or  inspection  from  the  adverse  party,  and 
that  the  same  has  been  refused.* 

h.  Interrogatories. — Under  some  statutes  provision  is  made 
for  the  annexation  to  the  petition  of  interrogatories  relating  to 
the  subject-matter  of  the  discovery  such  as  may  be  necessary  to 
procure  the  discovery  sought.* 

/.  Prayer. — In  conclusion,  the  application  should  contain  a 
prayer  that  the  adverse  party  be  compelled  to  make  the 
discovery  or  permit  the  inspection  sought. 

j\  Verification. — It  is  usually  required  by  the  statutes  that 
the  application  be  verified,  and  under  some  of  the  statutes  this 
may  be  done  either  by  the  party  himself  or  by  his  attorney 
or  counsel.* 

Though  the  statute  does  not  provide  for  verification  by  any 
person  other  than  the  applicant  himself,  it  is  not  indispensably 
necessary  that  the  facts  should  be  made  to  appear  by  the  oath 
of  the  party  himself;  they  may  be  shown  by  the  oath  of  the 
attorney.^  It  has  been  held,  though,  that  if  the  affidavit  is 
not  made  by  the  party,  good  reason  must  be  shown  for  his  not 
doing  so.''^ 

1.  McAllister  v.  Pond,  15  How.  Pr.  Missouri, — Rey.  Stat,  of  Miasouri 

(N.  Y.  Super.  Ct.)  299;  Jackling  v,  1889,  j  2178. 

Edmonds,  3  E.  D.  Smith  (N.  Y.)  539;  JV«ti;  r<ir>.^New  York  Code  of  Civ. 

Noonan  v.  Orton,  28  Wis.  600 ;  Moore  Pro.,  §  804. 

V.  Mcintosh,  18  Wend.  (N.  Y.)  529.  Okio.^KeY.  Stat  of  Ohio  1894,  § 

5.  lasigi  V,  Brown,  I  Curt.  (U.  S.)  5293. 

401.  Rhode  Islands— Gen.  Laws  of  Rhode 

8.  Jenkins  v.  Bennett,  ^o  S.  Car.  393.  Island  1896,  c.  244,  ^  47. 

See  also  Seligman  v.  Real  Estate  Trust  Tennessee, —  Milliken  &  Vertrees's 

Co.,  20  Abb.  N.  Cas.  (N.  Y.  Supreme  Code  of  Tennessee  1884,  $  1450. 

Ct.)  210.  6.  Exchange  Bank  v,  Monteath,  4 

4.  Mitf.— Rev.  Stat,  of  Ohio  1894,  *  How.  Pr.  (N.  Y.  Supreme  Ct.)  280; 

5293.  Schuetse  v.  Continental  L.  Ins.  Co.,  69 

Tennessee, —  Code  of  Tennessee,  §  Wis.  252,  where  the  court  said :  '*This 

4650.  being    purely    a    proceeding  in    the 

6.  Arkansas, — Sandel  &  Hill's  Ar-  action,  the  attorney  mar  be  presumed 
kansas  Dig.  1894,  §  2897.  to  have  a  better  knowledge  than  has 

Connecticut, — Gen.  Stat.  Conn.  1888,  his  client  of  the  facts  necessary  to  be 
p.  251,  ^  io6x.  stated  in  the  affidavit." 

Georgia,^  Codt  of   Georgia  1882,        T.  Phelps  v,  Piatt,  54  Barb.  (N.  Y.) 


43513;  Ea^mest  V.  Napier,  15  Ga.  306 ;    557;  Fromme  v.  Lisner,  63  Hun  (N. 

D,  14  Ga.  185.  Y.) 

JifassacAusetts, — Gen.  Stat,  of  Massa-    nenta!  L.  Ins.   Co.,  69  Wis.  255,  in 


Bryan  v.  Walton,  14  Ga.  185.  V.)  290.    But  see  Schuetze  v.  Conti- 


chusetts  1882,  p.  971,  §  50.  which  it  was  held  unnecessary  to  state 

Michigan. — Howell's  Ann.  Stat,  of    the  reason  why  the  affidavit  was  not 
Michigan,  $  6413,  p.  1662.  made  by  the  party. 
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8.  Opposing  ProduotioiL  or  Impection — ^Denial  of  PooieMion  or  Control. — 
Where  the  adverse  party  states  on  oath  that  the  books,  papers, 
or  documents  as  to  which  discovery  or  inspection  is  sought  are 
not  in  his  possession  or  control,  the  proceeding  is  at  an  end. 
£x  necessitate  this  must  be  a  sufficient  reason  for  refusing  the 
order.^  The  denial,  however,  must  be  direct  and  positive.  An 
evasive  denial  will  be  insufficient.*  And  though  "  there  may  be 
cases  where  a  verified  denial  in  the  precise  language  of  the  statute 
would  be  sufficient,"  a  bare  denial  by  plaintiff  of  the  possession 
of  an  instrument  sued  on,  and  which  he  is  asked  to  discover, 
without  any  explanation  or  further  statement  of  the  facts,  is 
insufficient,  because  the  natural  presumption  is  that  such 
instrument  is  in  his  possession.* 

Wliat  Is  Not  a  Snfflciont  Boaaon. — It  is  preme  Ct. )  139 ;  Eschbach  v,  Lightner, 

not  a  sufficient  reason  for  failure  of  31  Md.  528.                                       ' 

the  party  himself  to  make  the  verifica-  **  If  the  answer  be  equivocal  or  cva- 

tion  that  he  did  not  reside  in  the  de-  sive,  the  judgment  of  the  court,  regu- 

fendant's  county.     Fromme  v»  Lisner,  lated  by  the  ordinary  rules  of  evidence, 

63  Hun  (N.  Y.)  290.  mustbe  applied  in  determining  whether 

1.  Bradstreet  v.  Bailey,  4  Abb.  Pr.  it  is  credible  or  not."      Eschbach  v. 

(N.  Y.  Supreme  Ct.)  234;  Southart  v.  Lightner,  31  Md.  528. 

D wight,  2  Sandf.  (N.  Y.)  672;  Woods  Failure  to  Deny  Ciutody  by  Attorney.— 

7f.  DeFiganiere,  i  Robt.  (N.  Y.)68i;  A  positive  denial  of  the  possession  or 

Watts  V.  Knevals,  56  N.  Y.  Super.  Ct.  control  of  books,  papers,  or  documents, 

592 ;  Mcllhanney  v.   Magie,    13  Civ.  discovery  of  which  is  sought,  has  been 

Pro.  Rep.  (N.  V.  Supreme  Ct.)  16;  held  to  be  sufficient  although  the  party 

Douglas  V,  Delano,  20  N.  Y.  Wkly.  failed  to  deny  an  allegation  in  the  ap- 

Dig.  85 ;   Matter  of  Martin,  62  Hun  plication  that  he  had  placed  them  in 

(N.  Y.)  557;  Eschbach  v.  Lightner,  31  the  hands  of  his  attorney.    Woods  v. 

Md.  528;  Baggott  t'.  Goodwin,  17 Ohio  DeFiganiere,  i  Robt.  (N.  Y.)  68r. 

St.  76.  BTaalYe  Anewer  ninatrated. — Where 

Denial  by  Attorney. — An  affidavit  by  the  affidavit  did  not  deny  possession  or 

defendant's  attorney  denying  defena-  control  of  the  books,  etc.,  but  alleged 

ant's  possession  or  control  of  the  books  that    deponent    **has    made    diligent 

as  to  which  discovery  is  sought  is  in-  search  therefor,  and  has  been  unable 

sufficient    if  stated   merely  on   infor-  tofindany  such  papers  or  documents/' 

mation    or    belief,  and    if   it    assigns  and  that  the  same  were  not  **in  his 

no   reason  why  the  affidavit  was   not  possession  or  under  his  control,  and 

made   by  defendant  himself.     Fox  v,  thus  deponent    is    unable    from  any 

Brega  (Supreme  Ct.),  5  N.  Y.  Supp.  knowledge  he  has"  to  produce  such 

908.  papers,  it  was  held  to  be  evasive,  and 

Denial  by  Agent. — The  agent  of  a  party  not  sufficient  to  defeat   the  motion, 

is  competent  to  show  why  the  papers  Hicks   v,  Charlick,  10  Abb.  Pr.  (N. 

required  are   not  produced   in  court.  Y.  Supreme  Ct.)  129. 

Gilpin  v.  Howell,  5  Pa.  St.  55;  Silli-  Where  the  opposing  affidavit  merely 

man  v.  Molloy,  4  Phila.  (Pa.)  44.  states  as  a  reason  for  denying  inspec- 

BiTect  of  Fallnre  to  Deny. — On  an  ap-  tion  that  on  certain  dates  named  the 

plication  for  discovery,  possession  by  contract  was   not   in  the  defendant's 

defendants  of  the  documents  in  ques-  possession,  and  does  not  show  that  the 

tion  miist  be  assumed  where  such  fact  contract  was  not  within  the  control  of 

is  not  denied.     Amsinck  v.  Northrup,  the  defendant,  its  officers,  or  agents, 

12  N.  Y.  Wkly.  Dig.  573.  the    application    should    be   granted. 

8.  Matter  of  Martin,  62  Hun  (N.  Y.)  Sibley  v.  New  York  Times  Pub.  Co., 

557;  Southart  v.  Dwight,  2  Sandf.  (N.  80  Hun  (N.  Y.)  561. 

Y.)  672;  Sibley  v.  New  York  Times  8.  Hepburn  v.  Archer,  20  Hun  (N. 

Pub.  Co.,  80  Hun  (N.  Y.)  561 ;  Hicks  Y.)  535.     Seealso  Bickford  v.  IceCo., 

V.  Charlick,   10  Abb.  Pr.  (N.  Y.  Su-  13  Phila.  (Pa.)  67;  Perrow  v.  Lindsay, 
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Denial  of  Matoriality  or  ITeooMity. — An  affidavit  merely  denying 
materiality  of  the  discovery  sought  furnishes  no  ground  for 
denying  the  application.  The  court  and  not  the  affiant  is  to 
decide  the  question  of  materiality.^  If,  however,  facts  are  stated 
which  plainly  show  that  the  discovery  is  immaterial  or  unneces-' 
sary,  the  application  will  be  denied.* 

Doonments  Ttolnting  Bolelj  to  AiBunt's  Title. — If  the  affidavit  shows 
that  the  documents  relate  solely  to  affiant's  title,  and  that  they 
do  not  in  any  way  support  or  tend  to  prove  plaintiff 's  title,  dis- 
covery will  be  refused  and  no  affidavit  in  contradiction  thereof 
will  be  permitted.* 

9.  The  Order^a.  Contents  and  Requisites— -what  order  ehonid 

iMreet. — The  order  should  direct  either  that  copies  of  the  books, 
papers,  or  documents  be  placed  in  the  hands  of  the  applicant  or 
his  attorney,  or  that  the  originals  be  deposited  with  the 
clerk  of  the  county  in  which  the  trial  is  had,  unless  otherwise 
directed.^ 

Deicription  of  Booln,  Papen,  or  Doooments. — An  order  either  for  the 
inspection  of  books  and  making  copies,  or  for  their  production 
in  court,  should  so  specify  or  describe  them  that  the  party  who 
is  to  furnish  inspection  or  produce  the  books  may  know  what 
books  ought  to  be  produced  or  furnished  for  inspection.*  The 
order  should  not  be  made  in  such  terms  as  to  operate  as  a  license 
to  the  party  obtaining  it.  to  search  the  books  and  papers  of  his 
adversary  at  pleasure,  or  require  him  to  produce  books  which  may 

52  Hun  (N.  Y.)  115,  in  which  it  was  8.  Morris  t.  Edwards,  L.  R.  15  App. 

held  that  where  a  petition  for  discov-  Cas.  309. 

ery  shows  the  agreement  sued  on  to  4.  N.  Y.  Supreme  Ct.  Rule  20.    See 

have  been  placed  in  the  hands  of  the  also  Moore  v,  Pentz,  2  Sandf.  (N.  Y.) 

defendant,  and  that  he  promised  to  give  664;   Faircloth  v.  Jordan,  15  Ga.  515. 

the  plaintiff  a  copy,  but  failed  to  do  so,  5.  Whitman  v,  Weller,  39  Ind.  515; 

the  mere  denial  that  the  paper  is  in  the  Olney  v.  Hatcliff,  37  Hun  (N,  Y.)  287 ; 

custody  or  control  of  defendant  is  in-  Walker  v.  Granite  Bank,  19  Abb.  Pr. 

sufficient.     He  should  show  what  has  (N.  Y.  Supreme  Ct.)  111,44  Barb.  (N. 

become  of  it,  or  that  it  has  gotten  out  Y.)  39;  Allen  v.  Allen,  58  Hun  (N.  Y.) 

of  his  possession  and  is  no  longer  under  604,  11  N.  Y.  Supp.  535.     See  also  Em 

his  control.  /.  Jaynes,  70  Cal.  639. 

1.  Elder  v.  Bogardus,  i  Edm.  Sel.  Order  Ck>od  In  Part  and  Bad  In  Part. — 
Cas.  (N.  Y.)  no;  Clyde  v,  Rogers,  Where  some  of  the  books  ordered  to 
24  Hun  (N.  Y.)  145.  be  produced  are  described  with  suffi- 

2.  Watts  V.  Knevals,  56  N.  Y.  Super,  cient  certainty  they  must  be  produced 
Ct.  592;  Stalker  v.  Gaunt,  12  N.  Y.  notwithstanding  other  books  men- 
Leg.  Obs.  124.  But  see  Titus  v.  Cor-  tioned  in  the  order  are  not  sufficiently 
telyou,  I  Barb.  (N.  Y.)  444;  Higgins  described.  Forsyth  Com Vs  t».  Lemly, 
V.  Bishop,   12  N.   Y.  Leg.   Obs.   127,  85  N.  Car.  345. 

where  it  was  held  that  an  application  Insiifflclent  Description  Dlustrated. — An 

to  produce  books,  etc.,  would  be  denied  order  requiring  defendants  to  produce 

where  the  opposing  affidavit  was  posi-  books  and  papers,   if  any   there  are, 

tive  that  the  books  contained  no  item  touching  the  business  relations  of  de- 

which  was  not  in  an  account  rendered,  fendants,  as  between  themselves  and 

and   that  the  account    contained    no  third  parties,  which  refer  to  or  would 

item  not  in  the  books.      Higgins  v.  cover  or  include  the  purchase  of  the 

Bishop,  12  N.  Y.  Leg.  Obs.  127.  goods  alleged  to  have  been  sold,  is  too 
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be  of  no  use  to  such  adversary  when  produced.^ 

Bpeoiflfiiig  TliM. — The  order  must  also  specify  the  time  within 
which  the  copies  are  to  be  furnished  or  the  deposit  made ;  ^  and 
if  the  order  is  that  the  writings  be  deposited,  the  length  of  time 
for  which  they  must  be  deposited  should  be  stated.* 

As  to  ProMribing  Penalty. — ^The  order  should  not  prescribe  a  penalty 
for  noncompliance  therewith.  The  remedy  for  noncompliance 
should  only  be  enforced  on  rule  to  show  cause  or  on  motion  and 
due  notice  after  refusal,^  or  at  the  trial  after  giving  the  party 
from  whom  a  discovery  is  asked  an  opportunity  to  show  a  reason 
why  it  is  not  forthcoming.* 

b.  Service. — Service  of  the  order  may  be  made  upon  the 
attorney  only.  It  is  not  necessary  that  the  party  also  be  served 
with  notice;^  on  the  contrary,  service  of  an  order  on  the  party 
only  and  not  on  his  attorneys  is  insufficient  and  will  be  set  aside 
on  motion.' 

c.  Effect. — In  some  jurisdictions  .provision  is  made  by  statutes 

▼ague  and  uncertain.    Olnej  v.  Hat-  4.  Broderick  v,  Shelton,  i8  Abb.  Pr. 

cliff,  37  Hun  (N.  Y.)  386.  (N.  Y.  Supreme  Ct)  2x3,  holding  that 

I.  Whitman  v,  Weller,  39  Ind.  515.  the  provisions  of  Supreme  Ct.  Rule  16, 

See  also  Allen  v,  Allen  (Supreme  Ct.),  1851,  Supreme  Ct.  Rule  20, 1871,  to  the 

II  N.  Y.  Supp.  535,  in  which  it  was  contrary,  are  void ;  Walker  tr.  Granite 

held  in  ati   action    for  a  conversion  Bank,  19  Abb.  Pr.  (N.  Y.  Supreme  Ct) 

of  securities  held  in  trust  by  defend-  113;  Jenkins  v.  Bennett,  40  S.  Car. 

ants  for  plaintiffs,  that  an  ordfer  grant-  393 ;  Pindar  v.  Seaman,  33  Barb.  (N. 

ing  an  inspection  of  all  defendant's  V.)  140;  Powers  v.  Elmendorf,  4H0W. 

books  of  account  from  the  time  thej  Pr.  (N.  Y.  Supreme  Ct.)  63;  Dick  v. 

commenced   business  was  too  broad,  Phillips,  41    Hun  (N.   Y.)   603.    See 

and  that  it  should  not  have  included  also  Rice  v.  Bhle,  55  N.  Y.  518. 

any  books  other  than  those  contain-  Thus  it  is  erroneous  to  direct  de- 

ing  entries  relating  to  such  securities,  fendants  to  deposit  a  paper  wl^  Uie 

S.  Powers  v.  Elmendorf,4  How.  Pr.  clerk  for  thirty  days,  and  in  default 

(N.  Y.  Supreme  Ct.)  60;  Pindar  v.  thereof  that  they  be  precluded  from  all 

Seaman,  33  Barb.  (N.  Y.)  140.   See  ahso  defense  in  the  action,  and  be  adjudged 

Moore    v,   Pentz,   2  Sandf.    (N.   Y.)  guilty  of  a  contempt  and  be  liable  to 

664.  be  punished  therefor.    Pindar  v,  Sea- 

QrdartoProdQoe  '^FoTtbwltli'' — Effoot.  man,  33  Barb.  (N.  Y.)  140. 

—An  order  to  deposit  a  deed  "forth-  6.  Gilpin  v.  Howell,  5  Pa.  St.  55; 

with  "does  not  mean  within  twenty-  Coleman  v,  Spencer,   1   Phi  la.   (Pa.) 

four  hours,  but  immediately,  or  within  271 ;  McNair  v.  Wilkins,  3  Whart.  (Pa.) 

a  reasonable  time  after  notice  of  the  554;  Tuttle  v.  Mechanics',  etc..  Loan 

order.     People  v.  Brower,  4  Paige  (N.  Co.,  6  Whart,    (Pa.)    216;    StIIiman 

Y.)  405.  V.  MoUoy,  4  Phila.  (Pa.)  44.     See  also 

8.  Stow  v.  Betts,  7  Wend.  (N.  Y.)  Dunham   v.   Riley,  4  Wash.    (U.  S.) 

536.    See  also  Moore  v.  Pentz,  2  Sandf.  126;   Bas  w.  Steele,  3  Wash.  (U.  S.) 

(N.  Y.)  664,  where  the  order  required  381. 

the  party  to  produce  books  on  the  day  6.  Rossner  v.  New   York  Museum 

of  the  trial  and  deposit  them  with  the  Assoc,  20  Hun  (N.  Y.)  182. 

clerk  of  the  court,  to  remain  with  him  T.  Schmidt  v,  Selinger,  i  Monthly  L. 

during  the  trial  of  the  cause.  Bui.  (N.  Y.)  61. 

An  order  requiring  the  deposit  of  Order  factliif  Adds  wltlkoiit  Prc^utflM. 

all  the  account  books  of  a  party  with  —-Where  an  order  for  discovery  is  set 

a  clerk  for  ten  days  is  not  sustainable  aside  because  of  insufficient  service,  it 

in  an  ordinary  case.    Julio  v.  Ingalls,  should  be  without    prejudice  to  ^e 

17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  448,  granting  of  a  new  order.     Schmidt  9. 

note.  Selinger,  i  Monthly  L.  Bui.  (N.  Y.)  61. 
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and  rules  of  court  that  the  order,  whether  absolute  *  or  to  show 
cause  only,^  will  operate  as  a  stay  of  all  other  proceedings  in  the 
cause  ^  until  such  order  shall  have  been  complied  with  or  vacated  * 
or  reversed.*  Some  of  the  statutes  further  provide  that  the 
party  obtaining  such  order,  after  it  shall  be  complied  with  or 
vacated  •  or  reversed,''  shall  have  the  like  time  to  prepare  his 
complaint,  answer,  or  reply,®  or  to  demur,®  or  to  take  any  other 
proceedings  in  the  action  to  which  he  was  entitled  at  the  time  of 
making  the  order,*®  but  that  the  court  or  the  judge  who  grants 
the  order  may  limit  its  effect  by  declaring  therein  how  far  it  shall 
operate  as  a  stay.** 

d.  Compliance — (i)  Generally, — An  order  for  production  or 
inspection  must  be  strictly  complied  with.**  In  this  connection  a 
few  illustrations  are  given  showing  what  is  and  what  is  not  a 
sufficient  compliance.** 

flMling  up  Put. — ^The  party  may,  however,  seal  up  such  parts  of 
books  or  documents  as  do  not  relate  to  the  matters  in  issue,  and 
which  are  purely  private  and  unconnected  with  the  *suit  in  which 
they  are  used  as  evidence,**  and  persons  who  wilfully  pry  into  the 

I.  New  York  Supreme  Ct.  Rule  23 ;  of  books  with  the  countj  clerk,  giving 
Sanborn  &  B.  Ann.  Stat.,  ^  4183;  Mil-  leave  to  the  partj  seeking  discovery  to 
liken  &  Vertrees's  Code  of  Tennessee,  examine  the  books  at  another  place  Is 
$  4^5.V  not  a  compliance.  Snyder  tn  Olmstead, 

S.  Sanborn  &  B.  Ann.  Stat.,  {  4183;  i  How.  Pr.  (N.  Y.  Supreme  Ct.)  194. 
N.  Y.  Supreme  Ct.  Rule  22.  When  the  plaintiff,  by  rule,  prays 

S.  Sanborn  &  B.  Ann.  Stat.,  ^  4183 ;  for  the  production  of  books  and  papers 

N.  Y.  Supreme  Ct.  Rule  22.  of  the  defendant,  and  he  answers  that 

4.  N.  Y.  Supreme  Ct.  Rule  22;  they  are  not  in  his  possession  or  con- 
Sanbom  &  B.  Ann.  Stat.,  $  4183;  Mil-  trol,  and  no  effort  is  made  to  traverse 
liken  &  Vertrees's  Code  of  Tennessee,  and  contradict  the  answer,  and  in  the 
$  4653.  progress  of  the  trial  the  defendant  as- 

5.  Sanborn  &  B.  Ann.  Stat,  of  Wis-  certains  where  they  are,  and  produces 
consin,  §  4x83.  them,  and  offers  them  in  evidence,  this 

6.  Sanborn  &  B.  Ann.  Stat,  of  Wis-  is  substantial  compliance  with  the  or- 
consin,  ^  4183;  N.  Y.  Supreme  Ct.  der,  although  there  may  be  a  well- 
Rule  22.  grounded  suspicion  that  through  the 

T.  Sanborn  &  B.  Ann.  Stat,  of  Wis-  influence  of  uie  defendant  they  had 

consin,  §  4183;  N.   Y.  Supreme  Ct.  been  secreted.    Chaffe  v.  Mackensie, 

Rule  22.  43  La.  Ann.  1063. 

a.  Sanborn  &  B.  Ann.  Stat,  of  Wis-  The  books,  etc.,  need  not  be  pro- 

consin,  ^  4183;   N.  Y.  Supreme  Ct.  duced  at  the  oiHce  of  the  adverse  party's 

Rule  22.  attorney,  and  the  party  producing  may 

9.  Sanborn  &  B.  Ann.  Stat,  of  Wis-  either  permit  them  to  be  inspected  at 
consin,  ^  4183;  N.  Y.  Supreme  Ct.  the  office  of  his  own  attorney  or  fur- 
Rule  22.  nish  verified  copies  of  the  entries  in 

10.  Sanborn  &  B.  Ann.  Stat,  of  Wis-  question.  Pox  v,  Brega  (Supreme 
consin,  5  4183;  N.  Y.  Supreme  Ct.    Ct.),  5  N.  Y.  Supp.  908. 

Rule  22.  Depositing  a  locked  box  containing 

II.  N.Y.  Supreme  Ct.  Rule  22;  San-  the  papers  ordered  to  be  produced, 
born  &  B.  Ann.  Stat,  of  Wisconsin,  $  with  a  direction  to  the  opposite  party 
4183.  to  send  for  the  key  when  wanted,  is 

IS.  Snyder  v,  Olmstead,  i  How.  Pr.  not  a  sufficient  compliance  with  an 

(N.  Y.  Supreme  Ct.)  194.  order  for  production.   Preston  v.  Carr, 

is.  WlUKk  b  aSuffiolent  OomidlaBoa. —  i  McClel.  &  Y.  457. 

Where  an  order  is.  made  for  the  deposit  14.  Titus  v.  Cortelyou,  i  Barb.  (N. 
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sealed  parts  are  guilty  of  contempt.^  .  The  affidavit  of  the  party 
that  the  parts  so  sealed  do  not  relate  to  the  matters  in  issue  is 
prima  facie  sufficient  to  protect  them  from  examination,  but  it 
may  be  rebutted.* 

(2)  Effect  of  Noncompliance. — In  almost  all  jurisdictions  where 
production  and  inspection  of  books,  papers,  or  documents  are  regu- 
lated by  statute,  there  are  express  provisions  as  to  the  e£Fect  of 
failure  to  obey  an  order  for  production  or  inspection.  These  pro- 
visions vary,  but  there  are  very  few  jurisdictions  in  which  the 
provisions  are  not  identical  with  or  similar  to  those  of  another  or 
other  states.  In  the  notes  hereto  are  set  out  all  the  statutes  re- 
lating to  this  subject.* 

Y.)  444;  Higgins  v.  Bishop,  12  N.  Y.  does  not  provide  that  if  the  books, 

Leg.  Obs.  127;  Elder  v,  Bogardus,  i  papers,  or  documents  are  wanted  as  evi- 

JSdm.  Sel.  Cas.  (N.  Y.)  no;  Brevoort  dence  by  the  party  applying  the  court 

v.  Warner,  8  How.  Pr.  (N.  Y.  Supreme  may  direct  the  jury  to  presume  their 

Ct.)  321 ;  Pynchon  v.  Day,  118  111.  9.  contents  to  be  such  as  the  party  alleges. 

1.  Titus  V.  Cortelyou,  i  Barb.  (N.  Code  of  Mississippi  1892,  §  927;  N.  J. 

Y.)  444.  Revision,  **  Practice,"  ^  157. 

3.  Titus  V.  Cortelyou,  i  Barb.  (N.  XndlaiLa — BOaaovrl  —  Nortli  Carolina — 
Y.)  444;  Pynchon  v.  Day,  118  111.  9.  North  Dakota — South  CaroUna — SoutiL 
8.  Arlioiia  —  Oallfomla  —  Colorado  —  Dakota  —  WlacoiudiL.  —  If  compliance 
Kansas  —  mimeflota  — inialairtppl — ^Hbn-  with  an  order  for  inspection  be  refused, 
tana — ^Nehraaka — ^Nevada — ^Kew  Jeraey —  the  court  may,  on  motion,  exclude  the 
Qhlo^  Oklahoma — Oregon — Waahlni^n  paper  from  being  given  in  evidence, 
—  'Wyoming. —  If  compliance  with  an  or  punish  the  party  refusing,  or  both, 
order  for  inspection  be  refused,  the  Rev.  Stat.  Indiana  1894,  4  4^t  North 
court  may  exclude  the  book,  document,  Carolina  Code  1883,  vol.  i,  p.  227, 
or  paper  from  being  given  in  evidence,  §  578;  Rev.  Code  of  North  Dakota 
or,  if  wanted  as  evidence  by  the  party  1895,  h  5^54 1  Session  Laws  South  Da- 
applying,  may  direct  the  jury  to  pre-  kota  1890,  c.  105  (re-enacting  Comp. 
sume  it  to  be  such  as  he  alleges  it  to  be,  Laws  of  Dak.  1887,  ^  5251) ;  Gen.  Stat, 
and  the  court  may  also  punish  the  party  of  South  Carolina  1882,  c.  51^389; 
refusing  for  a  contempt.  Rev.  Stat.  Sanborn  &  B.  Ann.  Stat,  of  Wisconsin, 
Arizona  1887,  p.  329,  §  37;  Newmark's  §  4183;  Rev.  Stat,  of  Missouri  1889, 
Code  of  Civ.  Pro.  (Cal.),  §  1000;  Code  ^  2181. 

of  Pro.  (Colo.),  §  355;  Code  of  Montana  And  in  Wisconsin  it  is  further  pro- 
1895,  vol.  3,  §  1810;  Gen.  Stat,  of  Ne-  vided  that  on  failure  to  give  Inspec- 
vada  1885,  c.  8,  §  426;  Consol.  Stat,  of  tion  without  sufficient  cause  being 
Nebraska  1893,  §  4914;  HilTs  Ann.  shown  therefor,  the  court  or  presiding 
Laws  of  Oregon,  vol.  i,  p.  468,  §  521 ;  judge  may  make  an  order  for  dismiss- 
Hill's  Stat,  of  Washington,  §  iiS86;  ing  the  plaintiff 's  complaint  or  strik- 
Gen.  Stat,  of  Kansas  1889,  ^  4463 ;  Rev.  ing  out  his  reply  or  the  defendant's 
Stat  of  Minnesota,  ^  5750.  answer  as  the  circumstances  of  the  case 
In  Ohio,  Oklahoma,  and  Wyoming  may  require,  and  that  judgment  may, 
the  statutes  relating  to  a  failure  to  com-  be  perfected  on  such  order  accordingly, 
ply  with  an  order  for  inspection  are  the  Wisconsin  Circuit  Court  Rule  19. 
same  as  the  provision  above  set  out,  Delawara— District  of  Columbia — ^Flor- 
except  that  they  do  not  provide  for  Ida — Ooorgia — Maryland — North  Carolina 
punishing  the  party  as  for  contempt.  — Ohio  — Wyoming  —  United  Statea. — If 
Rev.  Stat,  of  Ohio,  §  5290;  Stat,  of  plaintiff  fails  to  comply  with  an  order 
Oklahoma  1893,  c.  66,  f  380;  Rev.  StaL  for  production  the  court  may,  on  mo- 
of  Wyoming  1887,  §  2638.  tion,  give  a  like  judgment  for  defend- 
In  Mississippi  and  New  Jersey  the  ant  as  in  cases  of  nonsuit,  and  if  a 
statute  relating  to  the  failure  to  com-  defendant  fails  to  comply  with  such 
ply  with  an  order  for  inspection  differs  order  the  court  may,  on  motion,  give 
from  such  provision  only  in  that  it  judgment    against    him    by    default. 
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ndlnre  to  Obey  Order  for  Inspection. — In  the  event  of  a  refusal  to 
permit  an  inspection  of  books,  papers,  or  documents,  in  compliance 
with  an  order  therefor,  the  statutes  usually  contain  one  or  more 
of  the  following  provisions:  That  the  court  may  exclude  a  book, 
paper,  or  document  from  being  given  in  evidence,  or,  if  wanted  as 
evidence  by  the  party  applying,  may  direct  the  jury  to  presume 
it  to  be  such  as  the  party  alleges  it  to  be;  that  the  court  may 
punish  the  party  refusing  as  for  a  contempt. 

Failure  to  Obey  Order  to  Prodnce. — It  will  be  seen  that  under  most  of 
these  statutes  the  effect  of  a  failure  to  obey  an  order  to  produce 
books  and  documents  is  a  judgment  by  default  if  the  party 
refusing  is  a  defendant  or  a  nonsuit  if  the  party  refusing  is  a 
plaintiff,  and  under  some  of  the  statutes  the  party  refusing  may 
also  be  punished  as  for  a  contempt.  Some  of  the  provisions, 
however,  vary  more  or  less  from  the  rule  stated,  as  will  be  seen 
from  examination  of  the  notes. 

Compiled  Stat,  of  Dist.  Columbia,  p.  it.     If  he  then  fails  to  do  so,  the  con- 

320,  ^  31 ;  Rev.  La'ws  of  Delaware,  vol.  tents  of  the  writing  may  be  proved  as 

'»  P-  799»   i   13?   R*^v.   Stat.    Florida  in  case  of  its  loss.     Compiled  Laws  of 

1893,  §  1115;  Code  of  Georgia  1882,  Utah  1888,  ^  3905;  Rev.  Stat,  of  Idaho 
43510;  Code  of  Maryland  1882,  vol.  2,  1887,  4  599i* 

*rt.  75,  4  94;  TR.ev.  Stat.  Ohio,  4  5289;  LonlBlana. — On    failure    to    comply 

Rev.   Stat.   Wyoming   1887,   ^    2637;  with  the  order  for  production,  the  facts 

Rev.  Stat,  of    United  States,  §  724;  stated  and  sworn  to  shall  be  considered 

Code  North  Carolina,  §  1373*  as  having  been  confessed  unless  satis- 

Arkansas — Mldiigan  —  Uissovrl. — On  factory  evidence  is  shown  of  the  impos- 

failure  to  comply  with  an  order  for  sibility  of  producing  such  documents, 

production  the  court  may  direct  anon-  Garland's  Rev.  Code  of  Louisiana,  p. 

suit,  or  may  strike  out  any  answer  or  140,  (  140. 

plea  or  notice  given,  or  may  debar  the  Hew  Tork. — **  Where  an  order,  made 

party  from  any  particular  defense  in  as  prescribed,  «  «  «  directs  a  discov- 

relatlon    to  wnich   such  discovery  is  ery  or  inspection,  the  party  in  whose 

sought.  Sandel  &  Hill's  Arkansas  Dig.  behalf  it  was  made  may,  upon  proof 

1894,  4  2899;  2  Howell's  Ann.  Stat.,  4  by  affidavit  that  the  adverse  party  has 
6416;  Rev.  Stat,  of  Missouri  1889,  ^  failed  to  obey  it,  and  upon  notice 
2180.  And  in  Missouri  he  may  also  be  to  him,  apply  to  the  court  for  an 
punished  as  for  a  contempt.  Rev.  Stat,  order  to  punish  him  for  the  failure, 
of  Missouri  1889,  §  2180.  Upon  the  hearing  of  the  application 

Virginia — ^West  Virginia. — On  failure  the  court  may,  upon  the  payment  of 

of  the  party  to  make  production  within  such  a   sum  for  the  expenses  of  the 

a  reasonable  time,  or  answer  in  writing  applicant  as  the  court  fixes,  and  upon 

upon  oath  that  he  has  not  under  his  compliance  with  such  other  terms  as 

control  such  books  or  papers,  the  court  it  deems  just  to  impose,  permit   the 

may  attach  him  and  compel  him  to  do  party  in  default  to  comply  with   the 

one  or  the  other,  and  it  may  also,  if  order  for  a  discovery  and  inspection, 

the  party  is  a  defendant,  set  aside  a  and   for  that  purpose   it   may  direct 

plea  and  give  judgment  against  him  by  that   the   application    to   punish   him 

default,  or  if  he  is  a  plaintiff  order  his  stand  over  to  a  future  time.     Upon  the 

suit  dismissed  with  costs,  or  if  he  claims  final  hearing  of  the  application  to  pun- 

a  debt  before  a  commissioner  disallow  ish  the  party  in  default,  tlie  court,  in  a 

such  claim.     Code   of  Virginia  1887,  proper  case,  may  direct  that  his  com- 

4  337'  I  Code  of  West  Virginia  1887,  plaint  be  dismissed,  or  his  answer  or 

c.  130,  §  43,  reply  be  stricken  out,  and  that  judg- 

Idalio — Utab. —  If  the  writing  is  in  ment  be  rendered  accordingly;  or  it 

the  custody  of  the  adverse  party  he  may  make  an  order  striking  out  one 

must  have  reasonable  notice  to  produce  or  more  causes  of  action,   defenses, 
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EzoluiiTcneM  of  Statutory  Somediei. — If  the  statutes  declare  that  the 
remedies  therein  provided  for  failure  to  obey  an  order  shall  be 
exclusive,  the  court  is,  of  course,  restricted  to  such  remedies,^ 
and  it  is  apprehended  that  the  court  would  be  restricted  to  statu- 
tory remedies  even  though  the  statute  did  not  expressly  provide 
that  they  should  be  exclusive. 

Homuit  and  Judgment  by  Doftainlt. — As  before  stated,  the  penalty  for 
noncompliance  with  an  order  for  production  is  a  nonsuit  if  the 
plaintiff  is  the  party  who  has  disobeyed  the  order,  or  a  judgment 
by  default  where  the  defendant  is  guilty  of  the  disobedience.^  But 
before  the  penalty  of  nonsuit  or  judgment  by  default  can  attach, 
an  order  for  production  must  actually  have  been  made;  the  mere 
fact  that  the  statutory  notice  to  produce  has  been  given  will 
not  authorize  the  infliction  of  the  penalty  for  nonproduction.* 
''  Failure  to  comply  with  the  notice  is  a  very  different  thing  from 

counterclaims,  or  replies  interposed  by  denied,  the  court  saying :  "  Tlie  power 
him,  or  that  he  be  debarred  from  main-  of  the  court  to  compel  discoveries  in 
taining  a  particular  claim  or  defense  in  causes  of  this  kind  is  limited  to  oon- 
relation  to  which  the  discovery  or  in-  suiting  a  plaintiff,  or  striking  ont  a  plet 
specti on  was  sought.  Where  the  party  or  notice  or  special  matter  of  a  de- 
has  failed  to  ob«T  an  order  allowing  fendant,  or  del^irring  him  from  anj 
an  inspection  by  the  adverse  party  and  defense  in  relation  to  which  a  disco?- 
requiring  him  to  furnish  a  copy  or  per-  ery  is  sought ;  and  by  an  express  pro- 
mit  a  copy  to  be  taken,  the  court  may  vision  Uieir  power  is  confined  to  the 
also  direct  that  the  book,  document,  remedies  mentioned."  See  also  Woodi 
or  other  paper  be  excluded  from  be-  v.  DeFiganiere,  i  Robt.  (N.  Y.)68i; 
ing  given  in  evidence,  or  it  may  punish  Gould  t*.  McCarty,  ii  N.  Y.  575. 
the  party  for  a  contempt,  or  both."  8.  Wright  v.  Crane,  13  S.  &  R.  (Pa.) 
Code  Civ.  Pro.,  f  808.  447;    Wills    v.  Kane,  a  Granf^  Cas. 

Iowa. — On  failure  to  obey  an  order  (Pa.)  47.  See  alsoMcDemiottv.  U.S. 

for  production,  or  to  state  sufficient  Insurance  Co.,  i  S.  &  R.  (Pa.)  557. 

cause    for  failure,    the  same    conse-  8.  Graham  v,  Hamilton,  3  Ired.  (N. 

quences  shall  ensue  as  if  the  party  had  Car.)   381 ;    Parish  v.  Weed  Sewing 

failed  to  appear  and  testify  when  sub*  Mach.  Co.,  79  Ga.  682;  McDermott  r. 

poenaed  by  the  party  on  calling  for  U.  S.  Insurance  Co.,  i  S.  &  R.  (Pa.)  357. 

the  books  and  papers.     Rev.  Code  of  8ooottdaryB¥ldtnoo. — In ////jp^/j  there 

Iowa  1888,  ^  3687,  p.  119a.  is  a  statute  which  provides  for  the  pro- 

PemisylTaiila. — If  the  party  is  a  plain-  duction  of  books  and  papers,  but  theie 
tiff,  tlie  court  may  give  judgment  for  is  apparently  no  pro>i8ion  relating  to 
defendant  as  in  case  of  nonsuit,  and  a  failure  to  comply  with  an  order  for 
if  defendant,  judgment  against  him  by  production,  and  it  has  been  held  that 
default  as  far  as  relates  to  such  parts  if  a  party  gives  notice  to  produce  widi- 
of  the  plaintiff's  demand  or  the  de-  out  asking  aid  of  the  court  to  enforce 
fendant's  defense  to  which  the  books  production,  a  failure  to  produce  will 
or  papers  of  the  party  are  alleged  to  only  entitle  him  to  introduce  second- 
apply.  I  Brightly's  Purdon's  Dig.,  ary  evidence  of  tlie  contents  of  the 
p.  813,  art.  I .  books  and  papers,  if  he  shows  that  ther 

Maaaaohnaetta. — If  a  party  neglects  are  in  the  possession  of  the  adver$e 

to  answer  interrogatories  filed  for  dis-  party.     Hoagland   v.   Great  Western 

covery  of  facts  or  documents,  the  court  Tel.  Co.,  30  111.  App.  304. 

may  enter  a  nonsuit  or  default,  as  the  In  Alabama^  where  there  are  no  sat- 

case  may  require,  and  proceed  there*  utes   relating  to  the  production  and 

on  according  to  law.    Gen.   Stat,  of  inspection  of  books,  papers,  and  docu- 

Mass.,  p.  791,  f  59.  ments,  it  has  been  held  that  a  failure 

1.  Birdaall  v,  Pixley,4  Wend.  (N.Y.)  to  produce  on  notice  entitles  the partj 

196,  overruling  ^'Wtnd.i^.  Y.)  425,  giving  notice    to    put    in   secondary 

in  which  a  motion  for  attachment  was  evidence  of  their  contents,  and  thai 
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ure  to  comply  with  an  order  of  court  founded  thereon  for  the 
■duction  of  the  books  or  papers."*  Norwill  the  penalty  attach 
ere  the  party  gives  a  good  and  sufficient  reason  for  noncompli< 
:e.^     Before  judgment  of  nonsuit  or  by  default  can  be  entered, 

party  seeking  production  must  make  a  motion  for  that  pur- 
le^  and  the  party  in  default  must  be  duly  notified  of  the 
tion* 
■nnlihrnaiit  fn  Coatampt — So,  also,  a  party  will  not  be  punished  as 

contempt  for  noncompliance  with  an  order  for  production  or 
pection  if  he  shows  a  sufficient  excuse  therefor,'  and  the 
lalty  should  not  be  imposed  until  it  is  ascertained  judicially 
t  such  noncompliance  is  not  without  good  reason." 

court  sbould  not  order  their  pro-  respond  penonkllf  to  the  notice  and 

tion  to  be  used  as  evidence  against  show   that  he  has   not  posseMloD  or 

party  refusing.     Golden  *.  Conner,  custody  of  the  paper  will  not  authoriie 

lla.  598.  the   entry  of  a  judgment  by  default 

Parish   V.   Weed   Seiring  Mach.  against    him.      Sutherlin    u.    Under- 

,  79  Ga.  68a,  In  which  It  appeared  writers'  Agency,  53  Go,  441. 

:  although  notice  had  been  given  Judflnent  tpy  Default  on  SMUiis  out 

■e  had  been,  In  pulnt  of  fact,  no  naa. — Where   a  plea  and  notice  of  the 

lirement  by  the  court  to  produce  party  In  default  are  stricken  out,  his 

1  and  there,  but  that,  on  the  con-  adversary  is  entitled  to  a  judgment  by 

T,  the  court  had  given  the  plaintiff  default  as  for  a   want  of  a  pleading. 

c  to  respond  to  the  notice  by  grant-  FoUett  *.   Weed,  3   How.  Pr.  (N.  Y. 

a  continuance.     In  passing  on  the  Supreme  Ct.)  360. 

(tion  the  court  said  that  the  statute  JVafiee.— An  order  striking  out  the 

tcmplated  "a  peremptory  require-  pleading  should    not    be    made    until 

It  bi-  the  court  to  pcoduce  the  books  notice  has  been  given  to  the  party  in 

papers  specified   In  the  notice,  or  default.     Rice  v.  Ehele,  55  N.  Y.  518. 

le  of  them,  before  there  can  be  a  a.  See  statutes  cited  in  the  preced- 

Jre  or  refusal  '  to  comply  with  such  Ing  note. 

irder,'  to  as  to  entitle  the  adverse  4.  Baa  1'.  Steele.  3  Wash.    (U.  S.) 

:y,  if  plaintiff,  to  a  Judgment  as  by  381;  Maye  r.  Carbery,  3  Cranch  (C. 

LUlC,  or  if  defendant,  to  a  judgment  C.)    336;    U,  S.    Bank    v.    Kurtz,   a 

1  ca.^e  of  nonsuit."  Cranch  (C.  C.)  343. 

Focterr.  Sandeman.sFhIla.  (Pa.)  B.  Holly  Mfg.    Co.  v.   Venner,   86 

See  also  Graham  v.  Hamilton,  3  Hun  (N.  Y.)  41. 

I.  (N,  Car.)  3H1.  «.  Jenkins  v.  Bennett,  40  S,  Car.  393. 

Iiat  IiaBnffldsittllMMa. — Where  a  What  la  a  SnDolattt  Bzonia  tot  Hob- 

iTHS  obtained  against  the  plaintiff  oomvUanoe. — An  af^davlt  by  a  former 

suit  at  law  to  produce  on  the  trial  member   of  a   firm,   discovery  of  the 

rtain  letter  written  bv  the  plaintiff  books  of  which  Is  souf^ht,  that  he  left 

he  defendant,  and  alleged  by  the  the  firm  on  a  certain  date,  tliat  he  had 

;r  to  have   been   returned   to  the  onlyoccaBionallyvisltedtheofticeof the 

miff,  it  was  held  that  the  plaintiff's  partner  who  was  In  possession  of  the 

isvii  ttatlng  that  he  had  not  seen  books,  that  he  had  no  knowledge   as 

letter  since  he  first  sent  it,  that  he  to  the  whereabout'  of  the  books,  and 

not   knowingly  destroyed  It,  and  that  they  were  not  In  his  possession 

made   diligent  search  for  it  and  or    under    his    control,    is    sufficient 

Id  not  find  it,  was  a  sufBcient  cause  to  excuse  him  from  making  discovery, 

nn  for  its  nonproduction  and  for  a  Holly  Mfg.  Co.  *.  Venner,  86  Hun  fN. 

iiarge  of  the  rule.     Fuller  u.  Mc-  Y.)  41. 

lin,  Busb.  (N.  Car.)  3o6.  What   Is   ITot  a  Snfflolant  Ezohm  Ibr 

'here  it  appears  affirmatively  from  NonoompUanca.  — Where   discovery  of 

evidence  that  a  paper  which  de-  the  bookii  of  a  former  partnership  is 

lant  has  received  notice  to  produce  sought  from  one  of  its  members,  it  Is 

9t  In  bit  potsesslon,  hit  failure  to  not  a  sufficient  excuse   for  failure  to 
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Proof  of  Contents  by  Ai&daTlt. — It  has  been  held  under  the  provisions 
of  the  Nebraska  statute  relating  to  inspection  that  if  a  party 
disobeys  an  order  therefor,  his  adversary  may  offer  in  evidence  an 
affidavit  as  to  the  contents  of  the  books  or  papers  sought  to  be 
produced,  and  that  a  judgment  may  be  rendered  for  the  party  on 
the  evidence  contained  in  the  affidavit.* 

e.  Vacating  and  Modifying  Order. — Some  of  the  statutes 

provide  that  an  order  for  discovery  may  be  vacated  where  it  is 
shown  by  affidavit  that  it  ought  not  to  have  been  granted*  or 
that  it  has  been  complied  with,*  or  if  the  party  required  to  make 
discovery  or  inspection  states  on  oath  that  he  has  not  possession 
or  control  of  the  books,  papers,  or  documents.^  And  it  has  been 
held  that  an  order  for  the  production  of  documents  may 
properly  be  vacated  where  it  is  shown  that  they  contain  hearsay 
evidence  only,  and  that  they  cannot  be  used  as  evidence  by 
either  party.*  The  order  must  be  vacated  by  the  court  or  the 
judge  who  made  it.^  So,  also,  the  order  can  only  be  modified  by 
the  judge  who  made  it.' 

If  the  order  is  too  broad  it  should  not  be  wholly  set  aside,  but 
an  inspection  should  be  ordered  of  copies,  or  such  portions  as  are 
material.*  An  order  for  inspection  will  not  be  modified  by 
limiting  the  number  of  assistants  whom  the  applicant  may  employ 
to  make  the  inspection.*  But  an  order  for  inspection  which 
might  be  construed  as  authorizing  an  unlawful  act,  as,  for  instance, 
the  breaking  open  of  a  safe  to  obtain  the  desired  inspection, 
should  be  modified.*^ 

/.  Appeal — (l)  Appealability  of  Order. — ^There  is  some  conflict 
of  authority  as  to  whether  an  order  granting  or  refusing  a 
discovery  or  inspection  sought  is  appealable,  and  decisions  even 
in  the  same  states  are  not  always  uniform.  Whether  or  not  such 
an  order  may  be  appealed  from/  it  is  apprehended,  must  depend 
on  express  statutory  provisions  authorizing  such  appeals,  for  it  is 

make   discovery  that  the  books   had  4.  N.  Y.  Code  of  Civ.  Pro.,  $  806; 

been  removed  at  his  suggestion  to  an-  Sandel  &  Hill's  Arkansas  Dig.  1894., 

other  city  and  placed  in  the  vault  of  ^  289S;  Rev.  Stat,  of  Missouri  1889,  ^ 

his   brother,  and    that    although    the  2179. 

books  hod  been  placed  in  the  vault  he  5.  Powell  t'.  Northern  Pac.  R.  Co., 

could  not  find  them  after  search  and  46  Minn.  249. 

inquiry  therefor.     Holly  Mlg.  Co.  r.  6.  N.  Y.  Code  of  Civ.  Pro.,  ^  806; 

Vcnner,  86  Hun  (N.Y.)'42.  Sandel  &  Hill's  Arkansas  Dig.   1894, 

1.  Dorchester  First  Nat.  Bank  r.  §  2898;  Rev.  Stat,  of  Missouri  1889,  § 
Smith,  36  Neb.  199.  2179. 

2.  N.  Y.  Code  of  Civ.  Pro.,  §  806;  7.  Follett  v.  Weed,  3  How.  Pr.  (N. 
Sandel  &  Hill's  Arkansas  Dig.  1894,  Y.  Supreme  Ct.)  360. 

^  2898;  Rev.  Stat,  of  Missouri  1889,  ^  8.  Clyde  ?•.  Rogers,  24  Hun  (N.  Y.) 

2 17 1.     See  also  Cummer  v.  Kent  Cir-  145,  87  N.  Y.  625. 

cuit  Judge,  38  Mich.  351.  ».  Velller  v.   Oppenheim,   75  Hun 

8.  N.  Y.  Code  of  Civ.  Pro.,  §  801;  (N.  Y.)  21,  31  Abb.  N.  Cas.  (N.  Y.) 

Ahoyke  v.  WoV'ott,  /l  Abb.  Pr.  (N.  Y.  181. 

Supreme  Ct.)  41;  Watts  v,  Knevals,  10.  Krooks  r.  L.  &  C.Wise  Co.,  31 

S6  N.  Y.  Super.  Ct.  592.  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  46. 
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well  settled  that  only  final  judgments  and  orders  are  appealable 
in  the  absence  of  statutes  providing  otherwise. 

In  New  York^  where  there  is  a  statute  making  every  order  of 
the  special  term  of  a  court  affecting  a  substantial  right  appealable 
to  the  general  term  of  the  same  court,  although  it  rests  in  the 
discretion  of  the  court,^  the  weight  of  authority  holds  that  an 
order  granting  or  denying  discovery  or  inspection,®  or  an  order 
imposing  a  fine  for  refusal  to  comply  with  an  order  for  produc- 
tion,^ is  one  affecting  a  substantial  right  and  therefore  appealable. 
Such  order,  however,  is  not  reviewable  by  the  Court  of  Appeals. 
It  rests  in  the  sound  discretion  of  the  special  term,  subject  to 
review  by  the  general  term,  and  an  appeal  to  the  Court  of  Appeals 
will  be  dismissed  with  costs.* 

In  South  Carolinay  where  the  Supreme  Court  is  authorized  by 
statute  to  review  any  intermediate  order  involving  the  merits  of 
an  action,^  an  appeal  from  an  order  for  inspection  has  been  per- 
mitted.^ So  in  Wisconsin  it  has  been  held  that  an  appeal  will  lie 
from  such  an  order  under  a  statute  authorizing  appeals  from 
orders  granting  provisional  remedies.^  In  Kentucky  the  right  of 
appeal  from  such  an  order  has  been  affirmed,  although  it  does 
not  appear  from  the  decision  that  the  court  relied  on  any  special 
statutory  provisions  in  support  of  its  ruling.®  In  other  jurisdic- 
tions, where  there  is  no  special  statutory  provision  authorizing 
appeals  from  such  orders,  the  right  of  appeal  has  been  denied,' 
but  it  has  been  held  that  on  appeal  from  a  final  judgment  in  the 
cause  the  order  granting  or  denying  discovery  or  inspection  may 
be  reviewed  if  objection  thereto  has  been  made  at  the  proper  time 

1.  See  article  Appeals,  vol.  2,  p.  79.    Stillwell  v.  Priest,  85  N.  Y.  649;  Jen- 

2.  Woods  V,  DeFiganiere,  25  How.    kins  v,  Putnam,  106  N.  Y.  272. 
Pr.  (N.  Y.  Super.  Ct.)  522 ;  Thompson        5.  Code  Civ.  Pro.  S.  Car.,  ^  11. 

V,  Erie  R.  Co.,  9  Abb.  Pr.  N.  S.  (N.  6.  Jenkins  v,  Bennett,   40  S.    Car. 

Y.  Supreme  Ct.)  212;  Strong  v.  Strong,  394. 

I  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  7.  Noonan  v.  Orton,  28  Wis.  386. 

233;    O'Gorman  v.    O'Gorman    (Su-  8.  Marion  Nat.  Bank  v,   Abell,   88 

preme  Ct.),  36  N.  Y.  Supp.  401 ;  Julio  K7.  428. 

V,  Ingalls,  17  Abb.  Pr.  (N.  Y.  Supreme  9.  Carter  v.  Graves,  i  Dev.  (N.  Car.) 

Ct.)    448,   note;    Walker   v.    Granite  74;  Cleveland,  etc.,  R.  Co.  t/.  Closser, 

Bank,  44  Barb.  (N.  Y.)  39;  Ansen  v.  126  Ind.  348;  Western  Union  Tel.  Co. 

Tuska,  19  Abb.  Pr.  (N.  Y.  Super.  Ct.)  v,  Locke,  107   Ind.  9.     In  this  deci- 

391 ;  Husson  t/.  Fox,  15  Abb.  Pr.  (N.  sion  it  was  held  that  a  statute  authoriz- 

Y.  Supreme  Ct.)  464;  Holmes  v.  Cor-  ing  an  appeal  from  an  interlocutory 

nell,  7  N.  Y.  Wkly.  Dig.  375;  Brod-  order  of  a  court  for  the  payment  of 

erick  v.  Shelton,  18  Abb.  Pr.  (N.  Y.  money,  to  compel  the  execution  of  any 

Supreme  Ct.)  213;  Cornell  v.  Wool-  instrument  of  writing,  or  the  delivery 

sey,  7  N.  Y.  Wkly.  Dig.  555;  Clyde  v.  or  assignment  of  any  securities,  evi- 

Rogers,  24  Hun  (N.  Y.)  145;  Finlay  dences  of  debt,  documents,  or  things  in 

V.  Chapman,  119  N.  Y.  404;  Devlin  v,  action  did  not  refer  to  the  production 

Kelly,  1 1  Rep.  239.    Contra^  White  v.  of  documents  to  be  used  as  evidence, 

Munroe,  33  Barb.  (N.  Y.)  650.  since  no  delivery  in  the  sense  intended 

S.  Sudlow  V.   Knox,  4  Abb.    App.  by  the  statute  was  required  by  an  order 

Dec.  (N.  Y.)  326.  directing  production   of  a  document 

4.  Clyde  V.  Rogers,  87  N.  Y.  625;  for  inspection  or  use  as  evidence  upon 

Finlay  v.  Chapman,  119  N.  Y.  404;  the  trial. 
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and  in  the  proper  mode  and  exceptions  saved.^ 

(2)  Review. — On  appeal  from  such  an  order  the  question  for 
determination  is  whether  sufficient  appears  to  satisfy  the  court 
that  the  books  called  for  are  material  and  necessary  for  the 
applicant  as  claimed,  and  if  there  is  no  denial  of  the  facts  alleged, 
he  is  entitled  to  the  benefit  of  all  intendments  and  inferences  to 
be  drawn  from  the  allegations  made.^  The  order  will  not  be 
disturbed  on  appeal  in  the  absence  of  an  abuse  of  discretion.* 
Nor  will  an  order  which  is  too  broad  be  reversed  where  the  party 
required  to  make  production  was  not  injured  thereby.^  On  the 
other  handy  it  is  sufficient  ground  for  the  reversal  of  an  order  that 
the  court  granting  it  exceeded  its  power,  as,  for  instance,  by 
prescribing  a  penalty  for  noncompliance.^  And  in  reversing  an 
order  the  provision  as  to  costs  is  reversed  also.^ 

10.  Costs. — If  a  party  requests  a  discovery  to  which  he  is  entitled 
before  making  a  motion  therefor,  and  is  refused,  he  is  entitled  to 
costs  of  the  motion.^  But  if  he  makes  a  motion  without  first 
applying  to  his  adversary  he  must  pay  the  costs,*  and  he  must 
pay  the  costs  if  the  application  is  denied.* 

1.  Cleveland,  etc.,  R.  Co.  v,  CIob*  0.  Walker  v.  Granite  Bank,  19  Abb. 
ser,  126  Ind.  348 ;  Drury  v.  Young;,  58  Pr.  (N.  Y.  Supreme  Ct.)  1 13 ;  Brod- 
Md.  546.  erick  v.  Shelton,  18  Abb.  Pr.  (N.  Y. 

2.  Thompson  v,  Erie  R.  Co.,  9  Abb.  Supreme  Ct.)  213;  Jenkins  v,  Bennett, 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  212.  40  S.  Car.  393. 

PreramptloiiastoSiillleleBeyof  MoTlBff  e.  Jenkins  v,  Bennett,   40  S.  Car. 

Pap«n. — In  Illinois^  under  a  statute  394. 

authorizing  the  Circuit  Court,   **  on  7.  Townsend  v,  Lawrence,  9  Wend, 

motion  and  sufficient  cause  shown,"  (N.  Y.)  458;  Brevoort  v,  Warner,  8 

to  require  the  production  of  books  and  How.  Pr.  (N.  Y.  Supreme  Ct.)  321; 

writings  which  contain  evidence  perti-  Seligman  f.  Real  Estate  Trust  Co.,  20 

nent  to  the  issue  to  be  tried,  it  has  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct) 

been  held  that  if  the  affidavit  on  which  210;  Charlick  v.  Flushing  R.  Co.,  xo 

a  partjr  was  compelled  to  produce  an  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  131; 

abstract  of  title  is    not    reserved  in  Condict  v.  Wood,  25  N.  J.  L.  319. 

record,  it  may  be  presumed  that  the  8.  Townsend  v,  Lawrence,  9  Wend, 

order  was  made  upon  good  and  suffi-  (N.  Y.)  458;  Jenkins  v.  Bennett,  40  S. 

cient  cause  shown.    Garrick  v,  Cham-  Car.  393;  Condict  v.  Wood,  25  N.  J. 

berlain,  97  111.  620.  L.  319. 

S.  O' Gorman    v,    O' Gorman    (Su-  Hioblfan. — In  Michigan  the  statute 

preme  Ct.)t  36  N.  Y.  Supp.  401.  provides  that  the  costs  shall  always  be 

4.  Cleveland,  etc.,  R.  Co.  v.  Clos-  awarded  in  the  discretion  of  the  court« 

ser,  126  Ind.  348.     See  also  Garnett  v.  2  How.  Ann.  Stat.  (Mich.),  4^i3. 

Kellogg  (Tex.  Civ.  App.  1894)  ^5  3*  ^*  Condict  v.  Wood,  25  N.  J.  L. 

W.  Rep.  680.  319. 
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L  BsFDriTioH,  819. 
n.  Vatuss,  820. 

CROSS-REFERENCES. 

As  to  AppUcaMon  of  the  Courts  Discretion  to  Matters  of  Pleading  and  Pra^tice^ 
see  the  various  articles  throughout  this  work  on  the  subjects  upon 
which  discretion  may  be  exercised ^  as  APPEALS^  vol.  2,  p.  i  ; 
ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  698 ;  ASSISTANCE, 
WRIT  OF,  vol.  2,  p.  975  ;  ATTACHMENT,  vol.  3.  p.  I  ;  BAIL 
AND  RECOGNIZANCE,  vol.  3,  p.  158;  BILLS  OF  PARTICU- 
LARS, vol.  3,  p.  517  ;  CERTIORARI,  vol.  4,  p.  1  ;  CHANGE  OF 
VENUE,  vol.  4.  p.  373;  CONSOLIDATION  OF  ACTIONS,  vol. 
4,  p.  673  ;  CONTINUANCES,  vol.  4,  p.  822  ;  COSTS,  vol.  5.  p.  100 ; 
CROSS-BILLS,  vol.  5,  p.  624 ;  DECREES,  vol.  5,  p.  946,  etc. 

As  to  Certifying  to  a  Higher  Court  Questions  Involving  Discretion,  sec  article 
CERTIFIED  CASES,  vol.  3,  p.  918. 

L  SsranilOH. — By  judicial  discretion  is  meant  that  liberty 
which  a  judge  possesses  to  decide  as  may  seem  to  him  in  the  light 
of  his  experience  right  and  just  under  the  circumstances  of  the 
particular  case,  not  being  governed  in  such  decision  by  any 
inflexible  rule  of  law,  but  being  guided  by  the  principles  of  law 
and  justice.^ 

1.  '*  A  libertv  or  privilese  allowed  to        *'  Discretion,  when  applied  to  a  court 

a  judg^e,  within  the  connnes  of  right  of    justice,    means    sound    discretion 

and  justice,  but  independent  of  narrow  guided  bj  law.     It  must  be  governed 

and  unbending  rules  of  positive  law,  to  by  rule,  not  bj  humor;   it  must  not  be 

decide  and  act  in  accordance  with  what  arbitrary,  vague,  and  fanciful,  but  legal 

is  fair,  equitable,  and  wholesome,  as  de-  and  regular.*'      Lord  Mansfield  in  Rex 

termined   upon   the    peculiar  circum-  v.  Wilkes,  4  Burr.  2539. 
stances  of  the  case,  and  as  discerned        "  It  does  not  mean  a  wild  self-wil- 

hy  his  personal  wisdom   and  experi-  fulness,  which  may  prompt  to  any  and 

ence,  guided  by  the  spirit,  principles,  every  act ;  but  this  judicial  discretion 

and  analogies  of  the  law.*'     Black's  is  guided  by  the  law — see  what  the  law 

Law  Diet.  374.  declares  upon  a  certain  statement  of 

*'The  equitable  decision  of  what  Is  facts,  and  then  decide  In  accordance 

just    and    proper  under  the    circum-  with  the  law — so  as  to  do  substantial 

stances."    Bouvier,  Law  Diet  537.  equity  and  justice."    Lord  Coke,  cited 

According  to  Lord  Coke,  by  judicial  in  Faber  v,  Bruner,  13  Mo.  545. 
discretion  is  meant  **  discernere  per        **  That  every  court  having  the  power 

Ugtm  quid  sit  justum^^  "to  discern  to  grant  new  trials  is  to  exercise  its 

what  is  just,  in  accordance  with  the  own  discretion  upon   the  application 

law."  made  to  it,  is,  as  a  general  proposition, 
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n.  Vatube. — From  the  various  definitions  given,  as  shown  in 
the  preceding  note,  it  will  be  seen  that  the  authorities  differ 
widely  as  to  the  nature  of  judicial  discretion,  and  the  same  vari- 
ance is  to  be  found  in  the  numerous  decisions  upon  the  question. 

Almie  of  Difloretion. — By  some  cases  it  is  held  that  the  discretion  of 
the  judge  is  absolute,  while  others  hold  it  to  be  so  only  when  the 
judge  exercises  ''sound  discretion,'*^  and  that  his  decision  is 
reviewable  for  the  exercise  of  ''unsound  discretion,"*  or  for  abuse 
of  discretionary  powers.*  Some  writers,  however,  go  so  far  as  to 
hold  that  there  can  be  no  abuse  of  discretion,  and,  as  a  reason, 
state  that  a  higher  court  has,  by  its  power  to  hold  that  the  deci- 
sion of  a  lower  court  is  an  abuse  of  discretion,  too  great  an 
opportunity  to  do  away  with  the  authority  of  such  lower 
court.* 

Control  of  Diierotion  by  Bnlot  of  Law. — In  this  connection  the  question 
arises  as  to  the  extent  to  which  the  judge  is  controlled  in  the 
exercise  of  his  discretion  by  the  rules  of  law.*  As  to  this,  it 
would  seem  from  the  authorities  that  the  effect  of  the  rules  of 
law  upon  the  discretion  of  the  judge  is  not  to  direct  and  guide 
but  simply  to  limit  it — that  is,  to  prescribe  and  determine  the 

not  to  be  controverted.    This  discre-  1.  ii   Cent.    L.   J.   504;    People  v. 

tion,  however,   undoubtedly   to  some  Superior  Ct.,  5  Wend.  (N.  Y.)  126. 

extent  is  reeulated  by  usage,  or,  if  the  2.  11  Cent.  L.  J.  505;  17  Am.  Law 

term  is  preferred,  bj  fixed  principles.  Rev.   569.     See  article  on  Appeals, 

But  by  this  is  to  be  understood  noth-  vol.  3,  p.  i. 

ing  more  than  that  the  same  court  can-  S.  See  article  on  Appeals,  vol.  2,  p.  i. 

not,  consistently  with  its  own  dignity,  4.  17  Am.  Law  Rev.  567,  569. 

and   with   its    character    and   duty  of  6.  In    Oneida  C.   P.    v.  People,    18 

administering  impartial  justice,  decide  Wend.  (N.  Y.)  99,  Senator  Tracy  says : 

different  ways  two  cases  in  eyery  re-  **What  is  to  be  understood  by  a  dis- 

spect  acknowledgedly  alike ;  and  judges  cretion  governed  by  no  fixed  legal  prin- 

upon  whom  such  a  practice  could  be  ciples,  is  perhaps  sufficiently  explained 

established  would  be  obnoxious  both  to  by  the  illustrations  given  in  the  opinion 

public  censure  and   to  public  punish-  which  is  now  attempted  to  be  reviewed, 

ment."    Oneida   C.  P.  i*.  People,   18  •♦*  It  means,  when  applied  to  public 

Wend.  (N.  Y.)  100.  functionaries,   a  power  or  right,  con- 

**  This  is  not  an  arbitrary  discretion,  ferred  upon   them  by   law,  of  acting 

such  as   guides  legislative  bodies  in  officially  in  certain  circumstances,  ac- 

enacting  laws;  but  a  judicial  discre-  cording  to   the  dictates  of  their  own 

tion,  appropriate  to  a  judicial  tribunal,  judgment  and  conscience,  uncontrolled 

It  is  not,  as  was  explained  in  another  by  the  judgment  or  conscience  of  others, 

connection,  the  power  of  the  particu-  But  what  is  to  be  understood  by  a  dis- 

lar  judge  to  do  what  he  likes ;  but  it  is  cretion  that  is  governed  by  fixed  legal 

his  individual  liberty,  the  liberty  of  .the  principles  is,  I  must  be  allowed  to  say, 

collective  judges,  and  an  adherence  to  something  that  I  have  not  found  sat- 

legal  principles,  so  blended  as  to  con-  isfactorily  explained,  and  what  it  is  not 

stitute  an   established  course  of  jus-  easy  for  me  to  comprehend.  •  •  •  Asa 

tice.'*     I  Bishop*s  Marr.  &  Div.  (6th  matter  of  faith,  we  can  assent  to  the  the- 

ed.),  §  830.  ological   dogma  of  *an  overruled  free 

**  It  would  be  a  great  mistake  to  agency,' but  in  a  matter  of  legal  reason- 
suppose  that  the  discretion  intended  ing,  we  are  justified  in  asking  for  pretty 
has  in  it  aught  of  arbitrary  caprice;  it  strong  evidence  to  convince  us  that  a 
is  a  regulated  and  judicial  discretion,  judicial  discretion  can  exist  independ- 
governed  by  established  rules  of  entlv  of  the  right  or  power  of  exercis- 
equity."     2  Minor's  Inst  784.  ing  It." 
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scope  within  which  the  exercise  of  discretion  is  allowed.^ 

Thus,  for  instance,  it  has  been  held  that  the  right  to  allege 
new  matter  by  a  supplemental  pleading  is  at  the  discretion  of  the 
court,  if  there  has  been  inexcusable  laches,  but  if  there  has  not 
been  unreasonable  delay,  the  court  should  grant  leave.  The 
exercise  of  judicial  discretion  is  thus  limited  to  cases  where  there 
has  been  laches,  but  once  this  fact  appears,  the  granting  or  with- 
holding leave  is  entirely  at  the  discretion  of  court.*  So,  also, 
where  a  new  defense,  though  legal,  is  inequitable.*  Where  a  plea 
puis  darrein  continuance  is  not  unreasonably  filed,  its  rejection  is 
discretionary  with  the  court.*  In  view  of  the  fact  that  in  the 
great  number  of  cases  cited  as  instances  of  judicial  discretion,  the 
decisions  are  reviewable  on  appeal,^  it  has  been  argued  by  some 
that  the  term  should  be  applied  only  in  those  cases  where  the 
decision  of  the  judge  is  conclusive  and  final,^  as,  for  example,  in 

1.  **  If  a  rule  is  laid  down,  the  court  experience  will,  when  applied  to  the 

has  judicially  legislated   on  the  sub-  great  majority  of  cases,  best  promote 

ject,  and  there  is  no  waj  of  distin-  the  ends  of  justice,  but  it  is  still  left 

guishing  it  from  any  other  portion  of  for  the  courts  to  determine  whether  a 

the  legal  system.     For  it  is  impossi-  case  is  *  exactly  like  in  every  color, 

ble  that  there  should  be  a    divided  circumstance,  and  feature'  to   those 

supremacy,  except  in  the  sense  that  upon  which  the  usage  or  principle  was 

the  rule  defines  the  province  of  free-  founded,  or  in  which  it  has  been  ap- 

dom,  but  leaves  it  absolute  within  that  plied.''     Piatt  v,  Munroe,  34  Barb.  (N. 

province."     17  Am.  Law  Rev.  569.  Y.)  293. 

**  The  discretion  spoken  of  is  said  to  3.  Medbury    v*    Swan,    46    N.   Y. 

be  a  legal  discretion,  not  arbitrary,  200. 

and  yet  it  is  not  governed  by  fixed  "What   is    meant    in  Medbury  v, 

rules,  for  then  there  were  no  discre-  Swan,  and  I  think  what  is  there  ex- 

tion.     If  in  all  cases  established  rules,  pressed  when  the  case  is  taken  alto- 

whether  of  practice  or  statutory,  con-  gether,  is  that  there  is  no  such  abso- 

troUed  the  judgment  and  action  of  the  lute  unrestrainable  right  to  plead,  by 

court  in    granting  or    refusing   new  a  supplemental  answer,  matter  newly 

trials,  a  new  trial  would  be  a  matter  arisen,  as  that  the  court  may  not  con- 

of  right  in  cases  within  the  rule,  and  trol  the  exercise  of  the  right  within 

not  a  favor  or  in  the  discretion  of  the  the  limits  which  have  been  long  estab- 

court.    Courts  could  not  then  be  gov-  lished,  by  refusing  leave  thus  to  answer 

erned  by  circumstances  and  'act  with-  when  long  delay  has  intervened,  or 

out  other  control  than  their  own  judg-  fraud  is  shown,  or  injustice  will  be 

ment.'  *  ♦  *  Every  fixed  rule  of  law  wrought  by  allowing  the  new  defense, 

applicable  to  a  case  must  be  enforced  That  was  a  case  presenting  the  ques- 

at  the  demand  of  any  suitor.    Courts  tion  of  laches.    The  motion  there  was 

have  not  the  right  or  legal  power  to  re-  denied  below,  upon  the  ground  that 

fuse  it.     When  it  is  said  that  something  laches  existed.    This  court  held  that 

is  left  to  the  discretion  of  a  judge,  it  there  was,  upon  the  facts,  a  discretion 

signifies  that  he  ought  to  decide  ac-  to  be  exercised,  and  that  an  order  made 

cording  to  the  rules  of  equity  and  the  in  the  exercise  of  that  discretion  was 

nature  of  circumstances,  and  so  as  to  not  appealable."    Holyoke  v,  Adams, 

advance  the  ends  of  justice.  Whenever  59  N.  Y.  237.    See  also  Reese  v.  Jones, 

a  clear  and  well-defined  rule  has  been  84  N.  Car.  597. 

adopted,  not  depending  upon  circum-  S.  Harding  v.  Minear,  54  Cal.  506. 

stances,  the  court  has  parted  with  its  4.  Cummings  v.  Smith,  50  Me.  569. 

discretion  as  a  rule  of  judgment.    Dis-  6.  See  article  on  Appeals,  vol.  a, 

cretion  may  be,  and  is,  to  a  very  great  p.  i. 

extent,  regulated  by  usage  or  by  prin-  8.  11  Cent.  L.  J.  507.    The  writer, 

ciples  which  courts  have  learned  by  in  suggesting  this  use  of  the  term  and 
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the  granting  of  a  new  trial,'  or  refusing  a  mandamus,*  and  this 

would  seem  to  be  the  more  exact  and  appropriate  use  of  the  term 
''  judicial  discretion.*' 

speaking  of  the  cases  in  which  it  is  which  is  absolutely  conclusive  as  to 
improperlj  used,  says :  **It  being  ad-  those  things  submitted  to  it.  To  saj 
mitted  that  there  are  some  matters  that  there  are  things  in  his  discretion, 
which  are  controlled  by  the  discretion  but  that  he  must  use  a  ''sound  discre- 
of  the  trial  court,  this  discretion,  when  tion"  in  reference  to  them,  is  to  give 
exercised,  should  be  as  binding  as  a  him  no  discretion  at  all,  and,  besides, 
statutory  mandate.  The  statutes  di-  such  language  leads  to  an  erroneous 
rect  that  certain  matters  shall  be  sub-  view  of  discretion  proper.  No  attor- 
mitted  to  a  jury.  This  must  be  done,  ney  would  hesitate  to  appeal  a  case  on 
and  the  result  is  reviewable  by  an  the  ground  that  opposing  counsel  had 
appellate  court,  because  it  is  governed  been  allowed  improper  latitude  in  his 
by  rule.  They  have  first  the  facts  as  address  to  a  jury.  Many  judgments 
ascertained;  second,  the  law;  and  third,  have  been  reversed  for  this  very  rea- 
the  conclusion  or  judgment  which  son ;  yet  it  is  said  that  such  matters  are 
must  be  set  aside  if  it  is  not  the  logical  in  the  discretion  of  the  trial  court,  and 
conclusion  deducible  from  the  premises  also  that  appellate  courts  will  not  in- 
of  fact  and  law.  Another  statute  di-  terfere  with  discretionary  matters, 
rects  that  certain  other  matters  shall  Properly  speaking,  very  few  of  the 
be  submitted  to  the  discretion  of  the  instances  cited  in  the  first  part  of  this 
judge.  The  result  is  not  reviewable  article  are  "in  the  discretion  of  the 
by  appellate  courts,  because  there  is  no  judge."  Such  expressions  generally 
ascertained  minor  premise  to  the  syl-  mean,  simply,  that  as  the  wntten  law 
logism.  The  facts  submitted  are  cannot  cover  the, modus  operandi  of 
known,  and  the  result;  but  nothing  can  all  judicial  procedure,  certain  features 
reveal  the  workings  of  conscience,  or  thereof  are  for  the  time  being  intrusted 
delve  into  the  unrestrained  will  of  the  to  the  judgment  of  the  court.  They 
judge.  We  have  thus  an  infallible  do  not  mean  that  the  act  is  not  review- 
arbiter  to  this  extent — that  there  is  no  able,  because  such  acts  have  been,  and 
exterior  means  of  convicting  con-  are,  daily,  commended  on,  affirmed  or 
science  of  error,  because  its  operations  overturned." 

are  unknowable.    It  would  therefore  1.  Holyoke  v.  Adams,  59  N.  Y.  9^. 

be   conducive    to   exactness    in  legal  See  article  on  Nbw  Trial. 

science,  were  the  term  "discretion"  t.  Bk  f.  Skaggs,  19  Mo.  339.    See 

applied  only  to  that  function  of  a  judge  article  Makdamus. 
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DISMISSAL,  DISCONTINUANCE,  AND 

NONSUIT. 

By  William  P.  AiKXN. 

L  DEPiKinoirs,  828. 

1.  Nonsuit,  828. 

2.  Discontinuance,  829.  ^■n, 

3.  Dismissal,  829. 

a.  In  Chancery  Practice,  829. 

b.  Under  Code  Procedure,  829. 

4.  Points  of  Similarity,  829. 

n.  In  What  Cases  Applicable,  83a 

1.  Nonsuits,  830. 

2.  Discontinuances,  830. 

3.  Dismissals,  831. 

HL  IH  What  Coubt  Takeh,  833. 

1.  In  General,  832. 

2.  At  Chambers,  832. 

3.  At  Special  Term,  832. 

4.  At  General  Term,  832. 

5.  On  Trial  De  Novo,  833. 

6.  Before  Referee.  833. 

rV.  VOLUHTABT   TEBMIHATIOH  OF  THE   SUIT  OH   HOTIOV  OF   TH» 
PLAXETIFF,  833. 

1.  ///  General,  833. 

2.  0/  /^///J  ///  Chancery,  833. 

3.  Nonsuit  or  Discontinuance^  834. 

4.  Without  Prejudice,  835. 

5.  7/Vw^  w>4^«  />4^  Plaintiff  must  Act,  835. 

a.  Not  after  Final  Adjudication,  835. 

b.  At  Any  Time  before  Final  Decree,  836. 

c.  Before  Rendition  of  Verdict  or  Judgment,  838. 

(i)  ///  General,  836. 

(2)  After  Special  Verdict,  838. 

(3)  The  Modern  Rule,  838. 

(4)  Rule  in  New  England  and  in  Federal  Courts,  841. 

d.  Before    Trial,  upon   New   Trial,  er   after  Rehear^ 

Granted,  842. 

e.  After  Amendment,  843. 
/.  In  Term,  843. 

61.    when  a  Voluntary  Termination  Cannot  he  Had,  84). 

a.  When  Prejudicial  to  Defendant,  843. 

b.  After  Rights  Acquired  by  Third  Persons,  %*fi, 

c.  After  Interlocutory  Decision,  846. 

d.  After  Defendants  Plea  Seeking  Affirmative  Relief,  847. 

e.  After  Plea  of  Tender,  or  Payment  into  Court,  852. 
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/.  After  Merger  by  Order  to  Interplead^  85a. 

g.  Plaintiff  in  Contempt,  852. 

h.  By  Nominal  Plaintiff  or  Trustee,  853. 

7.  In  Suit  Broti^ht  on  Behalf  of  Others^  853. 

8.  Bill  to  Establish  Second  Equity,  854. 
g.  By  a  Portion  of  Copiain tiffs,  854. 

10.  By  Attortuy  without  Special  Authority^  &r  by  ClietU  without 

Attorney's  Consent,  855. 

11.  By  Intervener,  856. 

12.  By  Infant,  856. 

13.  As  to  a  Portion  of  Codftndants,  856, 

a.  In  General,  856. 

d.  In  Actions  Ex  Contractu,  857. 

( 1 )  Genera  I  Pule,  857. 

(2)  Objection  Waived  if  Not  Taken  Seastmably,  86a 

(3)  Collateral  Attack,  860. 

(4)  Where  Authorized  by  Statute^  86a 

c.  In  Actions  of  Tort,  863. 

d.  In  Criminal  Cases,  865. 

14.  As  to  Part  of  Claim,  865. 

a.  At  Common  Law,  865. 

b.  Under  Modern  Practice,  865. 

15.  Dismissal  of  Plea  by  Defendant  when   Regarded  as  Plain- 

tiff, 866. 

16.  To  What  Tribunals  the  Right  Extends,  866. 

Y.  Leave  of  Coitbt  akd  Evtby,  868. 

1.  Leave  of  Court,  868. 

a.  In  General,  868. 

b.  Under  Common-law  Practice,  868. 

c.  Under  Code  Procedure,  868. 

( 1 )  Order  and  Service  Thereof,  868. 

(2)  Ex  Parte  Order,  869. 

(3)  Leave  Discretionary,  870. 

d.  Dismissals,  871. 

e.  Discontinuance,  etc  at  Instance  of  Defendant,  872. 
/.   Time  when  Order  Takes  Effect,  872. 

2.  Entry  of  Order,  872. 

VL  byOLUlTTABT    TEBMIKATIOir    OF  THE   SUIT    OH   MOTIOH  OF    AI 
ADYEBSE  PABTY,  875. 

1.  By  Whom  Made,  875. 

2.  Where  Motion  to  Dismiss  Appropriate  at  Law,  876. 

a.  Based  Oft  Record,  876. 

b.  Nature  and  Scope  of  Motion,  %^^, 

c.  Motion  to  Discontinue,  Zyy, 

3.  In  Chancery,  877. 

4.  The  Motion  must  Be  Specific,  878. 

a.  General  Rule,  878. 

b.  Grounds  Stated  Are  Exclusive,  879. 

c.  General  Specification  Insufficient,  879. 

d.  On  General  Demurrer  in  Chancery,  88a 

5.  Renewal  of  Motion,  880. 
o.  Oral  Motion,  880 

7.  One  Order  Only  will  be  Made,  880. 

8.  Time  When  Motion  must  be  Made,  88a 

a.  In  Equity.  880. 

(I)  At  Hearing,  880, 
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(2)  After  Hearing,  Z%\. 

(3)  In  Term,  881. 

(4)  After  Appeal,  881. 

b.  At  Law,  881. 

c.  Under  Code  Procedure,  882. 

d.  After  Death  of  Plaintiff.  882. 

e.  By  Defendant  while  in  Contempt,  882. 
/.  By  Defendant  while  in  Default,  883. 
p-.  After  Death  of  Codefendant,  884 

9.  Notice  of  Motion,  884. 

10.  Notice  of  Discontinuance,  885. 

11.  Grounds  of  Dismissal,  88$. 

a.    Want  of  Jurisdiction.  885. 

(1)  Of  Subject  Matter,  885. 

(rt)  /«  General,  885. 

(^)  Objection  How  Taken,  887. 

(^)    W^//^  w^  Move  to  Dismiss,  888. 

(r/)  Proper  Time  for  Motion,  888. 

(^)  By  Nonsuit,  888. 

(2)  Q/"  Person,  889. 
^.    W^a«/  ^/  Equity,  890. 

{1)  In  General,  890. 

(2)  Objection  How  Raised,  891. 

(3)  Equity  Defectively  Stated,  893. 

(4)  /i/  M^y4«/  r/wtf  rt«^  What  Stage  of  Cfiuse,  894. 

(5)  By  One  Codefendant,  S94. 

(6)  Under  Code  Procedure,  895. 

c.  Remedy  at  Law,  895. 

d.  Defect  of  Parties,  897. 

(1)  Want  of  Parties,  897. 

(rt)  /«  General,  897. 

(^)    Where  Dismissal  Appropriate,  899. 

(^)   Under  Code  Procedure,  9cx>. 

(^  Z^  Nonsuit,  901. 
(2)"  Misjoinder  of  Parties,  901. 

(rt)  Z^K  Dismissal  in  Chancery,  901. 

(^)    Under  Code  Procedure,  901. 

(r)  i5?y  Nonsuit,  902. 
(3)  ^y  ^  Portion  of  Codefendants  as  to  Them^  902, 

(a)  Dismissal  of  Improper  Party,  902. 

(^)    upon  Disclaimer  of  Interest.  903. 

(^)  Nonsuit  by  One  Codefendant,  903. 
^.   W^a«/  ^/  Prosecution,  904. 

(i)  Statement  and  Scope  of  the  Rule,  904. 

(2)  Dismissal  of  Bill  in  Chancery,  905. 

(3)  Nonsuit  in  Actions  at  Law,  907. 

(4)  Under  Code  Procedure.  910. 

(5)  Time  when  the  Motion  is  Appropriate,  911. 

(6)  Notice  of  the  Motion,  914. 

(7)  Granting  the  Motion  Discretionary^  914. 

(8)  By  Special  fudge,  919. 

(9)  Without  Prejudice,  919. 

/.  Disobedience  to  Order  of  Court,  919. 
g.  Laches,  920. 

h.  Premature  Ground  of  Action,  921. 
/.  Grounds  of  Discontinuance,  92 1 . 

(1)  /;/  General,  92 J. 

(2)  Gap  in  Proceedings,  etc,  921. 
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(3)  Change  of  Venue,  924. 

(4)  Death  of  Defendant,  924. 

(5)  Failure  to  Take  fuiigment  Nil  Die  it,  924. 

(6)  Omission  Due  to  Act  of  Official  or  Defendant,  924. 

(7)  On  Motion  of  Defendant,  924. 

(8)  Construction  of  Discontinuances  Liberal,  927. 

(9)  Defects  in  Pleading,  927. 
( 1  o)    Una  uthorized  Suit,  93 1 . 

(11)  Bankruptcy  of  Plaintiff,  932. 

(12)  Another  Suit  Pending,  or  Res  Adjudicata,  932. 

(13)  Want  of  Evidence,  933. 

{a)  Aonsuits,g'^i. 

aa.  In  General,  933. 
bb.    The  Motion  Not  Favored,  941. 
cc.  Effect  of  Motion  as  an  Admission,  942. 
dd.    When  Motion  Properly  Denied,  943. 
ee.  Proper  Time  to  Make  the  Motion,  947. 
ff.   Completion  of  Proof  by  Subsequetit  Evi- 
dence, 950. 
gg.  Motion  Waives  R^ht  of  Submission,  95 1 . 
hh^  Argued  and   Decided   in  Presence  of 

Jury,  952. 
//.    To  What  Tribunals  and  in  What  Cases 
Applicable,  952. 
{b)  Dismissals  under  Code  Procedure,  953. 
ic)  Dismissals  in  Chancery,  953. 

VII.  TERKIirATIOH   OP    THE    SUIT   BY    COVSXHT,   0£   STOKISSIOH   TO 
ARBITBATION,  95  s. 

1.  By  Consefit,  955. 

2.  By  Submission  to  Arbitration,  957. 

VIII  Bt  the  Covet  op  Its  Owv  Motioh,  961. 
IX.  Implied  Dismissals,  961. 
X.  Waivee,  962. 

1.  0/  Right  to  Dismiss,  962. 

2.  Of  R^ht  to  Nonsuit,  ^/^ 

3.  Of  Discontinuance^  965. 

4.  Waiver  by  Agreement^  965. 

XL  Reteetioh  pob  Partial  Eelisp,96s. 

1.  In  General,  965. 

2.  Where  No  Relief  is  Authorized^  966. 

3.  In  Injunction  Cffses,  967. 

4.  In  Attachment  Cases,  968. 

5.  In  Case  of  Partial  Nonsuit  "^ 

Xn.  IxposiTioK  OP  Teems,  969. 

I.  On  Dismissal.  969. 

a.  General  Rule,  969. 

b.  Award  of  Costs,  969. 

(i)  /«  General,  969. 

(2)  Where  Plaintiff  Relieved  of  Costs,  971, 

(3)  Defendant's  Bankruptcy,  975. 

(4)  Dismissal  before  Appearance,  973. 

(5)  Unauthorized  Bill,  974. 

(6)  Against  Legal  Representative,  974. 
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(7)  Infant  Plaintiff,  974. 

(8)  Dismissal  for  Want  of  Jurisdiction,  974, 
3.  On  Discontinuance,  974. 

3.  On  Noftsuit,  977. 

4.  Effect  of  Nonpayment  of  Costs,  977. 

5.  Costs  on  Denial  of  Motion,  978. 

xm  Effect  of  Tekmikation  of  the  Suit,  973. 

1.  General  Rule  and  Its  Extent,  978. 

2.  Effect  on  Right  to  Sue  Bond,  981. 

3.  Nullification  of  Orders,  982. 

4.  Release  of  Funds,  983. 

5.  Effect  of  Dismissed  of  Levy,  983. 

6.  In  Replevin,  983. 

7.  In  Foreign  Attachment,  984. 

8.  /«  Criminal  Cases,  984, 

9.  £y>r/  ^«  Defendant's  Pleadings,  984. 

10.  Contest  between  Codefendants,  986. 

11.  Proceedings  in  Intervention,  986. 

12.  Decree  Dismissing  Part  of  the  Defendants,  986. 

13.  Dismissal  of  Amended  Bill,  986. 

14.  Nonsuits  Equal  to  Verdict  by  Statute,  986. 

1 5.  Effect  as  a  Bar,  986. 

a.  General  Rule,  986. 

b.  Extent  of  the  Rule,  ^%. 

c.  Termination  by  Consent,  991. 

d.  Dismissal  upon  the  Merits,  991. 

(i)  In  General,  991. 

(2)  Presumption  as  to  Merits,  993. 

(3)  "  Without  Prejudice,"  994. 

ZIV.  Appeals  fbok  Decibioes  TEE]inrATi]i0  the  Cavbb,  997* 

1.  Finality,  Findings,  etc.,  997. 

2.  When  Appeal  or  Writ  of  Error  will  Lie,  998. 

a.  Involuntary  Dismissal,  998. 

b.  Involuntary  Nonsuit,  looa 

c.  Itivoluntary  Discontinuance,  looi. 

3.  When  Appeal  or  Writ  of  Error  will  Not  Lie,  looi. 

a.  Interlocutory  Jucfgments,  Orders,  or  Decrees^  lOOl* 

b.  Voluntary  Dismissal,  etc.,  1 003. 

4.  Exceptions  Required,  1004. 

5.  The  Record,  1004. 

o.  General  Principles  of  Review,  1004. 
7.  Dismissals  by  Appellate  Courts,  1004. 

CROSS-REFERENCES. 

As  to  Other  Methods  of  Taking  a  Case  from  the  Jury  for  Failure  of  Proof, 
sec  ante,  articles  DEMURRERS  TO  EVIDENCE,  p.  438,  and 
DIRECTING  VERDICT,  p.  667. 

Dismissal  of  Appeals,  see  article  APPEALS,  vol.  t,  pp.  i,  61-63,  335 
et  seq.,  358. 

Dismissal  of  Appeals  for  Failure  to  File  Brief,  sec  article  BRIEFS, 
vol.  3,  p.  727  et  seq. 

Dismissal  of  Cross  Bills,  see  article  CROSS  BILLS,  vol.  5,  p.  624- 

Dismissal  of  Cross  Complaints,  sec  article  CROSS  COMPLAINTS, 
vol.  5,  p.  673. 

Dismissal  of  Petition  for  and  Writ  of  Certiorari,  see  article  CERTI- 
ORARI, vol.  4,  pp.  160  et  seq.,  233  et  seq. 

Dismissal,  etc.,  for  Failure  to  Furnish  Bill  of  Particulars,  see  article 
BILLS  OF  PARTICULARS,  vol.  3.  p.  539. 
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Discontinuance,  etc.^  in  Condemnation  Proceedings,  sec  article  EMI- 
NENT DOMAIN, 

Dismissal,  etc, ,  for  Failure  to  Allege  or  Prove  Performance  of  Con- 
ditions Precedent,  see  ariicle  CONDITIONS  PRECEDENT,  vol. 
4.  pp.  66i.  663. 

Dismissal  of  Action  for  Champerty,  see  article  CHAMPERTY  AND 
MAINTENANCE,  vol.  4.  p.  368. 

Dismissals  on  Demurrer,  see  ante,  articles  DEMURRERS  A  T  COM- 
MON LAW,  ETC,  p.  292,  and  DEMURRERS  IN  CHAN- 
CERY, p.  391. 

Appeals  from  Dismissals,  etc,  see  article  APPEALS,  vol.  1,  pp.  i. 
54.  103  et  se</. 

Review  of  Involuntary  Nonsuit  by  Certiorari^  see  article  CER  TIO- 
RARI,  vol.  4,  p.  102. 

Additional  Allowance  u^n  Discontinuance,  sec  article  ADDI- 
TIONAL ALLOWANCES  OF  COSTS,  vol.  I.  p.  ^28. 

L  DEFlHinon— 1.  Nonauit. — A  nonsuit  is  the  name  of  a  judg- 
ment rendered  against  a  plaintiff  in  a  legal  proceeding  upon 
his  inability  to  maintain  his  cause  in  court,  or  when  he  refuses  or 
neglects  to  proceed  to  trial  after  issue  joined  and  without  deter- 
mination of  the  issues.*  A  nonsuit  is  cither  voluntary  or 
involuntary. 

Voluntary. — It  is  voluntary  when  the  suit  is  terminated  by  the 
plaintiff  of  his  own  free  will.* 

Involuntary. — It  is  involuntar}'  where  compulsorily  granted  by 
the  court,  or  submitted  to  on  account  of  an  adverse  ruling  of  the 
court.' 

1.   Bouvier  Law  Diet.,  tit.  Nonsuit.  suit.    Hall  v.  Blake,Wnght (Ohio) 489. 

A  Noniuit  ii  a  Trial  by  Court  within  Denying  Bule  Abiolute.—In  Alley  r. 

the  meaning  of  §  1346,  N.  Y.  Code  Civ.  Halcombe,  96  Ga.  810,  it  was  held  that 

Pro.    Van  Doren  V.  Horton,X9  Hun(N.  a  judgment  denying  a  rule  absolute 

Y.)7.  upon  a  mortgage  foreclosure  was   in 

•«  Judgment*'  Unknown  at  Common  effect  a  judgment  of  nonsuit. 
Law. — In  strictness  there  never  was  a  Meaning  of  Term  in  Statute. — In  dis- 
"judgment"  of  nonsuit  at  common  cussing  a  section  of  the  Illinois  stat- 
law.  "  No  plaintiff  could  be  nonsuit-  ute  of  limitations,  it  was  said  in  Her- 
ed  against  his  will.  He  failed  to  ap-  ring  v,  Poritz,  6  III.  App.  208  :  **  The 
pear  at  the  appointed  time,  generally  word  'nonsuited  '  in  the  above  statute 
at  nisi  prius  (I  believe  there  were  has  a  well-understood  technical  mean- 
other  stages  of  a  cause  in  which  there  ing,  and  being  employed  in  a  statute 
might  be  nonsuits),  and  his  nonap-  relating  to  proceedings  in  courts  it 
pearance  was  recorded,  returned  to  should  betaken  in  a  technical  sense, 
the  court  in  banc,  and  then  judgment  there  being  nothing  in  the  context  to 
was  given  against  him  that  the  de-  show  to  the  contrary.  That  meaning 
fendant  go  without  a  day,  etc."  Per  is:  *  adjudged  to  have  deserted  the  suit 
Bramwell,  L.J.,  in  Poyser  v.  Minors,  by  default  of  appearance  as  plaintiff. 
7  Q.  K.  Div.  336.  Nonsuit  is  to  determine  of  record  that 

"  A  Nonsuit  at  Common  Law  was  noth-  the  plaintiff  drops  his  suit  on  default 

ing    more  than   a   declaration   by  the  of  appearance  when   called    in  court, 

court  that  the  plaintiff  had  made  de-  When  a  plaintiff,  being  called  in  court, 

fault  in  appearing  at  the  trial  to  prose-  declines  to  answer,  or  when  he  neg- 

cute  his  suit."     Poyser   v.    Minors,  7  lects  to  deliver  his  declaration,  he  is 

Q.    B.     Div.    329.     Compare    King   v,  supposed  to  drop  his  suit;  he  is,  therc- 

Clendamel,  2  Miles  (Pa.)  168.  fore,  nonsuited.'     Webster's  Diet." 

Finding  ai  in  Case  of   Nonsuit.— A  2.   Hunt?/.  Griffin,  49  Miss.  742.    See 

court  of   errors    will    deem  a   finding  also  Den  v.  Franklin,  5  N.  J.  L.  982. 

made  by  the  jury  under  instruction  to  8.  See  infra,  VI.  Involuntary  Termi" 

find    as   in  case   of    nonsuit,   a   non-  nation,  etc. 
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Points  of  Simil  rity. 


2.  Discontinuanoe. — The  term  discontinuance  is  the  name  ap* 
plied  to  the  voluntary  withdrawal  of  a  suit  by  a  plaintiff,  or  where 
he  is  regarded  as  out  of  court  by  some  technical  omission,  mis- 
pleading, and  the  like.*  (See  infra,  VI.  ii.  ^.  Want  of  Prosecu" 
iion,)     Like  a  nonsuit,  it  is  voluntary  or  involuntary.* 

3.  Dismissal — a.  IN  CHANCERY  Practice. — In  chancery  prac- 
tice, dismissal  is  the  name  of  a  decree  rendered  against  the  com- 
plainant upon  the  voluntary  withdrawal  of  his  suit  or  where  it  is 
adjudged  that  the  relief  asked  for  is  denied.* 

b.  Under  Code  Procedure. — Under  code  procedure  a  dis- 
missal is  equivalent  to  a  nonsuit  in  actions  at  law.* 
•  4.  Points  of  Similarity. — In   legal    effect    nonsuits,   discontinu- 
ances, and  dismissals  closely  resemble  each  other.*    A  discontinu- 
ance  is    a  species  of    dismissal;*    and  nonsuits  are  sometimes 


1.  M'Afee  v,  Patterson,  2  Smed.  &  M. 
(Miss.)  593;  McGuire  v.  Hay,  6 
Humph.  (Tenn.)  419;  Bayless  v,  Tou- 
sey,  20  Ind.  151. 

2.  It  is  a  voluntary  discontinuance 
^here  the  plaintiff  withdraws  his  suit 
of  his  own  free  will.  It  is  involun- 
tary where  the  suit  is  deemed  out  of 
court  as  a  result  of  some  technical 
omission  or  mispleading.  Hunt  v. 
Griffin,  49  Miss.  742. 

3.  Camden,  etc.,  R.  Co.  ^,  Stewart, 
19  M.  y.  Eq.  69. 

Failure  to  Sue.— A  dismissal  of  a  suit 
brought  by  a  widow  of  a  deceased 
to  recover  damages  for  his  death  is 
not  a  •*  failure  to  sue"  within  the  in- 
t'^nt  of  a  statute  providing  that  the 
children  may,  in  case  of  the  widow's 
failure  Co  sue,  institute  an  action.  Mc- 
Namara  v.  Slavens,  76  Mo. 329. 

4    Collins  V.  Waggoner,20  Wis.  48. 

5.    Hun  V.  Griffin,  49  Miss.  742. 

Non  Prosaquitur  Equivalent  to  Non- 
■!iit. — A  *'  judgment  of  non  pros."  or 
non  prosequitur,  is  a  judgment  of  the 
court  on  motion  of  the  defendant  in 
a  civil  action  in  case  the  plaintiff  does 
not  tile  his  declaration  or  replication 
in  due  time,  and  is  not  to  be  con- 
founded with  a  noL  pros,  or  nolle  pro-- 
seqxti.  by  which  the  plaintiff  or  the  at- 
torney for  the  state  voluntarily  de- 
clares that  he  will  not  further  prose- 
cute a  suit  or  indictment  or  a  particu- 
lar count  in  either.  Com.  v.  Casey, 
12  Allen  (Mass.)  218.  See  infra^  VI. 
11.^.   Wa  nt  of  Prosecution, 

In  I  ridd  Pr.  458,  it  is  said 
that  the  judgment  of  non  pros,  or 
nonsuit  (the  two  terms  meaning  the 
same  thing,  but  the  former  being 
proper  in  actions  by  bill,  and  the  latter 

8 


in  actions  by  original  writ)  is  founded 
on  the  statute  13  Car.  11,  which  enacts 
that  unless  the  plaintiff  shall  file  his 
declaration  within  a  certain  time  a 
judgment  of  nonsuit  may  be  entered 
against  him. 

NoUe  Prosequi. — A  nolle  prosequi  or 
dismission  is  simply  an  agreement  not 
to  proceed  further  in  the  suit  as  to  the 
particular  person  or  cause  of  action. 
Hale  V.  Crowell,  2  Fla.  534. 

In  Tennessee  the  terms  nolle  fr^senui 
and  •*  nonsuit"  are  confounded,  and 
whereas  at  common  law  a  plaintiff 
could  enter  a  nolle  prosequi^  he  might 
under  the  Act  of  1801,  c.  6,  §  58,  enter 
a  nonsuit.  Partlow  v.  Elliott,  Meigs 
(Tenn.)  547. 

6.  Hunsden  v*  Churchill,  20  Minn. 
408. 

"  A  discontinuance  is  somewhat 
similar  to  a  nonsuit ;  for  when  the 
plaintiff  leaves  a  chasm  in  the  pro- 
ceedings of  his  cause,  as  by  not  con- 
tinuing the  process  regularly  from  day 
to  day,  and  time  to  time,  as  he  ought  to 
do,  the  suit  is  discontinued,  and  the 
defendant  is  no  longer  bound  to  attend : 
but  the  plaintiff  must  begin  again  bv 
suing  out  a  new  original,  usually 
paying  costs  to  his  antagonist.*' 
Hoover   v.    Mitchell,   25  Gratt.  (Va.) 

390. 

Withdrawal. — Withdrawing  a  suit  is 
an  expression  used  in  common  par- 
lance as  equivalent  to  discontinuance. 
Lowry  v.  McMillan,  8  Pa.  St.  157. 

Informal  Motion  to  Diimiis. — In  chan- 
cery a  motion  "  for  leave  to  enter  a  dis- 
continuance" may  be  treated  rs  an 
informal  motion  for  an  order  ol  dis- 
missal. Kempton  v.  Burgess,  136 
Mass.  192. 
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informally  entered  as  dismissalsy^  and  voluntary  nonsuits  are 
equivalent  to  voluntary  discontinuances.* 

IL  IH  What  Casb  Afpucabls— 1.  Honsoiti.— Nonsuits  are  appli- 
cable only  to  cases  arising  before  common-law  tribunals,'  and 
cannot  be  resorted  to  in  actions  of  an  equitable  nature  unless  by 
virtue  of  statutory  authority.* 

2.  DiBOontmnanoet. — The  rule  just  stated  in  respect  of  nonsuits 
is  also  true  of  discontinuances,^  which,  however,  are  applicable  to 
every  kind  of  actions  arising  before  the  proper  tribunal,*  whether 
civil  or  criminal^ 

Exoeptioni  to  Bnla. — In  actions  where  both  parties  are  actors  neither 
party  can  put  the  other  out  of  court  to  his  detriment.®    So  where 

1.  Glascock  V,  Brandon,  35  W.  Va.  In  Sqvity. — Accordingly  a  general 
84.  ** discontinuance"  of  a  bill  after  an- 

Noniuit    for    Diimlnal. — Where    the  swer,  replication,  and   proofs,  is  not 

same  court  administers  both  law  and  appropriate,  and  will  be  deemed  a  bar 

equity,    the    entry    by   mistake   of  a  unless  leave  is  asked  to  dismiss  with- 

judgment  of  nonsuit  for  a  decree  of  out   prejudice.     French   v.  French,  8 

dismissal  for  want  of  prosecution  will  Ohio  214. 

not  affect  the  plaintiff's  right  to  bring  6.  Drinkard  v.  State.  20  Ala.  9;  Mc- 

a  new  suit  for  the  same  cause  of  ac-  Vey  v»  Burns,  14  Kan.  291  ;   State  v. 

tion.     Lindley  v.  Payne,  3  Litt.  (Ky.)  New  Orleans  (a  mandamus   proceed- 

299-  Ing),  44  La.  Ann.  354. 

DismiMal  and  Vonsnit  Hot  Two  Von-  Foreible  Entry  and  Detainer. — A  pro- 
■nitf. — A  dismissal  and  a  nonsuit  are  ceeding  for  forcible  entry  and  detainer, 
not  equal  to  two  nonsuits  within  the  although  in  form  criminal,  is  in  sub- 
contemplation  of  a  statute  making  two  stance  a  civil  proceeding  to  recover 
nonsuits  equal  to  a  verdict.  Bullock  the  possession  of  land,  and  judgment 
V.  Perry,  2  Stew.  &  P.  (Ala.)  330.  asinthecaseof  nonsuit  may  be  granted 

DiimiMal  Not  a  Setraxit.— When  an  therein.     People  v.  Hickox.  3  Hill  (N. 

equity  cause  has  not  been  set  down  Y.)446. 

for  hearing,  a  dismissal  is  notequiva-  7.  Drinkard  v.  State.  20  Ala.  9. 

lent   to   a   retraxit  at  law,  or  a  nolle  NolU  Proseqni. — In  criminal  cases  a 

prosequi     which    ordinarily    has    the  nolle  prosequi  is  the  more  usual  and 

effect  of  a  retraxit.     Pescud  v.  Haw-  appropriate  form  of  discontinuing  the 

kins,   71     N.    Car.    299 :     Bullock    v.  suit.     But  a  nonsuit  voluntarily  taken 

Perry,  2  Stew.   &  P.  (Ala.)  320.     Sec  by  the  prosecutor  will  be  upheld  where 

article  Retraxit.  the  court  assents  to  that  form  of  pro- 

2.  Dennistoun  v.  Rist,  9  La.  Ann.  cedure.  State  v.  Maine  Cent.  R.  Co., 
464,  holding  that  a  voluntary  discon-  77  Me.  244.  See  article  Nolle  Prose- 
tinuance  is   not    an    interruption    of  qui. 

prescription,  as  it  is  equivalent  to  a  In  Case  Tried  before  Sheriff. — Amotion 

voluntary  nonsuit,  and  that  a  judg-  to  enter  a  nonsuit  in  a  case  tried  before 

ment  against  plaintiff,  as  in   case  of  a  sherifif  cannot  be  made  unless  leave 

ronsuli  on  plaintiff's  own  motion,  is  to  make  the  motion  has  been  reserved 

equivalent  to  a  voluntary  discontinu-  by  the  judge  trying  the  cause.     Rick- 

ance.  etts  v.  Burman.  4  D.  P.  C.  578. 

8.  Jones  v.  Concannon,  3  T.  R.  661;  In  a  <^ni  Tarn  Action. — A  nonsuit  lies 

Dietz  V,  Neenah,  91  Wis.  422:  Gill  v.  where  the  plaintiff  as  common  informer 

Clark,  54  Mo.  415;  Conn  v.  Ferree,  60  fails  to  appear.     Stowell  v.  Brown,  i 

Mo.  17.  F.  &  F.  256. 

4.  Dietz  V,  Neenah,  91  Wis.  422.  8.  Estell  v.  Franklin,  29  N.  J.  L.  264: 

In  Miwonri  a  nonsuit  with  leave  to  Long  v,  Buckeridge,  i  Stra.  112;  Mc- 

move  to  set  it  aside  cannot  be  taken  in  Donough  v,  Copeland,  9  La.  308;  Wool- 

a  suit  in  equity.     Conn  v,  Ferree,  60  folk  v,  Graniteville  Mfg.   Co.,  22  S. 

Mo.  17.  Car.  332;  McEwen  v,  Mazyck,  3  Rich. 

6.  Hutchinson  v.  Hodgson.  2  Anstr.  (S.  Car.)  214;   Taylor  v,  Mayrant.  4 

361;  French  t^.  French,  8  Ohio  214.  Desaus.  (S.   Car.)   505;    Mayrant   v. 
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neither  is  an  actor  a  nonsuit  or  dismissal  cannot  be  taken  until  one 

becomes  such.^    Nor  is  a  nonsuit  proper  in  a  proceeding  to  escheat 
property.* 

BUtutory  Xodifloatloni. — The  rule  is  sometimes  modified  by  statute.' 
3.  Diflmissals — At  Common  Law. — A  judgment  of  dismissal  was  un- 
known in  actions  arising  at  common  law.^ 

In  Equity. — It  is  the  ordinary  decision  in  a  proper  case  in  pro- 
ceedings in  equity.' 

Miller,  8  Rich.  (S.  Car.)  384;  Thomas-  suit  after  issue  joined  and  the  jurjf  are 

son  V.  Kennedy,  3  Rich.  Eq.  (S.  Car.)  sworn,'* 

440.  1.  As,    for    illustration,   on    issues 

"  Neither  party  is  there  at  liberty  to  framed   and    sent    out    of    chancery, 

dismiss  or  discontinue  a  suit  or  action,  McEwen  v,  Mazyck,  3  Rich.  (S.  Car.) 

which  is  not  exclusively  his  own,  with  213.      But  see   infra,    IV.    Voluntary 

a  view  to  avert  a  judgment  in  the  case  Termination^  etc. 

which  his  opponent  has  a  right  to  ob-  "And  though  he  afterwards  become 

tain."      McDonough   v,   Copeland,   9  an  actor,  yet  not  being  originally  so, 

La.  310.  he  cannot  be  nonsuit,  as  an  avowant. 

In  Beplavin,  as  both  parties  are  act-  So  of  garnishees,  who  become  actors 

ors.  a  judgment  of  nonsuit  will  not  be  but  were  not  so  originally.*'    McEwen 

granted  for  failure  to  proceed  to  trial,  v,  Mazyck,  3  Rich.  (S.  Car.)  213. 

Barrett  v.    Forrester,    I   Johns.   Cas.  2.  As  it  would  nullify  the  chief  ob- 

(N.  Y.)  247.  ject   of  the   proceeding,  which   is   to 

But  an  involuntary  nonsuit  may  be  have  a  final  determination  of  the  issue 

taken  against  the  plaintifif  in  an  action  presented  by  the  traverse  of  the  in- 

of  replevin  for  failure  of  proof.  Wright  quisition.      In  re   Robb's   Estate,   37 

V.  Card,  16  R.  I.  719.  S.  Car.  19. 

And  there  is  no  distinction  between  Party  Wrongfully  DispossMsed. — 
the  action  of  replevin  and  other  actions  Whenever  a  defendant  is  wrongfully 
in  respect  to  the  plaintiff's  right  of  dispossessed  of  his  land  by  legal  pro- 
submitting  to  a  nonsuit  at  the  trial,  cess,  he  is  entitled  to  a  writ  of  restitu- 
Gale  V,  Hoysradt,  7  Hill  (N.  Y.),  tion  and  an  inquisition  of  damages  in 
179.  that  action,  of  which  the  plaintiff  can- 
In  McCredy  v.  Fey,  7  Watts  (Pa.)  not  deprive  him  by  a  nonsuit.  Lane 
497,  it  was  said  :  *'  It  is  true  that  v,  Morton,  81  N.  Car.  39. 
courts  have  refused  in  replevin  to  And  compare^  for  elucidation  of  the 
permit  judgment,  as  in  case  of  a  non-  defendant's  rights  in  such  a  case, 
suit,  to  be  entered  against  the  plain-  Dulin  v.  Howard,  66  N.  Car.  433; 
tiff  for  not  going  to  trial  according  to  Perry  v,  Tuppcr,  70  N.  Car.  538. 
the  practice  of  the  court,  upon  the  8.  McVey  v.  Burns,  14  Kan.  291. 
ground  that  both  parties  are  actors  In  Beplevin  Cases  statutes  sometimes 
therein,  and  therefore  the  defendant  provide  that  where  neither  party 
might  have  carried  down  the  record  or  notices  the  cause  for  trial,  the  defend- 
brought  the  cause  to  trial  by  proviso,  ant  may  move  for  a  nonsuit.  Cusson 
Jones  V,  Concannon,  3  T.  R.  661;  Eg-  v,  Whalon,  i  Code  Rep.  N.  S.  (N.  Y. 
gleton  V,  Smart,  i  W.  Bl.  375;  Barrett  Supreme  Ct.)  27. 

V.  Forrester,  i  Johns.  Cas.  (N.  Y.)  247.  4.  Pescud  v.   Hawkins,  71  N.  Car. 

This,  however,  was  only  deciding  that  299;   Bond   v,  McNider     3    Ired.    (N. 

the  plaintiff  should  not  have  a  judg-  Car.  440. 

ment  of  nonsuit  entered  against  him  Kinds  of  Judgments  at  Law. — Every 

at  the  instance  of  the  defendant  in  the  such    judgment   was   either    upon    a 

replevin,  and  not  that  the  plaintiff  had  retraxit  (non  pros,)^  nonsuit,  nolle  pro- 

no  right  to  take  a  nonsuit  voluntarily,  sequi,  discontinuance,  or  a  judgment 

Though  it  may  be,  but  I  do  not  say  it  on  an  issue  found  by  a  jury  or  upon 

is  so,  that  under  the  statute  of  17  Ch.  demurrer.     Bond  v,  McNider,  3  Ired. 

II..  c.  7,  §  2  [Pa.],  in  cases  of  replevin  (N.  Car.)  440. 

kounded  upon  distresses  for  rent  the  5.  Pescud  v.  Hawkins.  71  N.  Car. 

plaintiffs  have  no  right  to  take  a  non-  299. 
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in  What  Coart  Taken  DISMISSAZ»,  At  General  Term. 

Under  Code  Prooednre  the  word  ''dismissed*'  is  very  generally 
substituted  for  the  word  "nonsuit"*  both  in.  proceedings  in 
equity  and  at  law.* 

IIL  IH  What  Coubt  Taxev— 1«  In  GeneraL— A  motion  to  dis- 
miss  must  be  made  in  the  court  in  which  the  cause  is  tried,'  and 
cannot  be  reserved  for  advice  as  to  whether  the  nonsuit  should 
be  granted.* 

2.  At  Chamben. — Under  codes  of  civil  procedure  the  order 
granting  a  motion  to  dismiss  may  be  heard  and  granted  at  cham- 
bers,* and  it  is  immaterial  that  the  order  must  be  made  by  the 
court  and  not  the  judge,*  provided  it  is  made  within  the  circuit 
at  which  the  cause  is  set  for  trial.  ^ 

3.  At  Special  Term. — In  New  York  the  motion  to  dismiss  should 
be  made  at  special  term.* 

4.  At  General  Term. — Where  a  verdict  is  directed  for  the  plain- 
tiff subject  to  the  opinion  of  the  court  at  general  term,  it  may 

1.  Pescud  V,  Hawkins,  ^l  N.  Car.  priety  of  a  nonsuit  must  in  all  cases  b« 
399  ;  Boom  v.  St.  Paul  Foundry,  etc.,  decided  in  the  first  instance  by  the  trial 
Co.,  33  Minn.  255,  where  the  court  court.  Charter  Oak  Ins.  Co.  v.  Star 
said:  "While  the  action  was  in  the  Ins.  Co.,  33  Conn.  445;  Griffin  v, 
nature  of  a  common-law  action  of  re-  Rising,  2  Cush.  (Mass.)  75. 
plevin,the  judgment  was  substantially  4.  Charter  Oak  Ins.  Co.  v.  Star  Ins. 
in  the  form  adopted  in  chancery  when,  Co.«  33  Conn.  445. 

the  determination  being  in  favor  of  Federal  Equity  Practiee  Independent  of 

the     defendant,     the    bill     was    dis-  State. — The  provisions  of  the  various 

missed."  codes  and  statutes  of  the  states,  affect- 

2.  Pescud  V,  Hawkins,  71  N.  Car.  ing  dismissal  in  chancery  cases,  do  not 
299.  Apply  to  the  dismissal  of  such  causes 

*'It  may  be  that    the  proper    con-  in  the  federal  courts.    Scully  v,  Chi- 

striciion  of  this  new  legal  term  'dis-  cago,  etc.,  R.  Co.,  46  Iowa  528. 

1.  issed,*  which,  as  a  taw  term,  has  no  5.  Lawrence     County     v.      Meade 

technical    signification,    would   be    to  County  (S.  Dak.  1895),  62  N.  W.  Rep. 

give  it  at  law  the  same  effect  it  has  in  957. 

equity,  where  it  does  not  necessarily  6.  Lawrence      County     v,      Meade 

prevent    the    party    from     beginning  County  (S.  Dak.  1895),  62  N.  W.  Rep. 

anew,  or  affect  his  rights   or  defense  957. 

in  case  another  action  is  instituted."  7.  Lawrence      County     v.     Meade 

Pescud  V.  Hawkins,  71  N.  Car.  300.  County  (S.  Dak.  1895),  62  N.  W.  Rep. 

8.  Washburn  v,  Dewey,  17  Vt.  92  ;  957. 

Smith  V.  Rock.  59  Vt.  232.  Presumption.— A  court  will  presume 

In  Appellate  Court. — A  notice  to  dis-  that    the    order    made   was    a    court 

miss  a  bill  in  chancery  because    the  order,  unless  it  clearly  appears   that 

matter  in  controversy  does  not  exceed  the   order  was   one  which   the   judge 

fifty  dollars   should   have    been    pre-  could   make   and    intended    to   make, 

sented  to  and  acted  on  by  the  chan-  Lawrence   County   v.   Meade   Cuunty 

cellor,  or  it  cannot  be  noticed  in  the  (S.  Dak.  1895),  62  N.  W.  Rep.  957. 

appellate  court.     Washburn  v.  Dewey,  8.  Israel  v.  Voighi,  12  Misc.  Rep.  (N. 

17  Vt.  92.  Y.  Super.   Ct.)2o6;  Tabor  v.  Tabor, 

To  Speoial  Master,  Improper. —Accord-  21  Civ.  Pro.   Rep.  (N.  Y.  Super.  Ct.) 

ingly,  the  motion  to  dismiss  for  want  340  :  Tompkins  County  v.   Smith,   ii 

of  jurisdiction  must  be  addressed   to  Wend.  (N.  Y.)  181. 

the    chancellor  and   not  to  a  special  Beoord  or  Judgment  Boll. — And   the 

master  appointed  to  hear  the  evidence  record   or    judgment    roll   should    be 

and  report  the  facts.     Smith  v.  Rock,  ma-^.e  up  as  of  that  term.     Tompkins 

59  Vt.  232.  County  v.   Smith,    ii    Wend.  (N.  Y.) 

Nonsolt. — So  the  question  of  the  pro-  rii. 
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Voliutarj  Tfrmination  DISMISSAL.  on  Motion  of  Plaintiff. 

dismiss  the  complaint  although  no  leave  is  given  at  the  trial  term 
to  move  for  such  dismissal.* 

6.  On  Trial  De  Hovo. — On  appeal  and  trial  de  novo  a  dismissal 
or  nonsuit  may  be  taken  as  though  the  proceedings  were  insti- 
tuted in  that  court,*  and  although  the  plaintiff  is  called  the  ap- 
pellee.' 

Effect  of  Appeal. — And  since  the  appeal  vacated  the  judgment 
below,  the  plaintiff  after  dismissal  in  the  appellate  court  has  no 
judgment  existent  to  enforce  against  the  defendar\t.* 

6.  Before  Referee— Only  by  statute. — ^A  nonsuit,  discontinuance,  or 
dismissal  cannot  be  ordered  by  a  referee  unless  a  statute  ex- 
pressly so  provides.* 

Under  Code  Proeednre  the  referee  is  authorized  to  dismiss  a  com- 
plaint on  the  merits,*  or  for  the  failure  of  the  plaintiff  to  appear,'' 
or  to  proceed  with  the  trial  after  appearance,®  or,  after  having 
given  testimony,  on  his  refusal  to  proceed  and  close  his  case.* 

IV.  TOLTTHTABT   TEBAIHATIOV   OF    THE   SUIT    OH   MOTIOV  OF    THE 

PlaihtifF — 1.  In  General. — A  plaintiff  in  a  legal  proceeding  is 
entitled  to  control  the  disposition  of  his  cause  where  he  acts  sea- 
sonably and  upon  payment  of  costs.** 

2.  Of  Bills  in  Chancery. — A  plaintiff  in  equity  may  dismiss  his 
bill  as  of  right  upon  timely  application.** 

1.  KcUey  v,  Upton.  I2  How.  Pr.  (N.  6.  Holmes  v.  Slocum,  6  How.   Pr. 

Y.  Super  Ct.)  140.  (N.  Y.  Supreme  Ct.)  217. 

8.  Bender  v,  Lockett,  64  Tex.  566.  6.  Burke  v,  Burke,  75  Hun  (N.  V.) 

8.  Sbadrack  v,  Milam,  6  J.  J.  Marsh.  41a;  Bishop  v.  Empire  Transp.  Co.,  37 

<Ky.)  608.  N.  Y.  Super.  Ct.  12. 

Irregularitiei  Generally. — Irregulari-  So  a  plaintiff  may  take  a  voluntary 

ties  in  the  proceedings  in  the  miinici-  nonsuit    before  a  referee    after    the 

pal  court  present  no  ground  for  dis-  proofs  are  closed.       Plant  v.  Fleming, 

missing  a  complaint  in  the  court  ap*  20  Cal.  92. 

pealed  to,  as  the  appeal  vacates  the  7.  Morange  v,  Meigs,  54  N.  Y.  207. 

judgment    below  and  gives    the  de-  8.  Morange  v,  Meigs,  54  N.  Y.  207. 

fendant  his  full   rights  in  the  court  9.  Morange  v,  Meigs,  54  N.  Y.  207. 

above.     Com.  v,  Harvey,   izi  Mass.  Compare  Holmes  v,  Slocum,  6  How, 

421;  Com.  V,  Tinkham,  14  Gray  (Mass.)  Pr.  (N.  Y.  Supreme  Ct.)  217. 

12;  State  V.  Kutter,  59  Ind.  572;  Ca-  10.  Nunn  v,   Givhan,  45   Ala.  370; 

venaugh  v,  Titus,  5  Wis.  143.  Fowler  v,  Lawson,  15  Ark.  149;  Hol- 

In  Georgia,  on  appeal  trials  in  courts  comb  v,  Holcomb.  23  Fed.  Rep.  781. 

of  justices  of  the  peace,  the  presiding  To  Proseonte  Fraadalent  Suit. — It  is 

magistrate  has  no  power  to  order  a  no    objection    that   the    plaintiff   dis« 

nonsuit  because  he  deems  the  evidence  misses  his  proceeding  to  enable  him  to 

insufficient  to  warrant  a  finding  for  the  prosecute   another  action  concerning 

plaintiff.     Favors  v.  Johnson,  79  Ga.  the  same  subject  matter,  fraudulently 

553.  instituted  in  another  county.     Banks 

In  Hasiaohnsetta,  after  judgment  for  v,  Uhl,  6  Neb.  146. 

defendant  on  an  agreed  statement  of  11.    Alabama. — Nunn  v,  Givhan,  4) 

facts  in  the  Court  of  Common  Pleas  Ala.  370;  Howard  v.  Bugbee,  25  Ala. 

and  an  appeal  to  the  Supreme  Judicial  548. 

Court,  the  plaintiff,  upon  motion  be-  Florida. — State  v.  Florida  Cent.  R, 

fore  argument,   may  have  the   facts  Co.,  15  Fla.  696. 

discharged  and  become  nonsuit.  Low-  Georgia. — Jackson  v,  Roane,  96  Ga. 

ell  V.  Merrimack   Mfg.  Co.,  11   Gray  40;    Evans    v.   Sheldon,   69  Ga.   loO; 

(Mass.)  382.  Kean  v.  Lathrop,  58  Ga.  355;  Cook  v. 

4.  Bender  v.  Lockett,  64  Tex.  566.  Walker,  24  Ga.  331. 
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VolonUry  Tsmination               DISMISSAL.  on  Kotion  of  PUintiff. 

3.  Honsxiit  or  DiBOontiniianoe. — It  is  likewise  the  right  of  a  plaintiff 
in  actions  at  law  to  take  or  suffer  a  voluntary  nonsuit  where  the 
application  is  seasonably  made,^  or  discontinue  his  cause  at  his 
option  either  at  law,'  or  in  equity  where  a  discontinuance  is 
appropriate ; '  and  he  may  dismiss  his  complaint  or  action  under 

Illinois. — Purdy  v.  Henslee,  97  111.  Whiteley,  57  N.  J.  L.  487;  Kempton  v. 

389;  Mobler  v,  Wiltberger,  74  111.  163;  Burgess,  136  Mass.  192. 

Reilly  v.  Reilly,  139  lU.  183;  Blair  v.  How  Taken.— And  he  may  do  this  by 

Reading,  99  IH.  600;  Gage  v,  Bailey,  voluntarily  absenting  himself  at  the 

119  III.  539;  Langlois  v,  Matthiessen,  trial.     Wharton  v,  Currituck  Com*rs, 

155  111.  230.  82   N.   Car.  15;   Graham   v,  Tate.   77 

Indiana. — Smith  v.  Smith,  a  Blackf.  N.  Car.  120.      Whereupon   the  court 

(Ind.)  232;  Vaneman  v.  Fairbrother,  7  should  direct  a  nonsuit  to  be  entered 

Blackf.  (Ind.)  542.  against  him.     Graham  v,  Tate,  77  N. 

Maryland, — Hall   r.    McPherson,  3  Car.  120. 

Bland  (Md.)  533.  2.    Louisiana, — Coxe    v.   Downs,   9 

Michigan.  —  Clutton      v.     Clutton  Rob.  (La.)  133. 

(Mich.  1895),  64  N.  W.  Rep.  744.  Marv land.— ^iUoxi  v.   Hammitt,   X 

Mississippi. — Slate  v.   Hemingway,  Har.  4  J.  (Md.)  141. 

69  Miss.  491;  Phillips  fr.  Wormley,  58  Massachusetts. — Locke   v.  Wood,   16 

Miss.  398.  Mass.  317. 

New    Yorh. — Cummins  v.  Bennett,  New   York. — Crockett  v.  Smith,  14 

8  Paige  (N.  Y.)  79;  Perine  V.  Swaim,  a  Abb.    Pr.   (N.   Y.   Supreme    Ct.)    62; 

Johns.    Ch.  (N.   Y.)  477;   Simpson  v.  Learned  v,  TiHotson,  48  K.  Y.  Super. 

Brewster,  9  Paige  (N.  Y.)  245.  Ct.  16;  Cohn  v.  Anathan,  16  Civ.  Pro. 

Pennsylvania.— S2iy\oT*s  Appeal,  39  Rep.  (N.  Y.  City  Ct.)  178. 

Pa.   St.    497:    Kreider  v.  Mahafify,  zo  Pennsylvania, — Moravian  Seminary 

Pa.  Co.  Ct.  Rep.  412.  v.  Bethlehem,  153  Pa.  St.  583. 

South  Carolina. — Bossard  v.  Lester,  Wisconsin. — Damp  v.  Dane,  33  Wis. 

2  McCord   Eq.  (S.  Car.)  419;    Bank  v.  432;    Bertschy    v.    McLeod,   32   Wis. 

Rose,  I  Rich.  Eq.  (S.  Car.)  292.  ao5. 

United  States. — Connecticut,  etc.,  R.  UnitedStates. — Holcombv.  Holcomb, 

Co.  V.  Hcndee,  27  Fed.  Rep.  678.  23  Fed.  Rep.  781. 

England.  —  Carrington     v.    Holly.  Statutory  ChangM.— As  the  right  of 

Dick.  280;  Dixon  v.  Parks,  i  Ves.  Jr.  the  plaintiff  to  discontinue  on  season- 

402;  White  V.  Westmeath,  Beat.  174;  able  application  is  a  common  law  right. 

Anonymous,  i  Ves.  Jr.  140;  Lashley  itcannot  be  taken  away  by  implication, 

V,  Hogg,  II  Ves.  Jr.  602;   Gilbert  v,  but  only  by  clear   and    unequivocal 

Faules,  2  Freem.  758;   Mills  v.  Dud-  language.     Seaboard,  etc.,  R.  Co.  v. 

geon,    I    W.    R.    514;    Handford    v*  Ward,  18  Barb.  (N.  Y.)  595. 

Storie,   2  Sim.   &   S.    196;    Curtis  v.  In  Louisiana  the   statute  ezpres^y 

Lloyd,  4  Myl.  &  C.  194.  provides  that  the  plaintifiF  may  discoa- 

In  Mohler  v.  Wiltberger,  74  111.  164,  tinue  his  suit  on  payment  of  costs,  at 

the  court  said  :  **  We  understand  the  any  stage  previous  to  the  rendition  of 

practice   to  be   well  settled  that  the  judgment.     State  v.  Rost  (La.  1896), 

complainant,  at  any  time   prior  to  a  19  So.  Rep.  256;  Meyers  v.  Birotte, 

decree,  has  the  right  *  *  *  to  control  41  La.  Ann.  745. 

the  fortunes  of  his  own  bill  and  dis-  8.  Mears  v.  Boston,  etc.,  R.  Co.,  5 

miss  it  as  a  matter  of  course.*'  Gray  (Mass.)  371;  Bynum  v.  Powe,  97 

Washington. — The  right  of  complain-  N.  Car.  374. 
ant  in  equitable  actions  to  dismiss  his  Mootmen  of  a  Town  were  held  author- 
suit  at  any  time  before  final  decree,  ized  to  discontinue  a  suit  in  equity,  to 
upon  the  payment  of  costs,  was  not  restrain  a  railroad  corporation  from 
taken  away  by  the  provisions  of  Code  the  unlawful  and  dangerous  running 
Wash.  1881,  §§  286,  287.  Somerville  V.  of  cars  on  their  road,  although  a  tem- 
Johnson,  3  Wash.  140;  Waite  v.  Win-  porary  injunction  had  been  issued  and 
gate,  4  Wash.  324.  although  some  of  the  inhabitants  of 

1.  Fowler  v.  Lawson,  15  Ark.  149;  the  town  moved  to  come  in  and  prose* 

Templeton  v.  Wolf,  19  Mo.  loi;  Lude-  cute  the  suit.  Mears  v.  Boston,  etc.,  R. 

man  v.  Hirth,  96  Mich.  17;  Bauman  v.  Co.,  5  Gray  (Mass.)  371. 
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Yolontary  Termixiation 


DISMISS  A  L. 


on  Motion  of  Plaintift 


code  procedure.* 

Gonient  Hot  Beqnirod. — And  in  such  cases  it  may  be  taken  without 
the  consent  of  the  defendant.' 

4.  Without  Prejudice. — In  such  cases  the  dismissal  must  be  with- 
out prejudice,  as  no  rights  are  determined  upon  contested  issues.' 

6.  Time  whea  the  Plaintiff  must  Act— a.  Not  after  Final 
Adjudication — in  General — A  suit  cannot  be  voluntarily  termi- 
nated by  the  plaintiff  after  a  final  adjudication  of  the  action,'* 
even  with  consent  of  parties,*  as  such  decision  creates  and  fixes 
new  rights  and  interests  in  the  subject  matter  of  the  controversy.* 

In  Chanoery  a  voluntary  dismissal  cannot  be  had  after  a 
final  decree''  unless  the  decree  directs  inquiries,  in  which  case 


Of  Prooeedingf  to  8eU  Boal  Estate. —  is  dismissed  on  motion  of  the  com- 

And  the  owners  of  property  inherited  plainant  the  dismissal  should  not  be 

from  an  estate  may  voluntarily  dis-  expressed   as   '*  for  want  of  equity." 

continueproceedings,  brought  by  them  Unless  there   has  been   a  hearing  a 

to  effect  a  division  of  the  property  by  complainant    does    not,    understand- 

sale,  at  any  time  before  the  rights  of  ingly,   dismiss   his   bill   for   want  of 

the  bidders  become  fixed  by  the  sale;  equity;  if  he  dismisses  when  there  has 

and  such  rights  do  not  become  fixed  been  no  hearing,  as  in  this  case,  he 

until  an  order  for  the  approval  of  the  ordinarily    dismisses    without   preju- 


sale  has  been  made.     After  the  sale, 
however,  indemnity  must  be  made  by 


dice.     An  order  dismissing  a  bill  for 
want  of  equity  involves  the  idea  that 


payment  of  costs  and  expenses  to  all     the  court  has  considered  the  bill  and 


concerned,  and  a  petition  must  be  filed, 
signed  by  all  the  owners,  or  persons 
legally  representing  them,  to  authorize 
the  vacation  of  the  sale  and  the  dis- 
continuance of  all  further  proceedings. 
Bellerjeau  v.  Ely. 8  N.  J.  L.  273. 

Of  Bolt  to  Foreolosa  Mortgage. — A  suit 
to  foreclose  a  mortgage  may  be  dis- 
continued by  the  plaintiff  although  a 
judgment  was  entered  on  the  bond 
and  warrant  of  attorney  accompanying 


finds  no  equity  in  it.  Brown  v.  Amer« 
ican  Stone  Press  Brick  Mfg.  Co.,  54 
111.  App.  650.  See  in/ra,  VI.  Ii,  ^. 
fVant  of  Equity, 

4.  Mohler  v,  Wiltberger,  74  111.  163; 
Long  V,  Thwing,  9  Ind.  179 

0.  Anonymous,  11  Ves.  Jr.  170. 

Creditor's  Bill.— So  in  Lashley  v, 
Hogg,  II  Ves.  Jr.  602,  and  Handford  v. 
Storie,  2  Sim.  &  S.  196,  it  was  shown 
that   where   creditors   may   take   the 


it.     TisdaU  v.  Paul,  8  W.  N.  C.  (Pa.)     benefit  of  the  suit,  the  bill  cannot  be 


357. 

1.  McRae  v,  Rogers,   30  Ark.   272; 

Denver,  etc.,  R.  Co.  v,  Cobley,  9  Colo. 
152;  Northwestern  Mut.  L.  Ins.  Co.  v, 
Barbour,  95  Kv.  7;  Bigelow  v.  Winsor, 
I  Gray  (Mass.)  299. 

2.  Ashmead  v.  Ashmead,  23  Kan. 
262* 

Unqualified  Sight.— The  right  is  said 
to  be  absolute  unless  modified  by  stat- 
ute. Northwestern  Mut.  L.  Ins.  Co. 
V.  Barbour,  95  Ky.  8. 

3.  Clutton  V,  Clutton  (Mich.  1895),  submitted,  and  virtually  determined 
64  N.  W.  Rep.  744;  Watt  v.  Craw-  against  him.  Chicago,  etc.,  R.  Co.  v. 
ford,  iz  Paige  (N.  Y.)472;  Conner  v.     Estes,  71  Iowa  604. 

Drake,  i  Ohio  St.  170;  Bank  v.  Rose,        7.   Plumtre  v.  Walsh.  I  Ir.  Eq.  142 ; 

I    Rich.    Eq.    (S.    Car.)    292;    Cooper  Grier  v.  Leahy,  2  Ir.  Eq.  227  ;  Mayhew 

V.  Lewis,  2  Phil.  181;  Chicago,  etc.,  v.  Brittingham,  8  L.  J.  Ch.  N.  S.  89; 

R.  Co.  V.  Union  Rolling  Mill  Co.,  109  Clackson   v,  Scrogins,  2  T.  B.  Mon. 

U.  S.  702.  (Ky-)  53;  Bluck  V,  Colnaghi,  9  Sim. 

7or  Want  of  Equity.— Where  the  bill  411. 
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dismissed  after  decree  even  with  con- 
sent of  all  parties. 

8.  Mohler  v,  Wiltberger,  74  111.  163. 

After  Oral  Deeision. — But  where  the 
chancellor  has  only  orally  announced 
his  conclusions,  the  complainant  may 
dismiss  if  no  formal  decree  has  been 
entered,  although  the  defendant  pro- 
tests.    Purdy  V.  Henslee,  97  111.  390. 

I^jnnotion  Prooeedlng.—  A  plaintiff 
will  not  be  allowed  to  dismiss  an  in- 
junction suit  after  it  has  been  tried. 


Voluittfy  Tennliuttloii  DISMISSAL.  on  Kotioa  of  ?lAantiit 

the  parties  may  by  consent  obtain  the  same  order  by  motion  as 
could  be  made  on  further  direction.^ 

At  Law. — Nor  can  a  nonsuit  or  discontinuance  be  taken  after  a 
final  judgment  at  law.' 

b.  At  Any  Time  before  Final  Decree. — But  at  any  time 

prior  to  a  final  decree  a  plaintiff  may  generally  voluntarily  dismiss 
his  proceeding,* 

c.  Before  Rendition  of  Verdict  or  Judgment~(i)  In 

General. — A  nonsuit  or  discontinuance  may,  under  the  English 
common-law  practice,  be  taken  at  any  time  before  a  verdict  is 
returned  by  the  jury*  or  a  judgment  is  actually  entered  by  the 
court  in  cases  tried  by  the  court.* 

1.  Anonymous,  ii  Ves.  Jr.  169.  Maine, — Washburn  v.  Allen,  77  Me. 
Aooonnt. — It  cannot  be  taken  after  a    344. 

decree  to  account,  as  the  proper  order  Massachusetts, — Locke  v.  Wood,  16 

is   to  stay   all   proceedings.     Egg  v,  Mass.  317. 

Devey.  11  Beav.  221.  New  Hampshire. — Probate  Judge  v, 

2.  Long    V.   Thwing,    9    Ind.    179;  Abbot,  13  N.  H.  21;  Wright  v.  Bartlett, 
Crocker  v,  Turnstall,  6  Rob.  (La.)  354  ;  45  N.  H.  289. 

Haskell  v.  Whiting,  12  Mass.  47  ;  Pied-  Ohio, — Taylor  v,  Alexander,  6  Ohio 

mont  Mfg.  Co.  v,  Buxton,  105  N.  Car.  144. 

74;  Learned  v.Tillotson,  48  N.Y. Super.  Tennessee, — Hendrick  v,  Stewart   i 

Ct.  16;  Fifield  V,  Brown,  2  Cow.  (N.  Overt.  (Tcnn.)476. 

Y.)    503 ;    Kennedy    v.    McNickle,    2  United  States, — Johnson  v,  Bailey, 

Brewst.  (Pa.)  536;  Ball  v,  Trenholm,  59  Fed.   Rep.  670;  Stewart  v.  Gray, 

45  Fed.  Rep.  588.  Hempst.  (U.  S.)  94. 

After  Bale  to  Open. — The  fact   that  England,— PLnonymoxxs,    i  Leon  48: 

the  defendant  has  obtained  a  rule  to  Price  v,  Parker,  i  Salk.  178;  Stevens 

open  the  judgment  does  not  affect  the  v.  Esling,  2  F.  &  F.  136;  Outhwaitev. 

principle  stated  in  the  text.    Kennedy  Hudson,  7  Exch.  380;  Keat  v.  Barker, 

V,  McNickle,  2  Brewst.  (Pa.)  536.  5  Mod.  208. 

Parties  Hot  Served  in  Tort. — But  as  to  Fnrther  Exposition  of  English  Praetioe. 
parties  not  served  in  tort,  plaintiff  — In  discussing  the  English  practice  it 
may  take  a  nonsuit  either  before  or  was  said,  in  Washburn  v,  Allen,  77 
after  judgment  entered  against  de-  Me.  346:  **  The  plaintiff  had  a  right  to 
fendants  served.  Flinn  v.  Barlow,  16  be  nonsuited  at  any  stage  of  the  pro- 
Ill.  39.  See  infra^  IV.  13,  c.  In  AC"  ceedings  he  might  prefer,  and  thereby 
tions  of  Tort,  reserve  to  himself  the  power  of  bring- 
After  Judgment  by  Defanlt. — And  a  ing  a  fresh  action  for  the  same  subject 
plaintiff  may  take  a  nonsuit  as  to  a  matter;  and  this  right  continued  to  the 
codefendant  on  the  trial,  upon  issues  last  moment  of  the  trial,  even  till  after 
joined,  after  a  judgment  by  default  verdict  rendered,  or,  where  the  case 
has  been  taken  against  the  other  de-  was  tried  by  the  court  without  the  in- 
fendant.  Pescud  v,  Hawkins,  71  N.  tervention  of  a  jury,  until  the  judge 
Car.  299.  had  pronounced  his  judgment." 

By  Consent. — The  court  may  by  con-  Unsatisfactory  Damages.  —  C 0  n s e- 

sent  allow  the  plaintiff  to  dismiss  after  quently,  where  the  plaintiff  was  not 

judgment  rendered  and  a  modification  satisfied  with   the  damages  given  by 

of  it.     Jones  v,  Andrews,  72  Tex.  5.  the   jury,    he  might  become  nonsuit. 

3.  Carrington   v.  Holly,  Dick.  280;  Washburn  v,  Allen.  77  Me.  344. 
Lashley  v.  Hogg,  ii  Ves.  Jr.  602;  Gil-  By  Statute  8  Henry  IV.,  0    7  (year 
bert  V.  Faules,  2  Freem.  158.  1400),  it  was  ordained  and  established 

4.  Florida. — Buffington  v,  Quacken-  that  if  the  verdict  passed  against  the 
boss,  5  Fla.  196.  plaintiff,  he  should  not  be  nonsuited; 

Georgia. — Merchants' Bank  v.  Rawls,  which  before  that  time  was  otherwise 

7  Ga.  191.  at  common  law.     Washburn  v.  Allen, 

Illinois, — Ross  V.Chicago,  la  111.  366;  77  Me.  344. 

Howe  V.  Harroun,  17  111.  494.  5.  Howe  v.   Harroun,  17  111.  4941 
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▼oliuttfy  Tarminatloii  DJSMJ^SAL.  on  Motion  ot  Plaintilt 

X«re  AanonnotsiMit  of  Judgment  is  not  sufficient  to  preclude  it.^ 
Extent  of  tho  Bnlo. — It  is  not  sufficient  to  prevent  a  nonsuit,  that 
the  verdict  has  been  actually  agreed  upon*  or  that  it  is  known 
to  the  plaintiff.*  But  after  actual- rendition  of  verdict  it  is  too 
late,*  although  it  has  not  been  recorded  *  and  whether  the  non- 
Wilson  Sewiog  Mach.  Co.  v.  Lewis,  lo  rendered.  The  dictates  of  common 
111.  App.  191.  sense    and   common    justice    forbade 

After  Opening  Judgment  by  Gonfeosion.  that  he  should  have  the  right,  after 
— Where  a  judgment  is  confessed,  his  case  was  decided  against  him.  to 
defendant  allowed  to  plead,  and  judg-  take  a  nonsuit  and  then  bring  a  new 
ment  ordered  to  stand  as  security  to  action,  and  continue  to  do  so  indefi- 
the  plaintiff,  the  latter  was  allowed,  nitely  until  by  some  good  fortune  on 
notwithstanding  the  judgment,  to  take  his  part,  or  bad  fortune  on  the  part  of 
a  nonsuit  while  the  issue  made  up  on  the  defendant,  he  might  succeed  in 
the  plea  was  being  tried  and  before  the  securing  a  verdict  in  his  favor.  Equal 
jury  retired  from  the  bar.  Gordon  v.  justice,  then  as  now,  required  that 
Goodell,  34  111.  429.  when  he  elected  to  take  a  verdict  he 

1.  Howe  V,   HarrouD,   17   111.   494;    must  abide  by  it.     But  before  the  date 
Prindiville  v,  Leon,  11  III.  App.  657.       •f  that  statute    it  was   law   that  if, 
8.  Usher  v,  Sibley,  2  Brev.  (S.  Car.)    when   the  jury   came   into  court  and 
32.  were   ready  to  give   their  verdict,  the 

Motion  for  Verdiet. — Nor  that  a  mo-  plaintiff  was  not  present,  and  on  being 
tion  has  been  made  by  the  defendant  called  did  not  answer,  he  was  non- 
to  direct  a  verdict  for  him,  and  actu-  suited  and  the  jury  were  discharged 
ally  granted  by  the  court.  Jackson  without  giving  their  verdict.  The 
V.  Merritt,  21  D.  C.  276;  Lockett  v.  reason,  originally,  for  this  practice, 
Fort  Worth,  etc.,  R.  Co.,  78  Tex.  211.  was  that  the  plaintiff  must  be  present 
Snbseqnent  Betlrement  to  Correot  Ver-  in  case  he  failed  in  his  suit,  that  he 
diet. — But  after  the  jury  have  found  a  might  be  amerced  as  a  punishment 
verdict  but  have  retired  again  to  make  for  his  false  claim.  After  the  amerce- 
a  neglected  calculation  of  interest,  fhe  ment  ceased  to  be  imposed,  the  prac- 
plaintiff  cannot  take  a  nonsuit.  Law-  tice  continued,  and  then  plaintiffs  took 
rence  v.  Burns,  2  Browne  (Pa.)  60.  advantage  of  it,  and  withdrew  when 

3.  Usher  v,  Sibley,  2  Brev.  (S.  Car.)  the  verdict  was  ready  to  be  given,  and 
32.  thereby  suffered    voluntary    nonsuits 

Contra. — In  Pennsylvania  it  is  too  whenever  they  concluded  the  verdict 
late  for  the  plaintiff  to  make  his  appli-  would  be  against  them,  and  were  there- 
cation  for  a  nonsuit  after  the  jury  by  enabled  to  bring  another  action  for 
have  agreed  upon  and  sealed  their  the  same  cause.  It  was  to  stop  this 
verdict,  but  before  they  have  formally  practice  and  remedy  this  defect  that 
announced  their  agreement  in  court,  the  Act  of  March  28,  1814,  was  passed. 
Newton  v,  Singlob,  5  Pa.  Co.  Ct.  Rep.  *  *  *  This  act  was  remedial,  and 
551,  where  the  court  said:  "  The  cases  ought  to  be  so  construed  as  to  remedy 
of  McLughan  v,  Bovard,  4  Watts  (Pa.)  the  wrong  it  was  intended  to  remedy, 
308;  McCredy  v.  Fey,  7  Watts  (Pa.)  that  is,  to  prevent  plaintiff  from  being 
496;  and  Easton  Bank  v.  Coryell,  9  W.  .  nonsuited  after  the  verdict  was  agreed 
&  S.  (Pa.)  153,  are  cited  as  authorities  upon."  Newton  v,  Singlob,  5  Pa.  Co. 
against  this  action  of  the  court.    Two    Ct.  Rep.  151. 

of  these  cases  decide  that  the  plaintiff  4.  Blenkiron  v.  Great  Cent.  Gas 
may  take  a  nonsuit  at  any  time  before  Consumers  Co.,  2  F.  &  F.  437. 
the  jury  have  ofiScially  announced  to  After  Jury  Polled.— A  voluntary  non- 
the  court  that  they  are  ready  to  give  suit  taken  by  the  plaintiff  after  the 
their  verdict;  but  those  decisions  are  jury  had  returned  with  the  verdict, 
to  be  received  in  the  light  of  the  facts  and  after  they  had  entered  the  jury- 
of  the  cases  in  which  they  were  ren-  box  and  nine  of  them  had  been  called, 
dered.  It  was  common  law  in  Penn-  was  upheld.  Easton  Bank  v.  Coryell, 
sylvaoia  before  the  passage  of  the  Act  9  W.  &  S.  (Pa.)  153. 
of  March  28,  1814,  that  the  plaintiff  6.  Blenkiron  v.  Great  Cent.  Gas 
could  not  take  a  nonsuit  after  verdict    Consumers  Co.,  2  F.  &  F.  437. 
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Volontary  Tvrmiiuitioii  DISMISSAL,  oa  Motion  of  Flauiti£ 

suit  is  sought  by  the  plaintiff  ^  or  the  defendant,'  either  as  a  matter 
of  right  or  of  discretion,'  unless  by  express  agreement  of  parties,^ 
or  where  it  is  evident  that  the  objection  appearing  on  the  face  of 
the  record  would  support  a  motion  in  arrest  of  judgment.* 

(2)  After  Special  Verdict, — An  exception  to  the  general  rule 
exists  in  the  case  of  a  special  verdict.  This  is  in  the  nature  of  a 
statement  of  facts,  and  a  nonsuit  may  be  taken  notwithstanding 
its  return.'  In  a ''hard  action  "the  rule  that  a  nonsuit  may  be 
taken  after  a  special  verdict  does  not  apply.'' 

(3)  The  Modern  Rule. — The  English  rule  authorizing  a  nonsuit 
at  any  time  before  verdict  has  been  followed  in  some  of  the 
United  States.* 

1.  Mauney  v.    Long,   91    N.    Car.  aUowed  ia  order  to  afford  the  plaintiff 
170.  an  opportunity  to  introduce  new  proof 

2.  Mauney  v.  Long,  91  N.  Car.  170;  in  opposition  to  the  verdict.      Roe  v. 
Allison  V,  Hancock,  3  Dev.  (N.  Car.)  Gray,  2  W.  Bl.  815. 

296;  Kingsbury  v.  Hughes*  Phil.  (N.  8.  Louisiana, — Applegate    v.    Mor- 

Car.)  328.  gan,  5  Martin  N.  S.  (La.)  642. 

8.  Washburn  v,  Allen,    77  Me.  344;  Michigan, — Helwig  v,  Wayne    Cir- 

Larrabee  v.  Rideout,  45  Me.  205.  cuit  Judge,  73  Mich.  258. 

4.  Dickey  v.  Johnson*  13  Ired.  (N.  New    York. — Wooster    v.    Burr,   2 

Car.)  450.  Wend.  (N.  Y.)  295. 

6.  In  such  a  case,  a  nonsuit  may  be  North  Carolina, — People's  Bank  v. 

taken    or  compelled  even  after  ver-  Stewart,  93   N.   Car.   402;  Pescud  v, 

diet.     Gale  V.  Hays,3Strobh.  (S.  Car.)  Hawkins,  71  N.  Car.  299;  Graham  v, 

452.                                         •  Tate,  77  N.  Car.  120,  Tate  v.  Phillips, 

6.  Washburn  v,  Allen,  77  Me.  344;  77  N.  Car.  126;  Piedmont  Mfg.  Co.  v. 
Price  V,  Parker,  i  Salk.  178.  Buxton,  105   N.   Car.  74 ;    Dickey  v, 

Bnla  for  Judgment. — And  a  nonsuit  Johnson,     13     Ired.    (N.    Car.)    450; 

may  be  taken  after  a  demurrer  and  Mauney  v.  Long,  91  N.  Car.  170. 
argument    thereof,    and    a    rule    for        Pennsylvania, — /» r^  Carter,  i  Phila. 

judgment    for    defendant,  Washburn  (Pa.)   507;    McLughan   v,   Bovard,   4 

V.   Allen,  77   Me.   344,  although  this  Watts  (Pa.)  308. 

could  not  be  done  at  the  same  term.         South   Carolina, — Lawrin  v.  Hanks, 

Alderleyt'.  Alderley,  ^V/</in  Philips  t/.  3   McCord   (S.  Car.)  558;  Johnson  p. 

Echard,  Cro.  Jac.  35.  Basquere,  i  Spears  (S.  Car.)  329. 

Wliol«    Case     Considered. — And    the        "  Whenever  in   the   progress  of  a 

statute  of  Henry  IV.  was  afterwards  cause  the  plaintiff  perceives  that  the 

construed  as  applying  only  to  cases  judge  or  the  jury  are  against  him,  or 

where  the  jury  had  passed  upon  the  that  he  will  on  a  future  occasion  be 

whole    matter.      Earl    of    Oxford   v,  able  to  establish  a  better  case,  he  may 

Waterhouse,  Cro.  Jac.  575.  elect   to  be  nonsuited.  •  •  *  As   the 

Early  Cases  in  New  Tork  sustain  the  plaintiff  possessed   the   power  of  be- 

English  rule  of  allowing  the  plaintiff  coming   nonsuit  when   called   before 

to  take  a  nonsuit  on  the  coming  in  of  verdict,  it  became  a  general  practice 

the  jury.     People  v,  Albany,  i  Wend,  to  allow  him  to  do  so,  at  any  time  be- 

(N.  Y.)  36;  and   Wooster  v.    Burr,  2  fore  verdict,  when  he  desired  for  any 

Wend.  (N.  Y.)  295,  where  a   plaintiff  reason  to  abandon  his  action.  So  long 

was  held  to  have  the  right  to  submit  as  he  is  merely  plaintiff  the  coart  has 

to  a  nonsuit  on  the  coming  in  of  a  jury,  no  power  by  which  he  can  be  com- 

although  they  were  prepared  to  find  pelled   to   appear   and    prosecute  his 

a  balance  in  favor  of  the  defendant  in  suit  against  his   will,  and  no  injury 

an  action  of  assumpsit,  and  where  a  can  result  from  allowing  htm  to  aban- 

notice  of  set-off  had  been  given.  don  it."    People's  Bank  v,  Stewart,  93 

7.  Boucher  v,  Lawson,  Cas.  temp.  N.  Car.  402. 

Hard.  201,  cited  in  Roe  v.  Gray,  2  W.        "So  long  as  any  of  the  material  is- 

Bl.  815,  note.  sues  in  the  case  remain  undetermined 

To  Contradiot  Verdiot.— Nor  will  it  be    by  the  court  the  plaintiff  has  the  right 
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Tohmttfy  Terminatioii               DISMISSAL.  on  Motion  of  Flalntiit 

B«foro  tnbmiMioB  to  Trion  of  FHot.— In  other  jurisdictions  the  plain- 
tifi's  right  is  limited  to  a  nonsuit  taken  at  any  time  before  the 

case  is  submitted  to  the  jury  or  the  court.  The  latter  is  the  pre- 
vailing rule,^  and  applies  generally  to  dismissals  under  the  codes 
of  civil  procedure  both  at  law  and  in  equity.*     At  a  subsequent 

to  a  nonsuit."    Adams  v,  Shepard,  24  After  Initnietioni  Settled. — The  case 

111.  464.  is  not  finally  submitted  until  the  evi- 

Before  Appearanee  of  Defendant. — And  dence  is  in  and  the   instructions  are 

of  course  the  plaintiff  may  submit  to  a  passed  on,  and    in    the   interim    be- 

nonsuit  even    before   the   defendant's  tween  the  settling  of  instructions  and 

appearance  or  the  return  of  the  pro-  final  submission  to  the  court  or  jury 

cess.    People's  Bank  v.  Stewart,  93  N.  the  plaintiff  has  the  undoubted  right 

Car.  40a;  Johnson  V.  Murchison,Winst.  to   submit   to  a   nonsuit.      Mayer  v. 

(N.  Car.)83;  Poyser  V.  Minors,  7  Q.B.  Old,    51    Mo.    App.    214;    Wilson    v. 

Div.  336.  Stark,  42  Mo.  App.  380;  Lawrence  v, 

1.   California, — Brown  v,  Harter,  18  Shreve,  26  Mo.  492;  Hensley  v.  Peck, 

Cal.  76;  Hancock  Ditch  Co.  v.  Brad-  13  Mo.  587;  Wood  v,  Nortman,  85  Mo. 

ford,  13  Cal.  637.  298. 

Florida, — National  Broadway  Bank  Under  the  Hiseoori  Code,  g  3556,  Rev. 

V.  Lesley,  31  Fla.  56.  Stat.,  a  nonsuit  is  in  effect  a  dismissal 

Jllinois.^^Atnosv.  Sinnott,  5  111.  440;  of  the  action,  and  this  may  be  done  at 

Stanton   v.  Kinsey,  44  111.   App.  229;  any  time  before  the  final  submission 

Ross  V,  Chicago,   12  111.  366;  Gordon  for  the  verdict  of  the  jury.     National 

y.   Goodell,  34  111.   429;    Turnock  v.  Water  Works  Co.  v.  School  Dist.,  23 

Walker,   54   lU.  App.  374;  Adams  v.  Mo.  App.  227. 

Shepard,   24  lU.  464;    Howe  v.  Har-  .    Under  Hew  York  Code  Civ.  Pro,,  §  3015, 

roun,  17  111.  494;  Shabad  v,  Hanchett,  a  justice  of  the  peace  was  onlyauthor- 

40  111.   App.  545;  Prindiville  v.  Leon,  ized  to  enter  a  judgment  of  nonsuit 

II  IlL  App.  657;  Wilson  Sewing  Mach.  at  or   before  the  final  submission  of 

Co.  V   Lewis,  10  111.  App.  191.  the   cause.      '*  That   section  says   he 

Iowa, — Hays    v.   Turner,  23    Iowa  shall  enter    a    judgment  of    nonsuit 

214;    Tones  v.   Fennimore,   i  Greene  'forthwith.*     He  had  no  right  under 

(Iowa)  134;    Mansfield  v.  Wilkerson,  the  statute  to  render  such  a  judgment 

26  Iowa  482.  against  plaintiff  four  days  after  the 

Missouri, — Wilson  v.  Stark,  42  Mo.  submission   of     the    cause."      Smith 

App.  380;  Mayer  v.  Old,  51  Mo.  App.  v,  McMillan,  90  Hun  (N.  Y.)  544. 

214;  Lawrence  v,  Shreve,  26  Mo.  492;  2.  Arkansas, — McRae  v,  Rogers,  30 

Hensley  v.  Peck,  13  Mo.  587;  Pabst  Ark.  272. 

Brewing  Co.  v.  Smith,  59  Mo.  App.  Indiana, — Dunning  v,  Galloway,  47 

476;   Wood  V,  Nortman,  85  Mo.  298;  Ind.  182;  Crain  v,  Hilligross,  21  Ind. 

Hesse  v,  Missouri  State  Mut.  F.  &  M.  210;  Sanders  v,  Sanders,  24   Ind.  133; 

Ins.  Co.,  21  Mo.  93;  National  Water  McClelland  v,  Louisville,  etc.,  R.  Co., 

Works  Co.  V,  School   Dist.,  23   Mo.  94  Ind.  276. 

App.  227;  McLean  v.  Stuve,   15  Mo.  Iowa, — McArthur     v.    Schultz,    78 

App.  317.  Iowa   364;    Mullen   v.  Peck,  57   Iowa 

Texas, — Frois  v,  Mayfield,  31  Tex.  430. 

366;  Hoodless  V,  Winter,  80  Tex.  638.  Kansas, — National      Hotel     Co.    v. 

Whole  Case  mut  be  Babmltted. — In  Crane  Bros.  Mfg.  Co.,  50  Kan.  49. 

order   to   bar  the   plaintiff's  right  to  Missouri, — Benoist    v,    Murrin,    48 

submit  to  a    nonsuit  the  jury  must  Mo.  48;    Reed  v.  Reed,  39  Mo.  App. 

have  the  whole  of  the  case,  including  474. 

not  only  all  the  evidence  but  the  in-  Nebrtsska, — State  v,  Scott,  22  Neb. 

structions  of  the  court.   Consequently  640. 

if  for  any  cause  the  jury  retire  from  Ohio,  —  Beaumont    v,    Herrick,    24 

the  bar  without  hearing  the  whole  of  Ohio  St.  446. 

the  case  on  which  they  are  to  render  a  United  Slates, -^Mtna  L.  Ins.  Co.  v* 

verdict,  the   plaintiff's  right  to    sub-  Lakin  Tp.,  59  Fed.  Rep.  989. 

mit  to  a  nonsuit  is  not  taken  away.  After  Exeention  of  a  Bond. — In  JiTen^ 

Berry  v.  Savage,  3  111.  261.  tuefy  it  is  held  that  a  plaintiff  cannot 
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Volontary  Termination 


DISMISSAL. 


on  iioUon  of  FUutiiL 


Stage  of  the  case  the  matter  lies  in  discretion,^  although  the 
court  may  have  sustained  a  demurrer  to  the  evidence.* 

Whnt  Gonftitatoi  Snbminion.— A  submission  is  final,  so  as  to  preclude 
a  right  to  dismiss,  only  when  nothing  remains  to  be  done  to 
render  it  complete.*     Submission  to  a  jury  is  not  final  until  the 


permission  of  the  court.  At  that  time 
her  rights  in  that  respect  ceased.  Bat 
has  not  the  court  the  power  in  its  dis- 
cretion to  permit  a  plaintiff  even  after 
the  final  submission  to  recall  that  sub- 
mission and   dismiss  without  preja- 


voluntarily  dismiss  his  suit  to  recover 
the  possession  of  personal  property 
after  executing  a  bond  to  prosecute 
the  suit  and  perform  the  judgment. 
Rogers  v,  Bradford,  8  Bush  (Ky.) 
163. 

FlaintiiTs  Sosonration.  —  Plaintiff  dice?  It  would  be  both  strange  And 
cannot  be  permitted  to  reserve  at  the  harsh  if  such  power  did  not  exist, 
time  of  submission  the  right  to  dis-  Oftentimes  by  some  oversight  or  for- 
miss  in  part  in  case  the  decision  is  getfulness  the  plaintiff  omits  some 
against  him  upon  his  *demand  as  essential  portion  of  his  testimony.  Is 
pleaded.  McArthur  v.  Schultz,  78  the  court  powerless  to  afford  him 
Iowa  364.  relief?  *  *  *  All  this  rests  within  ihe 

After  Boport  of  Booeivtr  of  Partner^  discretion  of  the  court,  and  is  not  the 
ihip. — Under  a  statute  providing  that  right  of  a  party." 
a  plaintiff  may  dismiss  at  any  time 
before  submission,  it  was  held  proper 
for  a  plaintiff  to  dismiss  a  suit  to 
wind  up  the  partnership  of  which 
he  was  a  member,  upon  the  report  of 
a  receiver  showing  on  its  face  prima 
facie  evidence  of  a  full  settlement  of 
all  matters  in  controversy  between 
the  parties.  Worthington  v.  White, 
42  Mo.  462. 

After  Demnrrer  to  Evidence. — So  plain- 
tiff cannot  dismiss  of  right  after  the 
court  has  sustained  a  demurrer  to 
evidence.  St.  Joseph,  etc.,  R.  Co.  v. 
Dryden,  17  Kan.  278. 

I.  lowai — Forsythe  v,  McMurty,  59 
Iowa  162;  Gunsaulis  v.  Cadwallader, 
48  Iowa  48. 

Kansas.  —  National  Hotel  Co.  v. 
Crane  Bros.  Mfg.  Co.,  50  Kan.  49;  St. 
Joseph,  etc.,  R.  Co.  v.  Dryden,  17  Kan. 
278;  Ashmead  v,  Ashmead,  23  Kan. 
262;  Schafer  v.  Weaver,  20  Kan.  294  ; 
Mason  v.  Ryus,  26  Kan.  464. 

Minnesota, — Althen  v.  Tarbox,  48 
Minn.  i. 

Nebraska.  —  Sharp  v.  Brown,  34 
Neb.  406;  State  v.  Hazelet,  41  Neb. 
257 ;  State  v.  Scott,  22  Neb.  628. 

Ohio, — Crowley  v.  Chamberlain,  9 
Am.  L.  Rec.  (Ohio)  376.  See  f«/ra, 
V.  I.  c,  (3)  Leave  Discretionary, 

In  Ashmead  v.  Ashmead,  23  Kan. 
202,  it  was  said:  "  It  will  be  conceded 

that  after  the  final  submission  of  the  ^  ^  js 

case  the  plaintiff  had  no  right  to  a  dis-  answer  interrogatories  propounded  by 
missal  without  prejudice.  Up  to  that  the  defendants,  and  the  latter  file  an 
time  she  had  such  a  right  and  could  aflSdavit  that  the  answers  arc  withifl 
exercise  it  at  her  own  option  without  the  plaintiff's  knowledge.  Perry  ^' 
the  consent  of  the  defendant  or  the     Heighton,  26  Iowa  452- 
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Diioretion  Liberally  Exereiied.— The 
discretion  so  exercised  by  the  court 
should  be  very  broadly  construed, 
Schafer  v.  Weaver,  20  Kan.  297;  and 
will  not  be  reviewed  without  clear 
evidence  of  its  abuse.  Ashmead  v. 
Ashmead,  23  Kan.  262. 

2.  National  Hotel  Co.  v.  Crane 
Bros.  Mfg.  Co.,  50  Kan.  49. 

After  Motion  for  Hew  Trial.— It  is  not 
an  abuse  of  discretion  to  allow  such 
dismissal,  although  the  plaintiff  has 
made  a  motion  for  new  trial  and  the 
court  has  overruled  it.  National  Hotel 
Co.  V,  Crane  Bros.  Mfg.  Co.,  50  Kao. 
49. 

Without  Prcgndiee.— It  may  be  grant- 
ed without  prejudice  to  a  new  action. 
Dunn  V,  Wolf,  Si  Iowa  688. 

3.  Morrisey  v,  Chicago,  etc. ,  R.  Co., 
80  Iowa  314. 

Submission  to  Beferee.— But  the  sub- 
mission of  a  case  to  a  referee  will  opt 
prevent  its  dismissal  by  the  plaintiff 
where  the  referee  has  made  no  re- 
port.    Belzor  v,  Logan.  32  Iowa  522. 

Amendment  after  Snbmittiott.—A  case 
is  not  finally  submitted,  so  as  to  defeat 
the  plaintiff's  right  to  dismiss,  where. 
after  being  once  submitted,  the  ccurt 
allows  an  amendment  raising  a  netf 
issue.     Jones    v.    Currier,   65   Iowa 

533 
After  Interrogatoriof.— The  plaintiff 

may    dismiss     although    he    fail  to 


Tolintajry  Termination  DISMISSAL,  on  Motion  of  Plaintifi: 

last  words  of  the  charge  are  read  and  the  jury  directed  to  con* 
sider  their  verdict.* 

On  Trial  hj  the  Court. — On  trial  by  the  court  without  a  jury  in  an 
action  at  law,  a  plaintiff  cannot  dismiss  without  permission  after  the 
court  has  announced  its  findings.*  But  the  announcement  of  the 
6nding  must  be  made  orally  and  in  open  court  to  bar  the  plaintiff's 
right  to  dismiss,'  or  be  made  matter  of  public  record,  which  will 
serve  to  notify  the  parties.* 

(4)  Rule  in  New  England  and  in  Federal  Courts — In  Hew  England. 
—In  some  of  the  New  England  states  the  true  rule  is  declared 
to  be  that  the  plaintiff  cannot  take  a  voluntary  nonsuit  after  the 
case  is  opened  to  the  jury,*  but  that  the  court  may  thereafter 

1.  Harris   v.    Bean,   46   Iowa    118;  Livergood    v.  Rhoades,  20  Ind.   411. 

Mullen  V.  Peck,  57  Iowa  430.  Compare  Doughty  v,  Elliott,  8  Blackf. 

AfUr  Imtmetioni. — The  motion  is  in  (Ind.)  405. 
time  after  instructions  have  been  given  Statoment  of  tho  Conrt. — A  mere  state- 
by  the  court,  if  the  jury  have  not  re-  ment  by  the  court  of  what  the  special 
tired.  Dunning  v.  GaUoway,  47  Ind.  finding  in  a  case  will  be  when  writ- 
182.  Compare  Mason  v.  Ryus,  26  Kan.  ten  is  not  such  a  finding  as  will  pre- 
464*  elude  dismissal  by  the  plaintiff.     Craf- 

in  Kentneky,  under  subsection  i  of  ton  v.  Mitchell,  134  Ind.  320. 

section  371  of    the   Civil   Code,  pro-  The  Hero  Intimation  of  a  Jndgmont  in 

viding  that  the  plaintifif  may  dismiss  an  equitable  action,  without   the  an- 

until  the  cause  has  been  finally  sub-  nouncement  of  a  finding,  is  insufficient 

mitted,  the  plaintiff  may  dismiss  with-  to  debar  the  plaintiff.     Somerville  v. 

out  prejudice  after  a  motion  for  per-  Johnson,  3  Wash.  T40. 

emptory  instructions  is  granted  but  4.  Cohn  v.  Rumely,  74  Ind.  120. 

before   the    instructions    are    given.  tniboionoy  of  Entry  of  Finding. —  An 

Verirees  v,  Newport  News,  etc.,  Co.,  entry    in   such    cause,   made    in    the 

95  Ky.  314.  proper  order  book  by  direction  of  the 

Betnrnfor  Initmctions. — It  makes  no  court,  finding  in  favor  of  one  defendant 

difference    if   the  jury  had    returned  generally  and  for  the  plaintiff  against 

and  heard  the  instructions  re-read;  it     another  defendant  "in  the  sum  of 

is  then  too  late,  McClelland  v,  Louis-  dollars,"  is  such  an  announcement  of 
ville,  etc.,  R.  Co.,  94  Ind.  276,  unless  the  finding  of  the  court  as  will  pre- 
the  defendant  waives  the  error  by  dude  a  dismissal  of  the  action,  and 
failing  to  make  objection  to  the  dis-  cannot  be  erased  by  a  subsequent  en- 
missal  of  the  cause  after  retirement  try  of  the  court.  Walker  v.  Heller, 
of  the  jury.  Carmikel  v.  Cox,  58  56  Ind.  298. 
Ind.  133.  An  entry  by  the  judge  on  his  docket 

8.  Randies   v.  Randies,  63   Ind.  94;  of  the  finding  in  a  cause  is  not  an  an- 

Walker  v.  Heller,  56  Ind.  298;  Liver-  nouncement  of  the  finding  within  the 

good  V.  Rhoades,  20  Ind.  411;  Cohn  v,  meaning  of  the  first  clause  of  section 

Ramely,  74  Ind.  120;  Beard  v.  Becker,  363  of  the  Indiana  Code.  2  Rev.  Stat., 

69  Ind.  498;  Burns  v,  Reigelsberger,  1876,  p.  184.    Cohn  v.  Rumely,  74  Ind. 

70  Ind.  522.  120. 

Withdrawal  of  Finding.— But  where  5.  il/iifii^.— Washburn   v,  Allen,  77 

the  court  first  announced  a   general  Me.  344;  Theobald   v.  Colby,  35  Me. 

finding  and  afterwards  withdrew  the  180;  West  v.  Furbish,  67  Me.  17. 

general  finding  to  make  a  special  find-  Massachusetts, — Haskell  t^. Whitney, 

ing.  a  denial  of  a  motion  to  dismiss  a  12  Mass.  47;  Locke  v.  Wood,  16  Mass. 

cross  complaint  after  the  withdrawal  317;    Lowell  v.  Merrimack   Mfg.  Co., 

of  the  general  finding,  but  before  the  11  Gray  (Mass.)  382;  Shaw  v.  Boland, 

announcement  of  the  special  finding,  15  Gray  (Mass.)  572;  Truro  v.  Atkins, 

was    held     erroneous.      Mitchell     v,  122  Mass.  418;  Burbank  r.  Woodward, 

Friedley,  126  Ind.  545;  Beard  v.  Beck-  124  Mass.  357. 

cr,  69  Ind.  498.  New  Hampshire, — Probate  Judge  v 

S.  Cohn    tr.    Rumely,  74   Ind.    120;  Abbot,  13  N.   H.  21;  Wright  v.  Bart* 
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Yolutaiy  Tcnninatiott  DISMISSAL.  on  Motion  of  PlaintUL 

allow  it  as  a  matter  of  discretion,^  at  least  at  any  tiaie  before  the 
cause  is  submitted  to  the  jury.' 

In  Federal  Couti. — ^The  same  rule  is  held  by  the  United  States 
courts  to  be  the  later  and  better  doctrine  of  the  common  law.* 

d.  Before  Trial,  upon  New  Trial,  or  after  Rehearing 

Granted — Before  Trial. — The  words  '*  before  trial,"  in  statutes  pre- 
scribing the  time  when  a  plaintiff  may  dismiss  as  a  matter  of  right, 
mean  before  the  commencement  of  the  trial.* 

Upon  New  TrUl. — After  a  verdict  has  been  set  aside  and  a  new 
trial  granted,^  or  after  a  reversal  and  remand  of  the  cause  for 
trial  de  novo,  a  plaintiff  may  voluntarily  terminate  his  suit  as  upon 
an  original  proceeding.* 

m 

lett,  45  N.  H.  290;  Pollard  v.  Moore,  may  become  nonsuit  as  of  right  at  any 

51  N.  H.  191;  Fulford  v.  Converse,  54  time  before  trial.     At  common  law  he 

N.  H.  544;  Parker  v.  Burns,  57  N.  H.  might  become  nonsuit  at  any  time  bc- 

602;  Farr  v.  Gate,  58  N.  H.  367.  fore  the  verdict." 

In  Haskell  v,  Whitney,  12  Mass.  47,  1.  Washburn  v.  Allen,  77  Me.  344; 

it  was   said   by  Jackson,   J.:     "The  Truro  v.  Atkins,  122  Mass.  418. 

plaintiff  or  demandant  may,  in  various  8.  Washburn  v.  Allen,  77    Me.  344: 

modes,  become  nonsuit,  or  discontinue  Means  v.  Welles,  12  Met.  (Mass.)  362; 

his  suit,  at  his  pleasure.     At  the  be-  Philips  v.  Echard,  Cro.  Jac.  35. 

ginning  of  every  term,  at  which  he  is  8.  U.  S.  v,  Humason,  8  Fed.  Rep. 

demandable,  he  may  neglect  or  refuse  71;  Folger  v.  The  Robert  G.  Shaw,  2 

to  appear.     If  the  pleadings  are  not  Woodb.  &  M.  (U.  S.)  531. 

closed,  he  may  refuse  to  reply,  or  to  4.  Bettis  v.  Schreiber,  31  Minn.  329, 

join  an  issue  tendered;  or,  after  issue  holding  that  under  Gen.  Stat.  Minne- 

joined,    he   may   decline  to  open  his  sota,  1878,  c.  66,  §262.  subd.  i,  allow- 

cause   to  the  jury.     The  court    also  ing  dismissal   by  the  plaintiff  at  any 

may.  upon  sufficient  cause  shown,  al-  time  before  trial,  plaintiff  cannot  dis- 

low  him  to  discontinue,  even  when  it  miss  the  action  after  trial  but  before 

cannot  be  claimed  as  a  right;  as  after  the  submission  of  the  case  to  the  court 

the  cause  is  opened,  and  the  evidence  or  jury,  as  subdivision  3  of  the  same 

submitted  to  the  jury."  section  provides  for  dismissal  **upon 

And  in  Probate  Judge  v.  Abbot,  13  the  trial.*' 
N.  H.  21,  the  court  said:  "At  any  In  Hebraika  and  Ohio  a  plaintiff 
time  before  the  plaintiff  opens  his  case  cannot  dismiss  an  action  after  the  in- 
to the  jury  he  may  become  nonsuit  as  troduction  of  evidence  to  a  jury  by 
a  matter  of  right.  The  entry  of  his  him  unless  a  statute  expressly  allows 
action  does  not  oblige  him  to  proceed  it.  Smith  v.  Sioux  City,  etc.,  R  Co., 
with  it.  Even  if  issue  be  joined,  this  15  Neb.  584;  Chicago,  etc.,  R.  Co.  r. 
does  not  entitle  the  defendant  to  a  Richardson,  28  Neb.  118;  Byrd  v, 
verdict  if  the  plaintiff  elect  to  abandon  Blessing,  11  Ohio  St.  362. 
his  action.  After  the  plaintiff  has  pro-  In  Replevin  Case.—\\.  is  accordingly 
ceeded  to  open  his  case  to  the  jury  he  not  error  for  the  court  to  refuse  to 
can  no  longer  become  nonsuit  as  a  allow  the  plaintiff,  after  the  trjal  has 
matter  of  right.  The  court  may  re-  commenced,  to  dismiss  without  prej- 
quire  that  the  case  shall  proceed,  and,  udice  a  replevin  case  wherein  the 
if  the  plaintiff  do  not  put  in  his  evi-  property  had  been  delivered  to  the 
dence,  may  direct  the  jury  to  render  a  plaintiff.  Aultman  v.  Reams,  9  Neb. 
verdict  against  him."  487. 

So  in  Theobald  V.  Colby,  35  Me.  180,  6.  Stanton   v,  Kinsey,  44   III.  App. 

in  discussing  a  motion  of  the  defendant  229;    Phelps  v.  Winona,  etc..  R.  Co., 

in  writing  for  leave  to  withdraw  his  37  Minn.  485;   Edwards  v.  Edwards, 

account  in  set«-off,  which  was  objected  22  111.  121. 

to    by   the    plaintiff,   the   court   said:  6.   Gardner  v.    Michigan   Cent.    R. 

"The   right   of  a  defendant  in  such  Co.,  150  U.  S.  349;  Currier.  Southern 

a  case  is  similar  to  a  plaintiff's  right  Pac.    Co.,    23    Oregon    400:    Mohler 

tc)  become  nonsuit.     And  the  plaintiff  v.  Wiltberger,  74  111.   163;  Rynear  9. 
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Volnntary  Terminatioii  DISMISSAL.  on  Motion  of  Flaintifi. 

After  Behearing  Granted. — Or  after  an  application  for  rehearing  in 
equity  has  been  granted,  the  plaintiff  may  dismiss  his  bill  as  if 
no  decree  had  been  made.^ 

>.  After  Amendment. — Where,  upon  sustaining  a  demurrer 
to  an  original  complaint,  the  plaintiff  files  an  amended  complaint, 
he  may  take  a  voluntary  nonsuit  at  any  time  where  he  might 
have  suffered  a  voluntary  nonsuit  on  the  original  complaint.* 

f.  In  Term. — A  voluntary  dismissal,  discontinuance,  or  nonsuit 
must  be  taken  in  term  time  '  unless  authorized  to  be  taken  before 
the  clerk  in  vacation,'*  or  the  parties  consent  that  it  may  be  heard 
and  decided  in  vacation.* 

6.  When  a  Voluntary  Termination  cannot  be  Had — a.  When  Preju- 
dicial TO  Defendant. — A  plaintiff  cannot  terminate  his  suit 
as  of  right  where  it  may  prejudice  the  rights  of  the  defendant,* 

Neilin,  4  Greene  (Iowa)  524;   Under-  either  in  term  or  vacation,  and  with- 

hiU  V.  Thomas,  24  Tex.  283.  out  any    formal    leave    or    order    or 

The  Efibct  of  Snoh  Beversal  is  to  leave  notice  to  the   opposite  party.     Kean 

the  cause  standing  for  hearing  as  if  v.  Lathrop,  58  Ga.  355. 

no  decree  had  been  rendered.     Chick-  Petition  for  Accounting. — The  plain- 

ering  v,  Failes,  29  111.  294.    See  also  tiff  may  even  in  vacation  dismiss  his 

article  Decrees,  vol.  5,  p.  966,  note.  petition  for  a  general  accounting,  al- 

Bemand    '*for   Farther  Frooeedings,"  though    prior    thereto  the   case   had 

•te. — Where    the  decree    is   reversed  been  referred  to  an  auditor  who  was 

on  the  merits  and  the  cause  remanded  proceeding  to  determine  the  account. 

'*  for  further  proceedings  not   incon-  Jackson  f.  Roane,  96  Ga.  40. 

sistent  with"   the  opinion  filed,   the  At  Any  Time.— Where  the  rules  or 

trial  court  must  dismiss  the  bill  on  the  statutes  allow  the  complainant  to  dis- 

merits,  and  it  will  be  error  to  allow  miss  at  any  time  by  a  written  order  to 

the   complainant   to  dismiss  his  bill,  the  clerk  directing   him  to  enter  the 

Gage  V,  Bailey,  119  111.  539.  order,  it  need   not  be  filed  while  the 

And  so  where  the  reversal  is  with  court   is   in  actual  session.     Price  v. 

instructions  to  proceed  "in  conformity  Taylor,  21  Md.  356. 

to  the  opinion.''    Wadhams  v.  Gay,  83  6.  Gatewood   v.   Leak,  99   N.   Car. 

111.  250;  Newberry  v,  Blatchford,  106  363. 

111.  589.     See  also  Croft  v,  Johnson,  8  6.  Chicago,  etc.,  R.    Co.   v.  Union 

Baxt.  (Tenn.)  390.  Rolling  Mill  Co.,  109  U.  S.  715. 

1.  Belcher  v.  Wilkerson.  54  Miss.  Eight  Given  by  Statnte.— In  Electri- 
677.  cal  Accumulator  Co.  v.  Brush  Electric 

2.  Hume  v.  Woodruff,  26  Oregon  Co.,  44  Fed.  Rep.  602.  Mr.  Justice 
373.  Brown    held    that    where,  under    an 

After  BeftiMl  of  Leave  to  Amend. —  answer  and  by  virtue  of  the  statute 
After  refusal  of  the  plaintiff's  request  controlling  patent  litigation,  a  defend- 
to  be  allowed  an  amendment  neces-  ant  had  given  aright,  in  the  nature  of 
sary  to  make  out  a  cause  of  action,  the  affirmative  relief,  to  have  the  patent 
court  must  allow  him  to  submit  to  a  sued  on  declared  void,  and  the  case 
nonsuit.  Ludeman  v.  Hirth,  96  Mich,  had  been  pending  three  years,  the  de- 
17.  fendant  was  entitled  to  have  the  origi- 

3.  Gatewood  v.  Leak,  99  N.  Car.  nal  bill  heard  in  spite  of  a  motion  to 
363.  dismiss. 

Disqnalifioation  of  Judge.  —It  is  imma-  After  Applieation  for  Removal  of  Canse. 

terial  that  the  judge  presiding  is  dis-  — A  nonsuit  cannot  be  taken  in  a  state 

qualified  to  try  the  cause   when  the  court  after  a  proper  application  has 

bill   is  dismissed.     Kean  v,  Lathrop,  been  made  by   the  defendant  for  the 

58  Ga.  356.  removal   of  the  action  to  the  United 

4.  State  Bank  v.  Gray,  12  Ark.  States  court.  Beery  v.  Chicago,  etc., 
760.  R.  Co.,  64  Mo.  533. 

In   Georgia   the    dismissal  may  be        After    Exeontion.—The    same    rule 
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Yolimtary  Ttnnlnatloa               DISMISSAL.  on  Xotion  of  Plaiiitift. 

unless  he  obtains  defendant's  consent,^  whether  it  be  by  dis- 
missal,' or  by  nonsuit  or  discontinuance,'   or  by  an   order  of 

holds  where  the  rights  of  the  plaintiff  Hershberger  v.  Blewett,  55  Fed.  Rep. 

in  an  action  h  ive  been  seized  under  an  170  ;  Chicago,  etc.,   R.  Co.  v.  Union 

execution.     State  v.  Rost  (La.   1896),  Rolling  Mill  Co.,  109  U.  S.  713. 

19  So.  Rep.   256;  Baum's  Succession,  England,  ^  "Booth    v.    Leycester,    i 

II  Rob.  (La.)  314.  Keen  247,  255;  Biscoe  v.  Brett.  2  Ves.  & 

After  Addnotion  of  STidenos. — So  B.  377  ;  Bluck  v,  Colnaghi,  9  Sim.  411  ; 
where  the  case  has  gone  to  trial  and  Lashley  v.  Hogg,  11  Ves.  Jr.  602;  Col- 
evidence  has  been  adduced  by  the  de-  lins  v.  Greaves,  5  Hare  596;  Gregorys, 
fendant  affecting  the  rights  of  the  Spencer,  11  Beav.  143;  Carrington  v» 
parties.  State  v.  Rost  (La.  1896),  19  Holly,  Dick.  280 ;  Anonymous,  11  Ves. 
So.  Rep.  256;  Crocker  v,  Turnstall,  6  Jr.  169. 
Rob.  (La  )  354.  In  Cooper  v,  Lewis,  2  Phil.  181,  it 

Bestralnt  of  Jndgmont  of  DlioiisML—  was  said  :     *'  The  plaintiff  is  allowed 

Where  a  judgment  of  dismissal  is  ob-  to  dismiss  his  bill  on  the  assumption 

tained  by  the  plaintiff  in  violation  of  that   it   leaves   the  defendant   in  the 

his  written  stipulation  on  file,  he  may  same  position  as  he  would  have  stood 

be  enjoined  by  the  court  from  enforc-  if  the  suit  had  not  beeii  instituted.    It 

ing  it.     McLeran    v.    McNamara,    55  is  not  so  where  there  has  been  a  pro- 

Cal.    508.      But    the    defendant  must  ceeding  in  the  cause  which  has  given 

bring   forward   the  objection  on   the  the  defendant    a    right    against    the 

motion,  or  it  is  deemed  waived.     Hig-  plaintiff.*' 

gins  V.  Mahoney,  50  Cal.  444.  And  in  Bank  v.  Rose,  i  Rich.  Eq.  (S. 

Bankruptoy  of  Defendant. — Where  the  Car.)  292,  the  court  said :  '*  But  when- 

defendant   has   been    declared   bank-  ever  in  the  progress  of  a  cause  the 

rupt,  the   plaintiff  may  nevertheless  defendant  entitles  himself  to  a  decree 

become  nonsuit  with  costs.     Farr  v,  either  against  a  complainant  or  a  co- 

Cate,  58  N.  H.  367.  defendant,  and   the  dismissal    would 

1.  Chicago,  etc.,  R.  Co.  v.  Union  put  him  to  the  expense  and  trouble  of 
Rolling  Mill  Co.,  109  U.  S.  715.  bringing  a  new  suit  or  making   new 

2.  Georgia, — ^Jackson  v,  Roane,  96  proofs,  such  dismissal  will  not  be  per- 
Ga.  4^.  mitted." 

Illi  rots. — Mohler  v.  Wiltberger,  74  And  in  Conner  v,  Drake,  i  Ohio  St. 

111.  163.  170:     **  After  a  defendant   has  been 

Massachusetts. — Atlas   Bank  v,  Na-  put  to  trouble  and  expense  in  makings 

hant  Bank,  23  Pick.  (Mass.)  491.  his  defense,  if,  in  the  progress  of  the 

Michigan,  —  Seymour    v,    Jerome,  case,  rights  have  been  manifested  that 

Walk.  (Mich.)  356.  he  is  entitled  to  claim  and  which  are 

Mississippi, — State  v.  Hemingway,  valuable  to  him,  it  would  be  unjust  to 

69  Miss.  491.  deprive  him  of  them  merely  because 

New  York, — Watt  v,   Crawford,   11  the  complainant   might  come   to   the 

Paige  (N.  Y.)  472.  conclusion  that  it  would  be  for  his  in* 

Ohio, — Conner  v,  Drake,  i  Ohio  St.  terest    to  dismiss   his  bill.      Such   a 

170.  mode  of  proceeding  would  be  trifling 

Pinnsylvania, — Sayers's  Appeal,  79  with   the  court  as  well   as  with    the 

Pa.  St.  428.  rights  of  defendants." 

Rhode  Island, — Cozzens  v,  Sisson,  5  After  Detormination  of  Plea  to  Jnxii* 

R.  I.  489;  Updike  v,  Doyle,  7  R.  I.  diotion. — When   one    defendant    in    a 

461.  suit  in  equity  pleads  to  the  jurisdiction 

South  Carolina, — Bethia  v,  McKay,  and  another  defendant  answers,  set- 
Che  ves  Eq.  (S.  Car.)  96;  Bank  v,  ting  up  independent  rights  in  the  sub- 
Rose,  I  Rich.  Eq.  (S.  Car.)  292.  ject  matter  of  the  controversy,  and  no 

Tennessee,  —  Fisher    v,   Stovall,    85  notice  is  taken  of  the  plea  to  the  juris- 

Tenn.  319.  diction,  and  a  final  decree  is  entered 

United  States, — Detroit    v,    Detroit  sustaining  the  rights  set  up  in  the  an- 

City  R.  Co.,  55  Fed.  Rep.  570;  Elec-  swer,  the  complainant  cannot  have  his 

trical  Accumulator  Co.  v.  Brush  Elec-  bill  dismissed  under  the  38th  Rule,  U. 

trie  Co.,  44  Fed.  Rep.  602  ;  Hat-Sweat  S.  Supreme  Court,  for  failure  to  reply 

Mfg.  Co.  V,  Waring,  46  Fed.  Rep.  87  ;  to  the  plea.     Chicago,  etc.,  R.  Co.  9. 

Western  Union  Tel.  Co.  v,  American  Union  Rolling  Mill  Co.,  109  U.  S.  703. 

Bell    Tel.    Co.,    50    Fed.    Rep.    662;  8.  Pullman's  Palace-Car  Co.  v.  Ceii« 
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Toltmtarj  Terxnination                DISMISSAL.  on  Xotios  of  Plaintiff 

the  court  granting  leave  made  on  notice  and  hearing  in  the  exer- 
cise of  discretion.^  Thus  it  cannot  be  taken  after  a  writ  of  in- 
quiry executed  and  returned,*  nor  pending  the  submission  of  the 
action  to  referees,'  nor  after  reference  to  an  arbitrator  to  state  a 
special  case,**  nor  after  award  made,*  nor  after  a  deniurrer  arg;ued 
and  allowed  upon  a  mistake  in  plaintiff's  pleading,^  nor  after 
motion  to  dismiss  is  made  by  the  defendant  on  the  ground  of  lack 
of  jurisdiction.'' 

tral   Transp.  Co.,  49  Fed.  Rep.  261;  dence  upon  a  trial.    Benton  v.  Bellowc, 

Coxe  V.  Downs,9  Rob.  (La.)i33;  Dono-  61  N.  H.  107. 

van  v»  Owen,  10  La.  Ann.  463  ;  Adams  In  Action  for  Diyoree. — As  where,  in 

V.  Lewis,  7   Martin   N.  S.  (La.)  405  ;  an  action  for  divorce,  the  application 

Brown  v.  Saul,  4  Martin  N.  S.  (La.)  of  the  defendant  for  alimony  is  pend- 

436  ;  Smith  v.  Amacker,  15  La.  Ann.  ing  before  a  referee,  the  plaintiff  can- 

299 ;  Crockett  v.  Smith,  14  Abb.  Pr.  not  have  a  nonsuit.     Clutton  v.  Clut- 

(N,  Y.  Supren)e  Ct.)  62  ;  Rees  v.  Van  ton  (Mich.  1895),  64  N.  W.  Rep.  744. 

Patten,  13   How.  Pr.  (N.  Y.  Supreme  Where  Proper. — But  where  the  report 

Ct.)  258  ;  Van  Allen  v,  Schermerhorn,  cannot  be  used  as  evidence  to  the  jury, 

14  How.  Pr.  (N.  Y.  Supreme  Ct.)  287  ;  the  plaintiff  may  at  any  time  before 

Kennedy  v.  McNickle,  2  Brews.  (Pa.)  the  commencement  of  the  trial  become 

536  ;    Mechanics'  Bank    v,   Fisher,    i  nonsuit.     Benton  v.  Bellows,  61  N.  H. 

Rawle  (Pa.)  341.  107. 

In  Lanusse  v,  Pimpienella,  4  Martin  4.  Stahlschmidt  v.  Walford,  4  Q.  B. 

N.   S.    (La.)   444,    it    was    said    that  Div.   217;    Means   v.  Welles,  12  Met. 

•'every  consideration  which   prohib-  (Mass.)  356. 

its  the  defendant  from  withdrawing  6.  Davis   v,   Forshee,  34  Ala.  107; 

from  a  cause  applies  with  equal  force  Conner  v,  Drake,  i  Ohio  St.  166. 

against  allowing  the  plaintiff  to  dis-  '*  The  practice  has  always  been  to 

continue  the  demand  presented  against  allow  a  plaintiff  in  an  action  at  law  to 

him."  suffer  a  nonsuit  at  any  time   unless. 

Harassing    Befendant.  —  Where    the  by  an  auditor's  report,  or  on  the  Ver- 

purpose  of  the  plaintiff  is  to  harass  the  diet  of  a  jury,  or  a  finding  of  facts  by 

defendant,  leave   to  discontinue  will  the  court,  other  and  more  important 

not  be  granted.    Livermore  v.  Berdell,  rights  are  fixed  than  the  mere  right  to 

60  How.  Pr.  (N.  Y.  C.  PI.)  308.  recover  costs."     Bishop  v,  Pardee,  35 

In  Catee  where  an  Arrest  is  Had. — So  Conn.  4. 

where  the  object  of  the  plaintiff  is  to  6.  Rea  v.  Burnis,  2  Lev.   124,  209; 

obtain  a  second  arrest  of  the  defend-  Bennett  v.  Pilkins,  i   Lev.  192;  Ste- 

ant  in  a  new  action  after  the  vacation  phens  v.  Cooper,  3  Lev.  440;  Jones  v, 

of  an  order  of  arrest  in  the  first,  he  Pope,  i  Lev.  191;  Butler  v,  Malissy,  i 

will  not  be  allowed  to  discontinue  un-  Stra.  76;  Bennet  v.  Filkins,  i  Saund. 

less  the  plaintiff's  action  is  not  main-  23;  Folger  v.  The  Robert  G.  Shaw,  2 

tainable,  in  which  case  it  may  be  per-  Woodb.  &  M.  (U.  S.)  537. 

mitted.    Livermore  ».  Berdell,  60  How.  Nor  when  the  merits  can  be  decided 

Pr.  (N.  Y.  C.  PI.)  308.  on,  and  the  defendant  then  has  gone 

1.  Wyatl  V,  Sweet,  48  Mich.  539.  far  enough  to  claim  final  judgment  on 

2.  Stephens  v.  Etherick,  Carth.  86.  the  controversy.     Turner  v.  Turner, 
8.   Haskell  v.  Whitney,  12  Mass.  47;  i  Salk.  179. 

Dyer  v,  Morris,  68  Me.  472;  Pollard  Under  Modern  Practice,  however,  and 

V.  Moore,  51   N.  H.  190;  Farmington  even  after  a  demurrer  to  the  plaintiff's 

V,  Copp,  56  N.  H.  218;  Fulford  v.  Con-  declaration  is  sustained,  with  leave  to 

verse,  54  N.  H.  543;  Bynura  v,  Powe,  amend,  the  plaintiff  may  voluntarily 

97  N.  Car.  374;    Ivory  v.  Delore.  26  dismiss  before  the  expiration  of  the 

Mo.  505;   Eversett  v.  Taylor,  32  Mo.  time  granted.    Scherff  v.  Missouri  Pac. 

390.  R.  Co.,  81  Tex.  471. 

The  Beaton  of  the  Bole  is  that  it  would  7.  Pescud  v.  Hawkins,  71  N.  Car. 

be  unequal  and  unjust  to  permit  the  299. 

plaintiff  to  overcome  an  adverse  re-  Or  after  a  motion  to  open  the  case, 

port  by  a  nonsuit  instead  of  by  evi-  already  closed,  and  take  further  evi- 
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Voluntary  Termination  DISMISSAL.  on  Motion  of  Plaintiff. 

b.  After  Rights  Acquired  by  Third  Persons.— The  same 

rule  forbidding  the  plaintiff  to  dismiss  his  case  applies  where 
the  rights  of  third  parties  have  intervened.^ 

c.  After  Interlocutory  Decision.— A  mere  interlocutory 

judgment  or  decree  will  not  bar  the  plaintiff's  privilege.* 

Aftor  Withdrawal  of  a  Juror. — A  plaintiff  can  still  discontinue  although 

he  has  been  allowed  to  withdraw  a  juror.* 

Aftor  Birootion  of  iitiio. — Likewise  where  an  issue  has  been  directed 

out  of  chancery,  if  the  motion  to  dismiss  is  made  before  its  trial.* 

EzUnt  and  Qnaliiloation  of  Bnlo. — The  plaintiff  may  dismiss  although 
an  appeal  is  pending  from  the  interlocutory  judgment  or  order,* 
unless  it  so  adjudicates  the  rights  of  the  parties  that  the  defend- 
ant  acquires  a  substantial  legal  interest  in  the  controversy.* 

dence,  has  been  denied.     Clearwater  After  Trial  of  a  Feigned  Itaiie   the 

V.  Deckefi  13  Hun  (N.  Y.)63.  plaintiff    cannot    then    dismiss  as  of 

1.  Hall  V.  Mcpherson,  3  Bland  (Md.)  course,  as  the  defendant  is  then  en- 

534.  titled  to  have  the  cause  set  down  for  a 

Bights  of  Intorroning  Party. — Where  hearing  in  order  to  obtain  a  formal 

an  intervening  party  prays  for  a  dis-  dismissal  of  the  bill  so  as  to  enter  it  as 

solution  o^  an  injunction  obtained  by  a  final  judgment  and  make  it  plead- 

plaintiff  and  for  interest  and  damages,  able.     Saylor*8  Appeal,  39  Pa.  St.  498; 

the  plaintiff  cannot,  by  dismissing  his  Carrington.v.  Holly,  Dick.  280. 

suit,  deprive  the  former  of  his  right  Sffoot   of   Dismissal. — The  dismissal 

to  a  judgment.    Whittemore  v.  Watts,  or  abandonment  of  the  issues  results 

7   Rob.   <La.)   ID.     See  also  -State  v.  in  a  return  of  the  case  to  the  court  of 

Rost,  48  La.  Ann.  455.  equity,  where  new  parties  maybe  made 

8.  Pullman's  Palace-Car  Co.  v,  Cen-  and   the  same  or  other  issues    may 

tral   Transp.   Co.,  49  Fed.   Rep.  261;  be  again  made  up.     Price  v,  Taylor, 

Piedmont  Mfg.  Co.  v,  Buxton,  105  N.  21  Md.  356. 

Car.  74;  Nunn  v.  Givhan,  45  Ala.  370;  6.  Chicago,  etc.,  R.  Co.  v.  Dey,  76 

Lacroix  v,  Macouart,  i  Miles  (Pa.)  156.  Iowa  278. 

After  Order  of  Sale. — A  bill  seeking  Itom  Temporary  I^junotion. — Where, 

the  sale  of  property  in  the  hands  of  in  an  action  to  enjoin  publication  and 

a  trustee  for  the  sole  use  of  the  com-  enforcement  of  a  schedule  of  railroad 

plainant  may  be  dismissed  even  after  rates,  a  temporary  injunction  was  dis- 

the  prayer  of  the  bill  is  granted,  where  solved  and  an  appeal  was  pending  from 

the   property   has  not   been  actually  the  order  of  dissolution,  the  plaintiff 

sold  in  accordance  therewith.     Nunn  was  allowed  to  dismiss.  Chicago,  etc., 

V  Givhan.  45  Ala.  370.  R.  Co.  v,  Dey,  76  Iowa  278. 

Beport  of  Commissioner. ~  And   it  is  6.  Maryland, — Hall  v.  McPhersoo,  3 

not  too   late  after  the  commissioner  Bland  (Md.)  529. 

has  made  a  report  of  accounts  and  ex-  Massachusetts, — Atlas  Bank   v.  Na- 

ceptions  have  been  filed.     Bossard  v.  hant  Bank,  23  Pick.  (Mass.)  491. 

Lester,  2  McCord  Eq.  (S.  Car.)  419.  Michigan,  —  Seymour    v,     Jerome, 

The  Appointment  of  a  Seoeiver  in  a  Walk.  (Mich.)  356;  Wyatt  v.  Sweet,  48 

foreclosure  suit  and  the  report  of  a  Mich.  539. 

master  as  to  the  method  of  application  North   Carolina, — Bynum  v.   Powe, 

of  the  rents  will  not  prevent  the  dis-  97  N.  Car.  374. 

missal   of   the   bill.     White   v.  West-  Rhode  Island, — Cozzens  v.  Sisson,  5 

meath.  Beat.  174.  R.  I.  489;  Updike  v.  Doyle,  7  R.  1. 461. 

S.  Carpentier  v,  Wilson,  14  Abb.  N.  South    Carolina, — Bank   «/.   Rose,    x 

Cas.  (N.  Y.  Supreme  Ct.)  loi.  Rich.  Eq.  (S.  Car.)  292. 

4.   Kreider  v,  Mahaffy,  10  Pa.  Co.  United     States,  —  Hershberger     r. 

Ct.  Rep.  412;  Price  v,  Taylor,  21  Md.  Blewett,  55  Fed.  Rep.  170. 

356;  Western  Union  Tel.  Co.  v.  Ameri-  England, — Guilbert  v,  Hawles,  i  Ch. 

can  Bell  Tel.  Co.,  50  Fed.  Rep.  662;  Cas.  40;  Bluck  v.  Colnaghi,  9  Sim.  411; 

Smith  V,  Smith,  2  Blackf.  (Ind.)  232.  Lashley   v.   Hogg,    11   Ves.   Jr.    602; 
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Yolnntary  Termination               DISMISSAL.  on  Motion  of  Plaintiff. 

d.  After  Defendant's  Plea  Seeking  Affirmative  Re- 

LIEF. — At  Common  Law.  the  filing  of  a  plea  or  answer,  in  any  form  of 

Booth  V.  Leycester,  i  Keen  255;  Biscoe  And,  therefore,  if  the  suit  should  abate 

V,  Brett,  2  Ves.  &  B.  377;  Collins  v,  after  such  a  decree,  by  the  death  of 

Greaves,  5  Hare  596;  Gregorys.  Spen-  either  plaintiff  or  defendant,  the  sur- 

cer,  II  Beav.  143;  Carrington  v.  Holly,  viving  party,  or  the  representatives  of 

Dick  280;  Anonymous,  11  Ves.  Jr.  169.  the  deceased,  may  have  it  revived  by 

After  Order  for  Accounting. — After  a  a  bill  of  revivor,  because  the  defend- 

consent  order  for  a  mutual  accounting  ant,  after  such  a  decree,  has  as  direct 

before  a  commissioner,  the  complain-  an  interest  in  the  continuance  of  the 

ant  cannot  dismiss  by  a  common  order,  suit  as  the  plaintiff,  and  may  ultimate- 

Wyatt  V,  Sweet,  48  Mich.  539.  ly  be  as  essentially  benefited  by  it.  *  *  * 

In  discussing  the  right  of  a  com-  But  as,  in  such  cases,  that  reciprocal 
plainant  to  dismiss  a  bill  seeking  an  interest  in  the  suit  which  the'  decree 
accounting  by  an  insolvent  partner-  to  account  gives  to  each  of  the  parties 
ship  after  the  rendition  of  an  inter-  enables  either  of  them  to  revive 
locutory  decree  to  account,  it  was  said,  and  continue  it,  so  the  plaintiff  can- 
in  Hall  V,  Mcpherson,  3  Bland  (Md.)  not,  as  under  other  circumstances, 
529,  while  affirming  the  general  right  be  allowed  at  his  pleasure,  after  such 
of  the  plaintiff  to  dismiss  his  proceed-  a  decree,  to  dismiss  his  bill  on  the 
ing:  '*  But  in  this  case,  there  having  payment  of  costs;  but  can  only  get  rid 
been  a  decree  to  account,  each  party  of  it  by  a  final  decree,  or  by  availing 
has  been  thereby  virtually  clothed  himself  of  the  negligence  and  default 
with  the  rights  of  an  actor;  after  which,  of  the  defendant  after  he  has  been 
the  defendant  having  obtained  the  called  upon  to  proceed;  and  therefore, 
benefit  of  the  insolvent  law,  other  per-  after  a  decree  which  thus  gives  the 
sons  became  thereby  interested  in  the  defendant  an  interest  in  the  further 
matter  in  litigation;  and  the  defend-  prosecution  of  the  suit,  the  plaintiff 
ant  having  died  after  he  had  been  can  only  have  entered  upon  the  docket 
thus  discharged  under  the  insolvent  the  common  rule  (sic)  further  proceed- 
law,  and  the  suit  having  been  revived  ings,  so  as  thereby  to  lay  a  foundation 
by  a  supplemental  bill  against  his  for  obtaining  leave  to  dismiss  his  bill 
trustee  alone,  this  application  by  the  at  the  next  term." 
plaintiff  to  dismiss  his  bill  presents  Order OvormlingDcmnrrer. — After  the 
questions  of  much  importance  in  prac-  defendant  has  appealed  from  an  order 
tice,  and  of  a  nature  involving  a  con-  overruling  a  demurrer  in  the  cause  the 
sideration  of  some  of  the  positive  pro-  plaintiff  cannot  dismiss  as  of  course, 
visions  of  the  insolvent  law,  and  of  Lewis  v.  Cooper,  16  L.  J.  Ch.  (N.  S.) 
the  principles  arising  out  of  those  265. 
provisions.  After  Sale  of  Partnership  Property. — 

"In  all  cases  where  a  defendant  is  Where  a  sale  of  partnership  property 
chargeable  with  the  rents  and  profits  has  been  made,  in  a  proceeding  to  ad- 
of  property,  and  wherever  it  may  be  just  the  affairs  of  the  partnership,  and 
necessary  to  ascertain  the  amount  to  an  account  stated  adversely  to  the 
be  awarded  to  the  plaintiff,  it  is  of  complainant  by  the  master,  the  corn- 
course  to  refer  the  case  to  the  auditor,  plainant  cannot  dismiss  his  bill  over 
with  directions  to  state  such  an  ac-  defendant's  objection.  Fisher  v,  Sto- 
count  as  the  nature  of  the  case  may  vail,  85  Tenn.  316. 
require,  and  such  other  accounts  as  Entitled  to  Bccrce. — Whenever  the 
either  party  may  desire.  But  a  refer-  defendant  entitles  himself  to  a  decree 
ence  to  the  auditor  in  such  cases  does  against  either  the  plaintiff  or  a  code- 
not,  of  itself,  place  the  parties  in  the  fendant,  and  the  dismissal  would  put 
reciprocal  relation  to  each  other  of  him  to  the  expense  and  trouble  of 
plaintiff  and  defendant,  as  on  a  bill  for  bringing  a  new  suit,  such  dismissal 
an  account  upon  a  dealing  in  trade,  will  not  be  permitted.  Bank  v.  Rose, 
as  in  this  instance,  where,  after  a  i  Rich.  Eq.  (S.  Car.)  292;  Lashley  v. 
decree  to  account,  both  parties  are  Hogg,  11  Ves.  Jr.  602:  Bethia  v.  Mc- 
considered  as  actors  in  relation  to  such  Kay,  Cheves  Eq.  (S.  Car.)  93. 
account;  and  the  final  decree  may  be  Provisional  Bemedy. — Statutes,  as  in 
in  favor  of  the  one  or  the  other,  ac-  Minnesota^  sometimes  provide  that  a 
cording  as  the  balance  may  appear,  dismissal,  nonsuit,  or  discontinuance 
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action,  merely  responsive  to  the  plainti£F's  complaint,  does  not 
affect  his  right  to  a  voluntary  termination  of  the  action.^  Nor 
at  common  law  did  the  filing  of  a  counterclaim  or  plea  of  set-off 
have  any  efficacy  in  that  respect.* 

ModornBole. — But  the  very  general  rule  now  is  that  the  defend- 
ant who  has  filed  a  cross  bill  or  counterclaim  setting  up  affirma- 
tive relief  is  deemed  a  plaintiff  therein,'  and  he  cannot  thereafter 
be  deprived  of  his  right  to  a  just  trial  of  his  cause  by  a  voluntary 
dismissal^  or  nonsuit  by  the  plaintiff,*  even  where  a  statute  ex- 

cannot  be  had  voluntarily  after  a  pro-  the  plaintiff  even  although   no  cross 

visional  remedy  allowed.  *  Walker  v,  bill  or  counterclaim   has  been  inter- 

St.  Paul  City  R.  Co.,  52  Minn.  127.  posed,  and  the  plaintiff  cannot  there* 

1.  Howard  v.  Bugbee,  25  Ala.  548;  fore    discontinue    the    action    if    the 

Buffington  v.  Quackenboss,  5  Fla.  196.  defendant    objects.       Hutchinson    v. 

8.  Clarke  v.  Wall,  5  Fla.  476;  Mer-  Paige,  67  Wis.  207.     See  also  articles 

chants'  Bank  v.  Schulenberg,  54  Mich.  Accounts  and  Accounting,  vol.  i,  p. 

49;  Buffington  v,  Quackenboss,  5  Fla.  103,  and  Cross  Bills,  vol.  5,  p.  635. 

196;  Branham  v.  Brown,  i  Bailey  (S.  4.   California, — Clark  v.  Hundley,  65 

Car.)  262.  Cal.  96;  Robinson  v.  Placerville,  etc., 

Diteonnt.  —  The   rule  stated  in  the  R.  Co.,  65  Cal.  263;   Mott  v.  Mott,  82 

text  applies  although   the  defendant  Cal.  415;  People  v.  Loewy,  29  Cal.  266» 

has   filed  a  discount  and   introduced  Carpenter  v.  Hewel,  67  Cal.  590. 

evidence  to  establish  it.     Branham  v.  Georgia. — Jackson  v,  Roane,  96  Ga. 

Brown,  i  Bailey  (S.  Car.)  262.  40;  Tift  v,  Keaton,  78  Ga.  235. 

Set-off  Ezoeeding  Plaintiff'B  Olaim. —  Illinois,— Yojsx  St.  Louis  v.  Thomas, 

In  Connecticut  the  right  of  the  plain-  102   111.   453  :    U.  S.  Savings  Inst.  v. 

ti£f  to  be  nonsuited  at  any  time  before  Brockschmidt.  72  III.  370  ;    Purdy  v. 

the  issue  is  decided  is  not  affected  by  Henslee,  97   111.  389;   Davis  v.  Hall, 

the  fact  that  the  defendant  has  filed  a  92  111.  85  ;   O'Reilly  v.  LyOns,  46  111. 

plea  of  set-off  and  claims  judgment  for  App.  51. 

a  balance  in  his  favor.     Anderson  v,  Minnesota. — Griffin  v.  Jorgenson,  22 

Gregory,  43  Conn.  62.  Minn.  92. 

In  Michigan  an  order  allowing  plain-  Ohio.  —  Wiswell     v.    First    Cong. 

tiff  to   take   a  nonsuit   after   the   de-  Church,  14  Ohio  St.  31. 

fendant  had  claimed  judgment  for  a  Tennessee. — Boone  v.  Bush,  91  Tenn. 

balance   upon   a  plea   of   set-off   was  29. 

affirmed    by  a  court  equally  divided.  6.  California. — Hancock  Ditch    Co. 

Merchants'  Bank   v.  Schulenberg,  54  v.   Bradford,  13  Cal.  637  ;  Thompson 

Mich.  49.  V.  Spraig,  66  Cal.  350. 

8.  Whedbee  v.  Leggett,  92  N.  Car.  Illinois. — Berry    v.   Savage,    3    111. 

470.  261  ;  Western  Union  Tel.  Co.  v.  Hor- 

In  McKesson  V.  Mendenhall,  64  N.  ack,  9   111.  App.   309;   U.  S.  Savings 

Car.    503,    it  was  said:    '*  It  is  some-  Inst.  7^  Brockschmidt,  72  111.  371. 

times  said  that  a  judgment  of  nonsuit  Kentucky. — McCann  v.  Beyers,  8  B. 

can   only  be   at  the   instance  of   the  Mon.  (Ky.)  285. 

defendant,  but  the  cases  cited  for  that  Louisiana. — State  v.  Rost  (La.  1896). 

only  prove  that  the  court  will  not  give  19  So.  Rep.  256  ;  Coxe   v.  Downs,   9 

it  ex  mero  motUthMl  only  at  the  instance  Rob.  (La.)  133  ;  Broussard  v.  Duhamel, 

of  one  of  the  parties;  and  the  proposi-  4   La.  366;  Davis   v.    Young.    35    La. 

tion   can   only  be   maintained   to  the  Ann.  740;    Barrow   v.  Robichaux,   15 

extent  that  the  court  will  not  allow  the  La.  Ann.  70  ;  Verges  v.  Gonzales,  33 

plaintiff  to  become  nonsuit  to  the  prej-  La.  Ann.  415  ;  McDonough  r.  Dutillet, 

udice  of  the  defendant  and  in  a  case  3  La.  Ann.  660. 

in  which,  although  nominally  a  plain-  New   York. — Wilder  v.  Boynton,  63 

tiff,  he  is  substantially  a  defendant."  Barb.  (N.  Y.)  547  ;  Geenia  v.  Keah,  66 

In  an  Aotion  for  an  Aooonnting,  the  Barb.  (N.  Y.)  246. 

right  of   the  defendant  to  affirmative  North  Carolina. — People's  Bank  v, 

relief  is  as  broad  and  ample  as  that  of  Stewart,  93   N.  Car.  402  ;   Francis  v. 
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pressly  provides  that  the  plaintiff  may  discontinue  at  any  stage 
previous  to  the  rendition  of  judgment/  unless  the  plaintiff  obtains 

Edwards,  77  N.  Car.  271 ;  Mercantile  plaintiff  from  taking  a  nonsuit,  but  on 

Bank  v,  Pettigrew,  74  N.   Car.   326 ;  the  claim  in   reconvention  the  cause 

Whedbee  v.  Leggett,  92  N.  Car.  470;  can  proceed  to  trial  and  judgment  not- 

Purnell  v,  Vaughan,   80  N.  Car.  46  ;  withstanding  the  nonsuit  of  plaintiff. 

Lee  V,  Eure,  93  N.  Car.  5  ;  McNeill  v.  Peck  v.  McKellar,  33  Tex.  234. 

I^wton,  97  N.  Car.  16 ;  Gatewood  v.  Prayer    for    Bpeoifio    Performaiioe. — 

Leak,  99  N.  Car.  363.  Where  the  plaintiff  sues  to  rescind  a 

Pennsylvania, — McCredy  v.  Fey,    7  contract  for  the  sale  of  land,  and  the 

Watts    (Pa.)    496 ;    Easton    Bank    v.  defendant  admits    the    contract  and 

Coryell,  9  W.  &  S.  (Pa.)  153.  prays  for  the  specific  performance,  the 

South  Carolina, — Usher  v,  Sibley,  2  plaintiff  cannot   deprive   him   of    his 

Brev.  (S.  Car.)  32.  right  to  an  adjudication  on  his  plea. 

Texas. — Thomas    v.    Hill,    3    Tex.  McCoy  v,  Jones,  9  Tex.  363. 

270  ;  Egery  v.   Power,   5    Tex.   501 ;  Cross  Suit  Set  for  Hearing.— Where  a 

McCoy  V.  Jones,  9  Tex.  363  ;  Brown  plaintiff  in  a  cross  suit  obtained  an 

V,    Pfouts,   53    Tex.    221  ;    McKie  v.  order  as  of  course  to  dismiss  his  bill, 

Simpkins,  I   Tex.   App.   Civ.   Cas.,  §  after  the  original   bill  and  the  cross 

278  ;  Peck  V,  McKellar,  33  Tex.  234 ;  bill   had  been  set  down  to  be   heard 

Bradford  v,  Hamilton,  7  Tex.  55;  Block  together,  the  order  was  held  to  be  ir- 

V,   Weiller,  61    Tex.   692  ;  Midkiff  v.  regular.     Booth  v.  Leycester,  i  Keen 

Stephens  (Tex.  Civ.  App.  1895),  29  S.  247. 

W.  Rep.  54.  In   Partition  Suit. — Where   a   party 

United    States, — Holcomb    v.     Hoi-  files  a  petition  for  partition  at  law,  and 

comb,  23  Fed.  Rep.  781.  other  parties  file  cross  bills  in  equity 

In  McKie  v,  Simpkins,  i  Tex.  App.  for  partition   and   the   assignment  of 

Civ.  Cas.,  §  278,  the  court  said  :  "  It  is  dower,  and  the  petitioner  acquiesces 

provided  by  statute  that  'at  any  time  in  the  proceedings  in  equity  for  a  num- 

before  the  jury  have  retired  the  plain-  ber  of  years,  submitting  to  the  equity 

tiff  may  take  a  nonsuit,  but  he  shall  jurisdiction  of  the  court,  he  cannot  dis- 

not  thereby  prejudice  the  right  of  the  miss  his  suit  without  consent  of  de- 

adverse  party  to  be  heard  on  his  claim  fendant.     Davis  v.  Hall,  92  HI.  85. 

for  affirmative  relief '  (Rev.  Stat.  Tex.,  1.    See    Code    of     Louisiana,    491; 

art.  1301).      And  again  :  '  Where   the  Meyers  v,  Birotte,  41  La.  Ann.  745. 

defendant    has    filed   a    counterclaim  England. — By  Order  xxvi.,  Rule  i, 

seeking  affirmative  relief,  the  plaintiff  the  plaintiff  may  at  any  time  after  the 

shall  not  be  permitted  by  a  discontin-  receipt   of    the   defendant's   defense, 

nance  of    his  suit   to   prejudice    the  "  before  taking  any  other  proceeding 

right   of   the  defendant    to  be   heard  in  the  action  (save  any  interlocutory 

onsuchcounterclaim'(Rev.  Stat.  Tex.,  application),    by    notice     in    writing, 

art.  1260).     Manifestly  the  purpose  of  wholly  discontinue  his  action  against 

these   provisions  is  to  secure  to   the  all  or  any  of  the  defendants."     In  an 

defendant  a  hearing  upon  his  claim  in  action  on  a  bill  of  exchange  against  the 

the  suit  in  which  it  is  pleaded,  and  to  drawer  and  acceptor,  the  taking  out  of 

prevent    the   plaintiff   from   avoiding  the  money  paid  into  court  by  the  ac- 

such  claim  by  a  discontinuance."  ceptor  is  not  a  "  proceeding"  by  the 

Equitable  Bights. — And  the  same  rule  plaintiff  within   the   meaning   of   the 

applies  where  the  defendant  has  ac-  rule.     Spincert^.  Watts,  23  Q.  B.  Div. 

quired     some     equitable      right      or  350. 

claim   which   he   is  entitled   to   have  A  written  notice  by  plaintiff's  solic- 

settled    in    the     action.      Bynum    v,  itors,  "  We  are  instructed  to  proceed 

Powe,  97  N.  Car.  374.  no  further  with  the  action,"  is  a  suffi- 

Hame  Immaterial. — And  it  is  imma-  cient  notice  of  discontinuance  within 
terial  whether  the  answer  be  called  a  Order  xxiii..  Rule  i.  The  Pommer- 
plea  of  reconvention,  or  a  petition  ania,  4  Prob.  Div.  195. 
in  the  nature  of  a  cross  action,  or  by  In  Louisiana,  after  a  plea  in  com« 
whatever  designation  it  be  named,  pensation  and  a  reconventional  de- 
Bradford  V,  Hamilton,  7.  Tex.  55.  mand,  the    original    plaintiff   cannot 

Under  the  later  Texas  Praotiee. — A  against  the  will  of  the  defendant  be 

plea  in  reconvention  does  not  debar  the  dism'ssed    from    the    action,    and    a 
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a  discretionary  order  from  the  court  upon  his  showing  that  the 
retention  of  his  pleadings  is  not  required  for  the  fair  trial  of  the 

defendant's  cause  of  action,^  or  tl)e  cross  bill  or  counterclaim  has 
been  first  dismissed  out  of  court,*  or  the  counterclaim  or  set-oflf 
is  not  filed  until  after  the  motion  is  made  by  the  plaintiff,*  al- 
though before  its  decision,*  or  the  matters  therein  alleged  are 

third  person  claiming  to  be  assignee  sal   may   be  had,  precisely  as  if  no 

of  the  cause  of    action  sabstitated.  cross  biU   had   been    filed.     Ogle   v. 

Jones  V,  Jenkins,  9  Rob.  (La.)  180.  Koerner,  140  111.  170. 

1.  East  St.  Louis  v.  Thomas,  102  111.  Demnrrer    ErroneoTifly    Sustained.  — 

453 i  O'Reilly  v.    Lyons,  46  111.  App.  Where   the   demurrer   is  erroneously 

51:  Mathews  V.  Taaffe,  44  Minn.  400.  sustained,  the  dismissal   will   be  set 

In  New  Tork  the  cases  are  not  har-  aside  and,  on  reversing  the  order,  the 

monious.     In  some  the  mere  filing  of  parties  remitted  to  the   position  they 

the  counterclaim  is  held  not  absolutely  previously    occupied.      Follansbee  v, 

to  preclude  a  dismissal  beyond    the  Scottish-American  Mortg.  Co.,  7  111. 

discretionary  power  of  the  court  to  App.  486. 

allow  it,  Rees  v.  Van  Patten,  13  How.  8.  Northwestern  Mut.  L.  Ins.  Co.  v, 
Pr.  (N.  Y.  Supreme  Ct.)  258;  Tubbsv.  Barbour,  95  Ky.  8. 
Hall,  12  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  4.  Northwestern  Mut.  L.  Ins.  Co. 
237;  Oaksmith  v.  Sutherland,  4  Abb.  v.  Barbour,  95  Ky.  9,  where  the  court 
Pr.  (N.  Y.  C.  PI.)  15:  Pacific  Mail  said:  "Clearly  such  right  of  de- 
Steamship  Co.  V.  Leuling,  7  Abb.  Pr.  fendant  exists  only  where  the  coun* 
N.  S.  (N.  Y.  C.  PI.)  37 ;  Seaboard,  terclaim  or  set-off  has  been  filed  in 
etc.,  R.  Co.  V.Ward,  i  Abb.  Pr.  (N.  Y.  court  while  the  action  was  pend- 
Supreme  Ct.)46 ;  unless  the  plaintiff  ing  and  before  the  plaintiff  has 
has  failed  to  reply  or  demur  to  the  made  a  motion  to  dismiss  it.  We  are 
counterclaim,  Rees  v.  Van  Patten,  thus  limited  to  the  single  inquiry 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  258:  whether  the  lower  court  correctly 
Seaboard,  etc.,  R.  Co.  v.  Ward,  18  gave  precedence  to  and  decided  the 
Barb.  (N.  Y.)  596;  Van  Alen  v.  Scher-  motion  to  dismiss  before  passing  upon 
merhorn,  14  How.  Pr.  (N.  Y.  Supreme  that  of  defendant  to  file  the  answer 
Ct.)  287:  Cockle  V.  Underwood,  3  and  counterclaim.  Andastothatques- 
Duer  (N.  Y.)  676;  as  thereafter  the  tion  we  see  no  room  for  doubt;  forin- 
defendant  has  an  absolute  right  to  a  asmuch  as  the  right  of  plaintiffs  to 
judgment  in  case  he  wins  the  suit  in  dismiss  was  absolute,  and  the  court 
the  counterclaim.  Van  Alen  v,  Scher-  was  bound  to  sustain  the  motion 
merhorn,  14  How.  Pr.  (N.  Y.  Supreme  when  made  on  March  7,  the  interven- 
Ct.)  287;  Seaboard,  etc.,  R.  Co.  v,  ing  motion  of  defendant  to  file  the 
Ward,  18  Barb.  (N.  Y.)  595.  answer  and  counterclaim  did  not,  nor 

In  other  cases  the  rule  is  stated  could  legally,-  deprive  them  of  the 
more  broadly,  and  the  court  will  re-  right,  or  in  any  way  affect  it." 
fuse  to  allow  a  discontinuance  after  Answer  Filed  out  of  Time. — In  Or/f- 
the  interposition  of  a  counterclaim,  fornia  the  fact  that  the  answer  was 
Gwathney  v.  Cheatham.  21  Hun  (N.  not  filed  until  after  the  time  for  an- 
Y.)  576;  Young  V.  Bush,  36  How.  Pr.  swering  had  expired  does  not  rcn- 
(N.  Y.  Supreme  Ct.)  240;  unless  the  der  the  answer  a  nullity  where  the  de- 
defendant  fail  to  appear,  Gwathney  fault  of  the  defendant  had  not  been 
V,  Cheatham,  21  Hun  (N.  Y.)  576.  entered  ;    and    if    the    answer  seeks 

Where  the  counterclaim  is  admit-  aflSrmative  relief,  a  judgment  of  (lis- 
ted as  true,  the  plaintiff  must  show  missal  of  the  action  by  the  plaintiff  is 
special  grounds  to  obtain  an  order  of  void.  Acock  v.  Halsey,  90  Cal.  216, 
discontinuance.  Cockle  v.  Under-  holding  that  the  plaintiff  must  first 
wood,  I  Abb.  Pr.  (N.  Y.  Super.  Ct.)  i;  remove  the  answer  from  the  files  by  a 
Geenia  v.  Keah,  66  Barb.  (N.  Y.)  245.  motion  to  strike  out.     But  the  filing 

8.  Follansbee  v.  Scottish-American  of  an  answer  seeking  affirmative  relief 

Mortg.  Co.,  7  111.   App.  486:  Ogle  v.  after  notice  of  intention  to  move  for 

Koerner,  140  111.  170.  an  order  directing  a  judgment  of  dis- 

The  cause  stands  then,  and  dismis-  missal  has  been  served  on  the  defeod- 

850  Volume  VL 


Yoltmtaiy  TermiiiAtioa               DISMISSAL.  onXctit    if  Plaintiff. 

pending  before  the  court  in  another  action.^ 

OiarMter  of  CoimtereUdm  Required. — In  order  to  prevent  dismissal 
the  cross  bill  or  counterclaim  filed  must  be  in  fact  such  and  not 
merely  an  answer  so  termed,*  and  the  cross  complaint  or  set-ofF 
must  arise  out  of  the  same  transaction  or  contract  that  consti- 
tutes the  plaintiff's  cause  of  action  ;  *  and  it  is  not  sufficient 
unless  it  sets  out  a  cause  of  action  in  favor  of  the  defendant,^ 

ant  by  the  plaintiff,  is  too  late.    Hin-  plea  asking  relief  against  the  plaintiff, 

kel  V,  Donohue,  90  Cal.  390.  the  latter  cannot  dismiss  the  case  in 

1.  Brown  v,  Campbell,  100  Cal.  635.  vacation  and  so  preclude  the  right  to 

8.  Purdy  v.  Henslee,  97  lU.  393.  a  trial  on  the  issues  made  by  the  plea. 

In  McConnell  v.  Hodson,  7  111.  649,  Fierson  v.  Alexander,  74  Ga.  666. 

it  was  said:   '*  A  defendant  in  a  suit  in  Aetion  tor  Pablio  Office.— A  cross  com- 

chancery   cannot   make  his  answer  a  plaint  in  an  action  for  the  possession 

cross   bill  and   under    it  obtain    any  of  a  public  office,  claiming  the  right  to 

specific  decree  in  his  favor.     In   this  possession,  will  authorize  the  court  to 

way   he  cannot  obtain  affirmative  re-  refuse  dismissal.      Hawke  v.   Went- 

lief,  even   although   the  parties   may  worth  (Arizona,  1895),  39  Pac  Rep.  809. 

elect  to  consider  the  answer  a  cross  3.  Bynum  v.  Powe,  97  N.  Car.  374. 

bill."  '*  A  counterclaim  is  in  effect  a  cross 

In  Illinois,  under  Rev.  Stat.  1874,  c.  action,  and  when  well  pleaded  the 
22,  title  *•  Chancery,"  §  36,  providing  defendant  becomes  an  actor,  and  there 
that  "  no  complainant  shall  be  allowed  are  two  simultaneous  actions  depend- 
to  dismiss  his  bill  after  cross  bill  has  ing  in  the  same  proceeding  between 
been  filed  without  the  consent  of  the  the  same  parties,  and  each  has  the 
defendant,"  it  was  said:  "What  de-  right  to  have  all  the  matters  put  in 
fenses  may  be  interposed  and  what  issue  by  the  pleadings  adjudicated, 
relief  obtained  under  an  answer^  with-  and  neither  has  the  right  to  go  out  of 
out  a  cross  bill,  is  wholly  irrelevant,  court  before  a  complete  determination 
for  it  is  the  filing  of  a  cross  billy  not  this  of  all  the  matters  in  controversy  with- 
er that  kind  of  an  answer ^  which,  under  out  the  consent  of  the  other."  Whed- 
the  statute,  will  take  from  the  com-  bee  v,  Leggett,  92  N.  Car.  470. 
plainant  the  right  to  dismiss  his  bill  What  is  a  Conntarolaim. — A  matter 
before  decree  rendered,  and  this  which  does  not  arise  out  of  the  trans- 
alone."    Purdy  V   Henslee,  97  111.  392.  action  set  forth  in  the  complaint,  and 

Bisoovery  in  Anewer. — The  fact  that  which  is  not  connected  with  the  sub- 

the  defendant  has  answered  and  made  ject  of  the  action,  does  not  constitute 

discovery  called  for  by  the  bill,  the  an-  a  counterclaim.     Jame^  v.  Center,  53 

swer  being  merely  defensive,  setting  Cal.   31.       See    article    Set-off    and 

up  no  counterclaim  and  praying  for  no  Counterclaim. 

relief  against  the  complainant,  will  not  Snbmiiiion  on  Bemnrrer. — Where    a 

prevent  dismissal  by  the  plaintiff,  or  case   is   submitted   to  the  court  on  a 

render  dismissal  ineffective  or  incom-  demurrer  to  the  answer,  the  ground  of 

plete.     Kean  v.  Lathrop,  58  Ga.  356,  the  demurrer   being  that  the  answer 

by  a  divided  court.  does   not  contain  a  defense,  and  the 

After  Answer  Filed. — Statutes  some-  demurrer  is  overruled,   the   plaintiff 

times  expressly  forbid  dismissal  after  cannot,  without  the  leave  of  the  court, 

answer  filed.     Allen  v.  Van,    i    Iowa  dismiss   without   prejudice.     State  v, 

568.  Scott.  22  Neb.  640;  Beaumont  v.  Her- 

But  in  Iowa  the  prohibition  of  such  rick,  24  Ohio  St.  446. 

a  motion  extends  to  dismissal  "  with-  Answer  in  Beplevin. — In  an  action  of 

out  prejudice"  only.     Dunn  v.  Wolf ,  replevin,  in  which   the   property  has 

81  Iowa  688.  been   delivered    to    the    plaintiff,    an 

JUsmistal     Contravening     Statute. —  answer  praying  for  the  return  of  the 

Where  made  in  <  vpress  contravention  property,  or  the  value  thereof  in  case  a 

of  the  statute,  a  judgment  of  dismissal  return  cannot  be  had,  and  for  damages 

is  void.     Acock  v,  Halsey,  90  Cal.  218.  and    costf*.   seeks    affirmative    relief. 

Sqnitable  Plea. — In  Georgia^   where  Acock  v.  Halsey,  90  Cal.  215. 

the  defendant  has  filed  an  equitable  4.  Frois  v,  Mayfield,  31  Tex.  366. 
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▼•butary  TtnninatiOA  DISMISSAlm  o&  Xotion  of  PUintiiL 

asking  affirmative  relief  thereon.^ 
e.  After  Plea  of  Tender,  or  Payment  into  Court.— But 

the  mere  plea  of  tender,  or  payment  of  money  into  court,  will  not 
preclude  the  taking  of  a  nonsuit  by  the  plaintiff.^ 

/.  After  Merger  by  Order  to  Interplead.— Where  two 
actions  are  merged  into  one  by  an  order  of  interpleader,  it  is  too 
late  to  discontinue  either  of  the  separate  actions.* 

g.  Plaintiff  in  Contempt.— Where  the  plaintiff  is  in  con- 
tempt  he  has  no  standing  to  apply  for  dismissal  of  his  proceed- 
ing until  purged  of  his  contempt.'*     But  mere  failure  to  comply 

Sni&dmit  Ckranttrolatm. — But  matter  relief  if  properly  pleaded.    Brannan  v. 

which  may  be  set  up  as  a  complete  de-  Paty,  58  Cal.  330. 

fense  to  plaintiff's  cause  of  action  will  Action  to  Qnlot  Title. — In  an  action 

answer  as  such  a  counterclaim  where  by  one  in  possession  of  real  estate  to 

it  constitutes  a  cause  of  action  against  quiet   title,    if    the  defendant  in   his 

the  plaintiff.     Griffin  v.  Jorgenson,  22  answer  sets   up   facts  essential  to  a 

Minn.  92.  complaint   in.  ejectment   against    the 

Answer  in  Qoetment. — In  an  action  of  plaintiff  and  asks  that  the  possession 

ejectment,  the  pleading  of  the  defend-  of  the  premises  be  awarded  to  him,  the 

ant  averring  title  in  himself  and  the  answer  does  not  contain  a  counter- 

attornment    of    the    plaintiff    as    his  claim,  and  the  plaintiff   may  dismiss 

tenant,  and  praying  for  judgment  of  the  action.     Moyle  v.  Porter,  51  Cal. 

$1000  for  his  use   and  occupation  of  639. 

the  premises,  is  not  a  counterclaim.  In  7Vjr0j,  under  Rev.  Stat.,  art.  1260, 
and  the  matters  alleged  therein  do  not  which  provides  that '  when  the  defend- 
arise  out  of  the  transaction  and  are  ant  has  filed  a  counterclaim  seeking 
not  connected  with  the  subject  of  the  affirmative  relief,  the  plaintiff  shall 
action  so  as  to  prevent  a  dismissal  on  not  be  permitted  by  a  discontinuance 
plaintiff's  motion.  Carpenter  v. Hewel,  of  his  suit  to  prejudice  the  right  of 
67  Cal.  590.  defendant  to  be  heard  on  such  coan- 
1.  Mott  V.  Mott,  82  Cal.  416;  Moyle  terclaim,'*  it  was  held,  in  an  action  of 
V.  Porter,  51  Cal.  639;  James  v.  Center,  trespass  to  try  title,  that  an  answer 
53  Cal.  31;  Hoodless  v.  Winter,  80 Tex.  setting  up  that  the  defendant  is  "the 
638.  legal  and  equitable  owner  *'  of  the  land 
"AArmative  Belief."— A  statute  al-  in  question,  and  that  **the  plaintiffs 
lowing  a  plaintiff  to  dismiss  his  action  are  claiming  and  asserting  some  kind 
at  any  time  before  trial  unless  "  a  pro-  of  a  pretended  and  fraudulent  title  and 
visional  remedy  has  not  been  allowed  claim  to  said  land,  and  by  so  doing 
or  counterclaim  made  as  affirmative  they  cast  a  cloud  upon  defendant's 
relief  demanded  in  the  answer,"  was  hitherto  good  and  perfect  title,"  did 
construed  to  mean  by  "affirmative  re-  not  al'ege  a  counterclaim.  Hoodless 
lief  "only  that  for  which  the  defendant  v.  Winter,  80  Tex.  638. 
might  maintain  an  action  indepen-  .  2.  McKesson  r.  Mendenhall,  64  N. 
dently  of  the  plaintiff's  claim,  and  Car.  502;  McCredy  v.  Fey,  7  Watts 
which  he  might  proceed  to  recover  rPa.)496;  Jenkins  r.  Cutchens,  2  Miles 
although  the  plaintiff  abandoned  his  (Pa.)  65:  Elliot  i^.  Callow,  2  Salk.  597; 
cause  of  action  or  failed  to  establish  Burstall  v  Horner,  7  T.  R.  368;  Jen- 
it.  Koeper  v.  St.  Paul,  etc.,  R.  Co.»  kins  v.  Tucker,  i  H.  Bl.  90;  Gutte- 
40  Minn.  132.  ridge  v.  Smith,  2  H  Bl.  374;  Hitch- 
Matters  Pleaded  Only  at  a  Befenie. —  cock  v.  Tyson,  2  Esp.  482,  note;  Smith 
Matters  in  the  answer  do  not  preclude  v.  Vale,  2  Esp.  607. 
a  dismissal  where  they  are  pleaded  as  8.  Kelly  v,  Collins  (City  Ct.),  18  N. 
a  defense  to  the    plaintiff's  cause  of  Y.  St.  Rep.  316. 

action,  notwithstanding  a  prayer  for  4.  Smith  v.  Smith,  2  Blackf.  (Ind.) 

affirmative  relief  at  the  conclusion  of  232;  Sea  Ins.  Co.  v.  Day,  9  Paige  (N. 

the  answer,  and  notwithstanding  the  Y.)  247. 

fact   that  such   matters  might    have  A  Plaintiir  eannot  Erade  Puniihiaeil 

entitled  the  defendant  to  affirmative  for  the  abuse  of  the  process  of  the 
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Volvntarr  Termination  DISMISSAL,  on  Motion  of  Plaintiff. 

with  a  collateral  order  of  the  court  will  not  of  itself  preclude 
dismissal.^ 

k.  By  Nominal  Plaintiff  or  Trustee. — A  trustee  or  nomi- 

nal  plaintiff  cannot  voluntarily  terminate  his  cause  without  the 
consent  of  the  real  party  in  interest;  *  and  where  he  dismisses  with- 
out or  against  the  consent  of  his  cestui  que  trust,  the  case  will  be 
reinstated  on  motion  •  or  by^  mandamus."* 

In  Aetionfor  Doath  by  Wrongful  Aot. — But  the  consent  of  children  is 
not  required  to  authorize  the  dismissal  of  a  suit  by  a  widow  for 
pecuniary  injuries  caused  by  the  death  of  her  husband.* 

Oonoont  of  Third  Party. — And  ordinarily  the  consent  of  a  third  per- 
son, although  a  party  to  the  suit,  is  not  required.* 

7*  In  Suit  Brought  on  Behalf  of  Others. — A  plaintiff  may  vol- 
untarily dismiss  a  proceeding  brought  in  behalf  of  himself  and  all 
other  persons  similarly  situated,''  and  without  their  consent,  be- 

court,  by  voluntarily  dismissing   his  whose  names  a  suit  is  prosecuted  to 

action;  and  a  conviction  for  contempt  dismiss  it;  as,  for  example,  where  the 

of  court  in  using  legal  process  in  bad  suit  is  brought  for  the  benefit  of  an- 

faith  in  a  replevin  suit  to  obtain  pos-  other,  and    the   person   claiming  the 

session   of   the   defendant's   property  beneficial   interest  is   proved  to  have 

was  sustained,  although  the  plaintiff  the  equitable  right,  the  court  before 

dismissed  his  action  and  voluntarily  which  the  suit  is  pending  should  not, 

returned  the  property,     i^x/.  Acock,  in   the   exercise    of  its   discretionary 

84  Cal.  50.  powers     over    litigants,    permit    the 

1.  Froeoedings  Stayod  for  Honpajrmont  nominal    plaintiff   to  defeat  a  recov- 

of  Costs. — In  New   York  it  was   held  ery.**      Thomas   v.    Thomas,  3   Litt. 

that  the  fact  that  the  proceedings  are  (Ky.)  9. 

stayed  because  of  the  nonpayment  of  Married     Woman. — But    a    married 

motion    costs,  will    not    prevent   the  woman   may  dismiss   a   bill  affecting 

granting  to   the  plaintiff  of  leave  to  only  her  separate  estate,  although  the 

enter  a  judgment  of  dismissal  of  the  next  friend   through  whom  she  sues 

complaint    where   the  defendant    de-  objects,  as  he  is  made  a  party  solely 

clines  to  enter  it  although  entitled  so  to  afford  a  responsible  party  for  the 

to  do,  and  although  Code  Civ.  Pro.,  costs.        Brawner     v.    Bell,    30     Ga. 

§  779*  provides  that  where  the  costs  334. 

awarded  against  the  plaintiff  are  not  3.    Edwards   v.    Ferryman,    18  Ga. 

paid  within  the  time  fixed,  all  proceed-  374. 

ings  on  the  part  of  the  party  required  4.  Jennings  v,  Pearce,  99  Ala.  303; 

to  pay  the  same,  except  to  review  or  Brazier  v.  Tarver,  4  Ala.  569. 

vacate  the  order,  are  stayed  without  6.  Greenlee  v.  East  Tennessee,  etc., 

further  direction   of   the  court   until  R.  Co.,  5  Lea  (Tenn.)  418,  where  the 

payment  thereof.  Moloughney  v.  KaV-  court  said  '*she  may  sue  or  not  at  her 

anagh,  4  Month.  L.  Bull.  (N.  Y.)  43.  option,'*  and  that  "  she  may  control  the 

Bnlo    Ponding   to    8how  Canio. — AI-  suit    by    compromise,    abandonment, 

though  a  rule  is  pending  at  the  time  prosecution,  or  dismissal." 

to  show    cause    why    the    defendant  6.  Sharpe  v.  Allen,  11  Lea  (Tenn.) 

should  not  be  privileged  to  withdraw  522. 

his  answer  and  have  the  bill  taken  pro  Bomedy  where  Interest  AfTeoted. — But 

confesso.     Kreider  v.   Mahaffy,  10  Pa.  where  an  attorney  or  third  person  has 

Co.  Ct.  Rep.  412.  previously  acquired  an  interest  in  the 

8.  Edwards    v.   Ferryman,   18    Ga.  subject  matter  of  the  litigation,  that 

374;  Thomas  v.  Thomas,  3  Litt.  (Ky.)  interest  cannot  be  affected  by  the  dis- 

8;  Hanchett  v.  Ives,  133  111.  332;    Sel-  missal  and  may  be  asserted  by  proper 

leek  V,  }*helps,  11  Wis.  380;  Penobscot  judicial  proceedings.  Sharpen.  Allen, 

R.  Co.  %.  Mayo,  60  Me.  306.  11  Lea  (Tenn.)  522. 

*' There    may    be    cases    where    it  7.  Piedmont,   etc.,   L.    Ins.    Co.  9. 

might  be  improper  to  permit  those  in  Maury,  75  Va.  511;  Innes  v.  Lansing, 
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YolTLiitary  TermiiuttloA  DISMISSAL.  on  Motion  of  Plaintiif. 

fore  decree  rendered,*  until  they  actually  come  in  and  are  made 
parties,  in  which  case  a  voluntary  termination  cannot  be  had 
without  the  consent  of  all,*  except  that  he  may  still  dismiss 
as  to  himself.* 

8.  Bill  to  Establish  Second  Equity. — In  equity  a  complainant  will 
not  be  prevented  from  dismissing  his  own  suit  instituted  to  estab- 
lish a  second  equity.* 

9.  By  a  Portion  of  Coplaintifb — Diimis«a  or  Dioeontinnanoe. — A  por- 
tion of  joint  coplaintiffs  may  dismiss  or  discontinue  an  action  or 
proceeding  as  to  themselves,*  on  obtaining  the  consent  of  the 

7   Paige    (N.   Y.)   583;    Handford   v.  controlling  the  litigation,  and  in  this 

Storie,  2  Sim.  &  S.  197.  manner  oftentimes  greatly  hinder,  de- 

1.   Piedmont*   etc.,    L.    Ins.  Co.    v,  lay,  and  defraud  other  lien  creditors  of 

Maury,  75  Va.  509.  their  debts." 

Filing  of  Petition  Insufficient. — The  Contribution  to  Bxpeniee. — But  the 
mere  filing  of  a  petition  to  be  made  par-  mere  contribution  to  the  expenses  of 
ties  by  persons  of  the  same  class  does  the  action  by  persons  who  do  not  be- 
not  preclude  dismissal  by  the  plaintiff,  come  parties  to  the  suit  does  not  give 
although  where  the  plaintiff  suffered  them  any  standing  to  object  to  the  dis- 
the  petitions  to  be  filed  without  objec-  tinuance.  Beadleston  v.  Alley  (Su- 
tion,  and  the  cause  .has  been-  subse-  preme  Ct.),  28  N.  Y.  St.  Rep.  89. 
quently  proceeded  in  as  if  the  pe-  Interest  of  Third  Party,  How  Shown. — 
titioners  had  been  duly  admitted  par-  But  a  third  person  not  a  party  to  the 
ties,  he  may  lose  his  right  to  dismiss  action,  and  whose  interest  in  the  sub- 
by  estoppel.  Piedmont,  etc.,  L.  Ins.  ject  does  not  appear  by  the  pleadings, 
Co.  V,  Maury,  75  Va.  511.  cannot  be   permitted  to  show  by  evi- 

In Insolvency  Prooeedings. — A  petition  dence  that  the  suit  was  for  his  bene- 

in  bankruptcy  or  insolvency  proceed-  fit,  in  order  to  prevent  a  discontinu- 

ings  cannot  be  dismissed,  after  an  ad-  ance    by  the  plaintiff  on  the   record, 

judication  of  insolvency  has  been  had,  M'Elwee  v.  House,  i  Bailey  (S.  Car.) 

without  the  consent  of  all  the  credit-  108. 

ors;  and  proper  notice  and  opportuni-  8.  Piedmont,   etc.,   L.    Ins.  Co.   v. 

ty  to  be  heard  must  be  given  to  them.  Maury.  75  Va.  509. 

Mclntire    v.    Robinson,   81   Me.   588;  4.  Falkner  v.  Streator,  3  Jones  Eq. 

holding  also  that  the  rule  applies  al-  (N.  Car.)  34,  where  the  court   said: 

though   the   motion  for  dismissal  be  *'  If    the    party   entitled   to  the   first 

made  by  a  creditor.  equity    dismisses    a    suit    in    equity 

8.   Piedmont,    etc.,   L.    Ins.   Co.  v.  brought  in  his  name  by  the  party  en- 

Maury,   75  Va.   509 ;  Atlas   Bank   v.  titled  to  the  second  equity,  which  can 

Nahant  Bank,  23  Pick.  (Mass.)  480.  only  be  worked  out  through  the  first 

General  Lien  Creditor. — Under  West  equity,  or  if  he  refuses  to  allow  his 
Va.  Code,  c.  139,  §  7,  providing  that  a  name  to  be  used  upon  a  proper  offer 
general  lien  holder,  whether  named  as  of  indemnity  against  the  costs,  the 
a  party  to  the  suit  or  not  or  whether  party  entitled  to  the  second  equity 
served  with  process  therein  or  not,  may  file  a  bill  against  both  plaintiff 
may  present,  prove,  and  have  allowed  and  defendant  in  the  suit  which  was 
any  claim  he  may  have  against  the  dismissed,  upon  a  charge  of  collusion, 
judgment  debtor  which  is  a  lien  on  and  in  that  suit,  provided  be  estab- 
such  real  estate  or  any  part  thereof ,  lishes  his  own  equity,  he  may  establish 
and  from  or  after  the  time  he  presents  the  equity  of  the  one  defendant  against 
any  such  claim  he  shall  be  deemed  a  the  other,  out  of  which  his  equity 
party  plaintiff  in  such  suit,  a  nominal  grows,  and  thus  obtain  complete  re- 
plaintiff  cannot  dismiss  a  suit  without  lief." 

consent  of  the  general  lien  creditor.  6.  Langdale  v.  Langdale,  13  Ves.  Jr. 

Lewis  V.  Laidley,  39  W.  Va.  424,  where  167;  Bank  of  North  America  v.  Fitz- 

the  court  said:    **To  hold  otherwise  simmons,  2  Binn.  (Pa.)  454;  Biencourt 

would  allow  the  defendant  debtor  to  v,  Parker,  27  Tex.  558. 

coiliide  with  the  nominal  plaintiff  in  By  One  Joint  CopUintiff. — I'    an  ac- 
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defendant^  and  without  the  consent  of  the  remaining  coplain- 
tiffs,*  unless  it  will  operate  to  the  injury  of  the  coplaintiff,*  or 
unless  the  dismissing  plaintiff  act  in  collusion  with  the  defendant.^ 
Tarmfl. — The  dismissal  may  be  granted  on  equitable  terms.* 
Honfuits. — In  personal  actions  the  nonsuit  of  one  coplaintiff 
effects  under  common-law  practice  the  nonsuit  of  all.* 

10.  By  Attorney  without  Special  Aathority,  or  by  Client  without 
Attorney's  Consent. — A  dismissal  may  be  had  by  the  attorney  for 
the  plaintiff  without  special  authority.''     But  he  cannot  control  or 

tion  commenced  jointly  by  two  parties  to  enter  the    judgment    of    nonsuit, 

for  property  which  belongs  partly  to  Kelly  v,  Kelly,  23  Tex.  437. 

one  and  partly  to  the  other,  the  de-  6.  Holkirk  v.  Holkirk,  4  Madd.  50. 

fendant  cannot  complain  of  dismissal  6.  Caverly  v,  Jones,  23  N.  H.  573; 

as  to  one   of  the    plaintiffs   and    the  Kimball  z'.  Wilson,  3  N.  H.  loi;  Brown 

rendition  of  judgment  for  the  other  in  v.  Wentworth,  46  N.   H.  490;  Lafoon 

relation  to  the  property  of  the  latter,  v,  Shearin,  95  N.  Car.  391. 

Kehoe  v.  Phillipi,  42  Mo.  A  pp.  293.  Unauthorised  Suit. — Where    one    of 

Party  Made  Coplaintiff  without  Con-  several  coplaintiffs  shows  to  the  court 

sent. — The   remedy   of   a   person   im-  that  the  action  was  brought  without 

properly  made  coplaintiff  without  his  his  consent,  knowledge,  or  authority, 

consent  is  not  to  dismiss  the  bill  as  to  and  requests  to  be  nonsuited,  a  non- 

him,  but  to  strike  off  his  name.    South-  suit  will  be  entered  as  to  all  the  plain- 

ern  L.  Ins.»  etc.,  Co.  v.  X^nier,  5  Fla.  tiffs.     Caverly  v,  Jones,  23  N.  H.  573. 

no.  And  in  such  a  case  an  offer  of  in- 

1.  Langdale  v.  Langdale,  13  Ves.  demnity  by  the  other  coplaintiffs  to 
Jr.  167.  the  plaintiff  thus  petitioning,  not  made 

2.  Bank  of  North  America  v.  Fitz-  until  after  the  presentation  of  a  peti- 
simons,  2  Binn.  (Pa.)  454:  Langdale  tion  by  the  misrepresented  coplaintiff, 
v.  Langdale,  13  Ves.  Jr.  167.  will  not  ordinarily  be  sufficient  to  pre- 

Goj^aintiif  without  Intorait.— Where  vent  the  entry  of  a  nonsuit.  Brown 
a  party  is  made  a  coplaintiff  having  v,  Wentworth,  46  N.  H.  490. 
no  interest  in  one  of  the  objects  sought  In  Trespass  for  breaking  and  enter- 
by  the  original  plaintiff,  and  the  bill  is  ing  plaintiff's  close,  a  nonsuit  must  be 
sustainable  only  in  respect  of  that  entered  as  to  all  the  plaintiffs  if  en- 
object,  it  must  be  dismissed  as  to  him.  'ered  as  to  any.  Caverly  v,  Jones,  23 
Denton  v,  Davy,  i  Moo.  P.  C.  15.  N.  H.  577;  Wilson  v.  Mower,  5  Mass. 

8.  Arnold  v.  Greene,  15  R.  I.  348.  41T.     And  with  regard  to  the  cotenant 

4.  Arnold  v.  Greene,  1$  R.  1,  348;  plaintiffs  it  was  said  in  the  case  first 

Noonan  v.  Orton,  31  Wis.  265.  above  cited:   *'  The  counsel  for  both 

Indemnity. — In  such  a  case  the  most  parties  agree  that  in  personal  actions 

which  a  plaintiff  desiring  to  discon-  tenants  in  common  must  join;  and  it  is 

tinue  can  require,  is  indemnity  from  not  questioned  that  a  release  by  one  of 

hiscoplaintiff  incase  judgment  should  the  plaintiffs  is  a  bar  to  the  action; 

go    for    the    defendant.      Arnold    v.  both  of  which  points  were  directly  in 

Greene,  1$  R.  L  348.  <)uestion  in  the  case  of  Kimball  v,  Wil- 

WlieroPlaintifiaro Partners. — Where  Bon,3N,  H.  loi.     The  case  of  a  non- 

the  plaintiffs  are  partners  and  the  obli-  suit   stands    manifestly  on  the  same 

gation  sought  to  be  enforced  runs  to  ground  as  a  release." 

the  partnership,  one  plaintiff  may  dis-  In  Beal  and  in  Mixed  Actions  the  rule 

continue  the  action  even  against  the  is  otherwise,  and  a  nonsuit  taken  by  a 

will  of    his  coplaintiff.      Noonan    v,  portion  of    the  coplaintiffs  does   not 

Orton,  31  Wis.  265.  work  a  discontinuance  of  the  action 

By  All  Plaintifb. — A  discontinuance  as  to  alL     Kimball  v.  Wilson,  3  N.  H. 

taken  by  all  the  plaintiffs  is  in  effect  a  loi. 

nonsuit,  and  a  judgment  of  nonsuit  is  7.  McLeran  v.  McNamara,  55  Cal. 

the  appropriate  entry  to  make;  and  508;  Simpson  v.  Brown,  x  Wash.  Ter. 

where  a  discontinuance  is  so  taken,  247. 

the  court  should  decline  to  take  any  Berivation   of  Power.  —  He    derives 

proceedings  in  the  oase  farther  than  such  power  by  virtue  of  his  general 
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modify  the  plaintiff's  disposition  of  the  cause,^  and  consequently 
a  plaintiff  may  dismiss  his  cause  of  action  without  first  obtaining 
the  consent  of  his  attorney  therein,  unless  statutes  provide  other- 
wise or  the  dismissal  is  made  in  fraud  of  the  attorney's  rights  ac- 
quired in  the  suit.* 

11.  By  Intervener. — An  intervener  may  dismiss  his  complaint 
in  intervention  where  no  counter  relief  is  prayed  against  him;* 
but  only  on  application  to  the  court,  so  that  the  rights  of  other 
parties  may  be  protected."* 

12.  By  Infant. — An  infant  plaintiff  may  on  coming  of  age  have  a 
bill  dismissed  which  was  filed  while  he  was  an  infant.^ 

13.  As  to  a  Portion  of  Codefendants— ^i.  In  General. — A  plaintiff 
cannot  voluntarily  terminate  a  suit  as  to  a  portion  of  the  co- 
authority  as  the  plaintiff's  attorney.     N.  W.  Rep.  741;  Dalhoff  v.  Co£fman,37 

McLeran  v.  McNamara,  55  Cal.  508.  Iowa  283. 

1.  Stephens  v.   Nashville,  etc.,  R.        Not Aifeotad hy Plaintiiri Death.— And 

Co.,  10  Lea  (Tenn.)  448.     Compare  In  it  does  not  affect  his  rights,  that  one 

Board  of  Com'rs  v.  Younger,  29  Cal.  of  the  plaintiffs  in  the  action  has  died 

147;  Stephens  V.  Nashville,  etc.,  R.  Co.,  and  his  successor  in  interest  has  not 

10  Lea  (Tenn.)  448;  Sharpe  v,  Allen,  been  brought  in  as  a  party.    Sheldon 

11  Lea  (Tenn.)  522;  Yoakley  v.  Haw-  v.  Gunn,  56  Cal    583. 

ley,  5  Lea  (Tenn.)  670;  Dolloff  v.  Cur-  Dismissal  Hot  Bee  Adjadieata.— An  in> 

ran,  59  Wis.  332.  tervener  who  has  dismissed  his  peti- 

8.  "We  *  *  *  hold  that  in  the  ab-  tion  of  intervention  before  final  sub- 

sence  of  any  intervening  rights,  or  of  mission    of    the    cause    will    not   be 

any  fraud,  duress,  or  undue  influence,  estopped  by  the  judgment  rendered  in 

a    married     woman    may,    especially  the  case  from  subsequently  insisting- 

when  acting  by  the  advice  of  her  hus-  upon  the  matters  contained  in  his  pe- 

band,  settle  and  discontinue  a  suit  in  tition  of  intervention.    Dalhofff.  Coff- 

her  own  favor,  without  the  presence  of  man,  37  Iowa  283. 

her  attorney  or  counsel  and  against  4.  Schaetzel    v.    Huron    (S.    Dak. 

the  wish  and  protest  of  such  counsel."  1894^  60  N.  W.  Rep.  741. 

Dolloff  V.  Curran,  59  Wis.  335.  After  Obtaining  Poiietiion  of  Propertj. 

Ho  ProTision  for  Attorney. — And  so  — An  intervener  who  claims  and  ob- 

where  the  suit  was   settled   and  the  tains  the  possession  of  the  property 

order  of    discontinuance   entered  by  in  suit  on  giving  a  bond  to  try  title, 

agreement,   it  was  not  disturbed   on  cannot  dismiss  his  proceedings  with* 

appeal  by  plaintiff's  attorney  because  out  first  returning  the  property  co  the 

no  provision  was  made  therein  for  his  sheriff.    Mosely  v.  Gainer,  10  Tex.  578. 

payment.     Roberts  v.  Doty,  31  Hun  Claim  after  Judgment.— The  dismissal 

(N.  Y.)  128;  Theilmanv.  Superior  Ct.,  of  claims  in  intervention  entertained 

95  Cal.  224.  erroneously  after  judgment  between 

In  the  Court  of  Claims. — It  was  said  the  principal  parties  does  not  affect 

that  a  claimant  could  not  dismiss  his  the  rights  of  the  original  parties.   Du- 

own  suit  until  he  had  discharged  his  broca   v.  Her  Husband,  3  La.   Ann. 

attorney  with  permission  of  the  court.  332,  where  the  court  said:  *' We  think 

Redfield  v.  U.  S.,  27  Ct.  of  CI.  (U.  S.)  that  the  judge  erred  in  entertaining  the 

473.  intervention    after  a    judgment   had 

Bemedy  where  Attorney  Objeets.  —  been  rendered  between  the  principal 
Mandamus  is  not  the  proper  remedy  to  parties  ;  but  the  demands  of  the  inter- 
compel  such  dismissal  where  the  at-  veners  having  been  dismissed,  on  the 
torney  objects.  He  may  be  removed  trial  on  the  merits,  as  in  case  of  non- 
f  rom  the  management  of  the  case  and  suit,  the  rights  of  the  parties  are  left  in 
other  attorneys  substituted  by  the  thesameposition  that  they  woald  have 
plaintiff.  Theilman  v.  Superior  Ct.,  95  been  if  he  had  declined  to  consider 
Cal.  224.  the  interventions,  and  it  does  not  be» 

8.  Sheldon   v.   Gunn,    56  Cal.  583;  come  necessary  to  disturb  the  decree. *** 

Schaetzel  v.  Huron  (S.  Dak.  1894),  60  6.  Anonymous,  4  Madd.  461. 
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defendants  therein,  unless  the  suit  might  have  been  originally 
maintained  as  to  the  rest.^ 

A  In  Actions  Ex  Contractu— (i)  General  Rule.— A  dis- 
missal '  or  discontinuance  '  of  one  codefendant  in  an  action 
ex  contractu  effects  a  discontinuance  as  to  the  entire  action.^ 

1.  Cook    V.   Phillips,  i8   Tex.   31  ;        Against    Partner.— Suit     cannot    be 
Austin  V,  Jordan,  5  Tex.  130 ;  Ander-    discontinued  as  to  a  person  sued  as 


son  V.  Duffield,  8  Tex.  237  ;  Horton  r. 
Wheeler,  17  Tex.  52  ;  Shipman  v, 
Allee,  29  Tex.  17. 

2.  Shields  v.  Perkins.  2  Bibb  (Ky.) 
229  ;  Hickman  v,  Anderson,  2  Dana 


partner,  unless  it  affirmatively  appears 
that  he  is  not  a  -member  of  the  firm. 
Gazzam  v.  Bebee,  8  Port.  (Ala.)  49. 

4.  Alabama, — Reynolds  v.  Simpkins, 
67    Ala.  378  ;  Montgomery  Gas-Light 


(Ky.)    223  ;    McCool  v,   Mahoney,  54    Co.  v,   Montgomery,  etc.,  R.  Co.,  86 


Cal.  491  ;  Minor  v.  Mechanics  Bank, 
I  Pet.  (U.  S.)  87. 

As  to  a  Ward. — A  dismissal  of  an  ac- 
tion as  to  a  ward  operates  as  a  dismissal 
of  the  entire  action  unless  the  guard- 
ian is  also  charged  in  his  individual 
capacity.  O'Shea  v,  Wilkinson,  95 
Cal.  454. 

Against  Partnership. — In  an  action 
against  a  partnership  a  dismissal  of 
one  partner  by  the  plaintiff  effects  a 
dismissal  of  the  entire  action  against 
the  partnership,  as  the  plaintiff,  if  he 
recover  at  all,  must  recover  against 
the  partnership.  Storm  v,,  Roberts, 
54  Iowa  678. 

Effect  of  Filing  Cross  BiU.— But  the 
filing  of  a  cross  bill  will  not  preclude 
dismissal  as  to  any  particular  defend- 
ant, unless  such  defendant  joins  there- 
in.    Blair  v,  Reading,  99  III.  600. 

Motion  Filed  Prior  to  Cross  Bill.~ 
Where  the  complainant  moves  to  dis- 
miss his  bill  as  to  a  defendant  before 
4uch  defendant  asks  leave  to  file  a 
cross  bill,  the  motion  to  dismiss  has 
precedence  and  should  be  first  de- 
cided.    Blair  v,  Reading,  99  111.  600. 

8.  Reynolds  v,  Simpkins,  67  Ala. 
378. 

lyeotmont. — And  the  rule  applies  to 
a  suit  in  ejectment.  Torrey  v,  Forbes, 
94  Ala.  135. 

Capias  ad  Bespondendnm.— Where  a 


Ala.  379 ;  Mock  v.  Walker,  42  Ala. 
668;  Ivey  ».  Gamble,  7  Port.  (Ala.)  545; 
Whitaker  v.  Van  Horn,  43  Ala.  255  ; 
Bachus  V,  Mickle,  45  Ala.  445  ;  Con- 
nerly  v.  Planters',  etc.,  Ins.  Co.,  66 
Ala.  432  ;  Comstock  v,  Givens,  6  Ala. 
95  ;  Givens  v,  Robbins,  5  Ala.  676  ; 
Smith  V,  Cobb,  i  Stew.  (Ala.)  62  ;  Ad- 
kins  V,  Allen,  I  Stew.  (Ala.)  130  ;  Bra- 
han  V,  Johnson,  i  Stew.  (Ala.)  189  ; 
Roberts  v,  Johnson;  2  Stew.  (Ala.)  13  ; 
Thompson  v,  Saffold,  2  Stew.  (Ala.) 
494  ;  Gazzam  v,  Bebee,  8  Port.  (Ala.) 
49  ;  Tindall  v,  Collins,  2  Port.  (Ala.) 
17  ;  Jones  V,  Engelhardt,  78  Ala.  505  ; 
Kendall  v,  Lassiter.  68  Ala.  181  ;  Huff 
V.  Davison,  44  Ala.  273  ;  Fennell  v. 
Masterson,  43  Ala.  268  ;  Ex  p,  Wilson, 
54  Ala.  296  ;  Norwood  v,  Rossiter,  3 
Ala.  134. 

Arkansas, — Hanly  v.  Real  Estate 
Bank,  4  Ark.  598  ;  Warren  v.  State, 
19  Ark.  214 ;  Frazier  v.  State  Bank,  4 
Ark.  509  ;  Ashley  v,  Hyde,  6  Ark.  92  ; 
Jester  v.  Hopper,  13  Ark.  47  ;  Purefoy 
V,  Hill,  18  Ark.  361  ;  Beebe  v.  Real 
Estate  Bank,  4  Ark.  552  ;  Hutchings 
V,  Real  Estate  Bank,  4  Ark.  517; 
Pleasants  v.  State  Bank,  8  Ark.  456  ; 
Sillivant  v.  Reardon,  5  Ark.  153. 

California, — Beach  v.  Cooper,  72 
Cal.  99. 

Florida,— HdA^  v,    Crowell,   2    Fla. 

534. 
Illinois, — Page  v,  De  Leuw,  58  111. 


V,    Wilson,    55 


writ  of  capias  ad  respondendum  is  is- 
sued against  two  defendants,  and  one  85. 
only  is  taken,  the  cause  is  discontin-  Indiana, — Dawson 
ned  unless  an  alias  capias  is  issued  Ind.  216. 
against  a  defendant  not  taken,  and  Kentucky, — Trigg  v.  Christmill,  4 
continued  hy  pluries,  etc.,  until  next  Bibb  (Ky.)  455;  Hickman  v,  Ander- 
term.  Nicholls  v,  Fearson,  2  Cranch  son,  2  Dana  (Ky.)  223. 
(C.  C.)  526.  Michigan, — Van  Leyen  v.  Wreford, 
In  Bait  on  Award.— In  suit  on  a  joint  81  Mich.  606  ;  Winslow  v,  Herrick,  9 
award  a  discontinuance  of  one  defend-  Mich.  380  ;  Anderson  v,  Robinson,  38 
ant  to  the  declaration  discontinues  Mich.  407  ;  Cook  v.  Perry,  43  Mich. 
the  whole  suit.  Ballott  v.  Hill,  23  623;  Munn  v,  Haynes,  46  Mich.  140; 
Mich.  6l«  Candee  v,  Clark,  2  Mich.  255  ;  Mace 
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And  a  judgment  against  the  remaining  defendants  is  erroneous  ^ 
unless  there  is  a  sufficient  legal  excuse  for  the  discharge  of  the 
dismissed  defendant,' as  where  defendants  in  an  action  are  irregu- 

V.  Page,  33  Mich.  38  ;  Larkin  v.  But-        In  Bait  againit  If  akor  and  Indonen. — 

terfield,  29  Mich.  254  ;  Wellover  v.  Where  a  suit  is  brought  against  the 
Soule,  30  Mich.  481  ;  llee  v,  BoUes,  20    maker  and  the  indorsers  of  a  promis- 


Mich.  46 ;  Baliou  v.  Hill,  23  Mich. 
60 :  Fay  v,  Jenks,  78  Mich.  312  ;  Post 
V,  Shafer,  63  Mich.  85. 

Mississippi. — Prewett  v,  Caruthers, 
7  How.  (Miss.)  304  ;  Smith  v,  Crutcher, 
27  Miss.  455  ;  Harrison  v,  Agricultu- 


sory  note,  which  indorsements  were 
made  prior  to  the  delivery  of  the  note, 
a  discontinuance  as  to  the  maker  op- 
erates  as  a  discontinuance  against  ail 
of  the  defendants.  Fay  v.  Jenks,  78 
Mich.  312  ;  Chaffee  v,  Jones,  19  Pick. 


ral  Bank,  2  Smed.  &  M.  (Miss.)  307;  (Mass.)  260. 

Woodhouse  v.    Lee,  6    Smed.   &   M.  1.  Williams  v.  Lewis,  2  Stew.  (Ala.) 

(Miss.)  161 ;  Lyons  v,  Jackson,  i  How.  41. 

(Miss.)  474.  Statnto  of  Joofkili. — And    it  is    not 

South  Carolina, — Tate  v,  Blakely,  3*  cured  by  the  statute  of  jeofails.     Tin- 
Hill  (S.  Car.)  297.  dall  v.  Collins,  2  Port.  (Ala.)  17. 

Tennessee, — Pollard    v,     Huston,    7  Contra  in  Mississippi, — A  statute  of 

Lea  (Tenn.)689;  Garrison  v.  Hollins,  jeofails  declaring   that  no   judgment 


2  Lea  (Tenn.)  684  ;  Payton  v,  Trigg, 
4  Hayw.  (Tenn.)  250. 

Wisconsin,  —  Thompson  v.  Rein- 
hard,  II  Wis.  293. 

England. — Cree  v.  Roll,  3  Salk. 
246  ;  Rumney  v,  Morgan,  4  Price  266. 


after  the  verdict  of  twelve  men  shall 
be  reversed  for  any  mispleading,  in- 
sufficient pleading,  discontinuance, 
misjoinder  of  issues,  etc.,  cures  a 
judgment  taken  against  a  joint  party 
who  appears  and  pleads  after  an  irreg- 


'*  In  such  a  case  the  plaintiff  cannot     ular  discontinuance  taken  against  his 
regularly  sue  one  of  the  parties  to  the    coparty  defendant.       M'Afee  v.  Pat- 


contract  without  joining  the   others  ; 
and  if  he  should  do  so,  the  defendant 
may  by  plea  abate  the  suit."     Shields 
V.  Perkins,  2  Bibb  (Ky.)  229. 
The  Bole  Strictly  Constmed. — The  case 


terson,  2  Smed.  &  M.  (Miss.)  593. 

Against  Individoal  and  Estate.— 
Where  an  action  was  brought  against 
D.  individually  and  as  executor  of  H., 
on  a  joint  note  made  by  D.  and   H., 


of  Tuttle  V,  Cooper.  10  Pick.  (Mass.)    and  a  judgment  was  taken  by  default 


281,  is  a  striking  illustration  of  the 
strictness  of  the  rule.  There,  in  an 
action  upon  contract  against  three, 
two  of  the  defendants  were  defaulted, 
and  the  third  pleaded  that  he  did  not 
contract  jointly  with  the  others  ;  and 
upon  issue  joined,  a  verdict  and  judg- 


against  D.  individually,  it  was  held  not 
to  be  an  error  of. which  D.  could  com- 
plain. The  judgment  amounted  to  a 
discontinuance  of  the  suit  against  the 
estate  of  H.  Daves  v,  Mahorner,  4I 
Miss.  552. 
Indoreert  on  Joint  Aiit. — Under  a  stat- 


ment  were  rendered  in  his  favor.     It     ute  providing  that  the  plaintiff  may 


was  held  that  the  plaintiff  was  not 
entitled  to  judgment  against  the  other 
defendants  who  were  defaulted. 

Of  One  Joint  ObUgor.— The  dismis- 
sal of  a  joint  obligor,  who  is  not 
shown  to  be  a  principal,  without  ob- 
jection at  the  time,  will  not  avail  to 


discontinue  as  to  a  part  of  the  joint 
defendants  where  the  remainder  are 
not  injured,  a  plaintiff  may  discon- 
tinue the  action  as  to  the  indorsers  on 
a  promissory  note  in  a  suit  against 
both  the  makers  and  indorsers  although 
the  defendants  set  up  certain  equities 


reverse  the  judgment  although  the  dis-  as  existing  between  them  and  the  in- 
missed  party  was  summoned,  unless  dorsers.  Adams  </.  Addington,  16  Fed. 
injury  is  shown  to  the  codefendants.  Rep.  89. 

Keesey  v.  Old,  82  Tex.  22.  A  Lawfnl  Diioontinuanoe  against  one 

Jurisdiction  of  Portion  Only. — Sowiiere  of  several  joint  defendants  does  not 

the  trial  court  has  jurisdiction  of  a  por-  affect  the  legality  of  prior  proceedings 

tion  only  of  the  joint  defendants,  their  against  the  rest.     Medcalf  v.  Seccomb, 

dismissal   from  the  case  discontinues  36  Me.  71. 

the  whole  action.     Hendersons.  Kis-  S.  Reynolds  t/.  Simpkins,  67  Ala.  378; 

sam,  8  Tex.  46;  Horton  v.  Wheeler,  Bachus' ?/.  Mickle,  45  Ala.  445;   Con* 

T7  Tex.  52.  nerly  v.  Planter's  Ins.  Co.,  66  Ala.  432; 
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larly  joined,^  or  are  unnecessary  or  improper  parties,*  or  are  sev- 
erally as  well  as  jointly  liable,'  or  where  the  defendant  advances  a 

* 

Dimick    v.     Deringer,    32    Cai.   488;  denial  of  the  doctrine  so  often  recog- 

Hinkel  r.  Donohue,  88  Cai.  597;  Reed  nized  by  the  court,  '  that  persons  who 

V,  Calderwood,  22  Cai.  463;    People  v.  are  directly  interested  in  the  suit  and 

Evans,  29  Cai.  429;  Cairo,  etc.,  R.  Co.  have  knowledge  of  its  pendency,  and 

V.  Easterly,  89  111.  156;  Evans  v.  Mene-  who  refuse  or  neglect  to  appear  and 

fee,   I  Mo.   442;    Mercantile   Bank  v,  avail  themselves  of  their  rights,  are 

Pettigrew,  74  N.  Car.  326.  concluded     by     the     proceedings    as 

In  Pretaiption  8nit. — In  a  suit  by  one  effectually    as   if  they    were    parties 

claiming  preemption  rights,    brought  named    in    the     record.'       Albert    v, 

against  the  county  surveyor  to  compel  Hamilton,  76    Md.    311;    Robbins   v. 

by  mandamus  a  survey,  and  against  Chicago,  4  Wall.   (U.S.)  672;  Parr  v, 

parties   in  possession   to  recover  the  State,  71    Md.   233.     It  follows   from 

land,  the  plaintiff   may  dismiss  as   to  what  has  been  said,  that  the  attaching 

the  surveyor  and  prosecute  the  suit  to  creditors  are   estopped    from   setting 

try  title  against  the  parties  in  posses-  up  in  the  insolvent  court  any  defense 

sion.      Throckmorton  v,    Davenport,  which  was  appropriate   for   them   to 

55  Tex.  236.  have  interposed  in  the  Circuit   Court 

Boretioo     on    Bond.r — On    a    motion  of  Baltimore  City,  or  of  now  contro- 

against  a  treasurer  of  a  county  and  verting  any  question  which  has  been 

his  sureties  for  a  fine  for  bis  failing  to  settled  and  determined  by  decree  of/ 

submit  his  bond  to  the  commissioner  this  court." 

of  accounts  within  the  time  required  3.  Alabama, — Jones  v,   Engelhardt, 

by  law,  the  motion  may  be  dismissed  78  Ala.  505. 

as  to  the  sureties,  and  judgment  ren-  California,  —  People    v,    Evans,   29 

dered  against  the  treasurer.    Wimbish  Cai.  429. 

V.  Com.,  75  Va.  839.  District  of  Columbia, — Abramsv.  De 

1.  Craft  V,  Smith,  35  N.  J.  L.  302.  Wandalae,  2  MacArthur(D.  C.)  342. 

2.  Fish  V,  Farwell,  54  111.  App.  457;  Illinois. — Green  v.  Hedenberg,  159 
Shipman  v,  Allee,  29  Tex.  17;   Decker  111.  489;  Blair  v.  Reading,  99  111.  600. 
V.  Trilling,  24  Wis.  610.  Mississippi. — Lynch  v.  Sinking  Fund 

After  Dooeaio. — A  discontinuance   is  Com'rs,  4  How.  (Miss.)  377;  Vickery 

proper  as  to  an  unnecessary  party  af-  v.  Rester,  4  How.  (Miss.)  293;    Boush 

ter  his  decease,  although  a  decree  has  v.  Smith,  2  Smed.  &  M.  (Miss.)  512; 

been  granted  in  the  cause.     Howe  v.  Brunson  v.  Lea,  5  Smed.  &  M.  (Miss.) 

Lemon,  37  Mich.  164.  149:    Wilkinson   v.   Tiffany,    5    How. 

Aetion  by  Btoekholder. — In  an  action  (Miss.)  411;  Nevitt  v,  Natchez  Steam 
by  a  stockholder  of  a  corporation  Packet  Co.,  5  How.  (Miss.)  196;  Peyton 
against  its  directors  for  recovery  of  v,  Scott,  2  How.  (Miss.)  870;  Mont- 
corporation  moneys  alleged  to  have  gomery  v.  Sinking  Fund  Com'rs,  7 
been  misappropriated  by  them,  the  cor-  How.  (Miss.)  13. 

poration  is  a  necessary  party  defend-  New  Jersey, — Fisher  v.  Allen,  36  N. 

ant  and  the  action  cannot  be  dismissed.  J.  L.  203. 

Beach  v.  Cooper,  72  Cai.  99.  Texas. — Tulane  v,  McKee,  10  Tex. 

Whoro  Added  by  PlainUiF. — Where  the  335:  Young  v,  Davidson,  31  Tex.  153. 
parties  sought  to  be  dismissed  were  Where  Partiei  Defsndant  BeTor.— 
added  by  amendment  upon  the  allega-  Where  the  parties  defendant,  sued  on 
tion  of  the  plaintiff  that  they  were  nee-  a  joint  and  several  contract,  sever  in 
essarv,  their  dismissal  by  the  plaintiff  their  pleading,  a  discontinuance  as  to 
by  filing  an  order  with  the  clerk  with-  some  of  them  is  proper.  Craft  v, 
out  obtaining  the  sanction  of  the  court  Smith,  35  N.  J.  L.  302:  Minor  v,  Me- 
was  held  to  be  unauthorized.  Riley  v.  chanics'  Bank,  i  Pet.  (U.  S.)  46. 
Grafton  First  Nat.  Bank.  81  Md.  14,  Where  Joinder  Optional.— So  where  in 
where  the  court  said:  "  Here  is  a  case  a  joint  action  the  defendants  are  right- 
in  which  the  creditors  named  had  been  fully  but  not  necessarily  joined,  and 
by  order  of  court  made  parties  because  the  right  of  action  is  separate  and 
they  were  necessary  to  a  just  deter-  distinct  as  to  each.  Craft  v.  Smith,  35 
mination  of  the  interests  of  all  parties  N.  J.  L.  302. 

concerned.     To  tolerate  such  a  prac-  Joint  Cause  Not  Stated. — So  where  two 

tice  would  be,  in  effect,  a  substantial  persons  are  sued  jointly,  but  the  peti« 
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personal  defense,  such  as  infancy ;  ^  and  the  general  rule  applies  to 
a  scire  facias  to  revive  a  judgment.* 

(2)  Objection  Waived  if  Not  Taken  Seasonably, — An  abjection 
that  the  discontinuance  is  erroneous  must  be  taken  in  the  trial 
court '  at  the  time  the  discontinuance  is  entered,^  or  it  will  be 
deemed  waived.* 

(3)  Collateral  Attack. — Such  a  judgment  against  the  remaining 
defendants  cannot  be  attacked  collaterally,*  as  by  a  bill  in  equity 
to  set  it  aside.'^ 

(4)  Where  Authorized  by  Statute. — Statutes  sometimes  ex- 
pressly allow  such  a  discontinuance,®  and  it  is  sometimes  legalized 

tion   does  not    allege   that  they   are  the  court  that  there  is  no  legal  cause 

jointly    responsible,    it  authorizes   a  against  one  of  several  defendants  by 

judgment  or  discontinuance  against  reason  of  a  personal  defense,  although 

them  severally.      Coie  v.   Bartlett,   4  the  defense  is  not  formally  presented 

La.  130.  by  plea.     Reynolds  v,  Simpkins.  67 

In    Kiifliisippi,   in    an   action   on  a  Ala.  378;  Pell  v.  Pell,  20  Johns.  (N. 

promissory  note  brought  jointly  under  Y.)  126. 

the  statute  against  the  maker  and  in-  Bankrupts  and  Infants  in  actions  on 

dorsers,  the  plaintiff  may  discontinue  contract  or  in  tort  may  be  dismissed 

as  to  the  first  indorser  and  take  judg-  at  the  option  of  the  plaintiff,  unless 

ment  by  default   against  the  second  they  have  joined  in  the  pleas  of  their 

indorser  and  the  maker.     Vickery  v.  codefendants,  when  their  legal  posi- 

Rester,  4  How.  (Miss.)  293.  tion  becomes  identified  with  their  co- 

Aftsr  Verdiot. — A  plaintiff  is  entitled  defendants,  their  privilege  is  waived, 
to  dismiss  remaining  joint  and  several  and  a  dismissal  or  nolle  prosequi  can- 
defendants  even  after  verdict  against  not  be  had.  Minor  x^.  Mechanics' Bank, 
one  of  them  and  a  motion  filed  in  ar-  i  Pet.  (U.  S.)  46. 
rest  by  him.  Gurley  v,  O'Dwyer,  61  8.  M'Afee  v.  Patterson,  2  Smed.  & 
Mo.  App.  351,  where  the  court  said:  M.  (Miss.)  593,  holding  that  the  plain- 
*'  The  defendant  had  no  right  to  in-  tiff  must  make  all  the  parties  to  the 
sist  that  the  plaintiffs  should  prose-  original  judgment  parties  to  the  scire 
cute  their  action  against  his  codefend-  facias,  and  that  where  the  scire  facias 
ants."  is  discontinued  as  to  any  of  the  parties, 

1.  Shields  v.  Perkins,  2  Bibb  (Ky.)  it  operates  as  a  discontinuance  of  the 

229;  Taylor  v,  Dansby,  42  Mich.   82;  whole  action. 

Reynolds  v.  Simpkins.  67  Ala.  378.  8.  Roberts  v.  Johnson,  2  Stew.  (Ala.) 

In.  Snoh  CasM  the  plaintiff  may  ad-  13;  Wooster  v.  Northrup,  5  Wis.  245. 

mit  the  truth  of  the  defense  and  take  And  at  the  earliest  possible  moment, 

a   discontinuance   as   to  that  defend-  as  any  subse.quent  proceedings  by  the 

ant    without     prejudicing     his    case  defendant  without   objection  will  be 

against  the  codefendants.     Reynolds  deemed   a  waiver.     Walker  v,  Cuth- 

V.  Simpkins,  67  Ala.  37S.  bert,   10  Ala.  213;  Hair  v.  Moody,  9 

limitation    of  the   Bootrino. — "  It   is  Ala.  399. 

only  where  the  contract  was  actually  4.  Gamble  v.  Talbot,   2  Tex.  App. 

made  by  all  the  parties,  but  one  was  Civ.  Cas.,  §  730. 

either  incompetent  to  make  it,  as  from  6.  Roberts  r.  Johnson,  2  Stew.  (Ala.) 

infancy  or  other  disability,  or  has  been  13;  Callam  v.  Barnes,  44  Mich.  593. 

since  discharged  by  something  which  Stipnlation. — A  failure   to  object  to 

is  not  a  discharge  of  the  rest — as  bank-  a  stipulation  discontinuing  the  action 

ruptcy,  limitation,   or   the   like — that  as  to  a   portion  of  the   codefendants 

such  discontinuance  is  available  and  is   a   waiver.     Callam  v,   Barnes,  44 

allowable."  Munn  v.  Haynes,  46  Mich]  Mich.  593. 

143.  6.  Markley  v.  Rand,  12  Cal.  275. 

Kay  be  Shown  Informally. — It  is  suffi-  7.  Markley  v.  Rand,  12  Cal.  275. 

cient  if  the  evidence  introduced  upon  8.  Hinkel  v.  Donohue,  88  Cal.  597; 

the  trial  of  a  cause  shows  to  the  satis-  Cutchen  v,  Coleman,  13  Ind.  568. 

faction  of  the  plaintiff's  counsel  and  Amendment   of  Beeord.~Where    the 

860  Voiume  VI. 


%oliintar7  TtrminAtiaB  JDISMISSAZh  on  Motion  of  PlaintL». 

by  rule  of  court.* 

PlaintUfs  Disoretion  Hot  Abiolnto. — But  even  where  the  discontinu- 
ance is  allowed  by  statute  the  plaintiff  cannot  bring  in  and 
dismiss  *  or  discontinue  '  parties  wholly  at  his  own  discretion  * 
A  nolle  prosequi  or  dismissal  will  not  be  allowed  where  it  might 
tend  to  deprive  the  remaining  defendants  of  their  legal  defense  * 
or  subject  them  to  increased  difficulties  or  liabilities ;  •  and  the 
allowance  of  such  dismissal  or  discontinuance  is  discretionary  in 
the  court.'' 

plaintiff  wishes  to  proceed  after  dis-  Winslow  v.  Herrick,  9  Mich.  380;  Bal- 

continuance  against  one  codefendant  lou  v,  Hiil,  23  Mich.  60;  Anderson  v. 

alone,  as  in  a  single  action,  the  record  Rdbinson,  38  Mich.  407. 

should  be  amended  so  as  to  conform  In  Munn  v,  Haynes,  46  Mich.  145, 

to  his  intention.     King  v,  Caldwell,  it  was  said:    "In  the  early  cases  of 

26  Ark.  405.  Winslow  v.  Herrick,  9  Mich.  380,  and 

Statutory  Election  to  Sne  Part. — And  Yawkey  v,  Richardson,  9  Mich.  529, 

although  a  plaintiff  may  by  statute  sue  this  court  so  construed  the  rule  as  to 

one  or  any  of  the  joint  obligors,  at  his  restrict  its  application  and  prevent  it 

election,  yet  if  he  sues  more  than  one  from  being  used  except  for  the  purpose 

he  elects  to  treat  it  as  a  joint  contract,  of    obviating    mere    technical    objec- 

and  a  discontinuance  as  to  one  defend-  tions;  and  the  court  in  Massachusetts 

ant  who  has  been  served  with  process  seems  to  have  taken  the  same  view, 

is  a  discontinuance  as  to  all.     Frazier  Bliss  v.  Bliss,  12  Met.  (Mass.)  266.  And 

V.  State  Bank,  4  Ark.  509.  according    to    the   principle   of  these 

In  Massachusetts  the  rule  is  changed  cases  the  practice  below  was  wrong, 

by  Pub.  Stat.,  c.  171,  §  5,  which  allows  The  English  courts  appear  to   have 

a  judgment  to  be  entered  against  one  given  a  wider  application  to  this  stat- 

only  and  without  an   amendment   of  ute,  but  still  not  wide  enough  to  sus- 

the  declaration.     Taft  v.  Church,  164  tain   this  judgment.      In  Greaves   v, 

Mass.  504.  Humphreys  (30  Eng.  L.  &  £q.  256)  an 

1.  Conitmotion  of  Bnlo. — A  rule   of  attorney  sued  two  on  an  alleged  joint 

court  which  allows  a   plaintiff  in   an  retainer,  and  one  suffered  default.  At 

action    ex    contractu    to    discontinue  the   trial   of  the  issue  joined  by  the 

against  any  of  the  defendants  and  pro-  other  the  evidence  proved  a  separate 

ceed  in  a  like  manner  as  if  the  action  retainer^  and  the   plaintiff  moved   to 

had  been  originally  brought  against  amend    by    striking   out   the  defend- 

the   remaining   defendants,  does   not  ant  who   had   suffered  default.      The 

authorize  the  plaintiff  to  proceed  and  judge  doubted  the  right,  but  concluded 

take  judgment  against  a  joint  obligor  to  allow  it,  and  the  court  in  banc  (Q. 

or  against  more  than  one  and  less  than  B.)  sustained  the  ruling  and  observed 

all  upon  a  joint  and  several  obliga-  that  the  case  stood  as  though  the  de- 

tion.     It  merely  authorizes  a  discon-  faulted    party    had    never    been     in. 

tinuance  where  the  plaintiff  ascertains  (Greaves  v,  Humphreys)   30  Eng.  L. 

that  he  has  sued  more  parties  than  he  &  Eq.  256." 

IS  entitled  to  recover  against.     Codd  8.  Keithley    v.    May,    29   Mo.    220; 

V.  Seitz,   94  Mich.    191;   Chandler  v.  Browning  v.  Chrisman,  30  Mo.  357. 

Lawrence,  3  Mich.  261.  8.  Keithley  v.  May,  29  Mo.  220. 

In  Kiohigan  the  discontinuance,  un-  4.  Browning   v,  Chrisman,  30  Mo. 

der  Circuit  Court  Rule  71,  against  such  357. 

of  the  defendants  as  are  ifound  to  have  6.  Keithley  v.  May,  29  Mo.  220. 

been  improperly  joined,  is  not  a  matter  6.  Keithley    v.    May,   29  Mo.    220; 

of  right,  but  must  be  done  on  leave  of  Browning  v.  Chrisman,  30  Mo.  357. 

the  court  and  on  such  terms  as  will  do  7.  Jackson  v.  Bowles,  67  Mo.  609; 

no  injustice;  and  where  a  discontinu-  Keithley  v.  May,  29  Mo.  220;  Dorriss 

ance  ought  not  to  have  been  allowed  v.  Carter,  67  Mo.   544  ;    Adderton  v, 

the  proceeding  will  be  reversed.   Yaw-  Collier,  32  Mo.  507;  La  Riviere  v.  La 

key  V.  Richardson,  9  Mich.  529.    And  a  Riviere,  77  Mo.  512;  Schmick  v,  Noel, 

plaintiff  can  never  be  allowed  to  treat  64  Tex.  406. 

a  joint  promise   as   a   several    one.  Dismisial  of  Prinoipal  on  Bond. — It  is 
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Yolnntary  Ttnainatlon  DISMISSAL.  on  Motion  of  PlnintiiL 

Pirtiao  Vot  tonrod. — Such  statutes  frequently  confine  the  right  of 
the  plaintiff  to  discontinue  as  to  parties  not  served  ;  ^  and  where 
such  a  statute  is  in  force  a  judgment  cannot  be  taken  against  the 
defendants  served  until  a  discontinuance  has  been  taken  against 
those  not  served.* 

Conftrnotion  of  Statute. — It  is  immaterial  whether  the  discontin- 
uance be  before  or  after  verdict,  under  such  a  statute,'  and  the 

not  an  abuse  of  discretion  to  allow  dered  against  the  principal,  except 
plaintiff  to  dismiss  his  suit  as  to  the  when  the  plaintiff  discontinues  as  to 
principal  on  a  bond  while  cootinuing  the  principal  because  he  resides  be- 
to  prosecute  it  against  the  sureties,  yond  the  limits  of  the  state  or  is  in- 
Dorriss  t/.  Carter,  67  Mo.  544.  solvent  (Paschal's  Dig.,  art.  1449,  note 

Husband   and   Wife    Jointly   Sued.—  554).     Barnett  v.  Tayler,  30  Tex.  454. 

Where  husband  and  wife  are  jointly  "A   fair  interpretation   of   articles 

sued,  the  plaintiff  cannot  discontinue  1426  and   1449  Pas.  Dig.  (R.  S.  1257, 

or  dismiss  as  to  the  husband  not  served  1207, 1208, 36(>7)  seems  to  confine  their 

and  take  judgment  against  the  wife,  operation   to  a  suit  brought  against 

Parker  v.  Hobgood,  16  Tex.  249.  the  defendant  in  his  character  as  in- 

1.  Adkins  v,  Allen,  i  Stew.  (Ala.)  dorser,  guarantor,  or  surety  when  his 

130;  Moore  v,  Davidson,  18  Ala.  209;  engagemerit  had  defined  his  position 

Gillaspie  v.  Wesson,  7  Port.  (Ala.)  454,  to  be  such,  and  does  not  extend  to  a 

Robinson  v.  Mattison,  25  Tex.  Supp.  case   where   he   has   made   himself  a 

451;  Hawkins  v,  Tinnen,  10  Tex.  188,  principal  upon   the   face  and  by   the 

Williams  V.  McNeil,  5  Tex.  381;  Sanger  terms  of  the  obligation."     Hooks  v, 

V.  Ker,  I  Tex.  App.  Civ.  Cas..  §  1084;  Bramlette,  i  Tex.   App.    Civ.  Cas.,  § 

Ellis  V,  Park,  8  Tex.  205;  Shipman  v.  868. 

Allee,  29  Tex.  17;  Houston  v.  Ward,  Under  Hart.   Dig.,  art.  670,  it  was 

8   Tex.    124;    Hooks   v,    Bramlette,    i  not  competent  for  plaintiff  to  discon- 

Tex.  App.  Civ.  Cas.,  §867,  overruling  tinue  as   to  one  of  the  makers  when 

Unger  v.  Anderson,  37  Tex.  550.  there  was  an  indorser  or  guarantor  on 

In  Alabama    summary   proceedings  the  note,  unless  the  plaintiff  showed 

against  defaulting  tax  collectors,  au-  that  such  party  as  to  whom  he  ought 

thorized  by  Rev.  Code,  §§  3059,  3060,  to  discontinue  his  suit  resided  with- 

are  to  be  construed  with  section  3026  out  the  limits  of  the  state  or  in  a  de- 

of  the  first  part  of  the  chapter  relating  populated  county,  or   was  insolvent, 

to   "  summary  judgments.'*    So  con-  Moore   v,   Janes,   6  Tex.    227,    citing 

strued,  judgment  is  authorized  against  Look  v,  Henderson,  4  Tex.   303,  and 

the  parties  served,  although  the  prin-  Wheat  v.  Davidson,  2  Tex.  196,  with 

cipal  and  other  sureties  are  not  served;  approval,  and  limiting  Petty  v,  Cleve- 

and   neither    a  discontinuance  as  to  land,  2  Tex.  404.    See  also  Rutherford 

those  not  served,  nor  an  order  abating  v.  Harris,  22  Tex.  166. 

the  suit  as  to  a  party  who  died  after  8.  Alston  v.  State  Bank,  9  Ark.  455; 

service,  will  work  a  discontinuance  of  Rhone  v,  Ellis,  30  Tex.  30;  Rogers  v. 

the  entire  proceedings.   ^£"4:/.  Wilson,  Harrison,   44  Tex.    169;    Stewart  v. 

54  Ala.  296.  Glenn,  5  Wis.  14. 

In    Texas    the  45th   section  of  the  Servlee    Hot    Aifinnativoly   Shown. — 

act  regulating  proceedings  in  the  Dis-  Where  the  plaintiff  may  dismiss  as  to 

trict   Court   provides  for  the  discon-  a  party  defendant  not  served,   it  ex- 

tinuance  as  to  defendants  not  served,  tends  to  a  party  as  to  whom  the  cita- 

with  a  proviso  that  this  section  shall  tion  has  not  been  returned,  showing 

not   be    so  construed   as   to   allow  a  affirmatively    no    service.       Cook    v. 

plaintiff  to  discontinue  as  to  the  prin-  Phillips,  18  Tex.  31. 

cipal  and  take  judgment  against  the  Immaterial  Error. — But  it  has   been 

indorser  or  surety  jointly  sued  (Pas-  held  immaterial  error  to  render  such 

chal's  Dig.,  art.  1448,  note  553).     This  a  judgment.     Reynolds  v,  Adams,  3 

article  is  to  be  construed  with  refer-  Tex.  167;  Oliver  v,  Hutto,  5  Ala.  2II. 

ence    to  section   46,   which    declares  3.   Forbes  r.  Davis,  18  Tex.  268. 

that  no  judgment  shall  be  rendered  In    Suit    against    Administrators.  — 

against  the  indorser  or  surety  unless  Where  several  executors  or  adminis- 

Che  judgment  is  at  the  same  time  ren-  trators  are  sued,  service  of  summons 
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statute  applies  generally  to  all  kinds  of  actions.^ 

Sibot  of  tbo  Difoontinnanoo. — The  discontinuance  under  the  statute 
does  not  afiect  the  liability  of  the  dismissed  parties  in  a  subsequent 
suit* 

€,  In  Actions  of  Tort. — The  general  rule  in  actions  ex  con- 

on  one  Is  sufficient,  and  a  discontin-  continuance  may  be  taken  as  to  the 

uance  as  to  one,  although  not  served,  defendant   not  served.      Holcomb  v- 

without  cause  apparent  on  the  record,  Tift,  54  Mich.  647. 

will  be  a  discontinuance  of  the  action.  Snmmaxy  Motions. — The  statute  ap- 

Hufif  V.  Davisoi^  44  Ala.  273;  Caruth^  plies  to  a  summary  motion  against  a 

ers  V,  Mardis,  3  Ala.  599;  Williams  v.  sheriff,  the  same  as  to  any  other  suit. 

Sims,  8  Port.  (Ala.)  579.  Poer  v.  Brown,  24  Tex.  34. 

1.  Soiro  Facias. — In  a  proceeding  by  Motion  for  Judgment.  —  Under  the 
scire  facias  on  a  replevy  bond  in  attach-  practice  in  Alabama  a  motion  for  judg- 
ment, a  discontinuance  may  be  entered  ment  is  a  summary  proceeding,  and  the 
against  the  obligors  not  served  with  notice  has  not  the  effect  of  process  or 
process,  and  a  judgment  had  against  a  suit  pending  until  the  motion  for 
the  rest.  Sartin  v.  Weir,  3  Stew.  &  P.  judgment  is  submitted  to  the  court 
(Ala.)  421.  upon  it,  and  it  follows  that  the  omis- 

In  an  Aotion  of  EJjootmont,  where  the  sion  to  proceed  against  one  of  the  de- 
person  from  or  through  whom  the  de-  fendants  cannot  work  a  discontinu- 
fendant  claims  title  to  the  premises  ance  of  the  motion  as  to  all.  Beard  v, 
has,  on  motion  of  the  defendant,  been  Mobile  Branch  Bank,  8  Ala.  344. 
made  a  codefendant,  the  plaintiff  can-  Persons  Not  Served, — A  discontinue 
not  dismiss  the  suit  as  to  such  code-  ance  need  not  be  entered  against  per- 
fendant.  Hayden  v,  Stewart,  27  Mo.  sons  not  served  with  notice  of  the 
286.  motion    as    sureties,   on    motion   for 

Married  Woman  after  Judgment. — Af-  judgment  against  the  sheriff,  and  a 
ter  judgment  against  several  defend-  discontinuance  entered  of  record  is  a 
ants  it  was  discovered  that  one  of  them  mere  idle  act,  not  prejudicial.  Lyon  v, 
was  a  married  woman,  and  as  to  her  State  Bank,  i  Stew.  (Ala.)  470;  Hill 
the  judgment  was  erroneous.  Pending  v.  State  Bank,  5  Port.  (Ala.)  537.  And 
a  motion  for  a  new  trial,  and  at  the  the  entry  of  a  judgment  against  the 
same  term  at  which  the  judgment  was  remainder  is  reversible  error.  Sadler 
rendered,  on  plaintiff's  motion  it  was  v.  Houston,  5  Stew.  &  P.  (Ala.)  205. 
set  aside,  the  suit  was  dismissed  as  to  2.  Wooters  v.  Smith,  56  Tex.  f98. 
the  married  woman,  and  judgment  Hew  Proeess  against  Disoontinned  De- 
was  entered  anew  upon  the  verdict  fendant.— After  such  discontinuance 
against  the  remaining  defendants;  and  the  plaintiff  may  immediately  issue 
it  was  held  that  the  proceeding  was  fresh  process  against  the  defendant 
not  erroneous.  Jackson  v.  Bowles,  67  not  served,  and  proceed  to  judgment 
Mo   609.  against   him.     Smith   v,  Blakeney,   8 

Of  Principal  on  Note.— The  holder  of  Port.  (Ala.)  128. 
a  note  may  dismiss  his  suit  as  to  the  ITpon  Appearince.— Or  he  may  pro- 
principal  and  proceed  to  judgment  ceed  without  process  upon  appearance 
against  the  sureties  where  they  are  of  the  defendant  by  duly  authorized 
joint  makers  and  not  indorsers.  Wil-  attorney.  Wheeler  v,  Bullard,  6  Port, 
kinson  v.  Flowers,  37  Miss.  579-  (Ala.)  352. 

Partiao  Who  might  be  Joined.— The  Does  Hot  Change  Character  of  Action.— 

statute  applies  with  respect  to  parties  The  dismissal  of  one  of  two  joint  de- 

who  might   have  been  but  were  not  fendants   from  a  suit   in   a  cause  of 

joined  as  parties.     Wooters  v.  Smith,  action  ex  contractu  docs  not  alter  the 

56  Tex.  198.  character   of  the  action  or   the   com- 

Upon  Joint  Jndgmont.—A  suit  may  be  plaint,  and  hence  even  after  such  dis- 

brought  upon  a  joint  judgment  against  missal  it  will  be  improper  to  allow  the 

joint  defendants,  as  upon  an  individual  plaintiff  to  amend  the  complaint  by  in- 

obligation  against  one  defendant  only,  serting  a  new  count  upon  a  separate 

where  the  other  codefendant  was  not  demand  against  one  of  the  defendants. 

served  in  the  original  suit;  and  a  dis-  Miller  v.  Northern  Bank,  34  Miss.  412. 
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DISMISSAL. 


on  Motion  of  FlaintUL 


tractu  ^  has  no  application  to  cases  arising  in  tort ; '  and  a  discon- 
tinuance as  to  any  part  of  the  codefendants  may  be  had  in  such 
actions,'  although  all  the  defendants  have  united  in  the  same  plea 
and  been  found  guilty  of  the  same  tort.*  The  discontinuance  is 
no  bar  to  a  recovery  of  full  damages  against  the  other  defendants,* 
and  it  may  be  taken  even  after  verdict.* 


1.  See  supra,  IV.  13.  b,  (i)  General 
Rule, 

8.  Minor  v.  Mechanics'  Bank,  i  Pet. 
(U.  S.)  87;  Callaghan  v.  Myers,  89  111. 
566;  Stainbrook  v.  Duncan,  45  111.  App. 
345;  Crincr  v.  Brewer,  13  Ark.  225; 
Craft  V,  Smith,  35  N.  J.  L.  302;  Hen- 
drickson  r.  Herbert,  38  N.  J.  L.  296; 
Sloan  V.  Herrick,  49  Vt.  327. 

In  Dyett  v,  Hyman,  129  N.  Y.  359, 
it  was  said:  ^' The  plaintiff  had  the 
right  originally  to  sue  one  or  more  of 
the  joint  wrongdoers  and  hold  them, 
at  his  option.either  severally  or  jointly; 
and  it  necessarily  follows  from  such 
right  that  he  could  at  any  time,  by 
leave  of  the  court,  discontinue  the 
action  as  to  any  or  all  of  such  defend- 
ants, as  he  should  elect." 

In  Parker  v,  Lawrence,  Hob.  70, 
trespass  was  brought  against  three, 
and  a  plea  of  not  guilty  by  one  and 
justification  by  the  others  was  de- 
murred to  by  the  plaintiff.  Pending  the 
demurrer  the  issue  of  fact  was  tried 
and  verdict  rendered  for  the  plaintiff, 
who  thereupon  discontinued  as  to  the 
other  defendants  and  took  judgment 
upon  the  verdict.  Upon  this  judgment 
error  was  brought,  and  the  contention 
was  that  the  discontinuance  as  to  the 
two  was  a  discharge  of  all,  but  the 
court  held  otherwise  and  affirmed  the 
judgment. 

Failure  to  Take  Default  Cored.— While 
it  is  proper  practice  to  take  a  default 
against  such  defendants  as  are  served 
and  do  not  appear,  and  have  the  jury 
sworn  to  try  the  issues  between  the 
plaintiff  and  such  parties  as  do  appear, 
the  failure  may  be  cured  by  a  motion 
after  verdict  to  dismiss  as  to  such  de- 
fendants as  have  not  appeared.  Stain- 
brook  V,  Duncan,  45  111.  App.  344. 

8.  Montgomery  Gas-Light  Co.  v, 
Montgomery,  etc.,  R.  Co.,  86  Ala.  379; 
Reynolds  v,  Simpkins,  67  Ala.  378; 
Criner  v.  Brewer,  13  Ark.  225;  Shields 
V.  Perkins,  2  Bibb  (Ky.)  228;  Baldwin 
V,  McKay,  41  Miss.  358;  Hardy  v. 
Thomas,  23  Miss.  544;  Allen  r.  Craig, 
13  N.  J.  L.  294;  Weakly  v.  Royer.  3 
Watts  (Pa.)  460;  U.  S.  v.  Linn,  i  How. 
(U.  S.)  104. 


*'  The  common  law  did  not  regard 
[such]  defendants  as  so  jointly  liable 
that  the  cause  could  not  proceed 
against  one  or  some  without  involving 
all  of  the  defendants.  They  were  sued 
severally  as  well  as  jointly.  They 
might  be  declared  against  severally; 
might  plead  severally,  have  separate 
trials  and  diverse  verdicts  and  judg- 
ments; and  even  upon  a  common  ver- 
dict against  all,  after  joint  declaration, 
plea,  and  trial,  the  plaintiff  might  enter 
a  nolle  prosequi  as  to  some,  and  take 
judgment  against  the  rest."  Hen- 
drickson  v,  Herbert,  38  N.  J.  L.  298. 

Failure  to  Take  Isiue.— -The  plaintiff's 
failure  entirely  to  take  issue  as  to 
the  plea  of  a  codefendant  will  be 
deemed  an  election  to  discontinue  as 
to  him.  Criner  v.  Brewer,  13  Ark. 
225. 

In  Aotioni  of  Trotpati  a  nolle  prosequi 
may  be  entered  against  some  de- 
fendants after  judgment  against  and 
satisfaction  from  the  rest.  Minor  v. 
Mechanics'   Bank,    i   Pet.  (U.  S.)  87. 

4.  Montgomery  Gas-Light  Co.  v. 
Montgomery,  etc.,  R.  Co.,  86  Ala.  379; 
Thomas  v,  Hoffman,  22  Mich.  45. 

'*  The  reason  thereof  seems  to  be 
because  these  actions  being  in  their 
nature  joint  and  several,  as  the  plain- 
tiff might  therefore  have  originally 
commenced  his  action  against  one 
only,  and  proceeded  to  judgment  and 
execution  against  him  alone,  so  he  may 
after  judgment  against  several  elect 
to  take  his  damages  against  either  of 
them;  and  upon  this  ground  it  is  that, 
where  a  jury  give  a  wrong  verdict  in 
point  of  law,  the  plaintiff  may  cure 
the  defect  in  the  verdict  by  entering  a 
nolle  prosequi  before  judgment  "  Coo- 
Icy,  J., in  Thomas  v.  Hoffman,  22  Mich. 
50. 

6.  Sloan  v.  Herrick,  49  Vt.  327. 

6.  Montgomery  Gas-Light  Co.  v. 
Montgomery,  etc.,  R.  Co.,  86  Ala.  370. 

Before  Judgment. — It  may  be  taken 
at  any  time  before  final  judgment. 
Thomas  v.  Hoffman,  22  Mich.  45. 

But  where  two  or  more  are  tried  and 
found  guilty  the  plaintiff  should  take 
a  discontinuance  against  one  before 
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d.  In  Criminal  Cases. — In  a  criminal  case  against  several  de- 
fendants the  prosecution  may  be  dismissed  as  to  some  and  judg- 
ment  rendered  against  the  rest.^ 

14.  As  to  Part  of  Claim— a.  At  Common  Law.— The  rule  at 
common  law  is  that  the  plaintiff  cannot  discontinue  part  of  his 
cause  of  action.* 

b.  Under  Modern  Practice. — A  plaintiff  is  usually  allowed 

under  modern  practice  to  withdraw  a  portion  of  his  claim,  pro- 
vided a  cause  of  action  remains  standing.' 

DiamiMal  of  a  Paragraph.— And  a  plaintiff  may  on  the  trial  dismiss 
as  to  one  of  two  paragraphs  of  a  complaint.* 


entering  a  judgment  against  the  other. 
Bell  V,  North,  4  Litt.  (Ky.)  133. 

1    Wimbish  v.  Com. ,  75  Va.  843. 

8.  Matthias  v.  Cook,  31  111.  83. 

I>efenda]it  must  Ask  fat  Sntiro  Disoon- 


missed  count.     Alexander  v,  Lupe,  ix 
Mo.  App.  597. 

By  Demandant  in  Real  Action. — A  de- 
mandant in  a  real  action  for  the  re- 
covery of  several  parcels  of  land  may 


tinaanoa. — So  where   a  plea  purports    by  leave  of  court  discontinue  as  to  one 


to  answer  a  part  of  the  declaration, 
and  really  does  answer  only  a  part, 
and  the  plaintiff  replies,  the  defendant, 
if  he  desires  a  discontinuance,  should 
ask  that  the  entire  suit  be  discon- 
tinued, not  merely  that  part  of  the 
cause  of  action  which  remains  unan- 
swered by  plea,  Matthias  v.  Cook,  31 
111.  83:  or  suffer  a  nonsuit  as  to  a  por- 


or  more  parcels  after  verdict.     Somes 
V,  Skinner,  16  Mass.  348. 

BomiMion  of  Penalty  in  Criminal  Case. 
— While  authority  to  pursue,  suspend, 
or  discontinue  prosecutions  is  confided 
to  the  state's  attorney  to  be  exercised 
at  his  discretion,  he  has  no  power  to 
remit  any  portion  of  the  penalty  pre- 
scribed by  law  for  the  commission  of 


tion  of  the  counts  set  up  in  his  plead-    an  offense,   or  enter  into  any  agree- 


ing and  retain  his  cause  of  action  as 
to  the  remainder.  South  Branch  R. 
Co.  V,  Long,  26  W.  Va.  692,  holding 
that  the  partial  nonsuit  acts  as  a  non- 
suit to  his  entire  cause  of  action. 

Constmotion  as  Betrazit. — But  where 
obviously  intended  to  be  a  retraxit,  it 
will  be  so  regarded  and  the  action  re- 
tained as  to  the  rest  of  the  counts. 
South  Branch  R.  Co.  v.  Long,  26  W. 
Va.  692. 

8.  Hale  v.  Saunders,  14  La.  Ann. 
654;  Union  Mut.  L.  Ins.  Co.  v,  Bu- 
chanan, 100  Ind.  83;  Cooper  v,  Wil- 
son, 71  Iowa  204;  Dorothy  v.  Hicks, 
63  Iowa  240;  Ballinger  v,  Davis,  29 
Iowa  512. 

In  Possessory  Action. — The  dismissal 
of  an  action  as  to  all  damages  for  the 
detention  of  the  land  up  to  the  bringing 


ment  with  the  offender  which  will 
prevent  the  collection  of  the  entire 
penalty.      State   v.    Main,    31    Conn. 

575. 

In  the  Nature  of  Amendment. — An 
order  allowing  the  withdrawal  of  a 
portion  of  the  items  constituting  the 
plaintiff's  cause  of  action  is  more  in 
the  nature  of  an  order  amending  the 
complaint  than  a  discontinuance,  and 
may  be  granted,  with  or  without  the 
payment  of  costs,  on  such  terms  as  the 
court  may  deem  just,  and  without  no- 
tice of  motion  to  defendant.  Latimer 
V.  Sullivan,  37  S.  Car.  120. 

4.  Reynolds  v.  Linard,  95  Ind.  48, 
holding  that  on  such  dismissal  he  may 
withdraw  all  evidence  concerning  only 
that  paragraph. 

As  to  One  Connt. — A  nonsuit  mav  be 


of  the  suit  in  a  possessory  action  dis-     taken  as  to  one  count  0/  a  plaintiff's 


misses  the  whole  claim  for  rent  and 
leives  the  suit  for  naked  possession 
only.  Shean  v,  Cunningham,  6  Bush 
<Ky.)  125. 

Diimiised  Count  oannot  be  Beinstated. 
— And  where  dismissed,  plaintiff  can- 
not, after  submission  of  the  cause  and 
under  leave  to  amend  the  petition  to 
conform  to  the  proofs,  so  amend  as  to 
raise  the  issue  made  under   the   dis- 


6  Encyc.  PI.  &  Pr.— 55. 


pleading,  and  the  trial  may  proceed  on 
the  others  in  the  usual  manner.  Pack- 
ard V.  HiH,  7  Cow.  (N.  Y.)  489. 

Connt  Setting  up  Separate  Cause  of  Ae- 
tion. — A  plaintiff  in  an  equitable  ac- 
tion was  held  properly  allowed  to  dis- 
miss a  count  in  his  petition  seeking 
the  settlement  of  a  partnership  in 
personal  property  where  another  count 
sought  the  cancellation  of  a  deed  on 
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After  Set-ofT  TUtd. — A  Statutory  prohibition  of  a  discontinuance 
after  the  filing  of  a  set-off  does  not  prevent  the  plaintiff  from 
withdrawing  certain  items  of  his  claim  from  the  consideration  of 
the  court  and  jury.* 

QonMlidfttlfn  «C  8«par»tft  tait*. — And  where  several  separate  suits  are 
consolidated  into  a  single  suit  the  plaintiff  may  be  allowed  to 
discontinue  as  to  part  of  the  original  causes  of  action.* 

16.  Dumistal  of  Plea  by  Defendant  when  Begaxded  as  Plaintiff— 
80t-oif  or  Comntwolaim. — The  same  principle  that  permits  a  plaintiff 
to  discontinue  as  to  part  of  his  daim  applies  to  the  dismissal  of  a 
set-off  or  counterclaim  by  the  defendant.' 

16.  To  What  Tribunals  the  Eight  Extends — in  General. — The  rule 
that  a  plaintiff  may  voluntarily  terminate  his  cause  under  proper 
conditions  extends  generally  to  all  legal  tribunals.^ 

•pedal  Ftoetediagt. — It  applies  to  special  proceedings.* 

infMrler  Cenrtt. — ^And  to  actions  brought  m  courts  of  justices  of 
the  peace.* 

the  ground  of  fraud..      HoUiway  v.  at  the  time  of  such  withdrawal,  if  they 

HoUiway,  77  Mo.  392,  are  a  proper  subject  of  set-off. 

lefere  Heansi^. — But  a  cooiplaiaaot  S.  Young  v.  Grand  Trunk   R.  Co.» 

canoot  before  the  hearing  dismiss  his  10  Biss.  (U.  S.)  550. 

bill  in  part  and  proceed  with  the  re*  AfEMtiag  Sight  ef  AppeaL— And  the 

maiader.      Camden,  etc.»  R.   Co.   v.  fact  that  the  amount  involved  in  the 

Stewart,  19  N.  J.  Eq.  69^  consolidated  suit  might  allow  the  de- 

Bnla    Strietly  CoartraM. — In    Texas  fendant  the   right  of  appeal  cannot 

the  court  will  construe  the  rule  with  prevent  the  plaintiff  from  discontinn- 

great  stringency  so  as  to  avoid  a  mul*  ing  as  to  one  or  more  of  the  original 

tiplicity  of  actions.     Johnson  v.  Mur-  causes  so  as  to  bring  the  amount  in- 

phy,   17    Tex.    218,   where   the   court  volved  below  what  was  necessary  to 

said:    ^' Under  the  excepcicci,  where  allow   an  appeaL     Young    v.   Grand 

the  &rst  suit  was  brought  for  two  dia-  Trunk  R.  Co.»  10  Biaa.  (U.  S.)  5501 

tinct  articles,  a  party,  for  sufficient  8.  Crain  v.  Hilligross,  si   Ind.  210. 

reason,  may  discontinue  as  to  one,  Ajsssittiut  of  Damages  agiinsl  War- 

and  may  afterwards  sue   in  another  raalMS^ — Where  defendant  recovered 

action  for  the  article  not  tried  in  the  judgssent  over  against  his  warrantors, 

former  suit.     It  is,  however,  believed  on  the  case  being  remanded  to  assess 

that  this  exception  should  be  allowed  the  damages  against    the    latter  be 

with  great  caution,  because  the  prac-  may    dismiss     the  suit,   as    he  then 

tice  of  allowing  a  party  to  split  up  the  assumes   the    position    of     plaintiff. 

grounds  or  items  of  his  demand,  and  Broussard  v.  Dnhamel,  4  La.  566. 

bring  different  suits,  when  all  might  4.  See  the  following  notes, 

have  been  included  in  one,  is  not  to  be  6.  Corbin  v.  Cedar  Rapids  R.  Co., 

tolerated."  66  Iowa  74:  Mississtppt  Cent.  R.  Co. 

On  Special  Count.— A  judgment  ren*  v.    Beatty,   55   Miss.  668;  Corbin   v. 

dered  on    a   special  count  without  a  Cedar  Rapids  R.  Co.,  66  Iowa  73. 

discontinuance  on  the  money  counts  Highway   ProeaediBga  may  be  With- 

is  not  erroneous.     Soria  v.  Planters'  dtawn  until  the  commissioners  have 

Bank,  3  How.  (Miss.)  46.  drawn  up  and  signed  the  report  and 

1.  Busch   v.    Jones,  94   Mich.    323,  presented  it  to  the  court  or  the  clerk 

holding  that  the  items  so  withdrawn  of  the  court,  or  to  the  parties  or  their 

are  not  r^j  oi^Wi^tVa/tf  although  a  judg-  counsel.     West  v,  Tolland,^  Conn, 

ment  be  rendered  in  favoc  of  the  de-  133. 

fendant  on  the  remaining  items,  and  CopiwiiatLtta  PraesaiJngm. — See  ar^ 

that  the  items  withdrawn  may  be  set  ticle  Eminjcnt  Dowjim. 

off  by  the  plaintiff,  in  a  suit  pending  6.  Kuhn  v.  Bone,  to  Iowa  39s. 

agaiaot  him  in  favor  oi  the  defendant  Aftn  AppauL— In  IlHnms  a  pfaintiff 
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In  Probate  Conrti.--And  to  cases  pending  in  probate  courts.^ 

Aetlon  to  EiUbliih  a  Will. — But  where  the  validity  of  a  will  offered 
for  probate  is  contested,  a  plaintiff  cannot  take  a  voluntary  non- 
suit •  or  dismissal,'  and  the  court  must  take  the  proof  and 
establish  or  reject  the  will.* 

Appellate  Conrto. — The  right  of  the  plaintiff  to  take  a  nonsuit*  or  a 
dismissal  of  his  suit  extends  to  the  appellate  court  on  appeal 
from  a  decision  of  a  magistrate  and*  trial  de  novo.^ 

Writ  of  Error. — So  a  plaintiff  may  discontinue  a  writ  of  error  at 
his  option  before  filing  the  record.'' 

is  held  authorized  to  dismiss  his  suit  lies  with  the  contestants  to  defeat  the 
before  a  justice  of  the  peace,  even  whole  proceeding  by  a  voluntary  non- 
after  an  appeal  has  been  taken  to  an  suit  or  dismissal.  In  my  view  every 
intermediate  court  on  a  judgment  consideration  of  public  policy  .is 
rendered  below  for  the  defendant,  against  the  allowance  of  such  claim. 
Shaffer  v.  Currier.  13  111.  667.  It  is  opposed  to  the  authorities  and 

1.  Banks  v.  Ubl,  6  Neb.  145.  in  conflict  with  the  policy  and  nature 

2.  McMahon  v,  McMahon,  100  Mo.  of  probate  proceedings  of  this  char- 
98 ;  Benoist  v*  Murrin,  48  Mo.  48  :  acter.  It  has  repeatedly  been  held 
Roberts  z/.  Trawick,  13  Ala.  82;  St.  that  the  propounders  of  a  will-— those 
John's  Lodge  v,  Callender,  4  Iced.  (N.  in  the  affirmative-*>cannot  take  a  non* 
Car.)  335;  Whitfield  v.  Hurst,  9  Ired,  suit;  that  it  is  the  right  of  the  contest- 
(N.  Car.)  170;  Hutson  v.  Sawyer,  104  ants  in  such  cases  to  insist  on  a 
N.  Car.  I.  verdict." 

In  St.  John's  Lodge  v.  Callender,  4  After  Appeal, --And  the  same  rule 
Ired.  (N.  Car.)  342,  it  was  said  by  controls  the  disposition  of  a  case 
Ruffin,  C.J.:  '*We  are  not  sure  that  after  the  contest  has  been  transferred 
we  understand  what  was  meant  by  the  to  the  Circuit  Court,  lienoist  v,  Mur* 
appellants'  asking   leave    to  suffer  a     rin,  48  Mo.  48. 

nonsuit,  as  the   term   is    not  appro-        3.  McMahon  v.  McMahon,  100  Mo. 
priate   to   proceedings   in  a  court   of    98;    Benoist  v,    Murrin,   48   Mo.  48: 
probate.    But  from  analogy  to  actions    Jackson  r.  Hardin,  83  Mo.  175. 
at  law  we  suppose  the  object  was  to        4.  McMahon  v.McMahon, 100  M0.98. 
withdraw   from    the   court    before  a        Contra  in  Vew  York. — In  New  York 
verdict   was   rendered    on   the  issue    a  surrogate  or  probate    judge    may 
devisavit  vel  nan,  so  as  to  prevent  the    allow  the  proponent  of  a  will  to  with- 
delivery  of  a  verdict  and  leave   the    draw  the   same  and   discontinue   the 
party  at  liberty  to  institute  another    proceedings.      Heermans    v.    Hill,   2 
proceeding  of  the  same  kind.     If  so,     Hun  (N.   Y.)  409;  Thomas  v,  Tanner» 
we  think  it  inconsistent  with  a  pro-    6  T.  B.  Mon.  (Ky.)  55. 
ceeding  of  this  sort  and  contrary  to        f.  Lee  r.  Kaiser,  80  Mo.  431;  Hold* 
the  nature  of  the  jurisdiction  of  the     ridge  v.  Marsh,  28  Mo.  App.  283. 
court   of    probate.      The    instrument        6.  Lee  v.  Kaiser,  80  Mo.  431;  Tur- 
propounded  is  always   brought  into     ner  v,  Northcut,  9  Mo.  252;  Moore  v. 
court  in   the   first  instance,  and   the    Otis,  18  Mo.  118;  Carroll  ton  z^.  Rhom* 
jurisdiction  is  in  rem.     The   inquiry    berg,  78  Mo.  547:  Fallman  v,  Gilman^ 
is  whether  the   party  deceased   died    i  Minn.  179. 

testate  or  intestate,  and  if  the  former,  YaoaUon  of  Jndgmont.— The  effect  of 
whether  the  script  propounded  be  his  such  dismissal  is  to  vacate  entirely 
will  or  a  part  of  it,  or  not.  When  the  judgment  of  the  magistrate,  so 
once  regularly  raised,  the  court  must  that  it  constitutes  no  bar  to  anothet 
pronounce  on  those  questions, without  action.  Lee  v,  KaLser,  80  Mo.  431. 
reference  to  the  presence  of  this  or  The  Failure  to  Enter  an  Appeal  by 
that  person."  either  party  will  not  operate  as  a  dis- 

And  in  Benoist  v,  Murrio,  48  Mo.     continuance.  Love  v,  Estes,  6  Vt.  286; 
54,  it  was  said:  "  The  Question  here     Bates  v.  Kimball,  2  D.  Chip.  (Vt.)  83; 
iS'-all  the  requisite  parties  bein^  be-    Probate  Court  v,  Glecd,  35  Vt.  24. 
fore  the  court,  and  every  preliminary        7.  Vandyke  v,  Tenbroke,  i  N.  J.  L. 
step  having  been  taken — whether  it    144.    See  also  article  Error,  Writ  of. 

867  Volume  VI. 


LMTe  of  Court  and  JB&trj.  DISMISSAL.  Leave  of  Court. 

V.  Lbays  or  CouBT  AVD  Ehtbt— 1.  Leave  of  Court— a.  In  Gen- 

ERAL. — The  rule  which  is  broadly  stated  in  the  cases,  that  the 
plaintiff  has  an  absolute  right  to  control  the  termination  of  his 
suit,^  is  misleading,  and  he  has  never  an  absolute  right  to  dis- 
continue it  except  where  the  right  is  given  by  the  express  terms 
of  a  statute.*  In  the  absence  of  such  statute,  the  right  is  really 
founded,  in  the  last  analysis,  upon  the  express  or  implied  leave 
of  court.' 

b.  Under  Common-law  Practice. — Under  English  common- 
law  practice  a  motion  is  first  made  to  obtain  leave ;  ^  and  where  a 
discontinuance  is  taken  without  the  formality  of  an  application, 
it  is  subject  to  be  withdrawn  and  the  implication  of  leave  rebutted 
on  good  cause  shown. ^ 

c.  Under  Code  Procedure — (i)  Order  and  Service  There- 
of— In  General. — Under  code  procedure  there  can  be  no  valid 
discontinuance  without  an   order  of  court  *  and  a  legal   service 

1.  Carpentier  v,  Wilson,  14  Abb.  N.  practice  is  to  enter  it  without  the  for- 

Cas.  (N.  Y.  Supreme  Ct.)  loi;  Cooke  mality  of  an  application,  but  subject 

V,  Beach,  25  How.  Pr.  (N.  Y.  Supreme  to  the  power  of  the  court  to  strike  it 

Ct.)  356;  Oaksmith  v.  Sutherland,   i  off  upon  cause  shown.    The  act,  where 

Hilt.  (N.  Y.)  265;  Furman  v,  Furman,  the  propriety  of  it  is  contested,  must 

12  Hun  (N.  Y.)  441.  in  one  shape  or  the  other  have  sanc> 

9.  Sheedy  f'.  McMurtry.  44  Neb.  499.  tion  of  the  court.    As  the  court  would 

In  Bhode  Island  any  action   which  have  allowed  the  discontinuance  if  it 

the    plaintiff    may   discontinue  as    of  had  formally  been  applied  for,  there 

course,  may  be  discontinued  by  him  at  is  no  reason  why  it  should  be  stricken 

any  time  after  the  return  of  the  writ  off."     Root  v.  Frear,  11  Pa.  Co.  Ct. 

by  simply  filing  with  the  clerk,  either  Rep.  342. 

in  term  time  or  vacation,  the  notice        Before  Verdict  at  Common  Law. — When 
prescribed  by  Gen.  Stat.  R.  I.,  c.  200.  taken  before  verdict  is  returned,  leave 
De  Wolf  V,  A.  &  W.  Sprague  Mifg.  Co.,  is  usually  implied  and  no  express  ap- 
12  R.  I.  133.  plication  to  the  court  is  required.    La- 
in Wiseoniin,  however,  it  was  said  croix  v.  Macquart.  i  Miles  (Pa.)  159, 
that  as  the  plaintiff  has  an  absolute  explaining  that    Mechanics'    Bank  v, 
right   to   discontinue   or  dismiss   his  Fisher,  i  Rawle  (Pa.)  343,  and  Broom 
suit  seasonably,  he  might  proceed  to  v.  Fox,  2  Yeates  (Pa.)  530,  and  Pollock 
do  so  although  the  court  had  expressly  v.   Hall,  3  Yeates  (Pa.)  42,   refer  to 
denied  his  application  for  leave  todis-  implied,  not  express,  leave,  the  court 
continue.     Noble  «/.  Strachan,  32  Wis.  stating  that:    '*It  is  plain,  however, 
314;  Bertschy  v,  McLeod,  32  Wis.  205.  from   an   examination   of    the   whole 
8.  Schuylkill  Bank  v.  Macalester,  6  scope  of  these  opinions,  that  it  was 
W.  &  S.  (Pa.)  147;    Furman  v.  Fur-  not  intended  to  impugn  the  practice  of 
man,  12  Hun  (N.  Y.)  441;   Geenia  v,  entering  discontinuances  in  the   pro- 
Keah,  66  Barb.  (N.  Y.)  245;  Fifield  v.  thonotary*s  office  without  application 
Brown,  2  Cow.  (N.  Y.)  503.  to  the  court,  but  merely  to  assert  the 
Out  of  Court. — A  party  cannot,  unless  right  of  the  court  to  set  aside  a  discon- 
a  statute  so  provides,  discontinue   a  /f»»a»r^j^^»/^rr</ if  the  circumstances 
suit  out  of  court  without  the  consent  under  which  it  wis  entered  were  such 
of  the  other  party  although  costs  are  as  rendered  it  manifestly  unjust  and 
tendered   with   the   notice  of  discon-  injurious  to  the  defend  11.   ' 
tinuance.    Jenneyr.  Glynn,  12  Vt.  480.         6.  Carleton  v,  Darcy,  75  N.  Y.  375; 
4.  Schuylkill  Bank  v.  Macalester,  6  Bishop  v.  Bishop.  7  Robt.  (N.  Y.)  194; 
W.  &  S.  (Pa.)  147.  Trow  Printing,  etc.,  Co.  v.  New  York 
6.  Schuylkill  Bank  v.  Macalester,  6  Book-Binding  Co.,  16  Civ.  Pro.  Rep. 
W.  &  S.  (Pa.)  147.  (N.  Y.  City  Ct.)  120;  Averill  v.  Patter- 
Withont   Formal  Applieation. — **  The  son,  10  N.  Y.  500;  Schenck  v,  Fancher, 
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of  it  on  the  adverse  party.^ 

Berrieo  of  %  Xere  Votioe  of  the  discontinuance,  on  the  adverse  party, 
is  wholly  insufficient.* 

(2)  Ex  Parte  Order. — While  as  a  general    rule  the  plain tiflF 

may  enter  the  order  ex  parte  on  payment  of  costs,'  and  the  cause 

will  thereby  be  discontinued  upon  due  service,*  the  order  is 
nevertheless  still  within   the  control  of  the  court,*  and  may  be 

14  How.  Pr.  (N.  Y.  Supreme  Ct.)  95;  mons  issued  in  a  second  action  does 

Weigan  v.  Held,  3  Abb.  Pr.  (N.  Y.  C.  not  operate  to  discontinue  a  prior  ac- 

Pl.)  462;  Wormer  v,  Canovan,  7  Lans.  tion.    Trow  Printing,  etc.,  Co.  v.  New 

(N.    Y.)   36;   Wilder  v,   Boynton,   63  York  Book-Binding  Co.,  16  Civ.  Pro. 

Barb.  (N.  Y.)  547-  Rep.  (N.  Y.  City  Ct.)  120. 

In  Averill  v.  Patterson,  10  N.  Y.  503,  Insuffioient  Entry.— The  mere  entry 

it  was  said:  *' The  long-settled  practice  of  the  word  **  discontinuance"  on  a 

of  entering  rules  of  discontinuance  is  special-term  clerk's  day  calendar  does 

certainly  consistent  with  the  practice  not   show   a   discontinuance,  since  it 

under  the  code  of  procedure;  and  the  shows   no  order  or  direction  of   the 

continuance  of  the  practice  js,  it  seems  court.     Ringle  v,  Wallis  Iron  Works, 

to  me,  preserved  in  the  most  explicit  85  Hun  (N.  Y.)  279. 

terms    by  the    469th   section   of    the  Constmotion  of  Order.  —An  order  stat- 

code  and  the  90th  rule  of  the  Supreme  ing  that  *'  this  cause  does  stand  dis- 

Court.     Such  is  the  construction  put  continued,"  followed  by  instruction  to 

upon  this  section  and  this  rule  by  the  the  clerk   to  enter   **such   discontin- 

Supreme  Court  in  Bedell  v.  Powell,  uance,"  amounts  to  nothing  more  than 

13  Barb.  (N.  Y.)  183.     There  is  very  a  voluntary  discontinuance  of  the  ac- 

great  fitness  in  this  practice;  the  dis-  tion  where   made   on   motion   of   the 

continuing  of  a  suit  by  the  bare  ser-  plaintiff.     Dunham  v.   Carson,  37   S. 

vice,  upon  the  party  or  his  attorney,  of  Car.  269. 

a  notice,  is  certainly  very  loose  and  When  Formal  Order  Kot  Required. — 

dangerous  practice  to  sanction.     The  The  entry  of  a  formal  order  of  discon- 

notice  may  be  lost;  indeed,  it  is  known  tinuance  is  not  always  required  to  ef- 

that  such  notices  are  seldom  preserved  fectuate  it.    Juneau  County  v.  Hooker, 

with  any  degree  of  care,  and  a  judg-  67  Wis.  322. 

ment  may  be  obtained  by  the  plaintiff  Annonncement  in  Open  Court. — An  an- 
after  service  of  such  notice,  and  the  nouncement  of  the  voluntary  discon- 
defendant  know  nothing  of  it.  If,  in  tinuance  in  open  court,  followed  by 
such  case,  the  defendant  should  chance  an  entry  on  the  minutes  of  the  clerk, 
to  die  before  the  plaintiff  seeks  to  en-  may  be  sufficient.  Juneau  County  v. 
force  his  judgment,  I  do  not  see  how.  Hooker.  67  Wis.  322:  Spaulding  v, 
under  ordinary  circumstances,  his  per-  Milwaukee,  etc.,  R.  Co.,  12  Wis.  607  ; 
sonal  representatives  could  resist  his  Peterson  v.  State,  45  Wis.  535. 
claim.  There  is  no  hardship  in  re-  On  Failnre  to  Plead.— Where  the  de- 
quiring  the  plaintiff  to  enter  an  order  fendant  has  failed  to  plead,  an  ex 
when  he  desires  to  discontinue  his  parte  order  may  be  entered  without 
action,  and  then  the  records  of  the  leave  of  court.  Schenck  v.  Fancher, 
court  will  always  show  the  fact;  it  14  How.  Pr.  (N.  Y.  Supreme  Ct.)  95. 
will  close  the  door  against  frauds,  and  1.  Trow  Printing,  etc.,  Co.  v.  New 
will  leave  no  opportunity  for  dispute  York  Book- Binding  Co.,  16  Civ.  Pro. 
between  the  parties."  Rep.  (N.  Y.  City  Ct.)  120;  Schenck  v. 

**  A  Pending  Suit"  nntil  Order  of  Die-  Fancher,  14  How.  Pr.  (N.  Y.  Supreme 

eontinnance. — A   suit    is   not   discon-  Ct.)  95.     See   also    article   Another 

tinued,  so  as  to  cease  to  be  an  obstacle  Suit  Pending,  vol.  i,  p.  756. 

to  a  subsequent  suit  for  the  same  cause  2.  Bishop  v.  Bishop.  7  Robt.  (N.  Y.) 

of  action,  until  it  is  terminated  by  some  194;  Averill  v,  Patterson,  10  N.  Y.  503. 

judicial  declaration  to  that  effect.    See  8.  Carleton    v,    Darcy,    75    N.    Y. 

article  Another  Suit  Pending,  vol.  375. 

I,  p.  756.  4.  Carleton    v.    Darcy,    75    N.     Y. 

By  Indonement  on  Summons. — Accord-  375. 

togIy»  a  mere  indorsement  on  a  sum-  6.  Carleton    v,    Darcy,    75    N.    Y. 
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vacated  if  the  interests  of  justice  require  it.^ 

(3)  Leave  Discretionary. — ^fnGe&cnl. — The  court  exercises  un- 
der every  form  of  procedure  a  latent  discretion  in  the  allowance 
or  denial  of  a  voluntary  termination  of  the  suit  by  the  plaintiff.^ 

Biferetioii,  How  EzAcdMd, — But  the  discretion  cannot  be  used  arbi- 
trarily or  in  defiance  of  the  rights  of  the  plaintiflf.*  Where  the 
discontinuance  would  be  inequitable  it  may  be  denied  altogether,^ 

376,  where  Justice  Folger  said;  "That        In  DiTorte    Oiiw. — See    article  Di- 
order,  whether  ex  parte  or  on  motion,    vorcv. 

must  be  an  order  of  the  court  and,  as  Aftor  EtfiuroBM  aad  Bepoft. — After 
its  order,  within  its  control.  It  is  true*  an  agreement  to  refer  a  cause,  a  dis- 
as  a  general  rule,  that  a  plaintifif  may,  closure  and  hearing  before  referees, 
upon  the  payment  of  the  costs  of  the  and  an  opinion  expressed  or  intimated 
defendant,  enter  an  order  of  discon-  by  them  upon  the  merits,  a  discontina- 
tinuance  of  the  action  and  give  notice 
thereof,  and  that  the  cause  will  be 
thereby  discontinued.  Yet  the  court 
has  always  kept  and  exercised  the 
right  to  control  such  an  order,  as  well 
as  any  other  order  put  upon  its  rec- 
ords.    And  where  circumstances  have 


ance  will  be  allowed  only  lor  very 
forcible  reasons.  Pollock  v.  HaU,  4 
Dall.  (Pa.) 222. 

8.  Matter  of  Butler's  Petition,  lor 
N.  Y.  307;  Winans  v.  Winans,  124  N. 
Y.  140.  See  supra  ^  IV.  6,  When  a  Val- 
untary  Termination  cannot  he  Nad ^  and 


existed  which  have  made  it  inequita-     the  subdivisions  thereof. 


ble  that  the  plaintiff  should,  of  his 
own  head  and  without  terms,  discon* 
tinue  his  action,  they  have  refused  his 
motion  to  do  so  altogether,  or  except 
on  terms;  or  when  he  has  entered  an 
order  ex  parte ^  have  opened  it,  and 
made  it  conform  to  what  was  proper 
under  the  circumstances." 
1.  Carleton    v.    Darcy,    75    N.    Y. 

375. 


Abue  of  Discr8llsB.->Wbere  no  right 
or  interest  of  the  defendant  is  im- 
paired, a  denial  of  the  application  wUl 
be  reversed  as  an  abuse  of  discretion. 
Matter  of  Butler's  Petition,  loi  N.  Y. 
307;  Winans  v.  Winans,  124  N.  Y.  140; 
Parker  v.  Commercial  Telegram  Co. 
(Supreme    Ct.),    3    N.    Y.    St.    Rep. 

174. 

The  Reasons  Actuating  ihe  Plaintiff 


8.  Means  v,  Welles,  12  Met.  (Mass.)    are  of  no  concern  to  the  courL     Mat* 


356;  Newark  v.  Newark,  22  Mich. 
292;  Sheedy  v,  McMurtry.  44  Neb. 
499;  Young  V,  Bush,  36  How.  Pr. 
(N.  Y  )  Super.  Ct.  240;  Furman  v.  Fur- 
man,  12  Hun  (N.  Y.)  441;  Crosby  v. 


ter  of  Butler's  Petition,  loi  N.  Y.  309, 
where  the  court  said:  "A  party 
should  no  nK>re  be  compelled  to  con- 
tinue a  litigation  than  to  commence 
one,  except  where  substantial  rights 


Fitzpatrick,  23  N.  Y.  Wkly.  Dig.  35;  of  other  parties  have  accrued  and  in- 
Young  v.  Bush,  36  How.  Pr.  (N.Y.  Su-  justice  will  be  done  to  them  by  per- 
preme  Ct.)  240;  Cooke  v.  Beach,  25  mitting  the  discontinuance.  In  such  a 
How.  Pr.  (N.  Y.  Supreme  Ct.)  358;  case,  through  the  control  which  the 
Payne  v.  Grant.  7  W.  N.  C.  (Pa.)  406;  court  exercises  over  the  entry  of  the 
Hall  V,  Vanderpool,   156   Pa.  St.  152;  order,  there  is  discretion  to  refuse  ; 


but  where  there  are  no  such  facts,  and 
nothing  appears  to  show  a  violation  of 
the  right  or  interest  of  the  adverse 
party,  the  plaintiff  may  discontinue. 


Davis  V.   Sharpe,  5    W.   N.  C.  (Pa.) 
404. 

*'  We  think  that  the  existence  of  the 
right  of  a  plaintiff  to  dismiss  at  any 

time  during  the  pendency  of  a  cause,  as  and  a  refusal  of  leave  becomes  merely 

a  general  proposition,  must  be  quail-  arbitrary  and  without  any  basis  upon 

fied,  and  is  not  absolute  in  the  sense  which  discretion  can  exist." 

that  it  takes  the  subject  without  the  Refusal  to  Ssoogaias  AgrMmsnt. — The 

control  of  the  court  in  which  the  cause  court    may    refuse    to    recognize   an 

is  pending,  so  that  it  cannot,  within  agreement  of  discontinuance,  but  its 

its  discretion,  impose  the  condition  of  refusal  to  make  the  rule  to  discontinue 

the  payment    of  costs  as   obligatory  absolute   cannot  be  reviewed  by  the 

and  precedent  to  a  dismissal  of   the  Supreme  Court.     Bach  v,   Burke.  14X 

action."      Sheedy    v,    McMurtry,    44  Pa.  St.  649. 

Neb.  502.  4.  Carleton  v.  Ducy,  75  N.  Y.  375; 
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or  granted  only  on  equitable  terms.^ 

Under  code  procedure  an  order  of  discontinuance  is  allowed 
of  course  where  under  the  old  practice  a  rule  or  order  might  be 
entered  as  of  course.* 

d.  Dismissals. — The  dismissal  of  a  cause  in  chancery,  or  under 
equity  practice  in  code  states,  cannot   be  had   until  ordered  or 

approved  by  the  court,'  except,  of  course,  where  it  is  allowed  by 

Learned  v,  Tillotson,  48  N.  Y.  Super.  Bad  Faith. — Where  the  plaintiff  acts 

Ct.  239.  in  bad  faith  in  the  progress  of  the  cause 

Prinoiplo   of  Beoliiono.  —  The    cases  the    discontinuance    will    be  denied, 

cited    support    the    right    to    refuse  Wilder  v»   Boynton,  63  Barb.  (N.  Y.) 

wheaever  circumstances  exist  which  547. 

afford    a    basis    for    the   exercise    of  After  PlaintifTi  Flight  firom  State. — 

legal   discretion,  and   in   those  cases  Where  the  trial,  after  plaintiff's  fail- 

the  court  has  but  to  consider  whether  ure  of  proof,  is  suspended  at  plaintiff's 

anything  has  occurred  since  the  com-  request,  to  allow  a  negotiation  for  set- 

mencement  of  the  action  which  would  tlement,   and  the   plaintiff  on  failure 

so  far  prejudice  the  defendant's  inter-  thereof  departs  from  the  state  to  avoid 

est  in  the  event  of  a  discontinuance  as  suit   by  the   defendant,  an  ex  parte 

to  require  a  denial.     Winans  v,  Wi-  order  discontinuing   the  proceedings 

nans,  124  N.  Y.  140.  without    leave    of  court  will  be  set 

In  ^ectment  Aotlon. — Plaintiff  recov-  aside.     Wilder  v.  Boynton,  63  Barb, 

ered  judgment  in  an  action  of  eject-  (N.  Y.)  547. 

ment  and  was  put  in  possession  of  the  1.  M'Keuster  fr.  Van  Zandt,  i  Wend, 

premises.     Defendant  paid  the  costs  (N.  Y.)  13;  Huntington  v.  Fork  son,  7 

and  took  a  new  trial  under  the  statute.  Hill  (N.  Y.)  195;    Carleton  v,  Darcy, 

Thereupon  the  plaintiff,  still  retaining  75  N.  Y.   375;  Sheedy  ».  McMurtry, 

possession,  moved  for  leave  todiscon-  44  Neb.  499. 

tinuance  on  payment  of  costs,  and  it  8.  Bishop  v.  Bishop,  7  Robt.  (N.  Y.) 

was  held  that  the  motion  was  properly  194. 

denied.     Carleton  v,  Darcy,  75  N.  Y.  8.  McLain  v»  Draper,  X09  Ind.  556; 

375.  Breese  v,  Allen,  12  Ind.  426;  Van  Pelt 

Whororer the  Dofondant would Loso  His  v.  Hurt,  93  Ga.   656;  Oberlander  9. 

Bomedy  the  discontinuance  will  be  de-  Confrey,  38  Kan.  463;  Allen  v.  Dod* 

nied.     Rees  v.  Van   Patten,  13  How.  son,  39  Kan.  226;  Smith-Frazer  Boot 

Pr.  (N.  Y.  Supreme  Ct.)  258.     j  &  Shoe  Co.    v,  Derse,  41    Kan.  150; 

Statute  of  Limitations, — So  an  order  Sharpe  v,  Allen,  ii  Lea  (Tenn.)  521; 

discontinuing  the  suit   has  been   re-  American   Zylonite   Co.    v.  Celluloid 

fused  where  a  counterclaim  has  been  Mfg.  Co.,  32  Fed.  Rep.  809;  Conner  v. 

set   up  against  which  the  statute  of  Drake,  i  Ohio  St.  170. 

limitations  would  be  a  bar  if  the  suit  In  McLain  v.  Draper,  109  Ind.  558, 

were  discontinued.  Van  Alen  t'.  Scher-  it  was  said:  "It  is  suiBcient  for  us  to 

merhorn,  14  How.  Pr.  (N.  Y.  Supreme  declare  that  where  the  parties  know, 

Ct.)  287;   Bradford    v.   Andrews,   20  as  matter  of  law,  that  third  persons 

Ohio  St.  221.  may  acquire  rights  under  a  pending 

Contest  of  Will. — The  plaintiff's  right  action,  it  cannot  be  dismissed  during 

to  dismiss  a  proceeding  contesting  a  term,  so  as  to  affect  the  rights  of  those 

will  was  refused  in  a  case  where  the  parties,  without  an  order.  ♦    ♦    ♦    if 

defendant  in  his  answer  joined  in  the  the  third   person   had   notice  of  the 

prayer  that  the  will  be  set  aside  as  agreement  to  dismiss,   it   is  possible 

invalid.    The  court  said  :  *'  If  counsel  that    the  order  of  the  court  subse* 

are  right  in  claiming  that  the  plaintiff  quently   entered  confirming  the  dis« 

can,  at  any  time,  withdraw  the  whole  missal  would  bind  him." 

case  by  dismissing  hfs  petition,  then  So    in   Oberlander   v.   Confrey,   38 

no    defendant  in   the   action   is    safe  Kan.  464,  it  was   said?  '* Dismissals 

againstthestatuteof  limitations,  with-  under  the  Civil  Code  (article  17)  are 

out  commencing  a  separate  and  inde-  judgments,  which  neither  of  the  par* 

pendent    proceeding.'*      Bradford   v,  ties,  nor  the  clerk,  oor  all  together, 

Andrews,  20  Ohio  St.  221.  but  only  the  court,  can  render." 
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Lmt«  of  Court  and  Entry.  DISMISSAL.  Sntry  of  Ordor. 

Statute  without  application  to  the  court.^ 

e.  Discontinuance,  etc.,  at  Instance  of  Defendant.— 

The  general  rule  requiring  leave  and  order  of  court  of  course 
applies  even  more  strongly  to  a  dismissal  or  discontinuance  on 
the  initiative  of  the  defendant,'  which  is  not  effective  until  a  mo- 
tion has  been  duly  made  and  granted  by  the  court  and  the  order 
thereon  entered.* 

/.  Time  when  Order  Takes  Effect. — The  order  takes 
effect  from  the  time  of  service  thereof.* 

2.  Entry  of  Order — Ai  a  General  Seqnirement. — The  judgment  order 
or  decree  dismissing  or  discontinuing  the  cause  must  be  en- 
tered by  the  clerk  in  order  to  terminate  the  control  of  the 
court  over  the  cause;*  and  until  such  entry  the  court  retains 

Order  to  Stand  DiimlMed. — An  order  and  the  husband  sought  to  take  ad- 

that  the  plaintiff  perform  a  certain  act  vantage  of  the  omission  and  have  the 

or  the  action  stand  dismissed  is  not  second    subpoena    quashed.     It    was 

self-executing,  and  the  action  contin-  held  that  the  entry  should  be  allowed 

ues  on  the  docket  until  dismissed  by  nunc  pro  tunc, 

the   court.     Springfield,   etc.,   Co.    v.  6.  Acock    v,  Halsey,  90    Cal.  215; 

Western  R.  Constr.  Co.,  49  Ohio  St.  Page   v,    Superior  Ct.,  76  Cal.    372; 

681.  Page  V,  Page,  77  Cal.  83  ;  Barnes  v. 

Entry  on  Appearance  Book. — The  mere  Barnes,  95  Cal.   171  ;  Rochat  v.  Gee, 

entry  of  dismissal  by  plaintiff,  on  the  91    Cal.    355.     See,   however,    infra, 

appearance  book,  is  insufficient.     Al-  IX.  Implied  Dismissals, 

len  V.  Dodson,  39  Kan.  220.  In   Jnstioe  Court. — A    writ  of    man- 

1.  In  Vacation. — A  written  agreement  date  will  issue  to  compel  a  justice  of 
or  notice  of  dismissal  may  be  sufficient  the  peace  to  enter  a  judgment  of  dis- 
without  an  order  of  court  where  it  is  continuance.  Anderson  v,  Pennie,  32 
filed  with  the  clerk  in  vacation  in  ac-  Cal.  265. 

cordance  with  a   statute.     McLain  v,  Befasal  to  Strike    oif   the    Do^et.^ 

Draper,    109   Ind.    556;    St.    John    v.  Where  the  court  refuses  to  strike  from 

Hardwick,  17  Ind.  t8o.  the  docket  a  cause  which  has   been 

In  il/tjj<'f/ri  a  dismissal  by  plaintiff's  discontinued    by  the   neglect  of    the 

order  to  the  clerk  in  vacation  does  not  plaintiff   to    prosecute,   a    mandamus 

take   effect  as   a  judgment  until  the  may  properly  issue  commanding  him 

order  of  dismissal  is  duly  entered  of  to  strike  it  off.     Ex  p.  Hall,  47  Ala. 

record    by   the   court  in    term    time.  680;  Doe  v.  Clements,  24  Ala.  354. 

Campbell  v.  Carroll,  35  Mo.  App.  640.  How  Compelled. — Where  the   clerk's 

2.  Hammond  v,  Paxton.  58  Mich,  fee  is  paid  he  will  be  compelled  tc^ 
393  ;  Allen  v,  Dodson,  39  Kan.  220.  enter  the  judgment  of  dismissal   on 

Want  of  FrQseoation. — A   decree    of  motion.     The  party  interested  will  not 

dismissal  of  a  bill  of    complaint  for  be    forced    to    resort   to   mandamus 

want  of  prosecution  cannot  be  entered  Page  v.  Superior  Ct.,  76  Cal.  373. 

by   the    defendant    as    a  .  matter    of  DismlBsal  by  Plaintiff.— The  rule  stat- 

course.  Hammond  v.  Paxton,  58  Mich,  ed  in  the  text  applies  to  a  dismissal 

393.  whether  at  the  instance  of  the  plain- 

8.  Cherry  v,  Mississippi  Valley  Ins.  tiff  or  the  defendant.    Page  v.  Superior 

Co.,  16  Lea  (Tenn.)  292.  Ct.,  76  Cal.  373. 

4.  People  V,  Tweed,  63  N.  Y.  202.  By  Stipulation. — And  even  where  a 

Knnc  pro  Tunc. — A  defendant  may  in  discontinuance  is  had  by  a  written 
a  proper  case  be  permitted  to  enter  a  stipulation  it  should  be  entered, 
discontinuance  nunc  pro  tunc,  Harris  Saunderson  v.  Lace,  2  Pin.  (Wis.)  257. 
V,  Harris,  I  Phila.  (Pa.)  442.  In  that  Out  of  Court.— Where  a  suit  is  dis- 
ease a  wife  agreed  to  a  discontinuance  continued  by  consent  out  of  court  the 
of  a  divorce  suit,  which  through  mis-  actualentry  of  discontinuance  by  direc- 
take  was  not  entered,  and  afterward  tion  of  the  plaintiff  is  required  to  end 
the  wife  brought  a  libel  for  divorce,  the  control  of  the  court  over  the  case. 
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LMy«  of  Court  and  Entry. 


DISMISSAL. 


Entry  of  Order. 


jurisdiction  of  the  case.* 

Where  Made. — The  entry  should  be  made  both  in  the  judgment  of 
dismissal  and  in  the  clerk's  register  of  actions.' 


Connecticut,  etc.,  R.  Co.  r.  Newell,  31 
Vi.  364. 

Evidenoe  of  Dismiisal. — In  the  ab- 
sence of  a  rule  providing  what  shall 
constitute  evidence  of  dismissal,  the 
entry  of  the  clerk  in  a  book  kept  by 
him  for  that  purpose  or  on  a  paper  filed 
in  the  cause  would  be  bufficient  evi- 
dence of  a  dismissal  in  vacation. 
Shoults  V,  Baker,  7  Mo.  350. 

1.  Barnes  v.  Barnes,  95  Cal.  171. 

Tiling  of  Statement  of  DiimiMal.— The 
filing  by  a  plaintifif  in  an  action,  of  a 
paper  stating  that  the  action  is  there- 
by dismissed,  simply  amounts  to  an 
order  of  dismissal  of  the  action  upon 
which  the  clerk  is  authorized  to  enter 


cedently  to  ofilcial  action.  When  the 
validity  of  the  entry  in  the  register 
or  of  a  judgment  thereon  is  attacked, 
either  directly  or  collaterally,  the  va- 
lidity of  the  entry  or  judgment,  and 
the  power  of  the  clerk  to  make  it, 
must  be  decided  by  reference  to  the 
pleadings  in  the  action.  In  an  appro- 
priate case  the  plaintiff  may  demand 
of  the  clerk  to  make  record  evidence 
of  the  dismissal  of  the  action.  If  the 
demand  is  complied  with,  and  the 
register  order  is  made  and  a  judgment 
entered  in  the  judgment  book, — the 
clerk  having  power  to  enter  the  order, 
— a  subsequent  order  of  the  Superior 
Court  vacating  the  judgment  is  errone- 


a  judgment  of  dismissal,  and  does  not  ous,  and  will  be  reversed  on  appeal, 

of  itself  operate  as  a  dismissal.  Barnes  *  *  *  But  such  an  order,  however  erro- 

V.  Barnes,  95  Cal.  171.  neous,  is  not  void.     It  isan  orderafter 

Abandonment. — And   the  same   rule  judgment  is  made  in  the  exercise  of  the 

applies  to  a  statement  that  the  plain-  general  jurisdiction  of  the  court,  and  if 

tifjf  abandons  the  cause  where  no  judg-  not  appealed  from,  the  order  operates 


ment  of  dismissal  is  entered  and  no 
order  made  effecting  the  abandonment. 
Rochat  V.  Gee,  91  Cal.  355. 

2.  Page  V.  Superior  Ct.,  76  Cal.  372. 

General  Frlnoiplot  as  to  Entry.— 
"  When  it  is  said^that  an  action  may 
be  dismissed  or  a  judgment  of  non- 
suit entered  by  the  plaintiff  himself, 
no  more  is  meant  than  that  he  may 
apply  to  the  clerk  for  the  entry  of  dis- 
missal in  the  clerk's  register,  and  a 
judgment  accordingly.  It  would  not 
be  contended  that  the  plaintiff  dis- 
misses an  action  by  requesting  the 
clerk  to  enter  a  dismissal  in  the  reg- 
ister of  actions,  even  though  the  ac- 
tion be  one  which  the  plaintiff  has 
clearly  the  right  to  have  dismissed. 
It  was  for  the  legislature  to  declare 


permanently  to  vacate  and  annul  the 
entry  in  the  clerk's  register  as  well  as 
the  judgment.  On  the  other  hand,  if 
the  case  be  one  in  which  the  clerk  has 
no  power  to  make  the  entries  because 
of  a  counterclaim  or  cross  complaint, 
the  clerk's  judgment  may  be  set  aside 
by  the  court,  or  may  be  appealed  from. 
A  void  judgment  is  appealable,  and  it 
may  be  set  aside  as  cumbering  the 
records.  After  making  the  entry  in 
his  register,  the  clerk  may  justify  a 
refusal  to  enter  a  judgment  if  he  had 
no  power  to  enter  the  dismissal  in  his 
register,  or  if,  on  demand,  his  fee  for 
entering  the  judgment  has  not  been 
paid."     Page  v,  Superior  Ct.,  76  Cal. 

374- 
Entry  in  Register  Alone. — The  mere 


what  should  constitute  the  evidence  of  entry  by  the  clerk,  in  the  register  of 

dismissal  ;    and  the   statute   requires  actions,  of  an  order  that  the  action  is 

both  the  entry  in  the  register  and  the  dismissed  by  the  order  of  the  plaintiff, 

entry  of  a  judgment.     The  power  of  is  not  a  dismissal  of  the  action.  Acock 

the  clerk  to  enter  a  judgment  depends  v.  Halsey,  90  Cal.  215. 


upon  his  power  to  make  an  entry  of 
dismissal  in  the  register  ♦  ♦  *  if  a 
counterclaim  has  been  made  by  the 
defendant.     True,  in  determining  in  a 


Answer  Filed  before  Entry.— In  Call- 
fornia  a  judgment  of  dismissal  entered 
by  a  clerk  after  an  answer  seeking 
affirmative  relief   is   filed,  is   void  al- 


parricular  case  whether  he  shall  make  though  an  order  of  dismissal  has  teen 

the  register  entry,  the  clerk  enters  into  entered  upon   the  register  of  actions 

an    inquiry    quasi-judicial,   but    this  and  the  answer  is  filed  unseasonably, 

does  not  make  him  a  judicial  officer.  Acock  v.  Halsey,  90  Cal.  215. 
A  ministerial  officer  is  frequently  re-        Where   Judgment  Deemed   Entered. — 

quired  to  make  such  an  inquiry  ante-  Where   the   practice   act  did   not  ex- 
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£mt«  of  Cofurt  and  Entry.  DISMISSAL*  Entry  ol  Ordtr. 

B«lnt6t  to  Slnt  Stop  in  Prooooding. — A  judgment  of  dismissal  entered 
in  accordance  with  an  order  of  dismissal  relates  to  the  first  step 
taken  in  its  procurement,  and  will  be  deemed  to  have  been  made 
at  that  date.* 

In  Criminal  Onsoo  a  discontinuance  is  not  effectual  without  the 
entry  of  an  order  on  the  record.* 

Estoppel  to  Difpnte  Dismiioal. — Parties  may,  however,  by  their  acts 
be  estopped  to  dispute  the  fact  of  dismissal,'  and  the  entry 
by  the  plaintiff's  attorney  dismissing  the  action  will  estop  the 
plaintiff  from  a  further  prosecution  of  the  suit.^ 

Bnifioieney  of  Entry. — An  entry  on  the  docket,  of  "Bill  dismissed, 
is  sufficient.* 

pressly   state    what    constituted    en-  for  the  general  rule,  article  Another 

try,  it  was  held  that   an  entry   of  a  Suit  Pending,  vol.  i,  p.  756. 
stipulation  dismissing  the   action   as        Deeroe  Prosumod  Formally  Entored. — 

to    a    part   of  the   codefendants   was  Where  the  plaintiff  takes  no  steps  to 

sufficient  without  a  formal  judgment  have  an  order  for  dismissal  put  in  final 

of    dismissal.     The   law   would    con-  form  and  entered,  it  will  be  deemed 

sider  that  as    done   which   ought   to  after  a  long,  unexplained  delay  to  have 

have  been  done.     McLeran  v.  McNa-  been  formally  entered,  and  he  can  no 

mara,  55  Cal.  $08.  longer  treat  the  suit  as  pending  or  re- 

1.  Hinkel  r.  Donohue,  90  Cal.  392,  new  the  litigation.    Hubbellv.  Lanke- 

holding  that  an  order  granting  a  mo-  nau,  3  Pa.  Dist.  Rep.  743. 
tion  that  a  judgment  of  dismissal  of        4.  Nichols  v.  State  hank,  45  Minn, 

an  action  be  entered  will  be  deemed  102;  Blandy  v.  Raguet,  14  Minn.  491. 
to    have    been    made   at  the  date  of        Where  BufBdent  to  Dismiss. — Under  a 

notice  of  motion.    "The  right  of  the  statute  providing  that  an  action  may 

plaintiff,"  said  the  court,  "to  have  his  be  dismissed  "by  the  plaintiff  himself 

motion  granted  did  not  depend  upon  at  any  time  before   trial"  in  certain 

the  relative  speed  of  himself  and  the  cases  specified,  an  entry  and  notice  of 

defendants  in  any  race  to  procure  the  dismissal  made  by  the  plaintiff's  attor- 

first  hearing  before  the  court."  ney  instead  of  the  clerk  is  sufficient. 

Upon  Written  Kotioe  of  Bisoontinaanoe.  Blandy  v.  Raguet,  14  Minn.  491. 
— Where  the  plaintiff  is  allowed  to  file         Notice  of  the  entry  must,  where  so 

a    written    notice    of    discontinuance  made,  be  served  upon  the  defendant, 

under  the  statute,  it  operates  as  a  dis-  as  the  plaintiff  may  be  held  liable  for 

continuance  from  the  time  of  its  filing,  costs  and  disbursements  accrued  from 

De  Wolf  V.  A.  &  W.  Sprague  Mfg.  Co.,  subsequent  steps  made  by  the  defend- 

12  R.  I.  133.  ant  in  ignorance  of  the  entry.    Nichols 

2  State  V.  Manley,  63  Iowa  344,  v.  State  Bank,  45  Minn.  102. 
holding  that  a  memorandum  by  the  6.  Snell  v.  Dwight,  121  Mass.  348; 
court  on  the  calendar,  even  accompa-  Winslow  v.  Otis,  5  Gray  (Mass.)  360. 
nied  by  an  oral  announcement  to  the  "  By  our  practice,  an  entry  upon  the 
same  effect,  that  the  action  had  been  docket,  in  a  suit  in  equity,  of  *  Bill 
dismissed,  was  insufficient  without  the  dismissed,'  is  of  itself  a  final  decree; 
entry  of  an  order  of  dismissal  on  the  and  a  more  formal  order,  though  con- 
record,  venient   and   proper   for   the    regular 

8.  Constmotive  Dismissal. — But  where  completion  of  the  record,  is  not  essen- 
both  parties  treat  a  dismissal  merely  tial,  and,  if  afterwards  drawn  up.  is  a 
entered  by  the  plaintiff  in  writing  on  mere  extension  of  the  final  decree  al- 
the  back  of  the  petition  as  an  effective  ready  entered,  and  has  relation  to  the 
dismissal,  and  act  accordingly,  the  ac-  time  of  the  entry  of  that  decree."  Snell 
tion  will  be  deemed  dismissed,  and  the  v,  Dwight,  121  Mass.  349. 
pendency  of  the  action  cannot  be  re-  "This  Caase  Dismissed." — A  mere  en- 
lied  upon  to  defeat  a  subsequent  action  try,  "This  cause  is  dismissed,"  does 
for  the  same  cause.  Ft.  Dodge  First  not  amount  to  a  judgment  of  dismissal 
Nat.  Bank  v.  Haire,  36  Iowa  443.  See,  so  as  to  affect  the  validity  of  a  judg- 
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InTohmtory  TemiBation  DISMISSAL*  on  Motiom  of  Pwrty. 

Hov  Conttraed. — ^The  order  or  decree  will  be  construed  so  as  to 
uphold  its  obvious  intent.^ 

Entry  Nnno  pro  Tone. — The  failure  to  enter  a  dismissal  during  vaca^ 
tion  may  be  cured  by  its  entry  nunc  pro  tunc  at  the  next  term.* 

Entry  Pro  forma. — A  pra  forma  decree  dismissing  a  bill  may  be 
entered  to  expedite  an  appeal.^ 

VL  Involuktabt  Tesminatiok  op  the  Suit  on  Motion  oe  an 

Abveese  Pabtt— 1.  By  Whom  Made. — A  motion  to  terminate  a 
suit  against  the  will  of  the  plaintiff  can  generally  be  made  only 
by  a  party  to  the  proceeding,'*  and  the  burden  lies  upon  him  to 
see  that  all  the  proceedings  authorizing  such  a  termination  are 
substantially  complied  with.^ 

ment  on  the  merits,  rendered  thereafter  devised  by  the  court  for  the  purpose 

in  the  cause.     Wooton  v.  Manning,  ii  of  absolutely  putting  an  end  to  such 

Tex.  327.  actions.  •  *  ♦  The  term  dismissed  ac- 

Conttraotien  of  Inconsistent  Seoords. —  quired  a  technical  meaning  in  suits  at 

And  although  a  judgment  recites  that  law  in  our  practice.  I  think  that  under 

a  case  was  dismissed  for  want  of  prose-  the  rule  spoken  of  by  Judge  Hell,  and 

cution,  the  recitals  will  be  disregarded  ever  since  in  our  practice,  the  term 

where  it  is  evident  from  other  recitals  dismissed  has  signified  a  final  ending 

and   the   bill  of  exceptions   that  the  of  the  suit — not  a  final  judgment  on 

plaintiffs  by  counsel  were  in  court  ask-  the  controversy,  but  an  end   of  that 

ing  leave  to  amend  and  resisting  dis-  proceeding." 

missal.     Boren  v.  Billington,  82  Tex.  2.  Mountain  v.  Rowland,  30  Ga.  929; 

137.  Barefield  v.  Bryan,  8  Ga.  463. 

Constraotion  of  Entry  ofBfsmissal  as  a  8.  Chambers  v.  Waterman,  8  Phila. 

Suspension. — An    order    of    the    court  (Pa.)  82.     See  also  article  Deckers. 

stating  that  the  cause  is  dismissed  by  vol.  5,  p.  946. 

the  plaintiffs  *  as  per  agreement  filed,"  4.  Soule  r.  Billings,  42  Cal.  285. 
where  the  agreement  referred  to  was  Amicus  CnrisB. — Where  the  moving 
to  submit  the  decision  of  the  case  to  party  has  an  interest  in  the  subject 
the  award  of  arbitrators,  was  held  to  matter  of  the  suit  and  the  parties 
contemplate  a  mere  suspension  of  the  thereto  have  failed  to  proceed  therein 
proceedings  by  the  parties;  and  upon  for  years,  the  motion  is  properly  made 
the  failure  of  the  arbitrators  to  act,  the  by  him  under  code  procedure.  Tom- 
cause  was  regarded  as  in  court,  to  be  kin  v,  Harris.  90  Cal.  201. 
disposed  of  in  the  ordinary  course.  But  a  Motion  for  a  Nonsuit  is  not 
Johnson  v.  Cheney,  17  Tex.  336.  properly   made   by  an  amirus  curia, 

1«   Dismissing   Action    and   Directing  Republic  L.  Tns.  Co.  v,  Beaty.  71  Ga. 

Diseontinnance. — An  order   containing  160. 

these  words,  "This  cause  does  stand  On  Trial  De Horo. — A  judgment  on  a p- 

dismissed,"  immediately  followed  by  pcal  and  trial  de  novo  cannot  of  course 

the  words,  "and  that  the  clerk  of  this  be  dismissed  on  the  motion  of  parties 

court  is  hereby  directed  to  enter  such  below  who  do  not  appeal.     Urton  v, 

discontinuance,"  will  be  construed  as  Sherlock,  61  Mo.  257. 

a  voluntary  dtscontinuance.    Dunham  In  Case  of  Nonsuit. — By  the   strict 

V.  Carson,  37  S.  Car.  269.  principles    of    the    common  law    the 

Presumption  from  Entry  "Dismissed."  plaintiff  could  not   of  rfght  ask    the 

— A  mere  entry  that  the  cause  is  "dis-  court  to  enter  a  nonsuit,  as  the  vttj 

missed"   raises   the    presumption    on  principle    upon    which    a   nonsuit    is 

appeal  that  the  dismissal  was  by  the  founded   presupposes  an   absence   or 

court  and  not  by  the  voluntary  act  of  default  of  the  plaintiff,  and  the  motion 

plaintiff.     Rush  v.  Rush,  29  Ohio  St.  for   a   nonsuit  must  come  therefore 

440*  from  the  defendant.     "  If  the  plaintiff 

In  New  Hampshire  it  was   said   in  wished  to  stay  his  suit,  it  had  to  be 

Taftv.  Northern Transp.  Co.,  56  N.  H.  done  either  by   a  nolle  prosequi  or  a 

417,  commenting  on  the  entry  "  Dis-  retraxit:*     Partlow  v,   Elliott,  Metgs 

missed":  "The  entry  'Dismissed  by  (Tenn.)55o. 

order  of  conn'  appears  to  have  been  5.  Warne  ».  Hill,  6  Jur.  N.  S.  959. 
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2.  Where  Hotioa  to  DiimiM  Appropriate  at  Law — a.  Based  on 
Record. — A  motion  to  dismiss  a  suit  at  law  must  as  a  general 
rule  be  based  upon  matters  apparent  of  record.^ 

Exooptioni  to  Bulo. — Where  the  motion  is  founded  on  a  release 
given'  or  a  stipulation  made  pending  the  suit,'  the  actual  facts 
may  be  shown  cUliors  the  record  and  the  motion  may  be  granted 
thereon.* 

In  a  Criminal  Gaao  a  motion  to  dismiss  an  indictment  will  not  be 


Coiti. — Where  a  nonsuit  for  want  of 
prosecution  was  not  taken  because 
the  defendant  failed  to  have  a  jury 
sworn,  the  defendant  lost  his  costs 
for  the  day.    Warne  v.  Hill,  6  Jur.  N. 

S.  959- 

As  to  Noniuit. — A  defendant  who 
asks  for  a  nonsuit  must  show  that  his 
case  is  clearly  within  the  reason  of 
the  rule  of  law  authorizing  it,  and 
that  his  application  strictly  conforms 
to  the  practice  of  the  court.  Hill  v, 
Webber,  50  Mich.  142. 

General  Consent  Ko  WalTor.— A  gen- 
eral disregard  of  a  particular  rule  of 
court  by  consent,  acquiescence,  or 
waiver  will  not  excuse  such  disregard 
in  a  particular  case  where  the  adverse 


ment,  so  that  an  issue  of  fact  may  be 
made  up  and  tried  upon  such  mat- 
ter." 

Meaning  of  **Booord."— The  ''rec- 
ord "  within  the  meaning  of  the  word 
as  used  in  the  text  intends  the  papers 
on  file  constituting  the  proceedings  in 
the  cause.     Bent  v.  Bent,  43  Vt.  44. 

Defective  Affldavit. — The  omission  of 
the  Christian  name  of  a  defendant  in 
an  affidavit  against  several  persons  in 
a  criminal  prosecution  is  ground  for 
dismissal  as  to  that  defendant,  but  not 
of  course  as  to  the  others.  State  v, 
Kutter,  59  Ind.  572. 

Error  in  Beginning  Bait. — A  defend- 
ant is  not  entitled  lo  have  a  suit  dis- 
missed   because   begun   by   capias  ad 


party   insists   upon    his   rights  under     respondendum  instead  cf  a  summons. 


the  rule.  Hill  v.  Webber,  50  Mich. 
142,  holding  that  the  motion  must  be 
made  at  the  time  and  in  the  way  re- 
quired by  statute. 

1.  Moore   v.    Helms,    74    Ala.    368; 
Holloway    v.    Freeman,    22    111.    197; 


He  may  move  to  be  discharged  from 
bail.  Rittenour  v,  McCausland,  5. 
Blackf  (Ind.)  540. 

Matters  Extrii^sio  to  the  Beoord  can- 
not be  considered  on  such  a  motion. 
Moore  v.  Helms,  74  Ala.  368;  Hunter 


Hunter  v.  Heath,  76  Me.  222;  Badger     v.  Heath.  76  Me.  222. 


V.  Towle,  48  Me.  20;  Crosby  v,  Harri- 
son, 116  Mass.  114;  Com.  ».  Freder- 
icks. 119  Mass.  199;  Smith  v.  Hill,  45 
N.  H.  404;  Bennett  v,  Allen,  30  Vt. 
684:  Bent  V,  Bent.  43  Vt.  44;  Bliss  v. 
Smith,  42  Vt.  198:  Connecticut,  etc. 
R.  Co.  V.  Bailey.  24  Vt.  465* 

'•Generally  causes  for  dismissing 
the  action,  and  causes  of  abatement, 
which  are  apparent  of  record,  may  be 
taken  advantage  of  by  motion."  Bent 
V.  Bent,  43  Vt.  44. 

In  Holloway  v.  Freeman,  22  111. 
201,  it  was  said:  *' This  court  has 
said  in  general  terms  that  questions 
of  the  kind  here  presented  may  be 
raised  by  plea  in  abatement  or  motion 
to  dismiss,  but  that  must  be  taken 
with  this  modification :    where  it  ap- 


C rounds  Kot  of  Record. — Alleged 
grounds  of  dismissal  which  involve 
matters  not  shown  by  the  record,  and 
such  as  may  be  the  f  ubject  of  an  issue 
and  controversy  as  to  the  existence  of 
facts,  are  improper  in  a  motion  to  dis- 
miss, a  plea  being  the  proper  mode  of 
bringing  the  subject  before  the  court. 
Bliss  v.  Smith,  42  Vt.  198. 

/;/  Replevin  Sui/.— It  was  held  error 
to  dismiss  a  replevin  suit  on  a  motion 
based  on  affidavits  alleging  that  the 
defendant  was  a  deputy  sheriflf,  that 
the  writ  was  directed  to  the  sheriff* 
and  served  by  another  deputy,  that  it 
was  issued  without  authority  of  law,, 
and  that  the  service  was  unlawful  and 
irregular  and  gave  the  court  no  juris- 
diction; as  the  motion  raised  questions 


pears  on  the  face  of  the  papers  that  of  fact  which  did  not  appear  on  the 
the  writ  has  improvidently  issued,  a  face  of  the  papers.  Jewell  v,  Lamo- 
motion  to  dismiss  will  be  entertained     reaux.  30  Mich.  156. 


when  it  does  not  so  appear;  but  ex- 
trinsic matters  have  to  be  shown, 
that  must  be  done  by  pleii  in  abate- 
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8.  Moore  v.  Helms,  74  Ala.  368. 
8.  Moore  v.  Helms,  74  Ala.  368. 
4.  Moore  v.  Helms,  74  Ala.  368. 
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sustained  unless  the  facts  which  avoid  the  indictment  appear  on 
the  face  of  the  record.* 

b.  Nature  and  Scope  of  Motion — Katuro  of  Motion. — The  mo- 
tion is  in  the  nature  of  a  plea  in  abatement,^  and  must  conform 
to  the  rules  of  court  governing  dilatory  pleas.* 

Seope  of  Motion. — It  must  be  based  generally  upon  an  irregularity 
or  imperfection  attributable  to  the  plaintiff,^  and  cannot  be  used 
as  a  plea  to  raise  an  issue  of  fact  before  the  court  or  jury.*  It 
cannot  be  utilized  a$a  plea  in  bar,*  and  does  not  require  the  court 
to  determine  the  merits  of  the  case.'' 

c.  Motion  to  Discontinue. — The  question  of  discontinuance 

or  nonsuit  is  properly  raised  by  motion,®  and  not  by  a  plea  of 
puis  darrein  continuance.^  A  motion  for  judgment  as  in  case  of 
nonsuit  is  a  special  motion,*®  and  the  facts  upon  which  the  appli- 
cation is  based  should  be  shown  by  affidavits.** 

8.  In  Chancery — inGoneral. — A  motion  to  dismiss  a  bill  in  equity 

1.  Com.  V,  Hayden,  163  Mass.  453;  Demurrer  when  Treated  as  Motion. — 

Com.  V.  Fredericks,  119  Mass.  199.  A  demurrer,  although  not  proper  be- 

Misnomor  of  Defendant. — The  alleged  fore  a  justice  of  the  peace,  may  be 

misnomer    of    the   defendant  cannot  treated  and  sustained  on  appeal  as  a 

therefore  be  availed  of  by  motion  to  motion  to  dismiss.     Langford  t/.  Doni- 

dismiss,  but  only  by  plea  in  abatement,  phan,  53  Mo.  App.  63.  But  not  unless 

Com.   V.   Fredericks,    119  Mass.  199;  made  part  of  the  record  by  a  bill  of 

Com.  V.  Dedham,  16  Mass.  141;  Turns  exceptions.     Kane  v.  Dauernheim,  51 

V.  Com.,  6  Met.  (Mass.)  224;  Crosby  t^.  Mo.  App.  635. 

Harrison,  116  Mass.  114.  6.  Moore  v.  Helms,  74  Ala.  368. 

8.  Pollard    v.   Wilder,    17    Vt.    48;  7.  Moore  v.  Helms,  74  Ala.  368. 

Whittaker  v.  Perry,  37  Vt.  631.  Effeot  of  Admisiion  of  Paets. — And 

Plea  Aooepted  aa  Motion.— It  follows  even  the  admission  by  the  plaintiff  of 

that  a  plea  in  abatemenf  defective  in  the  facts   upon  which   the  motion  to 

form  as  such  may  be  sufficient  as  a  dismiss  is  founded,  does  not  operate  as 

motion  to  dismiss  for  want  of  recog-  a  waiver  of  a  trial  by  jury  or  consti 

nizance  for  costs.  Whittaker  v.  Perry,  tute  an   agreement  to  substitute  the 

37  Vt.  631.  court  as  a  trier  of  the  facts  of  the  case. 

8.   Pollard  v.  Wilder,  17  Vt.  48.  Moore  v.  Helms,  74  Ala.  368. 

Cannot  be  Used  to  Avoid  Merits.— It  8.  Peirce   v.   State    Bank,   i   Swan 

will  not  be  favored  when  its  tendency  (Tenn.)  265;  Armstrong  v.  Harrison, 

is  to  avoid  an  inquiry  into  the  merits  i  Head   (Tenn.)  379;   Neff  v.  Baker, 

of  the  controversy  or  to  operate  as  82  Va.  401. 

a   bounty  to  negligence   in  pleading.  9.   Peirce    v.   State   Bank,   i  Swan 

Smith  V.  Hill,  45  N.  H.  404.  (Tenn.)  265. 

4.  Moore  v.  Helms,  74  Ala.  368.  Unless  Contested.— Unless    the  facts 

6.  Hunter  v.  Heath,  76  Me.  222.  on   which  the  right  to  a  discontinu- 

Bitobedienoe  of  Order  of  Court. — Nor  ance  is  based  are  contested,  in  which 

can  it  be  used  to  determine  the  ques-  case    they  should    be    put    in    issue 

tion  of  disobedience  of  an  order  of  by   a    proper    plea    of    puis  darrein 

court.     Moore  v.  Helms,  74  Ala.  368.  continuance ^     Crockett     v.     Beaty,     7 

In  Nature  of  Demurrer. — A  motion  to  Humph.  (Tenn.)  66;    Jewell  v.  Blan- 

dismiss  in  legal  effect  resembles  a  de-  kenship,  10  Yerg.    (Tenn.)  439;    and 

murrer.     Floyd   v.    Turner,  23    Tex.  the  jury  should  find  the  facts.  Crock* 

294;  Kelley  V.  Whitmore,  41  Tex.  648.  ett  v,   Beaty,  7    Humph.    (Tenn.)  66; 

Acts  IS  Admission. — And  to  obtain  a  Jewell  v.  Blankenship,  10  Yerg.  (Tenn.) 

decision  on  its  legal  sufficiency  it  con-  439. 

stitutes  an  admission  of  the  truth  of  10.  Storey  v.  Child,  2  Mich.  107. 

the  allegations  of  the  petition.     Floyd  11.  Muckey  v.    Pierce,   3  Wis.  307; 

V.  Turner,  23  Tex.  294.  Storey  v.  Child,  2  Mich.  107. 
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may  be  properly  made  by  the  defendant  whenever  he  denies  the 
right  of  the  complainant  to  file  it.* 

Byidonoo  in  tepport  «f  Kotioii. — Proper  evidence  of  the  truth  of  the 
facts  alleged  in  the  motion  must  be  furnished  to  the  court,'  as 
the  bill  will  not  be  dismissed  on  mere  suggestion.^ 

4.  The  Motion  nrast  Be  Spedfic— a.  General  Rule. — The  gen- 
eral rule  that  an  objection  must  be  specifically  stated  applies 
to  a  motion  to  dismiss.^ 

Motion  for  Nononlt. — And  likewise  the  grounds  upon  which  a  motion 
for  nonsuit  is  based  must  be  precisely  and  specifically  stated  in 
the  motion  at  the  time  it  is  made.^ 

1.  Joint  Motion.-^A  ioint  motion  hy  ute  of  a  recognisance  npon  the  writ 
codefendants  to  dismiss  the  action  of  will  be  considered  as  making  a  refer- 
the  plaintiff  cannot  be  granted  unless  ence  to  the  writ  although  it  be  not  so 
all  of  the  defendants  are  entitled  to  ezpreosed  in  termt.  Perkino  v.  Walk* 
the  dixmissal.    State  9.  Cunningham,  er«  z6  Vt.  240. 

loi  Ind.  461.  In  Action  against  Common  Carrier. — A 
On  Answer. — Defendant  cannot  as  of  motion  to  dismiss  a  complaint  on  the 
course  have  an  action  dismissed  by  ground  that  the  *' injury  and  grievance 
reason  of  the  force  and  effect  of  any  is  too  remote  to  charge  the  defendant 
defense  which  he  may  set  up  in  his  with  damages,**  and  that  **  nnder  all 
answer.  De  Uprey  v.  De  Uprey,  27  the  circumstances  of  the  case  the  plaia- 
Cal.  329.  tiff  has  no  legal  ground  for  a  recovery," 
Justioo  of  a  Yordiot. — A  motion  to  is  sufficient  to  raise  the  question 
dismiss  is  not  the  appropriate  method  whether  valuable  securities  carried  by 
of  raising  the  question  of  the  justice  the  plaintiff  were  not  a  part  of  the 
of  a  verdict  rendered  by  a  jury  in  a  property  which  heconld,inhiaordina- 
chancery  cause,  or  by  a  court  sitting  ry  relation  of  passenger  of  the  defend- 
as  a  jury.  Woodson  v.  McClelland .  4  ant,  bear  about  his  person  at  its  risk 
Mo.  495,  holding  that  in  such  a  case  a  and  under  its  duty  as  a  carrier  to  pro- 
motion for  new  trial  is  required.  tect  him.     Weeks  v.  New  York,  etc.. 

Method  Immatsrialwhoro  VoMorlti.—  R.  Co.,  72  N.  Y.  50. 

Where  the  record  shows  that  the  plain-  Vegllgoaoo. — A    general    allegation 

tiff  had  no  standing  in  court  upon  the  that  the  defendant  has  not  been  shown 

pleadings,     an    irregularity    in    the  guilty  of  negligence  is  svfBcient  to 

method  of  disposing  of  the   suit   by  raise  that  question  on  a  motion  to  dls* 

motion  based  upon  the  bill,  answer,  miss  the  complaint  for  lack  of  proof, 

and  affidavits  will  not  be  considered  Byrnes  v.  New  York,  etc.,  R.  Co.,  113 

ground  of  reversal  on  appeal.     Hoag  N.  Y.  251. 

V,  Madden,  70  Iowa  612.  Details  need  ITothe  Sh&wn. — ^Thede- 

2.  Wiswell  V.  Starr,  50  Me.  381.  fendant  need  not  go  into  details  for 
8.  Wiswell  V,  Starr,  50  Me.  361.  the  purpose  of  showing  why  he  claims 
4.  Thomas  Roberts  Stevenson  Co.  v.  that  no  negligence  has  been  shown  or 

Tucker,  14  Misc.  Rep.  (N.  Y.  C.  PI.)  in  what  particular  respect  the  plain- 

297;  Weeks  v.  New  York,  etc.,  R.  Co.,  tiff  has  failed  in  his  proof.     Byrnes  v. 

72  N.  Y.  50;  Barnet  v.  Emery,  43  Vt.  New  York,   etc.,   R.   Co.,   113   N.   Y. 

178.     See  also  article  Exceptions  and  251. 
OujECTiONS.  6.   Ctitfarnia. -^People  r.  Sansome, 

Motion    should  Bo  Beilnito. — So    the  98  Cal.  23s;  Gardiner  v,  Scbmaelzle, 

statutory  cause  on  which  the  motion  47  Cal.  588;   Mateer  v.  Brown,  i  Cal. 

under  modified  common-law  practice  221;  Shatn  v.  Forbes, 82  Cal. 577;  Coffey 

Is  based  must  be  distinctly  brought  to  tr.Green6eld,62  Cal. 602;  People  v.Ban- 

the  attention  of  the  trial  court.     Bar-  vard,  27  Cal.  470;  Sanchez  v.  Neary, 

net  v.  Emery,  43  Vt.  178,  holding,  how-  41  Cal.  485;   Flynn  r.  Dongherty,  91 

ever,  that  it   need  not  make  specific  Cal.  669;  Miller  v.  Luco,  80  Cal.  261; 

reference  to  the  writ.  Silva  v.  Holland,  74  Cal.  530;  Holver- 

Implied  Belnronoe  to  Writ. — A  motion  stot  v,  Bugby,  13  Cal.  43;  Belcher  v. 

alleging  that  there  is  no  sufficient  min-  Murphy,  81  Cal.  39. 
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b.  Grounds  Stated  are  Exclusive. — They  are  conclusive 

upon  the  applicant  both  in  the  trial  and  the  appellate  court,^  and 
the  defendant  cannot  raise  for  the  first  time  on  appeal  a  ground 
of  nonsuit  not  stated  below.' 

c.  General  Specification  Insufficient. — A  motion  based  on 

a  mere  general  specification  of  insufficiency  will  usually  be  denied,* 


Cohrado, — Quimby  v.  Boyd,  8  Colo. 

194. 
Afontana.'^JsLCobs    Sultan     Co.     v. 

Union  Mercantile  Co.,  17  Mont.  61. 

J^evada.-^hATonv,  Minnock,  6  Not. 

377. 
iV>w  y^i. — St.    Mary's  Church   v. 

Cagger,  6  Barb.  (N.  Y.)  576;  Castle  v. 

Duryea,  32  Barb.  (N.  Y.)  480;  Binsse 

r.  Wood,  37  N.  Y.  526;  Booth  v,  Bunce, 

31  N.  Y.  246;  Kokomo  Strawboard  Co. 

V,  Inman,  134  N.  Y.  92. 

'*  Most,  if  not  all,  the  considerations 
upon  which  it  has  been  held  that  a 
party  objecting  to  the  introduction  of 
testimony  should  state  precisely  the 
grounds  of  his  objection,  are  equally 
applicable  to  show,  when  a  nonsuit  is 
moved  for  at  the  trial,  that  the  atten* 
tion  of  the  court  and  of  opposite 
counsel  should  be  particularly  directed 
to  the  supposed  defects  in  the  plain- 
tiff's case.  We  not  only  understand 
such  to  be  the  rule,  but  consider  its 
observance  a  matter  of  much  practical 
consequence."  People  v.  Banvard, 
27  Cal.  474. 

CMfaring  Deed  In  Bvidenee. — Where  a 
defendant  in  ejectment  moves  for  a 
nonsuit  and  intends  to  rely  on  the 
point  that  a  deed  offered  in  evidence 
by  the  plaintiff,  and  which  was  admit- 
ted without  objection,  does  not  include 
the  demanded  premises,  he  should  dis- 
tinctly so  state.  Sanchez  v.  Neary,  41 
Cal.  485. 

Conftruetioa  of  Statute. — A  statutory 
provision  that  all  grounds  of  nonsuit, 
etc.,  should  be  urged  and  insisted  upon 
at  once,  and  that  after  a  decision  upon 
one  or  more  of  such  grounds  no  others 
afterwards  urged  shall  be  heard  by  the 
court,  does  not  deprive  the  court  of  a 
discretionary  power  to  vary  its  appli- 
cation at  discretion  so  as  to  prevent 
injustice  in  case  of  mistake  or  over- 
sight. Parris  v,  Hightower,  76  Ga. 
631;  Brinkley  v.  State,  54  Ga.  374. 

1.  Mateer  v.  Brown,  i  Cal.  221; 
Shain  V.  Forbes,  82  Cal.  577. 

Ofbtr  Oronnds  Vot  Considered. — And 
where  none  of  the  grounds  upon  which 


warrant  the  court  in  granting  the  mo- 
tion, the  order  granting  it  will  be  re- 
versed although  another  ground,  not 
specified  in  the  motion,  might  have 
warranted  the  order.  Palmer  v.  Ma- 
ry sville  Democrat  Pub.  Co.,  90  Cal. 
168: 

8.  Raimond  v,  Eldridge,  43  Cal.  506; 
Bronzan  v,  Drobaz,  93  Cal.  650;  Mateer 
V.  Brown,  i  Cal.  221. 

On  Opening  Statement.— -A  defendant 
moving  for  a  nonsuit  on  the  plaintiff's 
opening  statement  upon  a  specified 
ground,  on  which  ground  alone  the 
motion  is  granted,  will  not  be  allowed 
to  raise  the  point  for  the  first  time  in 
the  supreme  court,  that  the  statement 
was  otherwise  insufficient.  Raimond 
r.  Eldridge,  43  Cal.  506. 

8.  Coffey  v.  Greenfield,  62  Cal.  60s; 
Miller  v,  Luco,  80  Cal.  257;  Belcher  v. 
Murphy,  81  Cal.  39. 

lUlnre  to  Provocate. —Where  defend- 
ant moved  for  a  nonsuit  on  the  ground 
**  that  the  plaintiff  had  failed  to  prove 
a  sufiScient  case,"  the  motion  was  too 
general.  Miller  v.  Luco,  80  Cal-  261; 
St.  Mary's  Church  v,  Cagger,  6  Barb. 

(N.  Y.)577. 

Aetion  on  Premlnm  Vote. — The  rule 
that  the  objection  must  be  specific  ap- 
plies to  an  action  on  a  premium  note 
without  specific  proof  that  the  losses 
were  such  as  the  note  could  be  assessed 
upon.  Sands  v.  Shoemaker,  4  Abb. 
App.  Dec.  (N.  Y.)  149. 

Suffleient  Spedflcation. — But  a  state- 
ment of  the  grounds  of  a  motion  for  a 
nonsuit,  that  the  plaintiff  had  failed  to 
prove  a  single  allegation  of  his  com- 
plaint, is  sufficiently  precise  and  defi- 
nite to  sustain  an  order  granting  a 
nonsuit,  as  it  would  be  intended  that 
the  plaintiff  had  not  proved  a  single 
material  allegation  of  the  complaint. 
Carter  r.  Hopkins,  79  Cal.  82. 

No  Canse  of  Aetion.  —  And  in  AVtc 
YorJk  a  motion  may  be  based  on  the 
general  ground  that  the  plaintiff  has 
failed  to  make  out  a  cause  of  action 
where  the  failure  is  very  clear  upon 
the  whole  case,  even  if  it  is  apparent 


the  nonsuit  is  asked  are  sufficient  to    that  the  moving  party  misapprehends 
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as  it  will  be  where  tio  grounds  whatever  are  stated,^  unless  the 
defect  is  of  such  a  nature  that  it  cannot  be  corrected  even  if 
pointed  out,'  in  which  case  the  nonsuit  may  be  granted  although 
the  ground  is  not  stated  in  the  motion.* 

d.  On  General  Demurrer  in  Chancery.— So  a  proceeding 

in  equity  should  not  be  dismissed  on  general  demurrer  for  im- 
proper or  unnecessary  parties,  or  because  a  portion  of  the  facts 
alleged  are  superfluous  and  afford  no  ground  for  relief,  or  because 
the  relief  prayed  for  is  inappropriate.  Such  objections  should 
be  raised  by  special  demurrer  at  the  first  term,  as  a  demurrer 
which  is  only  general  will  be  overruled  where  any  part  of  the  bill 
or  petition    is   sustainable.^     See   also   article   DEMURRERS    IN 

Chancery,  ante,  p.  391. 

5.  Eenewal  of  Motion. — A  motion  to  dismiss  cannot  be  renewed 
on  the  same  grounds  without  permission  of  the  court.* 

6.  Oral  Motion. — A  motion  for  nonsuit  may  be  made  orally 
unless  a  statute  require  motions  of  this  description  to  be  written.* 

7.  One  Order  Only  will  be  Made. — In  order  to  save  expense  the 
court  will  make  but  one  order,  although  several  motions  to  dis- 
miss are  made  by  different  defendants.'' 

8.  Time  when  Motion  must  be  Made — a.  In  Equity — (i)  At 
Hearing, — A  motion  to  dismiss  a  bill  generally,  made  by  all 
of  several  defendants,®  or  by  a  sole  defendant,*  can,  as  a  general 
rule,  be  made  only  at  the  hearing,  unless  the  motion  is  based  upon 
some  default  of  the  complainant  in  the  prosecution  of  the  case/* 

the   true   ground    of   his  motion  and  objection  might  have  been  availed  of 

relies  upon  grounds  wholly  untenable,  by  a  general   or  special  demurrer,  a 

Winslow  V,  Bliss.  3  Lans.  (N.  Y.)  220;  motion  to   dismiss    is   not    generally 

Beckwit4i  v.  Whalen,  5  Lans.  (N.  Y.)  appropriate  after  the  plaintiff  has  been 

376.  put  to  the  expense  of  proof.     Gale  v. 

1.  Kiler  v,  Kimbal,  10  Cal.  267;  Mc-  Hays.  3  Strobh.  (S.  Car.)  452. 
Garrity  v.  Byington.  12  Cal.  426;  Lor-  9.  Ballin  v.  Ferst,  55  Ga.  547. 

ing  V.  Stuart,  79  Cal.  200.  On  Bill  and  Answer. — A  motion  by  de- 

2.  Daley  v,  Russ,  86  Cal.  117.  fendant  to  dismiss  a  bill  after  an  an- 
8.  Daley  v,  Russ,  86  Cal.  117.  swer  and  replication  thereto  have 
Yarianee. — Such  an  instance  occurs  been  filed,  but  before  the  time  to  take 

where  the  defect  consists  of  a  material  testimony   has   expired,    may   be  de- 
variance   which   cannot  rightfully  be  nied.     Gary   v.    Mickler,  21  Fla.  543, 
amended.     Daley  z'.  Russ,  86  Cal.  117;  where  the  court   said:  **We   are  not 
Reese  v.  Reese,  8g  Ga.  645.  aware  of  any  rule  or  practice  inequity 
4.   Reese ,v.  Reese,  89  Ga.  645.  that   would  justify  the  defendant  in 
6.  Simonds  v.  Hayden,64N.  H.  152.  demanding  a  hearing  of  the  cause  at 
On  the  Same  Day. — A  second  motion  such  a  stage,  on  bill  and  answer,  es- 
to  dismiss  cannot  be  made  on  the  same  pecially  when  most  of  the  statements 
day  as  that  upon  which  the  first  mo-  set  forth  in  the  answer,  and  which  de- 
tion  is  denied,  as  the  law  does  not  rec-  fendant  insists  should  be  considered 
ognize   a  fraction   of  a  day.     Fox  v,  as  in  evidence,  allege  new  matter  not 
More  wood,  2  Sim.  &  S.  326.  responsive   to    the    bill    and    not  at- 

6.  Milton  V.  Denver,  etc.,  R.  Co.,  i  tempted  to  be  sustained  by  proof.  *♦• 
Colo.  App.  307.  If  the  bill  was  objectionable,  a  ques- 

7.  Jones   v,  Perrot.  16  L.  J.  Ch.  488.  tion   which  we  decline   to   decide,  it 

8.  Ballin  v,  Ferst,  55  Ga.  547;  Hoi-  could  not  be  reached  by  a  motion  to 
man  v.  Holman,  3  Desaus.  (S.  Car.)  dismiss  at  the  stage  of  the  cause  when 
210.  it  was  made." 

After  Expense  of  Proof.— Where   the        10.  Ballin  v.  Ferst,  55  Ga.  547. 
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DISMISSAL. 


on  Motion  of  Party. 


as  for  his  failure  to  comply  with  the  rules  of  practice  or  orders  of 
the  courty^  when  it  may  be  entertained  at  any  time  required  by 
the  justice  of  the  case.* 

(2)  After  Hearing. — A  bill  will  not  be  dismissed  after  a  hearing 
on  the  merits  upon  a  demurrer  clause  in  the  answer  unless  the 
bill  is  fatally  defective,*  and  where  it  is  clearly  apparent  that  no 
decree  at  all  should  have  been  given  ;*  and  the  rule  embraces  dis* 
missals  as  to  a  portion  of  the  defendants  only.* 

(3)  In  Term. — As  a  judge  cannot  exercise  judicial  functions  in 
vacation  unless  authorized  by  statute,*  an  order  dismissing  a  case 
either  in  whole  or  in  part  in  vacation  is  illegal.'' 

(4)  After  Appeal. — A  trial  court  has  no  jurisdiction  to  allow  a 
cause  to  be  dismissed  after  an  appeal  has  been  effected  •  therein.® 

b.  At  Law. — A  motion  to  dismiss  a  cause  at  law  should  be 
made  at  the  first  term  and  at  the  earliest  opportunity.® 


Alter  Isfne.— Where  a  biU  should  be 
properly  dismissed  by  ^he  court  at  the 
time  an  issue  is  directed  out  of  chan- 
cery, it  should  be  dismissed  at  the 
hearing  although  the  issue  is  found 
for  the  plaintiff.  Smith  v.  Betty,  11 
Gratt.  (Va.)  752;  Wise  v.  Lamb,  9  Gratt. 
(Va.)  294. 

1.  Ballin  v,  Ferst,  55  Ga.  547. 

2.  Ballin  v,  Ferst,  55  Ga.  547. 

On  Teohnieal  Beasons.— A  motion  to 
dismiss  based  on  technical  questions 
should  be  made  before  a  hearing  is 
had  on  the  merits.  Smith  v.  Blake.  96 
Mich.  542. 

8.  Smith  V.  Blake,  96  Mich.  542; 
Kirby  v.  Runals,  140  111.  289. 

After  Enrolment. — A  decree  taken  by 
default  after  appearance  cannot  be  set 
aside  and  dismissed  after  enrolment. 
Mkynard  v.  Pereault,  30  Mich.  160. 

4.  Simons  v.  BagnoU,  19  W.  R.  217, 
an  ordinary  case  of  a  bill  for  specific 
performance  where  the  title  was  dis- 
covered to  be  bad  after  decree  ren- 
dered, and  where  there  was  a  radically 
bad  case  of  misjoinder. 

Decree  Directing  Acconnt. — After  a 
decree  merely  directing  accounts  and 
inquiries  the  bill  may  be  dismissed. 
Barton  v.  Barton,  3  Kay  &  J.  512. 

6.  Chaffers  v.  Baker,  5  W.  R.  515. 

6.  Blair  v.  Reading,  99  III.  600 ; 
Grant  v.  Chambers,  34  Tex.  573 ; 
Sharpe  v,  Allen,  11  Lea  (Tenn.)  521  ; 
Stewart  v.  Hall,  2  Overt.  (Tenn.)  179. 
See  generally  article  Chambers  and 
Vacation,  vol.  4,  p.  336,  and  article 
Decrees,  vol.  5,  p.  1033. 

7.  Blair  v.  Reading,  99  111.  600. 
Compare  Sharpe  v.  Allen,  11  Lea 
<Tenn.)  522. 

6  Encyc.  PI.  &  Pr.— 56.  ^^ 


In  Alabama  it  is  error  to  dismiss  a 
cross  bill  in  vacation  without  affording 
the  defendant  an  opportunity  to 
amend.    Kyle  v.  McKenzie,94  Ala. 237. 

Subsequent  Validation.  — A  n  o  rd  e  r  d i  s- 
missing  the  bill  in  vacation  for  suffi- 
cient cause  may  be  validated  by  a  sub- 
sequent order  at  term  reciting  the 
dismissal  and  awarding  costs.  Turner 
V,  Cates,  90  Ga.  731. 

8.  Freeman  v,  Henderson,  5  Coldw. 
(Tenn.)  647. 

9.  Rogers  v,  Odell,  39  N.  H.  418; 
Hanson  v.  Hoitt,  14  N.  H.  56;  Smith 
V.  Hill,  45  N.  H.  404. 

In  Massaohneetts  a  motion  to  dismiss 
an  action  in  the  Court  of  Common 
Pleas,  for  the  refusal  of  the  justice  of 
the  peace  before  whom  it  has  been 
commenced  to  order  a  jury,  cannot  be 
entertained  after  the  first  term,  even 
if  a  similar  motion  has  been  made  be- 
fore the  justice.  Trees  v.  Rush- 
worth,  9  Gray  (Mass.)  47. 

A  motion  to  dismiss  charges  of  fraud 
made  under  the  Gen.  Stat.,  c.  124,  ^ 
134*  against  a  person  applying  to  take; 
the  oath  for  relief  of  poor  debtors,  is 
in  time  when  made  bv  the  debtor 
after  the  reading  of  copies  sent  up  by 
the  magistrate.  Clatur  v,  Donegan, 
126  Mass.  28. 

In  Maine  a  motion  to  dismiss  a  civil 
action  for  defects  in  the  proceedings 
must  be  filed  within  two  days  of  the 
return  term,  or  it  will  be  waived. 
Hodge  V,  Sawyer.  85  Me.  285. 

In  a  Replevin  Suit  it  is  too  late  to 
move  for  a  dismissal  for  want  of  a 
proper  bond  after  issue  is  joined  on 
the  merits.  Wilson  v.  Nichols,  29 
Me.  566. 
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Aftar  GmtiAiuAM  of  Aetkm. — It  will  not,  as  a  general  rule,  be  en- 
tertained after  the  action  has  been  continued,^  unless  a  special 
right  to  make  the  motion  then  has  been  reserved,*  The  rule  is 
not  invariable,  however,  and  the  motion  will  be  sometimes  con- 
sidered although  a  continuance  has  been  had.' 

c.  Under  Code  Procedure. — In  practice  under  the  codes  a 
motion  to  dismiss  is  generally  not  appropriate  when  made  after 
a  trial  has  begun.^ 

d.  After  Death  of  Plaintiff. — Where  the  plaintiff  has  died 
since  the  institution  of  the  action,  a  judgment  of  dismissal  cannot 
properly  be  rendered  until  his  personal  representatives  have  been 
substituted.* 

e.  By  Defendant  while  in  Contempt. — A  motion  to  dis- 
miss  cannot  be  made  while  the  defendant  is  in  contempt,*  unless 

1.  Smith  V.  Hill,  45  N.  H.  404-  ^^  Jamllloieiiej.— A  motion  to  dis- 
Sntertainad  at  Second  Term. — Plain-    miss    a    complaint    for    insufficiency 

tiff  procured  an    amendment  of  his  comes   too  late  after  defendant    has 

writ  on   the  last  day  of  the  second  answered.  Long  v.  Yanceyville  Bank, 

term.     Within  thirty  days  thereafter  81  N.  Car.  41. 

the  defendant  filed  his  motion  to  dis-  b.  Wallace  v.  Center,  67  Cal.   133; 

miss  the  action  for  causes  arising  from  Armstrong    v,   Nixon,  16  Tex.    6ro; 

the   amendment.     At   the  next   term  Martel   v.    Hemsheim,    9    Tex.    294; 

thereafter  the  court   entertained  the  Musselman  v.  Strohl,  83  Tex.  473. 

motion  and  dismissed  the  action,  and  Voidable,   Not  Void. — Such   a  jadg- 

it  was  held  that  there  was  no  error,  ment  is  not,  however,  absolutely  void. 

Burns  v,  St.  Albans  First  Nat.  Bank,  The  error  is  prejudicial,  but  the  judg- 

45  Vt.  269.  ment  is  valid  until  reversed   on  ap- 

After   Appeal    from    Magistrate. — In  peal.      Wallace    v.    Center,    67    Cal. 

School  Dist.  No.  I  V.  Austin,  46  Vt.  133. 

90,  it  was  held  that  a  motion  to  dis-  The  dismissal  of  a  suit  brought  in 

miss  an  action  in  debt  for  a  penalty  the  name  of  a  nominal  plaintiff  for  the 

might,  in  the   absence   of  any  order  use  of  another,  at  the  first  term   after 

f prohibiting  dilatory  defenses,  be  made  the  usee's  death  was  suggested,  and 
n  a  county  court  after  an  appeal  from  before  his  administrator  had  be- 
a  judgment  of  a  justice  of  the  peace,  come  a  party,  contrary  to^  Mississippi 
although  based  on  the  ground  that  at  Code  1871,  §  679,  which  allowed  until 
the  commencement  of  the  suit  the  th>  second  term  thereafter  for  the  ad- 
magistrate  signing  the  writ  did  not  ministrator  to  appear,  was  held  valid 
enter  thereon  a  true  minute  of  the  nntil  corrected  on  appeal.  American 
day,  month,  and  year  when  the  same  Burial  Case  Co.  v.  Shaughnessy,  59 
was  signed,  as  recmired  by  the  statute.  Miss.  398,  holding  that  the  statute  did 
Insufflcieney  of  writ. — An  objection  not  require  the  administrator  to  be- 
founded  on  the  insufficiency  of  the  come  a  party,  and  that  a  valid  order 
writ  should  ordinarily  be  taken  on  the  of  dismissal  could  be  rendered  after 
return  day  of  the  writ,  or  it  is  waived,  the  usee's  death  and  before  revivor. 
Wheelock  r.  Sears,  19  Vt.  559.  After  Abatement. — An  order  dismiss- 

2.  Smith  t/.  Hill,  45  N.  H.  404.  ing  the  suit  made  after  abatement  is 
8.    Smith    V,    Hill,   45    N.    H.    404,  not  a  nullity  although  it  is  irregular ; 

where,  nevertheless,  the  motion  was  and  an  order  reviving  the  suit  can- 
denied,  not   be  made   until  it  is  discharged. 

4.  Mastin  v.  Marlow,  65  N.  Car.  695.  Boddy  v,  Kent,  i  Merlv.  361. 

But  when  it  is  based  on  a  want  of  6.  Smith  v.  Robinson,  ti  Ala.  840. 

jurisdiction  of  the  subject  matter  or  And   this  holds  good   although   he 

failure  to  state  a  cause  of  action,  it  offers  the  plaintiff  all  the  advantage 

may  be  made  at  any  stage  of  the  pro-  of  a  decree.     Cranstount^.  Goldshede, 

ceeding.     Mastin   v.    Marlow,  65    N.  2  Y.  &  Coll.  73,  holding  that  defendant 

Car.   695;    Garrett  v.  Trotter,  65   N.  must  first  move  to  set  aside  the  at- 

Car.  430.  tachment.                                                • 
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the  plaintiff  has  waived  the  contempt  by  the  acceptance  of  the 
defendant's  answer  or  otherwise.*  But  it  may  be  made  by  one 
defendant  although  another  codefendant  has  not  purged  himself.* 

/  By  Defendant  while  in  Default— in  Eqnity.— A  de- 
fendant in  equity  cannot  move  to  dismiss  his  suit  while  he  is 
in  default.'  But  the  motion  may  be  made  by  one  of  several 
defendants  although  his  codefendants  are  in  default.^ 

Konsoiti. — Where  one  defendant  is  in  default  the  general  rule 
has  been  that  a  nonsuit  could  not  be  moved  for  by  the  remain- 
ing codefendants,^  as  the  plaintiff  cannot  be  out  of  court  as  to 
the  defendant  in  default.*  But  the  courts  are  not  unanimous  in 
observing  that  ruleJ 


1.  Anonymous,  15  Vcs.  Jr.  175. 

Diiobedienoo  of  Ordor.— But  a  mere 
failure  to  comply  with  an  order  made 
in  the  suit  will  not  preclude  the  mo- 
tion.    Howe  V.  Grey,  36  L.  J.  Ch.  488. 

8.  Anonymous,  9  Ves.  Jr.  512. 

8.  Fergerson  v,  Rawlings,  33  111.  69. 

Dofiiult  should  bo  Set  Aiide.  —  He 
should  first  move  to  set  aside  the  de- 
fault, and  then  renew  his  motion  to 
dismiss.  Fergerson  v.  Rawlings,  23 
111.  69. 

4.  Dalton  v.  Hayter,  7  Beav.  586. 

Dismiued  Gonerally.— A  bill  may  be 
dismissed  with  costs  generally  as  to 
all  defendants  upon  the  hearing,  al- 
though taken  pro  confesso  as  to  some 
of  them  and  after  demurrer  overruled 
as  to  the  remainder.  Farmers'  Bank 
V.  Gilpin,  I  Harr.  (Del.)  565,  where 
the  court  said  :  "  The  overruling  of 
a  demurrer  means  nothing  more  than 
that  the  defendant  shall  answer ;  and 
the  trustees  having  answered  in  this 
case,  we  think  that  upon  the  hearing 
the  chancellor  did  right  in  dismissing 
the  bill  as  to  all  the  defendants."  See 
also  article  Decrees,  vol.  5.  p.  995. 

BiU  Taken  Fro  Confesso  Oenendly. — 
Where  a  bill  has  been  taken  pro  con- 
fesso  as  to  all  defendants,  a  motion  to 
dismiss  will  be  granted  only  where 
the  court  has  no  jurisdiction  of  the 
parties  to  the  action,  or  the  subject 
matter  as  stated  by  the  bill  does  not 
authorize  the  interference  of  equity. 
Winnipiseogee  Lake  Co.  v.  Young, 
40  N.  H.  427  ;  Winnipissiogee  Lake 
Co.  V,  Worster,  29  N.  H.  442. 


a  joint  action  and  the  case  tent  to  the 

i'ury  as  to  the  remaining  codefendants. 
Siggs  V.  Benger,  Ld.  Raym.  1372 ; 
Hannah  v.  Smith.  3  T.  R.  662  ;  WeU 
ler  V.  Goyton,  I  Burr.  358  ;  Powell  v. 
White,  Doug.  169 ;  Harris  v.  Butter- 
ley,  Cowp.  483  ;  Murphy  v.  Tomlon, 

7  D.  &  R.  619 ;  Castle  v,  Bullard,  23 
How.  (U.  S.)  172  ;  Williams  v.  Rearrs, 
3  McCord  (S.  Car.)  234  ;  M'Donald 
r.  Ivy,  Rice  (S.  Car.)  95.  Nor  can  it 
be  taken  voluntarily  by  the  plaintiff. 
M'Donald  r.  Ivy,  Rice  (S.  Car.)  95. 

Sottiog  Aiide  Verdict  —The  irregular 
entry  of  a  nonsuit  at  the  instance  of  a 
codefendant  will  not  authorize  an  order 
setting  aside  the  verdict  and  judgment 
obtained  by  default  or  otherwise 
against  the  remaining  codefendants. 
M'Donald  v.  Ivy,  Rice  (S.  Car.)  95. 

Kind  of  Aetion.--The  rule  applies 
equally  in  actions  of  contract,  M'- 
Gregor  v.  Cleveland,  \o  Wend.  (N. 
Y.)  596  ;  and  in  tort,  Yates  v.  Lansing, 

8  Johns.  (N.  Y.)  289. 

6.  Yates  v.  Lansing,  8  Johns.  (N. 
Y.)289. 

Bemody. — A  rule  may  be  obtained 
that  the  plaintiff  try  his  cause  or  pay 
the  costs  of  the  defense.  M'Gregor 
V,  Cleveland,  12  Wend.  (N.  Y.)  201. 

7.  Miller  v.  Knauff,  3  Pa.  L.  J. 
225;  Murphy  v.  Donlan,  5  B.  &  C. 
178,  overruling  11  E.  C.  L.  194;  Weller 
f.  Goyton,  i  Burr.  358:  Harris  v.  But- 
terley,  Cowp.  483;  Hannah  v.  Smith, 
3  T.  R.  662;  Newmarch  v.  Clay,  14 
East  239. 

After  considering  the  English  cases 


5.  Yates  v.  Lansing,  8  Johns.  (N.  Y.)    on  this  subject,  it  was  said  in  Miller 


289  ;  M'Gregor  V.  Cleveland,  10  Wend. 
(N.  Y.)  596,  12  Wend.  (N.  Y.)  201; 
M'Donald  v.  Ivy,  Rice  (S.  Car.)  95. 

The  English  Bnlo. — According  to  the 
English  common-law  practice  a  nonsuit 


V.  Knauff,  3  Pa.  L.  J.  225:  ••The  next 
case  in  which  this  subject  was  con- 
sidered occurred  in  A.D.  1826,  re- 
ported in  5  B.  &  C.  178,  II  E.  C.  L. 
194,  by  the  name  of  Murphy  f .  Donlan 


cannot  be  entered  as  to  one  defendant  in    and  Marshall,  and  in  7  T.  &  R.  619  as 
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g.  After  Death  of  Codefendant. — The  death  of  one  of 

several  defendants  will  not  preclude  the  rest  from  taking  a  judg- 
ment of  nonsuit  against  the  plaintiff  *  although  the  representatives 
of  the  deceased  defendant  have  not  been  substituted.^ 

9.  Hotioe  of  Motion — Whon  indisponMble. — Where  a  notice  of  a 
motion  for  a  dismissal,  nonsuit,  or  discontinuance  is  required,  it  is 
mandatory  and  jurisdictional,'  and  the  motion  will  not  be  enter- 
tained unless  it  is  regularly  given.* 

Vonoomplianoo  with  Conditional  Ordor. — An  order  was  made  that  a 
cause  should  stand  over  with  liberty  to  the  plaintiff  to  amend, 
and,  on  his  making  default,  that  the  bill  should  be  dismissed 
with  costs.  The  plaintiff  made  default,  and  the  defendant  ob- 
tained an  order  to  dismiss  without  notice.  It  was  held  that  the 
order  was  regularly  obtained.* 

Entitling  Notioo. — A  notice  of  motion  must  be  rightly' entitled,  or 
the  motion  will  be  denied.* 

Murphy  V.  Tomlan  and  Another.     By  Want    of  Prosecution,  —  Nor  upon 

these  reports  it  appears  that  assumpsit  dismissal   of   a  bill   in  chancery   for 

was  brought  by  Murphy  against  Don-  want  of    prosecution.      Degraves   v. 

Ian  and  Marshall  on  a  bill  of  exchange.  Lane,  15  Ves.  Jr.  29a. 

Marshall  suffered  judgment  by  default.  By  Plaintiff. — In  Kentucky  ?l  rule  of 

Donlan  pleaded  the  general  issue.    At  court  requiring  notice  of  motions  does 

Che  trial  before  Abbott,  C. J.,  the  plain-  not  apply  to  a  motion  by  plaintiff  to 

tiff  elected  to  be  nonsuited.     It  was  dismiss  his  action,  as  the  civil  code 

objected,  however,  by  the  defendant's  makes  it  imperative  upon  the  court  to 

counsel  that,  as  this  was  a  joint  action  sustain  such  a  motion.    Northwestern 

against   several   defendants   and  one  Mut.  L.  Ins.  Co.   v.   Barbour,  95    Ky. 

had  suffered  judgment  by  default,  the  7. 

plaintiff  could  not  be  nonsuited  as  to  Fictitious  Action, — Nor  is  a  notice  of 

one  of  them  only,  but  each  defendant  the  motion  required  to  authorize  the 

must   have  a  verdict;  and    the   sixth  dismissal  of  an  action  on  the  ground 

edition  of  Tidd's  Prac.  908,  Hannah  v.  that  it  is  fictitious.     Haley  v.  Eureka 

Smith,  3  T.  R.  662  ;  Weller  v,  Gowton,  County  Bank,  21  Nev.  127. 

I  Burr.  358  ;  and  Harris  v,  Butterley,  4.  Mcintosh    v,    Moulton.    3    Mac 

Cowp.  483,  were  cited  as  authorities  in  Arthur  (D.  C.)  587. 

point.     The  lord  chief   justice,  how-  For  What   Time. — The  notice  must 

ever,  directed  a  nonsuit,  but  gave  the  be  given  for  a  time  allowed  by  law,  as 

defendant  leave  to   move  to  enter  a  its  actual  postponement  to  a  proper 

verdict  for  him  if  the  court  should  be  day  will  not  cure  a  defect  in  ttiis  re- 

of  the  opinion  that  the  plaintiff  could  gard.    De  Geneve  v,  Hannan,  i  Russ. 

not  be  nonsuited."  &  M.  494. 

1.  Nickle    V,    MTarland,    7    Watts  Premature  Kotioe  of  Motion. —A  notice 
(Pa.)  406.  of  motion  given  before  the  default  of 

2.  Nickle    v.    MTarland,    7    Watts  the  plaintiff  will  not  avail  to  support  a 
(Pa.)  406.  dismissal  although  the  plaintiff  is  io 

8.  Mcintosh    v.    Moulton,    3    Mac-  default   when   the   motion    is    heard. 

Arthur  (D.  C.)587;  Vestrisv.  Hooper,  Ponsardin  v.  Stear,  32  Beav.  666. 

8  Sim.  570.  Prooeedings  on  Motion  for  New  Trial.— 

Withdrawal  of  a  Notieeof  a  motion  to  An  order  of  the  court  dismissing  the 

dismiss  leaves  the  suit  as  if  no  notice  proceedings  on  a  motion   for  a  new 

had  been  given.     Briggs  v,  Beale,  4  trial  cannot  be  set  aside  on  an  ex  parti 

N.  R.  261.  application.      Greehn   v.    Marker.  67 

Where  Hot  Beqnired  unlets   Btatntei  Cal.  364. 

Fresoribe — At  the  Hearing, — Notice  of  5.  Dobede  v,  Edwards,  11  Sim.  4S4* 

a  motion  to  dismiss  a  bill  for  want  of  6.   Bowlatt  v.  Cattell,  2  Hare  186. 

equity  is  not  required  where  made  at  Omission  of  Name. — Where  the  name 

the  hearing.     Lockard  v,  Lockard,  16  of  one  defendant  is  omitted  the  notice 

Ala.  423.  is  irregular  and  dates  only  from  its 
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Infonnal  Notioe. — The  informality  of  a  notice  of  motion  will  not 
necessarily  invalidate  it.^ 

10.  Notice  of  Discontiiiiiance. — Notice  of  a  discontinuance  at 
common  law  is  not  required  to  be  served  in  writing*  unless  for 
the  purpose  of  saving  costs.'  The  oral  notice  is  sufficient  in 
any  event  to  terminate  the  old  and  authorize  a  new  suit.* 

11.  GroundB  of  Dismissal—^.  Want  of  Jurisdiction— (i)  Of 

Subject  Matter — (a)  in  General. — A  dismissal  of  a  proceeding  may 
generally  be  had  when  the  trial  court  has  no  jurisdiction  of  the 
subject   matter,*  unless  a  statute  provides  for  a  removal  to  a 

amendment.     Pollard  r.  Doyle,  2  W.  Michigan. — Nelson     v.     Hyde,     lo 

R.  509.  Mich.    522;   Widner   v.  Olmstead,  14 

Error  in  Defendant's  Name. — Where  Mich.  124;  Thompson  v.  Thompson, 

the  motion  was  entitled  in  the  name  70  Mich.  62. 

of  the  plaintiff  and  three  defendants,  Missouri, — Dillard  v.  St.  Louis,  etc., 

one  having  been  struck  out  by  amend-  R.  Co.,  58  Mo.  69;  Cook  v.  Decker,  63 

ment  previously,  it  was  denied.    Bow-  Mo.  328. 

latt  V.  Cattell,  2  Hare  186.  New     Jersey,  —  Swedesborough 

1.  DiBmissal  after  Notice  of  Biseontinn-  Church  v.  Shivers,  16  N.  J.  £q.  453; 
anoe. — After  a  notice  of  discontinuance  Johnson  v,  Clarke  (N.  J.  Eq.  1894),  28 
and  tender  of  costs  the  judge  at  the  Atl.  Rep.  558. 

same  circuit  may,  notwithstanding,  New  York.  —  Gormly  v,  Mcintosh, 
make  an  order  dismissing  a  complaint  22  Barb.  (N.  Y.)  271 ;  Ramsey  v.  Gould, 
with  costs,  and  directing  an  extra  57  Barb.  (N.  Y.)  398;  Fullerton  z^.  Jack- 
allowance.  Moffatt  z'.  Ford,  14  Barb,  son,  5  Johns.  Ch.  (N.  Y.)  276;  Smets 
(N.  Y.)577.  V,    Williams,    4    Paige    (N.    Y.)    364; 

2.  Ballou  V.  Ballou,26  Vt.  673;  Hill  Bradt  v.  Kirkpatrick,  7  Paige  (N.  Y.) 
V.  Dunlap,  15  Vt.  645.  62;  Spear  v.  Given.  9  Paige  (N.  Y.)362. 

8.   Ballou  V.  Ballou,  26  Vt.  673;  Mead  North  Carolina. — Dalton  v,  Webster^ 

V,  Arms,  2  Vt.  180.  82  N.  Car.  279. 

Disoontinnanoe  before  Betnm  of  Writ.  Ohio, — Miller  v,   Truman,   2  Cine. 

— Where  the  suit  is  discontinued  be-  Wkly.  L.  Bull.  (Ohio)  241;  Pittsburg, 

fore  return  day,  and  no  costs  have  been  etc.,  R.  Co.  v.  Hurd,  17  Ohio  St.  144. 

incurred  by  the  defendant  before  the  Tennessee, — Bennett    v.   Wilkins,    5 

receipt  of  the  notice  of  the  discontinu-  Coldw.  (Tenn.)  240;  Taul  v.  Collins- 

ance,  the  defendant  may  come  in  and  worth,  2  Yerg.  (Tenn.)  579;  Smith  v, 

claim  costs  unless   notice  is  given  in  Story,  i  Humph.  (Tenn.)  420;  McNew 

writing.     Fullam  v,  Ives,  37  Vt.  669.  v,  Toby,  6  Humph.  (Tenn.)  28. 

4.  Connecticut,  etc.,  R.  Co.  v.  Texas, — Henderson  v,  Kissam,  8 
Newell,  31  Vt.  364;  Hill  v.  Dunlap,  Tex.  46;  Gouhenant  v.  Anderson,  20 
15  Vt.  645.  Tex.  459;  Sherwood  v.  Douthit,  6  Tex. 

Serrice    of    Notioe. — Where    written  224;    Bridge  v.   Ballew,  11  Tex.   269; 

notice  is  required  by  statute  it  may  be  Graham  v,  Roder.  5  Tex.  145;  Tarbox 

served  by  the  officer  who  served  the  v,  Kennon,3Tex.  8;  Dwyerv.  Bassett, 

plaintiff's  writ.      Jewett  v,   Locke,  6  63  Tex.  276. 
Gray  (Mass.)  233.  Vermont, — Stoughton  v,  Mott,  13  Vt. 

5.  Connecticut, — Wildman  v.  Rider,  175. 

23  Conn.  172.  Virginia. — Hall  v.  Smith,  25  Gralt. 

Illinois, — Wakefield  v»  Goudy.  4  111.  (Va.)  70;  Jones  v,  Bradshaw,  i6Gratt. 

133.  (Va.)  355. 

Kentucky. — Paul  v,  Rogers,  5  T.  B.  West  Virginia, — Hughes  v.  Mount, 

Mon.  (Ky.)  169.  23  W.  Va.  130;  Cresap  v,  Kemble,  26 

Louisiana, — State  v.  Judge,  45  La.  W.  Va.  603. 

Ann.   1316;  Rose   v,  Whaley,    14   La.  Wisconsin.  —  Schroeder  v,  Lauben- 

Ann.  374;  Gay  V.  Eaton,  28  La.  Ann.  i.  heimer,  50  Wis.  484. 

Maine, — Stetson  v,  Corinna,  44  Me.  United  States, — Cabot  v.  McMaster, 

29.  65Fed.Rep.  533;  Nashua, etc., R. Corp. 

Massachusetts, — King  v.  Dewey,   ii  v,   Boston,  etc.,  R.  Corp.,   136  U    S. 

Gush.  (Mass.)  ai8.  35^;  Clark  t/.  Wooster,  119  U.  S.  323; 
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DISMISSAL. 


n  Xotlra  of  Pwty. 


proper  tribunal  instead  of  dismissal.^ 

Extent  of  Bnle. — The  rule  applies  to  all  classes  of  cases  and  all 
tribunals.     Thus  it  applies  to  chancery,'  to  actions  at  law,'  to 


Williams  v,  Hagood,  98  U.  S.  73;  Hol- 
lins  V,  Brieriield  Coal,  etc.,  Co.,  150  U. 

S.  371. 

England, — Anonymous,  Mos.  47; 
Brace  v.  Taylor,  2  Atk.  253;  Owens  v. 
Smith,  Comyns  715;  Holmes  v.  East- 
ern Counties  R.  Co.,  3  Jur.  N.  S.  737. 

As  to  Separate  Defendant. — A  bill  may 


merely  to  rehear  and  establish  wills, 
etc.,  and  to  execute  the  trusts,  without 
praying  anything  more,  is  not  to  be 
brought  to  hearing,  and  if  brought  to 
a  hearing  will  be  dismissed  with  costs. 
Manlor  v.  Whitaker,  Dick.  805. 

Juritdiotion  at    Inception   of  Suit.— 
But  the  rule  does  not  apply  where  the 


bedismissedastoonecodefendanthav-     court   had' any  jurisdiction  whatever 


ing  a  separate  and  distinct  interest 
because  the  subject  matter  does  not 
come  to  the  jurisdictional  amount. 
Craig  V.  Williams,  90  Va.  500. 

Without  Prejndioe.— The  dismissal 
should  be  without  prejudice  where  it 
is  based  on  the  ground  that  the  sub- 


at  the  inception  of  the  suit,  if  the  ob- 
jection was  not  raised  at  the  time. 
Clark  V,  Wooster,  119  U.  S.  323. 

BiU  for  Diicovery. — Where  jurisdic- 
tion depends  upon  discovery  a  bill 
will  be  dismissed  if  the  answer  denies 
the    facts  as   to   which  discovery   is 


ject  matter  of  litigation  is  beyond  the     sought.     Tappan  v.  Evans,   11  N.  H. 


jurisdiction  of  the  court.       Krolik  v. 
Bulkley,  58  Mich.  407. 

After  Eemoval  to  Federal  Court.— A 
motion  to  dismiss  a  suit  removed  to  a 
federal  court  may  be  made  there  by 


323;  Jones  V,  Sherwood,  6  N.  J.  Eq. 
210. 

Ftand  or  Champerty.— The  bill  will  be 
dismissed  where  jurisdiction  is  ob- 
tained by  fraud,  Battelle  r.  Youngs- 


the  defendant  on  the  ground  that  the    town  Rolling  Mill  Co.,  16  Lea  (Tenn.) 


state  court  had  no  jurisdiction  of  it. 
Bentlif  v.  London  Finance  Corp.,  44 
Fed.  Rep.  667;  Parrott  v.  Alabama 
Gold  L.  Ins.  Co.,  5  Fed.  Rep.  391; 
Atchison  v.  Morris,  11  Fed.  Rep.  582; 
Small  V,  Montgomery,  17  Fed.  Rep. 
865;  Hendrickson  v,  Chicago,  etc.,  R. 
Co.,  22  Fed.  Rep.  569;  Kauffman  v, 
Kennedy,  25  Fed.  Rep.  785;  Miner  v, 
Markliam,  28  Fed.  Rep.  387;  Perkins 
V.  Hendryx,  40  Fed.  Rep.  657;  Golden 
V.  Morning  News,  42  Fed.  Rep.  112, 
cverruling  Sayles  ».  Northwestern 
Ins.  Co.,  2  Curt.  (U.  S.)  212. 

Seire  TMlaa  to  BerlTO  Judgment. — 
Where  a  revival  of  a  judgment  upon 
which  an  execution  had  been  issued 
unseasonably  is  unnecessary,  a  pro- 
ceeding \iy  scire  facias  to  revive  will  be 
dismissed  upon  motion  of  the  defend- 
ant as  a  useless  addition  of  costs. 
Buckner  v.  Pipes,  56  Miss.  366. 


355;  Kingman  v,  Holthaus,  59  Fed. 
Rep.  305;  or  where  the  suit  is  shown 
to  be  champertous,  Webb  v,  Arm- 
strong, 5  Humph.  (Tenn.)  379. 

FriTolous,  PiotitlouB  Suit. — So  where 
the  court  becomes  satisfied  from  plain- 
tiff's evidence  that  the  prosecution  is 
frivolous,  Kincaid  v.  Bradshaw,  6 
Baxt.  (Tenn.)  102;  or  fictitious.  Jud- 
son  V,  Flushing  Jockey  Club,  14  Misc. 
Rep.  (N.  Y.  C.  Pi.)  562:  holding  that 
the  motion  to  dismiss  such  an  action 
may  be  made  by  an  attorney  as  antt- 
cus  curies. 

Withdrawal  of  Money  Paid  Into  Court. 
— Where  the  plaintiff  has  withdrawn 
the  money  paid  into  court  in  fall  set- 
tlement of  the  action,  the  bill  may  be 
dismissed.  Gardner  v.  Black,  98  Ala. 
638;  Hanson  v,  Todd,  95  Ala.  328. 

Prior  BiBpoeal  of  Subject  Katter.— So 
where  the   plaintiff   has  prior  to  the 


1.  See  Old  Code  Miss.  (Hutch.)  776-    institution  of  the  suit  disposed  of  all 


779;  Trotter  »•  Erwin,  27  Miss.  772. 

i.  Anderson  v.  Ward,  6  T.  B.  Mon. 
(Ky.)42o;  Edwards  v,  Coleman,  6  T. 
B.  Mon.  (Ky.)  568;  Paul  9.  Rogers,  5 
T.  B.  Mon.  (Ky.)  168;  Stout  v.  Ash- 


his  interest  therein,  the  bill  will  be 
dismissed.  Barron  v.  Jacobs,  38  La. 
Ann.  370. 

8.  Wakefield   v.  Goudy,  4  111.  133; 
Matter  of  Corbett*8  Petition,  90  Hun 


ton.  5  T.  B.  Mon.  (Ky,)  251;  New  Or-  (N.  Y.)  182;  Ballance  w.  Underbill,  4 

leans,  etc.,  R.  Co.  v.  Evans,  49  Miss.  111.  453;  Gadsden  First  Nat.  Bank  v. 

785;  Loomis  V,  Rosenthal,  67  Fed.  Rep.  Pinson,  105  Ala.  588;  McCIure  v.  Lay, 

369;  Creagh  v.  Nugent,  Mos.  356.  30  Ala.  208;  Mills  v.  Long,  58  Ala. 

BiU  Kmly  to  Sehear  WllL— A  bill  460. 
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appellate  courts,*  to  special  proceedings,*  to  probate  courts,' 
and  to  inferior  courts.* 

(b)  Objection   How   Taken — At   Law  Genorally. — A   motion    to   dismiss 
for  lack  of  jurisdiction  is  appropriate   at  law   only  where   the 
defect  appears  on  the  face  of  the  record.*    More  correct  prac-. 
tice  requires  the  objection  to  be  taken  by  answer  or  demurrer,* 

or  by  a  rule  on  the  plaintiff  to  show  cause  why  the  suit  should 
not  be  dismissed.'' 

Under  Cede  Procednre.  — Under  the  code  practice  the  question  can- 
not be  raised  by  motion,**  as  all  objections  to  the  court's  jurisdic- 

1.  Royston*s  Appeal,  53  Wis.  617;  Place,  40  Hun  (N.  Y.)  481  ;  Mill* 
Fleming  v.  Limebaugh,  2  Mete.  (Ky.)  banks  v,  Coonley  (Supreme  Ct.),  17 
267;     McKitrick     v,    Peter,    5    Dana  N.  Y.  St.  Rep.  533. 

(Ky.)  587;  Bassett  v,  Oldham,  7  Dana  6.  Upham  v.   Bradley,  17  Me.  425  ; 

(Ky.)    168;     Hoskins    v.    Roberts,    2  Gage  v.  Gannet,  10  Mass.  176;  Badg- 

B.  Mon.  (Ky.)  263;  Kinkaid  v.  Hiatt,  er  v,  Towle,  48  Me.  20. 

24  Neb   562;  Miller  v.  Miller,  25  W.  Plea  in  Abatement. — Where  not  ap- 

Va.   495;    Coleman   v,    Anderson.    29  parent  on  the  face  of  the  record  it  can 

Gratt.  (Va.)  425;  Gormlyz'.  Mcintosh,  be  taken  advantage  of  only  by  plea  in 

22  Barb.  (N.  Y.)  272;  Malone  v,  abatement.  Badger  v.  Towle,  48  Me. 
Clark,  2  Hill  (N.  Y.)  658.  20. 

Limitation  of  the  Enle. — But  the  rule  Omission  of    Allegation. — The    mere 

is  necessarily  limited  to  cases  where  failure  of  a  plaintiff  to  make  the  alle- 

the  want  of  jurisdiction   appears  on  gation,  necessary  for  jurisdiction,  that 

the  face  of  the  proceeding.     Gormly  the  land  which  is  the  subject  of  the 

9.  Mcintosh,  22  Barb.  (N.  Y.)  272.  suit  lies  within  a  certain  county,  will 

2.  Trester  v.  Missouri  Pac.  R.  Co.,  not  authorize  the  motion.     Upham  v. 

23  Neb.  242  ;  Denver,  etc.,  R.  Co.  v,  Bradley,  17  Me.  423. 

Church,  7  Colo.  143.  Conater  Affidayits. — Special  reasons, 

fltatntory  Prooeedingii  in   Arrest. — A  if  any,  may  on  such  a  motion  be  set 

statutory  proceeding  for  the  arrest  of  forth  in  opposing  affidavits,  and   the 

a  debtor  on   mesne  process   will    be  court  will  judge  of  its  own  jurisdiction 

dismissed   unless  the  provisions   re-  in    the    exercise    of    a    discretionary 

quired  by  statute  are  strictly  followed,  power.    Dewitt  v,  Buchanan,  S4  Barb. 

Bailey  v.  Carville,  62  Me.  524.  (N.  Y.)  31. 

3.  Matter  of  Dupuy's  Estate  (Su-  Qnestion  for  Jvry. — A  suit  cannot  be 
preme  Ct.),  28  N.  Y.  St.  Rep.  42.  properly  dismissed  for  lack  of  juris- 

Hew  York  Sorrogate's  Court. — In  New  diction  on  any  question  which  should 

Ycrk  where  the  proof  in  a  surrogate's  properly  go  to  the  jury.     Belcher  v* 

court  shows  a  compromise  and  settle-  Van  Dusen,  37  111.  281. 

ment  of  the  petitioner's  claim,  there-  6.  Twine  v.   Carey,   2  Okla.   249 ; 

by  sustaining  the  allegations  of   the  Bicycle  Stepladder  Co.  v»  Gordon,  57 

answer  to  the  extent  of    creating  a  Fed.  Rep.  529. 

disputed    claim    or    question    as    to  7.  Ratdiff  v.  Polly,  Z2  Gratt*  (Va.) 

whether  there  was  an  accord  and  sat-  saS. 

isfaction,  or  whether  the  estate  in  Want  of  Citiienship. — Formerly  in  the 
equity  was  entitled  to  a  relief  or  dis-  federal  courts  the  objection  to  the 
charge  from  a  judgment,  the  proceed-  jurisdiction  from  a  denial  of  the  com- 
ings should  be  dismissed,  as  the  court  plainant's  averment  of  citizenship 
has  no  jurisdiction  to  try  the  issue,  conld  only  be  raised  by  a  plea  in 
Matter  of  Corbett's  Petition,  90  Hnn  abatement  or  by  demurrer,  and  not  by 
(N.  Y.)  186.  answer.     But  this  rule  was  modified 

4.  Lybrand  v.  Carson,  2  Pin.  (Wis.)  by  the  Act  of  March  3,  1875,  iS 
33  ;  Hamilton  9.  McDonald,  zS  CaL  Sut.  at  L.  472,  determining  the  juris- 
128  ;  Hughes  v.  Mount,  23  W.  Va.  diction  of  the  United  States  Circuit 
130  ;  Gould  V.  Patterson,  S7  Hun  (N.  Courts.  Nashua,  etc.,  R.  Corp.  v, 
Y.)  533  ;  Koon  v.  Ma^nzan,  6  Hill  Boston,  etc,  R.  Corp.,  136  U.  S.  356. 
<N.  Y.)  44;  Bowyer  v.  Schofield,  i  8.  Delaware,  etc,  R.  Co.  v.  New 
Abb.  App.  Dec  (N.  Y.)  183  ;  White  v.  York,  etc.,  H-  Co.,  12  Misc.  Rep.  (N. 
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tion  are  properly  taken  by  demurrer  or  answer.* 

(e)  Who  may  Moto  to  iMmifi. — It  is  immaterial  by  whom  the  motion 
is  made,*  as  the  court  may  dismiss  on  its  own  motion.' 

(d)  Proper  Time  for  Motion. — Such  a  motion  may  be  made  and 
granted  at  any  time.*     It  is  never  unseasonable.* 

In  Chanoorj  the  rule  applies  where  the  defect  of  jurisdiction  ap- 
pears on  the  face  of  the  bill* 

(0)  By  Nonooit. — Under  the  English  practice  the  judges  were  ac- 
customed to  direct  a  nonsuit  where  it  was  clear  that  the  action 

Y.  Supreme  Ct.)  230;   Atlantic,  etc.,  may  accordingly  be  made  after  ver- 

Tel.  Co.  V.  Baltimore,  etc.,  R.  Co.,  87  diet.     Stetson  v.  Corinna,  44  Me.  29. 
N.    Y.    357  ;    Toronto   General    Trust        And  so  an  action  of  replevin   was 

Co.  V.  Chicago,  etc.,  R.  Co.,  32  Hun  then   dismissed   because   the  amount 

(N.  Y.)  192.  involved  was  less  than  that  required 

1.  Delaware,  etc.,    R.    Co.   v.  New  by  statute  to  vest  jurisdiction.     King 
York,  etc.,  R.  Co.,  12  Misc.  Rep.  (N.  v.  Dewey,  xi  Cush.  (Mass.)  218. 

Y.  Supreme  Ct.)  230.  As  Motion  in  Arrost. — Where  made 
After  Complaint  Striokon  Oat. — It  is  after  verdict  the  motion  to  dismiss  may 
appropriate  to  dismiss  an  action  after  be  treated  as  a  motion  in  arrest  of  judg- 
a  complaint  has  been  stricken  out  by  ment.  Stetson  v.  Corinna,  44  Me.  29. 
consent  of  parties.  Smith  f.  Ling,  73  Birooting  Vordiet.— If  the  want  of 
Cal.  72.  jurisdiction  is  not  made  apparent  until 
For  Failure  to  Enter  Jadgmeat. — A  after  the  jury  is  sworn,  the  court  may 
code  provision  that  an  action  may  be  instruct  the  jury  to  find  for  the  de- 
dismissed  upon  failure  to  enter  a  fendant  on  the  ground  of  want  of 
judgment  within  a  defined  time  after  jurisdiction  in  the  justice.  Hoskins 
the  rendition,  is  construed  as  direc-  v,  Roberts,  2  B.  Mon.  (Ky.)  263. 
tory  only.  The  neglect  to  enter  the  6.  Municipal  Investment  Co.  v. 
judgment  may  therefore  be  excused  Gardiner,  62  Fed.  Rep.  954. 
and  the  order  of  dismissal  be  refused.  Where  Proof  Boqnired. — Where  the 
Rosenthal  v.  McMann,  93  Cal.  505  ;  grounds  of  the  motion  are  required  to 
Marshall  v.  Taylor,  97  Cal.  422.  be  supported  by  proof,  the  bill  cannot 

2.  Wildman  v.  Rider,  23  Conn.  172.  be  dismissed  except  upon  what  may 
An  Amiens  Cnri«  may  make  the  mo-  be  regarded  as   a  final  hearing  upon 

tion.     Haley  v.  Eureka  County  Bank,  pleadings   and    facts    brought    in    by 

21  Nev.  127.  way    of     stipulation.     Atty.-Gen.    r. 

8.  State  V.  Judge»  45  La.  Ann.  1316;  Lake  County  Supervisors,  33  Mich.  289. 

Bland   r.  Fleeman,  29  Fed.   Rep.  669;  Denial  of  JnriidietiOBal  Allegationa. — 

St.  Louis  R.  Co.   V.  Pacific  R.  Co.,  52  Under  code  procedure,  where  the  ju- 

Fed.  Rep.  770.  risdictional  facts  alleged  in  the  com- 

Citiienship    of    Parties. — Where    the  fplaint  are  denied  by  the  answer  the 

bill   does   not  contain  proper  allega*  question  becomes  one  of  fact  to  be  de- 

tions  as  to  the  citizenship  of  parties  termined  on  the  hearing,  and  where 

it  may  be  dismissed  by  the  court  on  want  of  jurisdiction   appears   in  the 

its  own  motion.     Carlsbad  v.  Tibbetts,  progress  of  the  trial   the  court  must 

51  Fed.  Rep.  852.  dismiss.     Love  v,  Morrill^  19  Oregon 

4.  Twine  r.  Carey.  2  Okla.  249;  545. 
Rhode  Island  v.  Com.,  12  Pet.  (U.  S.)  PlaintiiTs  Awignment  of  Intereet.— In 
660;  Buffalo  V.  Pocahontas,  85  Va.  225;  an  action  for  the  infringement  of  a 
Morgan  v,  Carson,  7  Leigh  (Va.)  238;  patent  right  a  motion  to  dismiss  the 
Green  v,  Massie,  21  Gratt.  (Va.)  356;  bill  after  decree  upon  a  master's  re- 
Jones  V,  Bradshaw,  16  Gratt.  (Va.)  port,  upon  the  ground  that  the  plain- 
355;  State  V.  Judge,  45  La.  Ann.  1316.  tifi   had   parted   with  his  interest  by 

Criminal  Proeeontion. — The  same  rule  assignment  pending  the  suit,  was  prop- 
applies  of  course  to  a  criminal  prose-  erly  overruled  where  such  assignment 
cution.     State  v.   Haynes,  35  Vt.  565.  was    not   made   until  aft^r  the   time 

6.  Stoughton  V,  Mott,  13  Vt.  175.  when  the  computation  of  profits  ended. 

After  Yerdiet. — A  motion  to  dismiss  Dean  v.  Mason»  30  How.  (U.  S.)  198. 
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DISMISSAL. 


on  Motion  of  Party. 


could  not  be  maintained,*  even  where  the  objection  appeared  on 
the  face  of  the  record  and  might  be  taken  advantage  of  by  motion 
in  arrest  of  judgment  or  writ  of  error.* 

(2)  Of  Person — in  General. — The  motion  to  dismiss  the  action 
may  be  based  on  the  failure  of  the  plaintiff  to  bring  the  person  of 
the  defendant  within  the  jurisdiction  of  the  court.'  The  rule 
applies  to  actions  at  law  under  modified  common-law  practice,* 
to  bills  in  chancery,*  and  to  actions  brought  under  code  pro- 
cedure.* 


1.  Sadler  v.  Robins,  i  Campb.  253. 

2.  Sadler  v.  Robins,  i  Campb.  253. 
Salt     on    Foreign    Judgment.— This 

practice  was  resorted  to  where  a  suit 
in    assumpsit   was    brought    upon    a 


of  defendants  they  may  have  the  bill 
dismissed.  Carlsbad  v.  Tibbetts,  51 
Fed.  Rep.  852. 

On  Affidavit!  of  Nonreeidenee. — R.  filed 
a  bill  in  i860  against  P.,  alleging  the 


foreign   decree    which   was  not  com-  latter  to  be  a  nonresident.    No  process 

pleted  and  final  at  the  time  the  action  was  served  upon  him  and  no  order  of 

was   brought.      Sadler  v,    Robins,    i  publication  was  had.     In  1861  R.  filed 

Campb.  253.  an  affidavit  that  P.  was  a  nonresident, 

Amount  in  Controveny. — So  a  nonsuit  but   no   attachment   was   issued.      P. 

may   be   taken   in  some  jurisdictions  answered  the  bill,  objecting  to  the  ju- 

because  the  amount  in  controversy  is  risdiction  of  the  court  upon  the  ground 


not  within  the  jurisdiction  of  the 
court.  Wilson  v.  Owens,  i  How. 
(Miss.)  126;  Mera  v.  Scales,  2  Hawks 
(N.  Car.)  364;  Vaughan  v.  Cade,  2 
Rich.  (S.  Car.)  49;  Sanders  t/.  Gage, 
Cheves  (S.  Car.)  165.  See  also  article 
Amount  in  Controversy,  vol.  i,  p. 
717.  Unless  statutes  allow  the  plain- 
tiff to  show  by  affidavit,  after  the  jury 
has  found  for  a  less  sum,  that  the  ju- 
risdictional sum  for  which  the  suit  is 
brought  is  really  due,  but  that  for 
want  of  proof  or  by  statute  of  limita- 
tions a  recovery  of  part  could  not  be 
had.  Johnston  v.  Francis,  13  Ired. 
(N.  Car.)  465. 

8.  Searles  v.  Hardy,  75  Me.  461; 
Mclntyre  v.  Mclntyre,  Wright  (Ohio) 
135;  OTallon  Bldg.  Co.  v.  Rodrigues, 
6  Mo.  App.  576;  Callender  v.  Paines- 
ville,  etc.,  R.  Co.,  11  Ohio  St.  516; 
Houston    ».    San   Francisco,  47  Fed. 

Rep.  337. 

A  Flea  in  Abatement  is  not  required. 
Parker  V.  Porter,  4  Yerg.  (Tenn.)8i. 

4.  Martin  v.  Wiggin  (N.  H.  1892).  29 
Atl.  Rep.  450;  Jones  v.  Smith,  3  N.  H. 


of  want  of  service  of  process  and 
also  fully  answering  the  bill.  The  bill 
was  dismissed,  it  being  held  that  the 
allegation  of  the  bill  that  P.  was  a  non- 
resident and  the  affidavit  of  R.  to  the 
same  effect  were  equivalent  to'a  return 
of  the  officer  that  he  was  a  nonresident. 
Price  V.  Pinnell,  4  W.  Va.  296. 

6.  Seurer  v,  Horst,  31  Minn.  479. 

Snbstitnted  Defendant. — An  action  may 
be  dismissed  upon  failure  of  the  plain- 
tiff to  comply  with  an  order  of  the 
court  directing  that  the  summons  and 
amended  complaint  be  served  by  the 
plaintiff  within  a  specified  time  upon  a 
substituted  defendant  in  an  action  of 
interpleader.  Hooper  v.  Balch,  31 
Minn.  276. 

In  Califomia  subdivision  7  of  section 
581  of  the  Code  Civ.  Pro.,  which  pro- 
vides that  an  action  shall  be  dismissed 
"unless  summons  shall  have  been  is- 
sued within  one  year  and  served  and 
return  thereon  made  within  three  years 
after  the  commencement  of  said  ac- 
tion," does  not  limit  the  time  for  ser- 
vice of  the  summons  to  one  year  after 


108;  Wilbur  V.   Abbot,  58  N.  H.  272;  the  commencement  of  the  action,  but 

Clough  V,  Moore.  63  N.  H.  iii;  Sleeper  fixes  the  extreme  limit  of  time  both  for 

V.   Free  Baptist  Assoc,  58  N.  H.  27;  the  service  of  summons  and  the  return 

Searles  v.  Hardy,  75  Me.  461.  of  summons   at  three  years;  but   the 

6.  Austin   V,    I^ichardson,   i   Gratt.  question  as  to  whether  there  has  been 

(Va.)  310;  Price  ».   Pinnell,  4  W.  Va.  reasonable    diligence    in    making   the 

296.  service  within  the  time  limited  is  left 

DefeetiTO  Frayer  for  Sabposna. — Where  an  open  one  to  be  considered  and  de- 

the   prayer  for  subpoena  in  a  bill  in  cided  by  the  court  upon  the  facts  of 

chancery  does  not  contain  the  names  each  particular  case.    Murray  v»  Glee* 
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HoBMniM  OB  a  Oodeflmdaat. — A  complaint  can  be  dismissed  for 
nonservice  of  summons  on  a  defendant,*  unless  service  is  excused 
under  the  statute,  or  the  defendant  not  served  is  shown  by  a 
proper  return  to  be  dead  or  beyond  the  jurisdiction.*  But  the 
qualification  last  stated  does  not  hold  when  a  complete  determi- 
nation of  the  controversy  cannot  be  had  without  the  presence  of 
the  defendant.' 

b.  Want  of  Equity— (i)  /;/  General. — In  chancery  a  bill  will 
be  dismissed  whenever  its  allegations  disclose  a  want  of  equity 
in   the  complainant,**  as  where  a  party  seeking  specific    pertorni- 

SOD,  lOO  Cal.  six;  Kreiss  v,  Hotaling,  Florida, — Sauls  v.  Freeman,  24  Fla. 

99  Cal.  383.  209;  Freeman  v.  Timanus,  12  Fla.  393. 

Prior  to  the  amendment  under  the  Georgia, — Hammett  v.   Christie,  21 

statute   providing   that  the  summons  Ga.  251. 

roust  be  issued  within  one  year  after  Illinois, — Edwards  v,  Beaird,  i  III. 
filing  the  complaint,but  without  express  70;  Fisher  v.  Stone,  4  111.  6S;  Warder 
limitation  as  to  the  time  within  which  v.  Cornell,  105  IlL  169;  Harris  v.  Gal- 
service  and  return  should  be  made,  it  braith,  43  111.  309. 
was  held  that  service  must  be  made  Indiana. — GuUettv.Housh,  yBlackf. 
within  a  reasonable  time,  and  if  not  so  (Ind.)  52. 

made  it  was  ground  for  a  dismissal  of  Kentucky. — Bobb    v.    Bobb,  3   Litt. 

the  action.     Murray  v.  Gleeson,  100  (Ky.)  240;  Smith  v.  Frost,  i  Bibb  (Ky.) 

Cal.  51a;  Grigsby  v.  Nopa  County,  36  375;  Lewis  v.   Morton,   s  T.  B.   Mon. 

Cal.   585;   Carpentier   v.   Minturn,   39  (Ky.)  3;  Shropshire  v.  Reno,   5  Dana 

Cal.  450;  Eldridge  v.  Kay.  45  Cal.  49;  (Ky.)  586;  Buford  v.  Pawling,  5  Dana 

Lander  v.  Flemming,  47  Cal.  614;  Dig-  (Ky.)  284. 

gins  V.  Thornton,  96  Cal.  417.  Maine. — Warren  v.  Westbrook  Mfg. 

1.  Kaliske  tf.  Weil,  24  Civ.  Pro.  Rep.  Co.,  86  Me.  32;  Rockland  v.  Rockland 

(N.  Y.  C.  PI.)  248;  Graham  v.  Marks,  Water  Co.,  86  Me.  55. 

95  Ga.  38.  Massaekusttts. — Tuck    v.    Manning, 

Oa  Joint  Contraol. — Audio  an  action  150  Mass.  sii;  Provident  Institution 
against  joint  defendants  sued  on  a  v.  White,  115  Mass.  112;  Amy  v.  Man- 
joint  contract  a  motion  to  dismiss  the  ning,  149  Mass.  487;  Graves  v.  Gold- 
action  may  be  made  by  one  defendant  thwait,  153  Mass.  268. 
for  failure  to  serve  another.  Graham  Mississippi, — Clary  v.  Lowry,  SI 
V,  Marks,  95  Ga.  38.  Miss.  879. 

CoplaiBtiff  whan  Bawid  bj  Diwilwal —  New  Jersey,— "EXj  v.  Ely,  30  K.  T.  Eq. 

Where  a  party  is  aware  that  he  has  44;  Blauvelt  v.  Ackerman.  20  N.J.  Eq. 

been  joined  as  a  coplaintiff,  and  makes  14s;   Campbell   v.  Zabriakle,    8    N.  J. 

no  objection,  he  will  be  bound  by  the  Eq.  356. 

decree  of  dismissal.    Doggett  v.  Helm,  Tennessee. — Garner  ti.He wet,  2  Yerg. 

17  Grati.  (Va.)96.  (Tean.)498;  Earles  v.  Earles,  3  Head 

S.  Graham  v.  Marks,  95  Ga.  38.  (Tean.)    366;    Thompson    v.    Paul.   8 

S.  Kaliske  v>  Weil,  24 Civ.  Pro.  Rep.  Humph.  (Tenn.)  114. 

(N.  Y.  C.  Pl.)x4a.  Uni/ed  Stales.— Backer  v.    Biddle.   I 

XiiU«ing    Defaada&t    within    Siatow —  Baldw.  (U.  S.)  4x7;  Scott  0.  Neely.  140 

Where  the   defendant  is  enticed  into  U.  S.  106;   Rassell  v.  Kern,  64  Fed. 

the  state  for  the  purpose  of  procuring  Rep.  581;  Hohorst  v.  Hamburg-Ameri- 

service  of  summons  it  may  be  set  aside,  can  Packet  Co..  148  U.  S.  262. 

but  the  dismissal  of  the  action  oo  that  EmgUnd, — Williams   v.  Williams,  X 

ground  is  erroneoua.    Beacom  v.  Rog-  Cb.  Cas.  252;  Molesworth  v,  Verney, 

era.  79  Hun  (N.  Y.)  220w  Dick.  667;  Garrett  v.  Noble,  3  L.  J.  N. 

4.  .4USasna. — Bryamt  v.  Petcrs^j  Ala.  S.  Ch.  159;  Waine  v,  Crocker*  31  L.  J. 

167;  Haughy  v.  Strang,  »  Port.  (Ala.)  CK.  285;  Sawyer  v.  Mills,  19  L.  J.  K.  S. 

177:  Freeman  v.  McBroom»  11  Ala.  943;  Ch.  242;  Hutton  v.  London,  etc.,  R.  Co., 

Espy  V.  Comer,  76  Ala.  501;  Lesslie  v.  x8  L.  J.  N.  S.  Ck.  345;  Governors,  etc., 

Richardson,  60  Ala.  563.  v.  Swan,  5  Bro.  P.  C.  429;  Atty.-Gen.  «f« 

Arkansas. — MeiML    v.    Anlkoay,    IX  Skinners*  Co.,  5  Sin».  S96;  WiUingham 

Ark.  411.  V.  Joyce,  3  Ves.  Jr.   168;   Lawson  v, 
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ance  of  a  contract  insists  upon  obtainingran  unconscionable  advan- 
tage,* or  where  the  matters  set  out  in  the  bill  do  not  present  a 
material  issue,*  or  where  it  is  manifest  that  the  complainant  has 
no  legal  interest  in  the  subject  matter  of  litigation.^  Such  a  dis- 
missal is  equivalent  to  a  dismissal  for  want  of  jurisdiction.'* 

(2)  Objection  How  Raised — ^VBder  Strict  GbAaceiT  Practice  the  equity 

of  a  bill  can  be  questioned  only  on  demurrer  or  on  the  hearing.* 

Laude,  Dick.  346 ;  Wright  v.  Barlow,  action   is   not  a   meritoriaus   one,  or 

Dick.  43;  Gossip  v.  Wright,  9  Jur.  N.  that  the    plaintiff    is    estopped   from 

S.  592;  Hannah  v.  Hodgson,  30  Beav.  prosecuting  it.     Ramsey   v.  Erie    R. 

19-  Co.,  8  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 

BUI  to  SetUe  Eitate.— A  bill  in  chan-  Ct.)  174. 

eery  to  settle  an  estate,  which  does  not  2.   Beidel  v.  Gamble,  13  Fla.  278. 

show  the  extraordinary  circumstances  Prior  AdQadieatien. — So  where  a  bill 

justifying  the  court  of  equity  in  taking  to  restrain  further  proceedings  under 

the  estate  out  of  the  hands  of  the  Pro-  a    judgment    at    law    sets    up    facts 

bate  Court,  wil)  be  dismissed.    Shepard  already  alleged  as  a  defense    to   the 

V,  Speer,  140  111.  247.  judgment  and  concluded  by  it,  the  bill 

Bill  to  Beseh  Ftiiid  Paid  into  Conn. —  will  be  dismissed.     Hopkins  v.  Med- 

A  creditor  of  a  defendant  who  has  no  ley.  99  III.  509. 

legal  interest  in  a  fund  paid  into  court  ibctent  of  Bole. — ^The  rule  does  not 

to  cover  a  lien  of  the  defendants,  can-  ^PP^y  where  there  is  equity,  but  de« 

not  maintain  a  bill  against  the  defend-  fectively    set     forth,    or    where     the 

ant  and  the  clerk  to  apply  the  fund  to  equity  is  apparent  only.     In  such  in- 

the  payment  of  the  debt,  and  the  bill  stances  the  party  defendant  must  de- 

will  be  dismissed.     Tuck  v.  Manning,  mur,  plead>  or  answer.  Fisher  v.  Stone, 

150  Mass.  211.  4  lil-  68- 

Bill  to  Ftoteot  Title.— But  a  bill   to  3w  Grain  v,    Kennedy,   85    111.   340; 

protect  a  title  will  not  necessarily  be  McMahon  v.  Rooney,  93  Mich.  3(>o. 

dismissed  because  a  court  of  law  has  4.  Richards  v.  Lake  Shore,  etc.,  R. 

certified  that  the  plaintiff  has  no  title  Co.,  124  III.  516. 

on   a  case  previously  directed  out  of  ftio   Mttn. — Since  there  is  no  juris- 

equity,  as  the  court  in  chancery  may  dktion,  the   dismissal   may  be   made 

come  to  a  different  conclusion.   Brooke  upon    the    voluntary    action-    of    the 

V.  Clarke,  i  Swanst.  550.  court.     Harris   r.    Galbraith,   43    111. 

QuMtiom  of  Compulsory  Answor  nndor  309;  Earles  v.  Earles,  3  Head  (Tenn.) 

Oath. — A  motion  to  dismiss  for  want  of  366;  Lane  v.  Farmer,  11  Lea  (Tenn.) 

equity  is  not  the  proper  mode  of  test-  568. 

ing  the  question  whether  the  com-  0.  Brill  v.  Stiles,  35  111.  309;  Dupuy 
plainant  can  call  upon  the  defendant  v,  Gibson,  36  111.  197  ;  both  cases  hold- 
to  answer  a  part  of  the  bill  under  oath  ing  that  a  motion  to  dismiss  on  that 
and  waive  the  oath'as  to  another  part,  ground  is  not  appropriate. 
Henderson!/.  Mathews,  x  Lea  (Tenn.)  Waivtr  of  Bomurrtt.— »**  Whether  a 
34.                                                       *  bill  shows  a  right  to  relief,  cannot  be 

1.  Townsend  v,  Alexander,  2  Ohio  determined  upon  motion.    In  this  case 

18.  the  cause  should  have  been  set  down 

Both  Partial  Wrong. — Where  both  for  hearing  upon  bill,  answer,  replica- 
parties  are  guilty  of  wrongdoing,  both  tlon,  and  proofs.  The  defendant,  by 
a  bill  and  cross  bill  will  be  dismissed,  interposing  his  answer  to  the  bill, 
Hoff  V.  Hoff,  48  Mich.  281.  waived  the  right  to  demur."     Brill  v. 

Based    on    Prand.  —  Or    where    the  Stiles,  35  III.  309. 

plaintiff's  bill  is  based  upon  a  docu-  Motion    Made    on    Ploadingt. — But 

ment  fraudulently  obtained  it  may  be  where  the  motion  was  made  and  de« 

dismissed.     Adams  v.  Sworder,  i  N.  cided  on  the  hearing  on  bill,  answers, 

R.  546.  and  general  replication,  the    motion 

Yexatf ons  Bait. — The  mere  fact  that  a  was  nothing  more  than  a  hearing  on 

suit  is  malicious  or  vexatious  will  not  the  pleadings  as  presented.    Edwards 

authorize  its  dismissal    unless   it  is  v.  Beaird,  X   111.  70;  Reece  v.  Darby* 

very  clear  that  the  plaintiff^s  cause  of  5  III.  159. 
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IiiTolaatary  Tormiiuition  DISMISSAL.  on  Motion  of  Part?. 

By  Motion  nndor  Modorn  Praotieo. — In  some  jurisdictions  a  bill  maybe 
dismissed  for  want  of  equity  upon  motion.*  The  motion  has  the 
effect  of  and  may  be  regarded  as  a  general  oral  demurrer  to  the 
bill  so  far  as  constituting  an  admission  of  the  truth  of  all  the  facts- 
well  pleaded  in  the  bill.*  But  it  does  not,  like  a  demurrer,  reach 
mere  defects  or  insufficiencies  of  pleading  curable  by  an  amend- 
ment,' as  they  will  be  deemed  to  have  been  amended  on  the 
motion;*  and  as  a  general  rule  the  bill  will  not  be  dismissed  un- 
less it  is  clear  that  no  amendment  can  obviate  the  objection.* 

Motion  Doeided  on  BiU  Only. — The  motion  is  to  be  determined  on  in- 
spection of  the  bill  only  ;•  the  court  is  not  authorized  to  consider 
the  answer  and  proof.*^ 

On  the  Hoftxinj^. — Since   the   objec-  served  with  process  in  the  action  at 

tion  is  jurisdictional,  want  of  equity  law,  that  he  did  not  owe  the  plaintiff 

may  be   taken   advantage   of  on  the  in  that  action,  that  the  return  of  the 

hearing,  although  not   raised   either  officer  on  the  summons  of  service  was 

by  demurrer  or  answer.     McGrew  v.  untrue,  and  that  the  judgment  was  ob- 


Tombeckbee  Bank,  5  Port.  Ala.  547 
Lockard  v.  Lockard,  16  Ala.  423 
Freeman  v.  McBroom,  11  Ala.  943 
Lesslie  v,  Richardson,  60  Ala.  563 
Herbert  v,  Hobbs,  3  Stew.  (Ala.)  9 
Moore  v.  Dial,  3  Stew.  (Ala.)  155 
Freeman   r.    Timanus,    12    Fla.   393 


tained  by  fraud,  and  accordingly  that 
the  facts  presented  strong  equities  in 
favor  of  the  complainant;  and  a  denial 
of  the  motion  was  reversed  on  appeal. 
Hickcy  v.  Stone,  60  III.  461. 

3.  Seals  v.  Robinson,  75   Ala.  368; 
Glover  v.  Hembree,  82  Ala.  324. 


Salamone  v,  Keiley,  80  Va.  94.  4.  Seals  v.   Robinson,  75   Ala.  368; 

It  was  said  in  Herbert  v,  Hobbs,  3  Haynes  v.  Short,  88  Ala.  566. 
Stew.  (Ala.)  14:  **  We  believe  it  en-  6.  Grimes  v.  Grimes,  143  111.  550; 
tirely  consistent  with  the  rules  of  Thomas  v»  Adams,  30  111.  37;  Johnson 
practice  in  chancery,' and  not  repug-  v.  Freeport,  etc.,  R.  Co.,  11 1  111.  417. 
nant  to  the  provisions  of  the  statute.  Where  No  LttaTe  Askod. — But  where  no 
to  dismiss  a  bill,  at  least  on  a  final  leave  to  amend  is  asked,  a  substantial 
hearing,  for  the  want  of  equity,  or  the  defect  which  might  have  been  amended 
want  of  jurisdiction,  though  the  bene-  below  will  support  the  decree  of  dis- 
fit  of  a  demurrer  is  not  prayed  in  the  missal  although  it  was  not  based  there- 
answer.*'  on.     Espy  v.  Comer,  76  Ala.  505. 

1.   Hickey  v.  Stone,  60  111.  458;  Bry-  6.   Bryant  v.  Peters,  3  Ala.  167:  Wer- 

ant  V.  Peters,  3  Ala.  167:  Wcrborn  v.  born  v,  Kahn,  93  Ala.  203;  Johnson  v. 

Kahn,  93  Ala.  203;   Grimes  v.  Grimes,  Freeport,  etc.,  R.  Co.,  iii  111.  417. 

143  111.  550.  7.  Bryant  V.  Peters,  3  Ala.  167;  Wer- 

9.  Hickey  v.  Stone,  60  111.  458;  Brill  born  v.  Kahn,  93  Ala.  203;  Webster  v. 

V.  Stiles,  35  111.  305;  Clark  v.  Ewing,  93  Thompson,  55  Ga.  431. 

111.  572;  Wilson  V.  Weber,  3  111.  App.  It  was  said  in  Smith  v.  Bryan,  34 

125;   Grimes  v.  Grimes,  143  111.  550;  Ga.    ^3:    •*Thc   second   point,    which 

Emerson  xk  Western  Union  R.  Co.,  75  brings  under  consideration  the  merits 

III.  176;  Higgins  V,  Bullock,  73  111.  205;  of  the  case,  is  to  be  considered  without 

Vieley  v,  Thompson,  44  111.  11.  reference  to  the  answer.     It  is  in  the 

"It  is  in  law  an  admission  of   the  nature  of  a  general  demurrer  for  want 

truth  of  the  facts  therein  stated,  and  of  equity,  and  must  be  decided  upon 

for  the  purposes  of  this  case  we  must  complainant's  allegations.      The  an- 

concede  to  appellant  all  such  rights  as  swer  may  so  far  remove  the  equity  of 

the  law  would  confer  on  him  by  reason  a  bill  as  to  relieve  the  defendant  of  an 

of  the  actual   existence  of  the   facts  injunction,  but   the  complainant   has 

stated  in  the  bill."   Clark  v.  Ewing,  93  unquestionably  the  right  to  proceed, 

111.  575.  and    establish    his    case,   by   aliunde 

In  Iijjtinotion  Frooeedingt. — A  motion  proof,    if  he  can,   without  going   at 
to  dismiss  a  bill  to  enjoin  collection  of  length  into  the  case." 
a  judgment  by  execution  was  held  to  Meritoriooi  Answer. — The  bill  can  de- 
admit  that   the   complainant  was  not  rive  no  aid  from  the  answer  although 
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inyoluntary  TerminatioB  DISMISSAL^  on  Motion  of  Party. 

(3)  Equity  Defectively  Stated. — The  motion  to  dismiss  for  want 
of  equity  goes  to  the  whole  bill;*  and  where  the  allegations  of  the 
bill  show  a /rm^zy^^^  equity  which  maybe  sustained  upon  an 
appropriate  statement  of  the  facts  and  prayer  for  relief,  the  mo- 
tion will  be  denied  although  the  equity  be  defectively  stated.* 
In  such  cases  the  defendant  will  be  put  to  his  demurrer,  or  leave 
^11  be  given  to  the  plaintiff  to  amend.'  The  same  rule  applies 
where  a  bill  leaves  the  court  in  doubt  whether  after  a  hearing  the 
-complainant  may  not  be  entitled  to  relief.* 

The  doctrine  sometimes  declared,  that  the  allegations  of  the  bill 
on  such  a  motion  must  be  construed  most  strongly  against  the 
complainant,  must  be  considered  in  the  light  of  the  foregoing 
principles.* 

the  latter  may  disclose  a  case  which  no  relief."    Quinn  v,  Leake,  i  Tenn. 

would   entitle   the   plaintiff  to  relief,  Ch.  70. 

Lockard  t/.  Lockard,  16  Ala.  423;  and  2.  Haynest'.  Short,  88  Ala.  566;  Seals 

although  the  defendant  admits  by  his  v.  Robinson,  75  Ala.  363;  Hooper  v, 

answer  the  allegations  of  the  plaintiff,  Savannah,  etc.,   R.  Co.,  69  Ala.  533; 

Belew  V.  Jones,  56  Miss.  342.    See,  for  Fisher  v.  Stone,  4  III.  68;  Randall  v* 

the  general  principle  upon  which  these  Payne,    i    Tenn.  .Ch.    137;  Quinn   v. 

-decisions  are  based,  article  Bills  in  Leake,  i  Tenn.  Ch. 67;  Maysez'.  Biggs, 

Equity,  vol.  3,  p.  358.  3   Head  (Tenn.)  36;  Kerr  v,   Kerr,  3 

Bill  for  Injunction. — A  bill  for  injunc-  Lea  (Tenn.)  227;  Henderson  v,   Ma- 

•tive  relief  which  has  equity  on  .its  face  thews,  i  Lea  (Tenn.)  34;  Thompson  v. 

will   not   be   dismissed   although  the  Paul,  8  Humph.  (Tenn.)  114. 

answer    deny  all    equity.     Smith    v.  **  It    should    be     entertained    only 

NBryan,  34  Ga.  53.  when,  admitting  the  facts  apparent  on 

On Demnxrer  and  Motion  to  Biimisf,  the  the  face  of  the  bill,  whether  well  or 

answer,  though  filed,  is  not  before  the  illy  pleaded,  the  complainant  is  with- 

i^ourt   except  so  far  as  the  demurrer  out  right  to  equitable  relief.     When  it 

•may  under  the  statute  be  incorporated  is  apparent,   if    the   facts   were  well 

therein;  and  no  new  fact  set  up  in  evi-  pleaded,  a  case  for  relief  would  exist, 

•dence  can  be  looked  to.     Werborn  v.  the  defendant  should  be  put  to  a  de- 

Kahn,  93  Ala.  203.  murrer,  specifying  the  grounds  of  ob- 

Tho  Bnle  QaaUfled. — In   Ambler    v.  jection,  affording  the  complainant  the 

Warwick,  I  Leigh  (Va.)  211,  it  was  said:  opportunity    of    removing    them    by 

'*  If  the  bill  do  not  present  a  case  for  amendment."     Seals   v,  Robinson,  75 

'the  jurisdiction  of  the  court,  and  other  Ala.  368. 

matter  appear  in  the  progress  of  the  Omitted  Allegation. — Where  a  bill  for 

>cause,  which  supplies  the  defect,  the  a  writ  of  ne  exeat  was  defective  be- 
defendant.  not  having  demurred  to  the  cause  it  omitted  the  allegation  of  a  re- 
bill,  cannot  object  to  the  jurisdiction  moval  of  his  property  by  the  debtor, 
a<  the  hearing;  as,  if  the  bill  was  for  it  was  held  amendable,  and  a  dismissal 
an  account,  without  showing  that  the  on  motion  for  want  of  equity  errone- 

.accounts  were  of  such  a  character  as  ous.     Fisher  v.  Stone,  4  111.  68. 

to  give' jurisdiction,  and  that  appeared  3.   Haynes   v.    Short,   88   Ala.    566; 

from  the  answer  or  proof."     See  also  Thompson  v,  Paul,  8  Humph.  (Tenn.) 

Salamone  v.  Keiley,  80  Va.  94;  Ambler,  114. 

V,  Warwick,  i  Leigh  (Va,)  196.  4.  Carlisle  v.  Cooper,  18   N.  J.  Eq. 

1.   Randall  v.   Payne,   I  Tenn.  Ch.  241;  Hammett  z^.  Christie,  21  Ga.  251. 

137.  Boeommendationi    Biiregarded. — The 

"The  motion  to  dismiss  for  want  c(  chancellor    may  disregard    a    recom- 

•  equity  only  lies  in  those  cases  in  which  mendation  by  a  master  in  chancery  for 

the  court  may,  mero  Motu,ait  any  stage  dismissal,  and  may,  notwithstanding, 

•of  the  proceedings,  dismiss,  and  that  examine  and  hear  argument  upon  the 

is  when,  admitting  all  the  facts  stated  equity  of  the  bill.     Blauvelt  v.  Acker- 

»in  the  bill,  whether  well  or  defectively  man,  20  N.  J.  Eq.  141. 

pleaded,  the  complainant  is  entitled  to  6.  Lockard  v.  Lockard,  16  Ala.  423. 
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(4)  At  What  Time  and  What  Stag€  of  Cause — im  Unm. — ^A  mo- 
tion to  dismiss  a  bill  for  want  of  equity  must  generally  be  lieard 
and  determined  in  term  time,^  as  it  involves  a  decision  on  tbe 
merits  of  the  bill,'  unless,  of  couise,  a  statatc  expressly  allows  a 
dismissal  in  vacation.' 

At  What  su^d. — The  motion  may  be  made  at  any  stage  in 
the  proceedings^  after  the  pleadings  are  perfected  by  the  par- 
ties,^ and  the  bill  may  accordingly  be  dismissed  on  the  final  bear« 
ing  ^  although  the  defendant  makes  default'  and  the  bill  has 
been  taken  for  confessed  against  him;'  and  where  the  defendant 
has  demurred,  a  dismissal  cannot  be  bad  by  him  before  the  final 
hearing* 

(5)  By  One  Codefendant, — The  bill  may  be  dismissed  for  want 
of  equity  as  to  one  defendant  upon  sustaining  his  demurrer/^  leav- 
ing the  bill  standing  as  to  codefendants ;  ^^  ajid,  on  the  other  hand, 
one  defendant  may  upon  a  proper  motion  have  the  entire  bill  dis- 
missed for  want  of  equity  as  to  all,**  even  where  some  are  in  de- 
fault*' 

See   Thompson    v.   l\uU,   8   Homph.  a  bill  lor  injanction  that  the  plaintiff 

<Tenn.)  114.  will  not  be  entitled  to  the  relief  de- 

1.  Solomon  v.  Peters,  37  Ga.  35S-  manded,  disnissal  maf  be  had  upon 

5.  Solomon  v.  Peters,  37  Ga.  S55,  the  hearuifi:  ot  the  application  for  a 
holdingthat  where  the  motion  is  heard  preliminary  tnjunctioa.  Sauls  v.  Free- 
in  vacation,  the  hearing  must  be  based  man,  14  Fla.  S09. 

on  an  order  made  in  term  time  author-  Grant  of  Prelkdnary  Iigmmstion. — The 

•  izing  it.  granting  of  a  preHmioary  injunction 

In  Osorgia  the  Act  of  1869,  Pamphlet  does  not  prevent  the  dismissal  of  the 

Laws  136,  confines  hearing  in  vacation  btii  on  the  inal  iiearing  for  want  of 

to  motions  arising  on  demurrer.    Gul-  equity.       Jenkins  v.   Nolan,  79  Ga. 

latt  V.  Thrasher,  42  Ga.  429.  295. 

8.   Prior  Opportwuily  to  kmmL — In  t.  Calhoun  v.  Powell,  42  Ala.  645. 

Alabama  a  bill  or  cross  bill  should  not  10.   Ballin  v.  Ferst,  55  Ga.  546. 

be  dismissed  in  vacation  on  demurrer  11.  Ballin  v.  Ferst,  55  Ga.546;  Cam- 

or  motion  for  want  of  equity  without  eroa  t/.  Abbott.  30  Ala.  416. 

affording   an   opportunity  to  ameiMU  IS.  Ballin  v.  Ferst,  55  Ga.  547. 

unless  the  record  shows  incurable  de-  18.  Harrison  r.    Deremiah,  s    Bibb 

fects.     Kyle  v.  McKenzie,  94  Ala.  236.  (Ky.)  349,  where  it  was  said:  '*  It  was 

4.  Bryant    v,    Peters,    3    Ala.   167;  contended  that  the  circuit  court  should 

Haughy  v.  Strang,  2  Port.  (Ala.)  177;  have  decreed  against  the  defendant 

Lockard  v,  Lockard,  16  Ala.  423;  Free-  Friend,  against  whom  the  bill  had  been 

man  v,   McBroom,  11   Ala.  943;  Web-  taken  for  confessed.     It  is  a  general 

ster  V.   Thompson,    55  Ga.   431;  Ed-  rule  in  suits  at  law  that  if  one  defend- 

wards  v,   Beaird,  i  111.  70;  Fisher  v.  ant  plead  to  the  whole  cause  of  action, 

Stone,  4  III.  68.  and  the  other  suffers  judgment  to  go 

6.  Betts  V.  Lewis,  19  How.  (U.  S.)  by  default,  if  a  verdict  i>e  in  favor  of 
72.  the  plea  judgment   shall   be  entered 

6.  Salamone  v.  Keiley,  80  Va.  94;  for  both  defendants.  From  analogy 
Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9;  the  rule  must  he  the  same  in  chancery. 
Moore  t/.  Dial,  3  Stew.  (Ala.)  155;  The  sufficiency  of  the  complainant's 
Winkler  v,  Winkler,  40  III.  183.  claim  was  put  in  issue  by  the  answer 

7.  Speidall  v.  Jervis,  Dick.  65s;  of  one  of  the  defendants  who  holds 
Semple  v.  McGatagan,  zo  Smed.  &  M.  under  the  same  claim  with  Friend. 
(Miss.)  98.  Their  equity  being  defective,  the  court 

8.  Lockard  v.  Lockard,  16  Ala.  429.  did  right  in  dismissing  the  bill  as  to 
On  Hearing  for  Preliminary  liqnnetiou.  all  the  defendants.'*    See  also  article 

<— Where  it  is  apparent  on  the  face  of  Dbcrkbs,  voU  5,  p.  994. 
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(6)  Under  Cod£  Procedure. — Complaints  in  equitable  actions 
under  the  codes  may  be  dismissed  for  want  of  equity.^ 

c.  Remedy  at  Law— in  GenoraL — A  bill  which  shows  that  the 
complainant  has  an  ample  remedy  at  law  will  be  dismissed 
on    motion,'    although    where    there    are    several    parties    the 

1.  Stevenson  v,  Buxton,  15  Abb.  Pr.  Rogers  v,  Durant,  106  U.  S.  644;  Scott 
(N.  Y.  Supreme  Ct.)  352;  Scndder  v.  v.  Neelj.  140  U.  S.  117. 
Gori,  18  Abb.  Pr.  (N.  Y.  Super.  Ct.)  Ho  Juriadietion.^Such  a  dismissal  is 
223.  equivalent  to  a  dismissal  for  want  of 
Conitmetion   of   a  WiU.— Where  in  jurisdiction.    Richards  v.  Lake  Shore, 
a  case  for  the  construction  of  a  wiU  etc.,  R.  Co.,  124  111.  516. 
the  court  is  unable  to  give  any  con-  Waivor  of  Objootion. — If   a    bill    in 
struction  to  it,  the  bill   will  be  dis-  equity  is  filed  to  restrain  the  enforce- 
missed.     Marlett  v.  Marlett,  24  Hun  ment  of  an  execution  on  the  ground 
(N.  Y.)  313.  that  the  judgment  has  been  paid,  the 
*    2.  Arkansas. — Phelps  v.  Jackson,  27  defendant,  if  he  would  avail  himself 
Ark.  585;  Meux  v.  Anthony,  11  Ark.  of  the  defense  that  the  plaintiff  had  a 
411.  remedy  at  law  by  motion  in  the  court 
Florida. — Freeman   v,   Timanus,   12  from  which  the  execution  issued,  mus^ 
Fla.  393.  do  so  by  motion  to  dismiss  the  bill,  or 
Georgia, — Bnntyne  v.  Stone,  19  Ga.  by  some  other  proper  means,  before 
78;  Coston  V.  Coston,  66  Ga.  382.  answering  on  the  merits.     If  he  an- 
Illinois. — Peoria  v,  Kidder,  26  111.  swers  on  the  merits   he  waives  such 
357;  Harris  v.  Galbraith,  43  111.  309;  defense.    Wood  v.  Currey,  49  Cal.  359. 
Aholtz  V,  Goltra,  114  111.  241;  Richards  Logal  Titlo  to  Land. — So  a  court  of 
V.  Lake  Shore,  etc..  R.  Co.,  124  IlL  equity   will    not  entertain    a   bill    in 
516;    Ross   V.    Buchanan,    13   111.    55;  equity  where  the  plaintiff  seeks  to  en- 
State  Bank  v.  Stanton,  7  111.  353.  force  a  merely  legal  title  to  land  with- 
lowa. — Dalhoff  v.  Keenan,  66  Iowa  out  any  supervening  equity.      Free- 
679;  Marshalltown  v.  Forney,  64  Iowa  man  v.  Timanus,  12  Fla.  393. 
664.  Stipnlation  Inoonsistont  with  Domnr- 
Kentucky. — Davis  r.  Hall,  4  T.  B.  r«r. — Where,  after  demurrer  to  a  bill 
Mon.  (Ky.)  23;  Kendrick  v.  Arnold,  4  in  equity  raising  t)^e  question  of  want 
Bibb  (Ky. )  235.  of  equity,  the  defendant  filed  a  stipula- 
Maine.  —  Rockland     v.     Rockland  tion  waiving  the  objection  that  the  de- 
Water  Co.,  86  Me.  55;  Davis  v.  Wey-  fendant  had  a  remedy' at  law,  it  was 
mouth,  80  Me.  307;  Varney  v.  Pope,  held  by  a  divided  court  that  the  stipula- 
60  Me.  192.  tion  was  inconsistent  with  the  demur- 
Mississippi. — Semple  v.  McGatagan,  rer,  did  not  constitute  a  waiver  thereof, 
10  Smed.  &  M.  (Miss.)  98.  must  be  ignored,  and  that  the  bill  must 
Michigan. — Detroit,  etc.,  R.  Co.  v.  be  dismissed.    Richards  t'.  Lake  Shore, 
Detroit,  91  Mich.  444;  Welles  v.  River  etc.,  R.  Co.,  124  111.  516. 
Raisin,   etc.,   R.   Co.,  Walk.   (Mich.)  Bemedy   Improvidontly  Abandonod.— 
^g.  Defendant     recovered     a     judgment 
New  Jersey. — Philhower  v.  Todd,  XX  against  plaintiffs,  and  plaintiffs  filed 
N.  J.  Eq.  55.  their  petition  for  a  new  trial  under 
OrV^^w.— Helmick  v.  Davidson,   18  the  statute  on  the  ground  of  fraud; 
Oregon  456.  but   this   petition  was  dismissed   be- 
Tennessee. —  Chilton  v.    Scruggs,  5  cause  a  necessary  witness  was  absent 
Lea  (Tenn.)  312.  in  Europe,  and  because  the  defendant 
Vermont. — Safford  v,  Gallup,  53  Vt.  promised  to  offer  a  compromise.  Aftcr- 
^2.  wards  the  plaintiffs  brought  a  suit  in 
Virginia. — Neff  r.  Baker,  62Va.40i;  equity  to  set  aside  the  judgment  and  for 
Abernathy  v.  Phillips,  82  Va.  769.  a  new  trial  of  the  issues  on  which  the 
United  States.  —  Sanders   v.    Deve-  judgment  was  obtained.     It  was  held 
reux,  60  Fed.  Rep.  311;  Lacassagne  v,  that  the  bill  in  equity  should  be  dis- 
Chapuis,  144  U.  S.  119,  citing  Hors-  missed  because  they  had  a  remedy  at 
burg  V.   Baker,    I    Pet.   (U.   S.)  232;  law   which   had    been    improvidently 
Barney  v.  Baltimore,  6  Wall.  (U.  S.)  abandoned.      Dalhoff  v,   Keenan,   66 
tSo;  Kendig  er.  Dean,  97  U.  S.  423;  Iowa  679. 
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legal  claim  is  shown  against  one  of  the  defendants  only.^ 

Application  and  Extent  of  Bnle. — ^The  bill  will  be  dismissed  where  all 
the  equitable  questions  are  settled  by  agreement,  leaving  only 
questions  for  a  jury,*  or  where  a  bill  is  filed  to  collect  a  debt 
recoverable  at  law,'  or  to  recover  real  estate  by  virtue  of  a  legal 
title,*  or  where  the  statute  supplies  a  full  and  complete  remedy 
by  an  action  at  laW  for  redress  which  might  be  otherwise  obtained 
in  equity,*  or  where  a  bill  seeks  to  establish  a  legal  title,  although 
it  includes  a  prayer  for  a  perpetual  injunction.*  The  rule  applies 
unless  a  statute  provides  that  in  such  cases  the  action  may  be 
transferred  to  the  proper  docket,''  or  the  plaintiff  shows  a  sufficient 
excuse  for  not  asserting  his  rights  at  law,®  or  the  remedy  at  law 
is  waived  by  the  voluntary  submission  of  both  parties  to  the  juris- 
diction of   the  court* 

X.  Thornton  v.  St.  Paul,  etc.,  C.  R.  equity  is  shown.     Philhower  9.  Todd, 

Co.,  6  N.  Y.  Wkly.  Dig.  309.  xi  N.  J.  Eq.  54. 

Where  Prayer  for  Belief  li  Amended. —  7.  Phelps  v.  Jackson,  27  Ark.  585. 

Where  a  bill  was  so  amended  that  the  In  Xentnekj  it  was  held  that  where 

prayer  for  relief  was  struck  out  as  to  the  court  had  jurisdiction  of  the  sub- 

the  only  parties  defendant  in  respect  ject   matter  an   error  in  the  form  of 

of  whom  the  plaintiff  had  any  equitable  proceeding  would   not  authorize  dis- 

rights,  leaving  only  defendants  as  to  missal,  but   that   the  case  would  be 

whom  the  remedy  at  law  was  complete  transferred   to   the   proper  calendar, 

and  adequate,  the  bill  was  dismissed.  Lansdale  v.  Mitchell,  14  B.  Men.  (Ky.) 

Usery  v.  Pryor,  58  Ga.  375.  281. 

2.   Helmick  z/.  Davidson,  18  Oregon  Betention  for  Trial.— The  mere  reten- 

456.  tion  of  a  bill  for  a  trial  at  law  will  not 

8.  Graveley  V.  Graveley,  84  Va.  145.  necessarily  prevent  its  dismissal.  Har- 

4.  Where  a  party  sought  to  recover  mood  v.  Oglander,  6  Ves.  Jr.  225;  Bar- 
real  estate  on  the  ground  ef  his  inter-  ber  v,  Geast,  2  Bro.  C.  C.  61. 

est  being  equitable,  but  did  not  ask  re-  8.  State  Bank  v.  Stanton.  7  111.  355* 

lief  against  any  impediment  to  a  trial  9.  Wilkeson  Coal,  etc., Co.  f.  Driver, 

at  law,  and  it  turned  out  at  the  hear-  9  Wash.  177. 

ing  that  his  title  was  a  legal  title,  the  Before  Hearing. — A  motion  to  dismiss 

court  refused  to  retain  the  suit  to  en-  because  the  plaintiff  has  an  adequate 

able  the  plaintiff  to  establish  his  right  remedy  at  law  should  be  taken  before 

at  law  by  an  action  or  issue,  and  dis-  the    hearing  or  it  will   ordinarilf  be 

missed  the  bill.     Strickland  v.  Strick-  deemed  waived,  but  if  the  defendant 

land.  6  Beav.  77.  fails  to  raise  the  objection  the  court 

5.  Davis  V.  Weymauth,  80  Me.  307.  may  dismiss  of  its  own  motion  at  the 
Dismiual "  without  Prejudioe"  Errone-  hearing  where  the  plaintifif  is  shown  to 

oni. — A  decree  dismissed  because  of  a  have  a  clear  legal  remedy.   Cutting  r. 

remedy  at  law  should  not  be  dismissed  Dana,  25  N.  J.  Eq.  265. 

without  prejudice  to  plaintiff's  remedy  After  Beforence  and  Master's  Beport.— 

at  law  where  it  will  anticipate  and  ad-  After  the  case  has  been  permitted  by 

judicate  a  plea  of  prior  adjudication  the  defendant  to  go  to  a  master,  and 

which  might  otherwise  have  been  made  all  the  testimony  has  been  taken  and 

by  the  defendant,  if  the  plaintiff  should  the  report  of  the  master  filed,  the  rigbt 

bring  a  legal  action.    Marshalltown  v.  to  a  dismissal  is  waived.     Searight  v. 

Forney,  64  Iowa  664.  Carlisle  Deposit  Bank,.  162  Pa.  St.  505> 

8.  Welby  v.  John.  3  Bro.  P.  C.  39.  Harris  v.  Galbraith,  43  III.  309. 

Bill  te  Change  Forum. — A  court  of  Imposition  of  Ternui. — Where  the  de- 
equity  will  dismiss  a  bill  brought  to  fendant  fails  to  move  until  after  he  has 
change  the  forum  of  litigation  from  a  answered,  taken  proof,  etc.,  the  court 
court  of  law  to  a  court  of  chancery  may  on  dismissal,  in  order  to  prevent 
where  the  suit  at  law  has  been  com-  his  taking  advantage  of  his  own  delay, 
menced   and   no   peculiar    ground   of  restrain,  the  defendant  from  setting 
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It  applies  to  a  cross-bill  ^  and  prevails  under  code  procedure.' 
rf.  Defect  OF  Parties — (i)  Want  of  Parties— {%)  in  General. — 

A  bill  in  chancery  may  be  dismissed  at  discretion  (or  want  of 

parties.* 
Under  the    £arUer   COiaaeery  Fraetiee    a    dismissal    was    frequently 

granted.* 
Under  Modem  I'raotiee  a  more  liberal  rule  obtains ;  the  motion  is 

not  generally  appropriate.* 

jp  the  statute  of  limitations  at  law.  chancellor,  it  is  true,  after  the  sub- 
Martin  v.  Maberry,  i  Dev.  Eq.  (N. Car.)  mission,  might  have  suggested  the 
169.  want  of  necessary  parties,  and  given 

1.  Wachter  v.  Blowney,  104  111.  610.  time  to  make  them.     But  this  was  not 
On  Bismiieal  of  Original  Bill. — Where  his  duty,  nor  a  matter  of  right  which 

an  original   bill   is  dismissed  on   the  the    complainants    or    their    counsel, 

hearing  for  want  of  equity  there  is  no  having  set  down  the  case  for  a  hear- 

error  in  dismissing  also  a  cross  bill  by  ing,  had  a  right  to  demand,  nor  has  it 

the  defendants  which   only  seeks   to  ever  been  cause   of   reversal  in  this 

dispossess  the  complainant  from  real  court.     Indeed,  the  old   practice  was 

estate  when   the   defendant's  remedy  always  to  dismiss   without  prejudice 

for  possession   is   complete    and   ad-  when    the    proper    parties  were    not 

equate  at  law.     Wachter  v.  Blowney,  made.' 

104  111.  610.     See  also  article  Cross-  But  in  Peterson  v,  Poignard,  6  B. 

BILLS,  vol.  5,  pp.  662,  664.  Mon.  (Ky.)  574,  it  was  said,  in  revers- 

2.  Kelley  v,  Kelley,  80  Wis.  486;  ing  a  decree  of  dismissal  without 
Shephard  v.  Genung,  5  Wis.  397  ;  prejudice  for  want  of  parties  where 
Stroebe  v.  Fehl,  22  Wis.  337  ;  Deery  the  plaintiff  had  undergone  vast  labor 
V.  McClintock,  31  Wis.  195;  Gunderson  to  prepare  for  trial:  **  We  think  under 
V.  Cook.  33  Wis.  551 ;  Gray  v.  Tyler,  these  circumstances  a  due  regard  to 
40  Wis.  579;  Knight  v.  Ashland,  61  parties  and  convenience  requires  that 
Wis.  247  ;  McMillen  ».  Mason,  71  a  complainant  should  be  warned  of 
Wis.  405  ;  Dalton  v.  Vanderveer.  8  the  necessity  of  farther  and  more 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  484  :  formal  preparation  with  respect  to 
Ketchum  v,  Depew,  8r  Hun  (N.  Y.)  parties  before,  by  the  dismissal  of  his 
27S.  bill,    he   is  deprived    of   the    present 

Where  Betained.— Where  no  objection  fruits  of  his  labor." 

is  made  the  complaint  will  be  retained  0.  ^^^omtf.— Singleton  v.  Gayle,  8 

if  the  court  of  equity  is  authorized  to  Port.  (Ala.)  270;  Andrews  v,  Hobson, 

grant  the  relief  asked.    Kelley  v,  Kel-  23  Ala.  219. 

Icy,  80  Wis.  486.  C7^£>f'^'<i.— Hightowerv.  Thornton,  8 

At  Special  Term.— Under  the  AVu/Kpr^  Ga.  504;  Hightower  r.  Mustian,  8  Ga. 

Code  Civ.   Pro.,  where  the  complaint  506. 

demands  both  equitable  and  legal  re-  Illinois. — Thomas  tr.  Adams,  30  III. 

lief  the  court  will  not  at  special  term  37;    Knapp  .v.    Marshall,    26   111.    63; 

dismiss  the  complaint  where  the  plain-  Howell  v.  Peoria,  90  111.  104. 

tiff  is  shown  to  have  a  legal  remedy.  Indiana, — Dart  v.  McQuilty,  6  Ind. 

Phelps  V.  New  York,  ii  N.  Y.  Supp.  391;    Stanlev   v.    Beatty,   4   Ind.  136; 

657,   25  Abb.  N.  Cas.  (N.  Y.  Supreme  Park   v,   Ba'llentine.  6    Blackf.  (Ind.) 

Ct.)  152.  223. 

Conversely,  an  Action  of  law  maybe  iVbry/aw//.— Davis  v.   Clabaugh,  30 

dismissed  where  triable  only  in  equity.  Md.  508. 

Hirsh  r.  Jones,  56  Fed.  Rep.  137.  When  Dismissal    Pr^ndicial  Error.— 

8.  Stafford  V.  London,  I  P.  Wms.  428;  ''The  court  below  ought  not  to  have 

Jones  V.  Jones,  3  Atk.  iii;  Williams  ».  dismissed  the  bill,  but  upon  sustain- 

Pajrc,  28  Beav.  148;  Picquet  v.  Swan,  ing  the   demurrer,  so  far  as  the  ab- 

5M0S.  561;  Greenleaf  V.  Queen,  iiPet.  sence  of   proper   parties  affected   the 

<U.  S.)i38;  House  V.  Mullen,  22  Wall,  character  of  the  proceeding,  should 

(U.S.)  42.  have  allowed  the  appellant  to  amend 

4.  In  Patrick  v.  White,  6  B.  Mon.  the   bill,  and   permitted  further   pro- 

<Ky.)   331,    the    court    said  :     •*  The  ceedings  in  order  that  substantial  jus* 
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AnMBdiMufc  AUowvd. — But  leave  will  be  given  the  plaintiff  to  make 
necessary  parties  by  amendment  or  supplemental  complaint,'  and 
the  case  will  be  continued  for  that  purpose*  on  payment  of  costs 

tice  might  be  done,  and  the  cause  be  its,  without  noticing  the  defect,  the 

determined  upon  Us  merits.'*    Dayis  appellate  court  will  reverse  kis  decree 

V,  Clabaugh,  30  Md.  511.  and  render  such  decree  as  heoaghtto 

More    Motn. — In   Goodman   v.  Ben-  have  rendered.     Moore  v.  Murrah.  40 

bam,  16  Ala.  63 r,  it  was  said  :   *'  It  is  Ala.  573. 


not  indispensable  to  the  action  of  the 
court  that  the  want  of  parties  should 
be  presented  by  a  demurrer;  it  is  al- 
lowable for  the  chancellor  to  notice  it 
mere  metu,  evea  at  the  hearing,  and 
order  thebill  to  stand  over  on  leave  to 
amend  or  to  dismiss  it  without  preju- 
dice." 

On  Mvtloa  of  Varttti  Wk^.  Appear. — In 
Duncan  «».  State  Bank,  t  111.  263,  h 
was  said:  **  It  is  clearly  erroneous  to 
dismiss  a  bill  on  the  motion  of  coun- 
sel [for  parties  who  bad  appeared], 
for  parties   who   had   never  entered 


1.  Pitt  V.  Brewster,  Dick.  37;  Bail? 
V.  Worrall,  Bunb.  115;  Brcssenden  r. 
Decreets,  s  Ch.  Cas.  197;  Herring  r. 
Yoe,  X  Atk.  290;  Anonymoas,  2  Att 
14;  Vamplugh  v.  Hcbden,  Dick.  7^; 
Hole  r.  Harrison,  Rep.  temp.  Finch 
rs ;  Izraell  v.  Narbourne.  i  Vera.  87; 
Kirk  V.  Clark.  Pre.  Ch.  275;  Sains- 
bury  V.  Grammer,  East,  8th  Am.  ed. 
(Eng.);  Balch  v,  Wasull,  i  P.  Wms. 
445 ;  Glass  v.  Oxen  ham,  2  Atk.  121; 
Warren  v,  Stawell,  2  Atk.  125;  Ver- 
non V.  Blackerby,  2  Atk.  144;  Brace 
V,    Harrington,  2  Atk.  235;  Jones  t. 


their  appearance   in    court,   or    been    7^"^^^  3 'A^^*  ^'O!  Pinsent  v.  Pioseot, 

I  Wils.  179:  Athensum  Assur.  Co.  r. 
Bartlett,  5  W.  R.  477  :  Hightower  r. 
Thornton,  8  Ga.  504;  MiUigas  v.  Mil- 
ledge,  3  Cranch  (U.  S.)  2aa  Sec  i\yi 
article  ABtENDMENTS^  vol.  i.  pp.  4^> 
4»4. 

W^ere  a  Osmttrrsr  is  Sftitaiasd  to  a 
bill  in  chancery  for  wast  of  proper 
parties  a  bilt  baring  meriti  most  be 
retained  to  enable  proper  parties  to  be 
made.     Knapp  v.  Marshall,  s6  111.  63. 

To  Bring  in  Cretiter.— A  bin  to  enjoin 
the  levy  and  collection  of  a  tax  to  paf 
a  debt  incurred  by  a  city  in  excess  cf 
its  authority  should  not' be  dismissed 
because,  tbe  creditor  of  the  city  is  not 
a  party  to  the  suit,  but  should  be  re- 
tained for  amendment.  HoweD  r- 
Peoria.  90  in.  Z04. 

BnnkrapC  B^inriaat  —  When  the 
equity  of  the  bill  is  not  denied,  and 
no  objection  is  taken  for  want  of 
proper  parties  until  tbe  heariog,  the 
bin  will  not  be  dismissed  becaese  one 
of  the  defendants  against  wbom  the 
relief  is  sought  has  been  declared  a 


brought  into  court  by  process.' 

lailvs  ta  Appotet  Qiiardi«i.^Tbe 
failure  to  have  a  guardian  ad  litem  ap- 
pointed is  no  ground  for  dismissal  of 
a  suit  wherein  the  defendants  are  in- 
fants. It  fo  the  duty  of  the  court  to 
have  a  guardian  appointed.  Coving- 
ton, etc.,   R.   Co.   r.  Bowler,  9  Bush 

(Ky.)470. 
MsMiised  m   QUtf    Orsiiiii.  ^  B«t 

where  tbe  plaintiff's  bill  merits  di»» 
missal  Oft  other  grounds  entirely  tnde« 
pendent  of  the  question  of  parties  it 
will  be  dismissed,  although  proper 
parties  are  not  made,  as  where  com- 
plainant fails  to  make  out  a  case. 
Coleman  v.Coleman.  3  Dana  (Ky.)40>. 
Om  XzMptloiL  sC  Htlr. — In  Lauisimna 
where  ai  suit  is  improperly  brought 
against  the  beneficiary  heir  as  such 
for  a  debt  of  tbe  succession,  and  is 
dismissed  on  the  exception  ol  the  heir, 
leave  should  be  granted  to  tbe  plain* 
tiff  to  amend  by  making  the  proper 
parties.     State  «•  Leckie,  74  La.  Ann, 


651. 

Infants  Omitted. — Where  a  cause  la  bankrupt,  which  fact  is  disclosed  br 

prematurely  submitted   on  pleadings  his  answers  but  the  coraplaioaoi  will 

and  proof,  infants  who  are  necessary  be  allowed  a  reasonable  time  to  bring 

partiea  defendants    not  h&ving  been  the  proper  parties  before  the  coart.bT 

brought  before  the  covrt,  the  chan-  an  anaendment  or  suppTemeotal  bill. 

cellor  may  either  set  aside  the  s»b-  unless  it  should  appear  that  the  neces- 

nussion.  and  remand  the  canse  to  the  sary  partiee  are  omitted  in  the  bill  b/ 

docket,  or  be  may  dismiss  the  bill;  tbe  fraudulent  or  wilful  omission  or 

but  if  the  proof  shows  that  the  com-  by  tbe  bad  faith  of  the  complainanU 

plaiaant  has  any  claim  to  relief  the  Rugely  v,  Robinson,  loAla.  ;(»• 
dismissal  should  be  without  prejudice^       t.  See  article  Amkkdhivts,  vol.  U 

and  if  ha  disoiisaea  the  bill  oft  the  mer*  pp.  466,  484. 
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by  the  plaintiff.*  And  where  the  bill  is  not  properly  amended 
below  by  the  addition  of  the  omitted  parties  the  appellate  court 
will  not  dismiss,  but  will  remand  to  the  court  below  for  amend- 
ment.* 

(b)  Where  DismiMal  Appropriate. — Although  where  the  objection  is 
taken  by  special  demurrer,  plea,  or  answer,  it  must  point  out  who 
are  the  proper  parties  to  be  made  to  enable  the  plaintiff  to 
amend,'  where  necessary  parties  cannot  be  made,  and  no  decree 
can  be  rendered  without  them,  the  bill  is  properly  dismissed;*  as 

In  Conneotiont  it  was  said  that  a  biU  ants  described  as  *'  unknown  heirs," 
in  chancery  is  never  dismissed  for  and  that  they  reside  out  of  the 
want  of  parties,  but  may  foe  continued  state,  wiU  not  authorize  dismissal,  al- 
to bring  them  in.  Nash  v.  Smith,  6  though  it  may  justify  the  chancellor 
Conn.  42Z.  in  ordering  a  plaintiff  to  sue  out  proc- 

1.  Hightower   v.   Thornton,   8  Ga.  ess  in  the  proper  county.     Williams 

504.    See  article  Amendments,  vol.  i,  v.  Carter,  3  Dana  (Ky.)  198. 

p.  506.  4.  Hightower  v.   Thornton,  8  Ga. 

S.  Jameson  v,   Deshields,'3  Gratt.  504;    Smith  v,   Mitchell,   6  Ga.   459; 

(Va.)  5.      See  article    Amendments.  Mitchell  v.  Chancellor,  14  W.  Va.  22  ; 

Toi.  I,  p.  489.  Love   V.   Fairlie,    x   Coop.   C.   C.   38, 

SefoialtoBeTene.— Where  a  plaintiff  note;  Ray  tf.  Fenwick,  3  Bro.  C.  C. 

in  equity  has  shown  no  right  to  relief  2$  ;    Whistler    v,    W«bb,    Bunb.    53  ; 

an  appellate  court  will  not  reverse  a  Spender  i^.  Potter,  Bunb.  181;  Hooper 

decree  dismissing  his  bill,  although  all  v.    I^ethbridge,   Bunb.    291;    Bishop, 

ihe  parties  directly  interested  in  the  etc.,  v.  Neeballs,  Bunb.  141;  Latouche 

subject  matter   were   not  before   the  v,  Halford,  I  Coop.  C.  C.  29,  note  ; 

court.     Mitchell  v.  Chancellor,  14  W.  Stafford  v,  London,  I  P.  Wms.   428,  i 

Va  22;  Jameson  V.  Deshields, 3 Gratt.  Stra.  95;  Onf^e  v.  Truelock,  2   Moll. 

(Va.)  13.     See  article    Amendments,  31;  Angerstem  v.  Clark,  Dick.  738; 

vol.  I,  pp.  489,  617.  Windsors.  Windsor,  Dick.  707;  Holds- 

Beversalon  Other  Grounds.— The  fact  worth  v.  Holdsworth,  Dick.  799;  Hill 
that  there  is  a  defect  in  the  parties  de-  v.  Kirwan,  Tac.  164. 
feodant  will  not  prevent  the  court  "  Where  it  is  seen  at  the  final  hear- 
from  reversing  an  order  of  dismissal  ing  that  justice  cannot  be  done  on  ae- 
on the  alleged  ground  that  the  peti-  count  of  a  want  of  parties  whose  in* 
tion  does  not  state  a  cause  of  action,  terests  are  involved  In  the  controversy, 
Umsted  v.  Buskirk,  17  Ohio  St.  1x3.  this  objection  may  then  be  made,  or 

Conrt  need  Vot  Sag^eit  Parties.— The  the  court  may  of  its  own  motion  de- 
court  is  under  no  obligation  to  suggest  dine  to  proceed  to  a  final  decree,  and 
that  necessary  parties  be  made,  and  it  may  dismiss  the  bill."  Northampton 
cannot  be  objected  on  appeal  that  the  First  Nat.  Bank  v.  Crafts,  145  Mass. 
court     dismissed    without    prejudice  447. 

where  the  plaintiff  did  not  apply  for  **  It  is,  doubtless,  the  general  rule 

leave  to  amend  at  least  where  a  cross-  that  a  bill  in  chancery  will  not  be  dis- 

bill  had  been  filed  for  some  years  and  missed  for  want  of  proper  parties;  but 

the  plaintiff  went  to  trial  without  ob-  the   rule  is  not  universally  true.     It 

jection.      Wickliffe   v.    Lee,   4  Dana  rests  upon  the  supposition   that  the 

(Ky.)  30.  fault  may  be  remedied,  and  the  neces- 

3.  Hightower  v,  Mustian,  8  Ga.  506:  sary  parties  supplied.     When  this  is 

Tourton   v.  Flower,  3  P.  Wms.  369;  impossible,  and    whenever  a    decree 

Atiy.-Gen.  v,  Jackson,  ll  Ves.  Jr.  369;  cannot  be  made  without  prejudice  to 

Atiy.-Gen.  v.  Poole,  4  Myl.  AC.  17:  one  not  a  party,  the  bill  must  be  dis- 

Grcenleafv.  Queen,  I  Pet.  (U.  S.)l38;  missed."      New    York    Fourth    Nat. 

M'Guire  v.   Stewart,   X   T.    B.    Mon.  Bank  «/.  New  Orleans,  etc.,  R.  Co.,  ir 

(Ky.)  189:  Singleton  v.  Gayle.  8  Port.  Wall.  (U.  S.)  63X. 

(Al;.. )  270.  Inappropriate  Snbjeet  Xatter. — Where 

Snggeetion    of  Hamei  of  "Unknown  the    matters    disclosed    in    a  bill    in 

Bain.'* — ^A  mere  suggestion  by  a  de-  chancery  not  only  fail  to  show  proper 

feodant  of  the  names  of  other  defend-  grounds  for  equitable  relief  as  against 
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where  persons  who  are  necessary  parties  refuse  to  appear  and 
cannot  be  reached  by  the  process  of  the  court,*  or  where,  no  time 
being  fixed,  the  defendant  delays  unreasonably.* 

As  to  Portion  of  Dofiindanti. — The  bill  may  be  dismissed  as  to  some 
of  the  defendants,  for  want  of  parties  necessary  to  try  questions 
relating  to  them,  and  retained  against  the  rest.'  . 

(o)  Under  Code  Proeodnre. — The  same  general  principles  which  au- 
thorize a  dismissal  in  equity  for  want  of  parties  apply  to  the 
dismissal  of  complaints  under  the  codes  ^  and  to  proceedings  in 
probate  or  surrogate  courts.* 

any  of  the  persons  who  are  made  par-  A   Color  of  Claim  must  be   shown 

ties  defendant,  but  show  that  under  ag^ainst  the  omitted  parties.    Allen  v. 

any    kind    of    a    bill   that   might   be  Smith,  i  Leigh  (Va.)23i. 

framed  in  respect  to  the  same  subject  Time  of  Dismissal  before  Answer. — A 

matter   there   could   be   no  relief    as  dismissal  before  answer  is  generally 

against  those  persons,  the  bill  is  prop-  improper,  as  the  complainant  has  un- 

erly  dismissed  for  want  of  necessary  til   then   a  clear  right  to    amend   by 

parties.     Lusk   v,   Thatcher,    102  III.  making  the  necessary  parties.  M'Guire 

60,  distinguishing  T'\iomz.%  v,  Adams,  v,  Stewart,  i  T.   B.  Mon.  (Ky.)  190. 

30   111.  37,   where   the   complainant's  See  article  Amendments,  vol.  i,  pp. 

bill   showed  on  its  face  that  he  was  467,  478. 

entitled  to  relief  on  a  properly  framed  Witliout    Prijndioe. — The    dismissal 

bill.  should  be  without  prejudice.     Single- 

1.  Virden   v.    Needles,   98   111.  368;  ton  v,  Gayle,  8   Port.  (Ala.)  272. 
Lusk  V,  Thatcher,  102  111.  60.  Modiftoation  on  Appeal. — On  appeal  a 

Negleet  of  Flaintiif. — When  the  ob-  dismissal  without  qualification  will  be 

jection   is    properly   made,   and  sup-  modified  to  a  dismissal  without  preju- 

ported  by   the  court,  the  bill  may  be  dice  and  without  costs  to  the  defend- 

dismissed  upon  a  refusal  or  failure  of  ant.       Singleton    v,   Gayle,    8    Port, 

the  plaintiff  to  make  the  parties  re-  (Ala.)  270;  Stevens  v,  Terrel,  3  T.  B. 

quired     within     the     time     allowed.  Mon.  (Ky.)  133. 

Singleton  v,  Gayle,  8  Port.  (Ala.)  272;  4.  Empire  State  Sav.  Bank  v.  Beard. 

Goodman    r.    Benham,    16   Ala.  625;  81  Hun  (N.  Y.)  184  ;  Rhodes   v.  Dym- 

Andrews    v,    Hobson,    23    Ala.    219 ;  ock,  33  N.  Y.  Super.  Ct.  142  ;  Vander- 

Wright  V.  May,  40  Ala.  550;  Smith  v,  werker  v,  Vanderwerker,  7  Barb.  (N. 

Mitchell,    6    Ga.  458  ;    Northampton  Y.)  221  ;  Miller   v.  McCan,    7     Paige 

First  Nat.  Bank  v.  Crafts,  145  Mass.  (N.  Y.)45i  ;  Van  Epps  v.  Van  Deusen, 

447;  Sears  v.  Hardy,  120  Mass.  524;  4  Paige  (N.  Y.)  64. 

Gre^g    V.    Baltimore,    14    Md.    488;  In  8nit  of  a  Joint  Contraot. — Where 

Welton    V,    Hutton,    9   W.    Va.    343  ;  the  cause  of  action  is  shown  by  the 

Baker   v.    Baker,  3  Munf.  (Va.)   222;  evidence   to   be   a  joint  contract,  the 

Jameson  v,   Deshields,  3  Gratt.  (Va.)  complaint  will  be  dismissed  if  the  suit 

13.  was  instituted  against  one  only  of  the 

2.  Bondurant  v,  Sibley,  37  Ala.  565;  joint  obligors.  Ross  v.  Linder,  ih  S. 
Moore  v.  Murrab,  40  Ala.  573;  Welch  Car.  605. 

V.    Stearns,  69  Me.    192;   M'Guire  v,  6.  California  Probate  Court. — In  In  rf 

Stewart,    I    T.   B.    Mon.    (Ky.)  189;  Corwin's  Estate,  61  Cal.  160,  it  was  said 

Hodges  V.   Wise,  16  Ala.  509,   where  that  it  was  not  the  intention  of  the 

the  plaintiff  neglected  for  more  than  statute  to  vest  in  the  Probate  Court 

five  years  to  bring  some  of  several  de-  more  extensive  power  than    was  ad- 

fendants  before  the  court.  ministered  by  a  court  of  equity  ;  and 

3.  Omission  most  be  Frejndioial. —  therefore  where  it  appears  in  such  a 
Where  the  absence  of  a  proper  party  proceeding  that  there  are  third  parties 
does  not  materially  affect  the  rights  of  interested  in  the  controversy,  who 
those  before  the  court,  the  bill  will  not  would,  were  the  proceeding  in  equity, 
be  dismissed  at  the  hearing.  Smith  v,  be  necessary  parties,  the  petition 
Mitchell,  6  Ga.    458;  Pruden  v.  Will-  should  be  dismissed. 

iams,  26  N.  J.  Eq.  212.  A  Petition  in  a  Snrrogate  Conrt  for 
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(d)  By  Honanit. — In  assumpsit  the  nonjoinder  of  a  copromisee  as 
plaintiff  is  good  ground  for  a  nonsuit,'  but  not  the  nonjoinder 
of  a  copromisor  as  defendant,  the  appropriate  remedy  in  the 
latter  case  being  a  plea  in  abatement.* 

(2)  Misjoinder  of  Parties — (a)  By  Diimissal  in  Chancery — Under  the. 
English  practice  a  bill  may  be  dismissed  for  misjoinder,*  or  an 
amendment  may  be  allowed  at  discretion,*  This  is  still  good 
practice  where  the  older  chancery  practice  obtains,*  and  where 
plaintiffs  are  improperly  joined  the  bill  may  be  dismissed  as  to  all 
of  them  •  or  as  to  either,  in  the  discretion  of  the  court,^  and  by 
the  court  upon  its  own  motion.® 

(b)  Under  Code  Prooedore. — Under  code  procedure  the  misjoinder 
of  parties  plaintiff  constitutes  no  ground  for  a  dismissal  of  the 
complaint  as  to  all  plaintiffs,  where  any  of  them  has  a  good  cause 


the  payment  of  legacies  will  be  dis- 
missed for  the  nonjoinder  of  a  neces- 
sary party.  Neaves  v.  Neaves,  2 
Dem.  (N.  Y.)  230. 

1.  Holyoke  v.  Loud,  69  Me.  59 : 
Luke  V,  Marshall.  5  J.  J.  Marsh.  (Ky.) 

353. 

2.  Holyoke  v.  Loud,  69  Me.  59 ; 
Richmond  v,  Toothaker,  69  Me.  451  ; 
South  V,  Tanner,  2  Taunt.  254  ;  Ham- 
mond V.  Walker,  i  S.  Car.  109. 

3.  England  v.  Downs,  i  Beav.  96  ; 
Jacob  V.  Lucas,  i  Beav.  436.  In  the 
case  last  cited,  where  it  became  ob" 
vious  in  the  progress  of  the  suit  that 
a  conflict  would  arise  between  the  in- 
terests of  the  coplaintiffs  the  bill  was 
dismissed  for  a  misjoinder  of  plain- 
tiffs. 

4.  Jacob  V.  Lucas,  1  Beav.  436. 
Transposition  by  Amendment. — Where 

a  husband  was  mtsjoined  as  co- 
plaintiff  in  a  cause  affecting  the  sepa- 
rate property  of  the  wife,  the  court 
allowed  the  bill  to  be  amended  upon 
the  husband  giving  security  for  costs, 
by  adding  a  next  friend  and  making 
the  husband  a  defendant.  England 
V.  Downs,  I  Beav.  96.  See  also  article 
Amendments,  vol.  r,  p.  466. 

Decree  Notwithstanding  Miijoinder. — 
Notwithstanding  a  misjoinder  the 
court  may  allow  a  decree  to  be  made 
at  the  hearing  instead  of  dismissing 
the  bill,  where  justice  can  be  done  to 
all  parties.  Lambert  v,  Hutchinson, 
I  Beav.  277. 

5.  House  V.  Mullen.  22  Wall.  (U.  S.) 
42  ;  Anderson  v.  Wallis,  i  Phil.  .202  ; 
O'Bannon  v,  Roberts.  2  Dana  (Ky.) 
54  ;  Bush  V.  Campbell,  26  Gratt.  (Va.) 

403- 
Mi^oinder  of  Hniband  and  Wife.— A 

90 


chancellor  may  at  discretion  allow  the 
motion  of  a  wife  to  make  her  husband, 
improperly  joined  with  her  in  an  ac- 
tion affecting  her  separate  estate,  a 
defendant,  or  dismiss  the  bill  for  the 
misjoinder.  Michan  v,  Wyatt,  21 
Ala.  813. 

In  Kentucky,  under  the  code,  a  mo- 
tion to  dismiss  the  suit  because  of  its 
failure  to  state  a  cause  of  action  or 
because  of  a  misjoinder  of  parties  de- 
fendant is  not  appropriate.  Hunt  v, 
Semonin,  79  Ky.  270. 

6.  Myers  v.  Farrington,  18  Ohio 
72. 

Divergent  Interests.— As  where  their 
interests  are  so  divergent  that  they 
cannot  be  properly  included  in  one 
decree.  Michan  r.  Wyatt,  21  Ala. 
813. 

No  Interest  in  Subject  Matter. — And 
where  coplaintiffs  are  joined  who  have 
no  interest  in  the  subject  matter  of  the 
litigation,  or  where  they  are  joined 
without  their  knowledge  or  consent, 
the  court  will  dismiss  on  objection 
raised  in  the  answer.  Gravenstine's 
Appeal,  49  Pa.  St.  319. 

7.  Myers  «/.  Farrington.  18  Ohio 
72. 

8.  Gemmel  v.  Block.  Dick.  513. 
Discretionary. — Where  the  defect   is 

not  pointed  out,  the  court  is  not  bound 
to  dismiss  sua  sponte  for  misjoinder 
of  parties.  Gilbert  v.  Sutliff,  3  Ohio 
St.  129. 

Ho  Joint  Liability.  -Where  a  joint 
liability  may  be  established  by  the 
testimony,  it  is  erroneous  to  dismiss 
the  action  before  the  testimony  is  in- 
troduced, on  the  ground  that  there  is 
no  joint  liability.  Kimbrough  v% 
Ragsdale,  69  Miss.  674. 

I  Volume  VL 


laToluaUry  TtriniBation  DISMISSAL,  en  Xotion  of  Ptrtj. 

of  action.*  But  the  motion  must  be  limited  to  the  plaintiff  in 
whom  no  right  of  action  is  shown.* 

(c)  By  Hontait. — At  law  misjoinder  of  plaintiffs  is  good  ground  for 
nonsuit,*  whether  the  action  be  in  tort  or  contract.* 

(3)  By  a  Portion  of  Codefendants  as  to  Them — (»)  BiimiMal  of  Im- 
propor  Party. — A  codefendant  may  have  the  bill  dismissed  as  to  him 
where  he  is  an  improper  *  or  unnecessary  party,*  or  was  irregularly 
made  a  party,^  or  where  his  interest  in  the  suit  has  ceased  since 
its  commencement,^  or  where  the  court  has  no  jurisdiction  to 

1.  Simar  r.  Canaday,  53  N.  Y.  998.  &01    At^adiQata. — As,   for    instance, 

2.  Simar  r.  Canaday,  53  N.  Y.  298,  where  the  matters  are  res  adjudicata  ^% 
holding  that  the  erroneous  refusal  to  to  a  portion  of  the  parties  defendant, 
so  dismiss  is  not  ground  for  a  new  Johnson  v.  Beauchamp,  5  Dana  (Ky.) 
trial,  as  it  may  be  revised  on  appeal.  70. 

la  Oforgia  a  motion  by  a  defend-  Ikilnro  to  Disaisa. — The  failure   to 

ant  to  dismiss  a  bill  for  the  misjoinder  dismiss   a  bill  as  to  unnecessary  par- 

of  a  ^rty  is  not  appropriate,  Fulton  ties  cannot  be  alleged  as  error  to  se- 

V.  Smith,  27  Ga.  413;  Bugbee  r.  Sar-  cure  reversal  by  the  remaining  defend- 

gent,  24  Me.  269;as  the  objection  may  ants.      Draper  v.  Draper.  68  111.    17; 

be  obviated  by  an  amendment  striking  King  v,  Caldwell   26  Ark.  406. 

the    improper    party   from    the    bill.  Few  Pleadings  Hot  Required.  —  The 

Fulton  V.  Smith,  27  Ga.  413.  dismissal  of  an  improper  plaintiff  does 

In  Illinois  the  dismissal  of  a  party  not  require  the  refiling  of  a  declara- 

improperly  joined  was  authorized  by  tion  or  the  filing  of  a  new  plea  unless 

the  Practice  Act  of  1872.  Chicago, etc.,  the  cause  of  action  is  also  changed. 

R.  Co.  V.  Button,  68  111.  409.  Dickson  v.  Chicago,  etc.,  R.  Co.,  81 

3.  Echols  V.   Sparks,    79  Ga.   4x7;  III.  215. 

Murphy  v.  Orr,  32  111.  489;  Black  v.  ParUet  on  Appeal. — The  dismissal  of 

Steel,  I  Bailey  (S.  Car.)  307;  Knights  a   portion    of  defendants   before  the 

Templar,  etc.,  L.    Indemnity  Co.    v,  cause  is  submitted   to  the    jury  and 

Gravett,  49  111.  App.  252;  Chicago  v.  without  consent  of  the  plaintiff  does 

Speer,  66  III.  154;  Murphy  v.  Orr,  32  not  terminate  their  interest  in  the  liti- 

III.  489.  gation.     They  are  still  necessary  par- 

Biioontlnaanoe. — So  where  a  party  is  ties  to  an  appeal  by  other  codefendants 

misjoined  the  plaintiff  may  discontinue  where  the  dismissal  was  without  the 

the   whole   action  and    begin    again,  consent    of  the    plaintiff.       Casey   v. 

Page  V.  Deleuw.  58  111.  85.  Oakes,  13  Wash.  38. 

4.  Echols  V.  Sparks,  79  Ga.  417.  Defendants  in  Foreclosure  Suit, — But 
Whore  Properly  Denied. — But  a  mo-  defendants  to  foreclosure  proceedings, 

lion  to  nonsuit  joint  plaintiffs  will  be  made  parties  only  by  a  general  allega- 
denied  where  either  plaintiff  is  shown  tion  that  they  claimed  to  have  sonae 
to  have  a  good  cause  of  action.  Ful-  interest  in  the  property  subsequent  to 
ler  V.  Fuller.  5  Hun  (N.  Y.)  595-  the  claim  of  the  plaintiff,  are  not  neces- 
The  True  Distinotion  appears  to  be  sary  parties  to  an  appeal  by  plaintiff 
that  where  the  misjoinder  of  a  joint  where  thev  appear  and  disclaim  title 
party  as  defendant  appears  by  the  and  are  dismissed,  Watson  v.  Saw- 
pleadings,  the  error  should  be  availed  yer,  12  Wash.  3$. 
of  by  demurrer,  motion  in  arrest  of  6.  SherliT  tn  Homestead  Proceedings. — 
judgment,  or  writ  of  error.  Prunty  v.  A  sheriff  is  not  a  necessary  party  to  a 
Mitchell,  76  Va.  169;  Bond  v.  Hilton,  bill  to  enjoin  a  judicial  sale  of  a  home- 
6  Jones  (N.  Car.)  180.  But  where  the  stead  in  lands,  and  the  bill  will  be  dis- 
omission  is  first  shown  by  the  evi-  missed  as  to  him  on  demurrer.  Mont- 
dence,  the  plaintiff  may  be  nonsuited,  gomery  ».  Whitworth,  i  Tenn.  Ch. 
Prunty  v,  Mitchell,  76  Va.  169.  175- 

5.  Cotman  v.  Orton,  Cr.  &  Ph.  304;        7.  Chaffers  r.  Baker,  5  W.  R.  326. 
Shaeffer  v.  Weed,  8  III.  511;  Harris  v,        8.  Carpenter  v,  Moshcr,   125  N.  Y. 
Worcester  Academy,   no  Mass.   290;  736. 

Ward  V.  Dewey,  12  How.  Pr.  (N.  Y.  Against  Person  inWtong  Capaet^.— 
Supreme  Ct.)  193;  Patterson  v.  Patter-  A  suit  brought  against  a  person  in  a 
son,  I  Hayw.  (N.  Car.)i67.  representative    capacity   will   be  dis. 
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render  a  judgment  against  him,*  or  where  the  court  cannot  prop- 
erly  determine  from  the  record  the  rights  of  the  party,*  or  where 
the  bar  of  the  statute  of  limitations  affects  one  codefendant  only.* 

Objection  Affeoting  Only  Oodefeadant. — A  defendant  cannot  have  a  bill 
dismissed  for  an  objection  which  afiects  only  his  codefendants,* 
for  where  any  decree  whatever  against  a  defendant  is  authorized 
by  the  bill  it  is  error  to  dismiss  the  bill  as  to  him.*  And  a  bill 
cannot  be  dismissed  as  to  all  the  defendants,  on  a  demurrer  by  a 
part  of  them,  where  some  make  no  defense.* 

(b)  Upon  Diniaimer  of  inuroit. — In  cases  involving  title  to  real  estate 
a  defendant  may  generally  have  the  action  dismissed  as  to  him 
on  making  a  proper  disclaimer.''  But  where  justice  requires  it 
the  disclaiming  party  may  be  retained.* 

(e)  Nonmiit  by  One  Codofendant. — Since,  ^s  a  general  rule,  but  one  non- 
suit can  be  taken  at  common  law,*  a  plaintiff  cannot  be  nonsuited 

missed  where  the  representative  rela-  (Md.)  12;  Garner  v.   Lyles,  35  Miss, 

tionship  ceased   before  the  suit   was  176. 

commenced.     Monget  v.   Pate,  2  La.  5.  Hogan    v.  Smith,   16    Ala.   600; 

Ann.  485.  Moore  v,  Simpson.  5  Litt.  (Ky.)  49. 

1.  O'Reilly  V.  Lyons,  46  111.  App.  51;  ••  Solomon  v.  Solomon,  81  Ala.  505; 
Chaffers  v.  Baker.  5  W,  R.  326;  Ward  Fort  Payne  Bank  v.  Alabama  Sani- 
V.  George,  i  Bush  (Ky.)  357-  tarium,  103  Ala.  358.                ,  _  «    . 

After  Appearanee  and  Answer.— It  may  Bill  Takaa  Fro  Coafeiso  against  Fart 
be  dismissed  even  after  such  defend-  of  Oefondanto.— The  effect  of  a  success- 
ant  has  appeared,  answered,  and  de-  ful  defense  by  some  of  the  defendants 
fended.  Ward  v.  George,  i  Bush  in  requiring  or  not  requiring  a  dis- 
(Ky.)  357.  missal  of  the  bill  as  to  other  defend- 

Bismissal    of   Besideat  Defbndanto.—  ants  against  whom  it  has  been  taken 

Where  a  statute  provides  that  a  suit  as  confessed,  is  discussed  in  the  arti- 

must  be  brought  in  the  county  of  the  cle  Decrbes,  vol.  5.  P-  995  ft  fff- 

defendant's  residence,  but  that  where  Creditors»  Bill  against  Estete.— >yhere 

there  arc  several  defendants  residing  a  creditors'  bill  to  recover  of  an  mtes- 

in   different    counties    suit    may    be  tate's  property  is  dismissed  as  to  the 

brought  in  cither,  the  dismissal,  af-  heirs,  relief  may  nevertheless  be  had 

ter  suit  brought  in  one  county,  of  all  against  the  administrator  to  the  cx- 

the  defendants  resident  in  that  county  tent  of  the  assets  in  his  hands.  Tessier 

docs  not  oust  the  court  of  jurisdiction  v.  Wvsc.  3  Bland  (Md.)  28. 

of  the  remaining  nonresident  defend-  Jofiit  Parties.-A  dismissal  as  td  a 

ants.     January  v.  Rice,  33  Mo.  409.  portion  of  joint  parties  defendant,  for 

A  Party  Served  by  a  Kotitions  HamA  want  of  service,  operates  as  a  dia- 

may  have  the  action  dismissed  as  to  missal  as  to  all.     Grand  Rapids,  etc., 

him  where  it  appears  that  the  plain-  R.  Co.  v.  Alley,  34  Mich.  16, 

tiff  was  grossly  negligent  in  failing  to  7.  See  article  Disclaimers.  anU,  pp. 

learn  and  insert  in  the  summons  the  7«t  T?^.        .  ,     ^                  ^        ^ 

real  name  of  the  defendant.     Rosen-  8,  See  article  Disclaimers,  anfe,  p. 

cranti  v.  Rogers.  40  Cal.  489-  7^6.                                   ,«   j     h    w«f#- 

2.  Harris  V  Carter.  3 Stew.  (Ala.)a33.  ,  »v  ^^^^l*  ^^:.  McFarland     7    Watts 
Codefendant  in  Ohanoery.— Where  a  (Pa.)    406;    Allington    v.   Vavasor,   2 

codefendant    shows    by    his  answer  Salk.  455.  ^  .     .     ^       r^  /     ^     **  ^^ 
superior  equity,  the  bill  must  be  dis-        By  Joint  DefimdanU.-Defendants  de- 

missed  as  to  him  unless  he  files  a  cross-  clared  against  jointly  should  make  a 

bill  properly  entitling  him  to  affirma-  joint  motion  to  nonsuit  the  Plajntiff, 

tive  relief.     Wooten  v.   Bellinger.  17  Jackson  v.  Wakeman.  i  Cow.  (N.  Y.) 

pj     2QQ  177;  Bancroft  v,  Wilson,  2  Cow.  (N.  Y.) 

8.'  Mccormick  v.  Gibson,   3^111  &  495;  even  though  they  sever  iftthe^ 

I.  (Md.)  12.  pleas,  Jackson  «/.  Wakeman,  1  Cow, 

'4.  McCormick  v.  Gibson,  3  Gill  &  J.  (N.  Y.)  177. 
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by  one  of  several  defendants  as  to  him  separately.  Such  a  non- 
suit  operates  as  a  discontinuance  of  the  whole  action,^  at  least  in 
personal  actions.* 

e.  Want  of  Prosecution— (i)  Statement  and  Scope  of  the 
Rule — Th«  BqU  BUted. — The  failure  or  refusal  of  the  plaintiff  to 
prosecute  his  suit  within  a  reasonable  time  will  authorize  its 
termination  by  the  court  in  which  it  is  brought,  upon  the  motion 
of  the  defendant  and  against  the  will  of  the  plaintiff. 

To  What  Prooaadingf  AppUeablt. — The  rule  applies  to  every  kind  of 
civil  proceedings,  whether  at  law  or  in  equity,*  as,  for  instance,  to 
cases  brought  before  a  justice  of  the  peace  *  and  to  summary  pro- 

1.  Weller  v.    Goyton,   i  Burr.    358;  2.  Sergeant  Salkeld  in  3  Salk.  244, 

Powell  V,  White,  Doug.  169;  Philpot  where  it  is  also  said  that  it   is  not 

V,  Muller,  Doug.  169,  note;  Revett  v,  material  in  applying  the  rule  whether 

Brown,  2  M.  &  P.  18;  Hannah  v.  Will-  the  action  is  an  action  in  tort  or  in 

iams,  3  T.  R.  662;  Newmarch  v.  Clay,  contract,  but  that  where  summons  and 

14  East  239.  severance  are  allowed   the   plaintiffs 

"  In  joint  actions,  however,  against  become  distinct,  and  a  separate  non- 
several  defendants,  the  plaintiff  can-  suit  may  be  taken  against  each, 
not  be  nonsuited  as  to  one  of  them  Lack  of  Frotooatioii. — But  a  nonsuit 
only,  by  reason  of  the  incongruity  may  be  obtained  by  any  one  of  several 
which  would  thence  arise."  McCredy  defendants  where  the  plaintiff  fails  to 
V.  Fey,  7  Watts  (Pa.)  498.  proceed  regularly  to  trial.     Nickle  v. 

In  Castle  v,  Bullard,  23  How,  (U.  S.)  McFarland,  7  Watts  (Pa.)  406. 
183,  the  court  said:  *'  Another  answer  8.  Dismissal  for  Vonsnit. — A  defend- 
to  this  complaint  arises  from  the  fact  ant  may,  therefore,  take  a  judgment 
that  the  motion  for  nonsuit  is  inappro-  dismissing  the  complaint,  although 
priate  in  ajcase  like  the  present,  where  the  notice  of  motion  is  for  a  nonsuit, 
there  are  other  defendants  to  whom  it  Cusson  v.  Whalen,  i  Code  Rep.  N.  S. 
cannot  be  applied.  In  actions  of  this  (N.  Y.  Supreme  Ct.)  27. 
description,  where  there  is  more  than  Dlsmiisal  Preferred  to  Disoontinnanoe. 
one  defendant,  the  charge,  beyond  — Where  there  is  no  design  on  the 
question,  as  a  general  rule,  is  joint  part  of  the  plaintiff  to  continue  the 
and  several,  and,  consequently,  one  trial,  the  court  will  favor  a  dismissal 
may  be  found  guilty  and  another  not  of  the  complaint  rather  than  a  motion 
guilty;  but  at  common  law  there  can-  to  discontinue  the  action  made  by  the 
not  regularly  be  a  nonsuit  as  to  one  plaintiff  in  default.  Duncan  v.  De 
and  a  verdict  as  to  others;  and  for  Witt,  7  Hun  (N.  Y.)  185. 
that  reason,  whenever  it  appears  that  Jadgment of  Homnit  aTeehniealError. 
there  is  evidence  in  the  case  to  charge  — The  rendition  of  a  judgment  of  non- 
one  or  more  of  the  defendants,  a  non-  suit  instead  of  dismissal  for  lack  of 
suit  is  never  granted  at  common  law,  prosecution  is  a  technical  error  which 
even  in  jurisdictions  where  the  au-  will  not  warrant  reversal.  Stewart  tr. 
thority  to  grant  the  motion  in  a  proper  Ross,  58  Ala.  264. 
case  is  acknowledged  to  exist.'*  Xotion  for  Hew  Trial. — A  motion  for 

In  New  York    a   motion   for    judg-  a  new  trial  may  be  dismissed  because 

ment  as  in  case  of  nonsuit  could  not  not  seasonably  made,  or  because  ser- 

be  made  by  a  single  defendant  under  vice  of  the  motion  was  not  duly  per- 

section  274  of  the  old  code,  as   that  fected.     Cothran  v.   Brower,  71   Ga. 

section  provided  only  for  those  cases  357:  Brower  v.  Cothran,  74  Ga.  383. 

where  there  were  several  defendants  4.  Cohen  v.  Moore,  59  111.  App.  396; 

and   the   plaintiff  unreasonably   neg-  Sullivan  v.  Brown,  47  Kan.  708;  Buena 

lected  to  serve  the  summons  on  some  Vista  Freestone  Co.  v.  Parrish,  34  W. 

or  one  of  them,  or  to  proceed  in  the  Va.  652. 

cause    against   the   defendant  or  de-  Failure   to    Appear. — So  where   the 

fendants  who  might  have  been  served,  plaintiff  fails  to  appear  on  the  return 

Kimberly    v,    Parker,    34    How.    Pr.  day  of  the  summons  the  justice  will 

(N.  Y.  Supreme  Ct.)  275.                        '  dismiss  the  suit  and  award  costs  to 
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ceedings ;  *  and  by  statute  the  rule  is  sometimes  made  applicable 
to  criminal  cases  unless  good  cause  be  shown  to  the  contrary.* 

(2)  Dismissal  of  Bill  in  Chancery. — A  bill  in  chancery  may  be 
dismissed  upon  the  unexplained  default  of  the  plaintiff  in  pro- 
ceeding  further  with   the   cause  within  a   reasonable   time,*  as 


the  defendant.     Cohen   v,   Moore,  59 
IH.  A  pp.  396. 

1.  Dispatoh  Keqtiired. — In  summary 
proceedings  contemplating  a  quick  de- 
termination of  the  controversy,  any 
considerable  delay  by  the  plaintiff  will 
authorize  a  dismissal  of  the  proceed- 
ings unless  waived  by  the  acquies- 
cence of  the  defendant.  Kiely  V.  Ber- 
trand,  67  Mich.  333. 

2.  State  V,  Arthur,  21  Iowa  322. 
See  article  Continuances,  vol.  4,  p. 
827.  note. 

8.  Illinois. — Beach  v.  Dyer,  93  III. 
301;  Iglehartt'.  Gibson,  56  111.  85;  Law- 
ler  V.  Gordon,  91  111.  602;  Nieman  v, 
Wintker,  85  111.  468;  Chicago  Title, 
etc.,  Co.  V.  Chicago,  etc.,  R.  Co.,  58 
111.  App.  388. 

Kentucky, — M*  Do  well  v.  Logsdon, 
3  Bibb  (Ky.)  229;  Morgan  v.  Currie. 
3  A.  K.  Marsh.  (Ky.)  293. 

Massachusetts.  —  Snow  v,  Boston 
Blank  Book  Mfg.  Co.,  153  Mass.  459; 
Claflin  V.  Lowe,  157  Mass.  252;  Cav- 
erly  v,  Eastman,  142  Mass.  4. 

Michigan,— bright  v.  Wright,  80 
Mich.  572. 

Mississippi. — Smith  v,  Cozart,  45 
Miss.  698. 

Missouri. — Timmons  v.  Chouteau, 
13  Mo.  225. 

New  Jersey. — West  v.  Paige,  9  N.  J. 
Eq.  203;  Hoagland  v.  Hoagland.  2  N. 
J.  Eq.  511. 

North  Carolina. — Holmes  v.  Will- 
iams, 4  Hawks  (N.  Car.)  371. 

Virginia, — Ellis  v,  Baird,  6  Munf. 
(Va.)  456. 

England,  —  Bottomley  v.  Squire,  3 
W.  R.  498;  Hancock  v,  Rollison,  8 
W.  R.  18,  5  Jur.  N.  S.  1199:  Sprye 
V.  Reynell,  10  Beav.  351;  Padmore 
V,  Bodtield,  i  Beav.  367  ;  Sheffield 
V,  Gray,  20  W.  R.  656 ;  Madden  v. 
Kirwan,  6  Ir.  Eq.  R.  374  ;  Hamilton 
V.  M'Cormick,  8  Ir.  Eq.  R.  582; 
Kelinge  v,  Audley,  4  Ir.  Eq.  R.  630 ; 
Harrison  v.  Mason,  13  Ir.  Eq.  R.  83: 
Pinfold  V.  Pinfold,  i  W.  R.  46;  Brown 
V.  Butter,  21  Beav.  615;  Nolan  v,  Ad- 
amson,  San.  &  Sc.  701;  Kelly  v.  Bol- 
ger,  San.&Sc  440:  Kennedy  z/.  Lewis, 
18  L.  J.  N.  S.  Ch.  455;  Noone  v.  War- 
ner, 14  L.  J.    N.  S.  Ch.  37;  Williams 


V.  Janaway,  6  Sim.  77;  Smith  v,  Oli- 
ver, 3  Myl.  &  C.  165;  Crooke  V.  Trery, 
3  Myl.  &  C.  168;  Pagan  v.  Macdonald, 
14  L.  J.  N.  S.  Ch.  312;  £x  p.  Berry, 
Dick.  81;  Done  v,  Allen,  Dick.  55; 
La  Mert  v.  Stanhope,  5  De  G.  & 
Sm.  247;  Raistrick  v.  Elsworth,  2 
De  G.  &  Sm.  95;  Semple  v,  Holland, 
I  N.  R.  504;  Hinton  v.  Lewis,  i  Phil. 
459;  Longman  v,  Calliford,  3  Anstr. 
807;  Freeston  v,  Claydon,  17  Jur.  435; 
Tennant  v.  Storar,  7  Jur.  526;  Jones 
V.  Jones,  10  Jur.  N.  S.  1167;  Williams 
V,  Rowland,  3  Jur.  N.  S.  658;  Bentley 
V,  Mercer,  4  Jur.  N.  S.  407;  BuUwin- 
kle  V,  Vorwerg,  10  Jur.  107;  Haddon  v, 
Pegler,  5  Jur.  N.  S.  1123  :  Sibson  v, 
Edgeworth,  12  Jur.  972;  Jones  v.  Jones, 
I  Jur.  N.  S.  863;  Pugh  V.  Badeley,  6 
Jur.  1029;  Mackaness  v.  Johnstone, 
McClel.  148;  Cooke  v.  Davies,  T.  &R. 
309 ;  Farquharson  v,  Seton,  T.  &  R. 

378. 

"  If,  at  the  time  of  the  hearing,  a 
plaintiff  in  equity  is  not  ready  to  go 
on,  and  the  court  refuses  to  grant 
further  time,  he  may  move  for  an 
order  dismissing  his  bill,  which  should 
be  granted  upon  payment  of  the  costs; 
if  he  does  not  do  so  the  defendant  is  not 
entitled  to  a  decree  upon  the  merits, 
but  can  only  have  the  bill  dismissed 
for  want  of  prosecution."  Kempton 
V,  Burgess,  136  Mass.  192. 

Kefiuial  to  Profeeate  in  a  Legal  Xan- 
ner. — Where  the  plaintiffs  refuse  to 
prosecute  the  suit  in  a  regular  and 
legal  manner,  as  where  they  refuse  to 
take  the  necessary  course  suggested 
by  the  chancellor  to  bring  in  a  party 
required,  the  bill  may  be  dismissed. 
Bondurant  v.  Sibley,  37  Ala.  565. 

Plea  of  Lis  Pendens. — Under  the  old 
chancery  practice,  if  the  plaintiff  did 
not,  after  a  plea  of  lis  pendens,  obtain 
an  order  of  reference  to  a  master  to 
inquire  whether  the  two  ssuits  were 
for  the  same  matter,  the  defendant 
might,  after  a  month,  have  the  bill  dis- 
missed. Tarleton  v,  Barnes,  2  Keen. 
632. 

Order  of  Referenoe. — Where  an  order 
of  reference  is  entered  in  a  suit  and 
pending  before  a  commissioner  at  the 
instance  of  the  debtor,  the  suit  will  not 
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where  an  inexcusable  delay  intervenes  between  the  time  of 
filing  the  bill  and  the  issuance  or  service  of  the  subpoena,^  or 
where  the  plaintiff  has  shown  himself  dilatory  in  getting  \x\  the 
answer,*  or  where  the  plaintiff  neglects  to  amend  upon  leave 
given  after  demurrer  overruled,'  and  in  other  miscellaneous  in- 
stances of  dilatoriness  cited  in  the  notes.^ 


be  dismissed  on  motion  of  the  defend-    ney  v,  Hermann,  i  Baldw.  (U.  S.)  132; 
ant  because  the  reference  is  not  exe-    Jackson  v.  PurneH,  16  Ves.  Jr.  204; 


cuted.     Lewis  v,  Laidley,  39  W.  Va. 
422. 

Failurt  of  CommlMioner  to  Boport. — 
But  where  the  plaintiff  failed  to  take 
steps  to  compel  a  commissioner  to 
make  a  report  in  a  case  referred  to 


Atty.-Gen.  v.  Finch,  i  Ves.  &  B.  368; 
Hancock  tr.  Rollison.  8  W.  R.  id. 

Thrao  Toars  and  a  Hall— Where  the 
demurrer  to  a  complaint  had  been  on 
file  three  years  and  a  half  without  be- 
ing called  up,  and  the  evidence  as  to 


him,  the  bill  was  held  to  be  properly     an  agreement  for  delay  was  conflicting. 


dismissed  for  lack  of  prosecution. 
Colding  V,  Badger,  3  Rich.  Eq.  (S. 
Car.)  368. 

VoneompUanee  with  StataU.— Where 
on  the  20th  of  May  the  defendant 
took  an  order  on  the  complainant  to 
speed  the  cause  and  the  order  was 
served  on  the  day  following,  and  the 
complainant  filed  his  replication  on 
the  22d  and  took  no  further  step  in 


the  action  was  properly  dismissed. 
Kubli  V.  Hawkect.  89Cal.  638. 

81z  Tears'  Belay. ^ Where  00  steps 
had  been  taken  in  six  years,  during 
which  the  defendants  and  their  wit- 
nesses had  died,  the  bill  was  dis- 
missed. Lang  r.  Belloff,  53  N.  J.  Eq. 
298. 

Construction  of  Statate. — A  statute 
authorizing  a  chancery  suit  to  be  dis- 


the  cause,   it  was  held  that  the  de-  missed  where  the  complainant  takes 

fendant  was  entitled  to  have  the  bill  no  steps  to  prosecute  it  in  two  terms 

dismissed  at  the  next  stated  term  be-  after  answer  filed  does  not  apply  where 

cause    the  complainant    had   not,  in  an  amended  bill  is  filed  at  the  same 

compliance  with  the  statute,  brought  term  that  the  answer  is  filed,  as  the 

his  cause  to  a  hearing  at  that  term,  defendant  has  until  the  following  term 

West  V.  Paige,  9  N.  J.  Eq,  203.  to  answer  the  amended  bill,  and  the 

Fahuro   to  Prepare. — Where  a  case  complainant  until  the  following  term 

stands    more   than    two   terms   upon  thereafter  to  reply.     Graham  v.  Cook, 

replications  and  the  usual  order  for  6  Verg.  (Tenn.)  404. 
commissions,   it    is   regular  to  set   it        1.   Bancroft  v.  Sawin,  143  Mass.  144. 


down  for  hearing  and  to  dismiss  the 
cause  where   no   steps   are    taken  to 
prepare  the  cause  for  trial.     Holmes 
V,  Williams,  4  Hawks  (N.  Car.)  371. 
In  England  where  a  defendant  has 


2.  Adair  r.  Barrington,  2  W.  R.  361. 

8.  O'Neal  v.  Wills  Point  Bank.  64 
Tex.  644. 

At  Vest  Term. — Where  on  overruling 
a  demurrer  to  a  bill  the  plaintiff  had 


filed  a  plea  as  to  part  and  an  answer     leave  to  amend  and  failed  to  amend 
as  to  the  rest  of  the  bill,  and  the  plain-    at   the   next    term   the   bill   was  dis- 


tiff  has  filed  a  replication  to  the  plea, 
the  suit  is  '*  a  cause  "  within  the  mean- 
ing of  Rule  I  of  Cons.  Ord  xxi.,  and 
of  Rule  10  of  Cons.  Ord.  xxxiii., 
which  empowers  a  defendant  in  the 
cases  therein  specified  to  move  to  dis- 
miss the  bill  for  want  of  prosecution. 
Herbert  v.  Barrett.  L.  R.  5  Eq.  435- 

Under  the  English  rule,  where  the 
plaintiff  had  suffered  three  terms  to 
pass  after  answer  without  replication 
a  motion  to  dismiss  was  proper.  Nay- 
lor  V,  Tavlor.  16  Ves.  Jr.  127;  Day  v. 
Snec,  3  Ves.  &  B.  171:  Roberts  r.  Jones, 
7  Beav.  266;  Ferrers  v.  Shirley,  7  Sim. 
484;  Anonymous,  5  Sim.  497;  Delau- 
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missed.  Timmons  v.  Chouteau.  13 
Mo.  223. 

4.  Vogligont  Delay. — As  where  the 
complainant  has  been  grossly  negli- 
gent in  the  preparation  of  papers  for 
his  suit.  M'Dowell  v.  Logsdon,  3  Bibb 
(Kv.)229. 

f  ailvro  to  Sot  Down  Floa  — Or  where 
the  complainant  failed  to  set  a  plea  in 
abatement  down  for  argument.  Mor- 
gan  V.  Cnrrie,3  A.  K  Marsh.  (Ky.) 293. 

Failure  to  Xoye  f6r  OommiMioii.— So 
where  after  an  undertaking  to  speed, 
replication  filed,  and  subpoena  to  re- 
join, plaintiff  failed  to  move  for  com- 
mission to  examine  witnesses,  defend- 
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Mlnre  to  BnbititvU  Partiat. -* A  failure  to  make  proper  parties 
within  a  reasonable  time  after  the  suggestion  of  the  death  of  the 
defendant  is  ground  for  a  dismissal  of  the  suit,^  unless  the  de- 
fendant consents  to  the  unseasonable  revival  of  the  action.* 

Whoro  the  Plalntilb  are  Infknte  suing  by  their  next  friend,  who 
refuses  to  proceed,  the  proper  practice  ordinarily  requires  the 
removal  of  the  latter.* 

(3)  Nonsuit  in  Actions  at  Law. — At  common  law  a  plaintiff  may 
be  nonsuited  for  want  of  prosecution,*  and  all  the  cases  in  which 

missed  for  want  of  prosecution  upon 
the  failure  of  the  plaintiff  to  appear  at 
the  hearing,  although  the  order  set- 
ting it  on  the  calendar  was  inadver- 
tently made.  The  plaintiff  should  have 
such  order  set  aside.  Cleaver  v.  Smith, 
114  lU.  114. 

1.  Tucker  v.  Bryan,  i  Tex.  A  pp. 
Civ.  Cas.  §  1158;  Burmester  v.  Von 
Stenz,  23  heav.  32;  Houghton  z/.  Lan- 
non,  I  Kan.  App.  510. 

S.  Houghton  f.  Lannon,  i  Kan. 
App.  510. 

When  Properly  Beftised. — A  defendant 
in  his  answer  stated  that  three  parties 
named  in  the  bill  as  plaintiffs  were 
long  since  dead,  and  he  submitted  that 
the  suit  was  defective  because  their 
representatives  were  not  before  the 
court.  Afterwards  he  moved  to  dis- 
miss the  bill  for  want  of  procecution; 
but  it  appearing  that  the  parties  died 
before  the  bill  was  filed,  the  motion 
was  refused  on  the  ground  that  the 
plaintiffs  could  not,  in  the  present 
frame  of  the  suit,  undertake  to  speed. 
And  the  plaintiffs  were  allowed  a 
month  to  amend  their  bill,  and  were 
ordered  to  pay  the  costs  of  the  motion 
to  dismiss.  Fellowes  v.  Hubbert,  4 
Jur.  932. 

Dea^  of  a  Partner. — It  is  erroneous 
to  dismiss  a  bill  in  equity  against 
partners  because  of  the  death  of  one 
pending  the  suit,  and  the  failure  to 
substitute  his  personal  representa* 
tives.  The  death  of  the  deceased 
partner  may  be  suggested  on  the  rec- 
ord and  the  suit  proceed.  Hammond 
V.  St.  John,  4  Yerg.  (Tenn.)  107. 

8.  Bondurant  v.  Sibley,  37  Ala.  565, 
holding,  however,  that  if  the  bill  is 
forthwith  dismissed  the  presumption 
on  appeal  is  that  the  interests  of  the 
infants  did  not  require  a  further  prose- 
cution of  the  suit. 

4.  Arkansas. — Ashley  9.  May,  5  Ark. 
408. 

California,  —  Peralta  v.  Marlea,  3 
Cal.  185. 


ant  was  entitled  to  a  dismissal.  Car- 
den  V.  Manning,  i  Keen  380.  See  also 
Toier  V,  Tozer,  i  Cox  288;  Cooke  v. 
Davies,  i  Russ.  153,  note  {€)\  Fell  v, 
Morris,  i  Cox  176;  Skip  v,  Warner,  3 
Atk.  558;  Squirrell  v.  Squirrell,  3 
Swanst.  250 

fobiMBna  to  Hear  Jndgment.— So  where 
plaintiff  sets  down  the  cause,  but  neg- 
lects to  serve  a  subpoena  to  hear  judg- 
ment  within  due  time,  and  the  cause 
is  afterwards  abated  by  the  death  of 
a  defendant.  Williams  v.  Page,  24 
Beav.  490. 

Uaezplained  Abeenoe  of  Gonneel  may 
be  ground  for  dismissal.  Steam 
Laundry   Co.    v.   Thompson,   91    Ga. 

47. 

Fallnre  to  Pxooeed  at  Law. — So  where 

the  plaintiff's  bill  is  retained  for  trial 

of  his  right  at    law,  and  he   fails  to 

proceed   with    diligence.      Arnold   v. 

Thomson.  9  Jur.  N.  S.  436. 

VonoompUanee  with  Undertaking. — 
Or  where  plaintiff  fails  to  comply  with 
the  terms  of  an  undertaking  to  speed 
the  cause.  Whalley  v  Pepper,  8  Sim. 
203;  Burgess  v.  Thompson,  2  Keen  762. 

Bnpplemental  Bill. — And  on  failure 
to  prosecute  a  supplemental  bill 
ordered  to  be  filed  by  the  court,  the 
original  bill  may  be  dismissed.  Ward 
V.  Ward,  11  Beav.  159. 

Failure  to  Ezeept  to  Answer.— Where 
the  plaintiff  fails  to  except  to  an  an- 
swer, as  required  by  statute  or  rule  of 
court,  it  is  thereupon  deemed  sufficient 
and  the  bill  dismissed.  Goldsworthy 
V.  Crossley,  2  Hare  639. 

Failure  to  Answer  Pleas. — Or  where 
on  motion  of  the  defendant  to  discon- 
tinue the  suit  and  dismiss  the  bill,  the 
plaintiff  still  fails  to  answer  pleas  to 
the  bill  on  file  more  than  a  year. 
Smith  V.  Cozart,  45  Miss.  698. 

Failure  to  Votiee  Orders  Made  in  the 
Cause. — As  a  party  is  bound  to  take 
notice  of  orders  made  in  the  progress 
of  the  cause  unless  statutes  modify 
the  rule,  a  cause  will  be  properly  dis- 
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a  nonsuit  could  be  entered  under  the  English  practice  may  be 
grouped  under  this  head.*  Thus  a  plaintiff  was  nonsuited  where 
he  failed  to  deliver  a  declaration  until  two  terms  had  expired  since 
the  appearance  of  the  defendant,*  or  where  he  was  guilty  of  other 
delays  or  defaults  in  the  subsequent  proceedings  of  the  cause  in 
contravention  of  the  rules  of  law ;  ■  he  was  then  adjudged  to  have 
abandoned  his  remedy,  and  a  nonsuit  or  non  prosequitur  was  en- 
tered, and  he  was  said  to  be  non-prossed.* 

Illinois, — Cunningham  v,  Wright,  27  suit  may  properly  be  dismissed  because 

in.  App.  334.  the  plaintiff  fails  to  file  his  declaratioQ 

Kentucky, — Danaz/.Gill,  sJ.J.Marsh.  within    the    time    required    by  law. 

(Ky.)  243:  Illinois  Bank  z/.  Hicks,  4  J.  Howell  v.  Albany  City  Ins.  Co.,  62 

J.  Marsh.  (Ky.)  128.  111.  50;  Downey  v.  Smith.  13  111.  671. 

New  York, — Bradt  v. Mount,  I  How.  On  Failnre  to  Plaad. — Where  in  the 

Pr.  (N.  Y.  Supreme  Ct.)  33;   Pier  v,  course  of  pleading  the  plaintiff  failed 

Page,  I  How.  Pr.  (N.  Y.  Supreme  Ct.)  to  put  in  his  replication,  etc.,  within  the 

40;  Slocum  V.  Watkins,  i  How.  Pr.  (N.  time  allowed  by  the  rules,  he  was  said 

Y.    Supreme   Ct.)  42;    Bromaghin   v„  to  be  nonsuit.    Mulhern  v.  Union  Pac- 

Gorse,  i  How.  Pr.  (N.  Y.  Supreme  Ct.)  R.  Co.,  2  Wyoming  465. 

53;  Borst  V,  Bovee,  i  How.  Pr.  (N.  Y.  So  where  the  plaintiff  failed  to  reply 

Supreme  Ct.)  63;  Goodenow  z^.  Butler,  to   pleas   in   bar.     Wilde  v.  Han,  24 

I  How.  Pr.  (N.  Y.  Supreme  Ct.)  82;  Ark.  599. 

Butts  V.  Campbell,  i  How.  Pr.  (N.  Y.  8.  Mulhern  v.  Union  Pac.  R.  Co.,  J 
Supreme  Ct.)  88;  Robinson  v.  McClel-  Wyoming  465:  Homer  v.  Brown,  16 
Ian.  I  How.  Pr.  (N.  Y.  Supreme  Ct.)  How.  (U.  S.)  365. 
90;  Moffat  V,  Judd,  i  How.  Pr.  (N.  Y.  After  Isine  Joinid. — Where  after  issue 
Supreme  Ct.)  194;  Knowles  </.  Poillon,  joined  the  plaintiff  neglects  to  bring 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  252;  such  issue  on  to  be  tried  in  the  time  re- 
Reynolds  V,  Fountain,  4  Hill  (N.  Y.)  quired  by  the  practice  and  custom  of 
52;  Jackson  f.  Vroman,  6  Cow.  (N.  Y.)  the  court,  he  may  be  nonsuited.  Shaw 
392;  Anonymous,  6  Cow,  (N.  Y.)  388;  v.  Raritan,  etc.,  R.  Co..  32  N.  J.  L  293. 
Chadderton  v.  Backus,  6  Wend.  (N.  Y.)  Voluntary  Withdrawal.  —  Where  the 
521;  Gale  v»  Hoysradt,  3  How.  Pr.  (N.  jury  had  been  sworn,  and  the  plaiotifi 
Y.)  47;  Jackson  v.  Johnson,  7  Cow.  (N.  perceived  that  the  evidence  failed  to 
Y.)  419;  Ryers  v.  Hillyer,  Col.  &  C.  support  his  issue,  he  might  withdraw 
Cas.  (N.  Y.)  185;  Sheffield  r.  Watson,  and  submit  to  a  nonsuit.  Mulhern  r. 
Col.  &  C.  Cas.  (N.  Y.)  157;  Campbell  Union  Pac.  R.  Co.,  2  Wyoming  465- 
V.  Munger,  Col.  &  C.  Cas.  (N.  violation  of  Stipulation. ~ Where  the 
Y.)  200;  Jackson  v.  Marsh,  Col.  cause  was  not  tried  according  to  stipu- 
&  C.  Cas.  (N.  Y.)  210:  Coles  v.  lation  the  plaintiff  was  nonsuited. 
Thompson,  Col.  &  C  Cas.  (N.  Y.)  Sergeants  tr.  Baker,  i  How,  Pr.  (N.  Y. 
330  345  ;  Taylor  v.  How,  I  Wend.  Supreme  Ct.)  10. 
(N.  Y.  34;  Manhattan  Co.  v,  Brower,  Where  a  plaintiff  stipulates  to  try  a 
Col.  &  C.  Cas.  (N.  Y.)  425;  Jack-  cause  at  a  certain  term  it  may  be  dis 
son  V,  Ferguson,  Col.  &  C.  Cas,  missed  for  failure  to  prosecute  at  the 
(N.  Y.)  467;  Jackson  v,  Valentine,  Col.  time  stipulated.  Stewart  v.  Ross,  5^ 
&   C.    Cas,    (N.   Y.)  469;    Jackson   v.  Ala.  264. 

Woodworth,  Col,  &C.  Cas.  (N.  Y.)48i;  Failure  to  Enter  Action.— So  where 

Hicks  V,   Knickerbacker,  2  Wend.  (N.  the  plaintiff  fails  to  enter  his  actional 

Y.)  288;  Anderson  v,  Johnson,  i  Sandf.  the  proper  law  term.     Farrin  r.  Ken* 

(N.Y.)736;  Russell  v. Barnes,  13  Johns  nebec,  etc.,  R.  Co.,  36  Me.  34, 

(N.Y.)  157.  4.  Mulhern  v.  Union  Pac.  R.  Co.,  2 

England, — Symes  v,   Larby,  2  C.  &  Wyoming  465. 

P.  338,  12  E.  C.  L.  169.  Abienoe  of  Plaintiff  at  Trial— In  the 

1.  Mulhern  v.  Union  Pac.  R.  Co.,  2  absence  of  the  plaintiff  there  could  ooi 
Wyoming  465.  be  a  trial,  verdict,  or  judgment  ren- 

2.  Mulhern  v.  Union  Pac.  R.  Co.,  3  dered  upon  the  merits  at  common  law, 
Wyoming  465,  Keator  v,  Glaspie,  44  Minn.  44S;  De- 

beolaratiom  Unioasonably  Filed.  —  A    lano  v.  Bennett,  61  III.  83;  Felts  v.  Del- 
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Vatnre  of  Vonioit. — Such  a  nonsuit  is  substantially  voluntary,  since 

the  plaintiff  voluntarily  fails  to  act,^  although  it  can  be  granted 
only  on  motion  of  the  defendant.* 

Upon  Appearanoo  of  Plaintiff. — Where  the  plaintiff  actually  appeared 
in  court  before  the  motion  was  decided,  there  could  not  at  com- 
mon law  be  a  nonsuit,  as  the  presumption  of  abandonment  was 
rebutted.* 

Under  Xodem  Praotioo  the  rule  is  absolute,  and  a  nonsuit  may  be 
granted  where  on  call  of  the  case  the  plaintiff  is  not  prepared  or 
refuses  to  proceed.* 

aware,  etc.,  R.  Co.,  170  Pa.  St.  432;  fore,  when  the  cause  at  nisi prius  wsl3 

Gardeners.  D^vis,  i  Wils.  300;  Ander-  called  oh  and  the  jury  sworn,  but  no 

son  V.  Shaw,  3   Bing.  290,  11   E.  C.  L.  counsel,    attorneys,    parties,  or   wit- 

107,  Buena  Vista  Freestone  Co.  v.  Par-  nesses  appeared   on   either  side,  the 

rish,  34  W.  Va.  652.  judge  held   that  the  only  way  was  to 

In    Looisiana     the    only    judgment  discharge   the     jury,  for  nobody  has 

which  can  be  rendered  in  the  absence  a     right     to     demand     the     plaintiff 

of  a  plaintiff  when  no  reconventional  but  the  defendant,  and  the  defendant 

demand  or  one  equivalent  thereto  has  not  demanding  him  the    judge  could 

been  formed  is  one  of  nonsuit.    Phillips  not   order   him    to    be   called."     The 

V.  Cassidy,  36  La.  Ann.  288.  rule  is  sustained  by  Arnold  v.  John- 

Soit  on  I^6fflis8ory  Koto. — Where  a  son,  i  Stra.  267;  and  in  Coke  upon  Lit- 

note  was  placed  in  the  hands  of  ajustice  tleton,    139  d,   it  is    said:    **At     the 

of  the  peace  for  suit  and  collection,  it  common  law  upon  every  continuance 

was  held  an  error  to  dismiss  the  action  or  day  given   over   before  judgment 

merely  because  the  plaintiff  did   not  the    plaintiff   might    have   been  non- 

appear  with  the  note  in  his  possession,  suited,  and  therefore  before  the  stat- 

He  should  have  proceeded  to  trial  and  ute  2  H.  IV.,  after  verdict  given,  if  the 

produced  the  note  as  evidence,  subject  court  gave  a  day  to  be  advised,  at  that 

to  such   defenses    as   the    defendant  day  the  plaintiff  was  demandable  and 

might  set   up.     Hitch   v.  Lambright,  therefore  might  be  nonsuited."     And 

66  Ga.  228.  by    3   Blackstone    296:    *'  For  if    the 

1.  Zigler  V,  Zigler,  10  Montg.  (Pa.)  plaintiff  neglects  to  deliver  a  declara 

45.  tion  for  two  terms  after  defendant  ap- 

Yohintary    and     Involuntary    Distin-  pears,  or  is  guilty  of  other  delays  or 

gniahod. — A  voluntary  nonsuit  is  said  defaults  against  the  rules  of    law  in 

to  be  an  abandonment  of  a  cause  by  a  any  subsequent  stage  of  the  action,  he 

plaintiff,  and  an  agreement  that  a  judg-  is   adjudged  not  to  follow  or  pursue 

ment    for  costs    be    entered   against  his   remedy  as   he  ought   to  do,  and 

him.  An  involuntary  nonsuit  is  where  thereupon  a  nonsuit  or  non  prosequitur 

a  plaintiff,  on  being  called  when  the  is  entered  and    he  is  said  to  be  nott' 

case  is  before  the  court  for  trial,  neg-  pros'd.*" 

lects  to  appear,  or  where  he  has  given  8.    Brown   v.    Munger,    16    Vt.    12; 

no  evidence  upon  which  the  jury  could  Wright  v,   Phillips,  2  Greene  (Iowa) 

find  a  verdict.     Holmes  v.  Chicago,  191. 

etc.,  R.  Co.,  94  111.  443.  4.  Chicago  Title,  etc., Co.v.Chicago. 

A  Dismissal  for  Want  of   Proseontion  etc.,  R.  Co.,  58  111.  App.  388;  Delano 

operates  as  a  voluntary  dismissal  by  v.   Bennett,  61   111.  83;  Clark  v,   Dek- 

the   plaintiff   and   carries  him   out  of  ker,  43  Kan.  692. 

court.      Pacific    R.    Co.    v.   Franklin  After  Appearanoe  of  Plaintiff. — Where 

County  Ct.,  55  Mo.  162.  the   plaintiff  appears  after  numerous 

8.  Holmes  v.  Chicago,  etc.,  R.  Co.,  continuances  from  term  to  term,  the 

94   111.   439;    Keator    v,    Glaspie,    44  proper  remedy  of  the  defendant  is  to 

Minn.  448.  force  the   plaintiff  to  a  trial,  and  not 

In    4  Jacob's    Law   Diet,   (ist  Am.  move  to  dismiss.     Roemer  v.  Shackel- 

from  2d  Lond.  ed.,  181 1),  p.  407,  it  is  ford  (Tex.  Civ.  App.  1892),  23  S»  W. 

said  :    *'  A  nonsuit  can  only  be  at  the  Rep.  87. 

instance  of  the  defendant,  and,  there-  Feigned  Issue. — There  can  be  no  non* 
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DISMISSAL. 


Oft  XotiM  of  Puty, 


(4)  Under  Code  Procedure. — ^The  same  rules  apply  to  a  dismissal 
at  law  or  equity  under  code  procedure  *  unless  modified  by  statute  • 

suit  for  a  failure  to  bring  a  feigned  is-     Grigsby  r.  Napa  County,  36  Cal.  sSs; 


sue  to  trial,  as  both  parties  are  deemed 
responsible  therefor.  Rogers  v.  Tift» 
17  Johns.  (N.  Y.)  267. 

By  BuU  of  Court. — It  is  within  the 
power  of  a  trial  court  to  make  a  rule 
providing  that  where  the  plaintiff  does 
not  proceed  to  trial  on  the  fourth  call 
of  his  cause  or  obtain  a  continuance 
he  shall  be  nonsuited.  Munro  v, 
Laurens,  i  McMull.  (S.  Car.)  442. 


Carpentier  v.  Minturn,  39  Cal.  450; 
Eldridge  v.  Kay,  45  Cal.  49;  Lander 
V.  Flemming,  47  Cal.  614;  Diggias  r. 
Thornton.  96  Cal.  417;  Reynolds  v» 
P^S^C'  35  Cal.  296;  McDonald  v.  Sweu, 
76  Cal.  257;  Clark  v.  Smith,  63  Cal. 
385;  Fanning  v.  Foley,  99  Cal.  336. 

On  Voluntuy  Appoaraiiee  by  Dtfaad- 
ants. — Where  a  plaintiff  brings  his  ac- 
tion, fails  to  serve  his  summons,  and 


1.  California, — Kubli  v,  Hawkett,  89  absents  himself  for  many  months  from 

Cal.   638;    Pardy  v.  Montgomery,  77  his  place  of  residence,  leaving  no  at- 

Cal.   326;    Cowell   v.   Stuart,  69  Cal.  torney   to  represent  him,  he  caooot 

$26;  Lander  v^  Flemming,  47  Cal.  614;  complain  because  some  of  the  defeod- 

Chipman     v,    Hibbard,  47  Cal.   638;  ants   have   voluntarily  appeared  and 

Simmons  v,  Keller,  50  Cal.  38;  Pickett  filed  their  answers,  placed  the  cause  on 

V,  Hastings,  39  Cal.   105;  Fanning  v.  the    calendar,   and  had   it   dismissed 

Foley,  99  Cal.  336;  Carpentier  v.  Min>  when  called.     Pickett  v,  Hastings,  39 

turn,  39  Cal.  450;  Hassey  v.  South  San  Cal.  105. 


Francisco    Homestead,   etc.,   Assoc., 
102  Cal.  611. 

Minnesota,,  —  Deuel  v.  Hawke,  2 
Minn.  50;   Keator  v.  Glaspie,  44  Minn. 

448. 

New  yorJt.-^RoY  v.  Thompson,  i 
Duer  (N.  Y.)636;  Baker  v.  Martin,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  204; 
Israel  v,  Voight,  12  Misc.  Rep.  (M.  Y. 
Super.  Ct.)  206;  Tabor  v.  Tabor,  2t 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  340; 
Tabcr  v.  Taber,  60  N.  Y.  Super.  Ct. 
66. 

SoutA  Dakota, — Mars  v.  Oro  Fino 
Min.  Co.  (S.  Dak.  1895),  65  N.  W.  Rep. 

In  Galifonila  the  Superior  Court  un* 
der  Code  Civ.  Pro. ,  §  581,  has  power  to 
dismiss  an  action  for  want  of  prosecu- 
tion. Pardy  v.  Montgomery,  77  Cal. 
326;  Kubli  V,  Hawkett,  89  Cal.  642. 

Failure  to  Bsrvo  Coinplai]kt.--Where 
the  plaintiff  fails  to  serve  a  copy  of 
the  complaint  seasonably,  the  case 
may  be  dismissed. 

2.  Baker   v.    Curtiss,   7    How.    Pr. 


Portion  of  Codolsndantt. — Upon  failore 
of  the  plaintiff  to  bring  in  some  of  the 
defendants  the  complaint  may  be  dis- 
missed. A  notice  of  the  cause  for 
trial  in  that  case  is  improper.  Morris 
V,  Crawford,  16  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  124. 

After  Issas  Mnad. — The  complaint 
mav  be  dismissed  for  failure  of  the 
plaintiff  to  proceed  with  the  cause 
after  issue  joined.  Winchell  f.  Mar- 
tin,  14  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)47;  McCormick  v.  Miller,  19  Minn. 

443. 

In  Winchell    v.    Martin,    14  Abb. 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  4". « 
was  said:  "Our  statute  authoriziDg 
a  motion  for  judgment,  as  in  case  of 
nonsuit,  for  laches  in  not  proceeding 
with  the  action  after  Issue  joined,  is 
founded  upon  the  statute  14  Geo.  II., 
c.  17, which  was  passed  in  consequence 
of  the  delay  and  expense  attending 
the  trial  by  proviso,  which  was  the 
only  mode  in  which  a  defendant  could 
dispose  of  the  issues  where  the  plain- 
tiff neglected  to  proceed.  It  was  so 
called   from  a  clause   in   the  venin 


(N.    Y.    Supreme   Ct.)    478  J    Luce    v. 
Trempert,  9  How.  Pr.  (N.  Y.  Supreme 

Ct.)  212;  Keator  9.  Glaspie,  44  Minn,  facias  or  distringas,  which  had  in  it 

448.  the  words  *  proviso  quod,  etc.,*  that  is, 

Failure  to  %wf%  DofBndftnt.— So  where  provided  that  if  two  writs  of  venire 

the  plaintiff  fails  to  take  proceedings  were  issued  to  the  sheriff,  one  from 

to  bring  in  a  party  defendant  within  a  the  plaintiff  and  one  from  the  defend- 

defined  time.     Johnson  v.  Robinson,  ant,  he  should  execute  one  of  tbeo 

ao  Minn.   170;  Cover  v.  Baytown,  12  only  and  return  the  other.  The  course 

Minn.  124;    Morris   t/.  Crawford,    16  of  procedure  to   secure  it  seems  to 

Abb.    Pr.   (N.  Y.  Supreme  Ct.)    124;  have  been  to  procure  from  the  master 

Murray    v.    Gleeson,    100   Cal.    51a,  in   the   King's  Bench,    or  from  the 
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and  no  application  to  the  court  is  required.^ 

(5)  Time  when  the  Motion  is  Appropriate — ^In  General. — ^The  mo- 
tion must  be  made  within  the  time  required  by  statute  or  rule 
of  court.* 

In  Chancery  it  usually  comes  too  late  after  the  cause  has 
been  set  down  for  hearing,*  and  generally  after  issue  joined — 
although  the  rule  is  not  absolute  * — since  the  defendant  can  then 
proceed  with  the  cause,  and  he  cannot,  in  general,  have  the  cause 
dismissed  for  lack  of  prosecution  where  he  may  himself  act* 

secondaries    in    the  Common    Pleas,  defendant  which  the  plaintiff  shall  not 
a  rule  for  trial  by  proviso^  after  which  have  replied  to  or  set  down  for  hear- 
tlie  vtnirt  issued*  and  a  trial  might  be  log  before  the  second  term  ol  the  court 
had,  but  the  defendant  was  to  give  to  after  filing  the  same.    Poultnej  v.  La- 
the plaintiff  the  like  notice  which  the  fayette,  3  How.  (U.  S.)  81. 
latter  would  have  to  give  him,  and  il  i.  Pratt  v,  Uolebrook,  5  Madd.  31. 
the  plaiotiff  then  did  not  proceed  to  Xonoompliaiiee  witii  Ordv. — But  alter 
trial  he  might  be  caUed  and  nonsuited  issue  joined  the  biU  may  stiU  be  dis« 
\2  Tidd  Pr.  818,  819,  &20;  2  Jac   Law  missed  for  a  failure  of  the  plaintiff  to 
UicL,  tit.  'Proviso*;  id.,  tic  'Trial'),  comply  with  an   order  of  the  court. 
The  defendant  by  this  formula  was  en-  Pratt  v.  Holebrook,  5  Madd«  31;  Cox 
abled  to  bring  down  the  record  to  the  v.  Allingham,  3  Madd.  393;  Benedick  v^ 
assizes,  which  it  was  the   plaintiff's  Thackeray^  5  Price  592. 
duty  to  do  in  the  first  instance^  and  to  Bafere'  Bali   to  Ptoduoa  WituiiBts^-— 
relieve  himself  of  the  litigation."  And  it  has  been  said  to  be  seasonable 

Waivtr  oC  IriaL-^In  an  ejectment  at  any  time  before  a  rule  to  produce 

case   in  Kansas   the  action  was  held  witnesses.     Fell  v.  Morris,  i  Con  176; 

properly  dismissed  where  the  plaintiff  Skip  v.  Warner,  3  Atk«  558. 

waived  the  first  trial  and  failed  to  de-  Iftsr  flnhniiMioa. — After  a  cause  haa 

mand  the  second  statutory  trial  either  been  submitted  in  equity  it  cannot  be 

before  or  after  the  motion  to  dismiss,  dismissed    for    lack    of    prosecution. 

Kohn  V,  Barr,  40  Kan.  45.  Miller  v.  Hemphill,  9  Ark.  488. 

Ha  Intsrvenai  against  whom  no  af -  After  Baferaneaef  Gauss. — Nor  former- 

firmaiive  relief  is  asked  by  the  other  ly  would  a  dismissal  be  granted  pend- 

parties  to  the  suit  occupies  the  posi-  ingtke  reference  of  a  cause.  Gregory  t^. 

tioQ  of  a  plaintiff,  and  tus  suit  may  be  Spencer,  ii  Beav.  143.  But  the  contrary 

dismissed  upon  his  failure  to  appear,  rule  appears  to  obtain  in  modern  prac- 

Noble  V.  Meyers,  76  Tex.  2S0.  tice,  and  the  reference  does  not  affect 

1.  Winchell  v.  Martin,  14  Abb.  Pr.  the  power  of  the  court  to  dismiss  for 

K.  S.  (N.  Y.  Supreme  Ct.)  47.  lack  of  prosecution.     Gordon  o.  Gor- 

9L  Lester  v»  Archdale,  9  Beav.  1516;  don,  ss  HI-  App«  3x0;  Saville  v.  Frisbie^ 

Forman  v.  Gray,  9  Beav.  200;  Ernest  70  Cal.  88. 

V.  Govett,  s  K.  R..  486;  Hart  v^  Roberts,  6.  Anonymous,.  2  Ves.  Jr.  286;  Simp- 

7  Jar.  N.  S.  669;  Barnes  v.  Tweddle,.  son  v.  Den«ham,  2  Cox  377;  Done  v, 

ioSrm.4Si;  Griffith  v,  Griffith,  16  Sim.  AUen,  Dick.  55;  Anonymous,  Barnard 

33;  Atty.-Gen.  v.  Jones,  $  Sim.   246;  280. 

Pease  v.  Blossom,  2  How.  Pr.  (K.  Y.  Aftsr  Beplieation.~The  bill  will  not 

Supreme  Ct.)  81;  Kimberly  v.  Parker,  be  dismissed  after  a  replication  is  filed 

34  How.  Pr.  (N.  Y.  Supreme  Ct.)  275*  by  the  plaintiff.  Whitney  v.  New  York, 

1  Hand  v,  Kin^,  lo'lur.  N.  S..  91.  i  Paige  (N.  Y.)  548;  Atkinson  v.  Hut- 

A  BQl  to  Firpstuate  lestiaionj  ou^t  ton,  13  Price  6. 

not  to  be  brought  to  a  hearing,  hut  i£  Demurrer  Pending. — Nor   will   it   be 

it  prays  Cor  scUef  the  def  endl^it  may  dismissed  while  a  demurrer  interposed 

set  it  down  for  a  onotion  to  dismiss,  by  the  defendant  is   pending   undis- 

VaiighAn  r.  Fitzgerald,  i  Sch«  It  Lef.  posed  of,  McVickar  v.  FQer,  24  Mich.. 

316.  24J ;.  Semmes  v.  Matt,  27  Ga.  93  \  Anon- 

la  the  Feittal  Couzti,  before  a  case  ymans*  2  Ves.  Jr.  286;  as  the  defend- 

can  be  dismissed  under  Equity  Rule  21  ant&may  themselves  expedite  the  case 

there  must  exist  in  the  technical  sense  by  noticing   the   demurrer  for  argu* 

a  plea  or  demurrer  on  the  part  of  the  ment,  McVickar  v.  Filer,  24  Mich.  241. 
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Some  of  the  Befondantt  in.Dofanlt. — The  motion  may  be  made  by  a 
portion  of  the  codefendants,  although  the  rest  are  in  default  for 
want  of  an  answer,^  unless  the  plaintiff  shows  that  he  has  been 
duly  diligent  in  trying  to  obtain  their  answers,*  or  where  the 
time  of  a  portion  of  the  defendants  to  answer  has  not  expired,' 
or,  according  to  the  English  rule,  where  the  defendants  are  repre- 
sented by  the  same  solicitor.*  And  a  portion  of  the  defendants 
may  move  to  dismiss,  although  the  cause  is  ready  for  hearing 
against  their  codefendants.* 

The  Iniolvenoy  of  the  Defendant  •  or  his  bankruptcy  ^  will  not  affect 
his  right  to  make  the  motion.^ 


Hotioe  of  Filing  of  Anewor.— But  the 
failure  of  the  defendant  to  notify  the 
plaintiff  of  his  having  filed  an  answer 
will  not  preclude  dismissal,  although  it 
may  entitle  the  plaintiff  to  more  time. 
Jones  V.  Jones,  i  Jur.  N.  S.  863.  Com' 
pare  Linnemeyer  v.  Miller,  70  III.  244, 
where  it  was  said  that  the  trial  court 
will  not  be  authorized  to  dismiss  the 
plaintiff's  proceeding  for  want  of  a  re- 
plication where  in  a  suit  to  enforce  a 
mechanic's  lien  part  of  the  defendants 
file  an  answer  without  notice  to  the 
plaintiff. 

Both  Parties  in  Default. — Neither  par- 
ty can  take  advantage  of  the  default 
of  the  other  where  both  notice  the 
cause  for  trial,  as  either  may  bring  it 
to  a  hearing.  Thompson  v,  Krider,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  248. 

1.  Mornington  v.  Smith,  9  Beav. 
251  ;  Dalton  v.  Hayter,  7  Beav.  586  ; 
Hales  V,  Sherlock,  2  Moll.  321  ;  Bald- 
win V.  Damer,  16  L.  J.  N.  S.  Ch. 
448  ;  Cooke  v,  Beetham,  8  L.  J.  N.  S. 
Ch.  270. 

Stay  of  Proeeedlngs. — The  obtaining 
of  a  stay  of  proceedings  by  one  de- 
fendant until  the  plaintiff  affords 
security  for  costs  will  not  defeat  a 
motion  to  dismiss  made  by  the  other. 
Kelly  V,  Magee,  9  Jr.  Eq.  R.  216. 

2.  Mornington    v.    Smith,   9   Beav. 

251- 

3.  Partington  v.  Baillie,  5  Sim-  667  ; 

Waring  v,  Lockett,  18  W.  R.  915. 

4.  Moriarty  v,  Kirwan,  Fl.  &  K. 
140 ;  Winthrop  v.  Murray,  7  Hare 
150  ;  Heard  v.  Lupton,  19  L.  T.  N.  S. 

674. 

In  the  United  States  this  limitation 
of  the  rule  has  been  denied.  l>e  Luze 
V,  Loder,  3  Edw.  Ch.  (N.  Y.)4I9. 

Before  Service. — The  motion  may  be 
made  even  before  all  the  proper  par- 
ties defendant  are  served.  Semmes 
V.  Mott,  27  Ga.  93. 


By  Befondanti  Sommoned. — It  is  suf- 
ficient that  all  the  defendants,  sum- 
moned join  in  the  motion.  Cooke  v, 
Beetham,  8  L.  J.  N.  S.  Ch.  270. 

5.  Cannot  Hotioe  Canse  for  Hearing.— 
Where  a  cause  is  in  readiness  for 
hearing  against  one  defendant,  and 
there  is  another  defendant  as  to  whom 
the  cause  is  not  in  readiness,  the  de- 
fendant "^ho  has  appeared  and  an- 
swered cannot  notice  the  cause  for 
hearing,  but  must  move  to  dismiss. 
Graham  v.  Elmore,  Harr.  (Mich.)  265. 

By  One  of  Several  Befondants. — Where 
the  failure  to  proceed  against  a  co- 
defendant  prevents  the  examination  of 
the  witnesses  and  closure  of  the  proofs 
bv  a  defendant  as  to  whom  the  cause 
was  at  trial,  he  may  move  to  dismiss 
the  bill  for  want  of  prosecution.  Ver- 
millyea  v.  Odell,  4  Paige  (N.  Y.)  121. 

Iiine  ae  to  Part  of  Befendanti.— Under 
federal  practice,  where  the  cause  is  at 
issue  as  to  a  part  of  the  defendants 
they  may  compel  the  complainant  to 
speed  the  cauise,  or  have  his  bill  dis- 
missed for  failure  to  compel  an  issue, 
or  take  the  bill  as  confessed  as  to  the 
rest.  Gibert  v.  Van  Arman,  i  Flipp. 
(U.  S.)  423. 

Where  the  Canie  it  Set  for  Hearing. — 
But  where  the  defendants  moving  to 
have  the  cause  dismissed  have  set 
down  the  cause  for  hearing,  it  is  held 
under  the  English  practice  that  the 
bill  cannot  be  dismissed  as  to  their  co- 
defendants  on  the  motion  unless 
they  also  had  set  down  the  cause  for 
hearing.  Tatton  v.  London,  etc.,  F. 
Ins.  Co.,  L.  R.  8  Eq.  Cas.  450. 

6    Robson  v.  Devon,  3  Sm.  &  G.  227. 

7.  Blackmore  v.  Smith,  i  M.  &  Gord. 
80  ;  Robson  v.  Devon,  3  Sm.  &  G.  227  ; 
Kemball  r.  Walduck,  i  Sm.  &  G. 
(App.)  xxxvii.;  Rutherford  v.  Miller, 
2  Anstr.  460. 

S.  Levi  V.  Heritage,  26  Beav.  561. 
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Vonsoiti  and  Siimisaala  under  tho  Codo. — In  the  case  of  nonsuit  the  mo^ 
tion  is  not  proper  until  all  the  pleadings  have  been  carried  to  an 
issue. ^  And  the  same  rule  applies  to  dismissal  of  a  complaint 
under  code  procedure.*  The  defendant  must  have  the  cause  placed 
on  the  calendar  for  trial  where  the  plaintiff  has  failed  to  do  so,' 
and  must  give  proper  notice  of  trial  *  or  hearing  *  before  he  can 
have  the  plaintiff  sent  out  of  court  for  want  of  prosecution. 

After  Commencement  of  Term. — The  motion  for  nonsuit  may  be  made 
and  notice  of  it  given  after  the  commencement  of  the  trial  term.* 

After  Verdiot  Kew  Trial  Granted. — It  may  be  taken  at  common  law 


**  A  bankrupt  or  insolvent  defendant 
has  the  same  right  to  have  the  bill 
dismissed  with  costs,  where  the  negli- 
gence of  the  plaintiff  justifies  such  a 
proceeding,  as  any  other  defendant." 
Robson  V,  Devon,  3  Sm.  &  G.  227. 

Honsnit. — But  a  nonsuit  cannot  be 
had  unless  notice  is  served  with  a 
special  plea  in  bankruptcy  requiring 
plaintiff  to  reply.  Otherwise  the  case 
will  not  be  deemed  at  issue.  Free- 
land  V.  Marvin,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  131. 

1.  Mumford  v,  Stocker,  i  Cow.  (N. 
Y.)  601.  In  this  case  it  was  said  :  "  It 
is  a  sufhcient  answer  to  the  motion  for 
judgment  as  in  case  of  nonsuit,  that 
no  issue  appears  to  have  been  taken 
on  the  special  pleas." 

2.  Unger  v,  Fortv-second  St.,  etc., 
R.  Co.,  6  Robt.  (N.  Y.)  545- 

After  Toanger  Issues  Tried. — It  may 
be  dismissed  at  any  time  after  young- 
er issues  shall  have  been  tried  in  their 
regular  order.  Israel  v.  Voight,  12 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  206; 
Tabor  V.  Tabor.  21  Civ.  Pro.  Rep.  (N. 
Y.  Super.  Ct.)  340. 

ACanse  "  Continued  Generally  "  should 
not  be  peremptorily  dismissed.  It 
should  be  first  ordered  to  be  tried  at 
the  next  term  or  stand  dismissed. 
Wilkes  V.  Phillips,  37  Ga.  588, 

8.  Roberts  r.  Delaney.  2  Wis.  382  ; 
Moellir  V.  Baiiey,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  359. 

4.  Detheridge  v,  Earle,  4  S.  Car. 
310. 

6.  Salters  v,  Pruyn,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  224. 

In  New  York  under  the  old  code  this 
was  held  to  be  the  only  mode  in  actions 
where  there  was  but  one  defendant. 
WinchcU  v,  Martin,  14  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  47;  Bowles  v. 
Van  Home,  xi  Abb.  Pr.  (N.  Y.  Super.. 
Ct.)  84  ;  Schroeder   v,  Kohlenback,  6 


Abb.  Pr.  (N.  Y.  C.  PI.)  66  ;  Wilson  v. 
Wheeler,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  49,  overruling  Champion  v.  Web- 
ster, 15  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
4  ;  Carter  v,  Clark,  2  Sweeny  (N.  Y.) 
189. 

Referred  Cases, — The  requirement 
that  the  case  must  be  placed  on  the  cal- 
endar or  noticed  for  trial  to  authorize  a 
dismissal  or  nonsuit  for  want  of  pros- 
ecution has  no  reference  to  referred 
cases  unless  a  statute  or  rule  of  court 
so  provides.  Kimberly  v.  Parker,  34 
How.  Pr.  (N.  Y.  Supreme  Ct.)  275 

But  the  defendant  could  not  move 
for  judgment  as  in  case  of  nonsuit, 
under  Rule  43,  in  force  in  1868, 
without  first  giving  the  notice  requir- 
ing the  plaintiff  to  bring  on  the  trial 
of  th^  action ;  since  that  rule  prescribed 
that  notice,  as  well  as  the  plaintiff*8 
default  in  complying  with  it,  was  in- 
dispensably necessary  to  entitle  the 
defendant  to  judgment  as  in  case  of 
nonsuit,  where  the  action  was  re- 
ferred. Kimberly  v,  Parker,  34  How. 
Pr.  (N.  Y.  Supreme  Ct.)  275. 

Reserved  Cause, — The  fact  that  the 
defendant  has  had  the  cause  reserved 
generally  does  not  make  it  his  duty  to 
keep  it  upon  the  calendar.  If  the 
plaintiff  suffers  it  to  go  off  the  calen- 
dar, the  defendant  may  move  to  dis- 
miss the  action  for  neglect  to  prose- 
cute. Corbett  v,  Claflin,  17  Abb.  Pr. 
(N.  Y.  C.  PI.)  418. 

After  Expiration  of  Time  to  Open  De- 
fault,— After  the  time  for  opening  a 
default  has  expired  the  court  cannot 
reopen  the  proceedings  and  render 
judgment  for  dismissal  of  the  com- 
plaint iipon  plaintiff's  refusal  to  pro- 
ceed with  the  trial.  Feist  v.  Third 
Ave.  R.  Co.,  13  Misc.  Rep.  (N.  Y.  C. 
PI.)  240. 

6.  Latham  v.  Winchell,  i  Wend.  (N. 
Y.)28i. 


6  Encyc.  PI.  &  Pr.— 58. 
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after  verdict  set  aside  upon  a  new  trial  granted,^  but  not  until 
the  plaintiff  or  his  attorney  is  duly  served  with  the  orden' 

At  PUiatUTf  inftanM. — ^The  rule  does  not  apply  where  the  plaintiff 
obtains  a  new  trial  on  his  own  application.' 

(6)  Notice  of  the  Motion, — Notice  of  the  motion  is  usually  re- 
quired by  express  statute.* 

(7)  Granting  the  Motion  Discretionary. — The  granting  of  the 
motion  in  these  cases  rests  in  the  discretion  of  the  court,^ 
whether   it  be  made   under   the    common  law,*  in  chancery,' 

1.  Robb  V,  Jewell,  6  How.  Pr.  (N.        4.  I^erggren   v.  Berggren,  24  Neb. 
Y.  Supreme  Ct.)  276.  764;  Kain  v,  Ross,  i  Lea  (Tenn.)  76. 

Vew  Trial  after  DiiagrMment  of  Inry.  In  Sngliih  Chaneeiy  Pra«tiea  notice  of 

—-Where  the  jury  are  discharged  for  the  motion  was  not  required,  Naylor 

disagreement,  and  the  cause  again  put  v.  Taylor,  16  Ves.  Jr.  127;  Jackson  9. 

upon  the  calendar,  the  plaintiff  cannot  Purnell,  16  Ves.  Jr.  204;  Degraves  v, 

be  nonsuited  for  failure  to  bring  on  Lane,  15  Ves.  Jr.  291;  Atty.-Gen.   v. 

the  cause  for  trial  at  the  same  sitting.  Finch,  i  Ves.  &  B.  368;  Day  v.  Snee.  3 

Fisher  v.  Dale,  17  Johns.  (N.  Y.)  343.  Ves.&  B.  170;  Hannamv.  South  London 

Pailnre  to  OiTi  Houoo  of  Trial. — Where  Waterworks  Co.  ,2  Meriv.  61 ;  unless  the 

a  new  trial  has  been  awarded,  and  the  cause  is  out  of  court,  when  the  notice 

plaintiff  fails  to  place  his  cause  on  the  of  the  motion  to  dismiss  a  bill  for  lack 

calendar  for  trial  at  the  next  term,  a  of   prosecution   should  be  personally 

judgment  as  in  the  case   of   nonsuit  served   upon    the    plaintiff,    Grier  v. 

may  be  rendered  against  him,  provided  Leahy,  2  Jr.  Eq.  R.  227. 

there  is  sufficient  time  to  give  the  stat-  When  no  proceeding  had  been  taken 

utory  notice  of  trial  after  the   order  in  the  cause  by  the  plaintiff  or  by  the 

awarding  a  new  trial.     Fox  v.  Lamb-  defendant  within  a  year,  the  cause  was 

son,  8  N.  J.  L.  366.  out  of  court  as  to  that  defendant,  al- 

After  Verdict  in  Ono  of  Sovoral  CansM.  though  another  codefendant  was  made 

— Where  the  defendant  wins  a  verdict  within  the  year.    Hodges  v.  Barton,  8 

in  one  of  several  cases  the  court  will  Ir.  Eq.  R.  38. 

grant  a  nonsuit  in  the  others  where  5.  Taber  v,  Taber,  60  N.  Y.  Super, 

the  plaintiff  fails  to  try  them  because  Ct.  66;   Grigsby  v.    Napa  County,  36 

they  involve  precisely  the  same  ques-  Cal.  585;  Chipman  v,  Hibberd,  47  Cal. 

tion.     Sherman  r.  McNitt,  2  Cow.  (N.  638;  Kubll  v,  Hawkett,  89  Cal.  638. 

Y.)  452:  Campbell  r.  Mungcr,  Col.  &  C.  Proper  Exereiao  of  IHoerotion. — Where 

Cas.  (N.  Y.)  200.  the  facts  appearing  were  that  the  ac- 

Not  until  Decision, — In  any  event  the  tion  had  been  commenced  mere  than 

defendant  cannot  take  a  judgment  of  five  years  before  the  motion  to  dismiss 

nonsuit  in  the  cases  not  noticed  for  was  made,  and  a  demurrer  to  the  com- 

trial,  until  the  questions  excepted  to  in  plaint  had  been  on  file  for  over  three 

the  one  tried  are  decided.     Ogden  v.  ^ears  without  being  brought  to  a  hear- 

Beebe,   i   How.   Pr.   (N.   Y.   Supreme  mg,  a  dismissal  was  held  not  to  be  an 

Ct.)  69.  abuse  of  discretion.  Kubli  r.  Hawkett, 

On  Tender  of  Stipnlation. — On  motion  89  Cal.  638. 

for  judgment  as  in  case  of  nonsuit,  in  In  Illinois,  however,  where  in  an  ac- 

several  causes  between  the  same  par-  tion  before  a  justice  of  the  peace  the 

ties  alike  in  all  respects,  the  defendant  plaintiff  or  his  agent  does  not  appear 

is  entitled  to  costs  of  each  motion  on  a  the  justice  is  obliged  to  dismiss  unless 

tender  of  stipulation  to  try.    Gregory  the  defendant  consents  to  a  continu- 

V,  Travis,  i  How.  Pr.  (N.  Y.  Supreme  ance.     Cunningham  v,  Wright,  27  III. 

Ct.)92.  App.  334. 

2.  Robb  V,  Jewell,  6  How.  Pr.  (N.  6.  Davis  v.   York  County,  63   Me. 
Y.  Supreme  Ct.)  276;  Jackson  v.  Wil-  396. 

son,  9  Johns.  (N.  Y.)  265.  7.  Mills  v.  Mills,  6  Ir.  Eq.  R.  T06; 

8.  Robb  V,  Jewell.  6  How.  Pr.  (K.  Callanan  v,    Blake,  6  Ir.  Eq.  R.  353; 

Y.  Supreme  Ct.)  276;  Jackson  v.  John-  Mara  v.  Tibeaudo,  7  Ir.  Eq.  R.  556. 
•on,  7  Cow.  (N.  Y.)  419.  Relaxation  of  Italoo  of  Oonrt. — And 
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or  under  code  procedure,^  and  the  court  ntiay  accordingly  impose 
reasonable  terms  as  a  condition  of  granting  or  denying  the 
motion.* 

Saffioient  Beply  to  the  Xotion. — The  plaintiff  will  be  allowed  to  show 
a  reasonable  excuse  for  his  delay,  and  where  it  is  satisfactory  to 
the  court  the  motion  will  be  denied.* 

On  ?aym«nt  of  Co«u. — And  the  plaintiff  may  be  allowed  to  proceed 


this  is  true  where  dismissals  are  ex- 
pressly provided  for  by  rules  of  court, 
as  these  may  in  special  cases  be  re- 
laxed. Downing  v.  H odder,  12  Ir.  £q. 
R.  371;  Dycers  v,  Golding,  2  Ir.  Eq. 
R.  S7i  Barrel!  v.  Nicholson,  6  Sim. 
212;  In  re  Lyons,  i  Dr.  &  W.  327. 

1.  Castro  V,  San  Francisco  (Cal. 
id94),  35  Pac.  Rep.  1035;  Kreiss  v.  Ho- 
taiing,  99  Cal.  383;  Murray  v.  Gleeson, 
100  Cal.  511. 

And  the  action  of  the  court  will  not 
be  reversed  unless  an  abuse  of  discre- 
tion is  shown.  Kubli  v.  Hawkett,  89 
Cal.  638;  Grigsby  v.  Napa  County,  36 
Cal.  585;  Kreiss  v.  Hotaling,  99  Cal. 
383;  Clark  V,  Smith,  63  Cal.  365;  Mc- 
Donald V,  Sweecf  76  Cal.  257;  Cowell 
V.  Stuart,  69  Cal.  525. 

'*  The  dismissal  of  an  action,  or 
other  judicial  process,  for  want  of 
prosecution,  rests  in  the  judicial  dis- 
cretion of  the  court  in  which  the  pro- 
ceedings are  pending."  Davis  v. 
York  County,  63  Me.  398. 

Loag  Delay. —  The  court  will  con- 
sider all  the  circumstances  of  the  case, 
and  will  not  necessarily  dismi^  a  bill 
although  the  delay  has  been  long. 
Wilson  V.  Rusling,  13  Phila,  (Pa.)  48. 

Abtenee  of  Attorney. — It  was  no  abuse 
of  discretion  to  compel  a  cause  to  be 
tried,  continued  generally,  or  dis- 
missed, although  one  of  the  attorneys 
of  the  defendant  announced  that  an- 
other was  absent  out  of  the  state,  but 
would  soon  return.  Corbett  v.  Com- 
merce Nat.  Bank,  44  Neb.  230. 

2.  Taber  v,  Taber,  60  N.  Y.  Super. 
Ct.  66;  James  v.  Shea,  2  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  358. 

8.  New  York. — Jackson  r.  Brown, 
Col.  &  C.  Cas.  (N.  Y.)  210;  Jackson  v. 
Marsh,  Col.  &  C.  Cas.  (N.  Y.)  210; 
Jackson  v.  Mann.  C0I.&  C.Cas.  (N.  Y.) 
J»o,  357  (note  4) ;  Thompson  v.  Jack- 
son, I  Wend.  (N.  Y.)  76  ;  Torrey  v. 
Morehouse,  i  Johns.  Cas.  (N.  Y.)  242; 
Gardner  f.  Turner,  9  Johns.  (N.  Y.) 
960;  Richmond  v.  Cowles,  2  Hill  (N. 
r.)  359 ;  Whitney  v.  Shufelt,  3  Den. 


(N.  Y.)  165;  Phelps  r.  Eddy,  Col.  &  C. 
Cas.  (N.  Y.)  232;  Jackson  t/.  Wilson,  9 
Johns.  (N.  Y.)  265;  Mills  v.  Chapman, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  102; 
Perkins  v,  Butler,  42  How.  Pr.  (N. 
Y.)  102;  Otis  V,  Gray,  3  N.  Y,  Month. 
L.  Bui.  II. 

Texas. — Mayton  v.  Guild  (Tex.  Civ, 
App.  1894),  29  S.  W.  Rep.  2x8. 

England.  —  Vent  r.  Pacey,  3  Sim. 
382;  Pollard  V.  Doyle,  2  W.  R.  509; 
Bellingbam  v.  Bruty,  i  Madd.  265; 
Dallimore  v.  Ogilvie,  13  L.  J.  N.  S.  Ch. 
390;  Burkinshaw  v.  Wilson,  L.  R.  12 
Eq.  103;  Strickland  v.  Strickland,  4 
Beav.  120;  Prentice  v.  Phillips,  4 
Hare  484  ;  Dycers  v,  Golding,  2  Ir. 
Eq.  R.  57;  Fuller  v.  Willis,  3  Ves.  & 
B.  I. 

Against  Offieial  D«fiB]idaBt.--It  is  sufiB- 
cient  answer  to  a  motion  for  a  nonsuit 
made  In  behalf  of  commissioners,  that 
previous  to  the  term  at  which  the  case 
ought  to  have  been  tried  their  term  of 
office  expired  and  others  were  duly 
elected  in  their  stead.  Barke.  v.  Noi^ 
ton,  3  Hill(N.  Y.)474. 

Death  of  Plaintiff.— It  is  ao  sufficient 
answer  to  a  motion  to  dismiss  the 
complaint  for  want  of  prosecution,  to 
say  that  the  plaintiff  is  dead,  that  no 
representative  can  be  found  to  revive 
the  action,  but  that  the  attorney  hopes 
to  find  a  representative.  Crawford  v. 
Whitehead,  I  Code  Rep.  N.  S.  (N.  Y. 
Supreme  Ct.)  345. 

Showing  Cause  Hot  SoAoient.— The 
mere  fact  that  during  the  delay  the 
plaintiff  showed  cause  against  the  dis- 
solution of  an  injunction  is  not  a  pro- 
ceeding in  the  cause  sufficient  to  an- 
swer the  motion.  Warwick  v.  Beau- 
fort, I  Cox  III. 

Defendant  in  Writ  of  Srror. — A  de- 
fendant in  a  writ  of  error  for  error  in 
fact  is  not  entitled  to  judgment  as  in 
case  of  nonsuit  if  the  plaintiff  neglects 
to  bring  on  to  trial  the  issue  joined 
pursuant  to  notice,  but  he  is  entitled 
to  the  costs  of  the  circuit.  Tuffs  9. 
Gibbons,  19  Wend.  (N.  Y.)  639. 
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with  the  trial  upon  payment  of  costs.*     Where  the  costs  are  not 
paid  as  the  stipulation  requires,  the  defendant  may  apply  for 

t'udgment  of  nonsuit,^  and  a  second  stipulation  will  not  generally 
>e  allowed.* 

Ezeuiabie  Kiitake. — Where  the  delay  has  been  due  to  an  excusable 
mistake,  the  motion  will  be  denied.* 

Belay  Indnced  by  Defendant. — And  where  the  delay  is  induced  by  the 

act  or  neglect  of  the  defendant,  it  is  a  good  reply  to  the  motion.' 

£itoppel. — Where  the  delay  has  been  acquiesced  in  by  failure 

to  move  with  reasonable  diligence,*  or  where  by  the  defendant's 

1.  Jackson  v.  Brown,  Col.  &  C.  Cas.     plaintiff  might  have  tried  his  cause, 
(N.  Y.)  2IO.  as  the  court  would  not  take  judicial 

Stipulation. — Or  upon  a  stipulation  notice  of  such  a  term.     Anoajmous, 

to  retry  the  cause  at  the  next  term.  6  Cow.  (N.  Y.)  388. 

Israel  v.  Voight,  12  Misc.  Rep.  (N.  Y.  Venue, — The  aCdavit  should  state 

Super.  Ct.)  206.'  in  what  county  the  venue  was  made, 

Unreasonahle  Delay. — And  the  court,  so  that  the  court  may  know  whether 

in   the   exercise   of   its  discretionary  the  plaintiff  could  have  brought  the 

power,  may  on  terms  permit  the  plain-  cause   to   trial    after   the    issue  was 

tiff  to  proceed,  although  the  delay  is  joined.    Walsh  v.  Hill,  3  Johns.  (N.Y.) 

unreasonable.     Perkins  v,  Butler,  42  446. 

How.  Pr.  (N.  Y.)  102.  4.  Southampton   Steamboat  Ca  r. 

2.  Demand  most  be  Xade  Firtt. — But  Rawlins,  13  W.  R.  512. 

the  defendant  cannot  renew  the  motion  Before  Justice  of  Peace. — And  so  a 
until  after  a  demand  for  the  taxed  bill  justice  of  the  peace  may  refuse  to 
of  costs  has  been  made  upon  the  plain-  enter  a  judgment  of  nonsuit  against  a 
tiff  and  he  has  refused  payment.  How-  plaintiff  who  fails  to  appear  on  the 
ard  V,  McKnight,  25  Wend.  (N.  Y.)688.  return  of  the  process  within  one  hoor 
8.  Baldwin  v,  Tillson,  i  How.  Pr.  after  the  same  is  returnable,  where 
(N.  Y.  Supreme  Ct.)  173.  reasonable  cause  exists  for  such  re- 
Affidavit  Kequired.— In  addition  to  a  fusal.  Barber  v.  Parker,  xi  Wend, 
reasonable  excuse  an  affidavit  of  mer-  (N.  Y.)  52. 

its   is   sometimes  required.      Belling-  5.  Dixon  v,  Rutherford,  26  Ga.  153; 

ham  V.  Bruty,  i  Madd.  265.  Butts  v,  Campbell,  i  How.  Pr.  (N.  Y. 

And  an  affidavit  from  the  attorney  Supreme  Ct.)  88;  Doyle  v,  O'Farrell, 

or  defendant   in   person   may  be    re-  5  Robt.  (N.  Y.)  640. 

quired  to  authorize  a  judgment  as  in  By  Fromise    to    Settle. — Where  the 

case  of  nonsuit  for  want  of  prosecu-  delay  is  caused  by.  the  frequent  prom- 

tion.     Bird  v.  Moore,  3   Hill  (N.  Y.)  ises  of   the  defendant   to  settle  the 

447*  claim,   the    motion    may  be   denied. 

It  must  clearly  show  that  the  cause  Doyle  v.   O'Farrell,  5  Robt.  (N.  Y.) 

was  not  tried,  Borst  v.  Bovee,  i  How.  640:    Beirne  v.  Wadsworth,  i/b  Fed. 

Pr.  (N.  Y.  Supreme  Ct.)  63;  Jackson  Rep.  614. 

V,  Woodworth,  Col.  &  C.  Cas.  (N.  Y.)  6.  Traile  v.  Bull,  i  Beav.  475;  Dixon 
481;  and  that  the  cause  was  noticed  v,  Rutherford,  26.  Ga.  153:  Person  r. 
for  trial  or  that  it  was  not  noticed,  Nevitt,  32  Miss.  180;  Lackeys. M'Doc> 
and  that  a  circuit  was  held  at  which  aid,  Col.  &  C.  Cas.  (N.  Y.)  191;  Perkins 
it  might  have  been  tried.  Johnson  v.  v,  Butler,  42  How.  Pr.  (N.  Y.)  102: 
Davis,  I  How.  Pr.  (N.  Y.  Supreme  State  c.  Arthur,  21  Iowa  322. 
Ct.)  239.  OfCodefendant. — An  acquiescence  in  a 
But  it  is  sufficient  though  it  merely  delay  caused  by  a  codefendant  waives 
states  that  issue  has  been  joined,  with-  a  motion  to  dismiss  for  want  of  prose* 
out  expressly  showing  the  issue  to  be  cution.  Nicholl  v,  Jones,  14  W.  R.  79- 
one  of  fact.  Saratoga  Mut.  Ins.  Co.  Failure  to  Give  ITotioe  of  Trial— So 
V.  Durara,  3  Hill  (N.  Y.)  451.  where  a  code  provision  allows  either 
The  New  York  rule  required  the  party  to  give  notice  of  trial,  and  pro- 
defendant  to  show  by  affidavit  that  a  ceed  with  the  same  in  its  order  upon  the 
term  of  court  had  passed  where  the  calendar,  see  McCarthy  v,  Hancock. 
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interference  the  plaintiif  is  unable  to  obtain  his  witnesses,^  or 
where  the  defendant  brings  the  motion  in  bad  faith,  the  motion 
may  properly  be  denied.* 

Offloial  Negligoneo. — Delay  is  sufficiently  excused  where  it  is  occa- 
sioned solely  by  official  negligence  without  the  contributory  negli- 
gence of  the  plaintiff,'  especially  where  the  defendant  has  taken 
no  steps  to  expedite  the  case.* 

Th«  Bankmptey  of  the  Plaintiir  is  a  good  answer  to  the  motion.'  But 
this  rule  appears  to  be  confined  to  a  sole  plaintiff.* 

Order  AUowing  Amendment. — An  order,  allowing  the  plaintiff  to 
amend  or  do  an  act  in  default  after  a  notice  of  motion  to  dismiss 

6  How.  Pr.  (N.  Y.  Supreme  Ct.)  28;  quent  taxes  did  not  operate  as  a  dis- 

and  where   the    adverse    party  does  continuance,  or  entitle  the  defendant 

not  appear  or  proceed  with  the  cause  who  had  not  objected  to  the  delay  to 

or  cake  a  dismissal  of  the  complaint,  a  dismissal  on   the   trial.     Hennepin 

McCarthy  v,    Hancock,   6    How.    Pr.  County   v,   Baldwin  (Minn.    1895),  65 

{N.  Y.  Supreme   Ct.)  28;    Bowles   v,  N.  W.  Rep.  80. 

Van  Home,  19  How.  Pr.  (N.  Y.  Super.  Sospension  of  the  Cause. — Where  the 

Ct.)  346 ;   the   defendant  waives   his  circuit  judge  suspended  the  cause  on 

right  to  dismiss  by  failing  to  move  at  the  suggestion  of  the  plaintiff's  coun- 

the  circuit   on  nonappearance  of  the  sel  that  it  would  be  a  long  cause,  and 

plaintiff,  and  cannot  move  afterwards  the  business  afterwards  took  such  a 

at  special   term,  McCarthy    v,    Han-  course   ttiat   the   cause   could  not   be 

ccck,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  tried   at    that    circuit,    a    motion   for 

28;  unless  by  rules  of  practice  non-  judgment  as   in   the  case  of   nonsuit 

enumerated    motions   must    there   be  was  denied   without  costs.     Hart   v, 

beard.     Hawley  v,  Seymour,  8  How.  Hildreth,  2  Cow.  (N.  Y.)  511. 

Pr.  (S.  Y.  Supreme  Ct.)  96.  4.  Warren    v,   Shaw,   43    Me.    429, 

1.  Sabin  v.  Ames,  i  How.  Pr.  (N.  Y.  where  the  delay  in  prosecution  of  a  bill 
Supreme  Ct.)  228;  Cole  r.  Wright,  i  in  equity  occurred  after  the  appoint- 
How.  Pr.  (N.  Y.  Supreme  Ct.)  132;  ment  of  a  master  to  take  the  testimony 
S  Tilth  V,  Grover,  i  Wend.  (N.  Y.)  and  before  his  report,  and  the  party 
77-  complaining   had    made   no   effort   to 

Costiuuance. — As  where  the  cause  is  obtain  an  earlier  publication   of  the 

continued  for  a  term  by  a  verbal  ar-  proofs,  and  the  improper  delay  was 

langement.      Stinnard   v.    New   York  entirely  due  to  the  master. 

?.  Ins.  Co.,  I  How.  Pr.  (N.  Y.  Supreme  6.  Sharp   v,    Hullett,  2    Sim.  &  S. 

Ct.)  169;  Harris   v.  Ensign,    i    How.  496;  Holt  v,  Hardcastle,  3  Y.  &  Coll. 

Pr.  (N.  Y.  Supreme  Ct.)  103;  Hall  v,  236  ;  Darling  v.  March,  11  Ir.  Eq.  R. 

Miller,  i   How.    Pr.  (N.   Y.  Supreme  261;  Sellers  v.  Dawson,  Dick.  739. 

Ct.)  184;  Phelps  V,   Eddy,  Col.   &  C.  Proper     Bemedy.  —  The     defendant 

Cas.  (M.  Y.)  232.  must  obtain  an  order  compelling  the 

2.  Standard  v,  Williams,  10  Wend,  assignee  to  file  a  supplemental  bill 
(N.  Y.)  599,  where  the  plaintiff's  affi-  within  a  defined  time  or  the  bill  to 
davit  in  denial  of  the  motion  showed  stand  dismissed.  Robinson  v.  Norton, 
that  the  suit  was  settled  at  a  preced-  10  Beav.  484;  Vestris  v.  Hooper,  S 
inif  term.  Sim.  570;   Kilminster  v,  Pratt,  i  Hare 

Kotion  for   Compromiee. — The   pend-  631. 
ency  of  an  unfinished  negotiation  for        Failnre  to  flabititate  Seoeiver. — But 

compromise  will  preclude  the  motion,  an  order  dismissing  a  complaint  is  not 

Ally. -Gen.  v,  Nethercote,   7  L.  J.  N.  irregular  because   a    receiver   is  not 

S.  Ch.  75.  substituted  as  plaintiff,  as  the  receiver 

8.  Warren  v,  Shaw,  43  Me.  429;  In  where  duly  appointed   may  continue 

^e  McDevitt,  95  Cal.  18.  the  action  in  the  name  of  the  original 

Delay  by  Publio  Ofleere. — In  Minne-  party.     Albany  City  Ins.  Co.   v.  Van 

iota  it  was  held  that  the  delay  of  six  Vrankcn,  42  How.  Pr.  (N.  Y.  Supreme 

years  by  public  officers  in  bringing  to  Ct.)  281. 
trial  a  proceeding   to  enforce  delin-        6.  Caddick  v,  Masson,  i  Sim.  501* 
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has  been  served  upon  him  is  a  sufficient  reply  to  the  motion/  but 
charges  the  plaintiff  with  costs  of  it.* 

Undertakiiig  to  Spaed  Caiue. — The  plaintiff  may  have  his  bill  in  equity 
retained  on  the  motion  to  dismiss,  by  giving  an  undertaking  to 

speed  the  jcause,'  although  the  defendant  may  have  become  a 
bankrupt."* 

8U7  of  ProeoedingB. — An  order  staying  proceedings  in  the  cause 
until  the  plaintiff  complies  with  the  court's  directions  will  not 
excuse  his  default.* 

1.  Peacock  V.  Sievicr,  5  Sim.  553,  to  go  to  a  hearing  wtthoat  him. 
Praii  V.  Holcbrook.  s  Madd.  30;  Anonymous,  9  Vcs.  Jr.  51a. 
Young  V.  Smith,  3  Madd.  196;  Tanner  4.  Montcith  v.  Taylor.  9  Ves.  Jr.  616. 
V.  Dean.  4  Madd.  176;  Preston  v.  Col-  Boeond  Failure.— Bat  where  he  fails 
let.  20  L.  J.  N.  S.  Ch.  228;  White  v.  again  to  prosecute  the  cause  he  can- 
Hall,  14  Ves.  Jr.  20S;  Harbettv.  Buck-  not  renew  the  undertaking  upon  a 
ingham.  2  Y.  &  Coll.  571.  second   motion    to  dismiss.      Pitt  9. 

After  Ord«r  to  Amend. >-The  defend-  Watts,  16  Ves.  Jr.  127. 

ant  must  first  move  that  the  amend-  English  PrMEtiot.— The  undertaking 

menis  be  made  within  a  limited  time  upon  the  first  application  is  generally 

or  that  the  order  be  discharged.  Ken-  to  speed  the  cause.      If  the   plaintiff 

dall  V.  Beckett,  i  Russ.  152.  does  not  proceed  the  defendant  after  the 

S.  Peacock  v.   Sievier,  5  Sim.   553;  expiration  of  another  term  may  move 

Davenport   v.  Manners.  2  Sim.    514;  again  to  dismiss,— and  then  the  under- 

Dartmouth  v,  Holdswortb,  9  Sim.  383;  taking  is  special.—togoto  commission, 

Atty.-Gen.  v.  Cooper.  9  Sim.  379:  Fel-  give   rules  to   pass  publication    next 

lowes  V.  Hubbert,  4  Jur.  932;  Hean-  term,  and  set  down  the  cause  for  the 

ley  V.  Abraham,  5  Hare  214.  following  term,  and  upon  default  the 

Befor«  Borviee  of  Notioo.— An  amend-  bill  to  be   dismissed  without   further 

ment   made   before  service  of  notice    motion.      Bligh  r. .    13   Ves.   Jr. 

of  motion  is  a  sufficient  answer    to  455. 

the  motion,  although  no  leave  is  given.  PlaiatUTi   Timo  to   Prooeod.— Where 

Dyccrs  v.  Golding.  2   Ir.  Eq.   R.   57".  ^^^  motion  to  dismiss  was   made  m 

Moore  v.  Lalor,  9  Ir.  Eq.  R.  148.  term   time   the  plainUff  had   the  re- 

Aftor  Strrloe.—After  the  service  of  mainder  of  the  following  term  and  the 

the  motion   the  amendment  comes  too  whole  of  the  succeeding  vacation  to 

late  and   plaintiff  will   be  put   out  of  proceed  in,  but  where  the  motion  was 

court.     Dyccrs  v.  Golding,  2  Ir.   Eq.  made  in  vacation  the  plaintiff  had  the 

R.  57;  Mark  v.  Willington,  ii  Ir.  Eq.  remainder  of  such  vacation  and   the 

1^  269.  whole  of  the  next  term.     Findlay  v, 

t.  Walcot  V.  Bristow.  Sau.  &  Sc.  55a;  Wood,  i  Ves.  &  B.  499. 

Anonymous,  14  Ves.  Jr.  49a;  Lyndon  •.  Kennedy  v,  Edwards.  11  Jur.  N. 

V.  Lyndon.  3  Madd.  240:  Hibbersonv.  S.  153,  where  the  default  of  theplaln- 

Cooke,  4  Madd.  248;  Bryan  v.  Cam-  tiff  occurred  under  an   order  staying 

bie.  8  ir.  Eq.  R.  522;  Steadman  v.  El-  proceedings   until  security  for  costs 

lis.'  4   Madd.    240;    Pitt   v.  Watts,  16  was  furnished. 

Ves.  Jr.  127;  Findley  v.  Wood,  i  Ves.  SUyod  Abtolutoly.— But    where   the 

&  B.  499;    Kelly  v.  Booker,   4   Jur.  cause  is  stayed  absolutely  of  ceurse  it 

^g2.           *  ^^11  ^c  ^  sufficient  excuse.     Unger  v. 

Costs  of  Motion.— He  will  be  required  Forty-second  St.,  etc. ,  R,  Co. ,  30  How. 

to  pay  the  costs  of  the  motion  to  dis-  Pr.  (N.  Y.  Super.  Ct.)  443;    Mills  p. 

miss  as  one  of  the  conditions  of  retain-  Chapman,  i  How.  Pr.  (N.  Y.  Supreme 

inff  the  bill.     Atkinson  v.  Hutlon.  13  Ct.)  102;  McDgnald  9.  Brace,  2  Ho^. 

p*j^^  5^  Pr.  (N.  Y.  Supreme  Ct.)  119.    See  also 

Ordor  to  Spood  OaiiM.-- One  defendant  Markwick  v.  Pawson,  33  L.  J.  Ch.  703; 

could  obtain  the  usual  order  to  speed  Day  v.  Snee,  3  Ves.  &  B.  170:  James 

the  cause  by  a  motion  to  dismiss  for  v,  Biou,  3  Swanst.  «34-    ,     _^ 

want  of  prosecution,  though  the  other  Ordor  oalntorlooiitoiy  Iajuotlo&.— An 

defendant   stood  out  process  of  con-  interlocutory  order  on  motion  for  aa 

tempt,  and  it  could  not  be  of  any  use  injunction    directing    the  motion   to 
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(8)  By  Special  Judge. — The  dismissal  may  be  made  by  a  special 
judge  where  the  regular  judge  is  disqualified  to  act.^ 

(9)  Without  Prejudice. — A  dismissal  for  want  of  prosecution 
should  be  without  prejudice.' 

/.  Disobedience  to  Order  of  Court. — So  a  nonsuit  may 

be  taken  at  law  ^  or  a  bill  in  equity  may  be  dismissed  for  the  failure 

of  the  plaintiff  to  obey  an  order  properly  made  in  the  cause,**  but 
not  until  the  inherent  power  of  the  court  to  correct  and  amend  is 
exhausted.* 

stand   over»  the  plaintiff  to  bring  an  Western  RXonstr.  Co.,  490hio St. 681. 

action,  with  liberty  to  apply,  is  not  an  fVisecnsin, — Bonnell  v.  Shepard,   a 

order  which,  like  a  decretal  order,  will  Wis.  503. 

prevent  time  running  so  as  to  affect  UniUd States, — Thompson  v.  Gatlin, 

thedefendant's  right  to  move  to  dismiss  58  Fed.  Rep.  534. 

for    want  of    prosecution.      Baker  v.  England.  —  Holt    v.    Hardcastle,    3 

M*Clellan.  3  Jur.  N.  S.  1169.  Y.  &  Coll.  236;    Pearce  v.  Wrigton,  24 

1.  Baltimore,  etc.,  R.  Co.  v.  Eggers,  Beav.  253;   Harbett  v.  Buckingham,  2 
139  Ind.  24.  Y.  &  Coll.  571;  Pratt  v.  Holebrook,  5 

2.  Kansas     City,    etc.,    R.    Co.   v,  Madd.  30;  Seddon  v.  Evans,  to  L.   J. 
Walker,  50  Kan.  739.  N.  S.  Ch.  68;  Wilde  v.  Manly.  2  Moll. 

Constrofition  of  KJinias  Statute. — Sec-  413;  Morris  v.  Owen,  i  Ves.  &  B.  523; 
tion  397  of  the  Civil  Code  of  Kansas,  Emerson  r.  Emerson,  6  Hare  442. 
which  reads,  *' An  action  maybe  dis-  Prodnetion  of  Papers. — As  upon  refu- 
missed  without  prejudice  to  a  future  salof  the  plaintiff  to  obey  an  order  corn- 
action  by  the  coart  where  the  plaintiff  manding  him  to  produce  a  book  or 
fails  to  appear  on  the  trial,'*  is  con-  paper.  Whitman  v.  Weller,  39  Ind. 
struad  to  mean  "shall  be- dismissed,"  515. 

and  a  refusal  will  be  reversed  on  ap-  Payment  of  Money. — A  bill   may   be 

peal  or  error.     Kansas  City,  etc.,  R.  ordered  dismissed  for  failure  to  com- 

Co.  V,  Walker,  50  Kan.  739.  ply  with   a  decree  directing  the  pay- 

8.  Craft  Refrigerating  Mach.  Co.  v,  ment  of  a  sum  of  money  upon  a  default 

Quinnipiac  Brewing  Co.,  63  Conn.  551;  within  the  time  provided.      Bremer  v. 

Smith  r.  Crane,  12  Vt.  487.  Calumet,  etc..  Canal,  etc.,  Co.,  127 III. 

Order  to  Sleet  Claim. — As  where  the  464;  Akin  9.  Cassidy.  105  111.  25. 

court  orders  the  plaintiff  to  elect  during  Pkihire  to  File  Seenrity  for  Costs. — An 

the  progress  of  the  trial  whether  he  action  may  be  dismissed  for  failure  to 

will  proceed  under  a  claim  for  contract  file  seenrity  for  costs,  as  required  by 

or    for    tort.        Craft    Refrigerating  statute  or  order  of  court.     Comstock 

Mach.  Co.  V.  Qninnipiac  Brewing  Co.,  v,  Clemens,  19  Cal.  77;  Wood  r.  Goss, 

63  Conn.  551.  24  111.  626;  Johnson  r.  Hnber,  134  111. 

4.  Alabama, — Segrest  v.  Segrest»  38  5";  Cuppy  v,  Coffman,  82  Iowa  214; 

Ala.  674.  Needles  v.  Bark,  98  Mo.  474;  Asher  v. 

^ria»/0j.— Casteel    v,  Casteel,    38  St.    Louts,  etc.,  R.  Co  ,  89  Mo.   116; 

Ark-  480;  Bargett  v.   Allen,  54  Ark.  McGnire  v.   Galligan,   57    Mich.    38; 

560.  Long  V,  Woodman,  65  Me.  56;  Smith 

Florida, — Hower  v.  Lewton,  18  Fla.  v,  Roby,  6  Heisk.  (Tenn.)  546;  Pflaum 

3a9-  ^-    Grinberg,   5   Heisk.   (Tenn.)  216; 

Indiana. — ^Whitman  r,Weller.39  Ind.  Anderson  v,  Johnson,  32  Gratt.  (Va.) 

515;  Silvers  V.  Junction  R.  Co.,  17  Ind.  558  ;  Knight  v.  De  Blaquiere,  Sau.  & 

142.  Sc.  648;  Powet!  V,  Smith,  Sau.  &  Sc. 

Iowa, — Cuppy  9.  Coffmao,  83  Iowa  654,  note;  Camac  v.  Grant,  i  Sim.  34B; 

ai4.  Atty.-Gen.  v.  Knight,  3  Myl.  &  C.  154; 

Massachusetts,  —  Bush  v.    Boutelle,  Hardwicke  v,  Warren,  s  Ir.   Eq.   R. 

156  Mass.  167.  156;  Cliffe  v,  Wilkinson,  4  Sim.  124; 

^ebrashi.-^KlBgv.  Jacteon,  25  Neb.  Martin  v.  Farrell,  2  Hog.  151;  Knight 

466.  V,  Wilson,  2  Ir.  Eq.  R.  158.     See  also 

North  Carolina, — ^Futrcll  v.  Splvey,  article  Secitrity  for  Costs. 

63  N.  Car.  526.  6.  Gamble  v,  Campbell,  6  Fla.  347. 

Ohio, — Springfield,  etc.,    R.  Co.  v.  In  tho  AlNraatt?*.— The  order    of 
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Motion  Boqnirod. — A  motion  and  order  thereon  are  required,  as  the 
order  is  not  self-acting,  although  it  state  that  the  bill  will  stand  dis- 
missed on  noncompliance.^ 

Order  Diseretionery. — The  order  terminating  the  suit  lies  in  discre- 
tion.* 

g.  Laches. — A  dismissal  may  also  be  had  where  the  plaintiff 
is  shown  to  have  been  guilty  of  gross  and  inexcusable  laches  rn 
seeking  his  remedy,'  or  where  he  is  barred  by  the  statute  of  lim- 
itations.* 

At  Law  or  in  Eqnitjr. — On  the  ground  of  laches  a  dismissal  may  be 
had  in  chancery,^  and  in  a  proper  case  a  nonsuit  at  law.® 

dismissal  may  be  made  in  the  alteraa-  failure  to  comply  witli  an  interlocutory 

live,  either  to  do  a  prescribed  act  or  order  of  the  court  does  not  of  itself  so 

suffer    a   dismissal.       Stephenson  v.  place  him  in  contempt  as  to  prevent 

Mackay,    24    Beav.    253;    Webber    v.  him  dismissing  his  bill  on  payment  of 

Bolitho,  8  Sim.  240.  costs.    Smith  t^.  Smith,  2  Blackf.  (Ind.) 

After  Expiration  of  the  Time. — And  a  232. 
compliance  with  the   order  after  the        8.  Walker  v.  Abingdon,  10  L.  J.  N. 

prescribed  time  has  expired  will   not  S.  Ch.  289;  Beach  v.  Dyer,  93  111.  301; 

save  dismissal.      Stephenson  v.  Mac-  Iglehart  v.  Gibson,  56  111.  85;  Peacock 

kay,  24  Beav.  252.  v.  Newbold,  5  N.  J.  £q.  535;  Williams 

1.  Stevens  V.  Praed,  2  Cox  374;  Cator  v.  Carle,  10  N.  J.  Eq.  543. 

V,  Dewar,  Dick.  654.  4.  Goodrich  v,  Goodrich,  66  Mich. 

Setting   BiU  for   Hearing. — The    de-  522;  Lowe  v,  Dowbarn,  26  Tex.   507; 

fendant  is  not  required  to  have  the  Wallingford   v.    Hall,   64   Conn.   426; 

cause  set  down  again  in  order  to  have  Aultman  v.  Cole,  16  Neb.  4;  Repub- 

it   dismissed.     Mitchel  v.  Lowndes,  2  lican  Valley  R.  Co.  v.  Sayer,  13  Keb. 

Cox  15.  280;  Conwell  r.  Morris,  5   Harr.  (Del.) 

Entry. — The  order  or  rule  must  be  299;  Sacia  v,  De  Graaf,  i  Cow.  (N.  Y.) 

entered.     Marks  v.  Fields  (Tex.  Civ.  356;  Larason  v.  Lambert,  12  N.  J.  L. 

App.  1895),  29  S.  W.  Rep.  664;  Shack-  247. 

leford  V,  Wallace,  4  Tex.  239.  5.   Bondurant  r.  Sibley,  37  Ala.  $65; 

Order  to  Show  Ganie.— And  a  rule  to  Ashton  v.  Milne,  6  Sim.  369;  McCue 

show  cause  why  the  bill  should  not  be  v.  Ralston,  9Gratt.  (Va.)  430;  Doggett 

dismissed  should  first  be  had.     Casteel  v.  Helm,  17  Gratt.  (Va.)  96;  Glenn  v. 

V.  Casteel,  38  Ark.  480;  Breeding  v.  Smith,    17   Md.  260;  Hawley  v,  Sey- 

Finley,  i  Dana  (Ky.)  477.  mour,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Further    Time. — The   court   may  at  96;  McCarthy  v,  Hancock.  6  How.  Pr. 

discretion  allow  the  party  more  time  (N.  Y.  Supreme  Ct.)  28;  Gibboney  v^ 

to  comply  with  its  orders.     Clement  Kent,  82  Va.   383;  Turner  v.  Dillard. 

V,  Wheeler,  25  N.  H.  361.  82  Va.  536:  Terry  v,  Fontaine,  83  Va. 

And  where  the  plaintiff  desires  an  451;  Armstrong  v,  Wilson.  19  W.  Va. 

extension  of  time  he  should  give  notice  108;   Atkinson  v.   Robinson,  9  Lei^h 

of  motion  to  be  heard  before  the  orig-  (Va.)  393;  Crum  v.  Hathaway,  32  Mo. 

inal  time  expires.     Huntingtower  v.  App.  559. 

Sherborn,  5  Beav.  380.  Ineqaltable  Delay. — As  where  the  de- 

But  the  rule  is  not  absolute,  and  the  lay   would    render    it   inequitable    to 

presumption  is  that  the  complainant  grant  the  relief  asked.    Crum  v.  Hath- 

didnotsuffer  injustice  by  the  prompter  away,  32  Mo.   App.   559;  Stamper  v. 

course.     Casteel  v,  Casteel.  38   Ark.  Roberts,  90  Mo.  683. 

480.  Faeti  most  be  Beported. — In  Massa- 

Charaoter  of  the  Judgment  Ordered. —  chusetts,   where    a    bill  in  equity    is 

The  dismissal  is  equivalent  in   legal  dismissed   for  laches  the  plaintiff  is 

effect  to  dismissal  for  want  of  prose-  entitled  to  have  the  facts  upon  which 

cution.     In  effect  it  is  the  penalty  for  the  finding  rests  reported  on  appeal, 

disobedience.     Clement   v.   Wheeler,  Snow  z^.  Boston  Blank  Book  Mfg.  Co. » 

25  N.  H.  361.  153  Mass.  459. 

2.  Kennedy  v.  Guise.  62  Ga.  304.  6.  Claims  against  County.— Where  a 
Contempt. — The  complainant's  mere  requirement  that  all  claims   against 
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IMflcrotionanr. — The  determination  of  the  question  of  laches  rests 
in  the  discretion  of  the  court.* 

h.  Premature  Ground  of  Action. — Where  the  cause  of 

action  has  not  accrued  at  the  time  the  action  is  brought,  the  same 
rule  applies  and  a  dismissal  is  authorized.' 

u  Grounds  of  Discontinuance— (i)  In  GeneraL — ^A  dis- 
continuance of  the  cause  effected  by  an  omission  is  analogous  to 
a  dismissal  or  nonsuit  for  want  of  prosecution.' 

(2)  Gap  ift  Proceedings,  etc. — It  is  effected  at  common  law  by 
any  gap  in  the  proceedings,'*  as  by  a  failure  to  proceed  regularly 

counties  must  be  presented  by  written  13  Ala.  788;  Barclay  v,  Barclay,  42  Ala. 

demand    to    the   ordinary  or   county  345. 

commissioners    in   session,    within   a  Applioation  for  Prooodendo. — A  delay 

defined  time  after  such  claims  accrue  of  a  year  in  making  an  application  to 

or  become   payable,  is   not  complied  the  Supreme  Court  for  a  writ  of  prch- 

with,    a    nonsuit     may    be    properly  cedendo   does    not  effect  a  discontinu- 

awarded.    Powell  v.  Muscogee  Coun-  ance.    Levin  v.  Hanley,  Wright  (Ohio) 

ty,  71  Ga.  587.  589. 

'  1.  Moffett,  etc.,  Co.  v,  Peoria  Water  Void  Jodgmont. — The  entry  of  a  void 

Co.,  83  Hun  (N.  Y.)  73.  judgment  does  not  operate  to  discon* 

How  Determined. — The   question    of  tinue  a  cause,  as  the  court  may  vacate 

the  existence   of   laches   must  be  de-  it  and  enter  a  valid  one.     Moore  v, 

termined    from  the  facts  and  circum-  Hoskins,  66  Miss.  496. 

stances  of  each  case.    Glenn  v.  Smith,  Merger    of   a  Canie   of  Aotion. — The 

17  Md.  260.  merger  of  a  cause  of  action  in  a  con- 

2.  Osburn  v,  McCartney.  121  111.  408.  fession  of  judgment  does  not  necessari- 

BiU  of  Review. — A  motion  to  dismiss  ly  operate  as  a  discontinuance.  Fletcher 

or  to  strike  a  bill  of  review  from  the  v,  Bennett,  36  Vt.  659. 

files  is  the  proper  mode  of  raising  the  By  Amendment. — Nor  can  a  defendant 

objection  that  it  was  filed  before  the  treat  an  amendment  by  the  plaintiff  of 

performance   of    the   original   decree,  his  entire  cause  of  action  as  a  discon- 

Forman  v.  Stickney,  77  111.  577;  Griggs  tinuance  of  his  original  cause  of  action. 

V.  Gear,  8  111.  2.  Bourne  v.  Coulter,  53  L.  J.  Ch.  Div. 

As  a  demurrer  admits  that  the  bill  699. 

is  properly  in  court,  it  does  not  raise  4.  Givens   v.   Robbins,   5  Ala.    676; 

the  question.     Forman  v,  Stickney,  77  Ex  p.  Hall,  47  Ala.  680;  White  v.  Equi- 

111.  577:  Milletl  V.  Hayford,  i  Wis.  401.  table  Nuptial  Ben.  Union,  76  Ala.  251; 

MalidOQB  Profeoution. — In  an  action  Phillips  v.  Hood,  85  111.  450;  Birks  v, 

for  malicious  prosecution  the  plaintiff  Houston,  63  111.  77;  Randolph  County 

will  be  nonsuited  unless  the  first  suit  r.  Ralls.  18  111.  29;  Warren  v.  Nexsen, 

has   been    legally  determined,  and   it  4  111.  38;  Hazlehurst  v.  Morris,  28  Md. 

roust  be  averred  that  the  former  suit  68:  Gilbert  v.  Hardwick,  11  Ga.  599; 

terminated   in    the   present   plaintiff's  Matter    of    Lasak,    131     N.    Y.    624; 

favor.     Feazle  v,  Simpson,  2  111.  30.  NichoUs  v,  Fearson,  2  Cranch  (C,  C.) 

8.  "  A  discontinuance  is  defined  to  be  526;  Amis  v.  Koger,  7  Leigh  (Va.)  221; 

••♦ar^JfiJiTi  in  the  proceeding  after  the  Exchange    Bank    v.    Hall,   6   W.  Va. 

suit  is  pending."     Exp.  Hall,  47  Ala.  447. 

680.  Fow^  Yeare*  Belay.— In  Flanagan  v. 

A  Summary  Prooeeding  by  notice  and  Smith,  21   Tex.  493,  a  failure  for  four 

motion  will  be    presumed   abandoned  years  of  a  plaintiff  in  a  justice's  court 

unless  some  action  is  taken  upon  the  to  appear  and  prosecute   his  demand 

notice  at  the  return  term,  and  the  pro-  was  held  to  operate  as  a  discontinu- 

ceeding  will  then  be  deemed  discon-  ance  of  the  action, 

tinned,  ^jr/.  Northeast,  etc.,  Alabama  Two  Yean'  Belay.— But  in  Johnson 

R.  Co.,  37  Ala.  679;  Broughton  v.  Slate  v.  Ward.  23  Tex.  628,  it  was  held  that 

Bank,  6  Port.  (Ala.)  48;  Armstrong  v,  a  delay  of  two  years  where  the  cause 

Robertson,  2  Ala.   164;  Gary  v.  State  was  continued  by  the  justice  without 

Bank,  11  Ala.  771 ;  Evans  v.  State  Bank,  the  plaintiff's  knowledge,  on  account  of 
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in  the  cause  by  the  issue  of  successive  connecting  processes,^  or  by 
the  failure  of  the  plaintiff  to  plead  properly.* 

By  EtAiaal  to  Join  Imo. — A  discontinuance  results  where  the  plain- 
tiff refuses  to  join  issue  on  defendant's  several  pleas,*  or  his  repli- 
cation fails  to  answer  the  entire  matter  in  bar ;  "*  or  in  some  cases 
by  a  neglect  to  continue  the  cause  •  (see,  however,  article  CoN- 


tbe  loss  of  the  note  sued  on,  did  not 
work  a  discontinuance. 

Sotting  Aaido  Jadgmont.— An  order 
setting  aside  a  judgment  nisi  as  to  a 
principal  effects  a  discontinuance  as  to 
the  bail.     Hatch  v.  State,  40  Ala.  719. 

Ai  to  Portion  of  Codefendantt. — An 
omission  to  take  any  steps  required  by 
the  rules  against  one  of  several  defend- 
ants is  a  virtual  discontinuance  as  to 
him.  Caldwell  v.  Price,  Hard.  (Ky.)  74. 

1.  Pennimao  v,  Daniel,  91   N.  Car. 

431- 

Failurt  in  Chain  of  8anunon«. — A  fail- 
ure to  keep  up  the  chain  of  summonses 
issued  against  a  party,  by  means  of  an 
alias  and  pluries  summons,  is  a  discon- 
tinuance as  to  such  party,  and  if  a  sum- 
mons is  served  after  a  break  in  the 
chain  it  is  a  new  action  as  to  him,  and 
the  running  of  the  statute  of  limita- 
tions is  not  arrested  until  the  issuance 
of  the  summons  so  served.  Koonce  v, 
Pelletier,  lis  N.  Car.  233;  Etheridge 
V.  Woodley,  83  N.  Car.  11;  Litton  v. 
Armstead,  9  Baxt.  (Tenn.)  514;  Jones 
V,  Cloud,  4  Coldw.  (Tenn.)  236. 

Original  Sammons  Initoad  of  Alias. — 
The  issuance  of  a  new  original  writ  in 
a  second  action  begun  for  the  same 
cause  after  a  writ  returned  nihil  habet^ 
instead  of  an  alias  summons  in  the  first 
action,  is  not  equal  to  a  discontinuance 
of  the  first  action.  Fitspatrick  v.  Riley, 
163  Pa.  St.  65. 

Bnlo  in  Equity. — The  issuance  of  an 
alias  subpoena  to  answer  after  the  lapse 
of  several  terms  is  not  good  ground 
for  discontinuance  of  a  bill  in  equity, 
although  it  is  of  a  suit  at  law.  Litton 
V.  Armstead,  9  Baxt.  (Tenn.)  514. 

Hot  Conelndod  by  Demnrrer  by  Others 
— A  defendant  on  whom  process  bas 
not  been  served  is  not  affected  by  a  de- 
murrer filed  by  the  others  describing 
themselves  as  "the  defendants,"  and 
he  may  still  have  a  discontinuance. 
Dougherty  v.  Shown,  i  Heisk.  (Tenn.) 
302. 

Eflbot  on  Attaahmont. — Where  a  cause 
is  discontinued  by  a  failure  to  issue  an 
alias  summons,  the  ancillary  attach- 
ment, which  is  merely  incidental  there- 


to, is  discontinued  with  it.  Maxwell  v. 
Lea,  6  Heisk.  (Tenn.)  247. 

2.  Hiles  r.  McFarland,  3  Pin,  (Wis.) 
365;  Givcns  V,  Robbins,  5  Ala.  676. 

Where  the  Plaintiff  Fails  to  Declare 
within  the  statutory  time,  a  judgment 
of  discontinuance  and  not  of  nonsuit 
is  the  proper  judgment.  Hiles  v. 
McFarland,  3  Pin.  (Wis.)  365. 

To  Proceed  on  Writ. — A  writ  becomes 
discontinued  at  common  law  by  the 
failure  of  the  plaintiff  to  file  a  decla- 
ration within  a  year  and  a  day  after  its 
return.  Kennedy  v.  Smith,  2  Bay  (S. 
Car.) 414;  Vanderheyden  v.  Gardenicr, 
9  Johns.  (N.  Y.)  79,  holding  that  the 
plaintiff  must  commence  again  by  a 
scire  facias  de  novo^ 

But  the  rule  is  not  absolutely  uni< 
versal  in  the  United  Stales.  Davis  v. 
Jones,  12  S.  &  R.  (Pa.)  60. 

5.  Earle  v.  Hall,  22  Pick.  (Mass.) 
102. 

In  Indiana  such  omission  does  not 
work  a  discontinuance  of  the  action^ 
but  with  leave  of  court  he  may  so 
amend  his  prayer  as  to  obviate  the 
objection.     Bayless  v.  Tonsey,  20  Ind. 

151. 

Of  Psjrt  of  Dofendants. — Where  the 
plaintiff  may  take  a  judgment  against 
a  portion  of  the  codefendants,  a  fail- 
ure to  reply  to  the  answers  of  the 
remainder  is  a  discontinuance  as  to 
them.  Rose  v.  Comstock,  17  Ind.  i; 
Tippet  V.  May,  i  B.  ^  P.  411. 

4.  Givens  v.  Robbins,  s  Ala.  676; 
Hogue  V.  Lewellen,  42  Miss.  302. 

Judgment  without  BapUcatioa. — Or 
where  the  plaintiff  takes  judgment  on 
the  merits  without  a  replication  to  a 
plea  of  abatement.  Hemphill  v.  Col- 
lins, 117  111.  396. 

6.  Givens  v.  Robbins,  s  Ala.  676; 
Harrall  v.  State,  26  Ala.  52;  Doe  v. 
Clements,  24  Ala.  354;  Drinkard  v. 
State,  20  Ala.  9;  Wiswall  v.  Glidden, 

4  Ala.  357. 

After  Striking  Out  JndgaeAt. — And 
the  rule  applies  to  a  failure  to  regu- 
larly continue  the  cause  after  an  order 
striking  out  a  judgment  and  reinstat- 
ing the  case  for  retrial.     Munnikuy- 
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TINUANCES,  vol.  4,  p.  830) ;  or  by  improper  continuance  as  to  a 
portion  of  the  defendants,*  unless  a  statute  expressly  provides 
that  the  cause  shall  be  continued  on  failure  to  enter  a  continuance.^ 
By  Withdrawal  of  Case. — So  a  discontinuance  is  caused  by  with- 
drawal of  a  case  from  the  docket  and  failure  to  reinstate  it  within 
a  reasonable  time.' 

son  V,   Dorsett,    2  Har.   &   G.   (Md.)    tion  8, of  the  code.    Buster  v.  Holland, 

374.  27  W.    Va.   5ti;   Gillespie   v.  Bailey, 

In  Alabama  a  general  order  made  12  W.  Va.  70. 
before  the  final  adjournment  of  the  In  Indiana  under  the  statute  of  1843 
court  continuing  all  causes  not  other-  a  cause  was  not  discontinued  by  a  fail- 
wise  disposed  of  is  sufficient  to  pre-  ure  of  a  clerk  to  make  entry  of  the 
vent  a  discontinuance,  although  sec-  continuance.  Shull  v,  Kennon,  12 
tion  162,  p. 342,  in  Clay's  Digest  is  omit-  Ind.  34.  See  also  article  Continu- 
tedinthe  revised  code.  McAlpine  v.  ances.  vol.  4,  p.  890. 
State,  47  Ala.  78.  By  Justice  of  Peace. — But   where  a 

1.  Comstock  V,  Givens,  6  Ala.  95;  justice  of  the  peace  continues  a  cause 
Givens  2^.  Robbins,  5  Ala.  676;  Padd.e-  without  consent  of  parties  for  a 
ford  V.  Bancroft,  22  Vt.  529;  Keller  v,  longer  period  than  the  statute  allows, 
Chapman,  34  Cal.  635.  it  works  a  discontinuance,  as  the  jus- 

2.  See  article  Continuancss,  vol.  tice  loses  jurisdiction.  Chrichton  v, 
4,  p.  830.  Beebe,    7   111.    App.  273.     See  article 

By  Clerk. — Where  the  power  of  the  Continuancks,  vol.  4,  p.  896. 

clerk  to  continue  a  cause  is  limited  to  3.  Griffin  v,  Osbourne,  20  Ala.  594  ; 

a  defined  period,  a  continuance  beyond  Drinkard  v.  State,  20  Ala.  9. 

that  period  operates  as  a  discontinu-  Indiotment. — Where    an    indictment 

ance.     State  v.  Meagher,  57  Vt.  398;  had  been    so    withdrawn   the    court 

Bryant  v,  Pember,  43  Vt.  599.  said  :  '*It  is  impossible  to  say  there 

"  Discontinuance    at    common    law  has  not  been  a  discontinuance  of  the 

was  a  failure  to  continue  the  qaxxs^  reg-  suit,  for  it  was  pending  from  the  time 

ularly  from  day  to  day,  or  term  to  the    indictment    was    returned     into 

term,  between  the  commencement  of  court  by  the  grand  jury,  and  there  has 

the   suit  and  final  judgment,  and  if  been  a  chasm  in  the  process  of  more 

there  was  any  lapse  or  want  of  con-  than  two   years,  and  this  chasm  was 

tinuancethe  parties  were  out  of  court,  produced  by  the  joint  act  of  the  solid- 

and  the  plaintiff  had  to  begin  anew,  tor  and  the  court,  or  rather  by  the  act  of 

The  plaintiff  having  left   a  chasm  in  the  solicitor  with  the  approbation  of 

the  proceedings  of  his  cause,  thede-  the  court.     If  this  be  not  a  discontinu- 

feodant  was   no  longer  bound  to  at*  ance,  then  I  say  that  there  is  no  such 

tend.      Discontinuance    resulted  from  thing  as  a  discontinuance  known  to 

the   necessity  of  continuances    to    be  our  law.     I  would  not  hold  that  the 

formally    entered.      As    our    statute  mere   failure  to  issue  process  would 

dispenses   with   the  necessity  for  the  be  a  discontinuance  ;  because  the  is- 

entry  of  formal  continuances  in  order  suing  of  process  upon  an  indictment 

to  keep  a  case  in  court  and  require  the  is  made  the  duty  of  the  clerk  by  our 

attendance  of  the  defendant,  it  is  not  law,  and  he  being  a  mere  ministerial 

perceived   that  there  can   be  in  this  officer,  the  defendant  ought  not  to  be 

state  such  a  thing  as  a  technical  dis*  allowed   to    take    advantage  of    t  is 

r^ff/tifwaifr^,  whereby  a  plaintiff  will  be  omissions  to  perform   his  duty;  but 

out  of  court  because  of  a  chasm  in  the  when   the  cause   is   taken    from   the 

proceedings  of  his  cause."     Germania  docket  by  the  solicitor,  with  the  per- 

F.  Ins.  Co.  v,  Francis,  52  Miss.  467.  mission  of  the  court,  and  no  process 

Vo  Eatry  but  Continvanees.— In  West  is  issued  thereon  for  more  than  two 

Vir^nia  a  failure  to  make  anv  entry  years,  it  must   be  discontinued,  if  by 

but  continuances  in  a  cause  tor  any  law  a  criminal  case  can  be  discontin- 

length  of  time  is  no  discontinuance  of  ued  by  failing  to  prosecute  it  regular- 

the  cause  if  the  court  has  made  no  or-  ly."     Drinkard  v.  State,  20  Ala.  13. 

der  dismissing  the  cause  for  want  of  By  a  Non  Pros. — ^Where  a  cause  is 

prosecution  for  four  successive  years,  nonprossed  and  not  reinstated  at  the 

aa  it  may  do  under  chapter  127,  sec-  same  term  it  is  discontinued,  and  can* 
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By  Failure  to  Appear  to  Writ.— Failure  of  a  party  to  appear  at  the 
return  term  of  a  writ  works  a  discontinuance  *  unless  the  plain- 
tiff takes  proceedings  to  obtain  an  appearance  of  the  defendant 
at  that  term.* 

(3)  Change  of  Venue. — A  change  of  venue  discontinues  the  case 
in  the  court  where  it  was  instituted.* 

(4)  Death  of  Defendant. — The  death  of  a  defendant  in  an  action 
of  tort  at  any  time  before  final  judgment  discontinues  the  action,* 
but  not  in  an  action  of  contract.* 

(5)  Failure  to  Take  fudgment  Nil  Dicit — At  Common  Law. — A  fail- 
ure to  take  a  judgment  of  nil  dicit  upon  the  omission  of  the 
defendant  to  answer  a  part  of  plaintiff's  debt  worked  a  technical 
discontinuance  at  common  law.*     The  rule  was  not  looked  upon 

not  be  reinstated  at  a  subsequent  term,  prosecution  in  a  criminal  case  will  be 

Hunt  v.  GriflSn,  49  Miss.  742;  Riggs  held  discontinued.     Ex  p.  Rivers,  40 

v.   Chester,  2  Cranch  (C.  C.)  637.  Ala.  712. 

1.  Thompson  v.  Wells,  3  Cranch  Remand  of  Canse. — Where  under  a 
(C.  C.)  5.  decision  in  the  case  by  the  Supreme 

2.  Mitchell  r.  Wilson,  3  Cranch  (C.  Court  of  the  United  States  it  is  re- 
C.)  92.  manded  to  the  state  court,  the  order 

Reinstatement. — And  the  cause  will  of  removal    does    not    effect  a  dis- 

not  be  reinstated  unless  the  omission  continuance   of  the  suit  in  the  state 

to  enter  the  appearance  was  a  clerical  Circuit  Court,  and  the  plaintiff  may 

error.     Sherburne  v.  King,  2  Cranch  proceed  as  if  there  never  had  been  a 

(C.    C.)    205  ;    McCleod    v.    Gloyd,   2  removal.     Germania    F.    Ins.  Co.  v. 

Cranch   (C    C.)   264  ;    Williamson   v.  Francis,  52  Miss.  457. 

Bryan,  2  Cranch  (C.  C.)  407  ;   French  4.  Sheldon  v.  Sheldon,  37  Vt.  152. 

V,  Venable,  2    Cranch    (C.   C.)    509;  6.  Miller  «;.  Williams,  30  Vt.  386. 

McDermott  r.    Naylor,  4  Cranch  (C.  Failure  of  RepreeentatiTe  to  Appear.— 

C.)  527.  But  where  the  representative  of  a  de- 

Attaohment  Prooeedings. — Where    an  ceased  party  fails  to  appearand  become 

attachment  is  issued   by  way  of  exe-  aparty  within  a  time  named  in  the siat- 

cution  the  attachment  is  discontinued  ute  the  action  is  sometimes  declared 

where  neither  the  principal  debtor  nor  discontinued  by  the  statute.  But  such 

the   garnishee  appears  at  the  return  a  discontinuance  is  rather  a  nonsuit 

term  and  no  other  proceeding  is  taken,  to  which  the  discontinuance  is  simi- 

Washington  Bank  v.  Brent,  2  Cranch  lar.     Germania  F.  Ins.  Co.  v.  Francis, 

(C.  C.)  538.  52  Miss.  468. 

8.  Ex  p,  Holton,  69  Ala.  164.     See  In  Babcock  v.  Culver,  46  Vt.  7151 

article  Change  of  Venue,  vol.   4,  p.  five  continuances  after plaintiffVdeatb 

486  et  seq.  without  suggestion  on  the  record  were 

Effect  of  Change. — The  cause  passes  held  not  to  discontinue  a  suit  where 
thereupon  out  of  the  jurisdiction  and  after  the  last  continuance  the  admin- 
off  the  docket  of  the  court,  and  unless  istrator  entered  and  prosecuted,  and  it 
it  is  transferred  to  the  court  to  which  did  not  appear  that  he  had  not  entered 
the  change  was  made,  and  docketed  the  next  court  day  after  his  appoint- 
there,  it   has  no   place  in  any  court,  ment. 

And  the  cause  will  be  deemed  discon-  6.  Mallory  v,  Matlock,  7  Ala.  757* 

tinned  in  both  courts  where  the  plain-  Tucker  v.  ZoUicoffer,    12  Smcd.  &M. 

tiff  delays  for  an  unreasonable  time  to  (Miss.)  591. 

prepay  the  fees  or  do  other  necessary  Judgment  for  Vnaniwered  Part.— So 

acts    preliminary   to  the   transfer    of  where  the  plaintiff  fails  to  take  judg- 

the  cause.    Exp.  Holton, 69  Ala.  164;  ment  for  the  unanswered  part  of  his 

Hall  V,  State,  51  Ala.  9.  pleading  upon  the  defendant's  failure 

F'oid  Order, — Although  the  order  of  to  answer  one  of  several  counts  as  a 

transfer  is  void,  yet  if  the    cause  in  part  of  one  count.  Frost  v,  Hammatt, 

consequence  is  taken   off  the   docket  11  Pick.  (Mass.)  70. 

and  kept  off  for  several  years  the  Aniwered    by   Other    Pleat. —Where 
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with  much  favor,^.  and  it  does  not  apply  to  cases  where  one  or 

the  whole  declaration  is  answered  by  formed  to  the  rule,  it  is  true,  but   it 

other  pleas  there  can  be  no  discontin-  has  been  regarded  by  the  more  recent 

uance,  although  one  plea  answers  only  decisions  as  rather  too  technical   for 

apart.    Richmond  Trading,  etc.,  Co.  v.  utility,  and  hence  they  have  gone  so 

Farquar,  8  Blackf.  (Ind.)  89  ;  Wells  v,  isiT  as  to  allow  the  plaintiff  to  take  his 

Mason,  5  III.  84,  judgment  by  nil ditit  at  any  time  dur- 

Spocial  Plea  and  General  Isene. — A  ing  the  term,  or  even  at  a  subsequent 
special  plea  to  three  of  the  four  counts  term,  when  no  continuance  has  been 
in  a  declaration  and  a  replication  to  entered,  i  Ld.  Raym.  716.  .  Besides, 
the  plea  and  general  issue  to  the  it  is  said  that,  since  the  continuances, 
whole  does  not  discontinue  the  action,  which  were  formerly  regularly  en- 
Richmond  Trading,  etc.,  Co.  v.  Far-  tered,  have  been  dispensed  with  in 
quar,  8  Blackf.  (Ind.)  89.  Great  Britain  by  rule  of  court,  it  may 

"If  an  answer  assume  to  and   do  be    questioned  whether  a  discontinu- 

only  answer  a  part  of  a  cause  of  ac-  ance  will  now  amount  to  error.     The 

tion  alleged  in  a  complaint  the  plain-  continuances  are  not  regularly  entered 

tiff  should  crave  judgment  for  the  part  by   our   practice,    but   take   place   by 

unanswered,  as  by  nil dtcit ;  and    'if  operation    of    law,    hence    the    same 

hedemur  or  plead  over,  without  taking  doubts    might    be   entertained    here, 

such    judgment,  the   whole   action   is  But   the   American    authorities    have 

discontinued.*"     Bayless   v,   Tousey,  gone  even  further  to  discountenance 

30  Ind.  153,  quoting  i  Chitty  on  Pldgs.  this  technical  rule  than   the  English 

323.  decisions,  and,   indeed,  some   of  the 

1.  McAllisters.  Ball,  28  III.  210.  decisions  are  directly  against  it.  Frost 

In  Harrison  v,  Balfour,  5  Smed.  &  v.    Hammatt,    11    Pick.    (Mass.)    70; 

M.  (Miss.)  307,  the   court  said  :    "  But  Sterling  v.  Sherwood,  20  Johns.  (N.  Y.) 

there  is  a  technical  question    raised,  204.     It    would    operate    as   a   great 

on  which  it  is  said  the  defendant  was  hardship  to  sustain   the  objection  in 

entitled     to    judgment,    because   the  this  case.  The  defendant  first  pleaded 

pleadings   operated   as   a   discontinu-  four    frivolous   pleas,    to    which    the 

ance.     The  pleas  commence   by  pro-  plaintiff    demurred,   and    there    was 

fessing  to  answer  all    the    plaintiff's  judgment   of   respondeat  ouster.     The 

cause    of   action,  '  save  the  damages  defendant  again  pleaded  three  pleas, 

decreed  in  the  Court  of  Chancery,'  and  quite  as  defective  as  the  first  set.  The 

the  old  rule  of  pleading  is   invoked,  plaintiff  was  then  entitled  to  judgment 

which  says,  if  a  plea  begin  only  as  an  as  for  want  of  a  plea,  but  demurred 

answer  to  part,  and  is  in  truth  but  an  again,  and  the  defendant  now  wishes 

answer  to   part,    it    is   a   discontinu-  to  avail  himself  of  a  defect  to  pleas 

ance,  and  the    plaintiff  must  not  de-  which  he  ought  not   to  have  put   in, 

mur,  but   take  his  judgment   for  that  and  which  amounted  to  a  violation  of 

which  is  unanswered  as  by  nil  dicit ;  the  rule  to  plead  over.     This    would 

for  if  he  demurs  or  pleads  over,  the  be  giving  him  the  advantage  of  his  own 

whole  action    is    discontinued;  and  a  wrong."     The   case   was  decided    on 

note  to  Manchester  v.  Vale,  i   Saund.  the  ground  of   a  failure  to  raise  the 

28,  is  relied  on.  If  the  rule  is  to  be  un-  question  below. 

derstood  literally  as  it  is  laid  down,  Knst  be  Claimed  Below. — The  discon- 
it  leads  to  absurdity.  If  the  plaintiff  tinuance  must  be  demanded  below,  so 
can  neither  reply  nor  demur  to  a  plea  that  the  plaintiffs  may  have  an  oppor- 
which  professes  to  answer  but  part  of  tunity  of  taking  judgment  for  that 
the  cause  of  action,  but  must  take  part  of  the  declaration  unanswered 
his  judgment  as  by  nil  dicit  for  that  and  cure  the  technical  discontinuance, 
part  unanswered,  it  follows  that  the  Stookey  v.  Hughes,  18  111.  55  ;  Mager 
defendant  may  give  what  he  pleases,  v.  Hutchinson,  7  111.  266. 
But  the  rule  is,  in  truth,  but  half  Demurrer  Not  a  Diieontlnnanoe.  —  In 
stated  in  the  authority  referred  to.  If  Arkansas  the  setting  up  of  a  demurrer 
such  a  plea  is  interposed,  the  plaintiff  to  the  plea  by  the  plaintiff  instead  of 
may  demur  or  reply  to  the  part  an-  taking  judgment  for  the  part  unan- 
swered, and  take  his  judgment  by  nil  swered  does  not  discontinue  the  ac- 
dicit  for  the  part  unanswered.  ♦  ♦  ♦  tion.  Thompson  v,  Kirkpatrick,  18 
•Many  of  the   English   decisions  con-  Ark.  581. 
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more  of  the  several  counts  is  fuliy  answered.^ 

Under  Modem  Fraetioe. — And  under  the  more  liberal  rules  of  mod- 
ern practice  the  rule  is  disregarded  altogether  and  will  not  be 
enforced,'  as  the  irregularity  will  be  deemed  cured  after  verdict 
by  the  statute  of  jeofails.* 

(6)  Omission  Due  to  Act  of  Official  or  Defendant. — A  discontinu- 
ance in  a  civil  cause  is  generally  effected  by  some  voluntary  act  of 
the  plaintiff,  and  accordingly  where  the  gap  in  the  proceedings  is 
caused  by  an  official  act,*  or  where  the  delays  are  occasioned  by 
the  act  of  the  defendant  ^  without  the  participation  of  the  plain- 
tiff, a  discontinuance  does  not  result.* 

(7)  On  Motion  of  Defendant. — The  discontinuance  may  properly 
be  entered  upon  motion  of  the  defendant.'*' 

1.  McAUister  v.  BaU,  28  111.  210.  a  change  by  statute  in  the  time  o! 

%.  Mallory  v.  Matlock,  7  Ala.  760,  holding  court    does    not  discontinue 

where  the  court  said  :     "The  whole  causes  set   for  trial  at  a  superseded 

course  of  legislation,  and  of  judicial  term.     Bennett  v,  Engles.  i  Ark.  29; 

decision    in  accordance   with   it,  has  Halderman  v.  Frisbee,  i  Ark.  48. 

been  to  divest  our  practice  of  tecbni-  Failure  to  Hold  a  Term  of  court  does 

calities,  which,  instead   of  advancing  not  discontinue  the  cause.   Carlisle  v. 

justice,  tend  greatly  to  bring  the  sci-  Gaar.  18  Ind.  177. 

ence    of    law    into  discredit.      What  Failure  of  Judge  to  Attend. — Statutes 

injury  has  been  done  to  these  parties  generally  provide  that  nonattendance 

by  the  omission  of  the  plaintiff  to  take  of  the  judge  at  any  term  or  his  death 

a  judgment  in  the  manner  it  is  con-  at  any  time  shall  not  discontinue  the 

tended  he  should  have  done?  or  why  proceedings  pending  at  the  time,  but 

should  the  defendants  complain  when  that  they  shall  stand  continued.     See 

everything  they  asserted  in  defense  of  Sims    v.    State,  4    Lea    (Tenn.)  357; 

the  action  has  been  found  untrue  by  Johnston  v  Ditty,  7  Yerg.  (Tenn.)  85. 

the  verdict  ?  '*  Where  ConUnuanoe  an  OAcdal  Ihity.— 

Vnder    the  Vorth  Carolina  Statute  a  Where  it  is  the  duty  of  the  clerk  to 

failure  to  take  a  judgment  by  default  keep  a  case  on  the  docket  by  continu- 

as  soon  as  the  same  is  allowable  does  ance  from  time  to  time  until  disposed 

not    work    a    discontinuance.      State  of  by  some  order  of  the  court,  his  mere 

University  v,  Lassiter,  83  K.  Car.  38.  failure  to  continue  the  cause  on  the 

In    Misdiaippi    the    rule    has    been  docket,  unless  in  connection  with  some 

so  far  relaxed  as  to  permit  the  plain-  positive  act  of  the  plaintiff  or  by  his 

tiff   to  take   a  judgment  by   nil  dicit  omission  to  perform  some   precedent 

at  any  time  during  the  term,  or  even  duty  enjoined  on  him  by  law,  does  not 

at  a  subsequent  term,  where  no  con-  work  a  discontinuance.   Exp,  Holton, 

tinuance  has  been  entered.     Harrison  69  Ala.  164;  Forrester  v.  Forrester,  39 

V.  Balfour,  5  Smed.  &  M.  (Miss.^  301.  Ala.  323;  Ex  p.  Remson,  31  Ala.  270. 

8.  Tucker  v,  Zoliicoffer,  12  Smed.  &  But  where  the  cause  is  kept  off  by 

M.  (Miss.)  591.  any  act  of  the  plaintiff  or  by  his  fail- 

4.  Doe  V.  Clements.  24  Ala.  354;  Ex  ure  to  perform  a  preliminary  duty,  it 
/.  Hall,  47  Ala.  680;  Harrall  v.  State,  will  amount  to  a  discontinuance.  Ex 
26  Ala.  57;  Martha  v.  State,  26  Ala.  /.  Holton,  69  Ala.  164. 

72.  7.  Pollard  r.  Huston.  7  Lea  (Tenn.) 

5.  Parker  v,  Clarkson,  39  W.  Va.  689;  Armstrong  v.  Harrison,  i  Head 
184.  (Tenn.)    379;    Slatton    v,    Jonson,    4 

6.  Doe    f/.   Clements,   24  Ala.   354;    Hayw.  (Tenn.)  197. 

Mann  v,  Gwinn,  8  Gratt.  (Va.)  58;  By  •'Defendants."— A  motion  to  dis- 
Scott  V,  State,  94  Ala.  80;  Drinkard  ».  continue  made  by  the  "  defendants  " 
State,  20  Ala.  13;  Dunlop  v.  Robin-  implies  that  all  the  defendants  served 
son,  12  Ohio  St.  534;  Arnold  v.  Nor-  with  process  joined  therein.  Pollard 
ton,  42  Ind.  248.  f.  Huston.  7  Lea  (Tenn.)  689;  Dough- 
Change  in  Time  for  Holding  Court.— So  erty  v.  Shown,  i  Heisk.  (Teon.)  302; 
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By  Operation  of  Law. — A  chasm  of  unreasonable  extent  in  the  pro* 
ceedings  may  of  itself  operate  as  a  discontinuance/  and  although 
no  motion  to  enter  the  discontinuance  is  made  by  the  defendant.' 

(8)  Construction  of  Discontinuances  Liberal, — The  tendency  of 
modern  decisions  is  to  mitigate  the  severe  rigor  of  the  common 
law  in  the  construction  of  discontinuances.' 

In  Criminal  Caiot  the  same  general  rule  is  applicable,^  but  it  is 
more  strictly  construed  by  the  courts.' 

(9)  Defects  in  Pleading — Failure  to  State  Caue  of  Aotion. — Dismissal 
on  appropriate  motion  by  the  defendant  is  a  proper  remedy  where 

Winchester  v.    Beardio,   10  Humph,  discretion   allow  the  plaintiff  to  pro- 

(Tenn.)    247;    Boyd    v.    Baynham,   5  ceed  in  the  absence  of  an  entry  of  dis- 

Humpb.  (Teno.)  386.  continuance.     Den  v.  Fen,  21  N.  J.  L. 

In  Pollard  v.  Huston,  7  Lea  (Tenn.)  700. 

689,  it   was  said:     "The    motion    is  Twenty   Tears*    Belay.  —  Where   an 

made  after  the  plaintiff  has  filed  his  ejectment  proceeding  had  slumbered 

declaration    against    the    defendants  for  twenty  years  a  party  in  possession 

'  who  are  in  court  by  summons,*  and  for  fifteen  years  was  allowed  a  discon- 

even   without   the    latter    clause    the  tinuance.     Den  f.  Fen,  21  N.J.  L.  700. 

word     'defendants*     would,    in     the  8.  Gillespie  v.  Redmond,  13  Tex.  9; 

declaration  as  in  the  motion,  import  Malone  v.   Haman,  5  W.  N.  C.  (Pa.) 

only  those  served   with  process.     In  447. 

this  view  the  motion  is  made  by  par-  In  TeiAS  the  severity  of  the  gen- 
ties -properly  brought  into  court  to  era!  rule  has  been  relaxed,  and  where 
discontinue  as  to  them,  because  other  the  plaintiff  failed  to  transfer  a  cause 
persons  sued  with  them  in  the  writ  to  the  docket  of  a  court  to  which 
have  been  dropped  from  the  declara-  venue  was  changed  he  was  permitted 
Uon,  and  the  process  has  not  been  to  docket  it  at  the  proper  time  on  good 
continued  against  such  persons.'*  cause  shown.     Gillespie  v,  Redmond, 

Judgment  for  Defendant  Hot  Anthoriied  13  Tex.  9. 

on  Bole. — A  rule  for  a  discontinuance  Where  Either   Party  may  Speed   the 

did  not  at  common  law  of  itself  author-  Caose. — Where  under  the  rules  of  the 

ize  the  defendant  to  enter  judgment  in  court  it  is  within  the  power  of  either 

his  favor.     Huntington  v,  Forkson,  7  party  to  speed  the  cause,  a  plaintiff 

Hill  (N%  Y.)  195;  Leonard  V.  Slaughter,  may  continue    his   suit  even  after  a 

10  Johns.  (N.  Y.)  367;  M'Kenster   v.  great  delav,  in  the  absence  of  an  action 

Van  Zandt,  i  Wend.  (N.  Y.)  13;  James  of  the  defendant,  or  a  rule  of  court 

r.  Delevan,  7  Wend.  (N.  Y.)  511;  Rob-  making  a  delay  in  the  prosecution  of 

Inson  V.  Taylor,  12  Wend.  (H.  Y.)  191;  a  suit  an  abandonment  ipso  facto,  as 

Harden  v.  Hardick,2  Hill  (N.  Y.)  384;  where  the  plaintiff  filed  his  declaration 

White  V.  Smith,  4  Hill  (N.  Y.)  166.  and  proceeded  to  trial  seventeen  years 

1.  Den  V,  Fen.  21  N.  J.  L.  700.  after  the  institution  of  the  suit.     Ma- 
Taking  Money  Oat  of  Court  which  was  lone  v,  Haman,  5  W.  N.  C.  (Pa.)  447. 

paid  in  satisfaction  of  the  action,  and  Incnrable  Error Unamendable. — Unless 

notifying  the  defendant  that  it  is  ac-  waived   an  unauthorized   discontinu- 

cepted  in  settlement  thereof,  acts  as  a  ance  is  generally  not  an   amendable 

discontinuance.    M'llwraith  z^.  Green,  error.     Whitakerv.  Van  Horn,  43  Ala. 

54  L.  J.  Q.  B.  Div.  41.  255:  Kennon  v.  Bell,  Minor  (Ala.)  98; 

2.  Den  v.  Fen,  21  N.  J.  L,  700.  Adkins   v,  Allen,  i  Stew.  (Ala.)  130; 
Constmotion  of  Statutory  Abatement. —  Keebles  v.  Ford,  5  Ala.  183;   Givens 

But  a  statute  which  provides  that  a  v,  Robbins,  5  Ala.  676;  Comstock   v, 

suit  shall  abate  as  to  a  defendant  on  Givens,  6  Ala.  95;  Walker  v.  Cuthbert, 

certain  conditions  has  been  construed  10  Ala.  213;  Ivey  v.  Gamble,  7  Port, 

as   not  self -executory,  but  merely  to  (Ala.)  545. 

authorize  a  motion  by  a  party.     Mills  4.  Mc Alpine   v.   State,  47   Ala.  78; 

V.  Belts,  8  B.  Mon.  (Ky.)  427.  Ex  p.  Hall,  47  Ala.  680. 

Uieretionary.  — The  court    may  at  5.  Mc  Alpine  v.  State,  47  Ala.  78. 
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a  bill* — unless  it  is  amended  under  proper  leave  given* — or  a 
petition  •  in  equity,  or  a  complaint  under  code  procedure — 
whether  addressed  to  the  law  or  to  the  equity  side  of  the  court^ — 


1.  Whipple  V.  Gibson,  158  111.  339; 
Umsted  v.  Buskirlc,  17  Ohio  St.  114; 
Cronin  v.  Gay,  20  Tex.  461;  Lefew  v. 
Hooper,  82  Va.  946;  Waller  v.  John- 
son. 82  Va.  966;  Fowler  v,  Saunders, 
4  Call  (Va.)  361. 


against  a  person  to  whom  the  debtor 
has  fraudulently  transferred  his  prop- 
erty, on  the  ground  that  all  rights 
of  property  belonging  to  the  debtor 
have  passed  to  the  assignee  for  the 
benefit  of  all  creditors.     Squire  v.  Lin- 


2.  Smith    V,    Weage,   21  Wis.   440;    coin,  137  Mass.  399;   Powers  v,  Ray- 


King  V,  Montgomery,  50  Cal.  115. 

Motion  to  Bofonn  Judgment. — A  mo- 
tion to  reform  a  judgment  or  decree 
will  be  dismissed  unless  accompanied 
with  the  statement  of  reasons  there- 
for.    Colvin  V.  Warford,  18  Md.  273. 

Bill  for  Bohouring. — A  bill  for  rehear- 
ing will  be  dismissed  where  it  shown  no 
error  in  law  in  the  decree  sought  to  be 
reheard,  nor  after-discovered  evidence 
which  could  not  have  been  discovered 
before  the  decree  was  rendered  by  the 
use  of  reasonable  diligence.  Hill  v, 
Maury,  21  W.  Va.  162;  Sanders  v. 
Burk  (Va.  i88s),  22  S.  E.  Rep.  516. 

Claims  against  an  Estate. — Where  a 


mond,  137  Mass.  483. 

Agreed  Statement  of  Faets. — A  case 
submitted  to  the  court  witho^it  action 
under  the  Ohio  Code  Civ.  Pro.,  §  495, 
must  present  an  agreed  statement  of 
facts,  and  where  questions  of  law  alone 
are  raised  the  only  thing  the  court  can 
properly  do  is  to  dismiss  the  case 
without  judgment  and  without  costs. 
Newark,  etc.,  R.  Co.  v.  Perry  County, 
30  Ohio  St.  120. 

4.  King  V,  Montgomery,.  50  Cal. 
115:  Kelley  v,  Kriess,  68  Cal.  210; 
Tooker  V.  Arnoux.  76  N.  Y.  397;  Emery 
».  Pease.  20  N.  Y.  62;  Coffin  v.  Reyn- 
olds,   37   N.    Y.   640;    Smith    v.    Van 


petition  is  brought  to  compel  the  pay-    Ostrand,    64    N.  Y.  278;     Scofield    v. 


ment  of  a  claim  against  an  estate  it 
wrll  be  dismissed  unless  it  sets  up  all 
the  facts  required  by  the  statute. 
Baylis  v.  Swartwout,  4  Redf.  (N.  Y.) 
395. 

In  Tenneoseo. — The  sufficiency  of  a 
petition  for  leave  to  answer  and  make 
defense  after  final  decree  under  the 
provisions  of  Code  Tenn..  §§  5122- 
5124,  may  be  tested  by  a  motion  to  dis- 
miss.   Brown  v.  Brown,  86  Tenn.  278. 

Inthe  Appellate  Court. —The  bill  will 
be  dismissed  in  the  appellate  court 
regardless  of  any  demurrer  or  motion 
to  dismiss  for  want  of  equity  in  the 
court  below.  Andrews  v,  Hobson,  23 
Ala.  229. 

Of  Answer. — Dismissal  of  an  answer 
on  the  ground  that  it  does  not  consti- 
tute an  answer  to  the  action  is  not 
allowable.  Moss  v.  Witteman,4  Misc. 
Rep.  (N.  Y.  C.  PI.)  81. 

8.  Ryan  v.  Fulghum,  96  Ga.  234. 

Claim  of  Intervener. — Where  the  de- 
mand of  an  intervener  is  shown  not  to 


Whitelegge,  49  N.  Y.  259;  Birdsall  r. 
Williams,  2  Thomp.  &  C.  (N.  Y.)  605; 
Sternbergcr  V.  McGovern.15  Abb.  Pr. 
N.  S.  (N.  Y.  Ct.  App.)  264;  Rockford 
Shoe  Co.  V.  Jacob,  6  Wash.  421. 

Of  Bight. — The  determination  of  the 
motion  does  not  rest  in  discretion. 
Tooker  v,  Arnoux.  76  N.  Y.  397. 

Like  a  Demurrer.  -  Where  the  motion 
is  made  on  the  alleged  ground  that  the 
complaint  is  defective  in  substance  it 
is  in  the  nature  of  a  demurrer,  and  the 
sole  question  raised  by  such  motion  is 
whether  the  complaint  states  a  cause 
of  action.  Wilson  ».  Press  Pub.  Co., 
14  Misc.  Rep.  (N.  Y.  C.  PI.)  514;  Sheri- 
dan V.  Jackson,  72  N.  Y.  170,  Kley  v. 
Healy,  127  N.  Y.  555. 

Faets  most  Appear  in  Deolaration. — 
Where  a  motion  to  dismiss  is  allowable 
instead  of  a  demurrer  all  the  facts 
upon  which  the  motion  is  based  must 
appear  in  the  declaration.  Bower  v. 
Douglass,  25  Ga.  714. 

In  Kinneeota  a  complaint  cannot  be 


spring  out  of  the  principal  cause  of  dismissed  by  a  justice  of  the  peace  for 

action  it  will  be  dismissed  unless  oth-  defects  of  substance  until  an  amend- 

erwise  specially  allowed  by  law.  Bryan  ment  is  ordered.       Middelstadt  v.  Mc- 

V.  Atchison,  2  La.  Ann.  462.  Intyre,  55  Minn.  69. 

By  Assignee  in  Bankruptcy. — An  as-        South  Carolina. — Where  in  an  action 

signee  in  bankruptcy  may  intervene  of  partition  the  defendant  alleged  an 

and  have  a   bill  in  equity  dismissed  absolute  title  in   himself  and   claimed 

where   it    is    brought    by   a  creditor  to  hold  the  land  under  the  statute  of 

Q28  Volume  VI. 


IiiTolimtarj  Termination             DISMISSAL.  on  Kotion  of  Party. 

fails  to  state  a  cause  of  action,  and  the  omission  of  any  material 
allegation  is  sufficient  ground  for  the  motion.^  The  motion  may 
be  made  by  a  substituted  as  well  as  by  the  original  defendant,' 
and  at  any  stage  of  the  proceedings.' 

Failnro  to  Filo  Pleading. — In  equity  and  under  code  procedure  a 
dismissal  may  be  had  for  failure  to  file  a  pleading  seasonably,  as 
required  by  statute,"*  as  for  failure  to  file  an  affidavit  of  claim  re- 
limitations,  the  issues  of  title  raised  in  General  Bemnrrer  on  File. — And  it 
the  answer  should  be  placed  on  calen-  may  be  made  although  a  general  de- 
dar  I  for  trial  by  a  jury,  leaving  the  murrer  has  been  regularly  filed, 
question  of  partition  to  be  after-  Weathers  v.  McFarland  (Ga.  1895),  22 
wards  determined  by  the  court.     It  is  S.  £.  Rep.  988. 

error  to  dismiss  the  complaint  on  the  At  Least  until  after  Verdict. — **  If  its 

ground   that  the  court  could  not  try  infirmities  then  be  not  cured  by  the 

titles  to  real  estate  in  a  case  of  parti-  verdict  a  motion  in  arrest  of  judgment 

tion.     McGee  v.  Hall,  23  S.  Car.  388.  will  serve  the  same   purposes  which 

1.  Pate  V,  Pate,  6  Mo.  App.  51;  Kerr  would  be  accomplished  by  a  motion  to 
V.  Kerr,  3  Lea  (Tenn.)  227;  Ray  v,  dismiss  before  judgment."  Ryan  v. 
Boyd,  96  Ga.  808.  Fulghum,  96  Ga.  234. 

Question  Forming  a  Katerial  Issue. —  Before  Beferee. — A  motion  to  dismiss 

But  a  question  which  forms  a  material  for  that  cause  may  be   granted   by  a 

issue,  as  of  the  plaintifif*s  interest,  will  referee.     Coffin  v,  Reynolds,  37  N.  Y. 

not  be  determined  by  a  summary  ap-  640. 

plication  for  the  dismissal  of  a  com-  At  Trial  Term. — In  Georgia  the  mo- 
plaint  based  upon  affidavits.  Fink  v,  tion  to  dismiss  an  equitable  petition  of 
Manhattan  R.  Co.,  15 Daly  (N.  Y.) 479.  the  plaintiff  for  want  of  a  cause   of 

After  Extinguishment.  —  And  of  action  may  be  made  at  the  trial  term- 
course  the  rule  stated  in  the  text  ap-  Ryan  v,  Fulghum,  96  Ga.  234. 
plies  where  the  cause  of  action  is  ex-  4.  Cole  v.  Thbrnburg,  4  Colo.  App. 
tinguished  after  the  suit   is  brought.  95;  McVea  v.  State  (Tex.  Crim.  App. 
Cloud  V.  Hamilton,  3  Yerg.  (Tenn.) 82.  1894),  28  S.  W.  Rep.  469;  Morrow  v. 

One  Good    Cause.  —  But   where    the  Malone, '5  Sneed (Tenn.)  642;  German 

pleading  of  the  plaintiff  contains  one  American  Ins.   Co.   v,   Etheridge  (N. 

good  cause  it  cannot  be  dismissed,  al-  Mex.  1895),  41  Pac.  Rep.  535. 

though   it  contain   another  which   is  Interplea. — In  Missouri  a  motion  to 

fatally  defective.  Buchanan  v.  Bilger,  dismiss  an  interplea  properly  filed  for 

64  Tex.  590;  Tuomey  v.  O'Reilly,  3  failure  to  serve  a  notice  of  filing  is 
Misc.  Rep.  (N.  Y.  C.  PI.)  302.  addressed    to    the   discretion    of    the 

By  Codefendant. — Nor  will  a  com-  court.  Brownell,  etc.,  Car  Co.  v.  Bar- 
plaint  be  dismissed  because  it  fails  to  nard,  116  Mo.  667. 
state  a  cause  of  action  against  a  co-  In  the  New  York  Surrogate's  Court 
defendant  if  it  is  sufficient  as  to  the  a  motion  to  dismiss  a  complaint  on 
moving  defendant.  Austin,  etc.,  Mfg.  the  ground  that  the  plaintiff  had  failed 
Co.  V,  Heiser  (S.  Dak.  1894),  61  N.  W.  to  comply  with  the  provisions  of  N.Y. 
Rep.  445.  Code   Civ.  Pro.,  §  2653a,  in  that  the 

On  Joint  Demurrer  to  a  complaint  it  is  complaint  had  not  been  filed  with  the 

error  to  dismiss  the  action  as  to  both  clerk  of  the  court, will  not  be  sustained, 

defendants  where  the  demurrer  is  not  as    the    filing    is    not    jurisdictional, 

well  taken  as  to -one  of  them.      Wood  Johnson  v.  Cochrane,  91  Hun  (N.  Y.) 

V.  Olney,  7  Nev.  109.  165. 

2.  Wilson  V,  Lawrence,  8  Hun  (N.  In  Ohio  a  motion  to  dismiss  a  peti- 
Y.)  593.  tion  was  held  appropriate: 

8.  Ryan   v,    Fulghum.  96  Ga.  234;  i.  Where   the    petition   did  not  set 

Weathers   v,    McFarland   (Ga.    1895),  forth  the  name  of  the  county  in  which 

22  S.  E.  Rep.  988;  Latham  v,  Kolb,  76  the  suit  was  brought,  but  was  entitled 

Ga.  291;  Maddoxt^.  Randolph  County,  simply   "Superior   Court   of    Cincin- 

65  Ga.  216;  Kennerty  v,  Etiwan  Phos-  nati." 

phate  Co.,  17  S.  Car.  411;  Tooker  v,  2.  Where  it  did  not  contain  in  the 
Arnouz,  76  N.  Y.  397;  Moss  v,  Witte-  caption  the  names  of  the  parties  plain- 
man,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  81.  tiff  and  defendant. 
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quired  by  statute ;  ^  but  not  for  f aiiore  to  file  interrogatories  in 
an  attachment  suit,'  oor  for  failure  to  fiie  with  a  petition  docu- 
ments  properly  annexed  to  it' 

MiUtifarioafneii. — A  bill  in  equity  may  also  be  dismissed  for  mul- 
tifarious4iess.^ 

MiMeUuMoos  Dofeoti. — A  supplemental  bill  will  be  dismissed  be- 
cause filed  without  permission  ;  ^  but  a  complaint  cannot  be  dis- 
missed for  failure  to  state  separately  several  causes  of  action,^ 
nor  for  inconsistency  and  improper  cumulation  of  causes  of  ac- 
tion,^ nor  for  generality  of  allegations,^  nor  because  the  alleged 


3.  Where  such  names  -were  not  fol- 
lowed by  th«  word  **  petition." 

4.  Where  a  Ivgal  petition  was  not 
filed  according  to  the  code.  Black  weU 
9.  Montfpomery,  i  Ha-ndT  (Ohio)  40. 

Loit  BUI.— Where  a  bill  in  equity 
has  disappeared  from  the  files  of  the 
court  the  suit  will  be  dismissed  unless 
proper  «tibstitation  is  made.  Glover 
r«  Rainey,  t  Ala.  727. 

DkmiMal  «f  latnrlea  for  Want  of  Ko- 
lioe. — A  motion  to  dismiss  an  inter- 
p)ea  in  an  attachment  suit  because  of 
the  failure  of  tbe  interpleader  to  give 
cMtioeof  its  filing  within  the  time  pre- 
scribed by  the  rules  of  the  trial  conrt 
is  addressed  to  tbe  discretion  of  the 
court,  and  unless  an  abuse  of  power  is 
shown  its  ruling  will  not  be  reversed 
on  appeal.  Brownell,  etc., Car  Co.  v« 
Barnard.  it6  Mo.  667. 

1.  Wilson  r.  Macklin,  7  Neb.  50- 

2.  McNamara    v.     Ellis,    14     Ind. 

51*. 

t.  Hewitt  V,  Willianrs,  47  La.  Ann. 

741;  Hannibal,  etc.,  R.  Co.  r.  Knud- 
son,  63  Mo.  569. 

ZhFsntiial  Dindsnl. — Iti  such  cases 
the  defendant  has  a  right  to  demand 
their  production,  and  on  failure  of  tbe 
plaintiff  to  produce  them  accordingly 
tbe  suit  may  be  dismissed.  Hewitt  v» 
WMltaras,  47  La.  Ann.  746;  Smith  r. 
Blunt,  2  La.  ija;  Police  Jury  v.  Ma- 
houdeau,  27  La.  Ann.  2241  Lamorere 
V,  Cox,  32  La.  Ann.  1046. 

Delay  in  Fllimg  Awonnt. — In  Jtfissis- 
sippi  it  is  erroneous  to  dismiss  an  ac- 
tion on  account  because  an  itemized 
account  was  not  filed  until  two  days 
after  the  writ  was  issued.  Bryant  v. 
Harris  Lumber  Co.,  70  Miss.  683. 

4.  Chew  V.  Baltimore  Bank,  14  Md. 
299;  Tartar  r.  Gibbs,  24  Md.  323: 
Gibbs  V.  Clagen.  2  GIH  &  J.  (Md.) 
14;  Price  V,  Anderson,  i  Y.  &  Coll. 
441;  Gvry  w.  Tamienwald,  r8  Ohio 
481;   State   -«.   Elfis,  10  Obio    456; 


Ogden  V.  Moore,  95  Mich,  290;  Baker 
V.  Rinehard,  11  W.  Va.  23S;  Oliver 
V.  Piatt,  3  How.  (U.  S)  335.  See  also 
article  Mvltifariou^nilSS. 

Btzosg  Case  Jteqaind. — The  court  will 
not  dismiss  a  bill  at  tbe  bearing  for 
multifariousness  unless  iheoosrt  is  so 
embarrassed  by  <he  defect  that  u  can- 
not administer  appropriate  relief.  Aii- 
nin  V.  Annin,  24  N.  J.  £q.  184. 

Partial  BaU«t>-A  multifarious  bill 
cannot  be  made  the  foundation  of  par- 
tial relief.  Mcintosh  v,  Alexander,  j6 
Ala.  89. 

Of  Entars  filL— The  dismissal  for 
multifariousness  must  be  of  tbe  entire 
bill.  AVbite  v,  White,  5  GUI  ^Md.) 
359;  Gibbs  V.  Cla^ett,  s  Gill  &  J. 
(Md.)  14;  Boyd  v.  Hoyt,  5  Paige  (N. 
Y.)  65. 

Of  Part  of  Dsiuda&tL—But  the  com- 
plainant may  on  the  sustaining  of  a 
demurrer  for  saultifariousaess  dismiss 
tbose  defendants  whose  joinder  cre- 
ated the  objection.  Johnson  ST.  Brown, 
2  Humph,  jflena.)  327. 

Striking  Out  Xaltifaxions  Jbtter.— 
Where  the  court  proceeds  to  strike 
out  multifarious  matter  the  bill  maj 
still  be  dismissed  without  prejiidice  if 
only  a  mere  skeleton  remains,  al- 
though a  statute  allows  the  bill  to  be 
retained  for  amendments  at  discre- 
tion. Deaderick  zl  Wilsoa«  8  Baat. 
(Tenn.)  109. 

«.  Eager  v.  Price,  2  Paige  <N-  Y.) 
333;  Barrlclo  v.  Trenton  Mat.  ll,  etc, 
Ins.  Co.,  13  'N.  J.  Eo.  15$. 

6.  Watson  v.  San  Francisco,  etc.,  R. 
Co.,  50  Cal.  523;  Koons  v,  Williamson, 
90  Ind.  599.  See  also  article  Cotnrrs, 
Pahagraphs,   and  Ssbarate  ^Tari^ 

MENTS,  vol.  5,  p.  302. 

7.  Durbrldgev.  Crawlej«43La  Aon. 
504. 

B]uscb  r.  Diepenbroclc,  20  Mo. 
$68 ;  Waiceson  Coal,  etc.,  Ca.  s.  Drives, 
9  Wash.  177. 
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ground  of  action  is  against  public  policy,*  nor  because  a  pleading 
is  not  verified  or  signed  as  required  by  law.* 

Honsnita. — A  nonsuit  cannot  be  had  at  law  for  the  defective  state- 
ment of  a  cause  of  action  in  the  declaration,*  nor  generally  for 
defects  on  the  face  of  the  pleadings,'*  as  these  may  be  taken  ad- 
vantage of  by  demurrer,*  unless  a  statute  expressly  provides  for 
nonsuit,*  as  it  does  in  some  of  the  states.^ 

(lo)  Unauthorized  Suit. — An  unauthorized  suit  may  of  course 
be  dismissed  on  motion  of  the  defendant,®  or  in  a  commonlaw 

1.  Watson  V,  San  Francisco,  etc.,  R.  6.  Anderson  v.  Pollard,  62  Ga.  46. 

Co.,  50  Cal.  523.  7.  Sontii  CaroUna. — Bowden  v,  Win- 

8.  Fritz  V.  Barnes,  6  Heb.  435.    See  smith,  11  S.  Car.  409;  Martin  v.  Mitch- 

also  article  Verification.  ell,  Harp.  (S.  Car.)  445;  Frost  v.  Mar- 

A  BiU  of  Beylew  may,  however,  be  shall,  2  Brev.  (S.,  Car.)  114. 

dismissed  for  lack  of  verification.  San-  In  Sonth  Carolina  a  motion  to  oon- 

ford  V,  Haines,  71  Mich.  116;  Dodge  v.  suit  the  plaintiff  foecaase  the  trespass 

Northrop,  85  Mich.  243.  was  laid  in  the  declaration  on  a  day 

3.  Cook  V.  Morris,  66  Conn,  rsy;  previousto  that  on  which  it  was  proved. 
Smith  V.  Abbott,  40  Me.  442;  Kelly  v,  where  both  were  before  the  issuing  of 
Kelly,  3  Barb.  (N.  Y.)4I9;  Commercial  the  writ,  was  not  regarded  as  proper. 
Bank  v.  Pfeiffer,  22  Hun  (N.  Y.)  327;  Degraffinreid  er.  Mitchell.  Harp.  (S. 
Van  Vechten  v.  Graves.  4  Johns.   (N.  Car.)  437- 

Y.)  404;  Sa£ford  v,  Stevens,  a  Wend.  Im  Punnijlraiiia,  under  the   Act  of 

(N.  Y.)  158.  March  11,  1836,  the  court  is  invested 

limitation  of  tlM  Prindplo. — The  rule  with  the  power  of  nonsuiting  wherever 
stated  in  the  text  is  limited  to  cases  the  plaintiff  has  no  cause  in  point  of 
where  a  motion  in  arrest  will  raise  the  law,  although  the  defect  appears  on  the 
same  question  as  the  one  presented  at  face  of  the  pleading.  Stanly  v,  South- 
ihe  trial.  Accordingly,  in  assumpsit,  wood,  4  Phiia.  (Pa.)  291. 
where  the  declaration  concluded  with  In  Ooorgia,  after  demurrer  sustained 
the  usual  allegation  of  a  promise  to  to  plaintiff's  declaration  or  amended 
pay  when  requested,  and  the  case  pre-  declaration,  a  judgment  for  a  nonsuit 
sented  at  the  trial  was  such  as  to  is  proper.  Exposition  Cotton  Mills  v, 
render  an  express  promise  essential  to  Western,  etc,  R.  Co.,  83  Ga.  441;  not  a 
the  plaintiff's  right  of  action,  but  no  direction  of  verdict  for  defendant,  Ex- 
promise  was  proved;  it  was  held  that  position  Cotton  Mills  v.  Western,  etc.. 
the  circuit  judge  did  right  in  ordering  R.  Co.,  83  Ga.  441. 
a  nonsuit,  for  after  verdict  in  favor  of  In  Mains  it  is  expressly  provided  by 
the  plaintiff  the  promise  alleged  would  Rev.  Stat.,  c.  104,  §  ai,  that  if  the  de- 
be  presumed  to  have  been  an  express  manded  premises  in  a  real  action  are 
one.  Gregory  v.  Mack,  3  Hill  (N.  Y.)  not  clearly  described  in  thedeclaration» 
380.  the  court  may  direct  a  nonsuit.     Ram-^ 

After  Domnmr  Snstained. — A  plaintiff  sey  v.  O'Leary,  61  Me.  366. 

cannot  be  forced  to  take  a  nonsuit  after  8.  Magnolia,  etc.,  Fruit  Cannery  'V^ 

demurrer  sustained   to  his   pleading.  Guerne  (Cal.   1892),  31  Pac.  Rep.  363; 

Comstock  V.  Davis,  51  Mo.  569*  Frye  v»  Calhoun  County,  14  111.   132; 

4.  Smith  V,  Piermont.  31  N.  H.  343.  Town  v.  Green,  32  Kan.  148;  Dove  v. 
Hart  V.  Chesley,  18  N.  H.  373;  Gibbs  Martin,  23  Miss.  586;  Keith  t'.  Wilson, 
V.  Judge  of  Superior  Ct.,  53  Mich.  496.  6M0. 435;  Dorsheimerv.  Roorback,  x8 

Yarianoe. — Nor  will  a  nonsuit  be  al-  N.  J.  £q.  438;  Robbins  v.  Wells,  26  How. 

lowed  for  a  material  variance  between  Pr.   (N.  Y.  Super.  Ct.)  15;  Clarke  v, 

the  writ  and  the  declaration.  Schoon-  Rice,  15  R.   I.  132;  Redfield  v.  U.  S., 

hoven  v,  Gott,  20  III.  46.  27  Ct.  of  CI.  473:  Missouri  v.  Luce,  62 

Cvrablo  by  Ytrdiet.— Any  defect  in  Fed.  Rep.  417;  Guy  v.  Guy,  2  Beav. 

pleading  which  is  curable  by  verdict  460.     See  article    Bills    in    Equity, 

is  not  ground  for  nonsuit.    Jersey  Co.  vol.  3,  p.  372. 

V.  Halsey,  5  N.  J.  L.  864.  In  Vame  of  0nardian. — As  where  a 

5.  Sutton  V.  Snohomish,  11  Wash,  suit  is  brought  in  the  name  of  a  guar- 
94;  Smith  V.  Piermont,  yi  N.  H.  343.  dian  instead  of  his  infant  ward,  it  will 
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case  a  nonsuit  may  be  taken.^ 

(ii)  Bankruptcy  of  Plaintiff. — Where  the  plaintiff  becomes 
bankrupt  his  suit  will  ordinarily  be  dismissed  unless  he  procures 
his  assignees  to  be  made  parties.' 

(12)  Another  Suit  Pending^  or  Res  Adjudicata, — An  action  may 
be  dismissed  or  discontinued  because  another  proceeding  is  pend- 
ing between  the  same  parties  involving  the  same  issues,'  or 
unless  the  first  suit  is  discontinued  and  the  discontinuance 
properly  pleaded  in  answer  to  the  plea,^  or  where  the  same  issues 
have  already  been  adjudicated  in  another  suit  between  the  same 

parties.*    See  article  Another  Suit  Pending,  vol.  i,  p.  750. 

be  dismissed.     Fox  v.  Minor,  32  Cal.  Great  Western  Tel.  Co.,  3s  111.  App. 

III.  2S4. 

Improper  tebttitiition  of  Guardian  of  Louisiana,  —  Adams    v.    Lewis,   7 

Lvaatio. — But  an  erroneous  order  sub-  Martin  N.  S.  (La.)  406. 

stituting  a  guardian  of  the  person  and  Massachusttts.  —  Kimball     v.     St. 

property  of  a   plaintiff  who  became  Louis,  etc.,  R.  Co.,  157  Mass.  7. 

insane  after  the  institution  of  the  suit  Michigan, — Gruler  v,  McRoberts,48 

will  not  authorize  dismissal.     Dixon  Mich.  316. 

V.  Cardozo,  106  Cal.  506.  Minnesota, — Thornton   v,  Webb,  13 

Suit  bj  Wifi0. — In   Louisiana  where  Minn.  498. 

there    is   no    evidence  that  the   bus-  Missouri. — Warder    v,    Henry,   117 

band  has  authorized  his  wife  to  sue.  Mo.  530. 

and   there   is   no  appearance   on   his  New  Jersey, — Hixon  v.  Schooley,  26 

part  personally  or  by  his  attorney,  the  N.  J.  L.  461;  Conover  v,  Conover,  i 

suit   must   be   dismissed.     Lacour   v,  N.  J.  Eq.  403. 

Dellamarre,  2  La.  Ann.  140.  New  York, — Danvers  v,  Dorrity,  14 

1.  Miller   v.  East  School   Dist.,  26  Abb.    Pr.   (N.  Y.    Supreme   Ct.)  206; 

Conn.  521.  Averill  v.  Patterson,  zo  N.  Y.  500. 

Infaaey. — The   question  of    infancy  West  Virginia, — Anderson  v.   Pier- 
must  be  raised  by  plea  in  abatement  cy.  20  W.  Va.  322. 
under    common-law  .practice.     Sche-  United  States, — Stout  v.  Lye,  103  U. 
merhorn  v,  Jenkins,  7  Johns.  (N.  Y.)  S.  66;  Red6eld  v,  U.  S.,  27  Ct.  of  CI., 

573.  473. 

%.  Wheeler  v,  Malins,  4  Madd.  171;        England, — Lambert  v.  Turner,  i  N. 

Monteith    v,   Taylor,   9  Ves.    Jr.  6r6;  R.  12. 

Ballin  v,  Ferst.  55  Ga.  346.  Aftsr    RefBrenoo  to   Kastor. — Where 

How  Objoetion  Baisod. — But  it  should  the  defendant  pleads  a  former  decree 

be  pleaded  as  a  defense  in  the  answer;  or  another  suit  pending  for  the  same 

and  unless  conceded  to  be  a  fact  by  the  cause,  and  the  plea  is  reported  true  by 

complainant,  the    motion    cannot   be  a  master,  he  cannot  have  the  plaintiflTs 

made  and  decided  before  the  hearing,  bill  dismissed,  but  must  bring  on  the 

Ballin  v,  Ferst,  55  Ga.  546.  cause  to  be  heard  upon  the  plea  and 

An  Assignment  in  Trust  for  creditors  master's. report  thereon,  and  the  plea 

made   by  the  plaintiff  in  accordance  must  be  argued  and  disposed  of  in  the 

with  the  statute  does  not  deprive  the  usual  form.     Hart  v.  Philips.  9  Paige 

defendant  of  his  remedy  of  dismissal.  (N.  Y.)  293. 

Pickering  v.  Cape  Town  R.  Co.,  L.  R.  4.  See  article  Another  Suit  Pexd- 

7  Eq.  224.  ING,  vol.  I,  p.  750. 

8.  Alabama. — Turnipseed  v.  Crook,        Withdrawal  of  Part  of  Claim.— The 

8  Ala.  897.  plaintiff  may  show,  in  response  to  such 
California, — Moore   v,    Hopkins,  83     a  plea,  that  a  portion  of  his  claim  de- 

Cal.  271;  Davenport  V.  Turpin,  43  Cal.  manded   by   the   pleading   was   witb- 

597.  drawn  or  dismissed.     Estes  v.  Faro- 

Georgia, — Taylor  v,  Pittman,  37  Ga.  ham,  11  Minn.  423. 

566.  5.  Barnett  v,  Kilbourne,  3  Cal.  327; 

Illinois, — Farwell  v.  Great  Western  Dick  v,  Gilmer,  4  La.  Ann.  520;  Klioe 

Tel.    Co.,  47   111.    App.  579;  Bates  v,  v.  Freret,  5  La.  Ann.  494:  Plymouth  v. 
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(13)  Want  of  Evidence — (a)  Konsnita — aa.  In  General — At  Common 
r. — The  right  of  the  trial  court  to  nonsuit  a  plaintiff  on  motion 
of  the  defendant  for  failure  of  proof,*  or  to  instruct  the  jury  to 
find  as  in  case  of  nonsuit,*  was  not  recognized  under  strict  com- 
mon-law practice,*  as  the  plaintiff  was  deemed  to  have  a  right  to 
a  trial  by  jury  of  the  issues  of  fact.* 

In  Kany  States  and  in  the  Federal  Coorte  the  foregoing  rule  still  obtains,^ 


Bladon,  2  Vern.  32;  Brown  v,  Lexing- 
ton, etc.,  R.  Co.,  13  N.  J.  £q.  191; 
Jaros  Hygienic  Underwear  Co.  v. 
Fleece  Hygienic  Underwear  Co..  65 
Fed.  Rep.  424. 

In  Chaneery  the  question  of  res 
adjudicata  is  not  appropriately  pre- 
sented by  a  motion  to  dismiss,  but  by 
demurrer  or  answer,  although  the 
practice  of  moving  to  dismiss  may  be 
tolerated.  Majors  v.  Majors,  58  Miss. 
806. 

1.  Colorado, — Corning  Tunnel  Co. 
V,  Pell,  4  Colo.  184. 

Massachusetts. — Mitchell  v.  New 
England  Marine  Ins.  Co.,  6  Pick. 
(Mass.)  117. 

Michigan, — Cahill  v,  Kalamazoo 
Mut.  Ins.  Co.,  2  Dougl.  (Mich.)  124. 

North  Carolina, — Dickey  v.  John- 
son, 13  Ired.  (N.  Car.)  450. 

Pennsylvania. — Irving    v,    Taggart, 

1  S.  &  R.  (Pa.)  360;  Lyon  v,  Daniels, 
14  Pa.  St.  197. 

Rhode  Island, — Wheeler  v.  Schroe- 

der,  4  R-  I-  383- 

South  Carolina, — Rogers  v.  Madden, 

2  Bailey  (S.  Cai.)  321. 

Texas, — Huston   v.    Berry,   3    Tex. 

335. 

England. — Dewar  v,   Purday,  4  N. 

&  M.  633. 

"  It  would  seem  that  the  practice  in 
England,  under  the  common  law,  as 
well  as  since  the  more  modern  stat- 
utes, has  been  perhaps  more  liberal 
in  favor  of  allowing  nonsuits  to  plain- 
tiffs as  matter  of  right  than  is  pre- 
scribed in  this  country.  According  to 
the  practice  there,  as  appears  by  the 
decisions  of  their  courts,  a  plaintiff 
could  not  be  nonsuited  on  the  trial 
against  his  assent,  but  might  insist,  as 
matter  of  rights  on  the  cause  going  to 
the  jury,  and  thus  take  his  chance  of 
a  verdict."  Washburn  v,  Allen,  77 
Me.  347;  Dewar  v,  Purday,  4  N.  &  M. 
633. 

8.  Marshal]  v,  Wolfe.  11  Mo.  608. 

8.  See  the  authorities  cited  in  the 
two  preceding  notes. 

4.  Wells  V,  Gaty,  8  Mo.  681.   See  for 


an  historical  review  of  this  subject 
article  Directing  Verdict,  ante,  p. 
667. 

The  Proper  Practice  Was^  where  the 
plaintiff  failed  to  make  out  a  case,  for 
the  court  to  direct  him  to  be  called. 
Smith  V,  Crane.  12  Vt.  487;  Thweat 
V,  Finch,  i  Wash.  (Va.)  217;  where- 
upon he  might  voluntarily  submit  to 
a  nonsuit  according  to  the  usual 
practice.  Smith  v.  Crane,  12  Vt. 
487:  Washburn  v.  Allen,  77  Me. 
344;  Murphy  v,  Donlan,  5  B.  &  C. 
178,  II  E.  C.  L.  194;  or  withdraw  a 
juror  and  take  a  discontinuance  or  a 
nonsuit,  Wolcott  v,  Studebaker,  34 
Fed.  Rep.  8;  People  v.  New  York.  8 
Cow.  (N.  Y.)  127;  or  he  might  refuse 
to  take  a  nonsuit,  and  require  the 
cause  to  be  sent  to  the  jury,  Smith  v. 
Crane,  12  Vt.  487.  And  the  case  may 
be  submitted  to  the  jury  subject  to 
leave  to  enter  a  nonsuit  and  to  the 
rule  absolute  after  verdict  for  defend- 
ant. Levy  V,  Green,  1  El.  &  El.  969, 
102  E.  C.  L.  969:  Giblin  v.  M'Mullen, 
21  L.  T.  N.  S.  214. 

Withdrawal  of  Juror.— But  a  nonsuit 
cannot  be  granted  merely  because  a 
juror  has  been  withdrawn.  Planer  v. 
Smith,  40  Wis.  31. 

In  England.— The  term  •'nonsuit" 
In  the  9  and  10  Vict.,  c.  95.  has  the 
same  meaning  as  in  ordinary  legal 
proceedings,  and  consequently  the 
county  court  judge  was  held  not  to 
have  the  power  under  the  statute  to 
direct  a  nonsuit  against  the  will  of 
the  plaintiff.  Stancliffe  v,  Clarke,  7 
Exch.  439. 

In  English  practice  an  application 
for  nonsuit  could  not  be  granted  in 
the  Exchequer  Chamber  upon  a  valid 
legal  objection  taken  at  the  trial,  un- 
less leave  to  enter  the  nonsuit  was  re- 
served at  the  trial.  Mathews  v.  Smith, 
2  Y.  &  J.  426. 

5.  Alabama, — Hunt  v.  Stewart,  7 
Ala.  525:  Smith  v,  Seaton.  Minor 
(Ala.)  75;  Saunders  z'.  Coffin,  16  Ala. 
421;  Cummings  t/.  Edmonson,  5  Port. 
(Ala.)  145. 
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Rep.  243. 

Disagreoment     of    Jury.  —  And  of 
course   a  oonsnit  cannot  be  eotereo 


Ib  Aiabama.  —  Rev.  Code.  §  267S, 
which  requires  a  noosuit  to  be  entered 
against  a  plaintiff  recovering  lesstbao 
6fty  dollars  unless  he  noakes  the  pre- 


and  the  granting  of  an  involuntary  nonsuit  is  considered  a  vio- 
lation of  the  plaintiff's  constitutional  right  to  a  trial  by  jury.^ 

Arizona. — Bryan  v.  Pinney  (Arizona  be  contrary  to  the  charge."  Smith  t. 
1889),  21  Pac.  Rep.  332.  Seaton,  Minor  (Ala.)  75. 

Arkansas, — Carr  v.  Grain,  7  Ark.  Indiana. — "  Our  procedure  and  prac- 
249;  Martin  v.  Webb,  5  Ark.  74;  Ringo  tice  do  not  recognize  the  right  of  ade- 
V,  Field,  6  Ark.  43;  Catlett  v,  St.  fendant  to  require  the  withdrawal  of 
Louis,  etc..  R^  Co.,  57  Ark.  461;  State  a  case  from  the  jury  by  a  motion  tora 
V,  Roper,  8  Ark.  491;  Pagan  v.  Faulk-  nonsuit."  Diamond  Block  Coal  Cu.:. 
ner,  5  Ark.  161;  Hill  v,  Rucker,  14  Edmonson  (I nd.  App.  1S96),  43  N.  L 
Ark.  706 

District  of  Columbia, — Jackson  v. 
Merritt.  21  D.  C.  276. 

Illinois, — Amos  v,  Sinnott,  5  111.  440;  against  the  will  of  the  plaintiff  merelT 
Rankin  v,  Curtenius,  12  III.  334.  because  the  jury  do  not  agree.  Dewar 

Indiana, —Booe  v,  Dairs,  5  Blackf.     v,  Purday,  4  N.  &  M.  633. 
(Ind.)  115;   Williams  v.  Port,  9  Ind.         1.  TenneMae.  —  Bacon  v.  Parker.: 
551;  Diamond  Block  Coal  Co.  v.  £d-    Overt.  (Tenn.)  55;  Littlejohn  r.  Few- 
monson    (Ind.  App.    1896),  43  M.    £.     ler,  5  Coldw.  (Tenn.)  288;  Humrr  r. 
Rep.  242.  Sevier,  7  Yerg.  (Tenn.)  134;  Scruggs 

Aa/»^<i/.-— Case  9.  Hannahs,  2  Kan.  v,  Brackin,  4  Yerg.  (Tenn.)  52S.  But 
490.  the  practice  in   this  state  allows  the 

Missouri, — Wells  z'.  Gaty,  8M0.  681;  same  thing  to  be  accomplished  bv  a 
St.  Louis  Floating  Dock  Ins.  Co.  v,  demurrer  to  the  evidence.  See  arti- 
Soulard,  8  Mo.  665;  Clark  v.  Steam-  cie  Demurrer  to  Evidence,  ^^/,  p 
boat  Mound  City,  9  Mo.  146;  Perrin  tf,  438. 
Wilson,  9  Mo.  148;  McDermott  v, 
Doyle,  II  Mo.  443;  Blarshall  v,  Wolfe, 
II  Mo.  608;  Martin  v,  Henley,  13  Mo. 
312;  Fortier  v.  Ball,  43  Mo.  23. 

Nebraska, — Zittle  v,  Schlesinger,  46  scribed  affidavit,  extends  to  every  seii 
Neb.  844.  on  a  moneyed  demand^  which  term  em- 

New  Mexico, — Herrera  9.  Cha.ves,  2  braces  every  demand  arising  out  cf 
N.  Mex.  86;  Montoya  v,  Donohoe,  2  contracts  express  or  implied  whKh 
N.  Mex.  220. 

Tennessee,  —  Bacon  v.  Parker,  2 
Overt.  (Tenn. )25 5;  Scruggs  v,  Brackin, 
4  Yerg.  (Tenn.)  528;  Hunter  v.  Sevier, 
7  Yerg.  (Tenn.)  134;  Littlejohn  v. 
Fowler,  5  Coldw.  (Tenn.)  288. 

Vermont. — Smith  v.  Crane,  12    Vt. 

487. 

Virginia. — Thweat  v.  Finch,  i  Wash. 
<Va.)  217;  Wroc  v.  Washington,  i 
Wash.  (Va.)  357» 

l/nited  States.-^D*Wo\f  V.  Rabaod»  I 
Pet.  (U.  S.)  476;  Crane  v.  Morris,  6 
Pet,  (U.  S.)  598:  Elmore  v,  Grymes,  1 
Pet.  (U.  S.)  469;  Boucicault  v.  Fox,  5 

Blatchf.  (U.  S.)  87;  Silsby  v.  Footc.  14  suit  cannot  be  entered  against  a  pla-p- 
How.  (U.  S.)  222;  Castle  v,  Bnllard,  23  tiff  who  has  taken  proper  issue  on  a^' 
How.  (U.  S.)  183;  Oscanyao  v.  Win-  the  pleas,  Hudson  r.  Strickland,  4i 
Chester  Repeating  Arms  Co.,  103  U.  S.  Miss.  591;  Ewing  v.  Glidwell,  3  How. 
a6i.  (Miss.)  332;    although  it  may  be  tcr 

*•  li  the  plaintiff  appears,  refuses  to  plaintiff's  failure  to  perfect  the  plea<i- 
submit  to  nonsuit,  and  insists  that  the  ings,  Kain  v.  May,  s  Smed.  &  M. 
jury  shall  render  a  verdict,  the  court    (Miss.)  368. 

has  no  power  to  direct  a  nonsuit,  and  In  Ohio,  section  4  of  the  .%ct  ci 
cannot  enforce  its  opinion  otherwise  April  12,  1858,  to  relieve  the  district 
than  by  instructions  to  the  jury,  and  courts,  etc.,  which  gives  the  righi  w 
by  awarding  a  new  trial  if  the  verdict    either  party  to  except  to  theopioioa 
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from  their  nature  enable  the  plamdff 
to  make  affidavit  that  the  amount  sad 
for  is  actually  due.  Mills  v.  Long,  5^ 
Ala.  458. 

In  Arkansas  the  practice  is  for  tbe 
court  sitting  as  a  jury,  or  the  jury  or- 
der instructions  from  the  court,  to  find 
as  in  case  of  nonsuit.  Hill  v.  Rucker, 
14  Ark.  706;  Fagan  r.  Faulkner,  $ 
Ark.  161;  Cocke  v.  Brogan,  5  Art 
694;  Palmer  v.  Ashley.  3  Ark.  75- 
Compare  Goodrich  v,  Fritz,  4  Ark. 
525;  and  see  Carr  v.  Crain,  7  .Ark.  wo; 
State  V,  Roper,  8  Ark.  493. 

la    Hiniaatppi  an  involuntary  oca- 


iBVtttnBlaij  IfltniBation  DISMISSAL.  oa  XaMm  ef  Putr. 

The  correct  remedy  in  these  states  is  said  to  t>e  "  that  the 
court  instfuct  the  jury  that  if  the  evideace  has  not  proven  a  mat- 
ter necessary  to  be  proven,  they  must  find  for  the  defendant."  ^ 

FievBkliBg  Bile. — The  more  numerous  authorities  and  better  sup- 
ported rule  regard  the  English  practice  as  wholly  obsolete,  and 
hold  that  vkere  it  is  clear  as  a  matter  of  law  that  the  action 
will  not  lie,  the  judge  at  7iisi  prius  may  nonsuit  the  plaintiff* 

of  the  conrt  on  a  motion  ro  direct  a  00c  follow  up-  a  nonsuit  with  a  direc- 

noxTsnit  and   to  arrest  the  testfmcmy  tion  to  the  jury  to  find  for  the  defend- 

from  the  jury,  does  not  by  implication  ant.      Wilcox  «.  Srag^^etary,    Wright 

repeal  or  modify  the  provision  in  sec-  (Ohio)  £^2Kk 


tion  572  of  the  code,  which  declares  SaforMBient  of  Hommit. — Where  the 
that  upon  the  trial  of  the  action,  \fi  all  court  orders  a  notiswit  and  the*  plain- 
cases  except  such  as  are  therein  tiff  refuses  to  subntic,  the  court  should 
specified,  the  decision  must  be  npon  enforce  the  order.  Bassett  v.  Baker, 
the  merits.  Under  the  act  first  above  Wright  (Ohio)  337. 
mentioned  the  court  is  authorized  in  a  Jury  Minnot  ff«Miut. — A  statute  aa- 
proper  case  to  arrest  the  testimony  thorizing  a  coore  to-  grant  a  jndgmcnt 
from  the  jury  and  render  judgment  c^f  nonsuit  does  not  authorize  the  jury 
for  the  defendant.  The  judgment  in  in  any  event  to  find  a  rerdict  to  that 
such  case  does  not  hare  the  effect  of  a  effect.  State  v.  Beem,  5  Blackf.  (Ind.) 
nonsuit  at  common  law,  hot,  vnder  the  223. 

proTtsfon  of  the  code  above  cited,  it  is  9.  CaK/ernim, — Ringgold  9.  Haves, 

a  decision  of  the  action  upon  the  met-  i  Cal.  115  ;  Butler  v.  Hyland,  89  Cal. 

its.  Stockstili  V,  Dayton,  etc.,  R.  Cow,  575  ;  Fox  v.  Sonlhem  Pac.  Co.,  95 Cal. 

24  Ohio  St.  S3.  234  ;  Warner  v.  Darrow,  91  Cal.  310 ; 

1.  Ringov.  Field,  6  Ark.  49.  Warren  v.  McGiI),  ro3  Cal.  153. 

Bjufvalmt  la  Mbanrft. — A    pererap-  Connecticut, — Naugatuck  R.  Co.  v. 

:ory  direction  to  the  jury  to  find  for  Waterbury  Button  Co.,  24  Conn.  468. 

.he  defendant  is  in  effect  the  grant  of  Deiawmre, — Croasdale   v.   Bright,  6 

anonsuitagainsr  the  plaintiff  and  mnst  Noust.  (Del.)  59;    Flanagan  v..  Wtl- 

be  treated  accordingly.     Mayer  v.  Cm-  miiigton,  4  Ho«st.  (Del.)  54ft. 

rothers,    14    Mont.    974.     See    article  Georgia, — Austin  v.  Raiford,  68  Ga. 

Directing  Verdict,  mnte,  pu  667.  ao6  ;  Tison  v  Yawn,  r5  Ga.  491. 

As  stated  by  the  United  States  Su-  Iowa, — Eddy    v.   Witsoo,   i  Greene 

preme  Conrt,  the  difference  between  (Iowa)  259. 

compulsory   nonsuit  and  directing  a  Kentuek^. — Shay  v.  Richmond,  etc., 

verdict  **is  rather  a  matter  of  form  Turnpike  Road  Co.,  i  Bush  (Ky.)  108; 

than  of  substance,  except  that  in  the  Barrett  v^  Meek,  Sneed  (Ky.>54. 

case  of  a  nonsuit  a  new  acticm  may  be  Maine, — Perley  v.  Little,  3  Me.  97  ; 

bronght,  whereas  in  the  case  of  a  ver-  Lyon  v.  Sibley,  32  Me.  577  ;  Cooper  v, 

diet  the  action  is  ended.  ^  Oscan3ran  v.  Waldron,  50  Me.  80. 

Winchester  Repeating'  Arms  Co.,  103  Mmssaehusetts, — Da\iis  v.  Fall  RiTer, 

U.  S.  264.  155  Mass.  96;  Atherton  v.  Brown,  14 

Ihdttd  flsta*  TitiTitariM. — ^Tbe  deci-  Mass.  153. 

sions  of  the  United  States  Supreme  Michigan, — Carvex  v,  Detroit,  etc, 

Coon  declaring  the  doctrine  stated  in  Plank  Road  Co^,  61  Mich.  592. 

the  text  are  not  considered  as  binding  Minnesota, — Potter    v.    Mellen,    36 

upon  the    territorial  covrts,  as    the  Minn.  122. 

question  is  one  ol  merely  local  prac-  Nedtraska. — Atchison,  etc.,  R.  Co.  v. 

tke  inrolving   no    federal    question.  Loree,   4   Neb.  450  ;  Missouri  Valley 

Bryan    v.  Pinney  (Arizona  1889),   21  Land   Cck   v.   Bvshnell,  11  Neb.    199; 

Pac.  RepL  332.     But  in  several  terri-  Mansy  9.  Hardy,  13  Neb.  37. 

tories  the  rule  in  the  United  States  Pfevmdm, — Bums  v.  Rodefer,  15  Nev. 

courts  has  been  fc^lo«wed.  Hole  v.  Van  59 ;  Cooper  9.    Pacific    Mut.    L.    Ins. 

Eps,  I   Dakota  207  ;  Hoy  v.  Smith,  2  Qo,y  7  Nev.  191. 

Wyoming    459;    Baxter   v.  Payne,  I  New    Niennfskire. — Bailey   9.    Kioi- 

Pin.  (Wis.)  501.  ball,  26  N.  H.  351 ;  Stickney  9,. 

VmUtt  OB  Knsttit. — ^Tbe  court  can-  ney,  2r  N.  H.  61. 
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although  the  objection  appears  oh  the  record,  and  might  be 
availed  of  by  the  defendant  by  a  motion  in  arrest  of  judgment,^ 
or  a  writ  of  error.* 

A  Proper  Caio  for  Konioit  ii  rrosentod  whenever  the  plaintiff  has  failed 
to  establish  by  his  evidence  even  ?i  prima  facie  proof  of  his  cause 
of  action,^  and  the  power  of  the  court  to  take  the  case  from 

New  Jersey. — Aycrigg  v.  New  York,  ing   a  question    of   law   had  always 

etc.,  R.  Co.,  30  N.  J.  L.  460;   Central  been   practiced  at  the    common  law, 

R.  Co.  V,  Moore,  24  N.  J.  L.  824.  and  was  familiarly  known  to  the  mea 

New  York, — Haring  v.   New  York,  who  framed  our  constitution ;  and  it 

etc. .  R.  Co.,  13  Barb.  (N.  Y.)  15;  Pratt  is  not  to  be  believed  that  they  meant, 

V*  Hull,  13  Johns.  (N.  Y.)  334  ;  Deyo  by  this  clause  in  the  constitutioo,  to 

V.  Ne^  York  Cent.  R.  Co.,  34  N.  Y.  9;  restrict  the  courts  and  the  legislaiare 

Wilds  V.  Hudson  River  R.  Co.,  24  N.  itself  in  relation  to  this  ancient  prac- 

Y.  430.  tice." 

North    Carolina, — Pescud    v.    Haw-  In    Penniylvania  a  nonsuit  may  be 

kins,    71    N.    Car.    299  ;    Wharton    v.  ordered.     The  court  said,  in  Munn  %. 

Currituck  Com'rs,  82  N.  Car.  II.  Pittsburgh,    40  Pa.    St.    371:    "The 

Ohio, — Ellis   V,   Ohio   L.   Ins.,  etc.,  court  then  was  right  in  holding  tbat 

Co.,  4  Ohio  St.  628.  there  was   no    evidence   sufficient  is 

Oregon, — Grant   v.    Baker,    12   Ore*  law  to  maintain  the  action,  and  in  ci- 

gon  329;  Herbert    v,  Dufur,  23  Ore-  recting  a  nonsuit.     The  complaint  that 

gon    462  ;  Anderson    v.    North    Pac.  the   constitutional  right    of    trial  by 

Lumber  Co.,  21  Oregon  281.  jury  has  been  violated  is  made  with* 

Pennsylvania, — Munn  v,  Pittsburgh,  out  due  consideration." 

40  Pa.  St.  371.  In  Oeorgia,  upon  a  motion  for  a  noo- 

Rhode  Island, — Payton  v,  Sherburne,  suit  on  the  ground  that  the  tesiimooy 

15  R.  I.  213.  does  not  support  the  action,  it  is  no 

South  Carolina, — Brown  v.  Frost,  2  violation  of  the  Act  of  1850,  which  in- 
Bay  (S.  Car.)  131 ;  Turnbull  v.  Riv-  hibits  the  judge  from  expressing  to 
ers,  3  McCord  (S.  Car.)  131 ;  Davis  v,  the  jury  his  opinion  upon  the  facts,  to 
Columbia,  etc.,  R.  Co.,  21  S.  Car.  say  whether  the  proof  is  or  is  not  scf- 
loi.  ficient  to  maintain  the  suit.    Perry  p. 

Texas, — Foster  v.  Wells,  4  Tex.  loi ;  Butt,  14  Ga.  699. 

West  V,  Bagby,  12  Tex.  34.  1.  Pescud  v,  Hawkins,  71  N.  Car. 

Wisconsin, — Gardinier   v,   Otis,    13  299;    Wharton   v.   Currituck  Com'rs, 

Wis.  460  ;  Woodward  v,  McReynolds,  etc.,  82  N.  Car.  15. 

I  Chand.  (Wis.)244.  2.  Pescud  v,  Hawkins,  71  N.  Car. 

In  Gonnaetiont  compulsory  nonsuits  299. 

are  allowed.     In  Naugatuck  R.  Co.  v,  Volnntary  Snbminion. — The  role  that 

Waterbury  Button  Co..  24  Conn.  478,  an    involuntary    nonsuit    cannot  be 

the  court  said  :     '*  The  clause  in  the  taken  against  the  plaintiff  is  practi- 

constitution   which  provides  that  the  cally  eluded  by  his  submission  to  a 

trial  by  jury  shall  remain    inviolate,  nonsuit  on  an  unfavorable  ruling  of 

presents  no  obstacle  to    this   legisla-  the   judge.      Pescud   v.  Hawkins,  :i 

tion    [authorizing   nonsuits].     Its  ob-  N.    Car.    299;  Wharton   v.   Curritnck 

ject  is  simply  to    preserve    the   jury  Com'rs,  82  N.  Car.  ii;  Graham  p.  Tate, 

trial  in  questions  of  fact,  and  it  does  77  N.  Car.  120. 

not  relate  to  questions  of  law  with  the  At  the  Mai. — Plaintiff  should  ukea 

court.     The  jury  have   nothing  to  do  nonsuit  at  the  trial  only  where  the  ac- 

with  the  relevancy  and  materiality  of  tion  of  the  court  precludes  him  froQ 

evidence,  or  with  inferences    of   law  recovery.     Hageman  v,  Moreland.  53 

from  facts  fully  established  or  not  de-  Mo.  86;  Layton  v,  Riney,  33  Mo.  87. 

nied.     H  all  the  facts   claimed  to  be  8.   California, — Ensminger  r.  Mcln- 

proved  by  the  evidence  of  the  plain-  tire,  23  Cal.  593;  Greer  v,  Tripp,  5& 

tiff   cannot,   if    true,   make   a    prima  Cal.  211. 

facie  QdiS^  for  him,  it  would  be  worse  Colorcuh, — Baker  v.  Hughes,  2  Colo, 

than  idle  to  proceed  further  with  the  79;  Tripp  v,  Fiske,  4  Colo.  24;  Cor- 

trial.  *  *  *  Besides,  this  mode  of  try-  ning  Tuooel  Co.  v.  Pell,  4  Colo.  i34: 
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on  Kotion  of  Party- 


the  jury  and  nonsuit  the  plaintiff  against  his  will  is  declared  to  be 

Murphy  v.  Cobb,  5  Colo.  281;  Murray  L.  263;  Gibbs  v,  Craig  (N.  J.  1896), 
V.  Denver,  etc.,  R.  Co.,  11  Colo.  124;  33  Atl.  Rep.  1052. 
Brasher  v.  Denver,  etc.,  R.  Co.,  12  New  York. — Albro  «/.  Rood,  24  Hun 
Colo.  384;  Behrens  v.  Kansas  Pac.  R.  (N.  Y.)  72;  Steves  v,  Oswego,  eic,  R. 
Co.,  5  Colo.  400;  Denver,  etc.,  R.  Co.  Co.,  iS  N.  Y.  422;  Wheaton  ».  New- 
V.  Fickard,  8  Colo.  174;  Schwenke  v,  combe,  48  N.  Y.  Super.  Ct.  215;  Dun- 
Union  Depot,  etc.,  Co.,  12  Colo.  341;  ham  v.  Troy  Union  R.  Co.,  i  Abb. 
Denver,  etc.,  R.  Co.  v,  Costes,  i  Colo.  App.  Dec.  (N.  Y.)  568;  Colt  v.   Sixth 


App.  336. 

Connecticut. — Naugatuck  R.  Co.  v, 
Waterbury  Button  Co.,  24  Conn.  468; 
O'Brien  v.  Miller,  60  Conn.  214. 


Ave.  R.  Co.,  49  N.  Y.  671;  Clemence 
V.  Auburn,  66  N.  Y.  334;  Thompson 
V,  Dickerson.  12  Barb.  (N.  Y.)  108; 
Phillips  V,  Wilpers,  2  Lans.  (N.  Y.> 


Georgia. — Akin  v.  Feagin,  90  Ga.  72;  389;  Bickettt'.  Taylor,  55  How.  Pr.  (N. 
Austin  f/.  Raiford,68  Ga.  206;  South-  Y.  Supreme  Ct.)  126;  Thompson  v. 
western  R.  Co.  v.  Millian,  62  Ga.  607;     Lumley,  50  How.   Pr.  (N.  Y.  C.  PI.) 


Gassaway  v.  Georgia  Southern  R. 
Co.,  69  Ga.  347;  Bell  v.  Western,  etc., 
R.  Co.,  70  Ga.  566;  Zettler  v,  Atlanta, 
66  Ga.  195;  Rogers  v.  Mariner,  30  Ga. 
515;  Radcn  v.  Georgia  R.  Co..  78  Ga. 
47;  Loveless  v.  Fowler,  79  Ga.  134; 
Savannah,  etc.,  R.  Co.  v.  Folks,  76 Ga. 


105;  Carl  V.  Ayers,  53  N.  Y.  14;  Stuart 
V.  Simpson,  i  Wend.  (N.  Y.)  376; 
Marx  V.  Manhattan  R.  Co.,  24  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  62. 

Ohio. — Fulton  v.  Bates,  I  West.  L.  J* 
(Ohio)  404. 

Oregon. — Tippin  i/.  Ward,  5  Oregon 


527;  Watson  V.  Georgia  Pac.  R.  Co.,  450;  Southwell  v.  Beezley,  5  Oregon 
81  Ga.  476;  Reid  v.  Central  R.,  etc.,  458;  Cogswell  t^.  Oregon,  etc.,  R.  Co., 
Co.,  81  Ga.  694;  Hayes  v.  Pittman,  66    6  Oregon  417. 


Ga.  257;  Etowah  Mfg.,  etc.,  Co.  v, 
Alford,  78  Ga.  345;  Levy  v,  Simmons, 
42  Ga.  53;  Greenfield  v.  Vason,  74  Ga. 
126;  Jones  V.  Georgia  Southern  R.  Co., 
66  Ga.  558;  Ocean  Steamship  Co.  v. 


Pennsylvania.  —  Heller  v.  Norths 
etc..  Branch  R.  Co.,  148  Pa.  St.  563; 
Holmes  v.  Tyson,  147  Pa.  St.  305; 
Smith  V,  Cohn,  170  Pa.  St.  132;  Ken- 
nedy V.  McCain,  146  Pa.  St.  63;  Char* 


Krauss,  62  Ga.  175;  Cox  v.  East  Ten-  tiers  Valley  Gas  Co.  v.  Lynch,  118  Pa. 

nessee,  etc.,  R.  Co.,68Ga.  446;  Blitch  St.  362. 

V.  Central  R.  Co.,  76  Ga.  333.  South    Carolina. — Slater    v.    South 

Idaho. — Simmons     v.    Cunningham  Carolina  R.  Co.,  29  S.  Car.  96;  Carter 

(Idaho,  1895),  39  Pac.  Rep.  1109.  v.  Columbia,  etc.,  R.  Co.,  19  S.  Car. 

Kentucky. — Louisville,  etc..  Canal  23;  Holley  v.  Walker,  7  S.  Car.  144; 
Co.  V.  Murphy,  9  Bush  (Ky.)  525;  Miller  v.  Bolt,  16  S.  Car.  636;  Boykin 
Parker  v.  Jenkins,  3  Bush  (Ky.)  587;  v.  Watts,  6  S.  Car.  83;  Maybin  v.  Co- 
Hanks  z'.  Roberts,  3  J.  J.  Marsh.  (Ky.)  lumbia,  etc.,  R.  Co.,  22  S.  Car.  587; 
298.  Bridger  v,  Asheville,  etc.,  R.  Co.,  25 

J/«t»^.— Webber  V.  School  Dist.  No.  S.  Car.  26:  Love  v.  Hadden,  3  Brev. 
9,  45  Me.  299;  Elwell  v.  Hacker,  86  (S.  Car.)  i;  TurnbuU  v.  Rivers,  3  Mc- 
Me.  416;  Sanford  v.  Emery,  2  Me.  5;  Cord  (S.  Car.)  131;  Parkerson  v,  Si- 
Banks  V.  Pike,  15  Me.  268;  Brown  v.  mons.  2  McMull.  (S.  Car.)  188;  Lylc9 
European,  etc.,  R  Co.,  58  Me.  389;  v.  Bolles,  8  S.  Car.  259. 
Morion  V.  Frankfort.  55  Me.  46;  Coop-  Virginia, — Wise  v.  Lamb,  9  Gratt. 

(Va.)307. 


er  V.  Waldron,  50  Me.  80. 

Massachusetts. — Wright  v.  Maiden, 
etc.,  R.  Co.. 4  Allen  (Mass.) 283;  Todd 
V.  Old  Colony,  etc..  R.  Co.,  7  Allen 
(Mass.)  207. 

Missouri. — Nolan  v.  Shickle,  3  Mo. 
App.  300. 

Nebraska. — Reynolds  v.  Burlington, 
etc.,  R.  Co.,  II  Neb.  187;  Burlington, 
etc.,  R.   Co.    V.  Wendl,    12   Neb.    76; 


Washington. — Comegysv.  American 
Lumber  Co.,  8  Wash.  661;  Easter  v. 
Hall,  12  Wash.  160. 

Wisconsin. — Bohan  v.  Milwaukee, 
etc.,  R.  Co.,  61  Wis.  396;  Gardinier  v. 
Otis,  13  Wis.  460;  Harrison  v.  Juneaa 
Bank,  17  Wis.  340;  Mock  v.  Erdmann, 
28  Wis.  113;  Hinman  v.  Hartford  F. 
Ins.  Co.,   36  Wis.  159;  McCandless  v. 


Manzv  v.  Hardy,  13  Neb.  36;   Buck-  Chicago,   etc.,   R.    Co.,   45  Wis.  365; 

ley  V,  Hook,  43  Neb.  552.  Achtenhagen  v.  Watertown,  18  Wis, 

New  Jersey. — Den  v.  Franklin,  5  N.  331;  Orton   v.    Noonan,   18  Wis.  447; 

J.  L.  982;  Fleming  v,  Freese,  26  N.  J.  Jackson  v.  Bellevicu,  30  Wis.  250. 
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inherent,^  since  questions  of  law  alone  arisen  of  wbich  the  judge 
is  the  sole  arbiter.* 

The  rule  apph'es  wherever  the  plaintiff's  case  is  wholly  wanting 

in  the  proof  of  any  material  fact  essential  to  complete  his  cause  of 
action,*  or  where  it  would  be  an  abuse  of  discretion  for  the  trial 
court  to  refuse  to  set  aside  a  verdict  found  for  the  plaintiff  upon 
the  case  made  by  his  evidence* — as  where  the  verdict  would  be 

In  Austin  v.  Raiford,  68  Ga.  ao6,  ters  of  administration,  a  failure  to  do 
tbc  court  said:  *'  We  woukl  not  be  un-  so  will  authorize  a  nonsuit.  Buck  v. 
derstood  as  holding  that,  where  even  Johnsoa,  67  Ga.  82. 
a/r{«ra/ars>case  is  made  inbehalf  of  TAiluitt  ttt  Ftoft&Ott  Iiiitruiisnt.  — 
the  plaintiff,  the  court  should  award  a  Where  it  was  sought  to  subject  a 
nonsuit  at  law  or  dismiss  a  biU  in  trust  estate  at  law  for  necessaries  fur- 
equity.  But  if  the  evidence  is  »uch  nished,  the  plaintiff  was  nonsuited  for 
that,  admitting  all  the  facts  prored  failure  to  introduce  the  instrument 
and  all  reasonable  deductions  from  creating  the  trust  or  to  account  for  its 
them  to  be  true,  the  plaintiff,  on  all  the  absence  and  supply  secondary  proof 
proof,  ought  not  to  recoTer,  then  the  of  its  contents.  Greenfield  v.  Vason, 
cause    should   be  nonsuited    or  dis-  74  Ga.  126. 

missed."  1.  Bishop  v.  Empire  Transp.  Co.,  37 
Ib  ^eotms&l  where  a  plaintiff  fails  N.  Y.  Super.  Ct.  12;  Pratt  v  Hull,  13 
to  show  a  good  title  in  those  through  Johns.  (N.  Y.)  334. 
whom  he  claims,  a  nonsuit  will  be  en-  9.  Bishop  v.  Empire  Transp.  Co.»  37 
tered.  Muhlenberg  v.  Drnckenmillery  N.  Y.  Super.  Ct.  ix 
103  Pa.  St.  631.  8.  Kohler  v. Wells,  26  Cal.  606;  Den- 
Proof  H«t  CemTlnoing. — In  order  to  ver  v.  Capelli,  4  Colo.  25;  Phelps  v. 
charge  a  defendant  in  an  action  for  Jenkins,  5  U).  48;  Johnson  v.  Smock, 
money  paid  for  the  purchase  of  stock  i  N.  J.  L.  125;  Grant  v.  Baker,  12 
on  his  account  and  by  his  order,  the  Oregon  329;  Frank  v.  Dunning,  38 
plaintiff  must  clearly  show  the  author-  Wis.  270;  Marion  County  v.  Clark,  94 
ity  under  which  he  acted,  and  prove  U.  S.  284;  Wheelton  v.  Hardisty,8  EL 
that  he  was  instructed  by  the  defend^  &  Bl.  262,  92  £.  C.  L.  262;  Ryder  v. 
ant  to  make  the  purchase;  and  where  WombweU,  L.  R.  4  Exch.  38. 
the  proof  was  so  defective  at  the  trial  Hotios  of  Protest. — Failure  to  show 
that  the  jury  would  have  been  com-  notice  of  protest  to  the  drawer  of  a 
pelled  to  ii^er  such  authority  from  doB^stic  bill  of  exchange  for  nonac- 
conversatzons  and  admissions  of  the  ceptance  or  nonpayment  or  to  account 
defendant  which  were  neither  explicit  for  the  failure  is  good  cause  for  non- 
nor  satisfactory,  the  plaintiffs  were  suit.  Clarke  v,  Castleman,  i  J.  J. 
nonsuited.     Ward    v.   Van   Duier.   2  Marsh.  (Ky.)  69. 

Hall  (N.  Y.)  162.  Faihirs  to  ProTS  tbo  CoUoquiuai  in  a 
Hovatioa.— A  nonsuit  was  properly  slander  suit  will  be  ground  for  non- 
awarded  where  suit  was  brought  on  a  suiting  the  plaintiff.  Ashbell  v,  Witt, 
contract,  and  tbc  evidence  for  the  2  Nott  &  M.  (S.  Car.)  364. 
plaintiff  showed  that  a  novation  had  4.  California, — Ringgold  v.  Haven, 
been  made,  a  new  contract  substituted  i  Cal.  108:  Dalryraple  ».  Hanson.  I 
for  the  original  one,  and  a  new  party  CaL  125:  Mateer  v.  Brown,  i  Cal. 
introduced.  Tucker  v.  Ball,  68  Ga.  221;  Ensminger  v.  Mclntire,  23  CaL 
814.  593;  Kohler  v.  Wells,  26  Cal.  606; 
Look  of  Privity.— Where  in  a  suit  on  Fox  v.  Southern  Pac.  R.  Co.,  95  Cal. 
a  contract  the  evidence  failed  to  show  234. 

any   privity   of  contract  between  the  Georgia.  —  Tison  v.   Yawn,    15   Ga. 

plaintiff  and  defendant,  a  nonsuit  was  491;  Long  v,  Lewis,  16  Ga.  154;  Rcn- 

properlv  granted.     Hall's  Safe,  etc.,  wick  v.  La  Grange   Bank,  29  Ga.  200; 

Co.  V.  Americus,  69  Ga.  746.  Prescoit  v,  Jones,  29  Ga.  58. 

Foreign  Administrator.— Where  a  for-  loioa, — Wiley  v.  Shoemak,  2  Greene 

eign  administrator  is  allowed  to  sue  (Iowa)  205;  Mason  «^.  Lewis,  i  Greene 

on  condition  of  filing  a  properly  au-  (Iowa)  494. 

thenticated  exemplification  of  his  let-  Maine, — Head   r.    Sleeper,   90  Me. 

938  Volume  VL 
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against   the  overwhelming    preponderance   of    adverse    proof.^ 

314;    Pray  v.    Garcelon,  17   Me.  145;  And  in  Haring  v.  New  York,  etc.. 

Cole  V,  Bodfish,  17  Me.  310;  Perley  v.  R.  Co.,  13  Barb.  (N.  Y.)  15,  the  court 

Little,  3  Me.  97;    Bragdon  v.  Apple-  said:  "  But  when,  upon  the  plaintiff's 

ton  Mut.  F.  Ins.  Co.,  42  Me.  259.  own  showing,  he  has  no  cause  of  ac- 

Massachusetts. — Denny  v.  Williams,  lion,  or  has  defeated  his  claim  by  his 
5  Allen  (Mass.)  i;  Mitchell  v.  New  own  misconduct,  there  can  be  no  pro- 
England  Marine  Ins.  Co.,  6  Pick,  priety  in  requiring  the  jury  to  pass 
(Mass.)  117.  upon    the   evidence.     For  if  the  jury 

New    Hampshire, — Bailey   v.    Kim-  should  find  a  verdict  against  the  law 

ball,  26  N.  H.  351.  a  court    would   be    bound    to   set    it 

New  Jersey. — Aycrigg  v.  New  York,  aside." 

etc.,  R.  Co.,  30  N.  J.  L.  460.  Aotioa  on  PromiMory  Koto. — An   ac- 

New  York, — Van  Wormer  ».  Al-  tion  was  brought  on  an  instrument  in 
bany,  18  Wend.  (N.  Y.)  169;  Rudd  v.  the  following  words  :  **  $177.  On  or 
Davis.  7  Hill(N.Y.)  529;  Deyo  v.  New  by  the  25th  Dec,  1855,  1  promise  to  pay 
York  Cent.  R.  Co.,  34  N.  Y.  9;  Smith  B.  J.  Wilson  or  bearer  one  hundred 
V,  Sanger,  3  Barb.  (N.  Y.)  360;  Shel-  and  seventy-seven  dollars  with  inter- 
don  V,  Hudson  River  R.  Co.,  29  Barb,  est  from  date.  This  19th  Dec,  1853, 
(N.  Y.)  226;  Weaver  v,  Darby^  42  for  value  received;  said  note  to  be 
Barb.  (N.  Y.)  411;  Scott  v.  Simpson,  i  paid  out  of  a  certain  note  I  have  this 
Sandf.  (N.  Y.)  601.  day  traded  to  said  Morrison  on  L.  B. 

Ohio, — Powell  v.  Jones,  12  Ohio  35;  Perryman,  when  collected,  due  at  the 

Ellis  V,  Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio  same  time  as  the  above.     J.  J.  Morri- 

St.  628.  son."    There  was  no  evidence  that  the 

Pennsylvania, — Myers  v.  Girard  Ins.  Perryman  note  had  been  collected  or 

Co.,    26   Pa.   St.   X92;    Munn  v,  Pitts-  that  it  might  have  been  collected  by 

burgh,  40  Pa.  St.  364.  the  use  of  due  diligence,  and  a  nonsuit 

,jOuih  Carolina, — Frost  v.  Marshall,  was  sustained  on  appeal.     Wilson  v. 

2  Brev.  (S.  Car.)  114;  Turnbull  v,  Riv-  Morrison,  29  Ga.  269. 

ers,  3  McCord  (S.  Car.)  131;  Clason  v.  Failuro  to   Bendor  Jadgment    on  the 

Bird,  2  Brev.  (S.  Car.)  370.  Kerits. — The  fact  that  the  court  might 

Virginia. — Calvert    v,    Bowdoin,   4  have  gone  further  and  rendered  a  final 

Call  (Va.)  217.  judgment   for  the   defendant  on   the 

Wisconsin, — Woodward  v,  McReyn-  merits  instead  of  a  judgment  of  non- 
olds,  I  Chand.  (Wis.)  244;  Huntei*  v.  suit  cannot  be  alleged  as  error  by  the 
Warner,  i  Wis.  141;  Gardinier  v.  Otis,  plaintiff.     Tripp  v.  Fiske,  4  Colo.  24. 
13  Wis.  460.  1.  Rudd  V,  Davis,  3  Hill  (N.  Y.)  287; 

This  principle  is  the  same  as  that  Schwenke  v.  Union  Depot,  etc.,  Co., 

applied  on  motion  to  direct  a  verdict.  12  Colo.   341;   Denver,  etc,  R.  Co.  v. 

See  article  Directing  Verpict,  ante^  Pickard,  8  Colo.  163;  Wheatiey  v.  Phil- 

p.  667.  adelphia,   etc,  R.  Co.  (Del.   1894),  30 

In  Ringgold  v.   Haven,  I  Cal.  115,  Atl.  Rep.  660;   O'Brien   v.   Miller,  60 

the  court  said:  "  If,  therefore,  upon  a  Conn.  2x4. 

given  state  of  facts,  a  court  would  be  Fot  Conchiiive. — But  the  mere  fact  that 
obliged  to  set  aside  a  verdict  of  the  the  evidence  would  authorize  the  trial 
jury  as  against  the  evidence,  we  see  court  in  granting  a  new  trial  will  not  of 
no  reason  or  propriety  in  submitting  itself  require  the  court  to  order  a  non- 
such facts  to  them  for  their  consider-  suit,  Colt  v.  Sixth  Ave.  R.  Co.,  49 
ation.  When  their  determination  will  N.  Y.  671;  Tison  v.  Yawn,  15  Ga.  493; 
be  a  nullity,  why  compel  them  to  de-  Cook  v.  Western,  etc.,  R.  Co.,  69  Ga. 
liberate?  Such  a  course  is  neither  619:  Phillips  v,  Brigham,  26  Ga.  617; 
creditable  to  the  law  nor  compliment-  Cook  v.  Western,  etc,  R.  Co.,  69  Ga. 
ary  to  the  jury.  Nor,  in  adopting  the  619:  as  evidence  which  will  warrant  a 
practice  of  nonsuit,  is  there  to  be  ap-  new  trial  may  still  sustain  a  verdict 
prehended  any  danger  of  encroach-  on  appeal.  Colt  v.  Sixth  Ave.  R,  Co., 
ment  upon  the  rights  of  parties,  or  of  49  N.  Y.  671. 

abridgment  of  the  prerogatives  of  ja-  Distinguiihed  from  Kotion  to  Set  Aside 

ries.    ♦   ♦   ♦    We  are  of  the  opinion,  Terdict. — In  Cook  v,  Morris,  66  Conn, 

therefore,  that  the  power  of  compul-  208,  it  was  said:  "The  latter  [motion 

sory  nonsuit  should  be  upheld."  to  set  aside  a  verdict]  is  a  proceeding 

939  Volume  VI. 


Involantary  Termination  DISMISSAL,  on  Kotion  of  FAzty. 

The  plaintiff  may  also  be  nonsuited  where  the  facts  admitted  as 
true  make  a  case  within  the  statute  of  frauds,^  or  upon  the 
failure  of  the  plaintiff  to  traverse  special  matters  constituting  a 
good  defense,'  or  upon  a  stipulation  of  the  plaintiff  which  \s 
sufficient  to  preclude  his  recovery,*  or  where  the  plaintiff's  evi- 
dence shows  that  the  cause  of  action  was  based  on  an  illegal  con- 
sideration,* or  where  the  plaintiff  after  making  a  prima  facie 
case  introduces  evidence  establishing  the  contrary,*,  or  where  the 
venue  is  not  laid  in  the  proper  county,*  or  where  all  the  material 
evidence  offered  by  the  plaintiff  is  excluded,''  or  where,  on  a 
declaration  containing  good  and  bad  counts,  the  plaintiff  fails  to 
sustain  the  valid  counts,*  or  where  there  is  a  variance  between 
the  plaintiff's  pleading  and  proof,*  unless  the  variance  is  cured 

by  which  the  court  may  give  relief  for  7.   Partridge  v,  Wilsey,  8  Iowa  459; 

a  palpable  mistake  made  by  the  jury  Smith  v,  Gillett,  50  111.  291. 

in    weighing    evidence    submitted    to  Kotion  to  Ezolndo. — The   defendant 

them;  the  former  [motion  to  nonsuit]  may  move  to  exclude  the  evidence  in- 

is  a  proceeding  by  which  the  court  may  troduced  by  the  plaintiff,  to  clear  the 

take  a  case  from  the  jury  when,  admit-  way  for  a  motion  to  nonsuit  him  for 

ting  the  truth  of  the  evidence  submitted  failure  of  proof.     Holmes  v.  Chicago, 

by  the  plaintiff  and  every  favorable  in-  etc.,  R.  Co.,  94  III.  439. 

ference  that  may  be  drawn  from  it,  the  8.  Boyd  v,  Townsend,  4  Hill  (N.  Y.) 

issues     must    nevertheless   be   found  183. 

against  the  plaintiff  by  force  of  some  9.   California. — Johnson  v.  Moss,  45. 

legal    principle    the  determination  of  Cal.  515. 

which   is  within  the  province  of  the  Louisiana, — Hereford  v.  Lake,  15  La* 

court  and  not  of  the  jury;  or  when  the  Ann.  693. 

facts  testified  to  are  so  clearly  without  Missouri. — Boone  v.  Stover,  66  Mo. 

that  logical  relation  to  the  facts  in  is-  430;  Beck  v,  Ferrara,  19  Mo.  31. 

sue,  legally  essential  to  any  probative  New   York, — Stone   v.    Knowlton,  ^ 

force,  as  in  point  of  law  to  constitute  Wend,  (N.  Y.)  375. 

no  substantial  evidence  of  the  fact  in  South  Carolina, — Drummond  v.  Nich« 

issue,  and  so  a  verdict  may  be  set  aside  oils,  43  S.  Car.  486;  Huggins  v.  Wat* 

which  is  rendered  upon  the  same  evi-  ford,  38  S.  Car.  504;  Wiggins  v. Vaught,. 

dence  upon  which  the  court  has  already  Cheves  (S.  Car.)  91;  Cozens  v,  House» 

refused  to  grant  a  nonsuit."  Cheves  (S.  Car.)  233. 

1.  Kinloch    v.    Brown,    i    Rich.    (S.  Texa^, — Hoffman  v.  Cage,  31  Tex. 
Car.)  223.  595. 

2.  AUenspach   v,   Wagner,   9  Colo.  Wisconsin, — Zeig   v.  Ort,  3  Chand» 
127.  (Wis.)  26. 

8.  Loop  V.  Chamberlain,  17  Wis.  504.  England, — Heath  v,  Freeland,  I  M. 

4.   Morrill  v,  Goodenow,  65  Me.  178.  &  W.  543. 

Void    Agreement.  —  Or    where    the  Proof  <rf  a  Portion  of  Claim. — The  fact 

agreement    upon    which    the    suit    is  that  the   proof  shows  title  to  only  a 

based  is  shown  to  be  void,     Osgood  v,  portion  of  the  property  claimed  in  the 

Bauder,  82  Iowa  171.  complaint  will  not  support  a  nonsuit. 

6.   Nicholson  v.  May,  Wright  (Ohio)  Harrelson  v.  Sarvis,  ^^g  S.  Car.  14. 
660:  Pool  V,  Columbia,  etc..  R.  Co.,  23  Between  Bill  of  Partienlars  and  Proof. — 
S.  Car.  286;  Wheeler  r.Meriden  Cutlery  A  bill  of  particulars  filed  with  the  dec- 
Co.,  23  Wis.  584.  laration  is  no  part  of  the  count.      A 

Admisiion  of  Set-off. — It  is  not,  how-  variance  therefore  between  the  proof 

ever,    a  ground  of    nonsuit   that   the  and  the  bill  is  not  a  sufficient  ground 

pleadings  admit  a  set-off  in  favor  of  for  nonsuit.     Vidal  v,  Clarke,  2  Rich. 

defendant  exceeding  plaintiff's   claim  (S.  Car.)  359;  Davis  v.  Hunt.  2  Bailey 

as  shown  by  his  own  evidence.  Noonan  (S.    Car.)    412;   Cregier    v.   Smyth,    r 

V,  Isley,  21  Wis.  138.  Spears  (S.  Car.)  2q8. 

6.  Cogswell  V,  Meech,  X3  Weod.  (N.  Between  Declaration  and  Writ. — Where 

Y.)  147.  a  writ  was  issued  against  both  husband 
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by  an  amendment  *  or  is  immaterial* 

bb.  The  Motion  Not  Favored. — A  motion  to  nonsuit  the  plain- 
tiff against  his  will  is  not  treated  with  great  liberality  by  the 
court,*  as  its  effect  is  to  deprive  the  plaintiff  of  a  trial  by  jury,* 
and  the  questions  within  the  province  of  the  court  upon  trial 
by  jury   are  strictly  limited  to  pure  questions  of  law,*  to  the 

and  wife  as  separate  persons  on  their  Strobh.  (S.  Car.)4:  Richards  s'.  M'Don- 

joint  and  several  note,  and  the  declara-  aid,  3  Brev.  (S.  Car.)  247;  Collins   v. 

tion  was  against  the  husband  alone,  Bradbury,  64  Me.  37. 

suggesting  the  relation  of  the  parties,  Where  Not  Misleading. — It  is  gener- 

the  variance  could  not  be  availed  of  by  ally  immaterial  where  the  defendant 

a  motion  to  nonsuit  made  after  plea,  as  is   not  misled  to   his   injury.      Dela- 

the  plea  denied  the  declaration  without  plaine  v,  Turnley,  44  Wis.  31;  Thayer 

reference  to  the  writ.  Cozens  v.  House,  i^.  Jarvis,  44  Wis.  389.     See  also  arti- 

Cheves  (S.  Car.)  233.  de  Amendments,  vol,  i,  pp.  577,  578. 

Cause  Kot  Betnmed. — The  cause  will  In  California  a  variance  will  not  au- 
not  be  sent  back  to  the  court  below  thorize  a  judgment  of  nonsuit  unless 
with  a  direction  to  call  the  plaintiff  or  it  is  material,  or  misled  or  surprised  the 
to  instruct  the  jury  that  the  evidence  defendant  to  his  prejudice  in  main- 
does  not  support  the  declaration.  Cal-  taining  his  defense  upon  the  merits, 
vert  V.  Bowdoin,  4  Call  (Va.)  217.  Quackenbush  v.  Sawyer,  54  Cal.  441; 

1.  Bos  well    V,     Dunning,    5    Harr.  Peters  v.  Foss,  20  Cal.  586. 

(Del.)  231;    Boorman    v,   Jenkins,    12  8.  Carrier  v,  Dorrance,  ig  S.  Car. 

Wend.  (N.  Y.)  566;  Boone  v.    Stover,  30;   Dulany  v,  Elford,  22  S.  Car.  308; 

66  Mo.  430;    Kelly  v,  Bragg,   76   Me.  Rogers  v.  Madden,  2  Bailey  (S.  Car.) 

207;  Richardson   v.  Carbon  Hill  Coal  321;  Perley  v.  Little,  3  Me.  97. 

Co.,  6  Wash.  52;  Flanagan  t'.  Wilroing-  4.  In  Hickman  v.  King,  Cheves  (S. 

ton,  4  Houst.  (Del.)  548.     See  article  Car.)  138,  after  quoting  some  prece- 

Amendments,  vol.  i,  p.  458.  dents,  it  was  said:  *'Such  precedents 

Although  the  motion  for  a  nonsuit  are  constituent  parts  of  sound  judicial 

be  filed  before  the  amended  complaint,  decisions  at  common  law,  and  belong 

the  variance  may  be  cured.     Richard-  to  the  full  hearing  which  the  common 

son  V,  Carbon  Hill  Coal  Co.,  6  Wash,  law   awards  to  all    parties.      It  was 

52.  doubtless  upon  this  last  consideration 

Amendment    to    Conform   to    Proof. —  that  the  circuit  judge  refused  a  non- 

Where  the  proof  constituting  the  vari-  suit  in  the  case  before  us.     That  is  the 

ance  has  been  received  without  objec-  usual  course  of  our  courts  in  cases  of 

tion     the   court   should   consider   the  complexity,  through  caution;  because, 

complaint  amended  to  correspond  to  when  the  judge  and  jury  concur,  after 

the  facts  proved.     Murray  v.  Meade,  a  full  hearing,  the  decision  often  sat- 

5    Wash.    693.     See    article    Amend-  isfies  the  losing  party." 

MENTS,  vol.  I,  p   578.  5.  Ellis  V,  Ohio  L.  Ins.,  etc.,  Co.,  4 

Sonth  Carolina. — Under  the  code  of  Ohio  St.  628;  Cravens  v.  Dewey.  13 
South  Carolina  a  nonsuit  cannot  be  Cal.  40;  Donahue  v.  Galla van,  43  Cal. 
granted  for  a  variance  between  the  575;  Frank  v,  Atlanta  St.  R.  Co.,  72 
allegations  and  the  proof:  the  only  Ga.  341;  Addison  v.  Crow.  5  Dana 
remedy  is  by  amendments'*  upon  such  (Ky.)27i;  Bidwell  v.  Lament,  17  How. 
terms  as  shall  be  just,"  as  provided  in  Pr.  (N.  Y.  Supreme  Ct.)  357;  Hunter 
section  102;  and  to  entitle  himself  to  v.  Warner,  i  Wis.  141. 
the  remedy  the  party  prejudiced  by  In  Ellis  v,  Ohio  L.  Ins.,  etc.,  Co.,  4 
the  variance  must  satisfy  the  court  Ohio  St.  645,  the  court  said:  **  When 
immediately  by  affidavit  that  he  has  all  the  evidence  offered  by  the  plain- 
been  misled,  and  in  what  respect  he  tiff  has  been  given,  and  a  motion  for  a 
has  been  misled.  Ahrens  v.  State  nonsuit  is  interposed,  a  ^f#^j/tVff^//iiw 
Bank,  3  S.  Car.  401.  is   presented,   whether   the    evidence 

2.  Peters  v,  Foss,  20  Cal.  586;  Webb  before  the  jury  tends  to  prove  all  the 
V,  Trescony,  76  Cal.  621;  Lattomus  v,  facts  involved  in  the  right  of  action 
Farmers'  Mut.  F.  Ins.  Co.,  3  Houst.  and  put  in  issue  by  the  pleadings. 
(Del.)    404;    Kennedy     v*    Richey,   i  ***  All  that  the 'evidence  in  any  de« 
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exclusion  of  questions  of  fact.^ 

c£.  Effect  of  Motion  as  an  Admission. — The  motion  is  deemed  to 
admit  the  truth  of  all  the  evidence  introduced  by  the  plaintiff;* 
accordingly  every  fact  which  the  evidence  tends  to  prove  and  all 
reasonable  deductions  therefrom  must  be  conceded  to  have  been 

fully  established  for  the  purpose  of  deciding  the  motion  ;^  and  all 

gree  tends  to  prove  must  be  received  another  action."      Cook  v.  Morris,  66 

as  fully  proved;    every  fact  that  the  Conn.  209. 

evidence,  and  all  reasonable  inferences  1.   Kinaid  v,  Columbia,  etc.,  R.  Co., 
from  it,  conduces  to  establish,  must  39  S.  Car.    514;    Union  Slate  Co.  v, 
be  taken   as  fully  established.  *  *  *  Tilton,  69  Me.  244;  Fickett  v.  Swift, 
But  where  he  has  given  no  evidence  41  Me.  65;  Lake  v.  Mill! ken,  62  Me. 
to  establish  a  fact,  without  which  the  240;  Jones  v.  Reynolds,  120  N.  Y.  213; 
law  does  not  permit  a  recovery,  he  has  Pearce  v.  Brower,  72  Ga.  243. 
nothing  to  submit  to  the  jury;  and  the  **  The    presiding  judge  may  have 
determination  of  the   court  that   the  drawn  the  proper  inferences  and  con- 
fact  constitutes  an   essential  element  elusions,  and  arrived  at  a  correct  re- 
in the  right  of  action  necessarily  «nds  suit;  but  in  so  doing  he  encroached 
the  case."  upon   the  province  of  the  jury,  who 
**  A  nonsuit  for  such   cause   has  a  might  have  found  the  facts  to  have 
very  limited  range,  and  should  be  spar-  justified  a  diflferent  conclusion,  with- 
ingly  used.     It  is  never  a  matter  of  out  much  danger  of  their  verdict  be- 
right,  and  should  rarely,  if  ever,  be  ing  set  aside  as  against  the  weight  of 
granted  where  there  can  be  any  doubt,  evidence."    Fickett  v.  Swift,  41  Me.  68. 
unless  the  evidence  of  the  plaintiff  dts-  S.  Butler  v,   Hyland,   89  Cal.  575; 
tinctly  raises  a  question  of  law  deter-  Warner  v,  Darrow,  91  Cal.  310;  Gray 
minative  of  the  plaintiffs  right  of  ac-  v,  McNeal,  12  Ga.  429. 
tion.  Where  the  granting  must  depend  This  is  the  same  rule  as  that  applied 
in  any  appreciable  degree  upon  th«  on  demurring  to  the  evidence  or  on 
court's  passing  upon  the  credibility  of  motion  to  direct  a  verdict.     See  articles 
witnesses,  the  nonsuit  should  not  be  Demurrers  to  Evtdence,  ante,  p.  438 ! 
granted;  and  ordinarily,  as  a  matter  of  Directing  Verdict,  ante^  p.  667. 
practice,  where  the  nonsuit  can  settle  **  To  sustain  a  motion  for  that  pur- 
no    principle  of  law  essential  to  the  pose  [nonsuit]  the   court,  looking  at 
plaintiff's  right  of  action,  the  consider-  the   evidence  in   the  most   favorable 
ation  of  ending  the  litigation  by  the  light   for  the   plaintiff  in   which  the 
verdict  of  a  jury  should  control,  and  jury  would  be  at  liberty  to  view  it, 
the  trial    should  go   on.     Strictly,   a  must  be  able  to  say  that  there  is  no 
nonsuit  is  a  mode  of  putting  the  plain-  evidence  which  would  justify  a  trer- 
tiff  out  of  court  without  trial,  as  the  diet   for    him."    Schwenke  v.  Union 
result  of   his  own   voluntary  action.  Depot,  etc.,  Co.,  12  Colo.  344. 
By  former  practice,  when  the  evidence  Scope    of   Inquiry. — And    the    entire 
submitted  by  the  plaintiff  was  in  law  scope  of  the  inquiry  is  whether  there 
insufficient  tomaintain  the  issue  joined,  is  any  pertinent  testimony  to  support 
the  defendant  might  demur  to  the  evi-  the  plaintiff's  cause  of  action.  Bridger 
dence,  and  on  this  demurrer  the  court  v,  Asheville,  etc.,  R.  Co.,  25  S.  Car. 
might   render  judgment.     It   is   said  24;  Giblin  v,  M'Mullen,  21  L.  T.  N.  S. 
that  the  practice  of  nonsuiting  a  plain-  214. 

tiff  against  his  will  upon  his  failure  to  8.  Maim, — Davis  v,  Greene,  22  Me. 

prove  his  case   is  a  substitute   for  a  254. 

demurrer  to  evidence.      This  is   not  Montana, — State  v.  Benton,  13  Mont, 

quite  true.     The  main  purpose  of  de-  306:  Soyer  v.  Great  Falls  Water  Co., 

murrer  to  evidence  was  to  raise  ques-  15  Mont.  i. 

tions  of  law  that  could  conveniently  be  New    York, — Myers    v,    Dizon,   45 

raised  in  no  other  way,  and  it  essen-  How.  Pr.  (N.  Y.  Super.  Ct.)  48:  Bick- 

tially  differed  from  a  nonsuit,  in  that  ett  v,   Taylor,  55   How.    Pr.   (N.  Y. 

the  judgment  following  the  demurrer  Supreme  Ct.)  126;  Thompson  v.  Lum- 

ends  the  litigation^  whereas  a  judg-  ley,  50  How.  Pr.  (N.  Y.  C.  PI.)  105; 

ment  as  in  case  of  nonsuit  is  no  bar  to  Cook  v.  New   York  Cent.  R.  Co.,  3 
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ODnflicting  inferences  or  presumptions  arising  from  the  evidence 
mast  be  resolved  in  favor  of  the  plaintiff.^ 

dd.  When  Motton  pRors&LT  Denied — In  eeaflral. — Wherever  upon 
application  of  the  foregoing  principles  a /n>Ma/a^  case  is  shown 
by  the  plainttlf,  the  court  must  deny  the  motion,*  as  where  the 

Kcycs  (N.  Y.)  47^;  Sberidaa  v.  Bfx>ok-  S.  Mitdien  v.  Rome  R.  Co.,  17  G«i« 

l>'a   City,    elc.,    R.    Co.,    36    N.    ¥•  574;    Brjr&n  v,    Walton,   20   Ga.   480; 

39.  Dyson  v,  Beckam«  35  Ga.  132;  Bryaa 

OJu0. — Ellis  ft.  Ohio  L.   Ins.,  ecc.»  v.  Soutli-Westera  R.  Co.,  37  Ga.  26; 

Co.,  40kioSt.^»8.  Williansoa   v.   Cartton,  51   M«.   449; 

Pennsylvania. — Jones  v,  filaod,  iz6  I^ge  v.  McGlinch,  63Me»47e;  Savage 

Pa.  St.  190;  McGrana  v.  Fittsbiir^lL,  Mig.  Co.  v.  Annstrong,  17  Me.  34; 

etc.,  R.  Co.,  Ill  Pa.  St.  171;  Miller  v.  Kelly  «.   HanailMl,  etc.,  R.  Co.,  7<» 

Bealer,  joo  Pk.  Su  5S3;  HUi  v.  Nation  Mo.  604;  Fitsgeraid  9.  Barker,  S5  Mo. 

Trust  Cob,  loS  Pa.  Sc  i;  Mafnes  9.  13. 

Atwater,    S8    Pa.  St.    496;  Miller  v.  IiianBai  OrivCwFOTsA  I17  a—sitUiL 

Bealer,  12  W.  N.  C  (Pa.)si4.  — In    Ehrmantroiu   v.   McMahoti,  7S 

Wiwcontin. — Dodge   9.    McDonneil,  Wis.  140,  die  cornrt  is  overra4ifig  the 

14  Wis.  553;  Spender  v.  Lancashire  osotioa  for  ooosttk  said:     "I  iiiink 

la&  Co.,  54  Wis.  435;  Colbj  v.  Fimnfe-  there  is  a  primta  facit  case  here,  und 

Hn,  15  Wis.  311;  Laaghoff  v.  Milwaa-  it  is  for  the  jury  to  pass  upon  it.     in 

bee,  etc.,  R.  Co.,  19  Wis.  489;  imhoff  view  of  tho   fact  that  the  defendant 

tr.  Chicago,  etc.,  R.  Col,  .22  Wis.  681;  has  already  onde  a  tender,  I  think  I 

Lawrence    University    v.    Smith,    33  ought  not  to  grain  this  nonsuit.     The 

Wi&.  592;  Reffsioids  v.  Graves,  3  Wis.  nwiion  for  a  oonsnit  is  denied."    Asd 

4f6;  Douglass  v,  Gsairett,  5  Wis.  B$;  it   was  held   tiuit  tiie  ra<H«g  ot    the 

Johnston  it.  Hamburger,  13  Wis.  175;  court  on  the  mottoa  for  a  aonsuit  was 

Barden  tc  Smit/h,  7  Wis    439;  Jarvis  egmvaleat   to   aa    order    denying    a 

V.  Hamilton,  19  Wis.  187;    Svtton  v.  motion  for  a  oonsuat  with  the  reason 

Waowatosa,  39   Wis.   21;   Gower   v.  for  the  deoial  embodied  in  the  order, 

Chicago,  etc.,    R.  Co.,   4s  Wis.  i&%\  and  that  the  exception   went  to  the 

Sciiomer  r.  Heicka  F.  Ins.  Co.,  50  Wis.  whole  thereof. 


S7S;  Fitts  V.  Cream  City  R.  Co.,  S9  fivldsass  sf  Tftte. — In  a  suit  on  a 

Wis.  325.  promissory  note  slight  evidence  that 

1.  Maynes  v.  Atwater,  88   Ba.  St.  titie  to  t^e  note  is  in  the  plaintiff  will 

496;  Coirbaiis  «r.  l^ewberry  Tp.,  13s  be   sufficient    to    prevent  a  nonsuit. 

Pa.  St.  9;    Cuzle  v.    Beers,   3  J,   J.  Stamper  v,  Hayes,  15  Ga.  546. 

Marsh.  (iCy.)  170;  Doe  -v,  Dodd,  t  N.  IMtadast'i  Bvftisal  ts  Trsduss  Instn- 

&  M.  838.  Bsat. — Where   the    defendant   has    a 


In  lafaolf  T/.  CIncago,  etc. ,  R.  C0.4  coanterpart  wfiich  lie  refuses  to  show^ 

at  Wis.  684,  the  court  said:    •'On  a  the  court  may  properly  refuse  to  grant 

motion    for  a   oonsnit,  the  court  is  a  nonsuit  on  account  of  an  unexplained 

bound  to  give  the  evidence  the  most  sAteration  of  the  instrument  declared 

favorable  construction  for  the  plain-  on.     Curry  v.  May,  4  Harr.  (Del.)  173. 

tiff  which  it  will  possi^y  bear."'  In  Astios  fSpr  MalieiiMB  TrossentioB.— 

Inssmpstsat  TsstJmosy  will  on  the  Where  the  inference  of  malice  arising 
motion  be  deemed  competent.  Jacol>-  from  want  of  probable  cause  is  not  re- 
sen  V.  Siddal,  12  Oregon  t8o.  butted  by  the  apparent  good  faith  of 

EvidsnesBROASDui^FAdiiltted against  the  prosecution,  and  there  is  evidence 

objection   mast   be  given  full   eflect  aside  from  the   question  of  probable 

upon  such  a  motion.    Wright  v.  Rose-  cause  on  which  the  question  of  malice 

herry,  8x  Cat  S7.  could    be    property    submitted,    the 

wltnflB  anst  bs  Dsssisd  CivtiUi. —  plaintiff    should    not    be    nonsuited. 

The  court  cannot  €bereioTe  grant  a  Mc<^arry  -v.  MissQ«ii  Pac.  R.  Co.,  36 

nonsuit  on  tlK  assumption  tliat  the  Mo.  App.  340. 

^aiBttiff*s  witaess  as  not  tobe  believed.  But   where   the   foots    admitted   or 

Iteple    V.    Metropofitan    Telephone,  dearly  established  are  not  wufficient 

eic^  Co.^  64  How.  Pr.  t^-  Y.  Supreme  to  prove  a  want  of  probable  cause  a 

Cl^  120;  fflassett  v.  McAntte,  s  Misc.  wrasuit  may  be  ordmd.    Cooper  ^ 

Rep.  <N.  Y.  Cky  Ot.}  4te.  Waldron,  50  Me.  8a 
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evidence  is  sufficient  to  support  a  verdict,^  or  where  any  com- 
petent or  material  evidence  has  been  introduced  tending  to  estab- 
lish the  facts  in  dispute.^     A  mere  preponderance  of  proof  for 

1.  Phillips  V,   Brigham,  26  Ga.  617;  Nevada,  —  Brown     v.    Warren,    16 

Dyson  v,   Beckam,  35  Ga.  132;  Bryan  Nev.  228;  Sharon  v.  Davidson, 4  Nev. 

V.  South-Western   R.  Co.,   37  Ga.  26;  416. 

Baker  v,  Lewis,  33  Pa.  St.  301;  Barden  New  Hampshire. — Pillsburyr.  Pills- 

V,  Smith,  7   Wis.  439;  Dodge  v.  Mc-  bury,  20  N.  H.  90;  Page  r.  Parker, 

Donneli,  14  Wis.  553.  43  N.  H.  363. 

.    2.   Calijornia, — Wells  v.  Snow  (Cal.  New  Jersey. — Furman  t^.  Applegate, 

'895),   41   Pac.    Rep.  85S  ;  Cravens  v.  23  N.J.  L.  28;  Plotts  v.  Rcsebury,23 

Dewey,    13    Cal.    40  ;    Treadway    v.  N.  J.  L.  146 ;  Coxc  v.  Field,  13  N.  J. 

James,  57  Cal,  137  ;  De  Ro  v,  Cordes,  L.  215  ;  Bartow  v.  Brands,  15  N.  J.  L 

4  Cal.  117  ;  Alvarado  v,  De  Cells.  54  248. 

Cal.   588  ;  McKee  v.   Greene,  31   Cal.  New  York, — Jones  v.  Reynolds,  120 

418;  Warren  v,  McGill,  103  Cal.  153.  N.  Y,   213  ;  Treadwell  v,  Deming,  10 


Misc.  Rep.  (N.  Y.  City  Ct.)  232;  Con- 
ner V.  Keese,  105  N.  Y.  643. 

Ohio. — Williams  v.  Burnet,  Wright 
(Ohio)  53  ;  Worden  v.  Smith,  Wright 
(Ohio)  334  ;  Warring  v.  Martin, 
Wright  (Ohio)  380. 

Oregon, — Salmon   v.  Olds,  9  Oregon 

Rourke,  27    Oregon 


Colorado. — Colorado  Electric  Co.  v. 
Lubbers,  11  Colo.  505. 

Connecticut, — Canton  v,  Burlington, 
58  Conn.  278  ;  Franklin  Tel.  Co.  v, 
Pewtress,  43  Conn.  167  ;  Booth  v. 
Hart,  43  Conn.  4S0. 

Georgia, — Fleming  v.  Shepherd,  83 

Ga.    338 ;  Davis  v,  Kent  (Ga.    1895),  488 ;    Elder    v, 

23  S.  E.  Rep.  88  ;  Crawford  v.  Ryals,  363. 

£6  Ga.  349;  Smith  v,  Atlanta,  75  Ga.  Pennsylvania. — Vanghan  v,  Blanch- 

no:  Woodruff  t'.  Alabama  G.S.  R.  Co.,  ard,    i   Yeates  (Pa.)     175;   Irving  r. 

75Ga.  47;  Augusta  Factory  I'.  Barnes,  Taggart,  i  S.  &  R.  (Pa.)  360;  Bevan 

72  Ga.  218  ;  Abercrombie  v,  Salisbury,  v,  Pennsylvania  Ins.  Co.,9  W.  &  S. (Pa.) 

^7   Ga.    734  ;  Beck  v,    Henderson,  76  187  ;  Abraham  v,  Mitchell,  112  Pa.  St. 

Ga.  360;  Kile   v,    Fleming,  78  Ga.  2;  230;  Berg  r.  Abbott,  83  Pa.  St.  177; 

Philips  V,  Crews,   65  Ga.  274  ;  Green  Prutzman  v,  Bushong,  83  Pa.  St.  526; 

V,  Collins,  36  Ga.  581  ;  Smith  v,  Cen-  Sidney  School  Furniture  Co.  v.  War- 

.tral   R.,  etc.,   Co.,   b2   Ga.    801  ;  Sey-  saw  School  Dist.,  122  Pa.  St.  494;  ^^ 

more  v.   Rice,  94  Ga.    183  ;  Henry  v,  Bois  City  First  Nat.  Bank  v,  Willifms- 

Central  R.,  etc.,  Co.,  89  Ga.  815;  Mer-  port  First  Nat  Bank,  114  Pa.  St.  i; 

<:ier  v,  Mercier,  43  Ga.  323  ;  Thornton  Dale  v.  Pierce,  85  Pa.  St.  474 ;  Longe- 


V,  Gibson,  43  Ga.  395  ;  East,  etc.,  R. 
•Co.  V,  Sims,  80  Ga.  807  ;  Burnam  v, 
De  Vaughn.  65  Ga.  310:  Central  R.  Co. 
V.  Rouse,  77  Ga.  393  ;  Pruden  v.  Love, 
67  Ga.  190 ;  Ferguson  v,  Columbus  R. 
Co.,  75  Ga.  637  ;  Millers  v,  Augusta, 
63  Ga.   772  ;    Long  v,   Lewis,  16  Ga. 

154. 

Illinois, — Phelps  v,   Jenkins,  5   111. 

48;  Davis  V,  Hoxey,  2  III.  406. 

Kentucky,— IdiyXox  v.  White,  2  T.  B. 
Jlon.  (Ky.)  94;  Adams  v,  Tiernan,  5 
Dana  (Ky.)  394. 

Maine. — Potter  v,  Sewall,  54  Me. 
142  ;  Foster  v,  Dixfield,  18  Me.  380. 


necker  v,  Pennsylvania  R.  Co.,  105  Pa. 
St.  328:  Pittsburgh,  etc.,  R.  Co.  v.Gaz- 
zam,  32  Pa.  St.  340  ;  Devine  v.  Miller, 
37  Leg.  Int.  (Pa.)  436 ;  Millcreek  Tp. 
V,  Perry  (Pa.  1887),  12  Atl.  Rep.  149 
Perdue  v,  Taylor,  146  Pa.  St.  163. 

South  Carolina,  —  Altee  v.  South 
Carolina  R.  Co.,  21  S.  Car.  550;  Brown 
V,  Frost,  2  Bay  (S.  Car.)  a26:  Hop- 
kins V,  De  Grafifenreid,  2  Bay  (S.  Car.) 
187  ;  Singleton  v,  Hilliard,  i  Sirobh. 
(S.  Car.)  218  ;  Graff  v.  Caldwcli,  7 
Rich.  (S.  Car.)  133  ;  Redding  r.  South 
Carolina  R.  Co.,  3  S.  Car.  9:  Boykin 
V,   Watts,   6    S.    Car.    83  ;  Holley  r 


Maryland, — Kettlewell  v,  Peters,  23     Walker,  7  S.  Car.  144;  Rowe  v.  Green- 


Md.  317. 

Missouri, — Mathews  v,  •  St.  Louis 
Grain  Elevator  Co.,  50  Mo.  149;  State 
V,  Devitt,  107  Mo.  573. 

Nebraska. — Dolby  v.  Tingley,  9  Neb. 
412 ;  Wertheim  v,  Altschuler,  12  Neb. 
591  ;  Great  Western  Mfg.  Co.  v.  Hun* 
ter,  15  Neb.  32. 
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ville,  etc..  R.  Co.,  7  S.  Car.  167;  Hogg 
V,  Pinckney,  16  S.  Car.  387 ;  McCall 
V.  Cohen,  16  S.  Car.  448 ;  Carrier  r. 
Dorrance,  19  S.  Car.  30 ;  Carter  v, 
Columbia,  etc.»  R.  Co.,  19  S.  Car.  20; 
Crane  v,  Lipscomb,  24  S.  Car.  450i 
State  V.  Boles.  18  S.  Car.  534 ;  Miller 
V,    Bolt.   16   S.   Car.   536 ;    He^th  f. 
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the  defendant  will  not  justify  an  order  granting  the  motion.^ 
Nor  will  a  nonsuit  be  granted  where  a  material  fact  although 
missing  can  be  inferred  from  facts  stated,*  nor  where  the  evi- 
dence is  conflicting  '  or  leaves  a  question  material  to  the  case  in 

South  Bound  R.  Co.  (S.  Car.  1896).  24  in  every  case,  a  preliminary  question, 

5.  £.  Rep.  166  ;  Price  v.  Richmond,  which   is   one   of  law,  viz.,    whether 

etc.,  R.  Co.,  38  S.  Car.  199;  Willis   v.  there  is  any   evidence  on  which   the 

Hammond,  41  S.  Car.  153;  Tindall  v.  jury  could  properly  find  a  verdict  for 

McCarthy,  44  S.  Car.  487  ;  Salinas  v.  the  party  on  whom  the  onus  of  proof 

C.  Aaltman  &  Co.  (S.  Car.  1895),  22  lies.     If  there  is  not,  the  judge  ought 

S.  £.  Rep.  889  ;  Norris  v,  Clinkscales,  to   withdraw   the   question   from    the 

44  S.   Car.    315  ;  Davis    v.    Columbia  jury,  and  direct  a  nonsuit  if  the  onus 

etc.,  R.  Co.,  21  S.  Car.  loi;  TurnbuU  is  on  the  plaintiflf,  or  direct  a  verdict 

V.  Rivers,  3  McCord   (S.  Car.)    131;  for  the  plaintiff  if  the  <7ff»j  is  on  the  de- 

Munroe  v.  Williams,  35  S.  Car.  572.  fendant."  The  court  then  said;   "The 

Wisconsin. — Oothaut  v.    Leahy,    23  rule  above  stated  may  be  considered 

Wis.  114  ;  Grasse  v.  Milwaukee,  etc.,  as  that  now  established  in  the  English 

R.  Co.,  36  Wis.  582;  Gower  V.Chicago,  courts." 


etc.,  R.  Co.,  45  Wis.  182  ;  Barden  v. 
Smith,  7  Wis.  439  ;  Johnson  v.  North* 
western  Nat.  Ins.  Co.,  39  Wis.  87; 
Mountain  v,  Fisher,  22  Wis.  93  ;  Bow- 
er V.  Chicago,  etc.,  R.  Co.,  61   Wis. 


1.  Farrell  v,  St.  Paul,  etc.,  R.  Co., 
38  Minn.  394. 

2.  Leon   v,    Bernheimer,   10  N.  Y. 
Wkly,  Dig.  288. 

Konprodaotion    of    Kote   Sued   on.  — 


457 ;  Plumer  v,  Marathon  County,  46  Where  defendant  admits  the  making 
Wis.  164 ;  Beckmann  v,  Henn,  17  Wis.  of  the  note,  and  alleges  a  failure  of 
412:  Bailey   v,  Ragatz,  50   Wis.  554;,  consideration  as  the  only  defense,  the 


Jucker  v,  Chicago,  etc.,  R.  Co.,  52 
Wis.  150  ;  Wheeler  v,  Pereles,  40  Wis. 
424 :  Curtis  ».  Mohr,  18  Wis.  615  ; 
Spensley  v.  Lancashire  Ins.  Co.,  54 
Wis.  433;  Ramasl^  v,  Scheuer,  85  Wis. 
269;  Johnston  v.  Hamburger,  13  Wis. 
175:  Imhoff  V.  Chicago,  etc.,  R.  Co., 
22  Wis.  681. 
England. — Wells  v,    Abrahams,   41 


court  should  not  nonsuit  the  plaintiff 
because  the  note  is  not  in  court  at  the 
time  of  trial,  but  in  the  hands  of  the 
plaintiff's  attorney  in  another  county. 
Bacon  v.  Bicknell,  13  Wis.  555. 

8.  California.  — Simpson  v.  Apple- 
gate,  67  Cal.  471;  Pacific  Mut.  L.  Ins. 
Co.  V,  Fisher,  109  Cal.  566. 

Georgia. — Frank   v.  Atlanta   St.   R. 


L.  J.  Q.  B.  306:  Chapman  v.  Becking-     Co.,  72   Ga.  341;   Central    R.   Co.  v. 


ton,  3  G.  &  D.  33. 

*'  In  cases  tried  to  the  jury  we  have 
established  the  rule  that  if  there  is 
substantial  evidence  produced  by  the 
plaintiff  in  support  of  his  cause,  which 
should  be  weighed  and  considered  by 
the  jury,  a  nonsuit  ought  not  to  be 
granted."  Booth  v.  Hart,  43  Conn. 
4^0;  Canton  v,  Burlington,  58  Conn. 
279. 

In  Davis  v.  Columbia,  etc.,  R.  Co., 
21  S.  Car.  loi,  it  was  said  :  '*  In  fine, 
the  rule  is,  that  where  there  is  any 
competent,  pertinent,  and  relevant 
testimony  offered  to  the  facts  in  dis- 
pute, the  case  passes  into  the  hands 
of  the  jury  and  beyond  the  judge  ; 
but  where  no  such  testimony  is  of- 
fered, it  is  the  province  and  duty  of 
the  judge  to  nonsuit." 

In  Carver  v.  Detroit,  etc..  Plank 
Road  Co.,  61  Mich.  592,  the  court 
quoted  from  Ryder  v.  Wombwell,  L. 
R.  4  Exch.  38,  as  follows  •    **  There  is. 

6  Encyc.  PI.  &  Pr.— 60.  945 


Freeman,  66  Ga.  170;  Redding  v.  East 
Tennessee,  etc.,  R.  Co.,  74  Ga.  385. 

Kentucky. — Lingenfelter  v.  Louis- 
ville, etc.,  R.  Co.  (Ky.  1887),  4  S.  W. 
Rep.  185. 

New  York, — Dunham  r.  Troy  Union 
R.  Co.,  3  Keyes  (N.  Y.)  543;  Bentley 
V.  Owego  Mut.  Ben.  Assoc.  (Supreme 
Ct.),  5  N.  Y.  Supp.  223;  Fellows  v. 
Barton,  66  Barb.  (N.  Y.)  608;  Thomp- 
son V.  Dickerson,  12  Barb.  (N.  Y.)  108; 
Lutweller  v.  Linnell,  12  Barb.  (N.  Y.) 
512;  Mclntvre  v.  New  York  Cent.  R. 
Co.,  43  Barb.  (N.  Y.)  532;  Ball  Elec- 
trie  Light  Co.  v.  Sanderson  Bros.  Steel 
Co.  (Supreme  Ct.),  14  N.  Y.  Supp.  429; 
Rumsey  v.  New  York,  etc.,  R.  Co.,  63 
Hun  (N.  Y.)  200. 

Pennsylvania* — Stout  v»  Rassel,  9 
Yeates  (Pa.)  334. 

**  Wherever  there  is  conflict  there 
can  be  no  nonsuit  i  law  and  no  With- 
drawal of  a  case  from  the  jury,  for  the 
reason  that  wherever  there  is  conOict 
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doubt,^  nor  where  the  facts  not  proved  fay  the  plaintiff  are  ad- 
mitted by  the  defendant's  answer,*  nor  on  complicated  matters 
both  of  law  and  fact,'  nor  where  there  is  evidence  tending  to 

in  the  testimony  the  true  facts  are  not  should   not  be  allowed  where  la  an 

known   to   the  court,   and    cannot  be  action  for  damages   there  is  evidence 

known  until   that   conflict  is  made  to  from  which    negligence  may   be    in- 

cease  by  the  power  which  the  law  of  ferred  by  the  jury.     Heff  v.  Broome, 

this  state  vests  in  the  jury  to  tell  the  70  Ga.  ^6. 

court  which  witnesses  are  truthful  and  Contributory  Ntgligefue^ — The  plain- 

which   not,  where  they  differ  on  any  tiff  may  be  nonsuited  where  it  is  shown 

matter  touching  the  vitals  of  the  case,  by  an  unavoidable  inference  that  he 

or  what  the  truth  is,  weighed  in  the  was  guilty  of  contributory  negligence. 

scales  which  the  law  gives  to  the  jury  Moffatt  v.  Tenney,  17  Colo.  189;  Cox 

to  hold,  when  testimony  is  heaped  in  v.  Syenite  Granite  Co.,  39  Mo.  App. 

uncertain  piles  on  the  one  side  and  the  435;  Moakler  v.  Willamette  Valley  R. 

other."     Frank  v,  Atlanta  St.  R.  Co.,  Co.,  18  Oregon  189;  Edwards  v.  Phil- 

72  Ga.  340.  adelphia,  etc.,  R.  Co.,  148  P&.  St.  531; 

On  Testimony  of  OnoWltnon. — While  Cassidy  v.  Angell,  12  R.  i.  447;  Cor- 
a  plaintiff  cannot  be  nonsuited  on  tes-  nelius  r.  Appleton,  22  Wis.  635;  Hoth 
timony  of  one  witness  (not  himself),  if  v.  Peters,  55  Wis.  406;  Delany  v.  Mil- 
there  are  other  witnesses  who  make  waukee,  etc.,  R.  Co.,  33  Wis.  67. 
out  a  case  for  the  jury,  the  rule  has  But  where  conduct  of  the  plaintiff 
no  application  to  a  case  where  there  is  can  be  reconciled  with  an  absence  of 
no  contradiction  in  the  testimony,  but  contributory  fault,  be  should  not  be 
rather  a  corroboration.  Brown  v.  nonsuited.  Crowley  v,  St.  Louis,  etc., 
Barnes,  151  Pa.  St.  562.  R.  Co.,  24  Mo.   App.   119;  Cremcr  v. 

1.  Cook  V,  Western,  etc.,  R.  Co., 69  Portland,  36  Wis.  92;  Langhoff  9.  Mil- 

Ga.    619;    Jones   v.    Tift,  63  Ga.  488;  waukee,  etc.,  R.  Co.,  19  Wis.  489. 

Hankerson  v.  Southwestern  R.Co.,S9  In  SvmtA  Carolina  the  rule  is  that 

('A*  593;  Jackson  v.  Georgia  R.  Co.,  77  contributory  negligence  is  not  m  proper 

Ga.  82;  Graves  v.  Santway  (Supreme  ground  upon  which  to  base  a  nonsuit, 

Ct.),  6    N.  Y.  Supp.  892;  Carrier  r.  as  it  is  a  matter  of  defense  which  must 

Dorrance,  19  S.  Car.  30;  Ewen  r.  Chi-  be  proved  to  the  satis factionof  the  jur^. 

cago,  etc.,  PL  Co.,  38  Wis.  613.  Carters.  Columbia,  etc.,  R.  Co.,  19  S. 

In  Louisiana  where  the  evidence  Car.  20;  Petrie  v.  Columbia,  etc.,  R. 
leaves  the  right  of  the  plaintiff  in  Co.,  29  S.  Car.  303;  Darwin  v.  Char- 
doubt  the  court  in  the  exercise  of  a  lotte,  etc.,  R.  Co.,  23  S.  Car.  531. 
sound  discretion  should  render  a  judg-  2.  Vaca  Valley,  etc.,  R.Co.  v.  Mans- 
ment  of  nonsuit.  Yorke  v.  Allen,  20  field,  64  Cal.  560. 
La.  Ann.  237;  Smith  z^.  Thielen,  17  la.  TenAsr  into  Court. — So  it  is  erroneous 
Ann.  239.  to    render   a    judgment    of    nonsuit 

Questions  Involving  KegHgsnoo.  —  against  the  plaintiff  when  defendant 
Where  the  facts  leave  the  inference  of  by  answer  admits  a  portion  of  plain- 
negligence  in  doubt  the  court  must  tiff's  demand  to  be  due  and  tenders  in 
refuse  the  nonsuit.  Ewen  t/.  Chicago,  court  the  anr.ount  admitted  to  be  due. 
etc..  R.  Co.,  38  Wis.  628;  Hankerson  Mace  r.  Gaddis,  3  Wash.  Ter.  125. 
V.  Southwestern  R.  Co.,  59  Ga.  593.  In  an  Action  to  Quiet  Title  a  nonsuit 

Presumption  Raised  by  Law, — Where  should  not   be  granted  for  failure  of 

the  law  raises  a  presumption  of  negli-  the  plaintiff,  after  having  proved  title 

gence    against    the   defendant,    from  in  himself,  to  prove  an  adverse  claim, 

the  mere  infliction  of  injury,  the  case  title,  or  interest  in   the   defendants, 

should  be  submitted  to  the  jury,  un-  when  the  complaint  alleges  and  the 

less  the  presumption  is  rebutted  from  answer  admits  that    the  defendants 

the  circumstances,  and  it  should  be  so  claim  and   assert    an  interest    in  the 

submitted  where  from  the  immaturity  property.     Vaca  Valley,  etc.,   R.   Co. 

of  the  plaintiff  the  diligence  shown  is  v,  Mansfield,  84  Cal.  560. 

sufficient  to  relieve  him  from  the  alle-  8.  **  The  court  declared  that  on  com- 

gation    of     contributory    negligence,  plicated  matters  both  of  law  and  fact 

Vickers  v.  Atlanta,  etc.,  R.  Co.,  64 Ga.  the  court  would  not  direct  a  nonsuit 

306.  on  the  merits  of  a  case  where  material 

Negligence  Inferred, — The    nonsuit  evidence  had  been  girea  by  the  party 
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prove  the  issues  formed  by  the  replication,^  although  none  to 
prove  the  issues  on  the  original  complaint.*  And  where  the 
action  is  brought  for  pecuniary  damages  it  is  suiiicient  to  defeat 
the  motion,  to  show  a  right  to  recover  nominal  damages.' 

Limitation  of  Frinoiplo. — A  nonsuit  is  not  properly  refused,  however,^ 
unless  there  be  some  evidence  tending  to  justify  a  reasonable  and 
proper  inference  that  the  plaintiff  may  recover.*  A  mere  scintilla 
of  evidence  against  the  defendant,*  or  evidence  from  which  a 
mere  surmise  of  liability  may  be  inferred,*  or  evidence  which  is 
immaterial  to  the  issue,''  or  the  failure  of  the  plaintiff  to  complete 
his  proof  because  of  the  bad  faith  of  the  defendant,^  is  not  suffi- 
cient ground  for  denying  the  motion. 

Ai  to  soYoral  Dofondants. — A  plaintiff  cannot  be  nonsuited  in  an  ac- 
tion of  tort  as  to  all  of  several  defendants,  on  evidence  showing 
complete  failure  of  proof  as  to  one  only .• 

ee.  Proper  Time  to  Make  the  Motion — ^At  tho  Opening — The  motion 
should  not  be  allowed  upon  the  opening  of  plaintiff's  counsel  *• 
unless  he  therein  makes  an  admission  fatal  to  the  cause  of  action.^  ^ 

against     whom     the      nonsuit     was  7.  Frye  v.  Gragg,  35  Me.  29. 

prayed."     Hubley  v.  White,  2  Yeates  8.  Curry  v.   May,    4.   Harr.  (Del.) 

(Pa.)  148.  X73- 

1.  Meyers  v.  Hart,  3  Colo.  App.  392.  The  court  refused  to  nonsuit  a  party 

S.  Meyers  v.  Hart,  3  Colo.  App.  392.  for  an  unexplained  alteration  of  the  in- 

3.  Hancock  v,  Hubbell,  71  Cal.  537;  strument  declared  on,  though  the  al- 
Woodrow  V,  Cooper,  3  Iowa  214;  Van  teration  was  important  and  was  in 
Rensselaer  v.  Jewett,  2  N.  Y.  135.  plaintiff's  handwriting  and  the  instru- 

Aetion  fbr  Ananlt  and  Battery. — In  an  ment  in  his  custody;  it  appearing  that 

action  for  damages  for  an  assault  and  the  defendant  had  a  counterpart  which 

battery  it  appeared  that  the  defend-  he  refused  to  show.     Curry  v.  May,  4 

ant  was  an  officer,  and  that  an  alleged  Harr.  (Del.)  173. 

assault  was  made  on  the  occasion  of  9.  Gerhardt  v.    Swaty,    57  Wis.  24; 

the   arrest  of  plaintiff  by  defendant,  Howard  v,  Snelling,  28  Ga.  460. 

but  it  did  not  appear  that  plaintiff  at-  10.  Emmerson  v. Weeks.  58  Cal.  382; 

tempted  to  resist  arrest  in  any  way,  Stewart  v.  Hamilton,  18  Abb.  Pr.  (N. 

and  he  and  other  witnesses  testified  Y.  Super.  Ct.)  298;  Haley  v.  Western 

that  he  was  thrown  down  by  defend-  Transit  Co.,  76  Wis.  344. 

ant,   and    that     the   latter  got   upon  11.  Emmerson  v.  Weeks,  58  Cal.  382; 

him  with  his  knees,  and  a  physician  Stewart  v,  Hamilton,  18  Abb.  Pr.  (N. 

who   attended  plaintiff  the  next  day  Y.   Super.   Ct.)  298;  Wilson  v.  Press 

testified   to   the   serious   character  of  Pub.  Co.,  14  Misc.  Rep.  (N.  Y.  C.  PI.) 

his   injuries:   the  motion   granting  a  514. 

nonsuit  was  deemed  error.    Schwenke  Inanfflcient  Opening. — Such  a  motion 

V.    Union  Depot,  etc.,  Co.,    12   Colo,  will  not   be   granted  merely  because 

341.  counsel  failed  to  state  in  his  opening 

Partial    Beeovery   Proved. —  Where  facts  sufficient  to  constitute  a  cause  of 

plaintiff's  evidence  shows  a  right  of  action.     Stewart  v.  Hamilton,  3  Robt. 

recovery  of  any  portion  of  a  tract  of  (N.  Y.)  672. 

land  sued  for,  a  nonsuit  as  to  the  whole  Assnmed  Insnfficieneyof  Paeti. — A  dis- 
tract is  improper.  Wright  v.  Rose-  missal  at  the  opening  on  the  assumed 
berry,  8t  Cal.  87.  insufficiency  of  facts  stated  is  errone- 

4.  Beaulieu  v,  Portland  Co.,  48  Me.  ous,  as  the  evidence  might,  notwith- 
391.  standing  the  defective  opening,  have 

5.  Beaulieu  V.  Portland  Co.,  48  Me.  warranted  recovery.  Fisher  v.  Fisher, 
291.  5  Wis.  472. 

6.  Beaulieu  v.  Portland  Co.,  48  Me.  Offen  of  Proof  Coniidered.— -On  such  a 
39X.  motion  the  plaintiff  is  ordinarily  enti- 
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DISMISSAL. 


•a  Motion  of  Psrty. 


The  foregoing  rule  extends  to  dismissals  under  code  procedure.^ 
Btforo  Submisiioii  of  tho  Caiuo. — The  motion  should  properly  be  made 

before  submission  of  the  cause,  as  the  defendant  waives  his  right 

to  move  for  a  nonsuit  by  allowing  his  case  to  go  to  jury.* 
During  Progroos  of  Caiuo. — But  a  nonsuit  may  be  ordered  at  any  other 

time  during  the  progress  of  the  cause  whenever  it  appears  that  the 

plaintiff  is  not  entitled  to  maintain  his  action.' 

tied  to  fhe  benefit,  not  only  of  all  the  Name  of  Judgment  Immaterial. — It  is 
allegations  in  the  pleading  and  open-  therefore  an  entirely  immaterial  matter 
ing  of   his  counsel,  but  also  of  all  his    that  the  judgment  is  called  a  judgment 


offers  of  proof.  Roberton  v.  New 
York.  7  Misc.  Rep.  (N.  Y.  C.  PI.)  645. 
1.  Roberton  v.  New  York,  7  Misc. 
Rep.  (N.  Y.  C.  PI.)  645;  Wilson  v. 
Press  Pub.  Co.,  14  Misc.  Rep.  (N.  Y. 
C.  PI.)  514;  Stewart  v,  Hamilton,  3 
Robt.  (N.  Y.)672. 


of  nonsuit  and  entered  as  such,  if  the 
record  or  minutes  of  the  trial  show  that 
it  was  rendered  after  the  cause  was 
submitted  to  the  justice  and  after  he 
took  time  to  deliberate.  Elweil  v, 
M'Queen,  10  Wend.  (N.  Y.)  522. 

By  Oral  Evidence, — But  it  is  not  corn- 


It  is  Immaterial  Error  to  grant  a  non-    petent  to  show  by  parol  evidence  that 
suit  prematurely  where  it  is  evident    the  cause  was  heard  and  decided  upon 


that  the  plaintiff  cannot  recover  in 
any  event.  Vincent  v.  Pacific  Grove, 
102  Cal.  405. 

Presumption  on  Appeal. — And  it  will 
not  be  presumed  on  appeal  that  a  fatal 
admission  was  made;  and  where  the 
opening  is  not  comprised  in  the  ap- 
peal book  it  will  be  presumed  to  have 
followed  the  complaint,  and  that  the 
dismissal  was  made  on  the  ground  that 


its  merits,  where  the  docket  merely 
shows  that  a  judgment  of  nonsuit  had 
been  entered.  Brintnail  v.  Foster,  7 
Wend.  (N.  Y.)  103. 

In  Missouri  di  different  rule  prevails. 
There  it  is  held  that  where  the  record 
shows  that  a  justice  of  the  peace  did 
in  fact  render  a  judgment  of  nonsuit 
after  a  submission  on  the  merits  it  can- 
not be  considered  a  judgment  for  de- 


the  complaint  failed  to  state  a  cause  of     fendant,  although  it  is  irregular,  and 
action.    Kley  v.  Healy,  127  N.  Y.  555;     consequently  it  cannot  be  pleaded   in 


Linde  v.  Bensel,  22  Hun  (N.  Y.)  601. 

2.  McEwen  v,  Mazyck,  3  Rich.  (S. 
Car.)  210;  El  well  v.  M'Queen,  10  Wend. 
(N.  Y.)522. 

Before  Verdiet. — A  motion  to  nonsuit 
the  plaintiff  must  always  be  made  be- 
fore a  verdict  is  rendered  in  the  cause. 
Downing  v,  Mann,  3  E.  D.  Smith  (N. 
Y.)  37;  Peters  v,  Diossy,  3  E.  D.  Smith 
(N.  Y.)  115;  Vaughan  v.  Cade,  2  Rich. 
(S.  Car.)  49;  Nance  v.  Palmer,  2  Bailey 
(S.  Car.)  88;  unless  leave  is  expressly 
reserved  on  the  trial  to  renew  the  mo- 
tion without  being  prejudiced  by  the 
verdict,  Downing  v.  Mann,  3  E.  D. 
Smith  (N.  Y.)  37:  Gale  v.  Hays,  3 
Strobh.  (S.  Car.)  452. 


bar  of  a  subsequent  suit  for  the  same 
cause.  Schmidt  v,  Halle,  15  Mo.  App. 
39.  The  same  case  held  that  it  could 
not  be  deemed  a  retraxit^  and  the  court 
said:  ''Technically,  there  can  no  more 
be  a  retraxit  than  a  nonsuit,  after  the 
cause  is  submitted.  The  one  is  a  mere 
default  and  neglect  of  plaintiff;  the 
other  is  a  voluntary  open  renunciation 
of  his  suit  in  court,  made  between  the 
filing  of  the  declaration  and  the  sub- 
mission of  the  cause.  By  a  retraxit 
the  plaintiff  loses  his  action.  The  re^ 
traxit  cannot  be  by  attorney,  and  must 
be  by  the  plaintiff  in  person.  •  •  *  It 
would  certainly  be  unjust  to  hold  that 
a  plaintiff  before  a  justice  who  asks. 


On  Trial  without  Jury. — A  justice  of  after   submission  of  his  cause,    for  a 

the  peace  cannot  render  an  involuntary  judgment  of  nonsuit,  means  a  retraxit^ 

nonsuit  where  no  jury  is  called  after  about  which  and  its  effects  he  probably 

submission  and  deliberation  upon  the  never  heard — though  he  speaks  of  a 

cause,  as  the  case  is  sub  judice  upon  nonsuit,    which    the    laity   commonly 

the  merits,  must  be  decided  upon  the  understand   as   being  no  bar  to  any 

merits,  and  the  judgment  will  be  re-  further  action." 

garded  as  a  judgment  for  the  defend-  8.  McEwen  v.  Mazyck,  3  Rich.  (S. 

ant,    and    will    bar    a    future    action.  Car.)  215;  Powell  v.  Jones,  12  Ohio  35. 


Schmidt  v.  Halle,  15  Mo.  App.  36;  El- 
well  V.  M'Queen,  10  Wend.  (N.  Y.)  522; 
Hess  V.  Beekman,  11  Johns.  (N.  Y.)457. 


Befbre  Close  of  Case. — A  dismissal  of 
a  complaint  before  the  plaintiff  has 
finished  his  case  is  generally  errone* 
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At  the  Close  of  Plaintiff's  Case. — After  the  close  of  the  plaintiff's  case, 
and  before  the  defendant  introduces  evidence  in  his  own  behalf, 
the  defendant  has  a  legal  right  to  have  the  motion  entertained 
and  in  a  proper  case  allowed.^ 

After  ETidenee  by  Defendant. — After  the  defendant  has  introduced 
evidence  his  m<jtion  may  be  allowed  or  refused  at  discretion,  * 
as  the  production  of  evidence  by  him  without  application  for  a 
nonsuit  waives  his  strict  legal  right  to  it.' 

ous.     Hansen  v.  Burt,  lo  Mi$c.  Rep.  tiS  haa  Siny  prima  fa ct^  testimony,  he 

(N.  Y.  City  Ct.)  235.                    »  has  the  right  to  the  verdict  of  a  jury 

Right    of    Bebattal. — It    cannot    be  upon  it.*" 

granted    in    derogation    of   plaintiff's  8.  Lyon  v.  Sibley,  32  Me.  576;  Boody 

right  to  introduce  evidence  in   rebut-  v.  Goddard,  57  Me.  602;  Ricker  v,  Joy, 

tal  of  defendant.    Metzger  v,  Herman,  72   Me.  106;   Bennett   v.  Agricultural 

12  N,  Y.  Wkly.  Dig.  181.  Ins.  Co.,  51  Conn.  512:  Jansen  v.  Acker, 

After    New    Trial. — But    it    may    be  23  Wend.   (N.   Y.)  480;   Carpenter  v. 

granted  after  an  order  allowing  a  new  Smith,  10  Barb.  (N.  Y.)  663;  Rudd  v, 

trial,  upon   failure   of  the  plaintiff  to  Davis,  3  Hill  (N.  Y.)  287,  affirming  7 

produce  any  evidence  on  the  new  trial.  Hill  (N<  Y.)   529;  Fort   v,  Collins,  21 

Snow  V.  Vandeveer,  33  Neb.  735.  Wend.  (N.  Y.)  109;  Romaine  v,  Norris» 

Before  Hearing. — The  court  in  a  case  8  N.  J.  L.  80. 

tried  without  a  jury  is  not  required  to  When  Entertained. — The  motion  will 

hear  the    evidence    before    dismissal  be  entertained  for  failure  of  proof  after 

where   it   is  clearly  evident  that  the  the  evidence  on  both   sides  is   intro- 

plaintiff  cannot  in  any  event  recover,  duced  in  a  case  where  the  judge  would 

Neubcrger  ».  Keim,  134  N.  Y.  35.  feel  obliged  to  set  aside  a  verdict  for 

Pending  Reference.  —  The  motion  is  the  plaintiff  as  against  the  evidence, 
inappropriate  while  a  reference  is  still  Geary  v.  Simmons,  sgCal.  224;  Vander- 
pending,  ordered  by  the  court,  to  assist  ford  v.  Foster,  65  Cal.  49;  Fox  v.  South- 
in  making  a  final  disposition  of  the  ern  Pac.  Co.,  95  Cal.  234. 
questions  in  dispute.  Drexel  r.  Pease  8.  Roberts  v.  Croft,  7  C.  &  P.  376, 
(Supreme  Ct.),  11  N.  Y.  Supp.  133.  32  E.  C.  L.  548;    Giblin  v.  M'Mullen, 

After  Counterclaim. — A   defendant   is  21  L.  T.  N.  S.  214;   Davis  v.  Hardy.  6 

not  precluded  from  having  the  plain-  B-  &  C.  225,  13  E.  C.  L.  152;  Bogk  v» 

tiff*s  cause  of  action  dismissed,  because  Gassert,  149  U.  S.  17;  Carland  v.  Day» 

be  has  interposed  a  counterclaim.  Slo-  4  E.  D.  Smith  (N.  Y.)  251;   Jones  v, 

cum  V.  Minneapolis  Millers' Assoc,  33  Weathersbee,    4    Strobh.     (S.     Car.) 

Minn.  438.  50. 

1.   East,  etc.,  R.  Co.  v,  Sims,  80  Ga.  Fraetioe  in  Conneotiont — In  Bennett 

807;  Carpenter  v.  Smith,  10  Barb.  (N.  v.  Agricultural  Ins.  Co.,  51  Conn.  512, 

Y.)  663;  Stuart  r.  Simpson,  i  Wend,  the  court  said:  **  The  practice  in  Con- 

(N.  Y.)  376:  Healy  v,  Utly,  i  Cow.  (N.  necticut,  unlike   that  of  some   other 

Y. ) 345;  Brown  z'.  Mohawk,  etc.,  R.  Co. »  states,  is  regulated  by  statute.    Gen. 

I  How.  App.  Cas.  (N.  Y.)52;  Holmes  t^.  Statutes,  p.  443,  §§  3,  4.     This  statute 

Chicago, etc.,  R.  Co.. 94  111.  444;  Carrier  provides  for  a  nonsuit,  not  when  all 

V.  Dorrance,  19  S.  Car.  30;  Sanders  v,  the  evidence  on  both  sides  has  been 

Etiwan  Phosphate  Co.,  19  S.  Car.  510.  received,  but  when  the  plaintiff  on  his 

In  Redding  V.  South. Carolina  R.  Co. »  part  has  submitted  his  evidence  and 
3  S.  Car.  9,  it  was  said:  *' Where  there  rested.  If  the  court  shall  be  of  the 
has  been  a  total  failure  of  testimony,  opinion  that  a  prima  facie  case  is  not 
as  in  Brown  v.  Frost,  2  Bay  (S.  Car.)  made  out,  the  court  may  (not  must) 
126,  and  Hopkins  v.  De  Graffenreid,  2  grant  a  nonsuit.  If  granted,  the  plain- 
Bay  (S.  Car.)44i,  there  was  nothing  to  tiff  has  his  remedy;  if  refused,  the  de- 
leave to  the  jury,  and  it  was  the  duty  fendanthasnoremedy  on  that  account, 
of  the  judge  to  nonsuit;  but,  as  is  said  but  must  go  on  with  the  trial  and 
in  Rogers  v.  Madden,  2  Bailey  (S.  Car.)  submit  the  case  to  the  jury,  either  on 
321,  the  practice  of  'ordering  a  nonsuit  the  plaintiff's  evidence  alone,  if  he 
in  invitum,  for  defective  testimony,  is  chooses,  or  upon  his  own  evidence  as 
to  be  pursued  with  caution.  If  a  plain-  well." 
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S«newal  of  Motion. — A  renewal  of  the  motion  may  be  entertained 
after  the  defendant  has  entered  upon  or  concluded  his  defense, 
although  the  motion  was  made  and  refused  at  the  close  of  the 
plaintiff's  case.* 

On  Hov  Trial  afur  BoronaL — The  motion  may  be  entertained  after 
a  reversal  and  the  award  of  a  new  trial.' 

EoMrration  of  Motion. — In  North  Carolina  the  trial  judge  should 
reserve  the  decision  on  the  motion  until  after  the  jury  have 
rendered  the  verdict.' 

//.  Completion  op  Proof  by  Subsequent  Evidence — By  FlaintiiL — ^The 
trial  court  may  reopen  the  case  at  discretion  and  allow  the  plain- 
tiff to  supply  the  defects  in  his  proof  by  subsequent  evidence* 
after  the  motion  fornonsuit  is  made  and  before  decision  thereon,* 

1.  Fagundcs  V.  Central  Pac.  R.  Co.,  Or^^w.— Bennett  v.  Northern  Pac 
79  Cal.  97;  Fitch  r.  Hassler,  54  N.  Y.     Express  Co.,  12  Oregon  49. 

677.  South  Carolina. — Kairson   v.  Pnck- 

A  Motion  for  Hew  Trial  will  not  suffice  haber,  14  S.  Car.  626;    Browning  r. 

to  serve  as  a  renewal  of  a  motion  for  a  Huff,  a  Bailey  (S.  Car.)  179!  Poole  v. 

nonsuit.      Downing  v,  Mann,  3  E.  D.  Mitchell,  i  Hill  (S.  Car.)  404;  Mathews 

Smith  (N.  Y.)  36.  v.  Heyward.  2  S.  Car.  247:   Couch  r. 

2.  Gregory  v,  Nesbit,  5  Dana  (Ky.)  Charlotte,  etc.,  R.  Co.,  22  S.  Car.  557- 
419.  Wisconsin,  —  Remlinger   v.  Young, 

On  Same  State  of  Faote — And   when  22  Wis.  426. 

on  a  new  trial  the  evidence  introduced  Copy  of  Pajwr.— So  it  is  not  a  percmp- 

18  substantially  the  same  a  nonsuit  will  tory  ground  of  nonsuit  for  a  plaintiff 

be  ordered  where  the  evidence  on  the  who   has   produced   the  usual   copies 

first  trial  was  considered  by  the  appel-  upon  a  review,  certified  to  be  copies  of 

late   court    insufficient    to   sustain    a  all   papers  used  and   filed   upon  the 

recovery.     Kaveny  v.  Troy  (Supreme  former  trial,  that  a  paper  so  used  is 

Ct.),  36  N.  Y.  St.  Rep.  703;  Hendcr-  not  copied.     The  court  may  properly 

son  r.  Central  R.  Co..  73  Ga.  718.  allow    lime  to   supply  the   omission. 

8.  Davis  V.  Ely,  100  N.  Car.  283;  Belknap  w.  Wendell.  31  N.  H.  92. 
Kirby  v.  Mills.  78  N.  Car.  126,  where  Supplying  Lottors  of  Adminiitratoon.- 
the  court  said:  '*  The  verdict,  if  for  A  court  may  allow  a  plaintiff  who 
the  defendant  upon  the  issues,  may  sues  as  administrator  to  read  his 
have  rendered  the  point  of  law  re-  letters  of  administration  after  a  mo- 
served  immaterial ;  and  if  for  the  plain-  tion  for  judgment  as  m  case  of  non- 
tiff,  the  judge  could  then  have  set  aside  suit.       Huston    v.    Becknell,    4    Mo, 

the  verdict  and  directed  a  nonsuit.*'  39-                          *        1^     rA  r^\     co,- 

Argmn^at  on  Motion.— It  is  loose  and  5.  Tuller  v.   Arnold,   98^*1-522. 

improper  practice  to  allow  the  defend-  Anderson   v.   Hughes,   5   Strobh.  (b. 

ant  to  argue  the  force  and  effect  of  the  Car.)  74:   Shepperd   v.  Traders    NaL 

plaintiff's   evidence   on   a   motion    to  Bank,  23  S.  Car.  601. 

Sonsuit    made   by  defendant    in  the  PoworliboraUyConrtnied. -The court 

midst  of  the  trial  at  the  close  6f  plain-  will  be  especially  liberal  in  allowing 

tiff's  evidence.      Stith  v.  Lookabill,  71  omissions  to  be  supplied  where  they 

N.  Car.  25;   McCurry  v.  McCurry,  82  are  due  to  an  oversight  of  the  party. 

N    Car    206  »».  ^o""  instance,  where  the  defect  was 

'4     California  —Tuller  r.  Arnold,  98  in  failing  to  ask  a  question  required  to 

Cal*.  522;  Gardiner  r.  Schmaelzle,  47  connect  the  evidence.    Fightmaster  p. 

P-i    -go  Beasley,  i  J.  J.  Marsh.  (Ky.)  606. 

Ciw^.  -  Atlantic     Ins.     Co.    v.  Where  the  Nonsnit  is  Voluntary -A^ 

Manning,  3  Colo.  224;  Woodbury  v.  »^^«''»^^f ^  •."^"''^^^.^^^^^^ 

Hinckley.  3  Colo.  App.  21a  against  the  will  of  the  plaintiff  it  is 

^^W»^•.--Weldon   x^.   Colquitt.   6a  almost  a  matter  of  course  to  open  the 

Q  "^     *  case  and  let  m  evidence  to  save  the 

i'^ii^ib'— Carson  v.  Allen,  6  Dana  nonsuit.   McColgan  v.  McKay,  25  Ga. 

(Ky.)395.  ^31. 
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or  even  after  the  motion  is  denied.^ 

By  Defeadaok. — And  error  in  the  denial  of  the  motion  may  be  rei^ 
dered  immaterial  by  the  subsequent  introduction  of  evidence  by 
the  defendant  supplying  the  omissions  in  the  plaintiff's  case.' 

gg.  Motion  Waivks  Right  of  Submission. — ^A  defendant  by  his  mo- 
tion for  nonsuit  assumes  that  the  case  is  proper  for  the  disposition 
of  the  court '  and  that  only  questions  of  law  are  involved,^  and  is 

To  Avoid  0tatiLto  of   LimitatioaB. —  Judd,  22  Minn."  287;  Deakin  v.  Chi- 

Where  the  statute  of  limitations  would  cago,  etc.,  R.  Co.»  37  Minn.  303;  Keith 

bar  a  new  action,  the  plaintiff  should  vt  Briggs.  32  Minn.  185;  O'Connell  v, 

be  anowed  to  open  the  case  and  intro-  Samuel,  81  Hun  (N.  Y.)  357;  Meyers 

duce  the  missing  evidence   although  v.  Cohn,  4  Misc.  Rep.  (N.  Y.   C.  PI.) 

the  application  for  a  nonsuit  has  been  Z85;  Painton  v.  Northern  Cent.  R.Co., 

made.     Low  v.  Warden,  70  Cal.  19.  83  N.  Y.   7;  Griffith  v.  Staten  Island 

1.  Garber  v.  Gianella,  98  Cal.  $37.  Rapid  Transit  R.  Co.,  89  Hun  (N.  Y.) 

3.   California, — Ringgold  v.  Haven,  141;  Sternwald  v,  Siegel,  7  Misc.  Rep. 

I  Cal.   108;  Higgins  v.   Ragsdale,  83  (N.    Y.    C.  PI.)  70;    Eckensberger  v. 

Cal.  219;  Wood  V,   Ramond,  43  Cal.  Amend,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 

643;    Smith  V,   Compton,  6    Cal.   34;  145;  Hess  v.  Baar,  14  Misc.  Rep.  (N. 

Schlessinger  v.  Mallard,  70  Cal.  334;  Y.    C.  Pl.)»286;    Meyers    v,   Cohn,  4 

Perkins  v,  Thornburgh,  10  Cal.  189;  Misc.  Rep.  (N.  Y.  C.  PI.)  185;  Gaylord 

Vaca  Valley,  etc.,  R.  Co.  v.  Mansfield,  v.Gallagher,  i  Misc.  Rep.  (N.  Y.  C.  PL) 

84  Cal.  560.  Winans  v.  Hardenbergh,  328;  Barrett  9.  Third'  Ave.  R.  Co.,  45 

8  Ca).  391.  N.  Y.  638;  Rowe  v.  Stevens,  44  How. 

Colorado, — Weil  v.  Nevitt,  18  Colo.  Pr.  (N.  Y.  Super.  Ct.)  10;  St.  John  v. 

-io-y    Horn  v,    Reitler,    15    Colo.  316;  Skinner,  44  How.  Pr.  (N.  Y.  Snper. 

Denver,  etc.,  R.  Co.  v,  Henderson,  10  Ct.)  198;  Caspar  v.  O'Brien,  47  How. 

Colo.  I ;  Jennings  v,  Colorado  Springs  Pr.  (N.  Y.  Super.  Ct.)8o;  Schwinger  v. 

First  Nat.  Bank,  13  Colo.  418:  Hoch*  Raymond,  105  N.  Y.  648;  Scoland  v. 

stadter  v.  Hays,  11  Colo.  118.  Scoland,  4  Wash.  118. 

Georgia, — Phipps    v,    Mansfield,   63  Wk£re    Motion.  Made  ai  Opening.^^ 

Ga.  309;     Rockdale    Paper    Mills  v.  Where   the    motion    is  made  at  the 

Steviens,  65  Ga.  380;  Atlanta  v.  Word,  opening,   before   the   introduction  of 

78  Ga.  376.  evidence,  the  error,  if  any,  in  denying 

Nru  Hampshire^ — Oakes  o.  Thorn*  it  will   not  be  corrected  by  any  evi- 

too,  28  N.  H.  44.  dence  subsequently  introduced.     The 

New  Jersey, -^X^nxk  v.  Lecony,  I  N.  ruling  must  be  tested  on  the  state  of 

J.  L.  46.  facts   existing    at    the    time    it    was 

New   York, — ^Jackson  v,  Leggett,  7  granted.  Tooker  v.  Arnouz,  76  N.  Y* 

Wend.  (N.  Y.)  377;    Gaylord  v.  Gal-  397. 

lagher,  i  Misc.  Rep.  (M.  Y.  C.  PI.)  338;  After  Jntroduetian of  Evidence, ^%fxt 

Painton  v.  Northern  Cent.  R.  Co.,  83  where  the  motion  is  made  after  the 

N.  Y.  7;  Hlfany  v.   St.   John,  65   N.  iatrodactson  of  evidence,  an  order  de- 

Y.  314;  Schenectady,  etc.,  Plank-road  nying  it  will  not  be  reviewed  if  subse- 

Co.  V,  Thatcher,  11  N.  Y.  102.  quent  evidence  has  supplied  the  miss- 

Wisconsin, — Barton  z/.  Kane,  17  Wis.  ing    facts,    Kruger   v.   Galewski,    13 

37;  Martin  v.  Western  Union  R.  Co.,  Misc.  Rep.  (N.  Y.  C.  PI.)  56;  Louns- 

^3  Wis.  437.  bory  r.  Purdy,  18  N.  Y.  515;  nor  will 

By  Both  Paartlsf. — Where  all  the  evi-  it  be  reviewed  even  by  a  general  term 

dence  introduced  by  both  parties  to-  of  the  same  court,  Kruger  t^.  Galewski« 

get  her  supplies  the  omissions,  error  in  13  Misc.  Rep.  (N.  Y.  C.  PI.)  56;  Mor- 

denying  the  motion  is  cured.   Jackson  ton  9.  Pinckney,  8  Bosw.  (N.  Y.)  135. 

V,  Johnson,  67  Ga.  167.  In  Illstad  v.  Anderson,  2  N.  Dak. 

Under  Code    Prooadnre. — The    same  167,  it  was  held  that  the  ruling  would 

rule  applies  to  the  dismissal  of  a  com-  not  be  reversed  if  the  defendant  failed 

plaint  or   a  nonsuit  under  code  pro-  to  renew  his  motion  to  dismiss  after  he 

cednre,  error  being  ordinarily  cured  had  finished  his  case. 

by  subsequent  evidence.     Jordan  v.  S.  Slade  v.  McMullen»45  How.  Pr. 

Grogan,  87  Ga.  533;  Chicago,  etc.,  R.  (N.  Y.  Supreme  Ct.)  52. 

Co.  V,  Wedel,  144  III.  9;    Berkey  v.  4.  Todd  v.  Todd»  5  Han  (N.  Y.)  298. 
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presumed  to  have  waived  the  right  to  have  the  case  submitted  to 
the  jury  ^  unless  he  makes  a  specific  request  for  submission  after 
the  denial  of  the  motion.' 

kk.  Argued  and  Dbcidbd  in  Presence  of  Jury. — ^The  motion  may  be 
discussed  and  argued  in  the  presence  of  the  jury.' 

ft.  To  What  Tribunals  and  in  What  Cases  Appucabls — ^To  Wliat  txi- 
bunaU- — The  general  principles  laid  down  in  the  foregoing  sections 

apply  to  all  tribunals  in  which  a  nonsuit  may  be  taken  by  statute 

or  the  common  law.* 

• 

1.  Slade  V,  McMullen,  4S  How.  Pr.  ply  to  special  statutory  proceedings. 

(N.  Y.  Supreme  Ct.)  52;  Wood  v.  Ra-  Harney  v.  McLeran,  66  Cal.  34;  Kolk- 

moad,  42  Cal.  643;  Lord  v,  Bufifum,  19  hoff  v.  Busse,  29  Cine.  Wkly.  L.  Bui. 

Me.  195.  (Ohio)  341. 

8.  Slade  v,  McMullen.  45  How.  Pr.  Before  Beforee. — And  to  a  motion  for 

(N.  Y.  Supreme  Ct.)52;  Todd  v,  Todd,  a  nonsuit  made  on  a  hearing  before  a 

3  Hun  (K.  Y.)  298.  referee.     Scofield  v.  Hernandez.  47  N. 

Hot  of  Plaintiff. — But  no  request  is  Y.  313. 

of  course  required  of  the  plaintiff,  as  Bafort  a  Xagistrata. — They  apply  to 

he  waives  no  right  by  opposing  the  nonsuits  taken  before  a  justice  of  the 

motion.     Siade  v.  McMullen,  45  How.  peace.     Phipps  v,  Alford,  95  Ga.  215. 

Pr.  (N.  Y.  Supreme  Ct.)  52.  On  Trial  by  the  Court  without  a  jury 

Appeal. — And  after  an  exception  is  the  court  may  determine  a  motion  for 

taken  to  a  nonsuit  a  special  request  is  a    nonsuit,  made  after   the   close  of 

not  required  to  enable  an  appeal  to  be  plaintiff's  case,  according  to  the  pre- 

taken.      Train   v.    Holland   Purchase  ponderance  of    evidence   as  on  final 

Ins.  Co.,  62  N.  Y.  598.  submission  of  the  cause.     Lambuth  v. 

Motion  for  Hew  Trial.— The  failure  of  Stetson,  etc.,  Mill  Co.  (Wash.  1896), 

the  defendant  to  move  for  a  nonsuit  44  Pac.  Rep.  148;  Hay  ward  v.  Jack- 

at  the  close   of   plaintiff's  case  does  man  (Iowa,  1895),  64  N.  W.  Rep.  667; 

not  waive  the  right  of  the  defendant  Pittsburg,  etc.,   R.  Co.  v.  Reich,  loi 

to  move  for  a  new  trial,  after  an  ad-  111.  157. 

verse  verdict,  on  the  ground  that  the  **  Counsel    for    appellant     contend 

verdict  is  against  the  evidence.    Swee-  that  the  motion  to  dismiss  or  for  judg- 

ney  v.  Coe,  12  Colo.  486.  ment  ought  to  have  been  overruled, 

8.   Higgins   v.  Cherokee  R.  Co.,  73  because  it  is  in  the  nature  of  a  demur- 

Ga.  161,  where  the  court  said  :    "If  rer  to  the  evidence,  and  it  ought  not 

the  motion  is  granted ,  the  case  is  with-  to  have  been  sustained  unless  the  evi- 

drawn  from  the  jury;  but  if  it  is  denied,  dence   was   insufficient   to  support  a 

the  impression  which  would  be  gener-  verdict  if  the  case  had  been  tried  by 

ally  made  upon  their  minds  would  not  jury.     We  think  the  rule  applicable  to 

be  unfavorable  to  the  plaintiff."  a  trial  by  jury  does  not  obtain  where 

Conrt  GommenUng  on  Testimony. — In  there  is  a  trial  of  a  law  action  by  the 

the  decision  of  the  motion  for  a  non-  court.    In  such  a  trial  the  court  weighs 

suit  the  judge  may  comment  upon  the  the  facts,  and  determines  them  by  a 

testimony  in  the  presence  of  the  jury  preponderance  of  the  evidence;  and 

where  the  defendant  has  not  asked  for  when  the  plaintiff's  evidence  was  all 

the  withdrawal  of  the  jury  from  the  introduced,  and  the  defendant  offered 

room  during  the  consideration  of  the  no  evidence,  the  question  for  the  court 

motion.     Blue   v.   McCabe.   5   Wash,  to  determine  was  whether,  by  a  pre- 

j2e.  ponderance  of  the  evidence,  theplaln- 

4!  Equity  Cases  nndsr  the  Codes. —  tiff  was  entitled  to  a  judgment."  Hay- 
Frank  V,  Atlanta  St.  R.  Co.,  72  Ga.  ward  v.  Jackman  (Iowa,  1895).  64  N. 
330;    Lalande  v.  McDonald,  2  Idaho  W.  Rep.  667. 

283-  Great  Western  Mfg.  Co.  v.  Hun-  On  Interrogatories  SnbmittedtoJnry.— 

ter,'  15  Neb.  32;   Freer  v,  Tupper,  21  And  where  in  an  action  triable  by  the 

S    Car.    82"    Cattell   v,    Ferguson,   3  court  some  of  the  issues  are  submit- 

Wash   541:  Blair  v.  Dockery.  24  Wis.  ted  to  the  jury  under  the  statute,  and 

.^  the  jury  fail  to  answer  affirmatively  an 

Spoeial  Proeeedingt.--The  rules  ap-  interrogatory  essential  to  the  plain* 

952  Volume  VL 


Involuntary  Tenninatioa  DISMISSAL.  on  Motion  of  Partj. 

In  Wliat  Cueo. — The  rule  is  the  same  in  contract  or  toit  ^  and  on 
a  motion  to  nonsuit  a  defendant  on  his  counterclaim.' 

(b)  DiimiBsals  nndor  Code  Frooodnre — In  General. — The  same  general 
considerations  apply  to  a  motion  to  dismiss  the  complaint  under 
code  procedure.* 

Failnre  to  Paae  on  Case.— Where  the  motion  is  made  at  the  close  of 
the  defendant's  case,  but  not  passed  on  at  the  time,  a  subsequent 
finding  of  facts  by  the  court  or  referee  adverse  to  the  plaintiff, 
and  a  conclusion  of  law  that  the  complaint  be  dismissed,  is  not 
equivalent  to  a  nonsuit,^  but  is  a  disposition  of  the  case  upon  a 
consideration  of  all  the  testimony.* 

Hot  on  tlie  Meriu. — A  dismissal  for  failure  of  proof  should  not  be 
on  the  merits.* 

(c)  DismlssalB  in  Chanoery — In  General. — In  chancery,  where  the  com- 
plainant fails  to  make  sufficient  proof  of  his  bill  it  may  be  dis- 
missed without  prejudice,''  but  in  accordance  with  the   liberal 

tifiF's  cause  of  action,  the  cause  may  New  York  Cent.,  etc.,  R.  Co.,  40  N. 

be   dismissed.     Sloan   c   Becker,  31  Y.  Super.  Ct.  128;  Greene  v.   Miller, 

Minn.  414.  74  Hun  (N.  Y.)  271. 

1.  Eddy  V.  Wilson,  I  Greene  (Iowa)         Washington. — Wilkenson  Coal,  etc., 
259.  Co.  V.  Driver,  9  Wash.  177;   Scoland 

Venire  Tarn  Qnam. — But  on  a  venire  v.  Scoland,  4  Wash.  118. 

tarn  quam  a  plaintiff  cannot  be  non-  Gonfased Evidence. — Inequity,  where 

suited  although    the    plaintiff's  case  the  evidence  lacks  sufficient  precision, 

does  not  support  recovery.     Beaman  accuracy,  and    definiteness   to  enable 

V,  Blanchard,  4  Wend.  (N.  Y.)  432.  the  court  to  make  the  decree  sought. 

In  Criminal  Cases. — Where  the  grand  the  suit  will  be  dismissed.     Parker  r. 

jury  fail  to  indict,  an  accused  prisoner  Thomson,  21  Oregon  523. 

is  entitled   to  an   order  discharging  In  Indiana  a  motion  by  the  defend- 

him  from  custody  and  dismissing  the  ant  to  dismiss  the   action   upon  the 

prosecution.     Ex  p.   Porter,  16  Tex.  ground  that  the  plaintiff's  testimony 

App.  321.  does  not  sustain  the  complaint  is  not 

2.  Isham  v,  Davidson,  52  N.  Y.  237.  appropriate.     The   defendant   should 
8.  Georgia, — Phipps    v.    Alford,   95  ask  the  court  to  instruct  the  jury  to 

Ga.    215;  Alabama  G.   S.    R.   Co.   v,  return  a  verdict   in  his   favor.     Ply- 

Blevins,  92  Ga.  522.  mouth  v.  Milner,  117  Ind.  324. 

Idaho, — Simmons    v,    Cunningham        In  Louisiana  a  suit  may  be  dismissed 

(Idaho,  1895),  39  Pac.  Rep.  1109.  on  a  peremptory  exception  of  no  cause 

>^a»jtf/.-^Lyman  v,  Todd,  43  Kan.  of  action.    Hart  v,  Bowie,  34  La.  Ann. 

71.  323- 

Minnesota, — Potter    v.    Mellen,    36  Allegation  of  Insolvency. — So  a  revo- 

Minn.    122;    Farmer    v.    Crosby,    43  catory  action  must  be  dismissed  for 

Minn.  459;  Tharalson  v.   Wyman,  58  want  of  the   necessary  allegation  of 

Minn.  233;  Smith  v,  St.  Paul,  etc.,  R.  the    vendor's    insolvency.      Hart    v. 

Co.,  60  Minn.  330;  Andrews  v.  School  Bowie,  34  La.  Ann.  323. 

Dist.  No.  4,  35  Minn.  70.  In  Minnesota  the  cause  will  not  be 

Nebraska,  ^Yi^^2L^    v,    Reynolds,    12  dismissed   because  addressed   to   the 

Neb.  128.  wrong  side  of   the  court,  unless   the 

New  York, — Leslie  v.  Knickerbocker  plaintiff  fails  to  make  out  any  cause 

L.  Ins.  Co.,  63  N.  Y.  27;  Toop  v.  New  of  action  either  legal    or  equitable, 

York  (C.    PI.),  13   N.   Y.   Supp.   280;  Greenleaf  v,  Egan,  30  Minn.  316. 

Sternberger  v,  McGovern,  56  N.  Y.  12;  4.  Van  Derlip  v,  Keyser,68  N.Y.  443. 

Matter  of  Thomson,  86  Hun  (N.  Y.)  5.  Van  Derlip  v,  Keyser,  68  N.  Y. 

405;  Matter  of  Buffalo,  64  N.  Y.  547;  443* 

Whitman  v,  Horton,  46  N.  Y.  Super.  6.  Martin  v.  Cook  (Supreme  Ct.),  14. 

Ct.   532;  Winch  V,  Andrews,  7  Misc.  N.  Y.  Supp.  329. 

Rep.   (N.  Y.   C.    PI.)  73;    Fairfax  v,  7.  Alabama,— %\vi%\ttoTi  v,  Gayle,  ft 
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practice  in  such  cases  the  court  may  allow  him  to  amend.' 

BiU  Taken  Fro  CoafoHo. — And  a  bill  may  be  dismissed  as  to  all  co- 
defendants  although  taken  pro  canfesso  as  to  one.* 

AiBrmatiTe  Disproof . — The  bill  may  be  dismissed  where  the  defend- 
ant affirmatively  disproves  its  allegations,'  as  by  a  full  denial  in 

Port.  (Ala.)  270;  Wilkins  v.  Wilkins,  4  445;  Hennet  v.  Luard,  12  Bcav.  479; 

Port.  (Ala.)  245;  Williams   v.  Barnes,  Si  veil  v,  Abraham,  8  Beav.  59S. 

28  Ala.  613.  Failnre   to    Show  La^  Condifcioii.— 

Floriua. — Sanford  v.  Cloud,  17  Fla.  Where  the  complainant  fails  to  show 

574.  a   clear   legal   right   upon   which  hiS 

Illinois. — Glos  v.  Randolph,  133  111.  claim  to  equitable  relief  depends.the 

197;   Ryan   V.  Sanford,    133    111.   291;  court  may  dismiss  or.  in  the  altcrna- 

Baker  v.  Baker,  159  III.  394:  Tarleton  live,  order  the  bill  to  be  retained  for  a 

V.  Vietes,  6  111.  470.  reasonable  time  to  allow  the  complain- 

Kentucky, — Douglass  v,  Holbert,  7  J.  ants  an  opportunity  to  esublisb  their 

J.  Marsh.  (Ky.)  i;  Simms  r.  Kirtley,  i  title  at  law.     Pierce  v,  Rollins,  83  Me. 

T.  B.  Mon.  (Ky.)  80.  172. 

Maryland. — Abbott  9.   GoUbart,   39  Perfonuuioo  of  CoiditiOM.— Or  vhete 

Md.  554;  Worthington  v.   Herron,  39  the  plaintiffs  fail  to  show  a  perform- 

Md.  145.  ance  of  the  conditions  on  which  their 

Massachusetts. — Chutev.  Quincy,  156  right  to  recovery  depends,  the  bill  maj 

Mass.  189.  be  dismissed.     Walker  v.  Jeffreys,  z 

Michigan. — Avery  v.  Payne,  12  Mich.  Hare  341. 

540;  Bemier  v.  Bernier,  72  Mich.  43;  Satitfkotion  of  Plal&tiiPs  Claim.— On 

Lockwood  V.  Lockwood,  43  Mich.  230.  payment,  satisfaction,  or  tender  of  all 

Mississippi. — Parker  v.   McNeill,  12  the  relief  specifically  sought  by  the 

Smed.  &  M.  (Miss.)  355:  Land  v.  EI-  bill,  it  may  be  dismissed.     Penny  r. 

Hot,  I  Smed.  &  M.  (Miss.)  608;  Cole-  Beavan,  7  Hare  133;  Hennet  v.  Loard, 

man  v.  Lamar,  40  Miss.  775;    Berry-  12  Beav.  479;  Kenny  v.  Beavan.  rS  L 

man    v.    Sullivan,    13    Smed.    &    M.  J.  N.  S.  Cb.  64;  Sivell  v.  Abraham,  8 

(Miss.)  75,  Beav.  598. 

Missouri, — McKeefaan    v.     McKee-  A  Bill  fbr  IliMOirery  will  be  dismissed 

ban,  84  Mo.  403;    State  v.  Hager,  92  where  it  appears  at  the  hearing  that 

Mo.  511:  Leeper  t^.  Bates,  85  Mo.  224.  the  discovery  was  noc  necessary.  Chil- 

J^ew  Jersey. — Hoff  v.  Burd,  17  N.  J.  dress  v.  Morris,  23  Gratt.  (Va.)8o2. 

Eq.  201;  Mills  V.  Mills,  18  N.  J.  Eq.  Cl^nflioting' TefthBony.— The  bill  may 

444.  be  dfsmisseid  although  the  testimony 

New     York. — Innes    v,    Lansing,  7  is  conflicting.      Hewitt  v.  Campbell, 

Paige  (N.  Y.)  583.  109  U.  S.  103. 

Ohio. — Lowrenz    v.   Penn,   etc.,    ro  Bill  fat  ffpodfle  PeifDnBflMo.---Where 

West.    L.    J.    (Ohio)    76;    Toledo    v.  the  evidence  is  conflicting  and  ii  is  not 

Northwestern   O.  N.  G.    Co.,  5  Ohio  clear  that   any  contract  was  in  fact 

Cir.  Ct.  Rep.  577;  Reynolds  v.  Morris,  made,  a  bill  to  enforce  the  specific  per* 

7  Ohio  St.  311.  formance  of  a  contract  will  be  dis- 

Pennsyhmnia. — Best  v.  Best,  161  Pa.  missed.      Has  kin   v.    Agricnltnral  F. 

St.  515;  McLaughlin  v.  McGee,  79  Pa.  Ins.  Co.,  78  Va.    700:  BaMenberg  t. 

St.  219.  Warden,  14  W.  Va.  397. 

South  Carolina. — Miller  v.  Hughes,  1.  Doonan  v.   Glynn,  36   W.    Va. 

38  S.  Car.  513.  225. 

Virginia.— Boyrj^r    v.    Giles,   etc.,  Whoro     DflftetiTV     ia     kftna^- 

Turnpike  Co.,  9  Gratt.  (Va.)  109.  Where    essentially   defective  on  the 

Wisconsin. — Driggs    v.    Merely,    2  proofs,  a  bill    defective  in  its  vitt- 

Chand.  (Wis. )  59.  ments  will  not  be  amended,  but  will  be 

United  States. — Union  Pac  R.  Co.  dismissed  without  prejudice.    Curtis 

V.   Harmon,  54  Fed.  Rep.  29;  McCoy  v,  Goodenow,  24  Mich.  18. 

V.    Rhodes,    ii    How.    (U.    S.)    131;  ».  The   rule  with  its  exccptioos  tf 

Peeler  v.  Lathrop,  48  Fed.   Rep.  780;  stated  and  authorities  cited  in  tnia* 

Mandeville   v.  Riggs,  2  Pet.   (U.    S.)  Decrees,  voL  5,  p.  995. 

482.  S.  Cartigne  v.  Raymond.  4  ^^^ 

England. — Holden  v.  Hearn,  r  Beav.  (Va.)  580. 

954  Volume  VI. 


TeTmiiiAtioii  by  Conient,  DISMISSAL.      or  Sabmiaaion  to  Arbitration. 

his  answer  of  all  the  material  allegations  of  the  bill  where  no  fur- 
ther testimony  is  taken, ^  unless  the  answer  discloses  material 
facts  affecting  the  merits  which  the  plaintiff  could  not  otherwise 
have  discovered,  in  which  case  the  motion  will  be  denied.* 

Time  for  Xotion.  —The  court  will  not  entertain  such  a  motion  on 
the  pleadings  and  testimony  before  the  regular  hearing  of  the 
cause.  ^ 

YIL  TSBHIHATIOV  07  THE  SUIT    BT    COVSEITT,  OB    SUBMISSION   TO 

Abbitbatioh— 1.  By  ConMnt.  (See  also  article  Stipulations.)— 
In  General. — A  suit  may  be  terminated  by  consent  of  parties  ;  * 
and  a  stipulation  properly  evidenced  that  a  bill  shall  be  dismissed  ^ 
or  discontinued  •  will  generally  be  respected  and  enforced  by  the 
court ; ''  and  a  judgment  by  default  taken  without  defendant's 

Aniwer  Setting  up  Aoeennt. — Where  had  been  legally  organized,  and  called 

an  answer  sets  up  an  account  stated  for   proof   of  its   organization.     The 

and  settled,  and  such  account  is  proved  only  proof  was  the  gx  parte  affidavit  of 

on  the  part  of  the  defendant   and  is  a  witness,  which  was  excepted  to  by 

not  in  any  manner  impeached  by  the  the  defendant's  counsel.     It  was  held 

plaintiff,   the   bill   will    be  dismissed  that,  the    plaintiff    having   failed    to{ 

with  costs.  Endo  v.  Caleham,  Younge  prove  the  legal  organization  of    the 

306.  company,  the  bill  should  be  dismissed. 

Petition Beqniring  Payment  of  Legacy.  Bowyer  v.  Giles,  etc.,  Turnpike  Co.,  9 

— A  mere  denial,  by  the  answer  of  an  Gratt.  (Va.)  109. 

executor,  of  the  validity  of  a  claim  set  2.    Hawkins  v.  Sumter,  4  Desaus. 

forth   in  a  petition  requiring  him  to  (S.  Car.)  102. 

pay  a  legacy,  will  not  authorize  the  Simple  Denial  of  TmoA. — A  bill  will 

surrogate's  court  to  dismiss  the  peti-  not  be  dismissed  on  a  simple  denial  of 

tion  unless  the  answer  sets  forth  facjts  fraud  in  the  answer,  where  the  facts 

showing  that    the   claim   is    at  least  lie  within  the  special    knowledge   of 

doubtful.     Matter  of  Macaulay.  94  N.  the  defendant.     Barton  v.  Rushton,  4 

Y.  574.  Desaus.  (S.  Car.)  375. 

Prima  Facie  Equity. — The  dismissal  8.  Fuller  v.   Metropolitan    L.    Ins. 

may  be  had  although  the  bill  states  Co.,  31  Fed.  Rep.  696. 

a  prima  facie  equity.      Lee   County  After  Beeree. — While  the  court  has 

Justices  V.  Fulkerson,  21   Gratt.  (Va.)  power,  after  a  decree  rendered  in  fa- 

182 ;  Royston  r.  Horner,  75  Md.  559 ;  vor  of  the  complainant  on  pleadings 

Douglass  V.  Holbert,  7  J.  J.  Marsh,  and  proof,  to  reverse  its  decision  and 

(Ky.)  I.  dismiss  the  bill,  it  will  not  do  so  un- 

1.  Morrison  v,  Shuster,  i  Mackey  less  its  mistake  of  fact  or  law  is 
(D.  C.)  190.  very  clear  and  decisive,  as  the  de- 
Case  on  Ii^unetion. — And  it  may  be  fendant  may  take  an  appeal.  Coupe 
dismissed  although  a  case  is  made  v.  Weatherhead,  37  Fed.  Rep.  16. 
against  the  defendant  upon  a  motion  4.  See  the  cases  cited  in  the  loUow- 
for  an  injunction  upon  which  a  tem-  ing  notes. 

porary  injunction  was  issued  ex  parte,  fi,  Hurlbert  v,  Ellenberg,  65  III.  398. 

Barfield  v,  Kelly,  4  Russ.  355.  6.  Carpenter    v,    Myers,   90    Mich. 

Oath  against  Oath. — Where  the  an-  209. 

swer  is  directly  responsive  to  the  bill  7.  Illinois, — Hurlbert  v,  Ellenberg, 

and  the  bill  is  supported  only  by  a  sin-  65  111.  398  ;  Christopher  v.  Ballinger, 

gle  witness  without  corroborative  cir-  47  III.  107. 

cumstances,  it  will  be  dismissed.  Bent  Indiana, — Dallin  v.  Mclvor,  12  Ind. 

V.  Smith,  22  N.  J.  Eq.  560.     See  arti-  App.  150. 

cle  Answers   in    Equity   Pleading,  Iowa. — Rogers   v.  Gwinn,  21   Iowa 

vol.  I,  p.  910  et  seq,  58. 

Of  Legal  Orgaaiiation  of  Company.— A  ATaxfiaj.— A ydelotte  v.   Brittain,  39 

plaintiff  in  equity  claimed  to  be  an  in-  Kan.  98. 

corporated  company.     The  defendant  JCentucky.-^lAcGrtx^  9.  Balser,  6  B* 

in  his  answer  denied  that  the  company  Mon.  (Ky.)  142. 

955  Volume  VL 
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knowledge,  in  violation  of  such  a  stipulation,  may  be  set  aside  as  a 
fraud  upon  the  defendant.^ 

Writton  Coniont.  — A  written  stipulation  should  properly  be  signed 
and  filed,  and  the  written  consent  of  the  adverse  party  is  some* 
times  expressly  required  by  statute  in  order  to  authorize  a  dis- 
missal.* 

Attorney's  Bighu. — The  right  of  an  attorney  to  costs  cannot  be 
defeated  by  such  an  agreement,'  but  ordinarily  his  consent  is  not 
required.*      Under  code  procedure  the  attorney  must  be  notified 

Maryland, — Chase's   Case,  i  Bland  1.  Oallin  v,  Mclvor,  12  Ind.   App. 

(Md.)  206.  150. 

Pennsylvania, — Bartholomew's    Es-  8.  Stoutenborough  v.  Board  of  Edu- 

tate,  15s  Pa.  St.  283.  cation,  104  Cal.  667. 

Tennessee, — Jones     v,     Kimbro,    6  8.   Payn  v.   Parks,  i   How.  Pr.  (N. 

Humph.  (Tenn.)  319.  Y.  Supreme  Ct.)94;  Heister  v.  Den, 

England, — Tebbutt  v.  Potter,  4  Hare  17  N.  J.   L.  438;  Carpenter  v,   Myers, 

164;  Askew  V.  Millington,  9  Hare  65;  90    Mich.    209;   Jackson   v.  Cole,    81 

Robison  v,  Manuelle,  2  H.  &  Tw.  402.  Mich.  440;    Henchey    v,  Chicago,  41 

At  Expense  of  Coparty. — But  it  will  III.  136. 

not  be  enforced  at  the  expense  of  a  co-  Payment  of  Costs  Not  Directed. — The 

party  not  consulted.     Fowler  v,  Hos-  court  will  not  direct  the  payment  of 

mer  (Mich.  1895),  62  N.  W.  Rep.  1028.  costs,  Wormer    v,  Canovan,    7  Lans. 

Petition  in  Intervention. — So  where  a  (N.  Y.)  36;    Power  v.    Kent,  i   Cow. 

petition  has  been  filed  in  intervention,  (N.    Y.)    172;    Talcott   v,    Bronson,   4 

the  dismissal  or  discontinuance  may  Paige  (N.  Y.)  501;  but  will  set  aside 

be  refused.     Ikerd  t/.  Postlewhaite,  36  the  settlement  and  permit  the  attorney 

La.  Ann.  236,  holding  that  in  such  a  to  proceed  to  judgment  and   perfect 

case  the  parties  should  not  be  allowed  his  lien  for  costs,  Wormer  v,  Canovan, 

to  dismiss  by  consent,  but  that  the  peti-  7  Lans.  (N.  Y.)  36;  Talcott  v,  Bronson, 

tioner  should  be  allowed  to   intervene  4  Paige  (N.  Y.)  501;  or  grant  an  order 

subject  to  the  right  of  either  party  to  vacating  an  order  of  discontinuance 

have   the    intervention    dismissed    by  without  costs  unless  the  plaintiff  shall 

proper  exception.  pay  the  defendant's  attorney's  costs, 

Conitmetion  of Btatnte. — Whereastat-  Wormer  v,  Canovan,  7  Lans.  (N.  Y.) 

ute  provides  that  either  party  may  dis-  36. 

miss  an  action  on  the  written  consent  of  After  Snbmiiiion  in  Supreme  Court. — 

the  other,  either  party  has  a  legal  right  A   stipulation    signed   by  the  parties 

to  have  such  a  stipulation  enforced  by  a  without  the  knowledge  or  consent  of 

judgment  of  the  court ;  and  an  order  the  appellant's  attorney,  for  a  discon- 

setting  aside  the  stipulation   against  tinuance  of  a  case  after  its  submission 

his  objection  deprives  him  of  a  posi-  in  the  Supreme  Court  and  for  an  affirm- 

tive   legal    right.     Rogers   v.   Green-  ance  of  judgment  without  costs,  will 

wood,  14  Minn.  333.  not  be  treated  as  valid  by  the  court. 

Agreement    by    InfSuit     Plaintiflii. —  Jackson  v.  Cole,  81  Mich.  440. 

Where  a  motion  to  dismiss  is  based  Absenoe  of  Attorney. — The  dismissal 

upon   a   paper    purporting    to  be   an  on   a   stipulation   signed   by   plaintiff 

agreement  to  discontinue  entered  into  only  should  not  be  granted  in  the  ab- 

by  infant  parties,  it  is  properly  over-  sence  of  plaintiff's  attorney.  Henchey 

ruled,  as  such  an  agreement  is  a  con-  v,  Chicago,  41  111.  136. 

tract  which   may  be    avoided    by  the  Betenticn  of  Snm. — When  the  defend- 

infants.'    Hopkins  z^.  Virgin,  ii   Bush  ant  retains  on  the  stipulation  sufficient 

(Ky.)  677.  funds  conceded  to  belong  to  the  plain* 

Motion  for  Voninit. — A   motion    for  tiff  to  pay  the  plaintiff's  attorney,  and 

judgment   as   in   the  case  of  nonsuit  fails  to  do  so,  the  attorney  may  recover 

may  be  granted  after  the   settlement  judgment  thereon  for  the  sum  so  re- 

of  the  suit  between  the  parties,  even  tained  by  the  defendant.     Carpenter 

though  the    agreement    be  by  parol,  v,  Myers,  90  Mich.  209. 

Merritt   v,    Seacord,  i    How.  Pr.  (N.  4.  Heister    v.    Den,    17    N.    J.    L^ 

Y.  Supreme  Ct.)  95.  438« 
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or  the  discontinuance  will  be  refused.^ 

The  Agreement  nmit  be  Entered  in  order  to  terminate  the  jurisdiction 
of  the  court.* 

Conitmotion  of  the  Agreement. — Such  agreements  are  regarded  as 
especially  within  the  supervision  and  control  of  the  court,*  and 
'even  where  they  are  supported  by  a  legal  consideration  the  court 
will  be  very  liberal  in  relieving  parties  from  the  efifect  of  them.** 

Bevocation  of  Agreement. — ^An  agreement  to  discontinue  a  suit  may 
be  revoked  at  the  option  of  either  party  where  it  was  made  with- 
out consideration  and  where  the  costs  of  the  discontinuance  have 
not  been  paid  nor  the  order  entered.* 

2.  By  Submission  to  Arbitration — ^in  General. — The  selection  by 
^he  parties  to  an  action,  of  a  different  tribunal  from  the  one  where 

1.  Eberhardt  v.  Schuster,   lo  Abb.  1895),  31  S.W.  Rep.  225;  Scott  v.  Reedy, 
N.  Cas.  (N.  Y.  Supreme  Ct.)  374.  5  Am.  Law  Rec.  (Ohio)  367;  Buhl   v, 

2.  Hutchings  v.  Buck,  32  Me.  277;  Trowbridge,   42  Mich.   44;    Moon   v. 

Berks,  etc..  Turnpike  Co.  v.  Hendel,  Hunter,  2  Jur.  63;  and  renders  a  plea 

II  S.  &  R.  (Pa.)  123;   Bridges  v.  Vick,  of    intervention   tiled  by   the   parties 

^    Humph.    (Tenn.)    516;     Jewell    v.  thereafter  too  late,  Lambie  v,  Wibert 

Blankenship,    10  Yerg.    (Tenn.)  439;  (Tex.  Civ.  App.  1895),  31  S.  W.  Rep. 

Nichols  V.  State  Bank,   45  Minn.  T02;  225. 

Cummins   v.    Blair,    18  N.  J.  L.  151.  8.  Van  Nuys  v.  Titsworth,  57  Hun 

See  supra,  V.  2,  Entry  of  Order.  (N.  Y.)  5. 

Lien  Continnef  antil  Entry  Made. —  Conient  of  Exeontor. — Where  a  con- 
Where  parties  settle  an  attachment  senting  party  is  an  executor  the  terms 
'OUt  of  court,  the  action  continues  and  of  the  dismissal  by  consent  must  be 
the  lien  holds  good  for  all  creditors  approved  by  the  court,  Warwick  v, 
who  may  apply  or  enter  rules  under  Cox,  9  Hare  App.  xiv.,  where  the 
the  statute  before  the  discontinuance  court  said  :  "  The  bill  might  be  dis- 
•is  entered.  Smith  v.  Warden,  35  N.  missed  by  consent,  and  the  parties 
J.  L.  346.  might  carry  out  their  arrangements 

Snifioient  Entry. — An    entry  of  the  out  of  court ;  but  if  they  were  to  be 

-court  on  the  trial  list,  *' settled  as  per  made  part  of  the  order  of  the  court 

writing   filed,"  was   held  a  sufficient  the  court  must  be  satisfied  that  the  ar- 

entry  of   the  discontinuance.      Sher-  rangement  was  proper  for  the  execu- 

wood  V,  Yeomans,  11  W.  N.  C.  (Pa.)  tors  as  trustees  to  enter  into." 

397.  4.  Van  Nuys  v.  Titsworth,  57  Hun 

In  an  Action  of  Replevin  plaintiff  and  (N.  Y.)  5. 
defendant   appeared  before  a  justice  .Improvident  Agreement.— And  it  is 
>and  caused  the  following  entry  to   be  sufficient   ground  for  relief,  that  the 
made:  **  By  agreement  of  both  parties  agreement  was  entered  into  improvi- 
this  suit  is  dismissed  and  the   sheriff  dently  or  unadvisedly.     Van  Nuys  v, 
is  ordered  to  return  said  goods  to  the  Titsworth,  57  Hun  (N.  Y.)  5. 
'defendant  from  whose  possession  they  Vndne  Inflnenoe. — Fraud  or  undue  in- 
were  taken."     It  was  held  that,  inde-  fluence   is   not    absolutely   necessary 
pendently  of  the  question  of  the  juris-  to    justify  the  court   in    setting   the 
'diction  of  the  justice,  it  was  a  valid  agreement  aside.     Van  Nuys  v.  Tits- 
agreement  to  dismiss  the  action,  and  worth,  57  Hun  (N.  Y.)  5. 
that  if  the  property  was  in  possession  5.  Monell  v.  Cole,  Clarke   Ch.  (N. 
of  the  sheriff  it  was  his  duty  to  return  Y.)  221. 

it  to  the   party  from   whom   he   had  Agreement  under  Seal. — But    where 

taken  it.     Wilcox  v.  Brown,  20  Neb.  an  agreement  to  take  a  case  out  of 

-355.  court  was  under  seal,  and   an   entry 

As  between  the  Partiee. — But  a  mere  was  made   pursuant  thereto,   it  was 

agreement  to    dismiss  may  act  as  a  held  that  it  could  not  be  rescinded  by 

dismissal    as    between     the    parties,  one  party  alone.     Hutchings  v.  Buck, 

Xambic    v.    Wibert  (Tex.   Civ.   App.  32  Me.  277. 
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the  cause  is  pending,  works  a  discontinuance  of  the  cause.^  It  is 
accordingly  discontinued  by  a  submission  thereof  to  arbitrators,' 

or  by  a  reference  of  a  pending  suit  at  common  law,*  or  by  an 
entry  into  a  statutory  submission  of  the  cause  to  arbitrators  ;^  and 
after  such  discontinuance  the  court  is  destitute  of  jurisdiction,* 
and  the  defendant  may  plead  the  fact  in  bar  to  further  proceed- 
ings.® It  is  immaterial  that  the  arbitrators  have  not  consented 
to  act/  and  their  failure  or  express  refusal  to  undertake  the  arbi- 

1.  Hearae  v.  Brown,  67  Me.  X56;  After  Appeal. — And  even  after  an 
Mooers  v.  Alien,  35  Me,  276;  Jewell  v,  appeal  a  submission  of  the  ''action" 
Blankenship,  10  Yerg.  (Tenn.)  439.  to  arbitration  discontinues  all  legal 

Waiver  of  Bitcontinnanee  by  Arbitra-  proceedings  in  the  cause,  and  the  judg- 

tion. — A  failure  to  move  for  a  discon-  mentcan  no  longer  be  acted  on.  Gros- 

tinuance  at  a  proper  time,  the  filing  of  venor  v.   Hunt,    11   How.  Pr.  (N.  Y. 

exceptions  to  the  award,  and  demand-  Supreme  Ct.)  355. 

ing    the    jadgment   thereon,    waives  Appeal  Hot  Dimisaed. — The  submis- 

the   discontinuance    effected   by  sub-  sion  of  a  cause  to  arbitration  after  an 

mission.      Snodderly     v.    Weaver,    I  appeal  from  the  judgment  of  a  justice 

Coldw.  (Tenn.)  256.  therein  works  a  discontinuance  of  the 

By    Eztrajudicial    Agreement.  —  An  suit,  not  a  dismissal  of  the  appeal, 

agreement    entitled    in   one    suit    by  Muckey  v.  Pierce.  3  Wis.  307;  Dolph 

which  another  in  a  different  court  be-  v,  Clemens,  4  Wis.  181. 

tween  the  same  parties  was  to  be  dis-  Where    Net    I&claded    ia    Statutory 

continued  on  the  appointment  of  arbi-  Groands. — But  a  discontinuance  is  not 

trators  to  settle  both,  was  held  to  be  effected  by  a  mere  submission  to  arbi- 

extrajudicial  because   not    in  accord-  tration  where  the  exclusive  modes  of 

ance  with  the   statute,  but  not  void,  dismissal   are   prescribed   by  statute 

and  there  was  nothing  left  of  either  and  do  not  include  submission  to  ar> 

suit.     Gibson  v.    Burrows,  41    Mich,  bitration,  as  a  discontinuance  is  bai 

713.  a  species  of   dismissal.     Hunsden  v. 

2.  California, — Gunter  v,  Sanchez,  Churchill,  20  Minn.  408. 

iCal.  45;  Dragbicevich  V.  Vulicevich,  8.  Hearne  v.  Brown,   67  Me.  156; 

76  Cal.  378.  Green  v.   Patchin,  13  Wend.  (N.  Y.) 

Illinois, — Reeve  v.  Mitchell,  15  111.  293. 

297;  Cunningham  v,  Craig,  53  111.  252.  Kot  aooording  to  Statute. — A  refer- 

Maine. — Mooers  v,   Allen,   35   Me.  ence  not  according  to  statute  and  with- 

276;  Crooker  v.  Buck,  41  Me.  358.  out  a  stipulation  continuing  the  cause 

Michigan. — Vanderhoof  v.  Dean,  X  in  court  and  providing  for  judgment 

Mich.  463;  Dunn  v,  Sutliff,  i  Mich.  24.  on  the  report   of  the   referee  is  the 

New   York. — Larkin   v.    Robbins,  2  same  as  a  submission  to  arbitrators, 

Wend.  (N.  Y.)  505;  Towns  v,  Wilcox,  and  operates  as   a  discontinuance  of 

12  Wend.  (N.  Y.)  503;  Smith  v,  Barse,  the  action^     Hills  v.  Passage,  21  Wis. 

2  Hill  (N.  Y.)  387;  Camp  v.  Root,  18  294. 

Johns.    (N.  Y.)  22;  Ex  p.   Wright,   6  4.  Hearne  v.  Brown,  67  Me.  156. 

Cow.  (N.  Y.)  399;  People  v.  Onondaga  Kiut  be  Closely  Followed. — When  the 

C.  PI.,  I  Wend.  (N.  Y.)  314;  Monroe  cause  is  submitted  pursuant  to  a  stat- 

Bank  v.  Widner,  11  Paige  (N.  Y.)  529;  ute  the  jurisdiction  of  the  court  will 

Ressequiez/.  Brownson,4Barb.  (N.  Y.)  not  be  divested  unless  the  statute  is 

541;  Wilson  V.  Williams,  66  Barb.  (N.  strictly  followed.     Cox  v.   Giddings, 

Y.)  209;  Buel  V.  Dewey,  22  How.  Pr.  9  Tex.  44. 

(N.  Y.  Supreme  Ct.)  342;  McNulty  v.  6.  Draghicevich    v,   Vulicevich,  7^ 

Solley,   95    N.    Y.    242;    Dederick    v.  Cal.  378. 

Richley,  19  Wend.  (N.  Y.)  108;  Jordan  Subsequent  Entry  of  IHeoontUiiaBM.— 

V.  Hyatt,  3  Barb.  (N.  Y.)  275;  Wells  v.  Asa  cause  is  out  of  court  after  the 

Lane,  15  Wend.  (N.  Y.)  99;  West  r.  jurisdiction  of  the  arbitrators  has  at- 

Stanley,  i  Hill  (N.  Y.)  69.  tached,  the  entry  of  the  discontinn- 

Wisconsin, — Bigelow  v.  Goss,  5  Wis.  ance  on  the  docket  thereafter  is  void. 

421;  Mauckey  v.  Pierce,  3  Wis.  307.  Horn  v,  Roberts,  i  Ashm.  (Pa.)  45* 

Discharge  of  Surety. — Accordingly  a  6.  Towns  v.  Wilcox,  12  Wend.  (N. 

surety  for  costs  is  discharged.     Dunn  Y.)  503. 

v.  Sutliff,  I  Mich.  24.  7.  McNulty  v.  Solley,  95  N.  Y.  24a. 
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tration  does  not  revive  the  action,^  as  the  discontinuance  is 
wrought  by  the  effect  of  the  mere  agreement  alone,*  although  the 
agreement  to  submit  be  by  parol.* 

1.  McNulty  V,  SoUey,  95  N.  Y.  242;  commenced.  In  Lowes  v.  Kermode,  8 
Buel  V.  Dewey,  22  How.  Pr.  (N.  Y.  Taunt.  146,  4  E.  C.  L.  51,  the  court 
Supreme  Ct.)  342;  Reeve  v,  Mitchell,  refused  to  stay  proceeding^,  because 
15  111.  297;  Larkin  v.  Robbins,  2  Wend,  after  issue  joined  the  cause  was  re- 
(N.  Y.)  505 ;  Towns  V.  Wilcox,  12  Wend,  f erred  and  an  award  made,  but  whether 
{N.  Y.)  503.  before  or  after  revocation  was  in  dis- 

" There  is  no  injustice  in  this  rule,  pute;  the  court  say  the  award  should 
It  was  in  the  power  of  the  parties  either  be  pleaded,  when  the  plaintiff  might 
to  ascertain  beforehand  whether  the  reply  or  demur.  In  Green  v.  Pole,  6 
persons  named  would  accept  the  office  Bing.  443,  19  £.  C.  L.  125,  there  was  a 
of  arbitrators,  or  to  so  qualify  their  verdict  for  road  damages,  subject  to  an 
agreement  as  to  make  it  conditional  awardof  arbitrators,  and  after  a  partial 
on  their  acceptance,  or  that  proceed-  hearing  the  plaintiff  revoked  the  sub- 
ings  in  the  suit  should  only  be  stayed  mission  and  gave  notice  of  trial.  The 
until  an  award  made,  or  no  longer  than  court  refused  to  stay  proceedings,  upon 
a  specified  time,  and  then  cease  to  be  the  ground  that  it  had  no  power  where 
of  effect  unless  an  award  was  made."  the  submission  was  not  by  rule  of 
McNulty  V.  Solley,  95  N.  Y.  245.  court." 

8.  McNulty  V,  Solley.  95  N.  Y.  242.        The  same   rule  is  declared  in  Con- 
Bevocation  of  SubmtliBion. — According-    necticut,  Nettleton  v,  Gridley.  21  Conn, 
ly  the  discontinuance  is   not  affected    532. 

by  the  subsequent  revocation  of  the  And  in  VermonU  Hayes  v.  Blanch- 
submission.    McNulty  V,  Solley,  95  N.    ard,  4  Vt.  210. 

Y.  242;  Smith  V,  Barse,  2  Hill  (N.  Y.)  In  Xiehigan  it  was  held  that  an  agree- 
387.  ment  to  arbitrate  which  did  not  con- 

Hew  Hampshire,  Conneetioiit.  and  Yer-  form  to  the  statute  and  which  contained 
moat. — In  New  Hampshire  a  mere  sub-  no  covenant  not  to  sue  could  only  be 
mission  does  not  act  as  a  discontinu-  enforced  by  action,  and  was  no  bar  to 
ance,  and  where  it  is  subsequently  the  pending  suit.  *'  It  certainly  seems 
withdrawn  the  suit  proceeds,  Lary  v,  difficult,"  said  the  court,  *'to  discover 
Goodnow,  48  N.  H.  170;  Chapman  v.  how  a  mere  executory  contract  can 
Seccomb,  36  Me.  102;  Dinsmore  v.  Han-  operate,  ipso \  facto ^  upon  a  lawsuit 
son,  48  N.  H.  413;  unless  it  expressly  pending  or  not  pending."  Callanan  v, 
appears  that  a  discontinuance  was  ac-  Port  Huron,  etc.,  R.  Co.,  61  Mich.  19. 
tually  intended,  Elliott  v,  Quimby,  13  8.  Ressequie  v.  Brownson,  4  Barb. 
N.  H.  181;  Lary  r.  Goodnow,  48  N.  H.    (N.  Y.)  541. 

174.  Contra. — In  New  Jersey  it  is  said  that 

In  Lary  v,  Goodnow,  48  N.  H.  175,  an  agreement  in  pais  to  make  a  com- 
the  court  said:  "In  the  precedents  we  mon-law  submission  to  referees  does 
find  no  forms  of  pleas  in  bar  founded  not  of  itself  work  a  discontinuance  of 
upon  a  submission  alone,  without  an  the  cause,  unless  the  agreement  is  en- 
award.  So  it  is  laid  down  in  Com.  tered  of  record.  Paulison  v.  Halsey, 
Dig.,  tit.  Accord,  Arbitrament,  D.  2,  38  N.  J.  L.  488,  where  the  court  said: 
that  an  award  is  a  good  bar  without  "  It  did  not  itself  oust  the  court  of 
showing  performance,  if  the  plaintiff  jurisdiction  or  make  it  erroneous  for 
have  a  remedy  to  enforce  it;  but  if  the  court  to  proceed  in  the  cause  ;  it 
there  be  no  remedy,  it  is  not  a  good  merely  could  give  the  defendants  a 
bar.  So  is  Crafts  v.  Harris,  Carth.  187.  right  to  come  and  show  the  fact  to  the 
Yet  if  the  time  of  performance  is  past,  court,  and  ask  that  a  discontinuance  be 
arbitrament  is  no  bar  without  showing  entered.  If  instead  of  doing  this  the 
performance.  Com.  Dig.,  Accord,  Ar-  defendants  not  only  permitted  the 
bitrament,  D.  2;  3  Ch.  PI.  927,  note  W. ;  plaintiff  to  proceed  in  the  cause,  but 
Cald.  on  Arb.  420;  Bacon's  Abr.,Arbit-  also  themselves  actually  took  part  in 
rament  and  Award,  G.  In  Cald.  on  the  proceedings  until  final  judgment 
Arb.  45,  it  is  laid  down  that  a  submis-  was  rendered,  the  continuance  of  the 
sion  to  reference  is  not  an  implied  suit  was  their  own  act.  However  sol- 
stay  of  proceedings  in  a  suit  already    emnly  the  parties  had  agreed  to  dis- 
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Extant  of  Prineiple. — The  rule  obtains  equally  at  law  and  in  equity^ 
and  under  code  procedure.* 

Limitation  of  Prineiple. — The  rule  is  not  absolutely  inflexible,  and 

the  intent  of  the  parties  as  to  the  termination  of  the  suit  will 
largely  control;  *  and  where  by  the  terms  of  the  agreement  the 
action  is  to  remam  upon  the  docket  and  a  judgment  is  to  be  en- 
tered thereon  in  accordance  with  the  award  of  referees  the  suit  is 
not  discontinued.* 

s 

continue,   it  remained  open  for  them  nan  v.   Port  Huron,  etc.,  R.  Co..  6x 

nevertheless    by   consent   not   to  dis-  Mich.    15;    Susong  v.  Jack,  I  Heisk. 

continue."  (Tenn.)4i5;  Eddings  v,  Gillespie,  la 

1.  Cunningham  v.  Craig,  53  111.  252.  Heisk.  (Tenn.)  548;  Bridges  v.  Vick.a 

8.  Lorillard    v,    Philadelphia,   etc.,  Humph.  (Tenn.)  516;  Crockett  v.  Beaij, 

Nav.   Steam  Co.,  i  N.  Y.  Month.   L.  7  Humph.  (Tenn.)  66. 

Bui.  12.  In  Ex  p,  Wright,  6  Cow.  (N.  Y.)399, 

How  Shown. — The  fact  of  submission  the  court  said:  **  A  general  submission 

must  be  shown  on  a  motion  to  dismiss  to  arbitration  is  a  discontinuance.  Not 

by  affidavits.  Muckey  v.  Pierce,  3  Wis.  so  of  a  submission  where  a  judgment 

367.                                                                  "  on  the  report,  or  a  cognovit,  is  10  fol- 

Whore  Sabmiiiion    Disputod.— Where  low.    By  the  very  terms  of  the  sabmis- 

the  fact  of  the  submission  is  disputed  sion  the  cause  is  to   be  continued  in 

the  evidence  in  respect  thereto  should  court." 

be  preserved  in  a  bill  of  exceptions,  as  in  Award  to  be  Paid  or  Snit  Froeeed.— 

the  absence  of  proof  to  the  contrary  it  Where  the  arbitrators  awarded  a  cer- 

will  be  presumed  that  the  court  decided  tain  sum,  with  the  provision  that  if  it 

correctly  that  there  was  a  submission,  were  not  paid  the  suit  should  proceed, 

Cunningham  v,  Craig.  53  111.  252.  it  was  held  that  the  action  was  not  in- 

8.  Grosvenor  v.  Hunt,  ii  How.  Pr.  tended   to   be   discontinued   until  the 

(N.  Y.  Supreme  Ct.)  355;  Van  Slyke  v,  award  was  paid.     Lary  r.  Goodnow, 

Lettice,  6  Hill  (N.  Y.)  610.  48  N.  H.  174. 

In  the  case  last  cited,  after  an  appeal  ImpUod  Agreement  Suffioie&t.— The  in- 
to the  Common  Pleas  had  been  taken  tention  of  the  parties  that  the  cause  is 
from  a  judgment  in  a  justice's  court  to  remain  on  the  docket  until  an  award 
the  parties  submitted  to  arbitration  is  made  may  be  inferred  by  implication, 
'*  the  matters  at  issue  between  them  in  and  will  accordingly  be  implied  from 
the  suit  pending  in  the  Common  Pleas,"  a  stipulation  that  judgment  shall  be 
and  it  was  agreed  between  them  as  fol-  entered  on  the  report  or  award.  Lary 
lows;  '*  All  further  proceedings  in  said  v.  Goodnow,  48  N.  H.  170;  Wearer. 
suit  at  law  are  to  be  hereby  stayed  and  Putnam,  56  N.  H.  49. 
ended,  and  the  award  or  determi-  8ubmi8aio&  by  Arbitration  BobI— In 
nation  of  the  said  arbitrators  in  the  said  Rogers  v.  Nail,  6  Humph.  (Tenn.)  29, 
matter  is  to  be  final."  The  arbitrators  it  was  held  that  the  court  had  power 
did  not  agree  upon  an  award,  an  action  to  enter  up  judgment  upon  an  award 
was  brought  in  the  Common  Pleas  made  in  a  case  pending  in  court,  though 
upon  the  judgment  before  the  justice,  the  submission  was  by  arbitration  bond 
and  the  submission  was  set  up  as  a  and  not  by  rule  of  court,  provided  the 
bar;  but  the  plaintiff  recovered,  and  the  submission  contained  a  stipulation  that 
defendant  brought  a  writ  of  error.  The  the  award  should  be  made  the  judg- 
court  said  at  the  conclusion  of  the  ment  of  the  court, 
opinion  in  the  case:  "  These  parties  in-  Beferenoe. — The  submission  of  a  cause 
tended  to  blot  out  and  end  the  suit  at  pending  in  court  to  referees  to  hear 
law,  from  its  commencement  before  the  and  determine  the  same  is  not  to  be 
justice  to  its  termination  in  the  Com-  considered  as  an  arbitration  by  which 
mon  Pleas,  by  the  substituted  arrange-  the  cause  will  be  discontinued.  Gunter 
ment  to  arbitrate  ;"  and  the  judgment  v.  Sanchez,  i  Cal.  45. 
below  was  reversed.  Eifeot  of  Inoorporation  of  a  SUy." 

4.  Hearnet^.  Brown,  67  Me.  is^\Exp»  Where  a  stay  of  proceedings  "pending 

Wright.  6  Cow.  (N.  Y.)  399:   Green  v.  the  award  of  said  arbitrators"  is  in- 

Patchin,  13  Wend.  (N.  Y.)  293;  Calla-  corporated  in  the  submission,  it  iodi- 
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By  Court  of  Its  Own  Motlmi.        DISMISSAL,  Implied  DUmissaU. 

Bftetf  No  Bar. — A  submission  to  arbitration  is  in  any  event  no 
bar  to  the  action,  as  it  operates  merely  as  a  discontinuance.^ 

vm  By  the  Coubt  of  Its  Owh  Motiok,— The  court  may  dis- 
miss or  discontinue  a  suit,  or  nonsuit  a  plaintiff,  of  its  own  motion, 
for  any  appropriate  objection  which  is  fatal  to  the  jurisdiction  of 
the  court,*  or  where  the  retention  of  the  cause  would  be  against 
public  policy.' 

IX.  IMPUEB  DiSMTSflATit. — ^A  dismissal  may  be  implied  by  oper- 
ation of  law  from  a  proceeding  which  effectually  terminates  the 
suit* 

cates  an  iotention  not  to  have  the  may  dismiss  on  its  own  motion  for  non- 
submission  operate  as  an  absolute  dis-  compliance.  Torrey  v.  Slaughter,  104 
cootinuance,  but  to  suspend  proceed-  Ala.  552. 

ings  until  the  award;    the  making  of       Coant^roUim. — But  a  court  cannot  of 

the  award  in  the  absence  of  any  stipu-  its  own  accord  dismiss  without  preju- 

lation  for  the  entry  of  the  judgment  dice  a  cause  of  action  or  a  counterclaim 

discontinues    the    action.     Jacoby   v,  properly  pleaded  in  the  action.     Nul- 

Johnston,  i  Hun  (N.  Y.)  242.  sen  v.  Wagner,  2  Cine.  Super.  Ct.  Rep. 

1,  Muckey  v.  Pierce,  3  Wis.  307,  (Ohio)  258,  where  the  court,  in  con- 
holding  that  if  the  submission  should  struing  a  statute  allowing  defendant 
be  revoked,  a  new  suit  may  be  com-  to  withdraw  a  counterclaim,  said:  **  It 
menced  and  prosecuted  to  judgment  will  be  seen  that  the  court  sua  sponte 
notwithstanding  the  submission.  at  no  time  has  the  power  to  dismiss  or 

Sefosal  of  Betarea  to  Aet. — An  agree-  avoid   the  responsibility  of  trying  a 

ment  to  refer  an  action    pending  in  counterclaim  or  set-off  properly  plead- 

court  with  a  stipulation  that  it  shall  ed  in  an  action.     It  can  only  do  so  on 

be  withdrawn,  each  party  to  pay  his  the  motion  of  the  party  pleading  the 

own  costs,  becomes  inoperative,  and  same;  and  he  must  make  his  motion 

the  action  may  stand  for  trial,  if  either  before  the  cause  is  submitted  to  the 

of  the  referees  declines  to  act.  Hearne  court  for  decision.   Such  counterclaim 

c.  Brown,  67  Me.  156.  or  set-off  is   a  distinct  action   prose- 

2.  Want  cHfEvidanea. — As  where  there  cuted  by  a  defendant  against  a  plain- 
isatotal  want  of  evidence  tosustain  the  tiff  under  an  authority  given  by  stat- 
plaintiff*s  cause  of  action.  Bragdon  v.  ute,  and  a  court  can  no  more  dismiss  it 
Appleton  Mut.  F.  Ins.  Co.,  42  Me.  or  avoid  the  responsibility  of  trying  it 
259;  Cole  V,  Bodfish,  17  Me.  310;  San-  except  on  the  motion  of  the  defendant, 
ford  t'.  Emery,  2  Me.  5;  Perley  v.  Lit-  who  has  the  right  to  control  it  before 
lie.  3  Me.  97;  Pray  V.  Garcelon,  i7Me.  it  is  submitted  for  decision  upon  its 
145;  Head  v.  Sleeper,  20  Me.  314;  merits  to  a  court  or  jury,  than  [it 
Wentworth  ;/. Leonard, 4  Cush.  (Mass.)  can]  dismiss  the  plaintiff's  action  un- 
414;  Edwards  v,  Louisa  County,  89  der  like  circumstances  and  upon  like 
Iowa  499.  terms.      If  such  a  power   existed   in 

After  Motion  Ooniod. — The  court  may  courts,  a  party  might  be  driven  to  bring 

(iismiss  even  after  a  motion  made  by  an  indefinite  number  of   actions  and 

the  defendant   has  been  denied  and  never  be  able  to  get  a  judgment  in  one 

where    no   further    motion   is   made,  of  them  though  entitled  to  relief  from 

Couch  V.  Charlotte,  etc.,  R.  Co.,  22  S.  the  first,  the  court  every  time  declin- 

Car.  560.  ing  to  try  the  cause.'* 

InChaiioery. — The  same  rule  obtains  Ezoeption. — The  dismissal  is  subject 

in  chancery    on    a    total    failure    of  of  course  to  defendant's  right  to  ex- 

proof,  Fongeres  v,  Jones,  66  Fed.  Rep.  cept.     Bragdon  v.  Appleton  Mut.  F. 

317;  or  where  the  bill  is  multifarious,  Ins.  Co.,  42  Me.  259;  Cole  v,  Bodfish, 

Chew    ir.    Baltimore    Bank,    14    Md.  17  Me.  310. 

299.  3.    Valentine   v,   Stewart,    15    Cal. 

Yailvra  to  FayCoito. — ^Where  a  cause  3S7,  where  an  action  was  brought  on 

is  continued  on  the  express  condition  an   agreement  to   borrow   money  for 

that  the  plaintiff  pay  the  costs  already  use  in  a  business  interdicted  by  law. 

accrued  before  the  next  term,  the  court  4.   By  Setting  Aside   Judgment.— An 
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In  like  manner  a  discontinuance  may  be  implied.^ 
Xntry. — In  such  cases  of  course  no  entry  is  required. 
X.  Waitxb— 1.  Of  Eight  to  DitmiM— la  G«itna.— A    dofendant 
may  waive  his  right  to  have  the  cause  dismissed  for  a  defect  in  the 
proceedings,'   by  any  act  which  recognizes  the  cause  as  legiti- 
mately in  court  for  trial  on  the  merits,^  as  by  proceeding  to  trial 

order  setting  aside  a  judgment  in  an  ledge  v.  Bowman,  5  J.  J.  Marsh.  (Ky.) 

action  of  tort  after  the  death  of  the  593. 

plaintiff  is  equivalent  to  a  dismissal  of  ZUlim  to  Gito  aPartj. — Where  plain- 
the  suit.  Marguard  v.  Rieter,  30  Mo.  tiff  fails  to  insist  upon  seryice  of  ci- 
248.  tation  upon  one  of  several  defendants 
By  SoTersal. — Where  the  statute  and  proceeds  to  trial  against  the  re- 
makes no  provision  for  a  new  trial  or  maining  defendants,  the  suit  will  be 
remand  of  the  cause,  a  judgment  re-  considered  discontinued  as  to  the  de- 
versing  a  judgment  of  a  justice  of  the  fendant   not  served.      Greenwood  v. 


peace  on  an  appeal  on  questions  of  law 
alone,  operates  as  a  dismissal  of  the 
action  there.  Terryll  v.  Bailey,  27 
Minn.  304;  Daley  v.  Mead,  40  Minn. 
382. 

So  a  bill  brought  to  enforce  a  judg- 
ment at  law  is  dismissed  by  the  re- 
versal of  the  judgment  pending  the 
bill.     Brown  v.  Troup,  33  Miss.  35. 

Inooniiste&t  Steps. — Any  step  in  the 
proceedings  which  is  inconsistent  with 
the  position  in  the  case  of  a  portion  of 
codefendants  as  parties,  may  operate 
as  an  implied  dismissal.  Black  v. 
Woroer,  100  111.  328;  Davis  v,  Taylor, 
41  111.  405.; 

Party  Omitted  on  Appeal  — Where,  on 
appeal  from  a  judgment  of  a  magis- 
trate to  an  intermediate  court  for  trial 
d£  novo,  the  plaintiff  appellant  fails  to 
bring  into  the  appellate  court  a  party 
defendant  below,  the  failure  operates 
as  a  dismissal  or  discontinuance  of  the 
suit  as  to  him.  Callaghan  v.  Myers, 
89  111.  568. 

Dismissal  as  to  Portion  of  the  Defend- 


Watts,  I  Tex.  App.  Civ.  Cas.,  g  114. 

In  County  Court  on  Appeal  from  Magis- 
trate.— The  filing  of  a  declaration  in  a 
county  court  against  one  defendant 
alone,  who  has  appealed  from  a  judg- 
ment of  a  justice  of  the  peace  against 
him  alone,  does  not  create  a  discontin- 
uance although  he  was  jointly  sued 
with  another  defendant  below  who 
appeared  and  denied  on  oath  the  exe- 
cution of  the  instrument  sued  00. 
Skinner    v.    McCarty,  2    Port.  (Ala.) 

19. 
XeAisal  to  Pile  Bill  of  Partienlan.— In 

Michigan  the  refusal  of  the  plaintiff 
to  file  a  bill  of  particulars  deprives  the 
plaintiff  of  the  right  to  introduce  evi- 
dence, and  acts  as  an  implied  discon- 
tinuance of  the  suit.  Lovctte  v,  Essig. 
92  Mich.  461. 

2.  Wheeler  V.  Builard,  6  Port.  (Ala.) 
352  ;  M'Rae  v,  Foster,  2  Stew.  &  P. 
(Ala.)  143. 

Statement  in  DeelaratioB. -^  So  a 
statement  in  plaintiff's  declaration 
that  he  discontinues  as  to  a  party  is 


ants. — Seej«f/r«,  IV.  13.  b.  (i)  Central  sufficient.  Wheeler  r.  BuUard,  6  Pon. 

Huie,  (Ala.)  352                    .     ,  ^  . 

1.  Mock    V.    Walker.  42  Ala.  668;  An  Entry  in  the  Pinal  Judgment  in  a 

Black  V.  Womer,  100  III   328;  Kent  v.  cause  showing  that  a  codefendant  was 

Popham,  6  Civ.  Pro.  Rep.  (N.  Y.  Su-  dismissed   from  a  case   prior  to  the 

prnne  Ct.)  336.  trial,  with  the  concurrence  of  the  other 

By   Judgment  against  One  Defnidant  parties,  is  sufficient  although  no  formal 

Only —A  judgment  against  one  of  two  judgment    of     dismissal    is    entered, 

joint  defendants  is  an  implied  discon-  Wclge   v.    Jackson    (Tex.  Civ.    App. 

tinuance  against  the  other  although  1895).  32  S.  W.  Rep.  371. 

no  formal  order  of  dismissal  be  en-  8.  Buchanan    v.    King,    as    Gratt. 

tered.      Hunt  v.  Anderson.  33  Miss.  (Va.)  414  :  Forman  v,  Stickncy,  77  HI- 

559;     Davis    V.    Taylor,  41    111.  408;  577-       .„       ^      ,  ^.       „      ^        ^... 

Lochnitt  v.  Stockon,  31  111.  App.  217.  *•  Hill  v.  Road  Dist.  No.  6, 10  Ohio 

Confession  of  Judgment  by  one  defend-  St.  621  ;  Jenkins  v.  Jeffrey.  3  Wyom- 

ant.  in  a  joint  action  against  several,  ing  660 ;   Harris  v.  Doggett,  16  Gray 

and  a  judgment  taken  thereon,  discon-  (Mass.)  118  ;  Cooper  ».  Jones,  34  Ga. 

tinues  the  action  as  to  the  rest.     El-  473  ;  Har graves  v,  Jones.  27  Ga,  233 ; 
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on  the  merits  where  the  defect  is  amendable  and  actually  cor- 
rected without  objection.^ 

Bj  iMaj. — Where  the  defendant  before  availing  himself  of  his 

right  allows  the  plaintiff  to  take  a  further  step  in  the  cause  with- 
out objection,  a  dismissal  is  waived  '  unless  the  objection  to  the 
suit  is  one  that  goes  to  the  jurisdiction  of  the  court  over  the  sub- 
ject matter.* 

May  V.  Goodwin,  37  Ga.  35a  ;  Coston  By  Demuirer  or  Ploa. — Where,  after  a 

V.  Coston,  66  Ga.  382  ;   Buchanan  v.  motion   to  dismiss  the  cause  is  filed, 

King,  22  Gratt.  (Va. )  414-  the   plaintiff    proceeds    to  demur    or 

Tho  Filing  of  a  Written  Diimliial  of  a  plead;  the  motion  is  waived.     Cobb  r. 

suit  by  the  plaintiff  will  not  preclude  Ingalls,  i  111.  233  ;  Simpson  v.  Dens- 

him  from  a  further  prosecution  of  the  ham,  2  Cox  377  ;  Anonymous,  2  Ves. 

action  unless  leave  to    dismiss    has  Jr.    286 ;   Done    v.  Allen,    Dick.    55 ; 

been  first  obtained   or    an   order   or  Cooper  v.  Jones,  24  Ga.  473  ;  Holt  v. 

judgment  of  dismissal  entered.     New-  Weld,  140  Mass.  578. 

comb  V.   White   (N.   Mex.    1890),    23  Demurrer  Waived    by  Plea.— A    biU 

Pac.  Rep.  671.  cannot  be  dismissed  on    demurrer  to. 

Alter  a  Continnanee. — A  motion  to  one  part  of  it.  where  the  defendant 
dismiss  a  case  because  a  justice  of  the  has  afterwards  pleaded  thereto.  Beau- 
peace  before  whom  it  was  tried  had  champ?/.  Gibbs,  i  Bibb  (Ky.)  481. 
no  jurisdiction,  comes  too  late  after  the  Security  for  Costs. — Where  an  answer 
defendant  has  already  asked  and  ob-  has  been  put  in  to  the  merits,  it  is  too 
tained  its  continuance  for  a  term  in  late  to  move  to  dismiss  for  want  of 
the  inferior  appellate  court  after  its  security  for  costs.  School  Tp.  No. 
appeal  thereto.  Hodgin  v.  Barton,  2  v.  Walters,  !2  III.  154;  or  after  a 
23  Kan.  740.  demurrer  has  been  filed  to  the  decla- 

By    Answering.  —  The     defendants  ration.  People  v.  Cloud,  50  111.  439. 

.  aive  their  right  to  have  a  bill  dis-  Adequate  Semedy  at  Law. — It  is  too 

missed  for  multifariousness,  by  filing  late  to  move  to  dismiss  a  bill  because 

their  answer  on  the  merits.     Gibbs  v.  the    complainant    has     an     adequate 

Clagett,  2  Gill  &  J.  (Md.)  14.  remedy  at    law,  after  the  cause  has 

After  Defitnlt  Takini. — An  attaching  been  called   for    trial  on   the   merits 

creditor  may  be  allowed  to   move  to  upon  the  bill  and  answer.     Hargraves 

dismiss  an  action  because  there  is  no  v,  Jones,  27    Ga.    233  ;    Metropolitan 

such  person  as  the  nominal  plaintiff.  El.    R.  Co.  v,  Johnston,  84  Hun  (N. 

although  he  has  not  obtained  leave  to  Y.)  84  ;    Ostrander  v.  Weber,  114  N. 

defend  until  a  term  succeeding  a  de-  Y.  102  ;  Mentz  v.  Cook,  108  N.  Y.  504; 

fault  by  the  defendant   and  continu-  Grandin  v,  Le  Roy,  2  Paige  (N.    Y.) 

ance   for  the  trustee  ;  and  it  is  too  509  ;  Le  Roy  v.  Piatt,  4  Paige  (N.  Y.) 

late  to  file  a  plea  in  abatement.     Kim-  77  ;  Truscott  v.  King,  6   N.    Y.    147  ; 

ball  V.  Wellington,  20  N.  H.  439.  Cox  v.  James,  45    N.  Y.  557  ;  Green 

1.  Gildart  r.  Grumbles,  22  Tex.  15.  tr.    Milbank,  3   Abb.  N.    Cas.   (N.  Y. 

Sy  A^onmment  Sine  Die.  — Where,  Supreme  Ct.)  138;  Pam  v,  Vilmar,  54 

after  a  notice  of  a  cause  for  trial,  and  How.  Pr.  (N.  Y.  Supreme  Ct.)  235. 

cause  set  down  for  trial  on  a  certain  Demurrer  Kot  Waived  by  Motion. — But 

day   by   agreement    of    the    counsel,  a  motion  to  dismiss  and  denial  there- 

before  that  day  arrived  the  jury  were  of  do  not  waive  the    raising   of  the 

discharged  and  the  circuit  adjourned  same  objections  by  demurrer.     Gallo- 

sine  die^  it  was  held  a  waiver  by  the  way  v,  Galloway,  2  Baxt.  (Tenn.)  328. 

defendant   of  the   motion   for  a  dis-  nea  in  Abatement. — A  plea  in  abate- 

missal  of  the  complaint  and  for  judg-  ment  to  a  writ  of  attachment  does  not 

ment  thereon.    Fuller  v.  Sweet,  9  How.  waive  the   right  to  afterwards  file  a 

Pr.  (N.  Y.  Supreme  Ct.)  74.  motion  to  dismiss  the  declaration  be- 

8.  Femes  v.  Hutchinson,  i  Russ.  &  cause  not  filed  in  time.     Stoddard  9. 

M.  sa;  Home  Ins.  Co.  v.  Howell,  24  N.  Miller,  29  111.  291. 

J.    Eq.    238;    Irvine    v.    Mathis,   11  8.  Mexican   Mill   v.   Yellow  Jacket 

Hnmph.  (Tenn.)  603 ;  Mix  v.  People,  Silver  Min.  Co.,  4  Nev.  40. 

116  111.  967  ;  Troeder  v.  Hyams,  153  Jnrisdietion  of  Fenon. — A  motion  to 

Masf.  S3^  dismiss    a    proceeding    because    the 
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Bj  Votioe  of  Trial. — Under  code  procedure  a  defendant  does  not 
waive  his  right  to  have  the  complaint  dismissed  by  the  service  of 
his  notice  of  trial  ^  where  the  cause  has  not  been  placed  upon  the 
calendar ;  ^  nor  is  he  required  to  have  the  ^cause  placed  on  the 
calendar  before  making  the  motion.* 

By  Estoppel. — The  acts  or  conduct  of  a  party  may  also  estop  him 
from  having  the  cause  dismissed.* 

WftiTor  of  Waiver. — The  plaintiff  will  in  turn  be  deemed  to  have 
waived  the  defendant's  waiver  by  consenting  to  a  hearing  on  the 
motion  instead  of  applying  for  its  dismissal.^ 

2.  Of  Eight  to  Nonsuit. — The  same  principle  of  waiver  applies  to 
nonsuits  ;  *  and  the  plaintiff  may  even  waive  his  right  to  take  a 
voluntary  judgment  of  nonsuit,^  by  the  performance  of  some  act 
inconsistent  with  it.® 

court  has  no  jurisdiction  of  the  person  party  at   whose  instance  a  rale  for 

of  the  defendant  is  waived  of  course  costs    is  obtained  applies  for  iis  dis- 

by  a  general   appearance.     Woodruff  missal  before  it  is  made  absolute,  he 

V.   Sanders,  i8  Wis.  i6i  ;  Michels  v.  is  estopped  to  have  the  case  dismissed 

Stork,  44  Mich.  2;    Handy    v.  Insur-  because  the  rule  has  not  been  complied 

ahce  Co.    37  Ohio  St.  366;  Slattery  v.  with.       Mississippi,   etc.,  R.  Co.  v. 

Hilliker,  39  Mich.  573  ;  Fish  v.  Regez,  Ballard,  5  Smed.  &  M.  (Miss.) 606. 

46  111.  App.  428.     See  also  article  Ap-  While  Order  in  Contempt  UndiaelLiigtL 

PBARANCBS,  vol.  2,  p.  639  et  seq,  — Where  a  defendant  obtains  against 

Ai  an  Appearance. — A  motion  to  dis-  a   plaintiff  who  was  in  contempt  for 

miss  a  legal  proceeding  on  the  ground  nonpayment  of  costs  an  order  to  sur 

of  lack  of  jurisdiction  over  the   de-  all  further  proceedings  in  the  cause, 

fendant  is  almost  universally  regarded  he  cannot  afterwards  move  to  dismiss 

as  jDOt  constituting  a  general  appear-  for  want  of  prosecution.     Futvore  r. 

ance   to  the  action.     See  article  Ap-  Kennard,  2  Giff.  533. 

PBA.RANCBS,  vol.  2,  p.  621  et  seq.  5.  Iowa  Min.  Co.  v.  Bonanza  Min. 

In  Nebraska  the  filing  of  a  motion  Co.,  16  Nev.  64. 

to  dismiss  a  suit  for  defects    in  the  6.  Johnson  v.Mo5S,45Cal.  5i5;Pyiie 

service    by   publication  is  a  general  v.    Van    Bergen,    i    Pin.   (Wis.)  533! 

appearance  waiving  all  defects  and  ir-  Wineman  v,  Wayne  Circuit  Jodge,  35 

regularities  therein.     Welch  v,  Ayres,  Mich.  498;  Warren  v.  State,  19  Ark- 

43  Neb.  326.  214;    Gay    v.   Hanger,    3   Ark.    43^; 

1.  Israel  v,  Voight,  12  Misc.   Rep.  Thompson  v.  Real    Estate    Bank,  5 

(N.  Y.  Super.  Ct.)  206.  Ark.  59:  Matthias  v.  Cook.  31  111.  ?3: 

S.  Israel  v,  Voight,  12  Misc.  Rep.  Chapman    v.  Van  Alstyne,  6  Wend. 

(N.   Y.    Super.   Ct.)  206;    Chilcott  y.  (N.  Y.)  517. 

Waddingham,  i  N.  Y.  Month.  L.  Bui.  Bzpiration  of  Four  Terme. — Where  a 

50.  defendant   suffered  four  non-enamer- 

8.  Israel  v,  Voight,  12  Misc.    Rep.  ated  terms  to  elapse  before  moTJng 

(N.  Y.  Super.  Ct.)  206;  James  r.  Shea,  for  judgment  as  in  case  of  nonsuit,  he 

2  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  was  held  to  have  waived  the  right. 
358.  Chapman  v.  Van   Alstyne,  6  Wend. 

4.  Mississippi,  etc.,  R.  Co.  r/.  Bal-  (N.  Y.)  517. 

lard.  5  Smed.  k  M.  (Miss.) 606;  Frank-  By  Pleadinflr  to  Merita.— After  plead- 

Hn  V.  Wilkinson,  3  Munf.  (Va.)  112.  ing  to  the  merits  it  is  too  late  to  take 

Motion  to  Set  the  Canse  for  Hearing. —  advantage  of  the  omission  to  allege  a 

Where  after  dissolution  of  an  injunc-  day  certain  in  the  declaration,  or  of 

tion  the  defendant  does  not  move  to  the  omission  to  file  a  bill  of  particD- 

dismiss  the  bill  until  it  has  been  set  lars,  by  a  motion  for  a  -nonsuit.  Long 

down  for  hearing  on  his  own  motion,  v,  Kinard,  Harp.  (S.  Car.)  47. 

he  is  estopped.  Franklin  v.  Wilkinson,  7.  McCredy  v.Fey,  7  Watls(Pa.)49^ 

3  Munf.  (Va.)  112.  •.  McCredy  v.   Fey,  7  Watts  (Pa.) 
IHr  HonpftTmnt  of  Ooite.— Where  a  496. 
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Ittoitioii  to  Partial  SdkL       I>/SAf/SSAJL  fa  Onflril. 

3.  Of  Disoontinnaiice. — ^The  right  to  insist  that  a  cause  has  been 
discontinued  may  be  waived,^  as,  for  instance,  by  an  appearancie 
after  a  discontinuance.*  The  same  rule  applies  to  a  criminal  case,' 

4.  Waiver  by  Agreement. — ^An  agreement  to  waive  an  irregular- 
ity should  be  express  and  in  writing.* 

XL  B£TSVTiov  FOB  Pabtial  Bxlibf.— 1.  In  General — ^Where 

the  court  is  authorized  to  grant  the  complainant  any  relief  upon 

By  Takiiig  Judgment  by  ]>«foiitt  against  to  be  tritddenavo,  that  a  discontinu- 

one  of  the  defendants  in  a  joint  action,  ance  was   allowed  against    one  joint 

the  plaintiff  precludes    himself   from  defendant,  unless  the  point  was  urged 

becoming  nonsuited    as  to  the  rest,  before  the  magistrate.    Goss  v.  Davis, 

*'  If  he  were  permitted  to  take  a  non-  ai  Ala.  479. 

suit  in  such  a  case,  it  would  be  con-  2.  Wheeler  v.  Ballard,  6  Port.  {Ala.) 

ceding  to   him  the  right  of  bringing  352;  McDougle  v.  Gates,  ai   Ind.  65; 

another  action   for  the   same  cause;  Mahon  v.  Mahon,  19  Ind.  324;  Breese 

which  ought   not  to  be   after  having  v.  Allen,  12  Ind.  426;  Clark  v.  State,  4 

taken  a  judgment  against  one  of  the  Ind.  268;  Collins   v.  Merriam,  31  Vt. 

defendants."       McCredy    v.    Fey",    7  622;   People  v.    Onondaga    C.  PI.,   i 

Watts  (Pa.)  499.  Wend.  (N.  Y.)  314. 

Szolunon  of  Svidenos.— The  fact  that  Attendanoe    witiurat    Ol^eetioii.  —  So 

the  plaintiff  has  been   prohibited  by  where  the  defendant  attends  and  per* 

some  act  or  mistake  of  his  own  from  mits  the  cause  to  proceed  without  ob« 

introducing  any  evidence  at  all  will  jection.     £x  p.  Hall,  47  Ala.  680. 

not  preclude  him  from  taking  a  volun-  By  Demvrrar. — ^Where  the  remaining 

tary  nonsuit  at  any  time  he  otherwise  defendant  appears  and  demurs  after 

might.     Franklin  v.  Mackey,  16  S.  &  an    illegal    discontinuance  as  to  his 

R.  (Pa.)  117.  joint    codefendant,  in    an    action    ex 

1.  Maynard     v.     May,     a     Coldw.  contractu ^  the  error  is  waived  and  he 

(Tenn.)  44;  Reeves  v.  State,  96  Ala.  will    be    bound    by    the    judgment. 

33:  Exp,  Hall,  47  Ala.  680;  Shorter  v.  Hanly  v.  Real  Estate   Bank,  4  Ark. 

Urquhart,  28  Ala.  360;  Wells  v^  Mason,  600,  where  the  court  said:  *'  Aft^r  the 

5  III.  84;  Clark  v.  Montague,  i  Gray  discontinuance  as  to  his  codefendant, 

(Mass.)  446;    Hogue   r.  I^wellen,  42  [he]  came  voluntarily  into  court,  and 

Miss.  302;  Horn  7k  Roberts,  i  Ashm.  entered    his   appearance    to  and  de- 

(Pa.)  45.  fended  the  action,  by  praying  oyer  of 

"  In  practice  it  is  required  of  every  the  writing  sued  on,  and  demurring  to 

one  to  take  advantage  of  his  rights  at  the  declaration,  as  he  had  an  unques- 

the  proper  time,  and  neglecting  to  do  tioned  legal  right  to  do,  though  he  was 

so  will  be  considered  a  waiver."   Ex  p,  under  no  legal  obligation  whatever  to 

Hall  47  Ala.  683.  appear,  and  no  valid  judgment  could 

Faihirs  to  Soggest  Beath  on  Bseord. —  have  been  given  against  him  if  he 

Where  the  defendant     proceeded   to  had  made  default.      Under  these  cir- 

trial  without  moving  to  discontinue  cumstances   he  must  be  regarded  as 

on  account  of  the  failure  of  the  admin-  having  expressly  waived  on  the  rec- 

Istrators  of  a  deceased  party  to  sng-  ord  all  objections  to  the  discontinu- 

gest  his  death  and  be  substituted  until  ance,  and  assented  to  its  proceeding 

after  the  statutory  time  expired,  it  was  against  him  alone;  and,  therefore,  the 

held  to  be  a  waiver.  McKey  v.  Torry,  case,  as  to  him,  must  be  considered  as 

28  Miss.  78.  though  he  had  been  separately  sued, 

Sstoppsl.  —  But  defendants  are  not  and  had  voluntarily  appeared  to  the 

estopped  from  claiming  a  discontinu-  action  without  process.    Consequently 

ance  by  the  fact  that  third  parties,  the  court  below  did  not  err  in  proceed* 

under  whom  they  hold  as  tenants,  have  ing  against  him,  notwithstanding  the 

obtained  an  injunction  restraining  the  discontinuance  as  to  his  codefendant." 

plaintiff  from  a  further  prosecution  of  8.  Clanton  v.  State,  96  Ala.  iii. 

the  suit.    Ex  p.  Holton,  69  Ala.  164.  4.  Bain  9.  Thomas,Col.  ft  C.  Cas.  (N. 

On  Appeal  and  Trial  Da  Koto.  — A  Y.)  360,  holding  that  oral  agreements 

party  cannot  raise  the  objection  in  an  between  the  parties    may  be   disre- 

^pellate    court  where  the   cause  is  garded. 
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SetcBtion  for  ParUal  BeUet       DISMISSAL.    Whm  Ho  Bdief  is  AattaM. 

his  pleadings,  a  bill  in  equity  will  not  be  dismissed  because  the 
entire  prayer  cannot  be  allowed.^  It  follows  that  the  bill  maybe 
dismissed  in  part  and  retained  for  adjudication  of  the  remaining 
issues.* 

CoBditioiii  Saqnifite. — In  order  to  justify  such  retention,  the  bill 
must  be  brought  in  good  faith  and  the  plaintiff  must  in  other 
respects  make  out  his  case.* 

CompUint  is  Equity. — The  same  general  rules  apply  to  a  dismissal 
of  a  complaint  in  an  equitable  action  under  code  procedure.^ 

Deene  Final. — ^A  decree  dismissing  in  part  is  final  and  appeal 
able.* 

2.  Where  Bfo  Eelief  is  Authorized. — Where  the  court  has  no  power 
whatever  to  grant  the  relief  required^  the  bill  will  of  coarse  be 
dismissed.*    Such  a  dismissal,  however,  b  not  for  want  of  equity.^ 

1.  Cutter  V,  Thompson,  51  IH.  53i;  Robinson  v.   Gilbreth,  4  Bibb  (Ky.) 

Luft  V.  Gossrau,  31  lU.  App.  530;  Cul*  183. 

bertson  v.  Fulton,  127  lU.  39;  Lytlev.  4.  Matthews  v,  Matthews  (SapraBe 

Pope,  II  B.  Mon.  (Ky.)  301;  Hitch  v,  Ct.)»  30  N.  Y.  Supp.  449;    Friend  p. 

Davis,  3   Md.  Ch.  266;    Holcomb  v.  Oggshaw,  3  Wyoming  60;  Mitchells. 

Mosher^  50  Mich.   252;  Camden,  etc.,  0*Neale,  4  Nev.  504. 

R.   Co.  V,  Stewart,  19  N.  J.   Eq.  69;  When  there  it  Any  Evidence  which 

Ball  V,  Ball,  3  Munf.  (Va.)  279.  would  authorize  the  granting  of  relief 

DismlHal  of  Bond  in  Intervention. — In  on  any  issue,  the  entire  action  cannot 

Louisiana  an  intervention  may  stand  be  dismissed.     Westover  v.  Lewis,  36 

although  the  motion  to  bond  by  the  Neb.  69a. 

interveners  be  dismissed.     L.etchford  S.  Hitch  v,  Davis,  8  Md.  524,  3  Md. 

tr.  Jacobs.  17  La.  Ann.  79.  266. 

8.  Flattery  v,  Anderson,  12  Ir.  Eq.  6.  Burney  v.  Hunter,  32  111.  App. 

R.  2x8;  Case  v.  Minot,  158  Mass.  577;  44^;  French  v.  Howard,  3  Bibb  (Ky.) 

Melvin  z^.  Aldridge,  81  Md.  650;  Hitch  301;   Robinson    v.   Gilbretbr  4   Bibb 

V,  Davis,  8  Md.  524,  3  Md.  Ch.  266.  (Ky.)  183;  Nourse  v,  Gregory,  3  Litt. 

Speeiile  and  General  Belief  Asked.—  (Ky.)  378;  Gamage  v,  Harris,  79  Me. 

Where    a    bill    claims  specific    relief  531;  Russell  v.  Clark,  7  Cranch  (U.S.) 

which  might  have  been  obtained  by  an  69;  Dowell  v.  Mitchell,  105  U.  S.  430; 

adequate  remedy  at  law,  it  will  not  be  Price's  Patent  Candle  Co.  v.  Baawen's 

dismissed  on    that  ground    where    a  Patent  Candle   Co.,  4  Kay  &  J.  727; 

general  prayer  for  equitable  relief  is  Baily  v,  Taylor,  i  Russ.  &  M.  73. 

also  included  and  an  equitable  case  is  In  Cnee  Cognisable  at    Law.— "The 

made  out  by  the  proofs.     Flanders  v.  rule  is,  that   when  a  cause  of  actioQ 

Chamberlain,  24  Mich.  306.  cognizable  at  law   is  entertained  in 

Assessment  of  Damages. — A  bill    in  equity  on  the  ground  of  some  eqniu- 

equity  may  be  retained  for  the  assess-  ble  relief  sought  by  the  bill,  which  it 

ment  of  damages  although   pending  turns  out  cannot,  for  defect  of  proof 

the    suit   circumstances    arise   which  or  other  reason,  be  granted,  the  court 

render  it  impossible  to  grant  the  relief  is  without  jurisdiction  to  proceed  fnr- 

asked.     Case    v.    Minot,    158    Mass.  ther,  and  should  dismiss  the  bill  with- 

S77.  out  prejudice."   Gamage  v.  Harris. 79 

8.  Case  v.  Minot,  158  Mass.  577.  Me.  536. 

Where  Allegations  of  Fraud  are  made  Deeree   for   Aeeounting. — ^The  court 

in  a  bill  in  equity  and  not  sustained  will  dismiss  a  bill  seeking  an  acconnt- 

by  proof,  the  bill  will  be  dismissed  al-  ing  for  the  violation  of  the  cop]rright 

though  it  sets  up   independent  facts  or  patent  laws  unless  the  plaintUF  cin 

which  might  entitle  the   plaintiff  to  also  establish  a  title  to  an  injunction, 

relief  if  they  were  unmixed  with  the  Baily  v.  Taylor,  i  Russ.  &  M.  73. 

allegations  of  fraud.     Mount  Vernon  ^  7.  Burney  v.  Hunter,  32  111.  App. 

Bank  v.  Stone,  2  R.  I.  129.    See  also  441. 
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lamtiai  te  PurtiBDauUtt       DISMISSAL.  In  z^juMtioa  Cmm. 

S.  In  IigimotioXL  Caaes. — When  an  I^JunetiMi  ii  Mtrtly  AuzUiarj  to  a 
bill  in  equity  seeking  other  relief,  the  entire  bill  will  not  be  dis- 
missed upon  dissolution  or  dismissal  of  the  injunction.^  But  it 
must  be  allowed  to  proceed  to* a  final  hearing'  unless  the  counsel 
consent  that  the  whole  case  shall  be  considered  on  the  motion  to 
vacate.* 

mulAtion  tha  Bole  SeUef  Sraght. — But  where  the  relief  demanded  in 
the  bill  is  an  injunction  only,  a  motion  to  dissolve  is  in  effect  a 
demurrer  to  the  bill  for  want  of  equity  ;^. and  upon  sustaining  the 
motion  the  bill  will  be  dismissed  ^  unless  the  plaintiff  asks  and 

1.  Augusta  Nat.  Bank   v,  Printup,  mony  or  for  other  good  cause.   Other- 

63  Ga.  570;  Brockway  v.  Rowley,  66  wise  a  dismissal  of  the  bill  may  follow 

lU.  99:  Hummert  v.   Schwab,   54   111.  immediately  upon  dissolution  of  the 

142;  Beatty  v.  Smith,  2  Smed.  &  M.  injunction.     Bass  v.   Nelras,  56  Miss. 

(Miss.)  567;  Maury  v.  Smith,  46  Miss.  502;    Drane  v.  Winter,  41  Miss.  517; 

81;  Strong  V.  Harrison.  62  Miss.  61;  Goodrich  v.  Moore,  2  Minn.  61;  John- 

Knox   V,  Coroner,    13    La.    Ann.  88;  ston  v,  Alexander,  6  Ark.  302;   Bald- 

Fallen  v.  Baker,  41  Tex.  419.  ridge  v.  Cook,  27  Tex.  565. 

k  Bill   for  a   Permant&t    I^jiuietioa  8.  Goodrich  v.  Moore,  2  Minn.  61. 

cannot  be  properly  dismissed  upon  a  4.  American  Live  Stock  Commission 

hearing  on   a   motion   to  continue  a  Co.  v.  Chicago  Live  Stock  Exchange, 

preliminary  injunction.     Buck  Moun-  143   111.  241;  Titus   v.  Mabee,  25   111. 

tain  Coal  Co.'s  Appeal,  5   W.  N.   C.  257;  Brown  v.  American  Stone  Press 

(Pa.)  309.  Brick  Mfg.  Co.,  54  111.  App.  647;  Tar- 

SrronMHi  Mtmlssal  Bcrened. — And  a  tar  v.  Gibbs,  24  Md.  337. 

decree  dismissing  a  bill  on  the  ground  Omifiion  <tf   Prayer. — A   bill    whose 

that  it  improperly  prays  for  a  prelimi-  only  object  is  to  obtain  an  injunction 

nary  injunction  will  be  reversed  where  will   be  dismissed   where  it   omits  a 

it  prays  for  other  relief.     Walsh  v,  prayer  therefor.    Lewiston  Falls  Mfg. 

King,  74  Mich.  350.  Co.  v,  Franklin  Co.,  54  Me.  402. 

Before  Aaiwar. — The  dismissal  of  a  5.  Georgia. — Summerville  Com'rs  v. 

petition  for  an  injunction  upon  motion  Reid,  35  Ga.  47. 

and  before  answer,  on  an  order  vacat-  Illinois, — American  Live  Stock  Com- 
ing an  injunction,  is  erroneous  where  mission  Co.  v.  Chicago  Live  Stock 
the  petition  states  facts  which,  if  estab-  Exchange,  143  111.  241;  Vieley  v. 
Hshed,  will  entitle  the  plaintiff  to  re-  Thompson,  44  111.  11;  Gardt  v.  Brown, 
Hef.  Makemson  V.  Kauffman,  35  Ohio  113  111.  475;  Reynolds  v.  Mitchell,  i 
St.  444.  _  111.  177;  Buck  V.   Beekly,  45  111.  102; 

Bill  Aaklng  for  Aooount.— On  a  bill  Weaver  v,  Poyer,  70  111.  567;  Brown 

for  an  injunction  and  for  an  account  v,  American  Stone  Press  Brick  Mfg. 

between  partners  it  was  held  error  for  Co.,  54  111.  App.  647;  Gillett  v.  Booth, 

the  court  to  dismiss  the  bill  on  disso-  6  III.  App.  429;  Hummert  v,  Schwab, 

lution  of  the  injunction,  as  it  should  54  111.  142. 

be  retained  for  the  purpose  of  stating  Tennessee, — Merriman  v.  Norman,  9 

an  account.     Brockway  v.  Rowley,  66  Heisk.  (Tenn.)  269. 

in.  99.  Texas. — Gibson  v.   Moore,  22  Tex. 

t.  Johnston   V.   Alexander,  6   Ark.  611;  Love  v.  Powell,  67  Tex.  15;  Hale 

302;  Drane   v.  Winter,  41   Miss.   517;  9.  McComas,  59  Tex.  484:  Corsicana 

Robinson  v.  Mays,  76  Va.  708;  Texas  v.   White,   57   Tex.   382;    Gaskins    v. 

Land  Co.   v.    Turman,   53  Tex.  619;  Peebles,  44  Tex.  390;  Pryor  v.  Emer- 

Noyes  V.  Vickers,  39  W.  Va.  30.  son,  22  Tex.  162;  Cook  v.  De  la  Garza, 

Partiil   Biasolntioii. — And    the   rule  13  Tex.  431;   Baldridge  v.  Cook,   27 

applies    whether    the    injunction    be  Tex.  565. 

wholly  or  partially  dissolved.     Strong  West  Virginia. — Caperton  v.  Land- 

V.  Harrison,  62  Miss.  61.  craft,  3  W.  Va.  540. 

AppUoatloB  tn  S^tmtion. — But  the  AfUrBitsolntion  of Ii^iuietioii.— Where 

complainant  must  apply  to  have  the  a  complainant  desires  to  rest  his  case 

cause  retained  to  take  further  testi-  upon  an  order  dissolving  an  injunt* 
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Betention  for  ParUal  BaUsI        DISMISSAL.  la  Attaekment  Gmh. 

obtains  leave  to  amend  and  amends  accordingly.^ 
4.  In  Attachment  Cases — ^Where  AttaohmMit  BMentiftl  ts  luMiite.— 

Where  an  attachment  is  dismissed  the  whole  case  must  be  dismissed 
if  the  attachment  was  essential  to  bring  the  subject  matter  of  the 
action  within  the  jurisdiction  of  the  court.' 

Attaehment  Merely  Anemary. — But  where  the  attachment  is  merely 
ancillary  and  does  not  affect  the  validity  of  the  cause  of  action, 
the  court  may  proceed  to  try  the  case  although  the  attachment  is 
dismissed.* 

tion    upon    the    face  of  the  bill,  he  406;  Aultman  v,  Daggs,  50  Mo.  Ayp. 

should  move  to  dismiss  his  bill  after  289. 

the  motion  to  dissolve   is  sustained.  Nebraska, — Seidentopf   v,  Aniuibii 

Weaver  v,  Poyer,  70  111.  569;  Knapp  6  Neb.  528. 

V,  Marshall,  26  111.  63.  Ohio. — Heidenheimer  v.  Ogborn,  i 

"  A  complainant  willing  to  rest  his  Disney  (Ohio)  351. 

case  upon  a  demurrer,  must  move  the  Virginia. — Simon    v,   Ellison  (Va. 

court  to  dismiss  the  bill.   This  is  final,  1895),  22  S.  E.  Rep.  860. 

and  appeal  or  error  will  lie.     A  deci-  Wisconsin. — Allen  v.  Lee,6  Wis.  47S. 

sion  on  the  demurrer  is  merely  inter-  "  It  has  never  been  held  that  two 

locutory."      Knapp    v.    Marshall,    26  distinct  actions  were  instituted  by  one 

III.  63.  writ    of    attachment,    and   that  one 

1.  Love  V.  Powell,  67  Tex.  15;  Gas-  might  fail  and  the  other  succeed, 
kins  V,  Peebles,  44  Tex.  390.  There  is  but  one  suit,  and  that  is  the 

lima  Baqnired. — Or  unless  a  statute  attachment,  and  when  it  is  disposed 
requires  an  issue  to  be  formed  before  of  by  dismissal,  for  having  beeo 
a  bill  can  be  dismissed  and  no  answer  wrongfully  sued  out,  that  is  a  fio&l 
has  yet  been  filed.  Beams  v.  Den-  disposition  of  the  case,  which  is  there- 
ham,  3  111.  60.  by  out  of  court.*'     Lewenthall  v.  Mis- 

If  Plaintiff  dOM  Mot  Amend,  the  bill  sissippi  Mills,  55  Miss.  104. 

may   be  dismissed  without  error  al-  Dabt  Hot  IhM. — Where  the  debt  upon 

though   it    be    amendable.     Love    v.  which  the  suit  is  based  is  not  yet  doe, 

Powell,  67  Tex.   15:  Gaskins  v.  Pee-  the  suit  may  be  dismissed  as  well  as 

bles,  44  Tex.  390;  Sims  v.  Redding,  20  the    attachment.      Moore    v.   Ccriey 

Tex.  386;  Lively  v.  Bristow,  12  Tex.  (Tex.  App.    1890),  16  S.  W.  Rep.  7^7; 

60;  Clegg  V.   Darragh,   63   Tex.    357;  Wingo  r.  Purdy. 87  Va.  472;  Piercer. 

Baldridge  V.  Cook,  27  Tex.  565;  PuUen  Myers,  28  Kan.  369. 

V.   Baker,  41  Tex.   419;  Fulgham  v.  Attaohmont  Ordsr  Sot  Aaido.— Where 

Chevallier.  10  Tex.   518:   Burnley   v.  the  attachment  order  is  granted,  but 

Cook,  13  Tex.  586;  Dearborn  v.  Phil-  afterwards    set    aside    because   the 

lips,  21  Tex.  449;  Texas  Land  Co.  v.  grounds  therefor  were  not  true,  the 

Turman,  53  Tex.  623.  action  should  be  dismissed.    Piercer. 

Dinnissal  at  Same    Torm. — The   bill  Myers,  28  Kan.  369;  Oliver  v.  Gwio. 

may  be  dismissed  at  the  same  term  at  17  La.  34. 

which  the  injunction  is  dissolved  upon  Lory  Sot  Asldo. — ^Where  the  attach- 

a    demurrer    well    taken.      Jones    v.  mentis  upheld  but  the  levy  is  set  aside. 

Coker,  53  Miss.  195.  the  action  should  not  be  dismissed  nn- 

2.  Iowa. — Wads  worth  v.  Ckeeiiy,  !•  less  the  plaintiff  should  then  wholly 
Iowa  257.  abandon  his  attachment  procecdiofs. 

Kansas. — Pierce  v.  Myers,  28  Kan.  Pierce  v.  Myers,  28  Kan.  369. 

369;   Voorhis    v.  Michaelis,  45   Kan.  By  btorvonor.— A  third  party  fflfT 

255.  intervene  and  have  an  attachment  dis- 

Lcuisiana. — Mitchell   v.   Dalton,  44  missed  and  be  decreed  the  owner  of 

La.  Ann.  823;  Oliver  v.  Gwin,  17  La.  the  property  attached.     Field  r.  Har- 

34.  rison,  20  La.  Ann.  41  t. 

Mississippi. — Lewenthall  v.  Missis-  8.  Cureton   r.   Dargan.  16  S.  C^- 

sippi  Mills,  55  Miss.  loi.  619;  Peery  v.  Platte,  39  Mo.  $p^'   See 

MisscMri.-^MT  V.  Fox,  4  Mo.  App.  infra,  Bffta  9f  Dismissal  in  AHf^' 

532;  Cajcnp  v.  Schuster,  51  Mo.  App.  nunt, 
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6.  In  Case  of  Partial  Vonsoit. — ^Where  a  case  is  tried  on  several 

counts,  a  nonsuit  may  be  directed  on  some  of  the  counts  although 
a  verdict  is  found  for  defendant  on  those  remaining.^ 

xn.  IxposiTiOH  07  TSBM8  —  1.  On  Dismissal  —  a.  General 
Rule. — The  court  may,  in  the  absence  of  statutory  provisions  to 
the  contrary,  impose  reasonable  terms  on  dismissal  of  a  bill ;  and 
where  the  conditions  are  not  complied  with,  the  order  of  dismissal 
or  discontinuance  is  ineffectual.' 

b.  Award  of  Costs^i)  In  General— JhimdMt  UtuaUy  EnUtitd. — 
In  equity,  while  the  award  of  costs  on  dismissal  of  the  bill  lies  in 
discretion  unless  directed  by  statute,*  and  while  the  general  rule 
may  be  modified  under  special  circumstances  ^  and  as  the  justice 
of  the  case  requires,^  it  will  usually  constitute  an  abuse  of  dis- 
cretion to  deny  the  defendant  the  costs  of  the  proceeding,* 
whether  the  proceeding  be  dismissed  on  motion  of  the  plain- 
tiff "^  or  of  the  defendant,®  unless  the  defendant  consents  to 
forego  or  waives  the  costs  to  which  he  is  entitled.* 

In  Andllsrj  Suit. — A  decree  dismiss-  the  intermediate  appellate  court  puts 

ing  an  attachment  suit  cannot  be  ren-  a  final   end   to  the  proceedings,  but 

dered  and  entered  in  an  ancillary  suit  not  otherwise.     Turner  v.  Putnam,  31 

as  on  dismissing  a  bill  filed  by  a  cred-  Me.  557:  Sweetser  v,  Kinney,  31  Me. 

itor  to  restrain  a  sale  under  levy  by  288. 

execution  in  an  attachment  proceed-  Against  IntarrmMr. — Where  the  judg- 
ing. McKeown  v,  Coogler,  18  Fla.  ment  of  dismissal  is  entered  against 
866.  an   intervener,    the    costs  should   be 

1.  Shepherd  v.  Chester,  4  M.  &  P.  taxed  against  him.  Kinnear  v.  Flan- 
130.  ders,  17  Colo.  ii. 

2.  Huntington  v,  Forkson,  7  Hill  S«v«rial  of  Decrte  without  Costs.— A 
(N.  Y.)t95;  Harden  v.  Hardick,2  Hill  dismissal  of  a  bill  without  costs,  for 
(N.  Y.)  384;  M'Kenster  v.  Van  Zandt,  lack  of  evidence  of  an  allegation  of 
I  Wend.  (N.  Y.)  13;  Leonard  v.  Slaugh*  fraud,  was  reversed  so  far  as  the  costs 
ter,  10  Johns.  (N.  Y.)  367;  Robinson  were  concerned,  and  appellant  decreed 
V.  Taylor,  12  Wend.  (N.  Y.)  191.  to  pay  them  to  the  appellee  in  both 

8.  Stone  v.  Locke,  48  Me.  426;  Brad-  courts.     Hoffman  r.  Baker,  2  Har.  & 

ley  V.    Chase,   22   Me.   511;  Cross  v,  J.  (Md.)  486. 

Cross,  55  Mich.  280.  Amendment  of  Order. — An  order  en- 

4.  Stone  V.  Locke,  48  Me.  426;  Dan-  tered  generally,  without  mentioning 
iels  V.  Eisenlord,  10  Mich.  457.  the  costs  on  which  the  dismissal  was 

5.  Cross  f'.  Cross,  55  Mich.  280.  conditioned,wi11  be  amended  on  proper 
8.  Roe  V.  Gray   2  W.  Bl.  815;  Wedg-    application.      Jerome     v.     Seymour, 

wood  V,  Adams,  8  Beav.  103;  Anony-  Walk.  ^Mich.)  359. 

mous,  I  Ves.  Jr.  140;  Dixon  v.  Parks,  Coplaintiff  Stmek  Out. — And   where 

I  Ves.  Jr.  402;  Stone  v,  Locke,  48  Me.  a  coplaintiff  was  struck  out  by  amend- 

426;  Soper  V,   Soper,   29  Mich.   305:  ment,  he  was  held  liable  to  costs  upon 

Perine  v.  Swaim,  2  Johns.  Ch.  (N.  Y.)  dismissal  up  to  the  time  of  the  actual 

475;  Dean  fr.  Duffield,  8Tex.  235;  Barr  amendment.     Drake  v.  Symes,  3  De 

V.  Pittsburgh  Plate-Glass  Co.,  57  Fed.  G.  F.  &  J.  491. 

Rep.  86.  7.  Wakefield  v.  Cruickshank,  20  W. 

Wh«ro  a  BiU  Alleging  Frand  is  dis-  R.  433:  Van  Sandau  v.  Moore,  i  Russ. 

missed  for  want  of  evidence  to  sup-  441  ;  Haines  v.  Amerine,  48  III.  A  pp. 

port   its  allegations,  costs  should  be  570  ;  Kinman  v.   Bennett,  2  111.  326 ; 

awarded  to  the  defendant.    Thomson's  Shaffer  9.  Currier,  13  111.  667  ;  Halli- 

Appeal,  II  W.  N.  C.  (Pa.)  4T4.  day  v.  Shugart,  56  111.  44. 

In   latormodiato   Appellate   Conrt.  —  S.  Patching  v.  Dubbins,  33  L.  J.  Ch. 

Costs  will  be  awarded  to  the  prevailing  45. 

party  w^ere  the  dismissal  of  a  case  in  9.  Fldelle  v,  Evans,  i  Cox  27. 
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To  Wliat  Setadaati. — In  chancery  practice  the  costs  will  be  given 
only  to  defendants  who  set  down  the  cause  to  dismiss.^ 

Apportioiimeiit  of  Joint  Itomf . — ^As  to  several  defendants,  the  joint 
items  of  cost  must  be  apportioned  among  them.' 

The  Payment  of  costs  imposed  is  essential  to  effectuate  the  order 
of  dismissal.' 

Wliat  CoBts  are  Ineloded. — The  costs  awarded  to  the  defendant  must 
be  reasonable  in  amount  ^  and,  where  defined  by  statute,  such  as 
the  statute  requires.*  The  defendant  is  entitled  to  have  his  nec- 
essary disbursements  allowed  as  part  of  the  awarded  costs,'  and, 
where  the  suit  is  instituted  for  an  improper  purpose,  his  charges 
and  expenses  properly  incurred  in  the  suit,^  and  the  costs  of  re- 
sisting a  motion  made  by  the  plaintiff  in  the  cause.^ 

A  DiemiMal  by  Agreement  does  not  con-  official  capacity  only.     Eglin  9.  Dry* 

stitute  a  waiver  of  costs.     Blevins  v,  den»  i6  W.  R.  837. 

Sympson,  2  B.  Mon.  (Ky.)  464.  Troiteeai  a  Defendant. — ^Whereaper- 

Defendant's  FaUnre  to  Aniwer.— De-  son  who  has  declined  to  act  as  a  tmatee 

fendants   are    entitled   to   reasonable  is  made  a  defendant  in  a  suit  affeccio; 

costs  on  dismissal  although  they  have  the  administration  of  the  trust,  he  can 

not  answered.     White  v.  Westmeath,  only  have  his  costs  as  between  party 

2  Moll.  128.  and  party  and  not  as  between  solicitor 

1.  Purcell   V.  Purcell,  11  Ir.  £q.  R.  and   client.     Norway    v.    Norway,  2 

516.  Myl.  &  K.  278.     Compare  Sherratt  v. 

On  Beyersal  ai  to  One.^Costs  will  be  Bentley,  i  Russ.  &  M.  655. 

awarded  to  one  defendant  upon  affirm-  9.  In  Xinneiota  a  dismissal  of  an  ac- 

ing  a  decree   of  dismissal   although  tion  on  motion  of  the  defendant,  be- 

costs  are  awarded  to  the  defendants  cause   no  cause  of    action   has  beeo 

as  to  whom  it   is  reversed.     Davis  v,  established,  is  a  judgment  of  dismissal 

Filer,  40  Mich.  310.  and  not  on  the  merits,  and  the  defend- 

8.  American  Box  Mach.  Co.  v.  Cros-  ant,  under  Gen.  Stat.  1878,  c.  67,  §  3, 

man,  57  Fed.  Rep.  1029.  is  entitled  to  only  five  dollars  statu- 

One  Bill  of  Costs. — Defendants  may  tory  costs.     Conrad   v.  Banldwio,  44 

be  allowed  to  tc^w  one  bill  of  costs  al-  Minn.  406. 

though  they  severally  plead  want  of  6.  Copies  of  Papers,  ete. — Thedefend- 

jurisdiction.     Pratt  v.  Bacon,  11  Pick,  ant  is  entitled  to  have  allowed  as  a 

(Mass.)  495.  disbursement  the  expenses  of  copies  of 

8.  Cummins  v.  Bennett,  8  Paige  (N.  papers  material   to   his  defense  aod 

Y.)  79.  actually  and  necessarily  procured  by 

Under  a  Statute  requiring  a  clerk  to  him  for  that  purpose.     The  party  eo- 

permit  the  plaintiff  or  his  attorney  in  titled  to  costs  should  be  allowed  what 

any  pending   cause    to    dismiss    the  the  services  of  a  notary  in  taking  dep- 

same  out  of  term  time,  upon  payment  ositions   in   another  state   are  worth, 

of  costs  or  securing  their  payment  to  not  exceeding  what  the  party  has  ac- 

the  satisfaction  of  the  clerk,  the  pay-  tually  paid  or  incurred.  But  he  should 

ment   or   securing  of    the  costs  is  a  -not  be  allowed  for  taking  two  deposi- 

condition  precedent,  and  the  clerk  has  tions  of  the  same  witness  in  another 

no  authority  to  allow  dismissal  other-  state,  unless  the  necessity  of  taking 

wise.     Ladner  v,  Ogden,  31  Miss.  332.  both  appears.     Wentworth  v.  Griggs. 

4.  Costs  Prior  to  Bflferenoe.  —  Where  24  Minn.  450. 

an  objection  causing  dismissal  is  not  Costs  ef  Examination. — And  defeod- 

raised  until  a  reference  has  been  made  ant  is  entitled  to  the  costs  of  the  ex- 

to  a  master  in  chancery,  the  court  may  amination  of  witnesses  although  the 

refuse  to  award  costs  to  the  defend-  examination  is  irregular.     Bradshaw 

ant  for  proceedings  prior  to  that  time,  v,  Cooke,  i  Moll.  49. 

Park  V.  Johnson,  7  Allen  (Mass.)  378.  7.  Simpson  v.  Malherbe,  4  Giff.  7^* 

OiBeial    Defendants.  —  An  award    of  S.  Stevens  v,  Keating,  19  L.  J.  N. 

costs  includes  the  costs  of  defendants  S.  Ch.  407. 

who  have  been  made  parties  in  their  Ooeti  of  Abandoned  Motien.— After  the 
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Onto  if  ifpittL — ^After  an  appeal,  reversal^  and  remand  with  di- 
rections to  dismiss,  the  costs  of  the  appeal,  as  well  as  those  of  the 
trial,  must  be  taxed  against  the  plaintiff.^ 

Cofta  euuot  be  Ofltot. — ^The  complainant  cannot  offset  the  costs 
against  demands  in  his  favor  unless  specially  authorized  by  an 
order  obtained  from  the  court.' 

(2)  Where  Plaintiff  Relieved  of  Costs.  —  While  the  award  of 
costs  will  not  depend  upon  the  merits  of  the  case,'  and  while 
cases  declare  that  the  defendant  cannot  in  any  event  be  compelled 
to  pay  costs  on  dismissal,^  the  practice  is  to  relieve  the  plaintiff 
of  costs  where  the  occasion  for  the  suit  arose  through  the  wrong- 
ful act  of  the  defendant,'  or  where  the  subject  matter  of  the  suit 

dismissal  of  a  biU  for  want  of  prose-  apportionment    of    costs.       Lister  v. 

cution  the  defendant  cannot  be  com-  Leather,  5  W.  R.  550. 

pelled  to  pay  the  costs  of  an  incidental  4.  Cochrane  v.  O'Brien,  8  Ir.  Eq.  R. 

proceeding  in   the  cause   which   was  241;    Anonymous,    i    Ves.    Jr.    140; 

abandoned  by  him.     Farquharson  v.  Dixon    v.    Parks,    I     Ves.    Jr.    402; 

Pitcher.  4  Russ.  '510.  Thompson  v,  Thompson,  7  Beav.  350; 

Costs  on  Lrregolar  Undertakings  to  Speed.  Morgan  v.  Campbell,  54  111.  App.  244; 

—Where  the  plaintiff  has  made  an  un-  Miller  r. Pentecost,  5  J.  J.  Marsh.  (Ky.) 

dertalcing  to  speed  the  cause,  but  by  362;     Lewis    v,    Germond,    i    Paige 

mistake  such  undertaking  is  entered  (N.  Y.)  300;  Hammersley  v.  Barker,  2 

under  the  name  of  another  suit  and  Paige    (N.    Y.)  372;    Palmer  v.  Van 

the  defendant  then  makes  a  motion  to  Doren,  2  Edw.  Ch.  (N«  Y.)  385. 

dismiss  for  want  of  prosecution,  the  The  Beason  Assigned  fur  Dismissal  is 

plaintiff  must  indemnify   the  defend-  immaterial.     Morgan  v.  Campbell,  54 

am -against    the   costs  of    the   order  111.  App.  244. 

of  dismissal.     Between  two  innocent  Absconding  Da  fond  ant. — Even  al- 

parties,  he  who  is  in  possession  of  the  though  the  defendant  absconds  and 

order  must  be  indemnified.     Hibber-  renders   it   impossible   to  obtain   the 

son  zr.  Cooke,  4  Madd.  248.  prosecution  of  the  suit,  he  cannot  be 

1.  Reay  v.  Butler  99  Cal.  477.  charged  with  costs.     Palmer  v.  Van 
DefeetiTO  Socord.— ^here  the  record  Doren,  2  Edw.  Ch.  (N.  Y.)  384. 

of  the  trial  court  failed  to  show  for  BiU  for  Speoiflo  Porfbrmanee. — Where 

what  cause  an  appeal  was  dismissed,  a  bill  by  a  purchaser  for  specific  per- 

and  a  judgment  for  costs  is  rendered  formance  was    dismissed    because   a 

against  the  appellant,  defendant  be-  good  title  could  not  be  conveyed,  costs 

low,  the  judgment  will  be  reversed,  were  denied  the  plaintiff  on  the  ground 

Kinman  v.  Bennett,  2  111.  326.  that  it  was  against  the  principle  of 

2.  Simpson  v,  Brewster,  9  Paige  (N.  the  court  to  compel  the  defendant  to 
v.)  24$.  pay  costs   to  the   plaintiff.     Lewis  v, 

8.  South    Staffordshire    R.    Co.   v.  Loxham,  3  Meriv.  429.     But  the  note 

Hall,  16  Jur.  160.  to  this  case  (p.  430)  refers  to  two  un- 

Povorty  of  Plmintilt— And  the   fact  reported  cases  in  which  it  would  seem 

that  plaintiff  is  too  poor  to  pay  is  not  that  all  or  part  of  the  costs  might  be 

alone  sufficient  to  exempt  him.  Union  imposed  on  the  defendant  under  such 

Pac.  R.  Co.  V,  Mertes,  35  Neb.  207.  circumstances. 

la  Louisiana  the  plaintiff  in  an  op-  9.  Knox  v.  Brown,  i  Cox  359. 

position    and    injunction  against  an  Aots  of  Defendant  Alone  Considered.— 

order  of  seizure  and  sale  may  discon-  -—In  dealing  with  the  question  as  to 

tinue  his  suit  without  being  required  whether  the  suit  should  be  dismissed 

to  pay  either  special  or  other  damages,  without  costs,  the  court  considers  the 

as  it  is  only  incidental  to  the  hypothe-  acts  of  the  defendant  alone.    Bunbury 

cary  action  and  he  gives  no  security  v,  O'Brien,  Hay.  &  J.  803. 

bond.    Dashiell  v,  Lesassier,  15  La.  In  Dlvoroe  Case.— Where  a  wife  sued 

loi.  for  a  divorce  on  the  ground  of  adul- 

Cendnet  of  Parties. — The  conduct  of  tery  as  well  as  cruelty,  and  the  record 

the  parties  is  a  material  element  in  the  was  chiefly  made  up  of  discreditable 
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was  one  proper  for  invest^ation/  or  where  the  dismissal  was  due 
to  the  default*  or  misconduct  of  the  defendant,*  or  where  in 
general  it  would  be  inequitable  to  charge  the  plaintiif  with 
costs.*  In  the  United  States  it  has  been  held  that  costs  in  such 
cases  may  be  entirely  imposed  upon  the  defendant,*  or  that  they 
may  be  divided  between  the  parties  in  the  discretion  of  the 
court,*  or  that  the  bill  may  be  dismissed  entirely  without  cost:*.'' 
8nit  B«md«rad  Nugatory. — The  bill  may  be  dismissed  without  costs 
where  the  suit  has  become  nugatory  by  matter  subsequently 
arising,*  as,  for  instance,  by  a  decision  of  the  point  involved  by 

and  malicious  gossip  having  no  value  costs.     Carroll  v.  Donoghue,  Fl.  &  K. 

as  evidence,  she  was  left  to  pay  her  98. 

own  costs  on  appeal  from  the  decree  In  Vow  York  the  rule  was  laid  down 

dismissing   her    bill,   which    was   af-  that  Che  plaintiff  would  not  be  allowed 

firmed.    Soper  v.  Soper,  29  Mich.  305.  to  dismiss  his  bill  without  costs  unless 

1.  Fryer  V.  Miller,  8  K[ontg.( Pa.)  13-  he   showed    reasonable   grounds   for 

2.  Langham  v.  Great   Northern  R.  filing  it.      Ferine  v.  Swatm,  2  Johns. 
Co.,  I  De  G.  &  Sm.   503;  Sanders  v.  Ch.  (N.  Y.)475. 

Benson,  4  Beav.  350.  9.  Fryer  v.  Miller,  8  Montg.  (Pa.) 

Whoro  Plaintiff   Mod  to  Obtain  An-  13;  Frank  v.  Riegel,  2  Pearson  (Pa.) 

sworo.— Where   it  appeared   that  the  53. 

plaintiff  had  used  due  diligence  in  Xztraordinary  Cmo. — It  is  said,  how- 
trying  to  get  in  the  answers  of  the  re-  ever,  that  the  case  in  which  the  court 
maining  defendants  and  the  moving  will  impose  costs  upon  the  defendant 
defendants  were  aware  of  it,  they  were  must  be  a  very  extraordinary  one. 
denied  the  costs  of  the  cause  although  Fryer  t/.  Miller,  8  Montg.  (Pa.)  13; 
granted  the  costs  of  the  motion.  Tay-  Brooks  v.  Byam,  2  Story  (U.  S.)  554. 
lor  V.  Rawlinson,  2  Coop.  C.  C.  143.  Chargo  of  Frond  Kot  ]B^liUiliod.— 

S.  Field   V.   Churchill,  4    Jur.   739,  Where  a  bill  in  equity  filed  to  rescind 

where   the  defendants  set  up  a  false  aninstrumentin  writing  on  the  ground 

defense.  that  it  was  obtained  by  fraud,  undue 

4.  Corballis  r.  Grand  Canal  Co.,  3  influence,  and  want  of  knowledge  of 

Ir.  Eq.  R.  29.  its  contents  and  of  the  estate  to  which 

GottMOiion    of   Boliof.  —  Where    the  it  related,  has  been  dismissed  because 

plaintiff  consents  to  a  dismissal  upon  disproved   by  the  evidence,  the  court 

a  concession  by  the  defendant  of  the  may  compel  the  defendant  to  pay  all 

relief  demanded  in  the  bill,  costs  of  the  the  costs  of  the  suit.  Frank  v.  Riegel. 

dismissal  must  be  paid  by  the  defend-  2  Pearson  (Pa.)  53. 

ant.    North  V.  Great  Northern  R.  Co.,  6.  Fryer  v.  Miller,  8  Mokitg.  (Pa.) 

2  Giff.  64;  Swell  V,  Abraham,  8  Beav.  13. 

598.  Whoro  Both  Pnrtios  aro   in  Dateilt. 

On  SatiaflMtion  of  tho  Claim. — Where  costs  on  dismissal  of  a  bill  in  chancery 

the  defendant  has  satisfied  or  paid  the  will  be   equally  divided  between  the 

claim  in  suit  since  the  beginning  of  complainant  and  the  defendant.  David 

legal  proceedings  for  its  collection,  the  v,    David,    27   Ala.  222,  a  bill  for  di- 

cuurt  may  decide  the  collateral  ques-  vorce;   Williams   v.   Barnes,  28    Ala. 

tion,  on  the  motion,  whether  particu-  613. 

lar  costs  claimed  by  the  plaintiff  were  7.   Stafford    v,    Stafford,    53    Mich, 

properly  incurred  and  payable  by  the  522. 

defendant  in  addition  to  costs  specified  8.  ''There  is  abundant  authority  to 

in  the  motion.     Penny  v.   Beavan,  7  show  that  where  the  subject  matter  of 

Hare  133.  the  suit  has,  in  effect,  been  disposed  of. 

Plaintiff  oannot  Oo  into  Morits.— But  thecourt  may  stop  the  suit  by  dismissing 

the  court  will   in   no  event   allow  the  without  costs.    It  was  done  in  Knox  v, 

plaintiff  to  go  into  the  merits  of  the  Brown,  i  Cox  359,  where  the  suit  was 

cause  on  a  motion  to  dismiss  the  bill  rendered  nugatory  by  the  act  of  the 

for   want  of  prosecution,  in  order  to  defendant;  so  in  the  case  of  Broughlon 

show  that  diBmissal  should  be  without  v.  Lashmar,  5  Myl.  &  C.  136,  where  a 
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the  appellate  court  in  another  case.^ 

(3)  Defendant's  Bankruptcy. — Costs  will  not  be  awarded  to  a 
bankrupt  or  insolvent^  unless  the  bankruptcy  existed  prior  to  the 
institution  of  the  suit,'  or  the  plaintiff  presses  the  suit  after  knowl- 
edge of  the  insolvency.^  The  same  rule  applies  to  a  discontinu- 
ance.* 

(4)  Dismissal  before  Appearance. — As  costs  are  imposed  to  rec- 
ompense the  defendant  for  his  expense  or  trouble,  no  costs  will  be 
allowed  upon  dismissal  or  discontinuance  effected  before  the  de- 
fendant has  appeared  in  the  action.* 

bill  was  filed  by  an  administrator  and  8.  Leggett  v.  Boyd,  6  Wend.  (N.  Y«) 

a  wiU  was    afterwards    found,   Lord  500;  Campt^.  Gifford,  7  Hill  (N.  Y.)  169. 

Cottenham  dismissed  the  bill  without  4.  Drought   v,  Robinson*  Beat.  87; 

costs.     The  same  was  stated  to  be  the  Butler  v.  Morris,  i  Bosw.  (N.  Y.)  329; 

practice  in  Robinson  v.  Rosher,  i  Y.  &  Ludlow  v.  Hackett,  18  Johns.  (N.  Y.) 

Coll.  C.  C.  7,  and  in  Sivell  v.  Abraham,  252;  Merrittz'.  Arden,  i  Wend.  (N.  Y.) 

8  Ueav.  59S."    Sutton  Harbour  Imp.  91. 

Co.  V.   Hitchens,  15  Beav.   161.     See  5.  Goward     v.     Dunbar,    4    Cush. 

also  Pinfold  v.  Pinfold,  9  Hare  (App.)  (Mass.)  500;  Shaw  v,  Lyford,  14  N.  H. 

xiv  ;  Wright  v.  Barlow,   15  Jur.  1149;  121;   Ludington  v.  Bell,  45  N.  Y.  Su- 

Trowardr.Attwood,  27  Beav.  85;  Lister  per.  Ct.  513;    Ludlow  v.  Hackett,  18 

V,  Leather,  5  W.  R.  666;  Cronin  ».  Mur-  Johns.  (N.  Y.)  252;  Merritt  v,  Arden,  i 

phy,  I  Ir.  Ch.  R.  233.  Wend.  (N.  Y.)  91;  St.  John  v.  Hart,  16 

Disposition  of  Interest. — Such   a  dis-  How.  Pr.  (N.  Y.  Supreme  Cc.)  192;  Park 

missal  maybe  made  where  a  portion  of  v,  Moore,  4  Hill  (N.  Y.)  592;  Camp  v. 

the   defendants   have  disposed  of  all  Gifford,  7  Hill  (N.  Y.)  169;   Hart  v. 

their  interest  in  the  subject  matter  of  Storey,  i  Johns.  (N.  Y.)  143:  Merchants* 

che  suit  without  informing  the  plaintiff  Bank  v,  Moore,  2  Johns.  (N.  Y.)  294; 

of  the  assignment.     Hawkins  v.  Gar-  Collins  v.  Evans,  6  Johns.  (N.  Y.)  333; 

diner,  17  Jur.  780.  Fifield  v.  Brown,  2  Cow.  (N.  Y.)  503; 

Legislated  Out  of  OAee.  —  Likewise  Honeywell  7/. Burns,  8  Cow.  (N.  Y.)  121; 

where  official  defendants  against  whom  Case  z/.  Belknap,  5  Cow.  (K.  Y.)  422; 

an   injunction  proceeding  is  brought  Labron  v.  Woram,  5  Hill  (N.  Y.)  373; 

are  legislated  out  of  office  pending  the  Butler  v.  Morris,  i  Bosw.  (N.  Y.)  329. 

proceedings.    Johnston  z\  Garside  (Su-  Writ  of  Error. — And  it  applies  to  the 

preme  Ct.),  24  N.  Y.  Supp.  243.  discontinuance  of  a  writ  of  error.    La- 

1.  Robinson  z*.  Rosher,  i  Y.  &  Coll.C.  bron  v.  Woram,  5  Hill  (N.  Y.)  373. 

C.  7.  Action  in  Tort. — The  rule  obtains  al- 

8.  Blanshard  r.  Drew,  10  Sim.  240;  though  the  action  be  in  tort  or  trespass. 

Knox  V.  Brown,  I  Cox  359;  William-  Merritt  v,  Arden,  i  Wend.  (N.  Y.)  91. 

son  V.  Thompson,  11  Price  745;  Suck-  Discharge  Not  Sequired.— It  was  said 

lingv.  Maddocks,  3Y.  &C0II.  232;Kem-  in  one  case  that  the  motion  would  not 

ball  V.  Walduck,  18  Jur.  69:  Tindlay  r.  be   granted  unless  the  defendant  had 

Lawrance,  12  Jur.  934;  Pratt  v.Babcock.  obtained    his    discharge.     Collins    v. 

10  Paige  (N.  Y.)  295.    0»f/flr^  Ruther-  Evans,  6  Johns.  (N.  Y.)  333.     But  as 

ford  V.  Miller,  2  Anstr.  458;  Sellas  v.  the  real  reason  for  the  rule  is  that  the 

Dawson,  2  Anstr.  458,  note;  Dick.  738;  defendant's  discharge  affords  conclu- 

Davidson  zr.  Butler,  2  Anstr.  460,  note;  sive  evidence   of  the  defendant's  in- 

Monteith   v.  Taylor,  9  Ves.  Jr.   615;  ability  to  pay,  it  is  sufficient  to  authorize 

Rhode  V.  Spear,  4  Madd.  51.  the  motion  that  both  of  the  defendants 

Lord  Eldon  said  in  Monteith  v.  Tay-  have    solemnly    declared    themselves 

lor,  9  Ves.  Jr.  616:  *'I  cannot  possibly  bankrupts.     Park  v.  Moore,  4  Hill  (N. 

make  an  order  for  payment  of  the  costs.  Y.)  592. 

To  whom  are  they  to  be  paid  ?  Not  to  6.  Thompson  v.  Thompson,  7  Beav. 

the  bankrupt,  for  that  would  be  a  mis-  350;  Trow  Printing,  etc.,  Co.  v.  New 

payment    and    might    afterwards    be  York  Book-Binding  Co.,  16  Civ.  Pro. 

called  for  by  the  assignees;  and  the  Rep.  (N.  Y«  City  Ct.)  120;  Schenck  v. 

assignees  are  not  befoie  the  court."  Fancher,  14  How.  Pr.  (N.  Y.  Supreme 
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(5)  Unauthorized  Bill. — The  costs  on  dismissal  of  an  unaathor- 
ized  suit  are  chargeable  to  the  attorney  and  not  the  client  ^  un- 
less the  plaintiff  has  been  guilty  of  laches  in  failing  to  relieve 
himself  of  liability,^  in  which  case  costs  may  be  imposed  on  him 
and  he  may  be  left  to  his  remedy  over  against  his  solicitor.* 

S  Against  Legal  Representative,  — Where  the  plaintiff  is  the 
^  representative,  only,  of  the  interests  affected,  costs  cannot  be 
taxed  against  him  on  dismissal^  or  discontinuance  ^  unless  he 
has  knowingly  brought  a  wrong  action.* 

(7)  Info^nt  Plaintiff. — An  infant  cannot  leave  a  next  friend  to 
pay  the  costs  ^  unless  he  can  show  that  the  bill  was  improperiy 
filed  by  the  next  friend.® 

(8)  Dismissal  for  Want  of  Jurisdiction. — The  court  has  author- 
ity to  render  a  judgment  for  costs  against  the  plaintiff  on  dis- 
missal for  want  of  jurisdiction.* 

2.  On  Discontinuance — Bisoistionary  m  %  Bnie. — The  general  rules 
that  have  been   laid  down  in  the  preceding  sections  in  regard  to 

Ct.)  95;  Hull  V.  Peters.  7  Barb.  (N.  Y.)       4.  HHl  v,  Grady,  9  W.  R.  68. 
331:  Matter  of  Butler,  loi  N.  Y.  307;       5.  Reeder  v.  Seely,  4  Cow.  (N.  Y.) 

Pignolet  V,  Daveau.  2  Hilt.  (N.  Y.)584;  548;  Phoenix  v.  HiU,  3  Johns.  (N.  Y.) 

BedeH  v.  Powell.  13  Barb.  (N.  Y.)  183;  249;  PenneH  v.  Wilson.  5  Robt.  (N.  Y.) 

Kenna  v.  Atlas  Steamship  Co. .  19  Abb.  663. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  265.  PlaintiiFan  Exeentor  or  Assignos.— As 

Discretionary. — Where  the  defendant  where  the  suit  is  brought  by  an  exec- 
has  incurred  no  costs  in  a  suit  dis-  utor.  Phoenix  v.  HiU,  3  Johns.  (N.  Y.) 
continued  before  return  of  the  writ,  it  249;  or  the  assignee  of  an  insolvent 
was  said  at  common  law  that  it  lies  in  debtor.  Reeder  v.  Seely,  4  Cow.  (N. 
the  discretion  of  the  court  to  allow  him  Y.)  548. 

to  come  in  and  take  judgment  for  costs        Where  the  action  is  brought  by  a 

on  an  oral  notice  of  discontinuance,  plaintiff  both  as  executor  and  indind- 

Fullam  V,  Ives,  37  Vt.  659.  ually,  and  might  have  been  maintained 

Before  Hotioe  of  Appearanoe. — Where  in  his  own   name,  be  cannot  discon- 

an  action  is  discontinued  before  a  no-  tinue  without  costs.     Hood  v.  Hood, 

tice  of   appearance  has  been   served,  12  Daly  (N.  Y.)  113, 
the  attorney  of  the  defendant  is  not       6.  Harris   v.  Jones,    i  W.  Bl.  451; 

entitled  to  any  costs  although   it  be  Baynham  v,  Matthews,  2  Stra.  671; 

after  an  actual  retainer.  Schenck  v.  Bennet  v.  Coker,  4  Burr.  1927. 
Fancher,  14  How.  Pr.  (N.  Y.  Supreme  7.  Anonymous,  4  Madd.  461. 
Ct.)95;  Smith  v.  White,  7  Hill  (N.  Y.)       •.  Anonymous,  4  Madd.  461:  Bligb 

520,  overruling  Foster  t/.Bowen,  i  Code  v,  Tredgett,  5  De  G.  &  Sm.  74. 
Rep.  N.  S.  (N.  Y.  C.  PI.)  236.  Undertaking.— Where    this     is    not 

After  Motion  to  Make  Complaint  More  shown,  the  infant  plaintiff  must  give 

Definite.— Under  N.  Y.  Code  Civ.  Pro.,  an  undertaking   to   pay   the  costs  ^i 

^  421,  providing  that  an  appearance  both  the  defendant  and  next  friend, 

must  be  made  by  notice  of  appearance,  Anonymous,    4    Madd.    461.    Wheri 

copy  of  a  demurrer,  or  copy  of  an  an-  no  undertaking    is    given,  the   next 

swer,  a   motion   to   have  a  complaint  friend  must    pay  although  a  poitior 

made  more  definite  and  certain  is  not  was  incurred  before  the  next  friend 

sufficient  without  a  formal  appearance  came  upon  the  record.  Bligh  v.  Tredg- 

to  entitle  the  defendants  to  costs  on  ett,  5  De  G.  &  Sm.  74. 
discontinuance.     Valentine   v,  Myers'       9.  Ensworth  v.  Curd,  68  Mo.  282; 

Sanitary  Depot,  36  Hun  (N.  Y.)  201.  Hilliard  v.  Brown,  103  Ala.  318. 

1.  Allen  V.  Bone,  4  Beav.  493;  Town        Contra. — Burke  v.  Jackson,  22  Ohio 

V.  Green,  32  Kan.  148.  St.  268;  Taul  v.  Colhnsworth,  sYerg. 

8.  Tarbuckv.Woodcock,6Beav.58i.  (Tenn.)  579;   Walker  v.   Snowdeo,  i 

8.  Tarbuck  r. Woodcock,  6  Beav. 581.  Swan  (Tenn.)  193. 
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DISMISSAL. 


On  Diseontinuanoe. 


the  imposition  of  terms  on  dismissal  apply  to  a  discontinuance ;  ^ 
and  the  action  of  the  court  is  discretionary  and  not  reviewable  on 
appeal  •  unless  the  discretion  is  abused.' 
To  Sebadant. — Costs  will  usually  be  awarded  to  the  defendant  ;* 


1.  Bryon  v,  Durrie,  6  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  135;  Smith  v. 
White.  7  HiU  (N.  Y.)  520;  Winans  v. 
Winans  (Super.  Ct.),  6  N.  Y.  St.  Rep. 
813;  Young  V,  Bush,  36  How.  Pr.  (N. 
Y.  Supreme  Ct.)  240;  Moravian  Semi- 
nary V,  Bethlehem,  153  Pa.  St.  583. 

Stipulatioiis  Affecting  Evidence.— The 
court  may  require  the  plaintiff  to  stip- 
ulate that  evidence  already  intro- 
duced by  the  defendant  may  be  read 
upon  the  trial  of  any  new  action  for 
the  same  cause.  Cockle  z'.  Underwood, 
3  Ducr  (N.  Y.)-676;  Young  v.  Bush,  36 
How.  Pr.  (N.  Y.  Supreme  Ct.)  244, 
where  the  court  said:  "The  plain- 
tiff should  not  be  required  to  prose- 
cute a  suit  if  he  wishes  to  put  an  end 
to  it  and  to  the  litigation  entirely; 
but  where  he  has  long  litigated  a 
question  and  put  the  defendant  to 
much  expense  and  trouble,  and  is  sub- 
stantially defeated  in  it — if  he  wishes 
to  discontinue,  it  should  be  upon  terms 
that  he  will  not  commence  a  new  suit, 
or  transfer  the  right  of  action,  and 
that  the  defendant's  testimony  proper- 
ly taken  in  it  may  be  used  in  any  new 
action.  This  is  but  just  and  fair,  and 
I  think  the  court  has  the  power,  in  its 
discretion,  to  impose  siich  terms 
upon  a  plaintiff  seeking  to  discontinue 
his  action;  and  that  a  decision  thus 
made  at  special  term  should  not  be  re- 
versed " 

In  Iijanction  Caaei.— Where  the 
plaintiff  has  obtained  an  injunction 
which  has  caused  the  defendant  ex- 
pense, the  plaintiff  should  not  be  per- 
mitted to  discontinue  without  payment 
of  costs.  Sweetzer  v.  Smith  (Su- 
preme Ct.>,  27  N.  Y.  St  Rep.  628. 

In  Equity,  unless  the  costs  are 
claimed  by  the  defendant,  the  plaintiff 
may  discontinue  without  costs.  Ma- 
son V,  York,  etc.,  R.  Co.,  52  Me.  82. 

Waiver  of  Taxation. — Defendant  can- 
not be  compelled  to  tax  his  costs  on  a 
discontinuance,  as  he  may  waive  them. 
Juneau  County  v.  Hooker,  67  Wis. 
322. 

Where  Mandatory. — ^Where  a  statute 
allows  a  plaintiff  to  discontinue  as  to 
any  defendant  on   payment  of  costs, 


the  trial  court  has  no  discretion  to 
deny  them.  Ganet  v,  Mears,  4  Wis. 
306 

By  Loss  of  Writ.— Where  a  writ  was 
served  and  the  action  duly  entered 
and  continued  for  several  terms  on 
account  of  the  loss  of  the  writ,  it 
was  deemed  a  discontinuance  within 
a  statute  giving  costs  in  case  of  dis- 
continuance. Gilbreth  «/.  Brown,  15 
Mass.  179. 

New  York. — To  entitle  a  party  to  the 
full  amount  of  $60  allowed  by  N. 
Y.  Code  Civ.  Pro.,  ^  308,  it  is  neces- 
sary that  a  judgment  should  be  ren- 
dered in  the  action;  and  if  the  action 
is  discontinued  before  the  entry  of 
judgment,  only  $30  can  be  claimed  un- 
der the  section  mentioned.  Bryon  v, 
Durrie,  6  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  135. 

The  words  **  upon  the  rendering  of 
official  judgment "  in  §§  3228,  3229, 
Code  Civ.  Pro.,  do  not  limit  the  right 
of  either  party  to  costs  in  a  case  alone 
in  which  the  action  is  prosecuted  to 
final  judgment;  and  the  defendant  in  a 
common-law  action  will  have  the  costs 
already  accrued  awarded  on  discontin- 
uance. Agar  V,  Tibbets,  56  Hun  (N. 
Y.)  272. 

2.  Bryon  v,  Durrie,  6  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  135. 

3.  Exstein  v,  Robertson,  17  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  23. 

4.  Buffington  v,  Quackenboss,  5  Fla. 
196;  Tubbs  V.  Hall,  12  Atb.  Pr.  N.  S. 
(N.  Y.  C.  PI.)  237;  Staiger  v.  Schultz. 
3  Keyes  (N.  Y.)  614:  De  Barante  v. 
Deyermand,  41  N.  Y.  355;  Ash  worth 
V.  Wrigley,  i  Hall  (N.  Y.)  145:  Rey- 
nolds V,  Lammond,  3  Johns.  (N.  Y.)445: 
Summy  v.  Hiestand,  65  Pa.  St.  300; 
Griffin  v,  Farwell,  20  Vt.  153. 

After  a  Writ  of  Error  has  been  sued 
out  plaintiff  cannot  discontinue  the  suit 
without  costs  until  he  has  obtained  a 
reversal  of  the  judgment,  Sandford 
V.  Sinclair,  6  Hill  (N.  Y.)  248;  al- 
though he  may  so  discontinue  his  writ 
of  error  on  application  to  the  court 
from  which  it  is  sued  out,  Labron  v. 
Woram,  5  Hill(N.  Y.)  373;  Sandford  v, 
Sinclair,  6  Hill  (N.  Y.)  250,  note  a. 
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and  in  this  behalf  the  nature  of  the  defense  is  generally  imma- 
teriaL* 

Wliat  Cofti  laelodod. — ^All  costs  accrued  up  to  the  time  of  the  dis- 
continuance will  be  included,^  together  with  the  costs  of  the  ap- 
plication for  discontinuance.' 

Without  Ooftt. — As  in  the  case  of  dismissals,^  no  costs  will  be 
imposed  where  it  would  be  inequitable  to  do  so.^ 

}.   Houseman  v.  Rosenfield,  i8  Abb.  Attorney  Tee. — Under  a  statute  pro- 

Pr.  (N.  Y.  Supreme   Ct.)  379,  where  viding  that  attorneys  at  law  shall  be 

the  court  said:    **The  only  cases  in  entitled  to  receive  for  every  suit  pros- 

which  such  leave  to  discontinue  with-  ecuted  to  judgment,  discontinuance,  or 

out  costs  has  been  granted,  is  where  non  pros.^  a  defined  sum,  the  counsel 

an  executor  or  receiver  sues  and  dis-  for  the  defendant  is  entitled  to  the  at- 

covers  a  mistake  after  suit  brought,  torney  fee  when  paid  by  the  plaintiff 

and   in  cases   of  a  defense  of  insol-  under  a  discuutiuuance;  and    in    no 

vency  or  infancy.     In  the  first  class  event  can  it  go  lo  the  counsel  for  the 

of    cases    the    executor    or    receiver  plaintiff  unless  the  defendant  has  paid 

would  not   be  liable  for  costs  except  it  as  the  condition  for  the  discontinu- 

by  order  of  the  court.     In  the  latter  ance.     Hamilton  v,  Hamilton,  10  Pa. 

class    the    defenses    are    within   the  Co.  Ct.   Rep.   255;  Delaware  Ins.  Co. 

knowledge  of  the  debtor,  not  of  the  v.  Gilpin,  i  Rinn.  (Pa.)  501. 

plaintiff."  8.  The  St.  Olaf,  36  L.  T.  30. 

Statute  of  LlmiUtioiis. — Consequent-  Of  Motion.— Where  the  defendant  has 
ly  the  interposition  of  the  statute  of  appeared  specially  to  make  a  motion 
limitations  as  a  defense  is  not  in  any  in  the  cause,  the  plaintiff  will  be  taxed 
case  sufficient  ground  for  allowing  a  the  costs  of  the  motion  on  discontia- 
discontinuance  without  costs.  House-  uance  unless  he  shows  that  the  mo- 
man  V.  Rosenfield,  18  Abb.  Pr.  (N.  Y.  tion  was  baseless.  Cole  i^.  McGarvey, 
Supreme  Ct.)  379.  6  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ci.) 

2.  Cohn  V.    Anathan,    16  Civ.  Pro.  305. 

Rep.  (N.  Y.  City  Ct.)  178.  4.  See   supra,  XII.   i,  b,  (2)  Where 

In  How  York,  under  Code  Civ.  Pro.,  Plaintiff  Relieved  of  Costs. 

§  423,  a  plaintiff  cannot  discontinue  5.  Bayles  r.  Husted,  40  Hun(N.  Y.) 

without  costs    where    "no  notice  of  376;  People  v.  Superior  Ct.,  19  Wend, 

personal  claim"  was  served  with  the  (N.  Y.)  100;  Lackey   v.  M'Donald,  i 

summons.    Wohltman  v,  Goff,  15  Civ.  Cai.  (N.  Y.)  116;  Pinfold  v.   Pinfold, 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  39.  i  W.  R.  60. 

Extra  Allowance, — Where  the  de-  Infancy  as  a  Defense. —Where  the  de- 
fendant has  interposed  a  counterclaim,  fense  of  infancy  is  set  up.  costs  will  be 
the  court  may  grant  the  defendant's  denied,  Young  v.  Bush,  36  How.  Pr. 
attorney  an' extra  allowance.  Tubbs  (N.  Y.  Supreme  Ct.)  241;  Van  Buren 
V.  Hall,  12  Abb.  Pr.  N.  S.  (N.  Y.  C.  v.  Fort.  4  Wend.  (N.  Y.)  209:  Buffing- 
Pi.)  237;  New  York  Hospital  Soc.  r.  ton  v.  Quackenboss,  s  Fla.  196;  Agar 
Coe.  15  Hun  (N.  Y.)  440.  See  further  r.  Tibbets,  56  Hun(N.  Y.)  275;  unless 
as  to  extra  allowance  on  discontinu-  the  plaintiff  proceeds  notwithstand- 
ance  article  Additional  Allowances,  ing,  St.  John  v.  Hart,  16  How.  Pr. 
vol.  I,  p.  228.  (N.  Y.  Supreme  Ct.)  192. 

No  Trial  />^•.— Where   a  case  had  Defendant  Joined  by  Mistake.— Where 

regularly   appeared   on   the  day  cal-  a  defendant  has  been  joined  as  a  party 

endar  of  the  court  and  its  trial  had  by    mistake,   costs    will    be    denied, 

been  adjourned  several  times  by  con-  Young   v.  Bush,  36  How.  Pr.  (N.  Y. 

sent  and  then  a  discontinuance  was  Supreme  Ct.)  241. 

granted,  it  was  held,  construing  Code  Bepeal   of   Statute. — Or    where   the 

Civ.  Pro.,  §§  3229,  3251,  that  the  de-  right  of  action  is  repealed  by  sutute 

fendant  was  not  entitled  to  tax  a  trial  after  the  action  is  brought.     Agar  v. 

fee.      Oelberman   v.    Rosenbaum,    15  Tibbets,  56  Hun  (N.  Y.)  275;  Cole  p. 

Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  Rose,  65  How.  Pr.  (N.  Y.  Marine  Ct.) 

389;  Sutphen  v.  Lash,  10  Hun  (N.  Y.)  520;  Seaman  r.  McReynolds,  65  How. 

120.  Pr.  (N.  Y.  Super.  Ct.^Szi. 
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3.  On  Vonsnit. — Upon  a  nonsuit  costs  must  always  be  awarded 
the  defendant  except  where  the  rule  is  modified  by  statute.* 

4.  EfTect  of  Nonpayment  of  Costs. — Until  costs  awarded  are  paid, 
the  action  is  not  terminated  *  and  judgment  of  discontinuance 
will  not  be  entered.'     If  the  costs  are  not  paid  or  properly  ten- 

Ho  Cause  of  Aetion. — Where  it  con-  tiff  on  condition  that  he  stipulate  and 

clusively    appears   that   the    plaintiff  pay  costs,  the  plaintiff  must  stipulate 

never  had  a  cause  of  action,  the  case  forthwith  in  order  to  avail  himself  of 

will   not  be   dismissed  without  costs  the  judgment.        Lown   v.   Roose,   6 

unless  the  plaintiff  also  shows  that  he  Cow.  (N.  Y.)  394. 

was  misled   by  appearances,  created  Bills  of  Costs  must  Be  Beady. — Where 

by  the  defendant,  into  bringing  the  ac-  the  plaintiff  offers   to   pay   the  costs 

tion.     Ludington   v.    Bell,   45    N.    Y.  forthwith  on  the  motion  and  defendant 

Super.  Ct.  513.  is  not  prepared  with  his  bills  of  costs. 

On  Asoovnt  of  Appellate  Court  Beoisioii.  the   plaintiff  will   not  be    nonsuited. 

— A  decision   by  an   appellate   court  Janeway  v,  Skerritt,  30  N.  J.  L.  97. 

since  the  suit  was  brought,  rendering  In    Georgia    the    provision    of    the 

a  further  prosecution  of  the  suit  use-  code  which  requires  a  plaintiff  against 

less,  will  not  justify  the  exemption  of  whom  a  nonsuit  has  been  granted  to 

the  plaintiff  from  costs.     Agar  v.  Tib-  pay  the  costs,  is  for  the  benefit  of  the 

bets,  56  Hun  (N.  Y.)  272.  oflfcers    and    not  of    the    defendant; 

Befendant  Confessedly  Liable. --A  dis-  and  if  the  defendant  desires  to  set  up 

continuance  without  costs  will  not  be  failure  to  pay  costs,  he  should  do  so  by 

allowed  merely  because  the  defendant  plea  in   abatement  at  the   first   term', 

is  confessedly  liable  for  the  demand  Stirk  v.  Central  R.,  etc.,  Co.,  79  Ga. 

in  suit.     Schildwachter  v.  New  York,  495. 

12  Misc.  Rep.  (N.  Y.  C.  PI.)  52.  FlaintiiT   an    Administrator.  —  If  an 

One  Codefendant  Only. — Upon  a  dis-  administrator  sues  in  his  own  right. 

continuance  affecting  only  a  single  co-  although  he  sue  as  administrator  or 

defendant  the  costs   will   include  all  for  a  conversion  after  his  intestate's 

costs  in  the  action  whether  awarded  death,  he  must  pay  costs  of  nonsuit, 

to  him  on  appeal  from  a  former  judg-  Ford  r.  Travis,  2  Brev.  (S.  Car.)  299. 

ment  or  otherwise.     Kent  v.  Popham,  2.  Buffington  7/.  Quackenboss,  5  Fla. 

6  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  196;  Cummins  v,  Bennett,  8  Paige  (N. 

336.  Y.)  79;   Kerr  v.  Davis,  7  Paige  (N.  Y.) 

Costs  Allowed    to  Eaeh   Befsndant.—  53;  State  v,  Florida  Cent.  R.  Co.,  15 

Where   the   separate   appearances  of  Fla.  726. 

several  defendants  are  necessary,  the  A  Xere  Liability  to  Pay  them  is  not 

costs  of  the  action  must,  on  discontin-  sufficient;  they  must  be  actually  paid 

uance,   be  allowed   to  each,  but  not  or  the  case  is  still  in  court.     Young  v. 

where  their  separate  appearances  are  Bush,  36  How.  Pr.  (N.  Y.  Supreme  Ct.) 

proper  but  not  necessary.     Hequem-  240;    Cummins  r.    Bennett,   8    Paige 

bourg  V.  Bookstaver,  54  Hun  (N.  Y.)  (N.  Y.)  79. 

88.  After  Kew  Trial  Granted. — And  so 

1.  Gatewood  v.  Leak,  99  N.Car.  363;  where  the  case  has  been  sent  back  for 

Purnell  v.   Vaughan,  80  N.  Car.   46;  a  new  trial,  the  plaintiff  will  not  be 

Lafoon  V.   Shearin,   95  N.   Car.    391:  allowed  to  discontinue  while  the  costs 

Bynum  V.  Powe,97N.  Car.  374;  Smith  are  in  dispute  and  unpaid.       North  r. 

V.  Sutts,  2  Johns.  (N.  Y.)  9;    Monnell  Sargeant,  14  Abb.  Pr.  (N.  Y.  Supreme 

V.  Weller,  2  Johns.  (N.  Y.)  8;  Dunbar  Ct.)  223. 

f.  Murphy,  11  La.  Ann.  713;  State  v.  Bar  to  Seeond  Bait. — And  the  defend - 

Rost,  48  La.   Ann.  455:    Cameron  v.  ant  may  plead  the  pendency  of  the  suit 

Reynolds,  Cowp.   403;    Wilkinson   v,  as  a  bar  to  a  second  suit.   Cummins  v. 

Allot,  Cowp.  366.  Bennett.  8  Paige  (N.  Y.)  79;  Murray 

J^uyVsso. — Where  the  court  nonsuits  v.  Shad  well,  17  Ves.  Jr.  353. 

the  plaintiff  upon  a  jury  trial  it  may  8.  Buffington    v.     Quackenboss,    5 

order  the  plaintiff  to  pay  the  jury  fees.  Fla.  196. 

Fairchild  v.  King,  102  Cal.  320.  Order  a  Knllity. — The  order  discon- 

Cmditional  Ordor.  — Where  a  judg-  tinning  the  action  is  a  nullity  until  the 

ment  of  nonsuit  is  allowed  the  plain-  costs  therein  awarded  are  paid.     Slo- 
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dered,  the  defendant  may  proceed  in  the  case,*  or  he  may  recover 
the  costs  by  judgment,* 

Stay  of  Frooaedingt. — At  law  the  court  will  grant  a  stay  of  proceed- 
ings in  a  second  action  brought  for  the  same  cause,  until  the 
judgment  for  costs  obtained  upon  a  nonsuit  in  a  former  action  is 
paid.  In  equitable  actions,  however,  a  different  rule  prevails.* 
The  court  will  recognize  a  reasonable  excuse  for  the  nonpayment 
of  costs,  and  allow  the  second  suit  to  proceed  although  they  are 
not  paid.'* 

6.  Costs  on  Denial  of  Motion. — Where  the  motion  is  denied,  costs 
may  be  imposed  on  the  defendant.* 

Xin.  Effect  of  Tebkination  of  the  Suit— 1.  General  Knlesnd 
Its  Extent. — A  dismissal,  discontinuance,  or  nonsuit  in  a  legal 
proceeding  without  a  trial  upon  the  merits,  operates  as  a  final 


comb  V.  Thatcher,  20  Mich.  52;  Mor- 
rison V,  Ide,  4  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  304;  Huntington  v.  Fork- 
son,  7  Hin  (N.  Y.)  195:  White  v.  Smith, 

4  HiU  (N.  Y.)  166;  Carpenticr  «/.  Wil- 
son, 14  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  loi;  AveriU  v,  Patterson,  10  N. 
Y.  500;  Smith  V.  White.  7  Hill  (N.  Y.) 
520;  James  t/.  Delavan,  7  Wend.  (N. 
Y.  511;  M'Kenster  r.  Van  Zandt,  i 
Wend.  (N.  Y.)i3. 

1.  Young  V.  Bush,  36  How.  Pr.  (N. 
Y.  Supreme  Ct.)  240;  Harden  v.  Har- 
dick,  2  HiU  (N.  Y.)  384;  M'Kenster  v. 
Van  Zandt,  i  Wend.  (N.  Y.)  13;  Leon- 
ard V.  Slaughter,  10  Johns.  (N.  Y.)  367. 

2.  Smith  V.  White.  7  HHl  (N.  Y.) 
520.  Compare  Hicks  v.  Brennan,  10 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  420. 

A  Xotion  is  not  appropriate.  Leon- 
ard V,    Slaughter,  10  Johns.  (N.   Y.) 

367. 

In  Florida  it  is  said  that  where  the 
costs  are  not  paid,  the  remedy  of  the 
defendant  is  by  motion  in  the  court 
below  to  set  aside  the  discontinuance 
on  the  refusal  of  the  plaintiff  to  com- 
ply with  the  terms  of  the  order  or  rule 
of  court.     Buffington  v,  Quackenboss, 

5  Fla.  196. 

Demand. — But  the  plaintiff  is  not  in 
default  until  the  defendant  has  had 
his  costs  adjusted  and  made  demand 
therefor.  People  v.  Tweed,  63  N.  Y. 
202. 

Eleetion  to  Frooeod.— A  plaintiff  who 
has  obtained  leave  to  discontinue  on 
payment  of  costs  may  elect  to  refuse 
the  terms  offered  and  continue  the 
action.  New  York  Hospital  Soc.  v. 
Coe,  15  Hun  (N.  Y.)  440. 

8.  Union  Pac.  R.  Co.  v.  Mertes,  35 
Neb.  207. 


4.  Massachusetts. — Bridge  «.   Sum- 
ner, I  Pick.  (Mass.)  371. 

Nebraska. — Union  Pac.  R.  Co.  r. 
Mertes,  35  Neb.  207. 

New  York.— Sl^hh'ins  v.  Grant.  19 
Johns.  (N.  Y.)  196;  Cuylerr.  Vander- 
wcrk,  I  Johns.  Cas.  (N,  Y.)  247;  Jack- 
son V,  Edwards,  i  Cow.  (N.  Y.)  13S. 
Jackson  v.  Carpenter,  3  Cow.  (N.  Y.) 
22;  Perkins  v.  Hinman,  iq  Johns.{N. 
Y.)  237;  Ripley  v.  Benedict  4  Cow. 
(N.  Y.)  19;  Taylor  v.  Vandervoort,  9 
Wend.  (N.  Y.)449;  Kentish  v.  Tatham, 
6  HilKN.  Y.)  372;  Exp.  Stone.  3  Cow. 
(N.  Y.)  380;  Barrett  v.  Forrester,  i 
Johns.  Cas.  (N.  Y.)  247. 

Pennsylvania. — Flemming  »,  Penn- 
sylvania Ins.  Co.,  4  Pa.  St.  475. 

Rhode  Island. — Robinson  v.  Mer- 
chants*, etc.,  Transp.  Co..  16  R.  L217. 

fVisconsin. — Mcintosh  v.  Hoben.  11 
Wis.  400;  Felt  V.  Amidon.  48  Wis.  66. 

United  States. — Buckles  v,  Chicago, 
etc.,  R.  Co..  47  Fed.  Rep.  424. 

England.  —  Melchart  v.  Halsey.  3 
Wils.  149;  Biron*s  Case,  i  Vent.  100: 
Weston  V.  Withers,  2  T.  R.  511. 

Conttmotioii  of  Statute.— A  sututc 
providing  that  a  subsequent  suit  for 
the  same  cause  of  action  shall  be 
stayed  unless  the  costs  of  oonsoit 
taken  in  the  first  suit  are  paid,  will  be 
liberally  construed  in  the  defendanc'> 
behalf.  The  statutory  requirement 
applies  although  a  new  and  addiuonal 
cause  of  action  is  embraced  in  the 
second  writ.     Smith  v.  Allen,  79  Me. 

536. 

6.  Ingle  V.  Partridge,  33  Beav.  2S7; 
Partington  v.  Baillie,  5  Sim.  667, 
where  the  defendant  knew,  oronght 
to  have  known,  that  the  motion  conld 
not  succeed. 
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determination  of  the  suit  and  carries  the  entire  cause  out  of  court 
and  all  the  parties  to  the  original  proceedings.^  The  rule  applies 
alike  to  dismissals  either  at  law  or  in  equity,'  and  to  discontinu- 
ances and  nonsuits,^  at  least  where  the  statute  of  limitations  is 
pleaded  in  defense,^  and  although  no  formal  judgment  of  nonsuit 
was  entered,^  and  whether  the  discontinuance  be  in  a  civil  or  a 
criminal  case,®  or  upon  the  merits  or  without  prejudice  to  the 
plaintiff's  right  to  bring  a  new  action.'^ 

SalMeqiieiit  Proeeedingi. — Accordingly  it  carries  out  of  court  all  sub- 
sequent proceedings  based  upon   the   original   action,®  and  de- 

1.  Harris    v.    Hines,    59    Ga.  427;  suit  in  an  action  of  ejectment  consti- 

Brooks  V.  Cutler,  18  Iowa  433.  tutes  no  color  of  title  in  the  defend- 

Cutody  of  diildren.— The  dismissal  ant.  Hickman  v.  Link,  97  Mo.  482. 
of  a  petition  for  divorce  asking  the  4.  Hickman  r.  Link,  97  Mo.  482. 
custody  of  children  leaves  the  parties  In  Asrignmiint  Frooeadingi  the  en- 
standing  as  if  no  suit  had  been  try  of  an  order  of  discontinuance 
brought,  and  the  custody  of  the  chil-  divests  the  assignee  of  his  title  and 
dren  rests  ordinarily  with  the  father,  terminates  the  trust  created  by  the 
King  V,  King,  42  Mo.  App.  454.  assignment.     Warren  v.  Howe,  44  111. 

8.  Harris    v,    Hines,  59    Ga.    427;  App.  157. 

Karr  v.  Burns,  i  Kan.  App.  232.  DiseontiiiiuuLoe  of  a  Writ  of  Eiror  does 

Bight   in    Dofsndant. — Such    a    dis-  not  vacate  the  judgment  upon  which 

missal  does  not  admit  the  existence  of  it  is  sued  out.  Cummerford  v,  Paulus, 

any  right  whatever  in  the  defendant.  66  Mich.  648. 

Van  Vleit  v.  Olin,  i  Nev.  495.  6.  Mexico  v,   Geiger,  53  Mo.  App. 

Lit  Pendens. — A  dismissal  of  the  suit  440. 

terminates  the  lis  pendens  created  in  6.  State  v.  Main,  31  Conn.  572. 

the  cause  by  filing  the  abstract  of  an  7.  Mitchell  v.  Sullivan,  30  Kan.  231. 

attachment.     Davis   v.    Hall,   90  Mo.  Without  Ftejodioo. — It  was  said  in  an 

659.  injunction  case  :  "While  the  dismissal 

Of  Bill  to   Bedeem  Xortgage. — The  of  the  case  without  prejudice  does  not 

dismissal,   without   reservation,   of  a  preclude  a  plaintiff  from  bringing   a 

bill  to  redeem  a  mortgage  for  nonpay-  new  action,  the  dismissal  ends  and  dis- 

ment  of  the  money  within   the  time  poses  of   the  order  of  injunction  al- 

limited,  effects  a  foreclosure  and  con-  lowed  at  the  commencement  thereof, 

eludes  all  rights.     Wilcox  v.  Balger,  6  or  granted  during  the  litigation,  as  the 

Ohio  406.  order  cannot  be  revived  or  renewed  at 

Deeiee  of  Surrender  of  Promifee. — So  the  mere  will  of  the  plaintiff.     If  the 

where  a  party  brought  his  bill  in  chan-  plaintiff  brings  a  new  action  and  seeks 

cerv  to  enjoin  the  prosecution  of  an  to  restrain  the  commission  or  continu- 

action  of  ejectment  which   had  been  ance  of  some  act,  the  commission  or 

commenced  against  him,  and  the  de-  continuance  of  which  during  the  liti- 

fendant  only  answered  the  bill,  with-  gation  will,  as  he  alleges,  produce  in- 

out  filing  a  cross  bill,  it  was  held  to  jury  to  him,  he  must  make  a  showing 

be  error,  on  dismissing   the  original  de  novo  for  any  new  temporary  injunc- 

bill,  to  decree  that    the  complainant  tion  or  restraining  order."  Mitchell  v, 

should  surrender  the  premises  to  the  Sullivan,  30  Kan.  233. 

defendant.      Stone   v,  Smoot,    39  111.  8.  Elston  v.  Drake,  5  Blackf.  (Ind.) 

409.  540;  Ringgold   V.   Emory,  i  Md.  348; 

8.  Bertschy  V.  McLeod,  32Wis.  205;  Cartmell    v,    McClaren,    K2     Heisk. 

Sute  V,  Main,  31  Conn.  572;  Fosters.  (Tenn.)  41. 

Atkison,  i  Litt.  (Ky.>  215.  In  Loeb  r.  Willis,  100  N.  Y.  235,  the 

IHaAArges WitneeMs. — A  nonsuit  ef-  court  said:    "By  the  discontinuance 

fects  the  discharge  of  the  witnesses  in  of  an  action  the  further  proceedings  in 

attendance  although  set  aside  at  the  the  action  are  arrested  not  only,  but 

same    term.      Cochran    v.   Brown,   i  what   has  been  done  therein  is  also 

Humph.  (Tenn.)  329.  annulled,  so  that  the  action  is  as  if  it 

Ib  JQeetBMit.— a  judgment  of  non-  never  had  been.     If  a  suit  be  discon- 
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prives  the  court  of  all  jurisdiction  to  act  further  in  the  cause/ 
except  to  render  a  judgment  or  decree  for  costs,*  or  to  make  such 
orders  or  decrees  in  the  cause  as  may  be  necessary  to  effectuate 
the  judgment  terminating  the  cause,'  unless  jurisdiction  is  shown 

tinued  at  any  stage,  or  the  judgment  An  Auftnded  Complaint  cannot  be 
rendered  therein  be  set  aside,  or  va-  filed  after  dismissal  of  the  original 
cated,  or  reversed,  then  the  adjudica-  complaint  uhtil  the  judgment  of  dis- 
tion  therein  concludes  no  one  and  it  is  ' 
not  an  estoppel  or  bar  in  any  sense." 

A  Snbaoqnent  Ordar  of  Dimisial  of 
such  proceedings  is  therefore  im- 
providently  made  and  will  not  support 
an  appeal,  Ringgold  v.  Emory,  i  Md. 
350,  and  does  not  prolong  the  time  for 
taking  an  appeal,  Guyer  v,  Wilson, 
139  111.  398. 

In  the  Maryland  case  first  cited  the 
court  said:  '*  The  whole  case  having 
thus  been  disposed  of  and  at  an  end, 


missal  is  vacated  or  set  aside.  Gree- 
ley V,  Winsor,  3  S.  Dak.  138. 

SabMqnent  Motion  to  DimiiM.— Where 
a  bill  is  dismissed  for  one  cause,  a 
subsequent  motion  to  dismiss  made  by 
the  defendant  for  another  cause  can- 
not be  sustained.  Fuller  v.  Mon- 
tague, 53  Fed.  Rep.  206. 

A  Xotion  to  Divide  an  Aetion  comes 
too  late  where  made  in  a  superior 
court  after  an  affirmance  of  a  judg- 
ment  by  the   clerk  sustaining  a  de> 


it  is  manifest  that  any  subsequent  or-    murrer  for  misjoinder  and  dismissing 


der  in  the  premises  would  have  been 
irregular  and  inoperative  unless  based 
upon  some  new  formal  proceeding 
instituted  to  revive  the  defunct  case, 
which  it  is  not  pretended  was  done  in 
this  instance." 


the  action.  Langston  v.  Weil,  116  N. 
Car.  205. 

8.  Sharpe  v.  Allen,  11  Lea  (Tenn.) 
522:  Stone  V.  Smoot,  39  111.  409. 

Xotion  for  Coet8.~-The  court  cannot 
entertain  a  motion  for  apportionment 


1.  Whatley  v,   Slaton,  36  Ga.  653;    of  costs  after  an  action  has  beendis- 


Morgan  v.  Campbell,  54  111.  App.  242; 
Brooks  V.  Cutter,  18  Iowa  433;  Will- 
iamson V.  Williamson,  i  Mete.  (Ky.) 
303;  American  Burial  Case  Co.  v. 
Shaughnessy,  59  Miss.  398;  Crawford 
V.  Cheney,  12  Vi.  567. 

**  By  the  order  dismissing  the  cause 
the  parties  were  out  of  court,  juris- 
diction of  the  court  over  them  was 
gone,  and  they  stood  as  they  were  be- 
fore the  suit  was  commenced.'*  Mor- 
gan V.  Campbell.  54  111.  App.  244. 

Xaitor't  Beport  Snbaeqnontly  Filed. — 
Where  a  case  was  referred  to  a  mas- 
ter, and  the  plaintiff,  having  failed  to 
appear  on  the  day  of  trial,  dismissed 
the  case  on  the  following  day,  the  fil- 
ing of  the  report  thereafter  and  judg- 
ment thereon  were  held  to  be  nullities. 
Miller  v.  Mans,  28  Ind.  194. 

AUowanoe  of  Counsel  Peat. — The  court 
cannot  hear  and  grant  a  motion,  made 
after  dismissal  of  the  action,  for  the 
allowance  of  counsel  fees  and  ex- 
penses, to  enable  a  wife  to  prosecute 
an  action  for  divorce.  Wagner  v. 
Wagner,  34  Minn.  441. 


missed  and  judgment  for  costs  thereon 
given.  Williamson  v.  Williamson,  i 
Mete.  (Ky.)  303. 

Judgment  on  Bond  after  IMndMsL— 
Where  in  a  sequestration  suit  three 
parties  were  alleged  as  claiming  the 
property  sequestered  and  seized  for 
the  purpose  of  foreclosure  against 
their  vendor,  and  the  plaintiff  dis- 
missed as  to  two  of  them  on  the  trial, 
it  was  held  that  until  they  were 
brought  into  court  again  the  conn 
had  no  power  to  render  a  judgment 
against  them  as  principals  on  the  joint 
replevy  bond.  Watts  v.  Oversireei, 
78  Tex.  571. 

Statement  of  Belinae. — The  dismissal 
of  the  defendant's  statement  of  de- 
fense does  not  divest  a  foreign  conrt 
of  jurisdiction  of  a  defendant  obtained 
by  his  appearance  in  the  action.  Fer- 
guson  V,  Oliver,  99  Mich.  161. 

8.  Greeley  v,  Winsor,  3  S.  Dak.  13S; 
Sharpe  v.  Allen,  11.  Lea  (Tenn.)  532: 
Costello  V.  Hunt,  2  Jones  784. 

Disposing  of  Fnnda,  £te. — An  order 
may  be  made  respecting  the  disposi- 


Cannot  be  Betained  by  Beserration. —  tion  of  money  within  the  jurisdicuon 
The  court  cannot  retain  jurisdiction  to  of  the  court.  Black  v.  Creighton, 
make  a  further  order  in  the  cause  by    2  Moll.  557. 


an  express  reservation,  in  its  order  of 
dismissal,  of  a  party's  right  to  make 
such  application.  Wagner  v.  Wagner, 
34  Minn.  441. 


The  court  has  jurisdiction  to  order 
the  property  or  fund  in  controversy  to 
be  transferred  to  a  substituted  defead- 
ant  on  granting  a  motion  made  by 
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by  the  record  to  have  .been  properly  retained.* 

AspUMtion  of  the  Bnlo. — A  supplemental  bill  cannot  properly  be 
filed  after  the  dismissal  of  the  original  bill,^  nor  an  affirmative 
decree  be  rendered  for  the  defendant  who  has  not  filed  a  cross 
bill,'  nor  leave  to  amend  be  given  and  the  cause  continued,^  nor 
a  motion  to  transfer  the  cause  be  allowed,*  nor  instructions  be 
given  to  the  administrator  of  an  estate,*  nor  a  judgment  by 
default  be  taken. against  the  defendant  while  a  nonsuit  stands.'' 

2.  Effect  on  Eight  to  Sue  Bond — injnnotion  Bond. — The  dismissal  or 
discontinuance  dissolves  an  injunction  issued  in  the  cause,^  and 
is  a  determination  that  the  complainant  was  not  entitled  thereto.^ 
Accordingly  the  court  may,  upon  motion,  assess  damages  on  an 
injunction  bond*®  except  where  thecause  was  voluntarily  discon- 
tinued by  the  plaintiff,"  in  which  case  a  suit  on  the  injunction 
bond  or  undertaking  cannot  be  brought  by  the  defendant  **  un- 


him  to  dismiss  the  action.     Hooper  v, 
Balcb,  31  Minn.  276. 

BoImm  of  Propcorty. — In  an  attach- 
ment case  the  court  may,  upon  dismis- 
sal of  the  action,  make  the  necessary 
order  for  release  of  the  property  at- 
tached.   Keator  v.  Glaspie,  44  Minn. 

448. 

Order  Affecting  Beoeiverthip.  —  The 
court  may,  after  dismissal  of  a  bill 
filed  by  a  purchaser  against  a  vendor, 
order  that  the  receiver  shall  pass  his 
accounts  and  pay  the  balance  to  the 
defendant.    Pitt  v.  Bonner,  5  Sim.  577. 

1.  Woodruff  V.  Matheney,  55  111. 
App.  350;  Morgan  v.  Campbell,  54  111. 
App.  245;  Goodrich  v.  Huntington,  11 
III.  646;  Foster  v.  Atkison,  i  Litt. 
(Ky.)2i5. 

Waiver. — The  defendant  may  subse- 
quently appear  and  make  defense  and 
thus  waive  the  effect  of  dismissal. 
Pollard  V.  Huston,  7  Lea  (Tenn.)  689. 

2.  Burke  v.  Smith,  15  111.  158;  Lau- 
XojxT  V.  Holcombe,  11  Sim.  71. 

Where  Leave  is  linprovideiitl j  Granted 
to  file  such  supplemental  bill  after 
dismissal  of  the  original,  it  is  properly 
dismissed.  Burke  v.  Smith,  15  III. 
158. 

8.  Vroman  v,  Thompson,  51  Mich. 
452. 

4.  Elston  V,  Drake,  5  Blackf.  (Ind.) 
540;  Price  V.  Taylor,  2i  Md.  356. 

6.  Greer  v»  Baughman,  13  Md.  257. 

6.  Whatley  v.  Slaton,  36  Ga.  653. 

7.  KeUy  v,  Hogan,  16  Mo.  215. 
Yaeation    of    Judgment. — A    nonsuit 

taken  by  the  plaintiff  on  trial  of  the 
issue  after  judgment  confessed  if 
opened  and  left  to  stand  for  security, 
operates  to  vacate  the  judgment  by 
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confession.      Gordon   v.    Goodell,   34 
111.  429. 

8.  Hope  V,  Acker,  7  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  308:  Hoyt  v.  Carter,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  140; 
Coleman  v.  Columbia,  etc.,  R.  Co.,  8 
Wash.  227:  Leonard  v,  Kleinpetre,  7 
La.  Ann.  44'.  See  also  Billingslea  v. 
Gilbert,  i  Bland  (Md.)  566. 

9.  Kimball  v,  Alcorn,  45  Miss.  149. 

10.  Campbells.  Carroll,  35  Mo.  App. 
640;  Loehner  v.  Hill.  19  Mo.  App. 
141. 

Suit  on  iDjunetion  Bond. — It  deter- 
mines, therefore,  the  right  of  the  de- 
fendant to  sue  on  the  undertaking 
given  on  the  issuing  of  a  temporary 
injunction  as  effectually  as  a  final 
judgment  on  a  trial.  Brown  v  Galena 
Min.,  etc.,  Co.,  32  Kan.  528;  Mitchell 
V.  Sullivan,  30  Kan    231. 

11.  Sweetzer  V.Smith  (Supreme  Ct.), 
27  N.  Y.  .St.  Rep.  628;  Johnson  v.  EI- 
wood,  82  N.  Y.  362;  Palmer  v.  Foley, 
71  N.  Y.  106. 

Pailure  to  Proceed.— An  order  to  dis- 
continue the  action  on  the  ground  of 
the  plaintiff's  failure  to  proceed  as  re- 
quired by  a  prior  order,  is  not  a  final 
decision  that  the  plaintiff  is  not  enti- 
tled to  his  injunction.  Johnson  v.  El- 
wood,  82  N.  Y.  362. 

12.  Sweetzer  2^. Smith  (Supreme  Ct.), 
27  N.  Y.  St.  Rep.  628. 

Determination  ihoold  be  Embodied  in 
Order. — Where  the  defendants  have 
been  put  to  expenses  and  charges  by 
the  proceeding  for  an  injunction,  the 
order  of  discontinuance  should  include 
an  order  deciding  that  the  plaintiffs 
were  not  entitled  to  the  injunction  and 
appointing  a  referee  to  ascertain  the 
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less  the  court  by  some  act,  as  by  a  dissolution  on  the  hearing, 
has  substantially  decided  that  the  injunction  ought  not  to  be 
granted  ^  but  a  reference  may  be  had  to  ascertain  the  amount  of 
damages.* 

Bond  to  ProMoate  to  Effiwt. — A  dismissal  constitutes  a  breach  of  the 
condition  of  a  bond  given  in  the  suit  to  prosecute  it  to  effect,  and 
the  obligee  may  bring  an  action  thereon  for  the  recovery  of  full 
damages.' 

Attaehmont  Bond. — On  vacation  of  an  attachment  and  dismissal  of 
an  action  the  defendant  has  a  right  of  action  against  the  sureties 
on  the  attachment  bond  or  undertaking.* 

3.  Hnlliflcation  of  Orders. — The  dismissal  nullifies  orders  made  in 
the  cause,  or  those  at  least  which  are  interlocutory  and  unexe- 
cuted.* 


defendant's  damages.  Sweetzer  v. 
Smith  (Supreme  Ct.),  27  N.  Y.  St. 
Rep.  628. 

1.  Parker  v.  Commercial  Telegram 
Co.  (Supreme  Ct.),  3  N.  Y.  St.  Rep. 
174;  Carpenter  v.  Wright.  4  Bosw.  (N. 
Y.)  655;  Taaks  v.  Schmidt,  19  How. 
Pr.  (N.  Y.  Supreme  Ct.)  413;  Pacific 
Mail  Steamship  Co.  v.*Leuling,  7  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  37;  Methodist 
Churches  v.  Barker,  18  N.  Y.  463. 
Compare  Cunningham  v.  White,  45 
How.  Pr.  (N.  Y.  Super.  Ct.)486;  Pal- 
mer f.  Foley,  71  N.  Y.  106. 

8.  Parker  v.  Commercial  Telegram 
Co.  (Supreme  Ct.),  3  N.  Y.  St.  Rep. 
174;  Carpenters;.  Wright,  4  Bosw.  (N. 

Y.)655. 
Biitrj  of  Judgment  Vot  Condition  Preoe- 

dont. — And  the  entry  of  the  judgment 
for  discontinuance  and  costs  is  not  re- 
quired in  order  to  entitle  the  defend- 
ant to  an  order  of  reference  to  ascer- 
tain the  damages  sustained  by  them 
in  consequence  of  the  issue  of  the  in- 
junction. Pacific  Mail  Steamship  Co. 
V.  Leuling,  7  Abb.  Pr.  N.  S.  (N.  Y.  C. 
I*I>)  37;  Goodrich  v.  Huntington,  11 
111.  646. 

An  Amondmont  to  a  Pleading  in  the 
action  cannot  be  allowed  after  the  suit 
is  dismissed.  Hart  v.  Bowie,  34  La. 
Ann.  323. 

Bringing  in  Fartioi  after  the  Term. — 
After  the  expiration  of  the  term  at 
which  the  cause  was  dismissed  the 
parties  cannot  be  brought  in  except 
by  new  process,  even  to  correct  a  mis- 
take. Coleman  v.  Harrison  Circuit 
Ct..  Hard.  (Ky.)  179. 

8.  Berghoff  v,  Heckwolf,  26  Mo. 
511;  Parrott  v.  Scott,  6  Mont.  340; 
Neweomen  v.  Coulson,  7  Ch.  Div. 
764. 


Diioharge  of  Surety. — A  ToIoDtary 
dismissal  of  a  suit  leaves  the  rights  of 
the  parties  unimpaired.  It  does  ao( 
have  the  effect  of  discharging  the 
surety  on  a  forthcoming  bond.  Suie 
V,  Rost.  48  La.  Ann.  .455. 

4.  Risk  V,  Uffelman,  6  Misc.  Rep. 
(N.  Y.  City  Ct.)  216,  7  Misc.  Rcp.(N 
Y.  C.  PI.)  133. 

Bond  by  Claimant. — And  so  upon  dis- 
missal of  attachment  proceedings  in 
intervention  without  a  trial  on  ifac 
merits,  the  attaching  creditor  for 
whom  a  judgment  of  costs  was  ren- 
dered can  sue  on  the  bond  unless  the 
property  is  handed  over  to  him  by  the 
claimant.  Wallace  r.  Terry  (Tei. 
App.  1889).  15  S.  W.  Rep.  35. 

6.  Scherff  9.  Missouri  Pac.  R.  Co.. 
81  Tex.  471 ;  Jenkins  f.  Bell,  2  Rich. 
Eq.  (S.  Car.)  144;  In  fe  Fanoiog.  40 
Minn.  4. 

An  <Mer  Sustaining  a  Denianr  to 
plaintiff's  petition  is  abrogated  by  dis- 
missal. Scherff  v.  Missouri  Pftc.  R- 
Co..  81  Tex.  471. 

Temporary  Alimony.— The  dismissal 
of  a  bill  for  divorce  deprives  the  trial 
court  of  the  power  to  enforce  an  order 
issued  in  the  cause  for  temporary  ali- 
mony. Persons  v.  Persons,  7  Humph. 
(Tenn.)  183. 

Bailpieee. — But  the  dismissal  of  bai. 
process  and  bail  sued  out  does  00; 
effect  the  dismissal  of  the  suit  opoo 
which  it  was  grafted.  Walker  r. 
Scott,  29  Ga.  392. 

In  Attaehment  Case.— A  judgneoiot 
dismissal  for  lack  of  prosecution  inao 
attachment  case  operates  to  dissolTt 
an  attachment  although  the  case  be 
reinstated  and  the  parties  appear  aa^ 
proceed  to  a  trial.  O'Connor  v.  Blake. 
29  Cal.  313. 
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4.  Beleaae  of  Funds. — Funds  in  the  hands  of  the  court  are  re- 
leased by  a  dismissal;  and  where  they  are  assigned  by  the 
debtor  to  another  before  they  are  attached  by  the  plaintiff  in  a 
new  action,  they  are  gone  from  the  plaintiff's  control.* 

5.  Bffeet  of  DismisMl  of  Levy. — The  dismissal  of  a  levy  on  a 
senior^,  fa.  which  leaves  the  property  in  the  possession  of  the 
defendant  is  not  a  satisfaction  of  the  judgment  '  and  does  not 
postpone  the  lien  of  the  execution  or  judgment  to  junior  liens.* 

8.  In  Keplevin. — In  an  action  of  replevin  either  party  is  entitled 
to  have  the  right  to  the  possession  of  the  property  determined  ;  * 
and  a  dismissal  or  nonsuit  on  motion  of  one  party  will  not  deprive 
the  other  of  that  right.* 

A  Yoluntary  Binniaaal  of  his  proceeding  by  the  plaintiff  admits  the 
defendant's  right  to  recover ;  •  and  the  latter  may  take  further 
proceedings  to  obtain  a  return  of  the  property,  ^  and  may,  not- 
withstanding dismissal,  have  the  property  awarded  to  him  together 
with  a  judgment  for  costs  on  sufficient  proof  of  ownership.® 

1.  Tootle  V.  Cahn,  52  Kan.  73.  edy.     Casper  v,  Kent   Circuit  Judge, 

8.  Ryan  v.  Lieber,  30  Ga.  439.  45  Mich.  251. 

The  mere  dfsmissal  of  a  levy  under  6.  Moore  v,    Herron.  17   Neb.  697; 

an  attachment  does  not  carry  the  case  Branch  v.  Branch,  5  Fla.  447. 

out  of  court  where  a  statute  provides  6.  Crist   v,    Francis,    50   Iowa   257; 

that  the  dismissal  of  an  attachment  Wilkins  v.  Treynor,  14  Iowa  391. 

shall  not  preclude  the  plaintiff  from  The    Veoessary    ImpUoation    is     the 

proceeding  to  final  judgment  on  the  abandonment  of  the   plaintifif's  claim 

declaration  filed.     Hodnett  v.  Stone,  and  the  surrender  of  the  property  to 

93  Ga.  645.  the  defendant.     Rosenberg    v.  Flack 

3.  Ryan  V.  Lieber,  30  Ga.  439.  (Supreme    Ct,),   32    N.   Y.    St.    Rep. 
Effect  on  Surety.-- The  dismissal  of  a  449. 

levy  made  on  realty  of  the  principal  7.  Branch  v.  Branch,  5  Fla.  447. 

by  the  plaintiff  in  a  Ji.  fa,  does  not  A  Xandamos  will  be  awarded  to  com- 

prcjndice  the  surety  to  the  fi.  fa.,  and  pel  a  justice  who  has  dismissed  a  writ 

therefore    does    not    discharge    him.  of  replevin  to  receive  evidence  of  the 

Wyley  v,  Stanford,  22  Ga.  385.  value  of  the    property    if    return    is 

4.  Moore  v,  Herron,   17    Neb.  697;  waived.     La  Barr  v.  Osborn,  38  Mich. 
Branch  v.  Branch,  5  Fla.  447.  313. 

lUieontiiiiiaiioe. — In  replevin  the  ef-  Answer  Filed  after  BismiBsal.— Where 

feet   of  a  discontinuance  is   a  judg-  defendant   files  an  answer  after  dis- 

ment  for  the  return  of  the  property  missal,  claiming  other  and  further  re- 

replevied.     Seaboard,  etc..  R.   Co.  v,  lief,  the  plaintiff  should  be  allowed  to 

Ward,  18  Barb.  (N.  Y.)  595;  Wilson  v,  plead  thereto  and  introduce  evidence 

Wheeler,  6  How.  Pr.  (N.  Y.  Supreme  upon  the  issues  thus  raised.     Crist  v. 

Ct.)  51.  Francis,    50    Iowa    257;    Harman    v, 

JHiminal. — The  dismissal  of  a  writ  Goodrich,  i  Greene  (Iowa)  13. 

of  replevin  amounts  in  legal  effect  to  8.  Gould   v.   Scannell,  13  Cal.  430; 

a  nonsuit.  Stall  r.  Diamond,  37  Mich.  Dahler  v,  Steele,  i  Mont.  206. 

429-.     .  Cross  Jndcpnent.— Such  an  award  of 

OiimiMal  by  Stipnlation. — A  stipula-  property  to  the  defendant  is  a  cross 

tion   for  dismissal  without  judgment  judgment,   and    must    be    based    on 

and  without  prejudice  of  a  suit  in  re-  proper    allegations     relative    to    the 

plevin  for  property  taken  under  a  chat-  change  of  possession.    Gould  v.  Scan- 

tel  mortgage,  leaves  the   property  in  nell,  13  Cal.  430. 

the   mortgagor's   hands,  releases  the  Appeal. — Error  cannot   be  assigned 

sureties  on  the  replevin  bond,  and,  if  upon  the  order  of  dismissal  until  after 

the  property  is  beyond  reach,  leaves  final  judgment  in   the  case.     Branch 

the  mortgagee  without  adequate  rem-  v.  Branch.  5  Fla.  447. 

9^3  Volume  VI. 


Sfftel  of  TeminAlioB 


I?/SM/SSAL. 


oftkiMt. 


7.  In  Foreign  Attaohment. — Garnishees  are  discharged  as  a  legal 
consequence  by  a  dismissal  of  a  suit  against  a  defendant  on 
quashing  a  summons.^ 

8.  In  Criminal  Caaat. — A  dismissal  of  a  criminal  case  after  a  trial 
has  been  entered  upon  operates  as  an  acquittal.* 

9.  Effect  on  Defendant's  Pleadings  — la  General. — Dismissal,  discon- 
tinuance, or  nonsuit  carries  out  of  court  an  answer  or  other 
pleading  of  the  defendant  responsive  to  the  plaintiff's  pleading,' 
and  no  relief  can  be  granted  thereon.* 

Dismissal  of  a  bill  in  equity  carries  with  it  a  cross  bill  depend- 
ent upon  it.* 

Pleedingi  SeeUng  Belief. — But  where  the  pleadings  set  up  an  in- 
dependent cause  of  action  by  way  of  counterclaim,  etc.,  it  will  be 
retained  although  the  original  proceeding  is  dismissed.®     So  a 


1.  Haase  v.  Corbin,  2  Mont.  409. 

a.  State  V,  Calendine,  8  Iowa  288. 

AetioB  fer  Malioiona  Preeeention. — A 
dismissal  of  a  criminal  prosecution  is 
a  sufficient  termination  to  support  an 
action  for  malicious  prosecution  un- 
less the  prosecution  has  been  com- 
menced again.  Schippel  v,  Norton, 
38  Kan.  567;  Fay  ».  O'Neill.  36  N.  Y. 
11;  Burhans  f.  Sanford,  19  Wend.(N. 
Y.)  417;  Secor  v,  Babcock,  2  Johns. 
(N.  Y.)  203;  Chapman  v.  Woods,  6 
Blackf.  (Ind.)  504;  Hays  v.  Blizzard, 
30  Ind.  457. 

Dismissal  of  Proeeontioii  after  Jndg- 
ment.  —  After  judgment  imposing  a 
fine  in  favor  of  the  commonwealth 
and  after  quashing  execution,  an  or- 
der made  dismissing  '*  the  prosecu- 
tion/* and  continuances  of  *'  the  prose- 
cution *'  from  term  to  term,  are  proper, 
but  do  not  affect  the  judgment  ren- 
dered.    Com.  V,  Miller,  6  Dana  (Ky.) 

315. 

8.  McConnel  v.  Smith,  23  111.  617; 
Worrell  v.  Wade,  17  Iowa  97;  Spear- 
ing V.  Chambers,  25  Iowa  lOo;  Geenia 
V.  Keah,  66  Barb.  (N.  Y.)  245;  Rag- 
land  V.  Broadnax,  29  Gratt.  (Va.)  401; 
Piedmont,  etc.,  L.  Ins.  v,  Maury,  75 
Va.  509. 

4.  McConnel  v.  Smith,  23  111.  617. 

5.  See  article  Cross  Bills,  vol.  5,  p. 
662. 

Setting  np  Tax  Title. —The  dismissal 
of  the  original  bill  to  confirm  a  tax  title 
carries  with  it  a  cross  bill  setting  up 
a  legal  title  to  the  land,  the  invalidity 
of  the  tax  title,  seeking  possession, 
and  an  account  of  rents  and  profits. 
Belcher  v.  Wilkerson,  54  Miss.  677. 

Formal  Order  Vet  Bequired.  —  When 
the  dismissal  of  the  original  bill  de-    67  Wis.  206. 
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feats  the  object  of  the  cross  bill,  a  for- 
mal decree  dismissing  the  latter  is  not 
required.  Ross  v,  Clore,  3  Dana  (Ky.) 
189. 

6.  Arkansas. — Casteel  v,  Casteel,  38 
Ark.  480. 

California, — Warner  v.  Darrow,  91 
Cal.  310. 

Florida, — McKeown  v,  Coogler,  18 
Fla.  871:  Ballard  v.  Kennedy,  34  Fla. 

484. 

Georgia, — Ryan  v,  Fulghum,  96  Ga. 
234;  Harris  v.  Hines,  59  Ga.  427;  Jones 
V.  Thacker,  61  Ga.  329. 

Illinois, — Whipple  v,  Gibson,  158  111. 

339- 

Indiana. — Egolf  v.  Bryant,  63  Ind. 

365;  Watts  V,  Sweeney,  127  Ind.  127. 

Iowa. — Spearing  v.  Chambers,  25 
Iowa  100;  Russell  v.  Lamb,  82  Iowa 
558:  King  V.  Thorp,  21  Iowa  67. 

Kentucky. — McCann  v.  Boyers.  8  B, 
Mon.  (Ky')  286. 

Massachusetts. — Nickerson  v.  Swctl, 
135  Mass.  514. 

Mississippi. — Ladner  v.  Ogden,  31 
Miss.  333:  Dewees  r/.  Dewees,  55  Miss. 

315. 

Missouri. — O' Mai  ley  r.  Judy,  16  Mo. 

App.  553. 

Ne7tt  Jersey. — Coogan  v.  McCarren, 
50  N.  J.  Eq.  611;  Pennsylvania  R.  Co. 
V.  National  Docks,  etc.,  R.  Co.,  52  K. 
J.  Eq.  555;  Dawson  v,  Amey,  40  N.  J. 
Eq.  494. 

Ohio. — Smith  v.  Minchell,  6  Cine.  L. 
Bull.  (Ohio)  834. 

Texas. — Giraud  v.  Ellis  (Tex.  Civ. 
App.  1894),  24  S.  W.  Rep.  967. 

Virginia. — Ragland  v.  Broadnax,  29 
Gratt.  (Va.)  401. 

Wisconsin. — Hutchinson    v.    PaigCf 
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cross  bill  will  be  retained  for  relief  thereon  where  such  a  course  is 
necessary  to  protect  the  defendant  against  unjust  and  harassing 
litigation,*  at  least  so  far  as  the  cross  bill  seeks  affirmative  relief 
b6yond  what  is  requisite  to  maintain  the  defense.*  The  defendant 
may  proceed  to  trial  on  such  cross  pleadings  notwithstanding  the 
dismissal.*  And  the  plaintiff  may  of  course  file  pleadings  in  re- 
sponse thereto  as  a  defendant  may  do  in  an  original  proceeding.* 

See  also  article  Cross  Bills,  vol.  5,  to  the  right  of  the  plaintiff  to  proceed 

p.  663;  and  article  Cross  Complaints,  and  try  the  issues  against  the  inter- 

vol.  5,  p.  684.  vener.      Masterman   v.   Lumberman's 

Retention  of  Crois  BilL— In  Ladner  v,  Nat.  Bank  (Minn.  1895),  63  N.  W.  Rep. 

Ogden,  31  Miss.  344,  the  principle  was  723. 

said  to  be:  "When  a  cross  bill  is  filed  In  England  a  discontinuance  of  the 

for  relief,  separate  and  independent  of  action  carries  with  it  the  counterclaim, 

the    original    bill,    but    touching    the  Vavasseur  z/.  Krupp,  15  Ch.  Div.  474. 

same  property,  as  growing  out  of  the  1.  Gilmer  v,  Felhour,  45  Miss.  627. 

same  subject  matter  involved  in  the  2.   Pennsylvania  R.  Co.  v.  National 

original  bill,  and  involving  the  rights  Docks,   etc.,    R.    Co.,    52    N.    J.    Eq. 

of  the  codefendants  to    the    original  555. 

bill,  the  dismissal  of  the  original  bill  Answer  Seeking  InjnnctiTO  Belief.  — 
would  not  necessarily  dismiss  the  The  dismissal  of  an  action  by  the  plain- 
cross  bill;  because  it  is.  in  legal  effect,  tiff  affecting  city  warrants  will  not  take 
more  of  the  nature  of  an  original  Chan  with  it  an  equitable  answer  asking  the 
of  a  cross  bill.  But  when  it  has  direct  interposition  of  the  chancellor  to  pre- 
reference  to  the  relief  sought  in  the  vent  further  circulation  of  the  warrant, 
original  bill,  and  is  rendered  necessary  Clark  v,  Des  Moines,  20  Iowa  455. 
by  reason  of  the  original  bill  involving  InBaificient  Answer.  —  An  answer 
some  collateral  right  affected  by  the  which  is  not  such  as  to  entitle  a  de- 
relief  sought  in  the  original  bill,  it  is  to  fendant  to  aftirmative  relief  cannot  be 
be  considered  as  in  the  nature  of  a  de-  considered  as  a  counterclaim  which 
fense  to  the  original  bill;  and  when  the  the  defendant  has  a  right  to  have  tried 
claim  therein  asserted  has  been  aban-  after  the  plaintiff's  cause  of  action  has 
doned  by  the  dismissal  of  the  bill,  the  been  dismissed  without  prejudice, 
cross  bill  would  fall  with  it.  And  if  Quebec  Bank  r.  Weyand,  30  Ohio  St. 
there  be  other  matters  of  collateral  re-  126. 

lief  touching  the  defendant's  title   he  Papers  in  the  Ganse. — The  dismissal 

should  be  driven  to  his  original  bill,  of  the  cause  does  not  carry  with  it  the 

especially  when  strangers  are  involved  papers  filed  therein.  Woods  ».  Kessler, 

in  the  matter."  93  Ind.  357. 

In  DiToree  Caief. — The  dismissal  of  a  3.  Warner  v,   Darrow,  91  Cal.  310; 

bill  for  divorce  does  not  carry  with  it  Foster  v,  Ellsworth.  71  Iowa  262;  Jack- 

a  cross  bill  for  divorce  filed  by  the  de-  son  v.  Brooks,  i  Tex.  App.  Civ.  Cas., 

fendant.     Ficke  v,  Ficke,  62  Mo.  336;  §  679. 

Dewees  V.  Dewees,  55  Miss.  31s.     See  Belief  between  Codefendants.  —  It    is 

article  Divorce.  doubtful  if  a  cross  bill  by  a  defendant 

The  Withdrawal  of  the  Plaintiff  8  Plead-  against  another  defendant  can  be  re- 

ing  will  not  necessarily  authorize  the  tained  after  dismissal  of  the  original 

dismissal  of  the  defendant's  cross  bill.  bill.     See  article  Cross  Bills,  vol.  5, 

King  V.  Thorp,  21  Iowa  67.  p.  664. 

Connterelaim  on  Kote.  —  A  dismissal  4.  Sale  v.  Bugher,  24  Kan.  434;  Sigler 

without  prejudice  by  the  plaintiff  in  an  v,  Hidy.  56  Iowa  504;  Casteel  w.  Cas- 

action  on  a  promissory  note  will  not  teel,  38  Ark.  480;  Amos  v.   Humboldt 
entitle  him  to  a  dismissal  of  a  counter-    Loan  Assoc,  2t  Kan.  474;  Winters  v. 

claim  asking  a  cancellation  of  the  note.  Means,  33  Neb.  635. 

Sigler  V.  Hidy,  56  Iowa  504.  limited  to  Defense.— But  the  plaintiff 

Interrention  ^oceedings.  —  In  inter-  is  of  course  limited  after  dismissal  to 
▼ention  proceedings  a  dismissal  of  the  his  defense  or  defenses  to  the  defend- 
action  against  a  defendant  for  want  of  ant's  counterclaim.  Sale  v.  Bugher,  24 
evidence  may  be  had  without  detriment    Kan.  432. 
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10.  Contest  between  Codefendants. — In  the  absence  of  a  cross  suit 
the  court  cannot,  after  dismissal  by  the  plaintiff,  proceed  to  deter- 
mine a  controversy  exclusively  between  the  codefendants.* 

11.  Proceedings  in  Intervention. — The  general  rule  is  that  a  dis- 
continuance, etc.,  of  the  original  action  will  not  affect  the  legal 
right  of  an  intervener  to  a  trial  of  the  issues  in  the  intervention.* 

12.  Decree  Dismissing  Fart  of  the  Defendants. — A  decree  dismiss- 
ing a  portion  of  the  codefendants  removes  them  from  the  juris, 
diction  of  the  court,'  but  of  course  does  not  affect  proceedings 
against  the  other  parties  properly  served.* 

13.  Dismissal  of  Amended  BilL — The  dismissal  of  an  amended 
bill  means  the  dismissal  of  the  bill  as  amended  and  disposes  of  the 
whole  case.* 

14.  Nonsuits  Equal  to  Verdict  by  Statute. — A  statute  which  pro- 
vides that  two  nonsuits  are  equal  to  a  verdict  contemplates  non- 
suits which  continue  to  the  end  of  the  term.* 

15.  E£Eect  as  aBar— ^.  General  Rule. — A  termination  of  the 
suit  without  a  consideration  of  the  merits  does  not  affect  the 
cause  of  action  sued  uponj  nor  the   legal  rights  of  the  parties,* 


1.  Ryan  v.  Tonilinson,  31  Cal.  11. 

2.  State  V,  Farmers*  L.  &  T.  Co.,  81 
Tex.  530;  Masterman  v.  Lumberman's 
Nat.  Bank  (Minn.  1895).  63  N.  W.  Rep. 

723. 

InLouiBiana  theopposite  ruleobtains, 
and  the  judgment  dismissing  the  main 
action  carries  with  it  the  dismissal  of 
an  intervention  filed  in  the  case. 
Walmsley  v.  Whitfield,  24  La.  Ann. 
258. 

8.  Pollard  v,  Huston,  7  Lea  (Tenn.) 
689;  Maxwell  v.  Lea,  6  Heisk.  (Tenn.) 
247;  Guyer  v.  Wilson,  139  lU.  398; 
House  V,  Davis,  60  111.  367. 

Payment  of  Money  to  Dismissed  Party. 
— So  where  a  bill  has  been  dismissed 
as  to  an  assignee  of  a  promissory  note, 
the  court  cannot  require  money  to  be 
brought  into  court  to  be  paid  to  him. 
House  V.  Davis.  60  111.  367. 

Erroneous  Subsequent  Judgment.  —A 
judgment  cannot  of  course  be  rendered 
against  a  defendant  as  to  whom  the 
suit  has  been  discontinued  without  his 
being  brought  in  anew;  and  where  so 
erroneously  taken  the  appellate  court 
will  reverse  the  judgment  as  to  all  the 
defendants.  Inglisb  v.  Watkins,  4 
Ark.  200. 

4.  Pollard  v,  Huston,  7  Lea  (Tenn.) 
689;  Atkinson  v,  Weidner,  83  Mich. 
412. 

In  Attachment  Cases  a  dismissal  by 
the  plaintiff  of  his  suit  in  attachment 
against  a  codefendant,  because  of  in* 
ability  to  establish  a  debt  against  him, 


vacates  by  its  own  force  and  effect  a 
judgment  rendered  for  the  plaintiff  on 
a  plea  traversing  the  attachment. 
Such  a  dismissal  is  an  admission  by 
the  plaintiff  that  he  never  had  just 
cause  to  sue  out  the  attachment 
against  them.  Dean  v.  Stephenson, 
61  Miss.  175. 

The  dismissal  of  the  original  action 
in  which  the  attachment  was  issued 
releases  the  properly  attached.  Wills 
Point  Bank  v.  Bates,  76  Tex.  329. 

5.  Bradish  v.  Grant,  119  111.  606. 
Making    Third    Person    Party.  —An 

order  dismissing  on  demurrer  an 
amended  bill  making  a  third  person  t 
party,  carries  with  it  his  bill.  Wright 
V,  Frank,  61  Miss.  32. 

6.  Kennedy  ».  Geddes.  8  Port.  (Alt.) 
263,  holding  that  two  nonsuits  taken 
in  a  cause  at  different  terms,  each  of 
which  is  set  aside  before  the  end  of 
the  term,  are  not  equal  to  a  verdict. 

A  Dismissal  and  a  Nonsuit  are  not 
equivalent  to  two  nonsuits  within  the 
meaning  of  the  statute.  Bullock  v. 
Perry,  2  Stew.  &  P.  (Ala.)  319. 

7.  Davis  z'.  Hall,  90  Mo.  659:  Drake 
V.  Rogers,  32  Me.  524. 

Legality  of  Award. — The  dismissal  of 
a  suit  in  equity  in  accordance  with  the 
award  of  arbitrators  that  the  suit  shall 
be  dismissed,  will  not  determine  the 
validity  of  the  award.  Cunningham 
V.  Craig,  53  111.  252. 

8.  Mcintosh  v.  Smith,  2  La.  Ann. 
756. 
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except  to  raise  a  liability  for  costs.  ^  Such  termination  leaves  the 
parties  as  if  no  legal  proceedings  had  been  taken  '  and  no  question 
raised  by  the  pleadings  adjudicated.^  The  judgment  or  decree  of 
dismissal  is  not  res  adjudtcata,^  and  constitutes  no  bar  to  a  new 
proceeding  for  the  same  cause  of  action  between  the  same  parties.^ 

V«w  Trial. — A  voluntary  nonsuit  Qnettioiii  of  Eridenoo  raised  and  de- 
will  not  preclude  the  plaintiff  from  be-  termined  in  the  action  in  which  a  non- 
ing  granted  a  new  trial.  Van  Wormer  suit  was  taken  slt^  not  res  adjudicata. 
V.  Albany,  i8  Wend.  (N.  Y.)  169.  Hendrick  v,  Clonts,  91  Ga.  196. 

Where  a  judgment  of  nonsuit  is  re-  6.  California, — Davenport    v,  Tur- 

versed   and  a  new  trial  awarded,  it  pin,  43  Cal.  602;  Lord  v,  Dunster,  79 

should  proceed  de  novo  and  not  from  Cal.  477;  McCreary  v,  Casey,  45  Cal. 

128;    Merrit(    v.    Campbell,   47    Cal. 

542. 

Colorado, — Westcott  v.  Bock,  2  Colo. 
335;  Charles  v.  People's  Ins.  Co.,  3 
Colo.  419. 

Georgia, — Morgan  County  Ct.  v.  Sel- 
man,  6  Ga.  432. 

Illinois, — Chamberlain  z/.  Suther- 
land. 4  111.  A  pp.  494. 

Iowa, — Ryan  v,  Heenan,  76  Iowa 
589. 

Kansas,  —  Mills  v.  Pettigrew,  45 
Kan.  573. 

Louisiana, — Clay  v.  His  Creditors, 
9  Martin  (La.)  520;  Baudin  v,  Rolifif,  i 
Martin  N.  S.  (La.)  165;  Fisk  v,  Parker, 
14  La.  Ann.  496. 

Maine, — Brett  v,  Marston,  45  Me. 
401. 

Massachusetts, — Flanders  v.  Hall, 
159  Mass.  95. 

Minnesota. — Conrad  v,  Bauldwin,44 


the  point  where  the  trial  closed  below. 
Plotts  V.  Rosebury,  28  N.  J.  L.  146. 

1.  Dana  v.  Gill,  5  J.  J.  Marsh.  (Ky.) 
242. 

%,  Thorns  V.  King.  95  Tenn.  60. 

8.  Nevitt  V,  Bacon,  32  Miss.  212. 

4.  California, — McCreary  v,  Casey, 
45  Cal.  128. 

Illinois, — Richards  v.  Lake  Shore, 
etc.,  R.  Co.,  124  111.  516. 

Kentucky,  —  Moore  v,  Grubbs,  3  B. 
Mon.  (Ky.)  78;  Munday  v,  Shatzeil. 
Liu  Sel.  Cas.  (Ky.)  373;  Mattingly  v, 
Louisville,  etc.,  R.  Co.,  92  Ky.  463, 

Louisiana, — Thomas  v,  Callihan,  6 
Martin  K.  S.  (La.)  329;  Lynch  v. 
Kitchen,  2  La.  Ann  843;  Periilat  v, 
Paech.  2  La.  42S;  Gilbert  v.  Burg,  7 
Rob.  (La.)  15;  Mills  v,  Webber,  7  Rob. 
(La.)  108;  Levistone  v.  Bona,  4  Rob. 
(La.)459;  Andrew's  Succession,  16  La. 
Ann.  197. 


Michigan, — Adams  v,  Cameron,  40    Minn.  406. 


Mich.  506;  Gamble  v.  East  Saginaw, 
43  Mich.  367;  Bonker  v,  Charlesworth. 
33  Mich.  81. 

Minnesota, — Craver  v.  Christian,  34 
Utnn.  397. 

Missouri, — ^Jeffries  v,  McLean,  12 
Mo.  538. 

North  Carolina,  —  Davie  v,  Davis. 
io3  N.  Car.  501. 

Tennessee, — Mabry  v,  Churchwell,  I 
Lea  (Tenn.)  416;  Memphis,  etc.,  R. 
Co.  V.  Pillow,   9  Heisk.  (Tenn.)  248; 


Missouri, — National  Water  Works 
Co.  V,  School  Dist..  23  Mo.  App.  227; 
Lee  V.  Kaiser,  80  Mo.  431;  Schmidt  v, 
Halle.  15  Mu.  App.  36. 

Nebraska. — Philpott  v.  Brown,  16 
Neb.  387;  Cheney  v.  Cooper,  14  Neb. 

415. 

New  fersey. — Camden,  etc.,  R.  Co. 

V,  Stewart,  19  N.  J.  Eq.  69. 

New    York, — Harrison  v.   Wood,    2 

Duer  (N.  Y.)  50;  Peters  v,  Diossy,  3 

E.   D.  Smith  (N.   Y.)  115:  Bennett  v. 


Cole  V.  Nashville,  5  Coldw.  (Tenn.)    Hull.  10  Johns.  (N.  Y.)  364;  Clements 


641. 

Virginia,  —  Shenandoah  Valley   R. 

Co.  V.  Griffith,  76  Va.  913. 

United  States, — St.  Romes  v.  Levee 
Steam  Cotton  Press  Co.,  127  U.  S.  614. 

England,  —  Liverpool  v,  Chorley 
Water- Works  Co.,  2  De  G.  M.  &  G. 
853. 


V  Benjamin,  12  Johns.  (N.  Y.)  299; 
Hess  V,   Beekman,  ii  Johns.  (N.  Y.) 

457. 

Ohio, — Cramer  v,  Moore,  36  Ohio  St. 

347;  Franklin  Bank  v.  Commercial 
Bank.  36  Ohio  St.  350;  Porter  v,  Wag- 
ner, 36  Ohio  St.  471. 

OrefTon, — Hughes  v.  Walker,  I4  0re- 


Qf  Party  Defendant. — And  the  rale  of  gon  481;  Currie  v.  Southern  Pac.  Co., 

course  applies  to  the  dismissal  of  a  23  Oregon  400. 

party  defendant  before  trial.     James  Pennsylvania, — Tutton  v,  Addams, 

V,  Leport,  19  Nev.  174.  45  Pa.  St.  67;  Champlin  v.  Smith*  164 
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b.  Extent  of  the  Rule. — The  rule  applies  alike  to  dismissals 

of  bills  in  chancery,'  although  an  interlocutory  decree  has  been 
rendered  in  the  cause,*  and  to  nonsuits  at  law,'  and  to  dismissals 

Pa.  St.  481;    Lewis  v.  Baker,  151  Pa.  changed,   and  the   vendor's  adminis- 

St.  529.  trator  applied  to  the  new  court  within 

Svuth  Carolina. — Foreman  v,  Sande-  the   jurisdiction   of   which    the    land 

fur,  I  Brev.  (S.  Car.)  474;  Porter  v.  was  situated,  setting  forth  these  facts 

Maxwell,   i   Bailey  (S.  Car.)  69;  Pat-  and  asking  a  decree  of  sale,  to  which 

ton  V.  Magrath,  i  McMull.   (S.  Car.)  a  demurrer  was  filed  relying  upon  the 

212.  dismissal  in  the  other  court  as  a  bar  to 

Texas, — Foster    v.    Wells,    4    Tex.  the  suit  in  this  ;  and  it  was  held,  first, 

loi.  that    if   the  order  of  dismissal  was 

Washington, — Donahue  v,  Johnson,  legal,  its  only  e£fect  was  to  cut  off  fur- 

9  Wash.  187.  ther  proceedings  in  the  court  in  which 

Wisconsin, — Gates  v.   Parmly  (Wis.  it  was   rendered,  and  that   it  did  not 

1896),  66  N.  W.  Rep.  253:  Benware  v,  annul  or  change  the   rights  of   the 

Pine  Valley,  53  Wis.  527.  party  as  fixed  by  the  decree;  secondly, 

United  States, — Ball  i/.  Tren holm,  45  that,    unlike  a  decree  dismissing   a 

Fed.  Rep.  588.  cause   upon   the  merits,  it  could  not 

England. — Doyly   v.  Smith,   2    Ch.  operate  as  a  bar  to  a  new  suit,  and 

Cas.  119;  Plymouth  2^.  Bladon,  2Vern.  that,  conceding  the  order  in  question 

32;   Joly  V.  Swift,  II  Ir.  Eq.  R.  410;  to  have  abrogated  all  the  proceedings 

Brandly   v,    Ord,   i  Atk.  571;    Liver-  in  the  cause,  the  vendor's  lien  was  still 

pool  V.  Chorley  Water-Works  Co.,  2  alive  and  could   be   enforced  by  the 

De   G.    M.  &  G.   852;    M'Namara    v.  new  proceeding  without  regard  to  the 

Arthur,  2  B.  &  B   349.  order  and  without  exhausting  his  rem- 

Suit  AffiMting  Written  Inttmment.--  edy  by  execution  on  his  judgment  at 

So  the  dismissal  of  a  bill  seeking  equi-  law. 

table  relief  on  a   written   instrument  8.   Colorado, — Westcott   v.    Bock,  2 

will  not  bar  an   action  at  law  on  the  Colo.  335.     See  supra^  Definition, 

same  instrument  although  the  decree  ///tn^ix.  — Tilley  v.  Bridges,  105  111. 

does  not  state  the  dismissal  to  have  336. 

been    without     prejudice.       Franklin  Kentucky. — Harris  v.  Tiffany,  8  B. 

Bank    v.  Commercial  Bank,  36  Ohio  Mon.  (Ky.)  225. 

St.  350;  Beere  v.  Fleming,  13  Ir.  C.  L.  Massachusetts. — Morgan  v.   Bliss,  2 

R.  506.  Mass.  Ill;  Bridge  v,  Sumner,  i  Pick. 

1.  Kempton   v.  Burgess,  136  Mass.  (Mass.)  371. 

192;  Bigelow  V,  Winsor.  i  Gray  (Mass.)  Missouri, — Ellington  v.  Crockett,  13 

299;  Butchers'  Slaughtering,  etc..  As-  Mo.  72;  English  v.  Scott,  i  Mo.  495. 

soc.  v.  Boston,  137  Mass.  186;  Foote  v.  New  Hampshire. — Holton  v.   Glca- 

Gibbs,  I  Gray  (Mass.)  412;  Crawford  son,  26  N.  H.  501. 

V.  Summers,  3  J.  J.  Marsh.  (Ky.)  300;  New  Jersey. — Snowhill  v.  Hillyer,  9 

Spurrv.  Home  Ins.  Co.,  40  Minn.  424;  N.  J.  L.  38. 

Filer  v.  Filer,  77  Mich.  469;  Bourg  v.  New    York. — Elwell  v,  M'Queen,  10 

Gerding,  33  La.  Ann.  1369;  Wood   v.  Wend.  (N.  Y.)  519. 

Butler,  23  Ohio  St.  520.  North  Carolina. — Crawford  r.  Glass, 

Caveat. — The   same  rule  applies  to  11  Ired.  (N.  Car.)  118. 

the  dismissal  of  a  caveat.     Hunter  ».  Pennsy Ivania. — Bournonville  v. 

Hall,  I  Call  (Va.)  206.  Goodall,  10  Pa.  St.  133;  Fitzpatrick  v. 

2.  Chesnutt    v.    Frazier,    6    Baxt.  Riley,  163  Pa.  St.  65. 

(Tenn.)   217.     In   that  case  a  vendor  South    Carolina. — McEwen    v,    Ma- 

of  land,  after  judgment  at  law  for  the  zyck,  3  Rich.  (S.  Car.)  210. 

unpaid  purchase  money,  instituted  a  Texas. — Pillow    v.    Eliot,    25    Tex. 

chancery  suit  to  enforce  his  lien,  and  Supp.    322;    White    v.    Williams,    13 

obtained  a  decree   fixing  the  lien  as-  Tex.  258. 

certaining  the  amount  then  due   and  Wisconsin. — Gummer   v,    Omro,  50 

providing  for  a  sale  of  the  land.     The  Wis.  247. 

cause   was    thereafter  dismissed   for  United  States, — Emma  Silver  Min. 

want  of  further  proceedings.     After-  Co.  v,  Emma  Silver  Min.  Co..  7  Fed. 

wards     the     chancery    district     was  Rep.  401;  Hammergen  v.  Schuermier, 
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of  complaints    under   code  procedure,^  and  to  discontinuances 
whether  at  law  or  in  equity.* 

On  Whoie  Xbtien  Immaterial — And  it  does  not  affect  the  operation 
of  the  rule  whether  the  termination  is  had  on  motion  of  the 
plaintiff  or  the  defendant.' 

I    McCrary  (U.    S.)  436,  3    Fed.  Rep.  pointing  out  that  the  rule  was  changed 

77;  Manhattan  L.  Ins.  Co.  v.  Brough-  in  Virginia  since  the  Act  of  February 

ton,  X09  U.  S.  121;  Homer  v,  Brown»  11,  1824,  Sess.  Acts  1822-27,  c.  24,  §  2, 

16  How.  (U.  S.)354;  Gardner  V.  Mich-  p.  27. 

igan  Cent.  R.  Co.,  150  U.  S.  349.  1.  Parks  v,  Dunlap,  86  Cal.  189. 

Hot  SqviTElent  to  Demurrer.— A  com-  2.  Matthias  v.  Cook.  31  111.  83. 

pulsory  nonsuit  is   not  equivalent  lo  Estoppel. — And  of  course  no  bar  can 

a  demurrer   to   evidence,  and  conse-  be   predicated   upon   a  theory  of   es* 

quently  does   not  operate  as  a  bar.  toppel.      Johnson-Brinkman     Co.    v. 

Bournonville   v.   Goodall,   10   Pa.  St.  Central   Bank,   116   Mo.  573;   Anchor 

133;  Fitzpatrlck  v,  Riley,  163  Pa.  St.  Milling  Co.   v,   Walsh,  20  Mo.  App. 

69.                                                  *  107;  Nadra  v.  Nadra,  79  Mich.  591. 

•*  Writs  of  error  are  constantly  sued  Ci?»/ra.— The    contrary    is   held    in 

out    upon    judgments    on     nonsuits.  Johnson-Brinkman    Commission    Co. 

There  is  a   wide  difference,  too,  be-  v.  Missouri  Pac.  R.  Co.,  52  Mo.  App. 

tween  the  order  or  judgment  of  non-  407,  where  it  is  said  that  an  attach- 

suit  and  the  solemn  judgment  of  the  ment  suit  based  on  an  affirmance  of  a 

court  on  the  trial  of  a  cause.     As  is  contract  of  sale,  although   dismissed 

remarked    by  Judge  Harper  in   Mc-  before  judgment,  is  a  bar  to  an  action 

Ewen   V.    Mazyck,  3   Rich.   (S.    Car.)  of  replevin  based  on  a  disaffirmance 

210:    '  It  is  said  that  a  nonsuit  granted  of  the  sale. 

in  invitum^  according  to  our  practice,  8.  Arkansas, — Hallum  v.  Dickinson, 

must  be  regarded  as  a  determination  47  Ark.  120. 

on  a  demurrer  to  evidence.      This  is  California, — Pierce    v,    Hilton,    102 

not    precisely  so.     A  judgment  on   a  Cal.  276. 

demurrer  to  evidence,   according    to  Indiana, — Vaneman  v,  Fairbrother, 

the    English   practice,  is  final  and  a  7   Blackf.   (Ind.)  542;  McWhorter  v, 

bar  to  any  future  action.     We  do   not  Norris,  9  Ind.  App.  490. 

regard  the  judgment  of  nonsuit  as  a  Iowa. — Corbin    v.     Cedar     Rapids, 

bar.     It  determines  nothing.''*     Chi-  etc.,  R.  Co.,  66  Iowa  73. 

Chester  v,  Hastie,  9  S.  Car.  333.  New   York, — Sea  Ins.  Co.  v.  Day,  9 

In  England. — By  Order  xli.,  Rule  Paige  (N.  Y.)  247. 

6,  of  the  Judicature  Orders,  and  Order  Pennsylvania, — Fitzpatrlck  v,  Riley, 

xvi.,  Rule  17,  of  County  Court  Orders,  163  Pa.  St.  65;  Lowry  v,  McMillan.  8 

1875,  it  was  provided  that  **  any  judg-  Pa.  St.  157. 

ment  of    nonsuit,  unless    the    judge  Virginia. — Coffman    v,    Russell,    4 

otherwise  directs,  shall  have  the  same  Munf.  (Va.)  207. 

effect  as  a  judgment  upon  the  merits  "Such  dismission  [by  complainant] 
for  the  defendant."  See  Poyser  v,  does  not  operate  like  a  decree  of  dis- 
Minors,  7  Q.  B.  Div.  338,  where  the  mission  on  final  hearing,  and  cannot 
court  said  :  '*Why  wasnot  a  nonsuit  be  pleaded  in  the  same  manner;  it 
in  actions  in  the  inferior  courts  a  bar  operates  only  in  the  nature  of  a  non- 
to  a  second  action?  Because  there  was  suit  at  law,  and  does  not  bar  other 
no  judgment  on  the  matter  in  dispute;  proceedings  for  the  same  cause,  either 
because  the  matter  was  not  res  judi-  at  law  or  in  chancery."  Vaneman  v, 
cata;  because  the  maxim  nemo  debet  Fairbrother,  7  Blackf.  (Ind.)  542. 
bis  vexari  pro  eadem  causa  did  not  ap-  In  North  Carolina,  however,  a  non- 
ply.  The  same  thing  was  true  of  a  suit  voluntarily  entered  by  the  plain- 
second  actfon  after  discontinuance."  tiff  in  the  action  was  held  equivalent 

Writ  of  lUght. — At  common  law  there  to  a  retraxit  and  an  estoppel  to  a  sub- 
is  an  exception  to  the  general  rule  in  sequent  action  for  the  same  cause, 
the  instance  of  a  writ  of  right,  and  a  Worke  v,  Byers,  3  Hawks  (N.  Car.) 
nonsuit  therein  was  a  bar  to  a  subse-  230,  wherein  the  court  said:  **A1- 
quent  action  for  the  same  lands,  though  the  record  states  that  the 
Walkers  v,  Boaz,   2   Rob.   (Va.)  485,  plaintiff  went  into  court  and  suffered 
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After  Aflmuuiee  «r  Brrtml. — There  is  no  bar  although  the  judg- 
ment or  decree  of  dismissal  was  affirmed  on  appeal  ^  or  was  ren- 
dered after  reversal  and  remand  for  further  proceedings.* 

In  Grimiaal  GMee. — Dismissal  of  a  criminal  prosecution  before  the 
prisoner  has  been  put  in  jeopardy,  and  without  a  trial  on  the 
merits,  is  no  bar  to  a  further  prosecution.' 

DismiMal  on  Toebaioal  Chroondi. — The  rule  generally  applies  where 
the  termination  is  for  some  technical  reason  not  affecting  the 
merits,*  as  for  want  of  jurisdiction,*  or  for  some  defect  preclud- 
ing the  relief  sought,*  or  for  failure  of  proof/  or  for  want  of  pros- 

a   nonsuit,  yet    caUing    it  so  cannot  State,    i   Tex.    App.   47;  Longley   v, 

make  it  a  nonsuit  against  the  nature  State,  43  Tex.  490;  Swindel  v.  State, 

and   name  of  the   thing.      It  comes,  32  Tex.  102. 

however,  precisely  within  the  descrip-  For  InsnAoiont  Cortifioato. — Where  a 
tion  and  character  of  a  retraxit  as  prosecution  in  the  county  court  is  dis- 
given  in  the  books.  If  the  plaintiff  missed  because  of  an  insufficient  cer- 
says  he  will  not  sue,  this  is  a  retraxit;  tificate  to  the  proceedings  in  the  dis- 
but  if  he  says  he  will  not  appeal,  this  trict  court  from  whence  the  case  was 
is  not  a  retraxit,  but  a  nonsuit.  A  re^  transferred,  it  is  not  reversible  error 
traxit  cannot  be  unless  the  plaintiff  or  to  permit  the  state's  attorney  to  file 
demandant  be  in  court  in  proper  per-  another  complete  certificate  and  pro- 
son.  *  *  *  A  retraxit  differs  from  ceed  with  the  case.  It  might  more 
a  nonsuit  in  that  the  one  is  negative  properly  be  filed  in  response  to  the 
and  the  other  positive.  The  nonsuit  motion  to  dismiss.  Hawkins  v.  State, 
is  a  mere  default  and  neglect  of  the  17  Tex.  App.  594. 
plaintiff,  and  therefore  he  is  bound  4.  Rosenthal  v.  McMann.  93  Cal. 
to  bring  his  suit  again  upon  payment  505;  White  v.  Savery,  50  Iowa  515; 
of  cost;  but  a  retraxit  is  an  open  and  Messinger  v.  New  England  Mut.  L. 
voluntary  renunciation  of  his  suit  in  Ins.  Co..  59  Fed.  Rep.  416;  Gallup  r. 
court,  and  by  this  he  forever  loses  his  Lichter,  4  Colo.  App.  296. 

*^i^^!Lv      ...         ^        ...  l>«'erti  of  Ploading.— A  dismissal  for 
In  Othor  Btatoi.— Even  if  it  operates  vague  and  unsatisfactory  statements 
as  a  bar  in  the  state  where  rendered,  in  a  pleading  is  not  a  bar.     Koonce  v. 
it  will  not  in  other  jurisdictions  where  Pelletier,  82  N.  Car.  240. 
such  a  rule  docs  not  exist.     Hallum  5.  Stout  v,  Ashton,  5   T.  B.   Mon. 
V.  Dickinson,  47  Ark.  120.  (Ky.)25i;  Laird  v,  Morris  (Nev.  1895), 
HoMUit  in  Btato  Court.—And  a  non-  42  Pac.  Rep.  11 :  Richards  v.  Allis.  82 
suit  in  the  state  court  does  not  bar  a  Wis.    509;    Roberts   v,    Hamilton,    56 
new  suit  on  the  same  cause  of  action  Iowa  683;  Gage  v,  Ewing.  114  111.  18. 
l?u^^?.^"li^^^^^*^®*^^""-    Buchere^.  6.  Gage  v.  Ewing,  114  111.  i8 :  Em- 
Cheshire  R.  Co..  125  U.  S.  555-  ory  v.  Keighan,  88  111.  516. 
o?  ,?*"'*?*^    ^^^    aniendment    of  7.  Lindvall  v.  Woods,  47  Fed.  Rep. 
i88i   (Ex.  Sess.     c.   26,  g  i)  to   Gen.  195;    Phipps   v.  Alford,  95  Ga.   215; 
Stat.  1878,  c.  66,  §262,  simply  prohibits  Smith  v.  Floyd  County,  85  Ga.  420 
naore  than  one  voluntary  dismissal  by  In  MinnoM>ta,  under  the  statute  of 
the  plaintiff,  but  does  not  operate  to  that  state  as  construed  by  the  courts 
bar  another  action  as  a  determination  upon  a  dismissal  of  the  action  on  the 
on   the   merits.     Walker  v,  St.    Paul  motion  of  the  defendant,  after  plain- 
City  R.  Co..  52  Minn.  127.  tiff  rests  his  case,  upon  the  ground 
1.  Lindvall  v.  Woods,  47  Fed.  Rep.  that  the  plaintiff  has  failed  to  estab- 

'^1'  »#.ii     r^                  «             «  ^^*^   *  cause   of    action,   the    proper 

/T.      ^?      County   V.  Brown   County  judgment  to  render  is  one  of  dismissal 

(Tex.  Ciy.   App.   1895).  30  S.  W.  Rep.  merely,  and  such  a  judgment  is  not  a 

476;    Holland   v.   Hatch,  15  Ohio  St.  judgment  upon  the  merits  of  the  ac- 

4"4*    _           _              ^  _  tion  so  as  to  bar  the   plaintiff  from 

«  .11       /'   ^^^^y*  '^  ^^^'  ^PP-  324;  maintaining  another  suit  for  the  same 

Brill  V,  State,  i  Tex.  App.  152;  Goode  cause,  but  it  is  in  effect  nothing  more 

r.  State,  2  Tex.  App.  520;  Quitzow  v,  than  a  common-law  or  voluntary  nof>- 
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c.  Termination  by  Consent. — in  sonw  statat  a  dismissal  by 
agreement  is  regarded  as  a  bar  to  a  subsequent  suit  involving  the 
same  issues.* 

But  the  Better  Bole  is  that  it  must  be  affirmatively  shown  either 
that  the  dismissal  or  nonsuit  was  upon  examination  of  the  merits,' 
or  that  the  intention  of  the  parties  was  to  finally  settle  the  con- 
troversy by  the  agreement*  or  to  merge  the  cause  of  action  in  the 
judgment,*  and  that  otherwise  the  dismissal  will  not  operate  as  a 
bar  to  a  subsequent  proceeding.*  The  facts  constituting  the 
estoppel  must  be  shown  by  evidence  outside  of  the  record  entry 
itself.^ 

d.  Dismissal  upon  the  Merits — (i)  In  General— 'Sm  a^ju- 


rendered  upon  the  oral  agreement  of 
the  parties  in  open  court,  Merritt  v. 
Campbell,  47  Cal.  543  ;  Grossman  v. 
Davis,  79  Cal.  603;  and  although  each 
party'stipulates  to  pay  his  own  costs, 
Merritt  v.  Campbell,  47  Cal.  542. 

England. — The  same  rule  obtains  in 
England,  where  it  is  held  equivalent 
to  an  adverse  decree.  Parker  r. 
Simpson,  18  W.  R.  204. 

To  Abide  the  Deduon. — The  judg- 
ment of  nonsuit  is  not  a  bar  although 
it  is  taken  as  the  result  of  an  agree- 
V.    Matthews,    Walk.    (Miss.)     ment  entered  into  by  the  parties  that 

the  first  suit  should  **  abide  the  de- 
cision "  of  another  analogous  case, 
arising  between  other  parties,  wherein 
a  judgment  was  rendered  for  the  de- 
fendant on  the  merits.  Ensign  v.  Bar- 
tholomew, I  Met.  (Mass.)  274. 

8.  Donahue  v.  Drexler,  82  Ky.  157; 
Chase's  Case,  i  Bland  (Md.)  220; 
Edgar  v.  Buck,  65  Mich.  359. 

4.  Murphy  v.  Creath,  26  Mo.  App. 
585:  Haldeman  v.  U.  S.,  91  U.  S.  584. 

6.  Haldeman  v.  U.  S.,  91  U.  S.  586, 
where  the  court  said:  **  Whatever  may 
be  the  e£fect  given  by  the  courts  of 
Kentucky  to  a  judgment  entry  '  Dis- 
missed agreed,'  it  is  manifest  that  the 
words  do  not  of  themselves  import  an 
agreement  to  terminate  the  contro- 
versy." 

6.  Knox   V*  Waldoborough,   5   Me. 

185;  Murphy  v.  Creath,  26   Mo.  App. 

585;  Carter  v.   Wilson,  2  Dev.   &   B. 

dismissing  the  suit,  and  there  might    (N.  Car.)  276;  Haldeman  v.  U.  S.,  91 

possibly  be  cases  where  by  the  terms     U.  S.  584. 


suit.  Woods  p.  Lindvall,  4  U.  S.  App. 
49;  Craver  v.  Christian.  34  Minn.  397; 
Andrews  1/.  School  Dist.  No.  4,  35 
Minn.  70 ;  Conrad  v,  Bauldwm,  44 
Minn.  406. 

1.  Poindexter  v,  Burwell,  82  Va. 
507;  State  V.  Larrabee,  3  Pin.  (Wis.) 
169;  Chesnutt  v,  Frazier,  6  Baxt. 
(Tenn.)2i7;  Kelton  v,  Jacobs,  5  Baxt. 
(Tenn.)  574 ;  Barkwell  v.  Chatterton 
(Wyoming,  1893),  33  Pac.  Rep.  940; 
Chamberlain  v,  Sutherland,  4  111.  App. 
494;  Mills  V,  Pettigrew,  45  Kan.  573; 
Nevin 

377. 

2.  California, — Merritt  r.  Campbell, 

47  Cal.  542. 

Kentucky, — Commonwealth  Bank  v. 
Hopkins,  2  Dana  (Ky.)  395;  Jarboe  v. 
Smith,  10  B.  Mon.  (Ky.)  257. 

Minnesota,  —  Rolfe  v,  Burlington, 
etc.,  R.  Co.,  39  Minn.  398. 

Missouri,  —  Murphy  v,  Creath,  26 
Mo.  App.  585. 

Nevada, — Phillpotts  v,  Blasdel,  10 
Nev.  I9« 

Virginia, — ^Wohlford  v,  Compton, 
79  Va.  333  ;  Siron  v,  Ruleman,  32 
Gratt.  (Va.)  223;  Hoover  v,  Mitchell, 
25  Gratt.  (Va.)  389. 

United  States, — Haldeman  v,  U.  S., 
91  U.  S.  584. 

In  Jarboe  v.  Smith,  10  B.  Mon.  (Ky.) 
258,  it  was  said:  **  A  new  cause  of  ac- 
tion may  arise  upon  the  agreement  of 
the  parties,  that  produced  the  order 


of  the  agreement  a  suit  could  be 
maintained  upon  the  original  cause  of 
action,  but  it  would  be  alone  by  virtue 
of  the  stipulations  contained  in  the 
agreement  of  the  parties." 

Oral  Agretmeat. — The  dismissal  has 
bc^D  held  to  constitute  a  bar  although 


Valuable  Ceniideration. — A  discon- 
tinuance by  agreement  does  not  bar 
another  suit  although  based  upon  a 
valuable  consideration.  Drake  v. 
Rogers,  32  Me.  524. 

7.  Murphy  v,  Creath,  26  Mo.  App. 
585;  Chase's  Case,  i  Bland  (Md.)  220. 
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diMta.— A  dismissal  or  nonsuit  maybe  upon  the  merits.^  It  then 
concludes  the  parties  as  to  all  matters  involved  in  the  issue,* 
whether  they  were  actually  decided  or  not.' 

SnbMqvmit  Suit. — Accordingly  a  subsequent  suit  cannot  be  brought 
by  the  same  parties  for  the  same  cause  of  action*  although  other 
reasons  and  grounds  in  support  of  the  same  issues  are  urged  in 
the  second  suit ;  *  and  it  is  immaterird  that  the  matters  set  up  in 


1.  Stanton  v.  Kenrick,  135  Ind.  382; 
Hutchers'  Slaughtering,  etc.,  Assoc. 
7'.  Boston,  137  Mass.  186;  Bigelow  v. 
Winsor,  i  Gray  (Mass.)  299;  Dona- 
hue V.  Johnson,  9  Wash.  187. 

In  Kfiglswd  the  rule  since  1845  ^^s 
been  that  a  dismissal  by  the  plaintiff 
after  the  cause  is  set  for  hearing,  is  on 
the  merits  and  is  a  bar  to  another  suit. 
General  Ordinance,  No.  117;  Liver- 
pool V.  Chorley  Water-Works  Co.,  2 
De  G.  M.  &  G.  852;  In  re  OrrelV  Col- 
liery, etc.,  Co.,  12  Ch.  Div.  681. 

SGow  Shown. — The  determination  of 
the  issues  on  the  merits  may  be  shown 
either  on  the  face  of  the  record,  or  by 
evidence  extrinsic  thereto.  Cornell  v. 
Hartley  (W.Va.  1895),  23  S.  E.Rep.789. 

A  Complaiat  can  b«  Disinltied  upon  the 
merits  only  where  a  prima  facie  case 
is  made  out  and  proof  offered  in  re- 
buttal. Martin  v.  Cook  (Supreme 
Ct.>»  14  N.  Y.  Supp.  329;  Stokes  v.  At- 
lantic Ave.  R.  Co.,  89  Hun  (N.  Y.)  2; 
McRee  v,  Gardner,  131  Mo.  599. 

Bj  Cltrk. — The  clerk  has  no  power 
to  enter  a  judgment  dismissing  a  com- 
plaint "on  the  merits*'  unless  so  di- 
rected or  on  subsequent  approval  by 
the  trial  judge.  Petrie  v.  Hamilton 
College,  92  Hun  (N.  Y.)  81. 

2.  Colorado, — Best  v,  Hoppie,  3  Colo. 

137. 
Georgia, — Weems    v,    Simpson,    93 

Ga.  364. 

y7/fittfiV.— Garrick  v.  Chamberlain, 
97  111.  639. 

Iowa. —  Corbin  v.  Cedar  Rapids, 
etc.,  R.  Co.,  66  Iowa  73. 

Louisiana. — Granger  v.  Singleton, 
32  La.  Ann.  898;  City  Bank  v.  Wal- 
dcn,x  La.  Ann.  46;  Keene  v.  McDon- 
ough,  8  La.  185;  Fonda  v.  Denton, 
13  La.  Ann.  343. 

Massachusetts.  —  Butchers'  Slaugh- 
tering, etc.,  Assoc.  V.  Boston,  137 
Mass.  x86;  Maxwell  v.  Clarke,  139 
Mass.  112;  Lewis  v.  Lewis,  106  Mass. 

309. 
Maine.  —  Warren  v.  Homested,  32 

Me.  36. 

Missouri. — McRee  v.  Gardner,  131 
Mo.  599. 


Wisconsin. —  Amory  v.  Amory,  26 
Wis.  152. 

United  States. — Hepburn  v.  Dunlop, 
I  Wheat.  (U.  S.)  179;  Durant  v.  Essex 
Co.,  7  WaU.  (U.  S.)io7. 

"The  doctrine  of  res  ad  judicata  is 
plain  and  intelligible,  and  amounts 
simply  to  this,  that  a  cause  of  action 
once  finally  determined,  without  ap* 
peal,  between  the  parties,  on  the  mer* 
its,  by  any  competent  tribunal,  can- 
not afterwards  be  litigated  by  new 
proceedings  either  before  the  same 
or  any  other  tribunal.  But  no  such 
effect  is  attributable  to  a  decree  dis- 
missing a  bill  for  want  of  jurisdiction, 
failure  of  prosecution,  want  of  parties, 
or  any  other  cause  not  involving  the 
essential  merits  of  the  controversy.*' 
Foster  v.  The  Richard  Busteed,  100 
Mass.  412. 

Jndgmonts  in  Otlisr  States. — And  the 
same  principles  apply  to  judgments  of 
dismissal  rendered  in  other  states  of 
the  Union.  Trabue  v.  Short,  5  Coldw. 
(Tenn.)  297. 

8.  Stickney  v.  Goudy,  132  111.  313; 
Rogers  v.  Higgins,  57  111.  244;  Har- 
mon V.  Auditor,  123  III.  122;  Ruegger 
V.  Indianapolis,  etc.,  R.  Co.,i03lU. 
449;  Smith  V.  Swan,  69  Iowa  412. 

When  Issues  An  ths  Sams. — The  mat- 
ter in  issue  is  the  same  when  the 
question  raised  by  the  answer  to  the 
bill,  and  material  to  the  complainant's 
case  as  set  forth  in  the  bill,  is  also 
made  a  material  question  in  the  suit 
at  law  by  the  evidence  in  defense  un- 
der the  general  issue.  Hall  v.  Dodge, 
38  N.  H.  346. 

4.  Miller  v.  Cook,  135  111.  190;  Carroll 
V.  Patrick,  23  Neb.  843;  Fitzpatrick  v. 
Engard,  4  Pa.  Dist.  Rep.  383;  Kelsey 
V.  Murphy,  26  Pa.  St.  78  ;  Lanphear  tr. 
Ketcham,  53  Kan.  799;  Forist  v.  Bel- 
lows, 59  N.  H.  231;  Hall  V.  Dodge,  38 
N.  H.  346. 

On  Demurrtr. — A  decree  dismissing  a 
bill  on  demurrer  may  be  on  the  meritfl. 
Parkes  v.  Clift,  9  Lea  (Tenn.)  539; 
Brown  v.  Kirkbridc,  19  Kan.  591. 

5.  Ruegger  v.  Indianapolis,  etc..  R. 
Co.,  103  111.  450. 
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the  prior  suit  are  alleged  by  cross  bill  in  the  succeeding  suit.* 

Diminal  Bindf  Whom. — Such  a  dismissal,  however,  binds  only  par- 
ties and  those  in  privity  with  them.* 

Biixd«n  on  Defendant. — ^The  burden  rests  upon  the  defendant  to 
show  that  the  former  decree  of  dismission  was  res  adjudicata? 

Judgment  mnst  be  ISntered. — And  to  operate  as  a  bar  the  judgment 
of  dismissal  must  be  entered.* 

(2)  Presumption  as  to  Merits — Honenlts. — At  law  the  presump- 
tion is  that  a  nonsuit  is  merely  formal  unless  it  be  affirmatively 
shown  to  have  been  upon  the  merits.* 

IHsmiesai  at  Law. — The  same  rule  appears  to  apply  generally  to 
judgments  of  dismissal  at  law.* 

In  Chanoery  the  opposite  rule  obtains,  and  a  general  decree  dis- 
missing a  bill  will  be  presumed   to  have  been  upon  the  merits/ 

SpeciiLeCanselmmaterial.— And  where  in  the  form  of  a  retraxit,     Folger  v, 

the  dismission  is   on  the  merits  it  is  The  Robert  G.  Shaw,  2  Woodb.  &  M. 

immaterial  for  what  specific  cause  the  (U.  S.)  531. 

suit  is  dismissed.     Payne  v.  Grant,  81  6.  Taylor  v.  Larlcin,i2  Mo.  i03;Clem- 

Va.  164;  Rnegger  v.  Indianapolis,  etc.,  ens  v.  Murphy,  40  Mo.  121;  Estep  v. 

R.  Co.,  103  111.  450;  Harmon  v,  Audi-  Larsh,  2i  Ind.  190. 

tor,  123  111.  122.  So  a  Here  Entry  in  a  suit,  ''Dismissed 

1.  Knowlton   v.    Hanbury,    117   111.  at  the  costs  of  the  defendant,"  is  not  a 
475*  retraxit^  nor  will  it  be  presumed  to  be 

Whole  Seoord  Considered. — The  appel-  a  judgment  on  the  merits  so  as  to  bar 

late  court  may  consider  the  whole  rec-  another  action  for  the  same  cause.     It 

ord  to  discover  whether  the  bill  is  dis-  is  simply  a  judgment   of  discontinu- 

missed  on  the  merits  or  not.     Jones  v,  ance.     Bond  v.  McNider,  3  Ired.  (N. 

Hunter,  32  111.  App.  454.  Car.) 440. 

2.  Yost  V.  Cowden,  7  Montg.  (Pa.)       7.  Illinois,  —  Garrick    v.    Chamber- 
73;  Pugb  V,  Holt,  27  Miss.  461.  lain,  97  111.  623. 

8.   Brandlyn  ».  Ord,  i  Atk.  571.  Louisiana.  —  Bledsoe   v.    Erwin,  33 

4.  AlHn   V,    Williams,  97  Cal.   410,    La.  Ann.  615. 

holding  that  the  filing  of  a  dismissal  Massachusetts, — Borrowscale  v,  Tut- 

with  the  clerk,  or  the  entry  of  an  or-  tic,    5    Allen   (Mass.)    377;    Foote   v, 

der  of  dismissal  in  the  minutes  of  the  Gibbs,  i  Gray  (Mass.)  412;  Bigelow  v. 

court,  does  not  of  itself  constitute  a  Winsor,   i   Gray  (Mass.)  299;    Durant 

bar.  V,    Essex    Co.,  8   Allen  (Mass.)    103; 

ImpliedDitmisMilof  Grots  Bill. —Where  Blackinton  v.   Blackinton,   113  Mass. 

a  decree  dismissing  the  original  bill  231. 

substantially  disposes  of  the   subject  Michigan, — Edgar  z^.  Buck,  65  Mich, 

matter  of  the  cross  bill  so  as  to  defeat  359. 

its  object,  the  failure  to  formally  dis-  Mississippi, — Phillips    r.    Wormley, 

miss  the  cross  bill  is  immaterial.    Ross  58  Miss.  398. 

V.  Clore,  3  Dana  (Ky.)  197.  A>w   Hampshire. — Gove   v,  Lyford, 

5.  Folger  v.  The  Robert  G.  Shaw.  2  44  N.  H.  525. 

Woodb.    &   M.    (U.    S.)   533;  Brett  v.  New     York, — tacrine    v,    Dunn,    4 

Marston.  45  Me.  401.  Johns.  Ch.  (N.  Y.)  141;  Neafie  v,  Nea- 

In  Faet  on  Merits. —But  where  it  is  in  fie.  7  Johns.  Ch.  (N.  Y.)  4. 

fact  a  judgment  on  the  merits  it  will  Tennessee, — Parkes   v,    Clift,  9  Lea 

be   effectual  as   a  bar    although  it  is  (Tenn.)    529;    Williams   v.    Hollings> 

termed  a  judgment  of  nonsuit.     Smith  worth,  5  Lea  (Tenn.)  358. 

V.  McMillan,  90  Hun  (N.  Y.)  542;  Hess  Virginia, — Washington,  etc.,  R.  Co. 

V,  Beekman,  II  Johns.  (N.Y.)  457;  Gil-  v,  Cazenove,    83   Va.    744;  Taylor  v. 

Hlan  V,  Spratt,   8  Abb.   Pr.   N.  S.  (N.  Yarbrough,  13  Gratt.  (Va.)  183. 

Y.  C.  PI.)  i3;Blumv.  Hartman,  3Daly  United     States. — Durant    v.     Essex 

(N.  Y.)47.  Co.,   7   Wall.  (U.  S.)   107;  Walden  v, 

Setrazit. — Where  a  voluntary   non-  Bodley,  14  Pet.  (U.  S.)  156. 

suit  is  intended  as  a  bar  it  should  be  In  Foote  v    Gibbs,  i  Gray  (Maes.) 
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and  a  final  settlement  of  the  controversy  *  unless  the  decree  was 
collusive,*  although  the  decree  was  pronounced  by  a  divided 
court.*  The  presumption  attaches  unless  the  statements  of  the 
record  show  that  the  dismissal  was  for  some  cause  not  going  to 
the  merits  ;  *  and  of  course  the  whole  record  may  be  examined  to 
find  out  what  was  actually  decided  or  might  have  been  decided.* 

Under  Code  Prooednre. — The  rule  in  chancery  just  stated  applies  to 
the  dismissal  of  an  equitable  action  under  code  procedure  •  unless 
modified  by  statute.^ 

(3)  Witlu)Ut  PerJiidice—TiXiViXy  of  Such  Diemliial. — To  obviate  the 
general  presumption  of  dismissal  upon  the  merits,  the  dismissal 
should  be  stated  in  express  terms  to  be  made  **  without  prejudice."® 


413,  It  was  said:  "There  is  nothing 
to  indicate  the  grounds  of  dismissal 
in  this  case,  except  the  fact  of  dis- 
missal after  an  appearance  for  the 
defendants.  But  the  authorities  both 
in  England  and  in  this  country  are 
decisive  that  a  general  entry  of  '  Bill 
dismissed/  with  no  words  of  qualifi- 
cation such  as  '  Dismissed  without 
prejudice/  or  'without  prejudice  to 
an  action  at  law/  or  the  like,  is  con- 
clusively presumed  to  be  upon  the 
merits,  and  is  a  final  determination  of 
the  controversy/* 

1.  Smith  V.  Auld,  31  Kan.  267. 

Contra. — In  Ohio  the  contrary  rule 
obtains,  and  the  fact  that  dismissal 
was  on  the  merits  must  be  affirmative- 
ly shown.  In  the  absence  of  any  in- 
dication in  the  record  there  is  no  pre- 
sumption either  way,  and  the  dismissal 
will  not  act  as  a  bar.  Loudenback  v. 
Collins,  4  Ohio  St.  251;  Lore  v.  Tru- 
man, 10  Ohio  St.  45. 

North  Caroiitta.— And  the  same  rule 
appears  to  have  been  adopted  in  North 
Carolina.  Rollins  v.  Henry,  84  N. 
Car.  579. 

8.  Forist  V.  Bellows,  59  N.    H.  23 x. 

3.  Durant  v.  Essex  Co.,  8  Allen 
(Mass.)  103. 

4.  Garrick  v.  Chamberlain,  97  IH. 
623:  Swift  V.  Allen,  55  111.  303;  State 
V.  Hard.  25  Minn.  460;  Durant  f.  Es- 
sex Co.,  7  Wall.  (U.  S.)  107. 

Teohnioal  Oronndf. — As  where  a  rec- 
ord is  presented  showing  that  techni- 
cal grounds  were  actually  set  up  in 
defense.  Foster  v.  The  Richard  Bus- 
teed,  100  Mass.  409;  Andrews  v.  School 
Dist.  No.  4,  35  Minn.  70. 

5.  Smith  V.  Auld,  31  Kan.  266. 

Gonelnfions  of  tho  Court.— The  ex- 
pressed conclusions  of  the  court  made 
in  conformity  with  the  statute  may  be 
regarded  where  the  form  of  the  judg- 


ment does  not  show  whether  it  was 
made  upon  a  determination  of  the 
merits.  Boom  v.  St.  Paul  Foundry, 
etc.,  Co.,  33  Minn.  253. 

6.  *'  A  dismissal  of  the  complaint  is 
ordinarily  equivalent  to  a  decision 
upon  the  merits  against  the  complaint, 
and  a  bar  to  a  new  action."  De  Witt 
V.  Chandler,  11  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  459. 

7.  In  Now  York  it  is  expressly  provid- 
ed by  section  1209  of  the  Code  Civ.  Pro. 
that  a  final  judgment  dismissing  a 
complaint  either  before  or  after  a  trial 
will  not  bar  a  new  action,  involving 
the  same  issues  between  the  same 
parties,  unless  it  expressly  and  aflirm- 
atively  appears  on  the  judgment  roll 
that  it  was  rendered  on  the  merits. 
See  Vowell  r.  Twenty-third  St.  R.  Co., 
14  Misc.  Rep.  (N.  Y.  C.  PI.)  538. 

The  judgment  operates  as  a  bar 
where  the  record  shows  a  judgment 
upon  the  merits,  Vowell  v.  Twenty- 
third  St.  R.  Co.,  14  Misc.  Rep.  (N.  Y. 
C.  PI.)  538,  although  there  be  no  ex- 
press declaration  to  that  efifect  con- 
tained in  the  judgment  roll,  O'Rourke 
V.  Hadcock,  114  N.  Y.  555. 

8.  Gamble  v.  East  Saginaw,  43  Mich. 
367;  Brown  v.  Kirkbride,  19  Kan. 
588;  Hobbs  V.  Spencer,  49  Kan.  jtg: 
McRee  v.  Gardner,  131  Mo.  599;  Boyd 
V.  Jones,  44  Ark.  314. 

Disniasal  for  Want  of  Equity  should 
be  without  prejudice  where  any  prob- 
ability of  a  legal  right  in  ihe  plaintiff 
exists.  De  Witt  v.  Chandler,  ii  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)459;  Hollcy 
V,  Wilkinson,  31  Ala.  196;  Danforth 
V,  Herbert,  33- Ala.  497;  Taliaferro  v. 
Branch  Bank,  23  Ala.  755;  Wright  r. 
May,  40  Ala.  550;  Moore  v.  Murrah. 
40  Ala.  573;  Palmer  v.  Rankins.  30 
Ark.  771;  Ledsinger  v.  Central  Line 
of  Steamers,  79  Ga.  716:    Sheldon  r. 
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Wherever  it  is  not  actually  upon  the  merits,*  the  term  is 
used  in  order  to  reserve  to  the  parties  the  privilege  of  en- 
forcing their  rights  by  subsequent  proceedings  *  and  to  destroy 


Harding,  44  III.  68;  Blanchard  v. 
Moore,  4  J.  J.  Marsh.  (Ky.)  472;  Haw- 
kins V,  Lowry,  6  J,  J.  Marsh.  (K  ,'.)56; 
Phelps  V.  Jackson,  27  Ark.  585. 

Defeet  Attributable  to  Defendant. — So 
where  the  defect  which  occasioned  the 
dismissal  of  the  bill  is  not  attributable 
to  the  complainant.  Emery  v.  Ow- 
ings,  7GiIl(Md.)488. 

When  Amendable. — And  a  bill  which 
can  be  amended  so  as  to  allow  com- 
plainant some  relief  should  be  dis- 
missed without  prejudice.  Allen  z/. 
McCulIough.  99  Ala.  612;  Blanchard 
V.  Moore.  4  J.  J.  Marsh.  (Ky.)  472; 
Hawkins  v.  Lowry,  6  J.  J.  Marsh. 
(Ky.)  56;  Evans  v.  Wells,  7  Humph, 
(lenn.)  559;  Wilson  v.  Eggleston,  27 
Mich.  257. 

I.  Illinois, — Sheldon  v.  Harding,  44 
111.  68. 

Massachusetts. — Biggerstaff  v.  Mars- 
ton,  161  Mass.  102. 

Michigan. — Chandler  v,  Jenks,  50 
Mich.  151;  Gamble  v.  E^st  Saginaw, 
43  Mich.  367. 

Mississippi, — Tucker  v,  Wilson,  68 
Miss.  693;  Wellons  v,  Newell,  7  Smed. 
&  M.  (Miss.)  399;  Alexander  v,  Moye, 
38  Miss.  640. 

New  Jersey, — Codington  v,  Mott,  14 
N.  J.  £q.  430. 

Vermont. — Tillison  v,  Tillison,  63 
Yt.  411. 

Virginia, — Lockridge  v.  Sharrot,  5 
Leigh  (Va.)  376. 

England, — Gloucester  v.  Wood,  3 
Hare  148;  Seymour  v.  Nosworthy,  i 
Ch.  Cas.  155, 

Flaintiif  a  Pablie  Enemy.— ^yhere  the 
ground  of  dismissal  is  that  the  plain- 
ti£f  is  a  public  enemy,  the  dismissal 
should  probably  be  made  without  prej- 
udice.     Hoskins    z/.  Gentry,   2  Duv. 

(Ky.)285.  .        . 

Defeat  of  Partiei. — The  dismissal  is 
without  prejudice  where  it  is  based 
upon  a  want  of  proper  parties. 

Arkansas,  —  McRae  v,  Rogers,  30 
Ark.  273;  Eddins  v.  Buck,  23  Ark.  509; 
Boyd  V,  Jones,  44  Ark.  314. 

Kentucky, —  C^X^vt^W  v.  Hawkins,  i 
Litt.  (Ky.)  212;  Cooper  v,  Gunn,  4  B. 
Men.  (Ky.)  594;  Patrick  v.  White,  6  B. 
Mon.  (Ky.)  330;  Shockley  v,  Niess,  3  J. 
J.  Marsh.  (Ky.)  96:  Mims  v,  Mims,  3  J. 
J.  Marsh.  (Ky.)i03;  W.illacei/.  Hanley, 


4  J.  J.  Marsh.  (Ky.)  622;  Bosley  v.  Por- 
ter, 4  J.  J.  Marsh.  (Ky.)  621;  Pogue  v, 
Richardson,  7  J.  J.  Marsh.  (Ky.)  240; 
Thompson  v,  Peebles,  6  Dana  (Ky.) 
392;  Wickliffe  v,  Lee,  4  Dana  (Ky.)  30: 
Dougherty  v,  Morgan,  6  T.  B.  Mon. 
(Ky.)  153;  M'Clain  v,  French,  2  T.  B. 
Mon.  (Ky.)  149;  Barry  v,  Rogers,  2  Bibb 
(Ky.)  314;  Saddler  v.  Glover,  i  B.  Mon. 
(Ky.)  53;  Pindell  v,  Vimont,  14  B.  Mon. 
(Ky.)  322;  Royse  v,  Tarrant,  6  J.  J. 
Marsh.  (Ky.)  566;  Clark  v.  Hunt,  7  J. 
J.  Marsh.  (Ky.)  245;  Turpin  v.  Thomp- 
son, 2  Mete.  (Ky.)  422;  Rowland  v, 
Garman,  i  J.  J.  Marsh.  (Ky.)  76. 

Faote  Hot  in  Isine. — So  where  it  is 
dismissed  because  facts  have  not  been 
properly  put  in  issue.  Crabb  v,  Thom- 
as. 25  Ala.  212;  Edwards  v,  Edwards, 
30  Ala.  394;  Williams  v,  Jones,  79  Ala. 
119;  McRae  v,  Rogers,  30  Ark.  272; 
Stipp  V.  Alkire.  5  J.  J.  Marsh.  (Ky.)  4; 
Mead  v,  Knox,  12  Mo.  284. 

Plaintiff  Deelining  to  Amend.  —  So 
where  the  plaintiff  declines  to  amend. 
Bomar  v.  Parker,  68  Tex.  435;  Jones  v, 
Minogue,  29  Ark.  637;  Palmer  v.  Ran- 
kins,  30  Ark.  771. 

Remedy  at  Law.— Or  in  case  of  dis- 
missal because  an  adequate  remedy 
exists  at  law.  Hawkins  v,  Lowry,  6 
J.J.  Marsh.  (Ky.)  55;  Hacker  z;.  Barton, 
84  111.  313:  Play  ford  v,  Plavford,  i  W. 
R.  15. 

Premature  Suit.— Or  because  the  suit 
is  premature.  Key  v.  Hord,  4  Munf. 
(Va.)  485;  Robb  v.  La  Grange,  158  111. 
21;  State  Bank  v,  Milton,  12  B.  Mon. 
(Ky.)340. 

Where  Proof  Supplied.— Or  because  of  a 
defect  of  proof  which  maybe  supplied. 
Moore  v.  Moore.  22  Tex.  237:  Evans  v. 
Wells,  7  Humph.  (Tenn.)  559;  Terry  v. 
Home,  59  Hun  (N.  Y.)  492;  Edwards 
V,  Edwards,  30  Ala.  394;  Bias  v.  Vance, 
32  Miss.  198;  Allinet  v.  His  Creditors, 
15  La.  Ann.  130. 

Want  of  Juriidietion.— Or  where  the 
dismissal  is  for  want  of  jurisdiction. 
Woods  V,  Waddle,  44  Ohio  St.  449; 
Richards  v,  Allis,  82  Wis.  509;  Adams 
V,  Arnold,  4  J.  J.  Marsh.  (Ky.)  208; 
iMills  V,  Mills,  18  N.  J.  Eq.  444. 

8.  McCarren  v.  Coogan,  50  N.  J. 
Eq.  268;  Reynolds  v,  Hennessy,  17  R. 
I.  169;  Magillv.  Mercantile  Trust  Co., 
81   Ky.  129:  Lang  v.  Waring,  25  Ala. 
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the  effect  of  dismissal  as  a  bar.^ 

B6Tmibl«  Srr«r.  —  An  absolute  dismissal  where  the  dismissal 
should  have  been  without  prejudice  is  reversible  error ;  •  and  the 
appellate  court  will  either  reverse  and  render  a  decree  "  without 
prejudice/'*  or  modify  and  affirm,*  or  remand  the  cause  with 
instructions  to  dismiss  without  prejudice.* 

AmendnMnt  of  DMrtt. — A  decree  of  general  dismissal  may  be 
amended  on  appropriate  application  so  as  to  be  ''  without  preju- 
dice." • 

BtTi«w  of  BiimiMal  without  PnjndiM. — A  dismissal  of  a  bill  in  equity 
without  prejudice  will  not  be  reviewed  unless  the  error  is  very 
clear.'' 

625;  Durant  v.  Essex  Co.,  7  WaU.  (U.  6  Munf.  (Va.)  251;   ElUs  v,  Baird,  6 

S.)  107;  BaHentine  v.  Ballentine  (Pa.  Munf.  (Va.)  456. 

i888)t  15  Atl.  Rep.  859.  4.  Handly  v,   Snodgrass,  9  Leigh 

1.  Elat on  V.  French,  23  Ohio  St.  560;  (Va.)  493;  Lewis  v,  Billips,  i  Leifh 
Morgan  v,    Andres,   8   Am.    L.    Rec.  (Va.)  366. 

(Ohio)  353;  Northern  Pac.  R.   Co.  v.  5.  Lewis  v.  Hayden,  4   Litt.  (Ky.) 

St.    Paul,  etc.,  R.  Co.,  47  Fed.   Rep.  281;  Cooper  v,  Gunn,  4  B.  Mon.  (Ky.) 

536  ;    Lang  v.    Waring,  25   Ala.  639;  597:  Adams  v.  Arnold,  4  J.  J.  Marsh. 

Ragsdale  v,  Vicksburg,  etc.,  R.  Co.,  (Ky.)  208;  Pogue  v.  Richardson,  7  J. 

62  Miss.  488  ;    Graham  v.  Smith,  62  J.  Marsh.  (Ky.)  240;  Wickliflfe  v,  Lee, 

Mich.  147;  Tillison  v.  Tillison,  63  Vt.  4  Dana  (Ky.)  30;  Johnson  v.  Fox,  5  J. 

411;  Gunn  V,  Peakes,  36  Minn.  177.  J.  Marsh.  (Ky.)647;  Lanier  v.  Hill,  30 

2.  Pogue    V,    Richardson,    7   J.   J.  Ala.  iii. 

Marsh.  (Ky.)  240;    Hiawatha  Tp.    v,  6.  Young  r.  Cavitt,  7  Heisk.  (Tenn.) 

Steere,  90  Mich.  270;  Gregory  v.  Bos-  19,  where  it  was  amended  on  petition 

ton    Safe    De|>osit    Co.,    144    U.    S.  for  rehearing. 

666.  At  Babaequeiit  Term. — A  decree  dis- 

LadiM  of  tlM  Plaintiff  in   failing  to  missing  a  bill  cannot  be  amended  at  a 

amend  a  bill  may  warrant  the  appel-  subsequent  term  without  notice  so  as 

late  court  in  a  refusal  to  modify  a  de-  to  be   without    prejudice.      Swift  v. 

cree  of  dismissal  so  as  to  be  **  without  Allen,  55  111.  303. 

prejudice."    Cowan  v.  Jones,  27  Ala.  AmeiidmsAt  of  Baoord. — A  motion  to 

317.  amend    the   record    entry   "  Bill   dis- 

S.  Alabama. — Cameron  v.  Abbott,  30  missed,"  to  '*  Without  prejudice,"  will 

Ala.  416.  be  denied  where  it  would  nullify  the 

Illinois. — Sexton  v.  Chicago  Storage  decision    rendered    on   evidence   and 

Co.,  30  III.  App.  97.  pleadings.     Gove  v.  Lyford,  44  N.  H. 

Kentucky. — Galloway  v.  Hamilton,  3  525. 

T.  B.  Mon.  (Ky.)  270;  Stout  v.  Ash-  7.  Livingston   v.  Hayes.  43  Mich, 

ton,  5  T.  B.  Mon.  (Ky.)  251.  129. 

Maryland.  —  McDowell    v.    Gold-  Aftor  Hoaring  on  tko  Koriti.— Where 

smith,  24  Md.  230;  Griffith  v.  Freder-  the  case  is  heard  upon  the  merits,  the 

ick  County  Bank,  6  Gill   &  J.  (Md.)  dismissal     should    not    be   "  without 

424;  Stewart  V.Stone,  3  Gill  &  J.  (Md.)  prejudice."     Lucas  v.  Mitchell,  3  A. 

510.  K.  Marsh.  (Ky.)  246;  Bell  t^.  Simonds, 

Mississippi.— ChWes  v.  Champenois,  14  Mo.  100;  Wolff  cr.  Canadian  Pac.  R. 

69  Miss.  603.  Co.,  89   Cal.   338;  Chandler  v.  Jenks, 

New  York. — Knight  v.  Sackett,  etc.,  50  Mich.  151. 

Lithographing  Co..  61   N.  Y.  Super.  Wlien  Dismliiod  withoat  BoMrvation. 

Ct.  219.  — Where  the  suit  in  equity  is  regular- 

Tennessee. — Ragan  v.  Aiken,  9  Lea  ly  tried  upon  the  bill,  answer,  exhibits, 

(Tenn.)  623.  and    evidence,  and  the   evidence  ^  is 

Virginia. — Handly  v.  Snodgrass,  9  found  insufficient  to  sustain  the  bill, 

Leigh  (Va.)  493 ;  Jones  v.  Pilcher,  6  the    bill   will    be    dismissed  without 

Munf.  (Va.)  425;  Stott  v.  Baskerville,  reservation.       McRae  v.   Rogers,  50 

6  Munf.  (Va.)  90;  Rootes  v.  Holliday,  Ark.  27s. 
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Xiy.  APPEALS    raOK     DECI8I0V8     TSBMIVATUIG    THE     CAUSE— 1. 

Finalityy  Findings^  etc — Final  Judgment. — A  decision  terminating  a 
suit  without  an  adjudication  on  the  merits  is  nevertheless  a  final 
judgment  or  decree  within  the  intent  of  the  law  regulating 
appeals,*  even  though  it  fails  to  award  costs,*  or  does  not  operate 
as  a  bar  to  a  new  action,*  or  is  peremptorily  required  by  statute.* 

Entry  Beqnired — An  entry  is  required,*  but  it  may  be  sufficient 
though  informal.* 

Opinion  or  Findings  Hot  Beqnired.  — Neither  a  written  opinion  ^  nor 
findings  ®  are  required  to  authorize  review  by  an  appellate  court.* 


1.  Leese  v.  Sherwood,  21  Cal.  164 
Lalande  v,  McDonald,  2  Idaho  283 
Stewart  v,  Carbray,  59  111.  A  pp.  397 
Reitnan  v,  Ater,  88  111.  299;  Brown  v 
Galena  Min.,  etc.,  Co.,  32  Kan.  528 
Smith-Frazer  Boot,  etc.,  Co.  v.  Derse 
41  Kan.  150;  Banks  v.  Uhl,  6  Neb 
148;   Rogers  v.  Russell,  11  Neb.  361 


a  new  trial  is  inconsistent.  A  dismis- 
sal is  a  refusal  to  entertain  a  motion. 
A  denial  of  a  motion  implies  its  con- 
sideration. But  where  the  party  mov- 
ing neglects  to  properly  bring  on  the 
motion  for  hearing,  it  will  be  con- 
sidered as  a  dismissal.  Descalso  v. 
Duane    (Cal.    1893),     33     Pac.     Rep. 


Carpenter  v,   Cincinnati,  etc..  Canal  328. 

Co.,  35  Ohio  St.  307;   Pryor  v,  Emer-  In  XisMmri,  however,  the  judgment 

son,  22  Tex.  163.  should  be  formally  set  out  in  order  to 

When  Bendereld  in  Yaoation  it  becomes  authorize  an  appeal  or  writ  of  error, 

final  from    the  date    of    its  entry  of  Boggess  v.  Cox,  48  Mo.  278. 

record  by  the  clerk.      Pace  v.  Ficklin,  7.  Toner  v.   New  York,   i  Abb.  N. 

76  Va.  296.  Cas.  (N.  Y.  Supreme  Ct.)  302. 

ProPorma. — And  it  is  final  and  ap-  Dismissal  1^  Beferee. — And  where  the 

pealable  although  pfo  forma.     White  case  is  referred  to  a  referee  it  is  suffi- 

V.  U.  S.  Bank,  6  Ohio  528.  cient  for  him  to  file  a  report  showing 

8.  Stoppenbach  v,  Zohrlant,  21  Wis.  that  the  complaint  was  dismissed  on 

385.  plaintifif's  own  showing,  and  directing 

8.  Collins  V,  Waggoner,  20  Wis.  48;  the  entry  of  a  judgment  of  dismissal 

Dahler  v,  Steele,  i  Mont.  206;  Hers-  thereon.     Bishop  v.   Empire  Transp. 

hizer    v.    Florence,    6    Am.    L.    Rec.  Co.,  37  N.  Y.  Super.  Ct.  12. 

(Ohio)  500.  8.  Bishop  v.  Empire  Transp.  Co.,  37 

4.   Purcell  v.  Payton,  58  Mo.  App.  N.  Y.    Super.  Ct.  12;  Toner  v.  New 

442;  Bohle  V,  Kingsley,  51  Mo.  App.  York,  i  Abb.  N.  Cas.  (N.  Y.  Supreme 

389.  Ct.)  302;    Reynolds  v,  Brumagim,  54 

6.  Rosenthal  v,  Roberson,   114    N.  Cal.  254;  Harney  v.  McLeran,  66  Cal. 

Car.  594.  34;  Thompson  v,  Myrick,  24  Minn.  4; 

A  Conditional  Order  of  dismissal  is  McCormick  v.  Miller,  19  Minn.  443. 

not  final  and  appealable  until  the  dis-  9.  Ai  to  All  Parties  to  Beeord. — ^The 

missal  is  actually  entered.     Brigel  v.  disposition  of  the  case  must  be  final  as 

Cameron,  6  Cine.  L.  Bull.  (Ohio)  379;  to  all  parties  to  the  record  to  support 

Clark  V.  North  Muskegon,  86   Mich,  the   appeal.     Merchants'  Exch.  Mut. 

29.  Benevolent   Soc.  v.   Sessinghaus,   59 

6.   Heegaard  v,  Dakota L.&T.  Co.,  3  Mo.  App.  106;  Harper  v.  Hildreth,  99 

S.  Dak.  569;  De  Graf  v,  Seattle,  etc.,  Cal.  269;   Packer  v.  Roberts,  44    111. 

Nav.  Co.,  10  Wash.  468.  App.  232. 

SnUldent  Entry.— An  abstract  stat-  Diimiiial  of  a  Codefondant.— A  plain- 
ing that  "  The  action  is  hereby  dis-  tiff  may  appeal  from  a  decree  dismiss- 
missed"  is  a  sufficient  entry,  Hee-  ing  a  bill  as  to  one  codefendant  against 
gaard  v,  Dakota  L.  &  T.  Co.,  3  S.  Dak.  the  plaintiff's  consent.  Taylor  v,  Rob- 
569;  or  that  "The  cause  of  action  is  erts,  3  Ala.  87. 

dismissed  at  the  cost  of  the  plaintiffs,"  A  decree  dismissing  a  bill  as  to  one 

Koons  V.  Williamson,  90  Ind.  599.  codefendant  is  final  as  to  that  defend- 

Ineonelitent  Order.  —  An   order  both  ant.     Dick  v,   Robinson,   19  W.  Va. 

denying  and  dismissing  a  motion  for  163. 
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2.  When  Appeal  or  Writ  of  Brror  will  Lio^^.  Involuntary  Dis- 
MISSAL — etMrallaU. — An  appeal  lies  from  a  decree  dismissing  a 
bill  in  equity  against  the  will  of  the  plaintiff,*  or  from  a  judg- 
ment dismissing  an  action  at  law,*  or  from  a  judgment  entered 
upon  an  order  of  dismissal,'  or  from  an  order  dismissing  a  com- 
plaint under  code  procedure;"*  and  it  is  immaterial  \\:»cther  the 

1.  Maryland. — McLaughlin   v.    Mc-  8.  Lauferty  v.  Prickett,  50  Ind.  24: 

Laaghlin'(Md.  1893),  36  Atl.  Rep.  509.  Howeth  v,  Clark  (Tex.  App.  1890),  16 

Michigan, — Higgins   v.    Carpenter,  S.  W.  Rep.  175;  Parker  tr.  Spencer,  61 

Harr.  (Mich.)  3s6;  Laffertyv.  People's  Tex.  155;  Hagood  v.  Grimes.  24  Tex. 

Sav.  Bank,  70 Mich.  210:  Van  Drie lev.  16;  Hanks   v,    Thompson,   5   Tex.   6; 

Van    Driele,    58   Mich.   373;  Little  v.  Bradshaw  v.  Davis,  12  Tex.  344;  Gulf, 

Stephens,  8a  Mich.  596;  Peters  v.  Han-  etc..  R.  Co.  v.  Fort  Worth,  etc.,  R.  Co., 

sen,  55  Mich.  279.  68  Tex.  98;  Westr.  Bagby,  12  Tex.  34. 

Virginia, — Atkinson  v,  McCormick,  By  Writ  of  Error. — And  where  a  writ 

76  Va.  791.  of  error  has  not  been  supplanted  by  a 

United  States.  —  Gaylords  v,    Kel-  code  appeal,  a  dismissal  of  an  action  at 

shaw,  I  Wall.  (U.  S.)  81;  Hobson  v,  law  may  be  reviewed  by  writ  of  error. 

M'Arthur,  i6  Pet.  (U.  S.)  182;    Peir-  Lawler  v.  Fitzpatrick,  3  Wis.  573. 

soil  V.  Elliott,  6   Pet.  (U.  S.)  95;  Car-  BitaUMing    Writ    of    Xo|M«^ri&.— An 

neal  v.  Banks,  10  Wheat.  (U.  S.)  192;  order  dismissing  a   writ  of   replevin 

Barney f/.  Baltimore,  6  Wall.(U.  S.)  280;  and  quashing  subsequent  proceedings 

Providence  Tool  Co.  v.  Norris,  2  Wall,  is  reviewable  as  a  final  order  on  writ 


(U.  S.)45:  Dandridge  v.  Washington, 
2  Pet.  (U.  S.)370. 

England, — Lindsay  v.  Lynch,  2  Sch. 
&  Lef.  10. 

7or  Pailnre  to  Amoad.  — An  appeal 
lies  from  the  dismissal  of  a  cause  for 
the  failure  of  a  plaintiff  to  amend. 
Bowie  V,  Kansas  City,  51  Mo.  455. 

AJToetiiif  Ciutody  of  OUldrta.  —  An 
order  dismissing  a  petition  to  modify 
a  final  order  for  the  custody  of  chil- 
dren is  appealable.  Neil  v,  Neil,  38 
Ohio  St.  558. 

Ob  Domarror. —  Appeal  lies  from  an 
order  dismissing  a  bill  on  demurrer. 
Meyer  v,  Meyer,  4  Cine.  L.  Bull. 
(Ohio)  368. 

Ob  BiitolatioB  of  an  Iqjimetion. — A 
dismissal  of  a  bill  on  dissolution  of  a 
temporary  injunction  is  appealable. 
Chase  v.  Hall,  41  Mo.  App.  15. 

Ob  Certiorari. — A  decision  dismissing 
a  case  on   certiorari,  ordering   judg- 


of  error.  Jewell  v.  Lamoreaux,  30 
Mich.  155. 

AotloA  of  TroTtr.— An  order  finally 
dismissing  a  common-law  action  of 
trover  where  the  grounds  of  the  mo- 
tion are  embodied  in  the  record,  is 
reviewable  by  writ  of  error.  Emer- 
son V,  McCormick  Harvesting  Mach. 
Co.,  51  Mich.  5. 

Ib  MawaolmiotU  an  appeal  does  not 
lie  from  a  judgment  of  the  Common 
Pleas  dismissing  a  suit.  Cashing  v. 
Field,  9  Met.  (Mass.)  180;  unless  for  a 
matter  of  law  apparent  upon  the 
record,  Bowler  v.  Palmer,  2  Gray 
(Mass.)  553.  A  revision  maybe  prop> 
erly  had  by  a  bill  of  exceptions.  Cash- 
ing V,  Field,  9  Met.  (Mass.)  180. 

8.  Thomas  v.  Smith,  75  Hun  (N.  Y.) 

573. 

Undor  Code  Proooduro  an  appeal  will 
not  lie  from  an  order  made  on  the  trial 
dismissing    the  action.      It   must   be 


ment.  and  awarding  a  writ  of  proce-     from  the  judgment  of  dismissal,    or 


dendo,  is  appealable.  Holman  v.  G.  A. 
Stowers  Furniture  Co.  (Tex.  Civ. 
App.  1895),  30  S.  W.  Rep.  1120. 

Dismissal  of  latorploador.  —  Orders 
dismissing  interpleaders  from  a  suit 
in  equity  are  appealable.  Standley  v. 
Roberts^  59  Fed.  Rep.  836. 

Auxiliary  Bill. — A  decree  dismissing 
an  auxiliary  bill  where  it  sends  de- 
fendants therein  entirely  out  of  the 
case  is  appealable.  Grant  v.  East, 
etc.,  R.  Co.    50  Fed.  Rep.  795. 
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an  order  made  on  a  motion  for  new 
trial  in  the  cause.  Searles  v.  Thomp- 
son. 18  Minn.  316. 

4.  Sarsfield  v.  Van  Vaughner.  15 
Abb.  Pr.  (N.  V.  Supreme  Ct.)65. 

WaBtofFroiooiitlon.— In  fVaskingtpm 
an  appeal  will  not  lie  from  a  jodg* 
ment  dismissing  an  action  for  waat  of 
prosecution.  Pacific  Supply  Co.  r. 
Brand,  7  Wash.  357. 

In  Missouri  the  opposite  rule  ob- 
tains. Iron  Mountain  Bank  v.  Ann- 
Volume  VL 


Appeals  from  Beoisions                DISMISSAL.  TarmiiiatiBg  the  Came. 

dismissal  be  for  defective  service  *  or  for  any  other  cause.* 
Extent  of  tlie  Bole. — The  rule   extends   to   dismissals  by   inferior 

courts  ^  and  by  probate  courts,'*  and  to  orders  finally  dismissing 

petitions  in  special  proceedings.* 

Statutory  Kodifleationa. — In   many  jurisdictions  the  general  rule  is 

more  or  less  modified  by  statute.* 

strong, 92 Mo.  265;   Poole  z^.  Caulfield,  etc.,   R.    Co.    v.    Adams,  29   Fla.  260, 

45  Cal.  107.  33  Fla.  608. 

1.  MuHen    v.  Norfolk,    etc.,  Canal  PreTions    Kotion    Hot  Beqnired. —  A 

Co..  112  N.  Car.  109.  pcvious  motion  for  a  new  trial  is  not 

A  Deeree  DiimiMing  a  GroM  Bill  on  Be-  required,  to  authorize  the  review  on 

munrer  is  final  within  the  rule  confirm-  appeal,  aserror,  of  a  dismissal  without 

ing  appeals  to  such  decrees.     Clutton  a  trial.     Weeks  v.  Etter,  81  Mo.  375; 

V.  Clutton  (Mich.  1S95),  64  N.  W.  Rep.  Aultman  v,  Daggs,  50  Mo.  App.  280. 

744.  6.  In  Iowa  the  proper  remedy  for  a 

Defeotf  of  Form  in  Prooess. — Xn  Massa-  party  aggrieved  by  the  dismissal  of 
chusetts  no  appeal  lies  from  a  decision  the  cause  by  a  justice  of  the  peace  for 
by  a  trial  court  or  judge  on  a  motion  want  of  jurisdiction  is  by  writ  of  error, 
to  dismiss  an  action  for  defect  of  form  An  appeal  lies  only  from  a  final  judg- 
in  process,  Blackmer  v.  Davis,  16  ment.  Belding  v.  Torrence,  39  Iowa 
Gray  (Mass.)  120;  Farmers',  etc..  Bank  516:  Strieker  v.  Holtz,  50  Iowa  291. 
V.  Bronson,  14  Mich.  361;  and  an  ap-  In  Ohio  an  order  dismissing  an  action 
peal  may  be  taken  therefrom  before  for  failure  of  the  plaintiff  to  give  se- 
the  determination  of  the  original  bill,  curity  for  costs  is  held  not  to  be  a  final 
Clutton  V.  Clutton  (Mich.  1895^,  64  appealable  order,  as  the  rights  of  the 
N.  W.  Rep.  744;  Brooks  v.  Wooas,  40  parties  are  left  undetermined.  Straus- 
Ala.  538;  Lehman  v.  Ford,  47  Ala.-  burgh  v.  Doran,  2  West.  L.  M.  (Ohio) 
733.  600. 

8.  Mullen   v,    Norfolk,   etc.,    Canal  In  Xentnoky,  as  the  appellate  juris- 

Co.,  1X2  N.  Car.  109.  diction  of  the  Supreme  (^ourt  extends 

In  the  United  States  Supreme  Court  only   to  decisions  made  in  court,  an 

the   contrary  appears  to  be  held,  and  order  of  a  judge  made  out  of  court 

such  a  decree  is  deemed  interlocutory  dismissing  a  writ  of  habeas  corpus  is 

and  unappealable  until  the  determina-  not  appealable.     Broadwell  v.  Com. 

tion  of   the   original   bill.      Ayres   v.  (Ky.  1895),  32  S.  W.  Rep.  141. 

Carver,  17  How.  (U.  S.)  591.  In  Conneeticnt  a  judgment  of  nonsuit 

And  in ///zW/V  the  same  rule  obtains,  for  noncompliance  with  an  interlocu- 
Fleece  v.  Russell,  13  111.  31;  Ham-  tory  order  of  the  court  is  not  a  sen- 
burger  Co.  V.  Glover,  157  111.  521.  tence  or  judgment,  nor  does  it  import 

3.  Bohle  V.  Kingsley,  51  Mo.  App.  a  trial  within  the  statute  relating  to 
389;  Purcell  V.  Pay  ton,  58  Mo.  App.  appeals,  and  consequently  it  is  not 
442;  Hall  V.  Carlisle,  92  Ga.  318.  the  subject  of  appeal.   Hoyt  v.  Brooks, 

In  Ohio  a   judgment  of  a  mayor's  10  Conn.  188. 

court    dismissing    an  action   without  And   under  Gen.  Stat.  Conn.,  §  683, 

prejudice  is  not  a  final  judgment  from  providing  that  **  in  all  civil  actions, 

which  an  appeal  may  be  taken  under  except    those    by  summary    process, 

section  iii   of  the  Justice's  Act,  S.  &  brought  before  a  justice  of  the  peace, 

C.  788.     Ferralli/.  Bluffton  Lodge  No.  an   appeal   from   any   judgment   ren- 

371,  31  Ohio  St.  463.  dered  therein  upon  any  issue  may  be 

4.  Dearborn  v,  Preston,  7  Allen  had,"  no  appeal  can  be  taken  from  a 
(Mass.)  192.  judgment  of  nonsuit  for  the  failure  of 

In  Maeiaehneettf  an  appeal  lies  under  the  plaintiff  to  offer  any  evidence  in 

Pub.  Stat.,  c.  156,  §6,  from  a  decision  of  support  of    his    complaint,   although 

the  probate  court  dismissing  a  peti-  both    parties  appear  and  join  in  the 

tion  to  revoke  a  decree  of  adoption  on  general  issue,  as  no  judgment  is  ren- 

the  ground  of  fraud  practiced  on  the  dered  on  the  issue.     Norton  v,  Petrie, 

court.     Tucker  z'.  Fisk,  154  Mass.  574.  59  Conn.  200. 

5.  Van  Nostrand  v,  Carr,  30  Md.  United  States  Cirenit  Cevrt  of  Appeals. 
128;  Constant  r.  Barrett,  13  Misc.  — Where  the  motion  to  dismiss  in- 
Rep.  (N.  Y.  C.  PI.)  249;  Jacksonville,  volves  the  abatement  of  the  ^uit  by 
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*.  Involuntary  Nonsuit. — A  judgment  or  order  granting  a 
compulsory  nonsuit  is  subject  to  a  writ  of  error,*  or  an  appeal 
under  statutes  providing  for  an  appeal  from  final  judgments.* 
An  appeal  will  lie  although  the  nonsuit  was  voluntarily  submitted 

the  death  of  the   original  party,  the  decisions,    nor    are    they    jadgments 

circuit  court  of  appeals  will  review  a  within  the  meaning  of  the  code  defin* 

decision  denying  the  motion,  as  it  in-  ing  a  judgment  to  be  a  final  determi- 

volves  the  jurisdiction   of  the  court  nation  of  the  right  of  parties  to  the 

over  the  parties  to  the  suit.     Hender-  action.  Mulhern  r.  Union  I^u.  R.  Co.» 

son  V.  Henshall,  7  U.  S.  A  pp.  565.  2  Wyoming  465. 

1.  Smith  V.  Seaton,  Minor  (Ala.)  75;  InXnglaad.  under  the  new  procedure, 

Felder  v.  Columbia,  etc.,  R.  Co.,  21  where  a  plaintiflf  has  been  nonsuited  at 

S.   Car.  35;  Davis  v.    Columbia,  etc.,  the  conclusion  of  his  case  the  appeal 

R.  Co.,  21  S.  Car.  93;   Glenn  v.  Co-  must  be  by  application  to  a  divisional 

lumbia,  etc.,  R.  Co.,  21  S.  Car.  466;  court  for  a  new  trial  unless  the  nonsuit 

Hooper  v.  Columbia,  etc.,  R.  Co.,  21  has  been  entered  4]pon  admitted  facts, 

S.  Car.  541;  Schemerhorn  v.  Jenkins,  in   which  case  an  appeal  lies  to  the 

7  Johns.  (N.  Y.)  373;  Lovell  v.  Evert-  court  of  appeal.    Etty  ».  Wilson,  47  L. 

son,   II  Johns.  (N.   V.)  52;  Bracken-  J.  Exch.  664. 

ridge   9.    Husted.  Wright  (Ohio)  70;  In  Kaiiie  an  appeal  did  not  He  from 

Hudson  V,  Kline,  9  Gratt.  (Va.)  379;  an  order  of  the  Court  of  Common  Pleas 

Hitchins    v,   HoUingsworth,  7    Moo.  directing  the  plaintiff  to  become  non- 

P.  C.  228;     Strother  v.  Hutchinson.  4  suit,  the  remedy  of  the  party  being  by 

Bing.    N.    Cas.  83,    33  E.  C.   L.  283;  exceptions   pursuant   to    the    statute. 

Newell  ».  Pidgeon,  i  Stra.  235.  Feyler  v.  Feyler,  2  Me.  310. 

Apptaranet. — Whether  the  defendant  want  of  Proteeution.— A  judgment  of 

has  appeared  or  not  makes  no  differ-  nonsuit  for  want  of   prosecution   has 

ence.     Graveley  v.  Graveley,  84  Va.  been  held  not  to  be  a  final  judgment 

145;  Pollard  r.    Patterson,  3  Hen.  &  within  the  meaning  of  a  statute  pro- 

M.  (Va.)  67.  viding  for  appeals.   Bowne  v.  Johnson, 

In  VswTork  exceptions  taken  to  a  1  Dougl.  (Mich.)  185. 

nonsuit  mav  be  ordered  to  be  heard  In  California  an  appeal  is  not  allowed 

In  the  first  instance  at  general  term,  from  an  order  or  judgment  of  nonsuit. 

Lake  v.  Artisans'  Bank,  3  Keyes  (N.  Kimple  v.  Conway,  ^  Cat.  71. 

Y.)  276.  Honsnit  Taken  upon  Advorso  BnUn^.— 

8.  Corning  Tunnel  Co.  v.  Pell,  4  Where  a  nonsuit  is  taken  upon  an  ad- 
Colo.  184;  English  v.  Devarro,  5  Blackf.  verse  ruling  of  the  court  precluding 
(Ind.)  589;  Vicksburg,  etc.,  R.  Co.  v.  a  recovery  by  the  plaintiff,  it  will  be 
Scott,  47  La.  Ann.  707;  Voorhees  v,  classed  as  involuntary  for  purposes  of 
Woodhull,  33  N.  J.  L.  482;  Seely  v.  appeal.  Chiles  r.  Walla.:e,  83  Mo.  84; 
Blair,  Wright  (Ohio)  677;  Stoppenbach  Hageman  v.  Moreland,  33  Mo.  87;  He- 
V.  Zohrlaut,  21  Wis.  385.  drick  v.  Pratt,  94  N.  Car.ioi;  Pescud  v. 

In  FonnsylTsnia  error  will  not  lie  to  Hawkins,  71  N.  Car.  299;  Graham  tr. 

a  judgment  granting  a  nonsuit  or  a  Tate,  77  N.  Car.  120;  Wharton  v.  Curri- 

decision  refusing  to  enter  one.    Scan-  tuck  Com'rs,  82  N.  Car.  11;  Mobley  r. 

Ion  V,  Suter.  158  Pa.  St.  275;  Medary  Watts,  98  N.  Car.  284.  As  where  the  court 

V.  Cathers,  161    Pa.   St.   87;  Wray  v,  is  of  the  opinion  that  the  com  plaint  does 

Spence,  145   Pa.  St.  399;  Scranton  v.  not  state  facts  suflicient  to  constitute  a 

Barnes,   147  Pa.  St.  461;   but  only  to  cause  of  action,  and  plaintiff  in  conse- 

a  decision  refusing  to   set  aside   the  quence  submits  to  a  nonsuit,  Warner 

judgment  of  nonsuit,  Scanlon  v.  Suter,  v.  Western  North  Carolina  R.  Co.,  94 

158  Pa.  St.  275;  Easton  Corp.  v.  Neff,  N.  Car.  250;  or  in  consequence  of  ad- 

102  Pa.  St.  474;  Scranton  t/.  Barnes,  147  verse  instructions  bv  the  court  which 

Pa.  St.  461;  Handleyv.  Delaware,  etc.,  preclude  recovery,    Martin  v.  Fewell, 

R.  Co.,  10  W.  N.  C.  (Pa.)  8;  Millcreek  79  Mo.  401;  State  v,  Gaddy,  83  Mo.  138: 
Tp.  V,  Perry,  ao  W.  N.  C.  (Pa.)  359;  or  where  the  judge  has  directed  a  non- 
Borough  V.  Erdman,  21  W.  N.  C.  (Pa.)    suit  after  the  plaintiff  has  appeared 

553;   Haverly  v.    Mercur,   78  Pa.   St.  and  refused  to  be   nonsuited.   Corsar 

S57.  V.  Reed,   17  Q.  B.    540,   79  E.   C.    L. 
Ib  WTuUmg  nonsuits  are  not  deemed    540. 
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to  by  the  plaintiff,^  unless  it  was  suffered  by  him  unnecessarily.* 

c.  Involuntary  Discontinuance.— An  order  discontinuing 

a  cause  against  the  will  of  the  plaintiff,'  or  granting  leave  to  dis- 
continue the  suit,^  or  refusing  to  discontinue  on  the  ground  of  a 
counterclaim  filed,*  is  appealable. 

3.  When  Appeal  or  Writ  of  Error  will  Wot  Lie — a,  INTERLOCU- 
TORY Judgments,  Orders,  or  Decrees.— An  appeal  or  writ  of 

error  cannot  be  taken  in  general  from  an  interlocutory  decision  of 
dismissal,  nonsuit,  or  discontinuance,*  unless  a  statute  so  pro- 
vides,'' as  they  do  not  determine  the  rights  of  the  parties.*  Thus 
an  order  dismissing  certain  portions  of  a  bill  in  equity,*  or  deny- 
ing a  motion  to  dismiss  an  action,**  or  denying  a  motion  to  dis- 

1.  Jones  V,  Willis,  3  Jones  (N.  Car.)  Blackwood  v.  Van  Vleet,  lo  Mich. 
432;  Dumey  v,  Schoeffler,  20  Mo.  323;  398;  Mesritz  v,  Marks,  22  La.  Ann. 
Spruill  V.  Trader,  5  Jones  (N.  Car.)  39.    249;   Watts  v.   Port    Deposit,  46  Md. 

SnAeieiik  Bntry. — Judgment  entry  re-  500;  Robinson  v,  Wilmington,  60  Fed. 

citing  that  "the  plaintiff  excepted  to  Rep.   469;    Patten    v,  Cilley,  62   Fed. 

the  ruling  of  the  court  and  takes  a  non-  Rep.  497;  In  re  Pennsylvania  Co.,  137 

suit,"  sufficiently  shows  that  a  nonsuit  U.  S.  451;  In  re  Coe's  Petition,  5  U.  S. 

was  taken  on  account  of  the  adverse  App.  6. 

ruling  of  the  court.  Downs  v,  Min-  Coontereomplaiiit. — The  dismissal  of 
chew,  30  Ala.  87;  Shields  v.  Byrd,  15  a  joint  countercom plaint  for  misjoin- 
Ala.  818;  Tate  v.  McCrary,  21  Ala.  499.  der  of  parties  is  not  directly  appeal- 
In  Snghuid  a  nonsuit  entered  at  plain-  able.  Richardson  v.  Farrar,  88  Va. 
tiff's  request,  instead  of  the  entry  of  760. 

verdict  for  the  defendant  under  leave  Judgment  Dismissing  Proceeding  in  In- 
reserved,  is  a  decision  "against"  the  tervention. — An  intervener  cannot  take 
plaintiff,  and  he  was  authorized  to  take  an  appeal  from  a  judgment  dismissing 
an  appeal  under  section  34  of  the  proceedings  in  intervention  before  a 
Common  Law  Procedure  Act  of  1854.  final  judgment  is  rendered  on  the  is- 
Gether  v.  Capper,  2  Jur.  N.  S.  789.  sues  between  the  plaintiff  and  the  de- 

2.  Paulling  v.  Marshall,  47  Ala.  270;  fendant.  Stewart  v.  State,  42  Tex. 
Wood  V.  Fowler,  37  Ala.  55.   ,               ^  242. 

Fonrait  npen  Xeftifal  to  Strike  ont  An-  Order    Dismissing    Attachment.  —  In 

iwcr. — An  appeal  does  not  lie  where  a  Cdlifornia  and  Nevada  an  order  di^- 

plaintiflf  voluntarily  submits  to  a  non-  missing  an  attachment  is  appealable, 

suit  npon  the  refusal  of  the  court  be-  Reiss  v,   Brady,  2  Cal.  132;  Griswold 

low  to  strike  out  an  insufficient  answer,  f^.  Sharpe.  2  Cal.  17;  Taaffe  v,  Rosen* 

as  the  plaintiff  was  still  entitled  to  a  thai,  7  Cal.  514:  Williams  v.  Glasgow, 

hearing,  and  until  that  hearing  there  i  Nev.  533:  although    no  final    judg- 

could  be  no  decision  compelling  the  ment  has  been  rendered  in  the  cause, 

plaintiff  to  submit  to  a  nonsuit.    Schul-  Williams  v.  Glasgow,  i  Nev.  533. 

ter  V.  Bockwinkle,  19  Mo.  647.  7.  South,  etc.,   Alabama  R.  Co.  v. 

8.  IngHsh  V.  Watkins,  4  Ark.  200;  Highland  Ave.,  etc.,  R.  Co.,  104  Ala. 

Freeman  v.    Carpenter,   17  Wis.   126;  233. 

Den  V,  Fen,  21  N.  J.  L.  700;  Crock-  8.  Reed  v,  Lueps,  30  Wis.  561. 

ctt  V,  Smith,  14  Abb.  Pr.   (N.  Y.   Su-  9.   Brunswick  v.  Lamb,  60  Ga.  342. 

premeCt.)62.  10.  Louisiana. — State   v.  Fowler,  42 

4.  This    is    the    rule    in  Louisiana.  La.  Ann.  144. 

Donovan  V.  Owen.  10  La.   Ann.   463;  Minnesota. — Pillsbury      v.      Foley 

Brandts.  Shaumburgh,  i  Martin  N.  S.  (Minn.  1895),  63  N.  W.  Rep.  1027. 

(La.)  698.  North    Carolina. — Luttrell   v.  Mar- 

Wamdamiii.— In  Michigan,  where  the  tin,  iii  N.  Car.   528;  Joyner  v,  Rob- 

discotiti nuance  is  allowed  before  trial,  erts,  112  N.  Car.  iii;  Kellogg  v.  Gay 

it    may  be   reviewed    by  mandamus.  Mfg.  Co.,  112   N.  Car.  191;  Lowe  v. 

Yawkey  v,  Richardson,  9  Mich.  529.  U.  S.  Mutual  Ace.  Assoc,  115  N.  Car. 

6.  McLeod  v.  Bertschy,  33  Wis.  176.  18;  Plemmons  v.  Southern  Imp.  Co., 

6.  Adams    v.  Church,   22  Mich.  79;  108  N.  Car.  614;  Mitchell  v»  Kilburn, 
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miss  insolvency  proceedings,*  or  a  judgment  refusing  to  dismiss 
a  cross  action,*  or  denying  a  motion  to  grant  a  nonsuit  or  dis- 
continuance,' is  not  appealable. 

The  Prop«r  Prooadnn  is  to  note  an  exception  on  the  record  and 
proceed  on  the  merits.'*  The  order  may  then  be  reviewed  on  an 
appeal  from  the  final  judgment.* 


74  N.  Car.  483;  Foster  v,  Penry,  77 
N.  Car.  160;  Crawley  v.  Woodfin.  78 
N.  Car.  4:  Carleton  v,  Byers,  71  N. 
Car.  331:  Hatchell  v.  Odom,  3  Dev.  & 
U.  (N.  Car.)  302;  Smith  v.  Smith.  8 
Ired.  (N.  Car.)  29;  Burrell  z*.  Hughes, 
116  N.  Car.  430. 

tVisccMsin, — Reed  v,  Lueps,  30  Wis. 
561 ;  Waldo  v.  Rice.  18  Wis.  404. 

B«iiiiidy  for  Seftual  to  Dlsmiis. — In 
Mifhigan^  where  the  trial  judge  de- 
nies a  motion  to  dismiss,  and  defend- 
ant is  entitled  to  a  dismissal,  man- 
damus will  issue  to  compel  the  judge 
to  dismiss  the  proceedings.  Lanahan 
r.  Grove  (Mich.  1895),  64  N.  W.  Rep. 
740. 

Undor  Coda  Prooadure. — An  order  de- 
nying a  motion  to  dismiss  a  complaint 
is  usually  reviewable.  Tooker  r.  Ar- 
noux,  76  N.  Y.  397;  Kruger  v.  Galew- 
ski,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  56: 
Schaetzel  v,  Huron  (S.  Dak.  1894),  60 
N.  W.  Rep.  741. 

1.  In  re  Wierbitzky,  96  Cal.  310. 

2.  Cameron  r.  Bennett,  no  N.  Car. 

277. 

8.  Alabama, — McAllister  r.  McDow. 

26  Ala.  453. 

California. — Christie  v,  Christie.  53 
Cal.  26. 

Connecticut. — Dubuque  v.  Coman.  64 
Conn.  475  :  Bennett  ?^  Agricultural 
Ins.  Co.,  51  Conn.  512;  Osborne  v. 
Bradley,  46  Conn.  465. 

Delaioare, — May  v.  Curry,  4  Harr. 
(Del.)  265. 

Afaine. — Carleton  r.  Lewis,  67  Me. 
76;  French  v.  Stanley,  21  Me.  512; 
Boody  V,  Goddard,  57  Me.  602. 

Massachusetts. — Priest  v.  Wheeler, 
loi  Mass.  479. 

Ohio. — Ridenour  v.  Saffin,  i  Handy 
(Ohio)  464. 

Pennsylvania. — Schubkagel  v.  Dier- 
stein,  131  Pa.  St.  46;  Kelly  v.  Ben- 
nett, 132  Pa.  St.  218;  Lower  Provi- 
dence Live-Stock  Ins.  Assoc,  v.  Weikel 
(Pa.  1888),  13  Atl.  Rep.  82;  Adams  v. 
Adams,  i  Wkly.  N.  C.  (Pa.) 279;  Low- 
rey  V.  Robinson,  141  Pa.  St.  i89;Wray 
V,  Spence,  145  Pa.  St.  399 ;  Medary  v. 
Cathers,  161  Pa.  St.  87;  Crawford  v. 
McKinney,  165  Pa.  St.  605;  Girard  v. 


Gettig,  2  Binn.  (Pa.)  234;  Harvey  v. 
Pollock.  148  Pa.  St.  534. 

Rhode  Island. — Payton  v.  Sherburne. 
15  R.  I.  213. 

England. — Feary  v.  Abbott,  6  Jar. 
N.  S.  1099. 

In  OmliiiBniia,  as  it  is  not  appealable, 
it  is  deemed  excepted  to ;  and  when 
not  actually  excepted  to  cannot  be 
reviewed  on  appeal.  Witkowski  v. 
Hern,  82  Cal.  604. 

In  Connaetiaut.  Gen.  Stat.,  tit.  19,  c« 
T3.  ^  4.  provides  that  such  a  judgment 
may  be  revised  on  a  motion  in  error. 
and  such  a  motion  is  the  sole  remedy. 
Osborne  v.  Bradley,  46  Conn.  46s. 

In  Haw  York  the  right  of  nonsuit  is 
said  to  imply  the  duty  to  grant  it;  and 
where  the  judge  refused  in  a  proper 
case,  a  writ  of  error  would  lie.  Lomer 
V.  Meeker,  25  N.  Y.  362:  Rudd  v. 
Davis.  3  Hill  (N.  Y.)  287;  Pratt  r. 
Hull,  13  Johns.  (N.  Y.)  334- 

Yaaatlon  of  Ordar.— An  appeal  will 
not  lie  from  an  order  denying  a  mo- 
tion to  vacate  such  an  order.  Harper 
r.  Hildreth,  99  Cal.  267.  Bat  an  ap- 
peal may  be  taken  from  an  order 
vacating,  a  previous  order  dismissing 
an  action.  Bonesteel  v.  Orvis,  31 
Wis.  117. 

4.  Farrts  v.  Richmond,  etc.,  R.  Co., 
115  N.  Car.  600;  Brunswick  v.  Lamb, 
^o  Ga.  342. 

5.  Farris  v,  Richmond,  etc.,  R.  Co., 
ITS  N.  Car.  600 :  Fleece  v.  Russell,  13 
111.  31  :  Stem  v.  Cox,  16  Md.  533 ; 
Hagerman  v.  Moore,  2  Colo.  App.  83; 
Agnew  V.  Adams.  24  S.  Car.  86;  Freer 
V.  Tupper,  21  S.  Car.  75  ;  Wilson  v. 
Dean.  21  S.  Car.  327  ;  Crouch  f. 
Charleston,  etc..  R.  Co..  21  S.  Car. 
495;  Altee  V.  South  Carolina  R.  Co., 
21  S.  Car.  550. 

Brings  up  Daeiilaa  Suataiiiiiig  Daaivr^ 
rar. — An  appeal  taken  from  a  decree 
in  equity  dismissing  a  bill  brings  up 
for  review  a  prior  interlocutory  de- 
cree merely  sustainingf  a  demurrer  to 
the  bill.  Parker  v.  Flagg,  127  Mass. 
28. 

On  Appaal  fkmn  Craas  BlU. — But  an 
appeal  from  a  decree  dtsmiasiag  an 
original  bill  does  not  bring  lipTa  de- 
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b.  Vr)LUNTARY  DISMISSAL,  ETC.— A  plaintiff  cannot  take  an 
appeal  from  a  voluntary  dismissal,*  as  he  is  presumed  to  have 
abandoned  his  suit  by  inviting  its  termination;*  nor  can  he  appeal 
from  or  sue  out  a  writ  of  error  to  a  voluntary  nonsuit,'  even 
though  the  decision  of  the  court  causing  a  nonsuit  was  wrong,* 
unless  there  was  error  subsequent  to  the  nonsuit.* 

cree  dismissing  a  cross  bill  unless  the  Vir^nia.  —  Thornton     v,     Jett,     i 

complainant  therein  appeals  from  the  Wash.  (Va.)  138. 

decree.      Terry   v.  Bleight,    3   T.    B.  United  States.— Ey&ns  v.  Phillips,  4 

Mon.  (Ky.)  270;  Stevenson  v.  Dunlap,  Wheat.  (U.  S.)  73. 

7  T.  B.  Mon.  (Ky.)  139.  England.  —  Hitchins     v.     Hollings- 

1.  Wilde  V.  Hart,  24  Ark.  599.  worth,   7  Moo.   P.  C.    228  ;  Corsar  v, 

2.  Cain  v.  Byrd.  i  Stew.  (Ala.>  189;  Reed.  21  L.  T-  0*  B-  ^^ 

Wilde  V.Hart,  24  Ark.  599.  Caaes    InvolTing    Equitable   Imum.— 

UntiBiely  Noiuiiit  BindUng.— A  volun-  And  the  same  rule  applies  where  the 

tary  nonsuit  is  binding  upon  the  plain-  plaintiff  voluntarily  takes  a  nonsuit  in 

tiff  although  taken  at  an  unseasonable  a  case  involving  both  legal  and  equi- 

time,  and  he  cannot  have  it  reversed  on  table  questions.     Kirby  v,  Bruns,  45 

error.      Dunkle   v.    Rotholz  (N.  J.  L.  Mo.  234. 

1890),  19  Atl.  Rep.  260.  In  Beplevin,  however,  an  appeal  may 

8.  Alabama. — Cain  v.  Byrd,  i  Stew,  be  taken  although  the  nonsuit  is  vol- 

(Ala.)  189;  Tate  v.  McCrary,  21  Ala.  untary.     Reed  t^.  Carpenter,  2  Ohio  79. 

499;  Mahoney  v.  Chandler,  7  Ala.  732.  4.     Copeland  v.  Mears,  2  Smed.  & 

Colorado, — Corning    Tunnel    Co.    v,  M.  (Miss.)  519;   McDermott  v.-  Doyle, 

Pell,  4  Colo.  184.  II  Mo.  445. 

Georgia.— Vioxx  v.  Hill,  7  Ga.  79;  Other  QnestionB. — And  on  such  a  pro- 
Kent  V.  Hunter,  9  Ga.  207;  Jones  r.  ceeding  the  court  will  not  look  into 
Mobile,  etc.,  R.  Co.,  64  Ga.  446.  other  questions  presented  by  the  bill 

Illinois. — Barnes    v.    Barber,   6   III.  of   exceptions.     Anderson  v,  Presby- 

401.  terian  Church.  13  Fla.  592. 

Indiana. — Kelsey  v.  Ross,  6  Blackf.  5.  Corsar  v.  Reed,  17  Q.  B.  540,  79  E. 

(Ind.)  536;  Vestal  v.  Burditt,  6  Blackf.  C.  L.  545,  where  the  court  said  that 

(Ind.)  555;  Moore  v.  Herndon,  5  Blackf.  this  "  can  so  rarely  occur  that  such  a 

(Ind.)    168;   Montgomery    r.    Jones,  5  writ  of  error  is  considered  as  almost 

Ind.  526.  necessarily  brought  for  delay." 

Kentucky. — Beall   v.    Breckenridge,  In  Evans  v.  Swete,  2  Bing.  326,  9  E. 

3  J.  J.  Marsh.   (Ky.)  695;    Whiting  v.  C.  L.  421.  Best,  C.J.,  said:   **It  isdif- 

Walker,  2  B.  Mon.  (Ky.)  262.  ficult,  indeed,  to  conceive  how  error 

Louisiana. — Brandt  v.  Shaumburgh,  can    lie  after    a    nonsuit,   except   for 

I  Martin  N.  S.  (La.)  698.  some  mistake  in  entering  up  the  judg- 

Afississippi. —  Ewing  v.  Glidwell,  3  ment;  error  on  the  original  record  can- 
How.  (Miss.)  332.  not  be  complained  of  when  the  plain- 

Missouri. — Koger  v.    Hays,  57  Mo.  tiff   has   abandoned  all    his   proceed- 

329;   Loring   v.    Cooke,   60   Mo.    564;  ings." 

Rainey  v.  Edmonson,  33  Mo.  375  ;  Further  Limitation  of  the  Prinoiple. — 
Corby  v,  Taylor,  33  Mo.  374;  Gentry  **  But  the  operation  of  this  principle 
County  V.  Black,  32  Mo.  542;  Sone  r.  is  limited  by  the  effect  of  the  judg- 
Palmer,  28  Mo.  539;  Crane  v.  Daggett,  ment  of  nonsuit  in  any  case;  and  con- 
ic Mo.  109;  Poe  V,  Dominic,  46  Mo.  sequently  such  judgment  as  to  one  of 
113;  Schulter  v.  Bockwinkle,  19  Mo.  several  defendants,  sued  jointly  in  an 
647;  Dumey  v.  Schoeffler,  20  Mo.  323;  action  ex  delicto,  will  not,  although 
Louisiana,  etc..  Plank  Road  Co.  v.  itself  irreversible,  preclude  the  plain- 
Mitchell,  20  Mo.  432.  tiff   from  prosecuting  his   appeal,  or 

N'eiv  York. — VanWormer  v,  Albany,  writ  of  error  for  the  reversal  of  the 

18  Wend.  (N.  Y.)  169.  judgment  of  the  court  discharging  any 

Ohio, — Bradly  v.  Sneath,  6  Ohio  490.  one  or  more  of  the  other  defendants  in 

Tennessee. — Union  Bank  v,  Carr,  2  such  suit,  either  on  the  pleadings  or 

Humph.  (Tenn.)  345.  evidence.     The  judgment  of  nonsuit 

7V.r0i.— Morgan  v.  Johnson,  4  Tex.  in  such  case  is  but  a  nolle  prosequi  as 

117;  Huston  t^.  Berry,  3  Tex.  236.  to  one    of    several    defendants;    and 
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n«  Rftlatirt  Semaiy  is  to  make  a  motion  to  set  it  aside  and  take 
a  bill  of  exceptions  to  an  order  refusing  to  grant  the  motion.* 

4.  BxeeptioBs  Keqnired. — The  ruling  on  the  motion  to  dismiss 
or  nonsuit  the  plaintiff  must  be  excepted  to  in  order  to  authorize 
the  review  of  the  order.*     See,  generally,  article  EXCEPTIONS 

AND   ObJKCTIONS. 

6.  The  EccorcL— All  the  evidence  upon  which  the  motion  was 
granted  must  be  appropriately  brought  up  in  the  record  on  ap- 
peal,* as  the  usual  doctrine  of  favorable  presumption  applies.^ 

6.  General  Principlei  of  Beiiew. — ^The  general  principles  of  re- 
view on  appeal  or  writ  of  error  apply  to  the  review  of  a  judg- 
ment or  decree  from  a  dismissal,  discontinuance,  or  nonsuit.* 

7.  DimuMals  by  Appellate  Gonrtt.— In  equity  the  appellate  court 
may  either  dismiss  the  bill  on  an  appeal  from  a  refusal  to  dismiss 
where  it  is  satisfied  that  the  plaintiff  is  not  entitled  to  relief,* 
or  it  may  either  at  law  or  in  equity  remand  with  instructions  to 
dismiss. '*' 

whether  entered   before  or  after  the  Haverly  v,   Mercur,   78   Pa.   St.  257; 

discharge  of  the  defendants  not  em-  State  v.  Norris,  19  Ark.  247;  Jones  f. 

braced  within  its  operation,  the  judg-  Stoclcton,  6' Lea  (Tenn.)  133.     See  ar- 

ment  disposing  of  the  case  as  to  them  tide  Appeals,  vol.  2,  p.  x. 

is  in  nowise  affected   by  it.'*     Barnes  5.  Biggers  v.  Pace,  5  Ga.  171;  Fran- 

V.  Barber,  6  111.  405.  cis  v.  Daley,  iso  Mass.  383;  McGone- 

1.  Robbins  v,  Stevenson,  5  Mo.  105;  gal  v,  McGonegal,  46  Mich.  67;  Kim- 
Crane  V.  Daggett.  10  Mo.  108;  Smith  ball  v,  Alcorn,  45  Miss.  145;  Dowd 
V.  Crane,  12  Vt.  487.  v.  Winters,  20    Mo.    361:    Springs  v. 

8.   Paige  v,  Chedsey,  4   Misc.  Rep.  Schenck,   99   N.  Car.    551;    Finch    r. 

(N.  Y.  C.  PI.)  184;  Warner  V.  Darrow,  Conrade.    154   Pa.   St.   326;  Lerch  v, 

QT  Cal.  309;  Schroeder  f.  Schmidt,  74  Bard,    153   Pa.   St.    573;  Hineman  v, 

Cal.  460;  Cravens  v,  Dewey,  13  Cal.  Matthews,  138  Pa.  St.  204;  Masterson 

42;   Stewart  v.   Davenport,  23  Minn,  v,    M'Kelvey  (Tex.  Civ.  App.    1893% 

346;  McBride  v,  Latham,  79  Ga.  661;  21  S.  W.  Rep.  1005;  Heffner  v.  Miller, 

Yerkes  v,   Richards,  i S3   Pa.  St.  646;  2Munf.  (Va.)  43.  See  article  A ppials, 

Harrey  v.   Pollock,  148  Pa.  St.  534;  vol.  2,  p.  i. 

Bondz   V.  Pennsylvania  Co.,  138  Pa.  6.  Geiger    v.    Green,   4  Gill    (Md.) 

St.  153;  Anderson  v.  Oliver,  138  Pa.  St.  472;  Verner  v.  Downs,  13  S.  Car.  451; 

157;  Williams  v.  Browning,  45  Mo.  475.  Sampson  v.  Singer  Mfg.  Co..  5  S.  Car. 

8.  Whaley  v.    Bartlett.  42   S.    Car.  465;    Willis  v,  Knox,  5   S.   Car.  474; 

454;   Ryan  V.   Sanford,    133   111.   291;  Lang  v.  Waring,  17  Ala.  145;  Rnmbly 

Kohlsaat   v.  Crate,  50  111.  App.  554;  v»   Stainton,   24    Ala.    712;    Grier    r. 

Chesebrough  v.  Tompkins,  45  N.  Y.  Campbell,  21  Ala.  327. 

289;  Miller  v,  Simms,  i  Cine.  Super.  Produetion  of  Books  and  P^ort.— Un- 

Ct.  Rep.  (Ohio) 485;  Palmer  t/.  Bice,  28  der  the  English  practice  a  plaintiff  on 

Ala.  430;  Vincent  r.  Rogers,  30  Ala.  appeal  from  an  order  by  the  master  of 

471 ;  Natoma  Water,  etc. ,  Co.  v,  Clarkin,  the  rolls  dismissing  a  bill,  was  entitled 

14  Cal.  544;  Finch  v,  Conrade,  154  Pa.  to  the  usual  order  for  the  production 

St.  326;  Coston  r.  Coston,  66  Ga.  382;  and  inspection  of  deeds.     Church  v. 

Hobbs  V,  Longstreet,  72  Ga.  898;  Cra-  Barclay,  16  Ves.  Jr.  436. 

vens  V.  Gant,  2  T.  B.  Mon.  (Ky.)  117;  Dofseta  CvrabloBolow.— A  bill  will  not 

Craver    cf.   Christian,   32  Minn.   525;  be  dismissed  in  the  appellate  court  for 

Piper  V,  Packer,  20  Minn.  274:  Dens-  an  error  or  defect  wliich  might  have 

more  v,  Shepard,  46  Minn.  54.     See,  been  cured  by  amendment  on  proper 

generally,  article    Bills    of    Excbp-  objection  below.    Walker  v.  Smith,  28 

TIONS,  vol.  3,  p.  374,  and  article  Ap-  Ala.    569;    Johnson   v.  Culbreath,   19 

PKALS,  vol.  2,  p.  I.  Ala.  348. 

4.   Harrison  v.  Illinois  Bank.  9  Mo.  7.  Hechmer  v.  Gilligan.  28  W.  Va. 

161;  Higdon  V.  Vaughn,  58  Miss.  572;  750;  Bernhard  v.  Reeves,  6  Wash.  424; 

Eddy  V.  Wilion,  i  Greene  (Iowa)  259;  In  re  Connor's  Estate,  16  Mont.  465. 
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ABANDONMENT. 

Default  after  abandonment  or  waiver  of  pleading,  88* 

ABATEMENT. 

Pleas  in  abatement  as  dilatory  pleas.    See  Dilatory  Plbas. 

Demurrer  not  substitute  for  plea  in  abatement,  297.  • 

Demurrer  to  plea  in  abatement  reaching  defect  in  declaratioo,  33a. 

ABSENCE. 

Judgment  by  default  taken  in  defendant's  absence,  61. 

Relief  from  default  taken  on  account  of  absence  of  party  or  attornej*  171. 

ACCIDENT. 

As  a  ground  lor  relief  from  default,  167. 

ACCOUNTS. 

Demurrer  based  on  time  of  stating  account,  371. 

ACTIONS. 

Action  of  detinue.     See  Detinue. 

Default  in  joint  actions.    See  Defaults. 

Dismissal  or  discontinuance  of  actions.     See  DISMISSAL,  I>ISCOHTIlfVAll€B» 

AND  Nonsuit. 
Pleading  must  show  nature  of  the  action,  249. 

ADJOURNMENT. 

Of  proceedings  to  take  depositions.     See  DEPOSITIONS* 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Effect  of  default  as  an  admission  by  defendants.     See  DEFAULTS. 

j4 amissions  by  demurrers.    See  Demurrers  in  Chancery;  Demurrbis  at 

Common  Law  and  under  the  Codes. 
On  demurrer  to  evidence^  or  on  motion  to  direct  verdict.     See  Demurrers  TO 

Evidence;  Directing  Verdict. 

AFFIDAVITS. 

See  also  Affidavits  of  Merits  of  Defense. 

Question  of,  in  proceedings  to  take  depositions.     See  DEPOSITIONS. 

To  obtain  relief  from  defaults.     See  Defaults. 

Preliminary  affidavits  to  authorize  service  by  publication;  judgment  by 

default,  33. 
Statutory  requisites  of  judgment  by.  default,  54. 
Demurrer  for  want  of  affidavit,  371.  •  ^ 
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AFFIDAVITS  OF  MERITS  OF  DEFENSE. 

Showing  meritorious  iefense  to  obtain  relief  from  defauUt.     Scc  DhAUITS. 
Default  for  failure  to  comply  with  law,  79. 
Default  where  plea  is  without  affidavit,  87. 

AFFIRMATIVE   RELIEF. 

Dismissal  or  nonsuit  where  ajfirmative  relief  is  sought.     See  DISMISSAL, 
Discontinuance,  and  Nonsuit. 

ALLEGATIONS. 

DefinitiHtis  and  certainty  required  in  alUgtUiams,     See  Dbfinitenbss  AKD 
Cektaintv  in  Pleadings. 

ALTERNATIVE   AVERMENTS. 

See  Definiteness  and  Certainty  in  Pleadings. 
Demurrer  for,  370. 

AMBIGUITY. 

Sec  Definiteness  and  Certainty  in  Pleadings. 

AMENDMENTS. 

Amending  demurrers.     See  DEMURRERS  AT  Common  Law  and  UNDBR  the 

Codes. 
Demurrer  to  amended  pleadings.     See  DEMURRERS  AT  COMMON  LAW  AND 

UNDER    THE   CODES. 

Demurrer  to  amended  bills.     See  DEMURRERS  IN  CHANCERY. 

Of  demurrers  in  chancery.     Sec  DEMURRERS  IN  CHANCERY. 

Of  depositions  and  proceedings  connected  therewith.     See  DEPOSITIONS. 

To  bill  of  discovery.     Sec  Discovery,  Production,  and  Inspection. 

Waiver  of  default  on  amendment  of  declaration,  or  complaint,  51,  5a. 

Default  after  amendment  of  complaint  or  declaration,  88. 

Unauthorized  amendment  not  cured  by  default,  123. 

Amendment  of  motion  for  relief  from  default,  210. 

Certainty  required  in  proposed  amendments,  253. 

Defects  of  indefiniteness  or  uncertainty  ;  how  cured  by,  280. 

Demurrer  to  amended  pleading  reaching  back  to  original,  332. 

Escaping  consequences  of  defective  pleading  after  demurrer,  352. 

Harmless  error  in  sustaining  demurrer  where  amended  pleading  is  filed, 

359- 
Waiver  of  demurrer  by  answering  amended  complaint,  381. 

Voluntary  nonsuit  after  amendment, '843. 

ANOTHER  SUIT    PENDINGi 

Demurrers  based  on  another  suit  pending.     See  DEMURRERS  IN  CHANCERY. 
Specifying  objection  as  ground  of  demurrer.     See  DEMURRERS  AT  COMMON 

Law  and  under  the  Codes. 
Raising  objection  by  demurrer,  340. 
Waiver  of  objection  by  failure  to  demur,  376. 
Dismissal  or  discontinuance  on  account  of,  932. 

ANSWERS. 

To  bill  of  discovery.      See  DISCOVERY,  PRODUCTION,  AND  INSPECTION. 
Rule  as  to  definiteness  and  certainty  in.     See  Definiteness  AND  Cbrtaikty 

IN  Pleadings. 
delation  of  answer  to  disclaimers.     See  DISCLAIMERS. 
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Production  of  writings  to  aid  in  framing.  Sec  DISCOVERY,  PRODUCTION, 
AND  Inspection. 

In  proceedings  to  disbar  or  suspend  attorneys.  See  DISBARMENT  AND  Sus- 
pension OF  Attorneys. 

Default  for  want  of  answer.     See  DEFAULTS. 

Demurrer  to  answers.  See  Demurrers  in  Chancery;  Demurrers  at  Com- 
mon Law  and  under  the  Codes. 

Incorporating  demurrers  in  answers      See  DEMURRERS  IN  CHANCERY. 

Curing  defects  of  indefiniteness  or  uncertainty,  280. 

Defects  supplied  by  answer  waived  by  failure  to  demur,  372. 

APPEALS. 

Appeals  from  defaults.     See  DEFAULTS. 

Overruling  demurrers  on  appeals.  See  Demurrers  IN  CHANCERY;  De- 
murrers AT  Common  Law  and  under  the  Codes. 

Sustaining  demurrer  on  appeal.     See  Demurrers  in  Chancery. 

Review  where  party  has  demurred  to  evidence.     See  DEMURRERS  to  EVIDENCE. 

Matters  of  appeal  connected  with  the  taking  of  depositions.     See  Depositions. 

Review  on  appeal  ivkere  motion  to  direct  verdict  has  been  granted  or  refused. 
See  Directing  Verdict. 

Review  of  proceedings  to  disbar  or  suspend  attorneys.  See  Disbarment  and 
Suspension  of  Attorneys. 

Appeal  from  and  review  of  order  for  production  and  inspection.  See  Dis- 
covery, Production,  and  Inspection. 

Appeals  from  decisions  terminating  causes.  See  DISMISSAL,  DISCONTINUANCE, 
AND  Nonsuit. 

Record  on  appeal  from  judgment  by  default,  44. 

Presumption  on  appeal  of  notice  on  default,  55. 

Record  on  appeal  in  case  of  default  where  pleas  are  shown  to  be  on  file, 
94. 

Application  to  appellate  court  fur  relief  from  default,  150. 

Appeal  from  order  requiring  compliance  with  terms  on  opening  default, 
218. 

Review  of  ruling  on  motion  to  make  pleadings  more  definite  and  certain, 
280. 

Harmless  error  in  sustaining  demurrer,  356  et  seq. 

Right  to  take  nonsuit  or  dismissal  m  appellate  court,  867. 

APPEARANCE. 

Appearance  upon  the  taking  of  depositions.     See  DEPOSITIONS. 
Judgment  by  default  for  nonappearance.     See  Defaults. 
General  and  special  appearance  as  waiving  process  where  Judgment  is  by  de- 
fault.    See  Defaults 
Withdrawal  of  appearance  ;  judgment  by  default,  44. 
Unauthorized  appearance  of  attorney  ;  judgment  by  default,  44. 
Effect  of  demurrer  as  appearance,  326. 

APPLICATION. 

For  relief  from  defaults.     See  DEFAULTS. 

ARBITRATION. 

Termination  of  suit  h'  submission  to  arbitration.     Sec  DISMISSAL,  DISCON- 
TINUANCE, AND  Nonsuit. 
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ARGUMENT. 

Of  demurrers.      See   DEMURRERS  IN  CHANCERY  ;  DEMURRERS  iLT  COMMON 

Law  and  under  the  Codes. 

ARGUMENTATIVENESS. 

See  Dbfiniteness  and  Certainty  in  Pleadings. 
Demurrer  for,  370. 

ARREST. 

Entry  of  default  in  contract  actions  wnere  arrest  is  had.     See  DetAOLIS* 

ARREST  OF  JUDGMENT. 

For  indefiniteness  and  uncertainty  in  pleadings,  278. 

ASSIGNEE. 

Obtaining  relief  from  default,  156. 

ASSIGNMENT   OF    ERRORS. 

Upon  appeals  from  defaults,  235. 

ATTACHMENT. 

Judgment  by  default  in  attachment  proceedings.     See  DEFAULTS. 
Excessive  judgment  by  default  in  attachment  proceedings,  ixi. 
Retention  of  attachment  cases,  for  partial  relief,  968. 

ATTORNEYS. 

See  Disbarment  and  Suspension  of  Attorneys. 
Negligence  or  incompetence  leading  to  default.     See  Defaults. 
Communication  between  attorney  and  clients  exempt  from  discovery.     See  DiS* 

COVER Y,  Production,  and  Inspection. 
Remedy  against  attorney  permitting  default  to  be  taken,  170. 
Voluntary  termination  of  suit  by  attorneys  without  special  authority,  or 

by  client  without  attorney's  consent,  855.  856. 
Rights  of  attorneys  where  suit  is  terminated  by  consent,  956. 

AWARD. 

Departure  to  plea  of  no  award,  464. 

BAIL. 

Default  where  defendant  is  out  on  bail,  71. 

BELIEF. 

See  Information  and  Belief. 

BILLS   IN    EQUITY. 

Bills  of  discovery.      See  DISCOVERY,   PRODUCTION,  AND  iNSPBCnOir. 
Demurrers  to  hills  in  equity.     See  DEMURRERS  IN  CHANCERY. 
Dismissal  of  bill.    See  Dismissal,  Discontinuance,  and  Nonsuit. 
Requirements  of  definiteness  and  certainty.      See  DBFINITENESS  AMD  Clt- 

tainty  in  Pleadings. 
Construction  of  hill  on  demurrer,  411. 

BILLS   OF   EXCEPTIONS. 

Review  of  and  refusal  to  direct  verdict,  701. 

BILLS  OF   PARTICULARS. 

Amended  after  rendition  of  judgment  by  defaalt,  S^ 

Demurrer  for  omission  of,  371. 

Demnrrer  on  account  of  vagueness  of,  371. 
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BILLS  OF  REVIVOR. 

Demurrers  to.     See  Dbmurrxrs  in  Chanckrt* 

BILLS  TO  ENFORCE  DECREES. 

Demurrers  to.    See  Dkmurrers  in  Chancery. 

iSILLS  TO  SET  ASIDE  DECREES. 

Demurrers  to.    See  Demurrbrs  in  Chancbry. 

BONA  FIDE   PURCHASER. 

Definlteness   and  certainty  in    plea  or  answer   of  innocent  purchaser 
990,291. 

BONDS. 

Action  on  detinue^bonds.    See  DxTlNUB. 

BOOKS  AND   PAPERS. 

See  Discovery,  Produgtxom,  and  Inspkctioii. 

BREACH. 

Departure  in  assigning  diflFerent  breach,  463* 

BURDEN   OF   PROOF. 

On  application  for  relief  from  default,  163. 

CALLING   DEFENDANT. 

Practice  be/ore  taking  default.     See  DEFAULTS. 

CAPACITY  OF  PARTIES. 
See  also  Parties. 
Demurrer  for  defects.    See  Demurrers  at   Common  Law  and  under 

THE  Codes. 
Waiver  of  incapacity  to  sue  by  failure  to  demur,  376. 

CAPTION. 

Caption  to  deposition.    See  Depositions. 

CAUSE  OF   ACTION. 

Misjoinder  of  causes,  demurrer  for.    See   Demurrers  at  Common  Law 

AND  under  the  CoDES. 

CERTAINTY. 

See  Definiteness  and  Certainty  in  Pleadings. 

CERTIFICATE 

On  return  of  deposition.    See  Depositions. 

CERTIORARI. 

To  review  proceedings  to  disbar  or  suspend  attorney.  718. 

CHAMBERS. 

Motion  at  chambers  to  set  aside  default,  149. 
Motion  to  dismiss  at  chambers,  83a. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

Entry  of  default  after  change  of  venue,  58. 
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CHARGE  TO  JURY. 
See  Instructions. 

CITATION. 

Before  hearing  t9  disbar  aitarmeys*    See  Disba&iiknt  and  ScsPlNSiOh'  or 
Attornbys. 

CLERGYMEN. 

C^mmunieatians  ta  exempt  from  diseavery.    See  DISCOVERY,  PRODUCnoN, 

AND  InSPXCTION. 

CLERICAL  MISTAKES. 

Effect  of,  on  rule  as  to  definiteness  and  certainty,  35l« 

Demurrer  for,  37a 

In  notice  to  take  deposition   515 

CLERK. 

Entry  of  defaults  hy  eierk.     See  DBFAULTt» 

CODE  OF  PROCEDURE. 

Effect  of,  on  rule  as  to  certainty,  248. 

COMMISSION  TO  TAKE  TESTIMONY. 
Sec  Depositions. 

COMPLAINTS  AND  DECLARATIONS. 

Sufficiency  of  complaint  or  declaration  to  autkprite  ptdgment  by  default.    See 

Default. 
Demurrers  to  complaints^  petitions,  and  declarations.     See  Demurrkrs  at 

Common  Law  and  under  the  Codes. 
Departure  from  complaint  or  declaration.     See  Departure. 
Definiteness  and  certainty  required  in.     See  Definiteness  and  Certainty 

IN  Pleadings. 
Productions  of  writings  to  aid  in  framing.  See  Discovery,  Production,  and 

Inspection. 
Dismissal  of.    See  Dismissal,  Discontinuance,  and  Nonsuit. 
In  action  of  detinue.    See  Detinue. 

CONFESSION  OF  JUDGMENT. 
Judgment  nil  dicit  as,  124. 

CONSENT. 

Termination  of  suit  by  consent.     See  DISMISSAL,   Discontinuance,  ano 
Nonsuit. 

CONSIDERATION. 

Definiteness  and  certainty  in  alleging.  966. 

CONSTITUTIONAL  LAW. 

Validity  of  practice  of  demurring  to  evidence,  459, 

CONSTRUCTION  OF  PLEADINGS. 
On  demurrer,  346,  389. 

CONTEMPT. 

See  Disbarment  and  Suspension  of  Attorneys. 

Voluntary  termination  of  suit  where  plaintiff  is  in  contempt.    See  Dismis- 
sal, Discontinuance,  and  Nonsuit. 
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Misconduct  before  officer  taking  depositions,  639,  633« 

Pnnishment  for  contempt  in  failing  to  comply  with  order  for  pfododkNi 

or  inspection,  815. 
Refusing  default  and  granting  continuance,  68. 

CONTRACTS. 

Defaults  in  actions  ex  contractu.     See  DEFAULTS. 

Definiteness  and  certainty  of  pleadings  in  actions  0m  €9tUrm€is.    See  DkfI- 

NITBNESS  AND  CXRTAINTY  2N  PLEADINGS.  ' 
Voluntary  termination  of  actions  ex  contractu.      See  DISMISSAL,  DiSOOH* 
TINUANCB,  AND  NONSUIT. 

Definiteness  and  certainty  in  declaring  on  written  instrument8»  36s. 

CONTRADICTORY   STATEMENTS. 

Pleading  shows  no  cause  of  action  or  defense,  370. 

COPARTIES. 

See  also  Parties. 

Dismissal^  dis continuance ^  or  nonsuit  where  thin  an  ctfartiis.  See  Dis- 
missal, Discontinuance,  and  Nonsuit. 

COPY. 

Demurrer  for  failure  to  set  out,  37a 

CORPORATIONS. 

Discovery  or  inspection  of  corporate  books,  etc.  See  DiSCOVB&Y,  PRODUCTION, 

AND  Inspection. 
Judgment  by  default  against  corporation,  is. 
Default  against  public  corporation,  16. 
Service  of  process  where  judgment  is  by  default,  39. 
Conclusive  against  stockholder  of,  on  judgment  by  default  against  cor* 

poration,  143. 
Demurrer  for  failure  to  state  name,  371. 

COSTS. 

Costs  upon  proceedings  to  take  depositions.     See  DEPOSITIONS. 

When  disclaimer  is  filed.    See  Disclaimers. 

In  proceedings  for  discovery ,  production ,  or  inspection.  See  Discovery,  Pro* 
duction,  AND  Inspection. 

Imposition  of  terms  on  dismissal  or  discontinuance.  See  Dismissal,  Discon- 
tinuance, AND  Nonsuit, 

In  cases  of  excessive  judgment  by  default,  izi* 

Judgment  for  costs  only  on  default,  136. 

Upon  opening  of  default,  165. 

Payment  or  security  for  costs  ;  requiring  as  condition  to  grantlog  relief 
from  default,  219,  220. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTS. 

Demurrer  to  one  or  several  counts.     See  Demurrees  AT  Common  Law  AND 

UNDER  THE  CODES. 

Judgment  by  default  on  pleading  containing  several  counts,  47. 
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COURTS. 

See  aUo  Leave  of  Couet. 

Applicaiian  to  court  to  taki  defauH,    See  Defaults. 

In  wJkat  court  rtlUf  from  defmuit  to  he  sought.    See  Defattlts. 

In  what  courts  judgment  by  default  may  be  rendered.     See  DEFAULTS. 

Proceedings  against  attorneys  as  officers  of  court.     See  Disbarmbmt  AND 

Suspension  of  Attoeneys. 
Nonsuit^  discontinuance^  or  dismissal  by  court.   See  Dismissal,  DiscoimN- 

UANCE,  AND  NONSUIT. 

CRIMINAL  PROCEDURE. 

Demurrers  to  evidence  in  criminal  practice.     See  Dbmueebes  TO  Etidbnci. 

Depositions  in  criminal  procedure.     See  Defositions. 

Directing  verdict  in  criminal  procedure.     See  Dieecting  Veedict. 

Judgments  by  defaults.    See  Defaults. 

Dismissal  In  criminal  case  as  to  some  defendants,  865. 

Effect  of  dismissal,  984. 

CROSS  COMPLAINT. 

Demurrer  to  cross  complaint  reaching  bacic,  399. 

CROSS   EXAMINATION. 

Upon  the  taking  of  depositions.     See  DEPOSITIONS. 
Right  of  defendant  upon  writ  of  Inquiry,  137* 

DAMAGES. 

Effect  of  default  on  adjudication  of  damages.     See  DEFAULTS. 
Inquiry  of  damages  in  cases  of  default.    See  Defaults. 
Demurrer  to  plea  for  damages;  effect  as  admission,  336. 
Assessment  of  damages  on  demurrer  to  evidence,  451,  4S3« 

DEATH. 

Default  against  deceased  person,  13. 
Default  against  deceased  defendant,  15. 
Reading  deposition  after  death  of  partj,  631. 

DE  BENE  ESSE. 

Depositions  de  bene  esse.     See  DEPOSITIONS. 

DECEASED    PARTIES. 
See  Death. 

DECLARATIONS. 

See  Complaints  and  Declarations. 

DECREES. 

See  Demurrers  to  Evidence. 

Decree  disbarring  or  suspending  attorneys.  See  Disbarment  and  Suspsvsiov 
of  Attorneys. 

DEFAULTS. 
DaMlioii. 

Simple  default,  la 
Judgment  by  default,  la 
III  wliil  aettont  applicaMt. 
Simple  default,  10,  11 
Judgment  by  default,  11. 
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In  what  actions  applicaUa — C&nHnmed, 
Actions  commenced  by  capias,  ix. 
Actions  €X  contractu t  ii. 
Criminal  cases,  ii. 
In  chancery,  12. 

Proceeding  against  corporation,  12. 
^arlie$  to  dofautt. 

In  whose  favor,  12. 

Persons  not  parties,  12. 
By  stipulation,  12. 
Infant  as  plaintiff,  12. 
Deceased  plaintiff,  13. 
Against  whom,  13. 

Defendants  named  in  complaint,  13. 

Infants,  13. 

Insane  persons,  13, 

Habitual  drunkards,  13. 

Disability  accruing  pending  the  suit,  14. 

Garnishee,  14. 

Casual  ejector  in  ejectment  proceedings,  14. 

Deceased  defendant,  15. 

Personal  representatives,  15. 

Public  corporations,  16. 

Joint  defendants,  16. 

Where  portion  not  served,  16. 
General  rule,  16,  17. 
Irregular  service  of  a  petition,  17, 
Judgment  erroneous  but  not  void,  18. 
Against  portion  served,  18. 
Form  of  joint  judgment  where  some  default,  19. 
In  joint  actions,  19. 
By  verdict  and  default,  19. 
Effect  of  judgment  against  part,  19. 
By  default  against  part  before   final  disposition  as  to 

others,  20,  21. 
Writ  of  inquiry,  21. 
Against  all  or  none,  23. 
In  contract,  22. 
In  tort,  22. 

In  actions  based  on  a  several  or  joint  and  several 
liability,  23,  24. 
Wkon  aalhofliod. 

lurisdiction  of  person  as  affecting  validity,  34. 
In  general,  24,  25. 
Foreign  judgments,  26. 
Service  of  legal  process  required,  27. 
In  general,  27. 
After  quashal  of  writ,  27. 
Substantia]  compliance,  28. 
Defendants  named  but  not  served,  s8. 
Service  by  fictitious  namei^  28. 
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When  uilhorizfd— Oif/fi»»^</. 

In  general,  28. 

Judgment  in  real  name,  ai^ 

Unknown  persons,  39. 
Service  on  corporation,  29. 

Service  necessary,  29. 

Service  on  alleged  agent,  29. 
Due  proof  of  service,  29. 

Proof  necessary,  29. 

Subsequent  proof  unavailing,  29. 

Sufficiency  of  return  of  service,  30. 

Clear  proof  required,  30, 

Acknowledgment  of  service,  30. 
On  service  by  publication,  30. 

Strict  construction  of  statute  and  strict  compliaace,  )Q. 

Derogation  of  common  law,  30. 

Conclusiveness  of  judgment,  30. 

Strict  construction,  31. 

Material  requirements  to  be  fully  complied  with,  31.  }>• 

Notice  to  be  reasonably  construed,  33. 

Requirements  to  be  executed  in  proper  sQCcessioo,  32. 

No  presumption  of  regularity,  32. 

Publication  on  insufficient  affidavit,  32. 

Judgment  void  on  collateraf  attack,  32,  33. 

Record  falsely  showing  compliance,  33. 
Preliminary  affidavit,  33. 

Necessity  and  sufficiency  of,  33. 

Statements  merely  defective,  34. 
Order  for  publication,  34. 
What  judgment  authorized  against  nonresident,  34* 

Judgment  in  personam^  34. 

Judgment  in  rem^  35. 
In  attachment  proceedings,  36. 
Some  notice  necessary,  36. 
Service  by  publication,  36. 
In  rem  only,  37. 
Strict  compliance  required,  37. 
Effect  of  irregularity  in  service  or  process,  38. 
When  judgment  by  default  void,  38. 

Irregularity  material,  38. 

Instances  of  void  service,  38,  39. 
When  judgment  merely  erroneous,  39.  , 

Defective  process  or  service  sufficiently  regular t<^^° 
jurisdiction,  39. 

Vitiating  judgment  on  direct  attack,  40. 

Process  not  properly  signed,  40. 

Failure  to  embody  special  notice  in  summoos,  40- 

Judgment    voidable    only  until    reversed  io  'P^ 
court,  40,  41. 

Default  on  too  short  a  notice,  41. 

Summons  omitting  hour  or  place  of  court,  4^* 
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mien  auHierizMI— C^/iMw/i/. 

Statutory  provisions  mandatory,  42. 
Judgment  set  aside  on  proceeding   instituted  for  that 
purpose,  42. 
Waiver  of  process,  42. 

By  general  appearance,  42,  43. 

By  special  appearance,  44. 

Withdrawal  of  appearance,  44. 

Unauthorized  appearance  of  attorney,  44. 

Forged  notice  of  appearance,  44. 
Record  on  appeal,  44,  45. 
Jurisdiction  of  subject  matter,  45. 

Court  must  ha^e  to  authorize  default  judgment,  45. 
Where  no  jurisdiction,  judgment  absolutely  void  although  pro- 
cess has  been  served,  45. 
Upon  what  proceedings  authorized. 

Pleadings  must  authorize  judgment,  45. 
Plaintiff's  declaration  or  complaint,  45. 
General  requisites,  45,  46. 
Verification,  46,  47. 
Containing  several  counts,  47. 

At  common  law,  47. 

In  modern  practice,  47,  48. 
Declaration  necessary,  48. 

No  judgment  by  default  without,  48. 

Against  codefendant,  49. 
Filing,  49. 

Declaration  must  be  filed  within  proper  time,  49. 

After  default  taken,  49,  ' 

Auxiliary  instrument,  50. 

Waiver  of  omission  to  file    )•. 

Subsequent  filing,  50. 

Before  return  day.  50. 

At  time  summons  issues,  fa 

Serving  declaration,  51. 
copy  of  complaint,  51. 
On  scire  facias^  51. 
Replication,  51. 
Effect  of  irregularity,  51. 
On  amendments,  51. 

Material  amendment,  51. 

Immaterial  amendment,  52. 

Supplemental  complaint,  52. 

Prior  entry  of  default,  52. 

Judgment  not  void,  53. 

After  default  taken,  53 

After  record  lost,  54. 
Plaintiff's  affidavit,  54. 

When  required  is  jurisdictional,  54. 

In  Illinois,  54. 

In  attachment  proceedings,  $4. 
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UpM  wiMl  ptioMiiim  aaHMriitd— CWi/tifMtf. 
Rule  to  show  cause,  54. 
In  Colorado,  $4, 
In  Michigan,  54* 
Entry  of  MuN. 

Simple  default,  54. 

Necessity  and  purpose  of  entry,  54. 
Notice  to  defendant,  55. 

Generally  not  required,  55. 
Presumption  on  appeal,  55. 
Entry  nunc  pro  tunc,  56. 
Effect  of  failure  to  enter,  $6. 

Where  recitals  in  record  show  that  defendant  was  in  default, 

56. 
Technical  and  harmless  error,  56. 
Judgment  by  default,  56. 

Necessity  and  sufficiency  in  general,  56. 
Entry  by  clerk,  56. 

Strict  compliance  with  law,  57.  « 

Effect  of  irregular  entry,  57. 

Reversal  in  appellate  court,  57. 
Judgment  set  aside  by  trial  court,  57. 
Waiver  of  irregularity,  57. 
Premature  entry  of  judgment,  57. 
Immaterial  regulations  and  trifling  variations,  58. 
Inaccurate  recital,  58. 
Judgment  erroneous  but  not  void,  58. 
!■  wiMl  gmH  iudgniMl  ty  Muik  may  b«  rmderad. 
Legal  tribunal,  58. 

Tribunal  duly  organized  and  in  session,  58. 
After  change  of  venue,  58. 
Change  of  venue  after  default  entered,  59. 
FoTM  off  Judgmanl  by  deftuitt. 

Compliance  with  the  approved  forms,  59. 
Judgment  nisi,  59. 
Mere  memorandum,  59. 
Interlocutory  or  final,  59. 
Statement  of  amount  due,  59. 
When  by  default  and  when  by  niidiai,  59. 
In  general,  59. 
No  difference  in  effect,  60. 
Distinctions,  60. 

Waiving  default  and  substituting  confession,  6x. 
Under  statutes.  61. 
Judgment  taken  in  defendant's  absence,  6i. 
Is  equivalent  to  default,  61. 
In  Nebraska,  6a. 
In  Kansas,  6a. 
Soparate  taitt  raqaira  separate  iudgmeats. 

Separate  judgment  by  default  must  be  rendered,  6a. 
Suits  arising  out  of  same  subject  matter,  62. 
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Saparato  mNs  reqiirt  stMnto  JadyiMiilt— CMi/fii«^ 

Where  parties  are  identical,  62. 
Consolidation  of  suits,  6a. 
ThM  wken  dtfault  may  ba  taken. 
Simple  default,  62. 
Judgment  by  default,  63. 

The  general  rule — statute  to  be  complied  with,  63. 

After  declaration  filed,  63. 

Pending  stay  of  proceedings,  63. 

In  Louisiana,  63. 

Presumption  on  appeal,  64. 

Elapsed  time,  64. 

On  cause  called  irregularly,  64. 

At  what  term  and  day  thereof,  65. 

Nunc  pro  tunc,  65, 66. 

Where  term  not  held,  66. 

On  return  day,  66,  67. 

In  vacation,  67. 

Simple  default,  67. 
Time  to  plead,  67. 
Decision  on  default,  67. 
General  rule  in  modern  practice,  67. 
Where  the  cause  is  at  issue,  68. 

No  default  until  day  of  trial,  68. 
in  ejectment  proceedings,  68. 
Time  for  hearing,  68. 
Service  of  notice  of  trial,  68. 
The  procedure,  68. 
Continuance  of  cause,  68. 
Before  magistrate,  69. 

Hour  named  in  summons,  69. 
After  jurisdiction  expired,  69.      « 
After  adjournment  without  day,  69. 
Before  default  of  both  parties,  69. 
On  scire  facias  to  revive,  69. 
At  common  law,  69. 
Modern  practice,  70. 
On  motions,  70. 
UpM  aoaappearance  of  defeadaat 
In  general,  70. 
Entry  by  plaintiff,  71. 
Under  modern  practice,  71. 
In  criminal  cases,  71. 
Trial  for  felony,  71. 
Where  defendant  out  on  bail,  71. 
Waiver  by  prisoner's  counsel,  72. 
Rule  in  Nebraska,  71. 
Effect  of  withdrawal  of  appearance,  7a. 
On  dafendant's  failure  to  plead 
Rule  to  answer,  72. 

Where  defendant  failed  to  appear,  73. 
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After  appearance,  72. 

Insufficient  rale  to  plead,  73. 

Rule  to  plead  generally  unnecessary,  74,  75. 
Failure  to  answer  interrogatories,  7S- 
On  substituted  and  personal  service,  7s* 

At  #liat  time  default  may  be  entered,  75. 

Joint  debtors,  75. 

No  return  of  service,  75. 
Failure  to  file  replication,  76. 
On  demand  of  oyer,  76. 
On  partial  defense,  77. 
On  withdrawal  of  plea,  77. 
Judicial  notice  of  expiration  of  time,  77. 
Expiration  of  final  day  to  plead.  77. 
Submission  of  issues,  error,  77. 
On  order  to  show  cause,  78. 
in  mandamus  proceedings,  78. 
In  supplementary  proceedings,  78. 
On  calling  defendant,  78. 

In  general,  78. 

Nonreversible  error,  79. 

In  criminal  cases,  79. 
Defendant's  affidavit  of  defense,  79. 

Default  on  failure  to  comply  with  law,  79. 

Affidavit  of  merits,  79. 

Affidavit  to  prevent  judgment,  79. 
Judgments  on  demurrer,  80. 

In  general,  80. 

Where  defendant  stands  on  demurrer,  8a 

Under  modern  practice,  80. 

On  terms,  81. 

Demurrer  to  special  count,  81. 

When  judgment  technically  on  demurrer,  81. 

On  what  declaration,  8a. 

On  withdrawal  of  demurrer,  82. 
White  pletding  of  the  defendant  undisposed  of. 
In  general,  82. 

After  action  is  at  issue,  82. 

Joint  judgment,  82. 

Issue  of  law  or  of  fact,  83. 

Defendant  not  answering  on  day  called,  84. 

Where  parties  agree  to  consider  a  plea  as  filed  and  an  issue  joined. 

84. 
Extent  of  the  rule,  84. 
Pleading  served  only,  filed  only,  or  filed  out  of  time,  84* 
Served  or  filed  only,  84. 
Filed  out  of  time,  85. 
Affidavit  of  merits,  85. 
Demurrer,  85. 
Waiver  by  plaintifif,  86. 
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While  pleadiifl  off  the  defendant  unditpoeed  ^H^Qmtinued. 
Lost  plea,  86. 

Pleading  after  default  taken,  87. 
Plea  without  affidavit,  87. 

After  defendant  has  been  ruled  to  plead  or  has  filed  plea,  87. 

Insufficient  affidavit,  87. 
Distinction  between  negative  and  affirmative  plea,  87. 
After  amendment  of  complaint  or  declaration,  88. 
Abandonment  or  waiver  of  pleading,  88. 
Withdrawal  of  pleading,  89. 
Insufficient  pleading,  89. 

Answer  containing  no  defense,  89. 

Failure  to  plead  issuably,  89. 

Plea  going  to  substance  of  action,  89. 

Admitting  cause  of  action,  89,  90. 

Sham  or  fictitous  answer,  90. 

Plea  absurd  on  its  face,  90. 

Plea  not  adapted  to  action,  or  unsigned  or  inconsistent,  90»  91. 

Conflicting  authorities,  91. 

Under  code  practice,  91. 
Remedy  where  the  answer  cannot  be  ignored,  91. 

In  general,  91. 

Inadvertent  default,  92. 
Plea  making  partial  answer,  9a. 
While  demurrer  on  file,  92,  93. 
Pending  inotion,  93. 

Motion  undisposed  of,  judgment  not  to  be  taken,  93. 

Where  determination  of  motion  either  way  could  not  affect  righlt 

93- 
Record  on  appeal,  94. 

Prematiire  entry  of  default. 

An  irregularity,  94. 

Before  prior  judgment  set  aside,  95. 

Before  expiration  of  time  to  answer,  95. 

Judgment  erroneous,  95. 

Estoppel  of  plaintiff,  96. 

Extension  of  time  to  plead,  96. 

Opening  of  such  default,  96. 
On  short  service  or  before  return  day,  96. 
On  declaration  irregularly  filed,  97. 
On  premature  cause  of  action,  97. 
Whether  judgment  void  or  merely  erroneous,  98. 

Premature  judgment  not  void,  but  effective  until  reversed,  98. 

In  courts  of  inferior  jurisdiction,  98,  99. 
Waiver  of  irregularity,  99. 

Ratifying  of  judgment,  99. 
When  applleatien  to  the  court  required. 

Entry  by  clerk  without  application,  99. 

On  defendant's  motion,  99. 

In  general,  99. 

In  contract  actions  under  code  procedure,  99. 
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VbM  apyitillM  li  flw  eMrl  tm/ink — Cmuimued. 

Clerk's  power  confined  to  contract  actions,  99. 

Actions  where  money  relief  onlj  demanded,  99,  ma 

Case  where  plaintiff's  pleading  sets  om  part  of  breach  of 
contract  onl J,  loa 

Where  .complaint  shows    demand  reduced  bj  paymeat  oc 
other  credit,  loi. 

Personal  service,  loi. 
In  actions  of  tort,  loi. 

Clerk  generally  no  power,  lOi. 

Application  of  the  rule,  loi. 

Action  formulated  in  contract,  lox. 

Action  against  vrnstee,  loi. 
In  contract  actions  where  arrest  is  had,  lOl* 

Action  characteristic  of  tort,  loi. 

Action  for  converted  moneys,  loi. 

Application  of  court  required,  xoa. 
Clerk  acts  ministerially,  103. 

Authority  only  statutory,  zoa. 

No  judicial  functions,  I03. 

Agent  of  the  law,  102. 

Determination  of  amount,  I03. 

Cannot  disregard  pleading,  los. 

All  facts  must  affirmatively  appear,  lot. 

Entry  in  vacation,  I03. 
Deemed  to  be  rendered  by  court,  103,  103. 
Filing  proof  of  service,  etc.,  103. 
Joint  defendants,  103. 

Generally  to  render  judgment,  Z04. 

Entry  of  joint  judgment  by  default,  104, 
Where  application  must  be  made  to  the  court,  104. 

Proof  of  facts  involving  judicial  determination,  xq4. 
Requiring  plaintiff  to  file  undertaking,  X05. 
In  attachment  cases,  105. 
Time  of  application,  105. 
Where  application  to  be  made,  105. 
Notice  of  application,  105. 
Terms  of  judgment,  106. 
For  what  relief,  106. 
Entry  by  clerk,  to6. 
On  application  to  court,  106. 
Effect  of  irregularity,  106. 

Judgment  not  generally  void,  106,  107. 
On  appeal,  107. 

Failure  to  apply  to  the  court,  107. 

Irregular  assessment,  107. 

Prejudicial  error,  107. 
Order  defaulting  defendant  not  required,  xo8* 
Motion  for  default,  108. 

Statutes  sometimes  require,  108. 
When  motion  should  be  made,  108. 
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li  flw  eOHrt  nniA^t— Continued, 
Notice  of  motion,  io8. 
Defense  to  motion,  109. 
Character  of  order  overruling  motion,  109. 
Ftr  WW  kind  of  ralM  ludflment  by  default  nay  be  readered. 
Pleadings  govern,  109. 
Specific  kind  of  judgment,  109. 
Amount,  no. 

Limited  to  sum  demanded,  no. 
Limited  to  sum  noticed  in  summons,  no. 
Effect  of  excessive  judgment,  in. 
In  attachment  proceedings,  in. 
Costs,  in. 
Default  on  motion,  in. 
Eitoel  of  defBttIt  on  fHrther  proooedings. 
Proof  of  cause  of  action,  in. 
At  common  law,  in. 
Promissory  notes,  iia. 
Exception  in  case  of  infants,  112. 
Statute  requiring  proof,  112. 
Rule  in  summary  proceedings,  113. 
Partition  cases,  113. 
Garnishment  cases,  113. 
Mandamus  by  default,  113. 
In  inferior  courts,  114. 
Waiver,  114. 
Record  on  appeal,  114. 
Reversal  only  in  clear  case,  115. 
In  divorce  suits,  115. 

Successful  defense  of  answering  codefendant,  115. 
Findings  by  the  court,  115. 

Effect  of  default  as  an  admission  by  the  defendant,  11$. 
Admission  of  truth  of  allegation,  115. 
Judgment  final  after  overruling  demurrer,  116. 
When  judgment  authorized  by  the  pleadings,  116. 
Admission  of  cause  of  action,  116. 
Admission  confined  to  facts  well  pleaded,  117. 
Conclusions  of  law  not  admitted,  118. 
Premature  actions,  118. 
Secundum  allegata  et  probata  ^  119. 
Default  of  codefendant,  119. 
Plaintiffs  failure  to  reply  to  partial  defense,  119. 
Application  of  the  general  rule,  119. 
Applies  to  all  actions  at  law,  119. 
Actions  on  contracts,  119. 
Action  on  official  bond,  119. 
Real  actions,  120. 
Allegation  of  fraud,  120. 
Actions  of  tort,  120. 

Trespass  quare  clausum^  120. 
Trespass  de  bonis  asportatis^  ito. 
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Assault  and  battery,  lao. 

In  equity,  lao. 

In  summary  proceedings,  120. 
Scire  facias^  1 31. 
in  case  of  joint  defendants,  lai. 
In  criminal  cases,  lai. 
In  trustee  process,  isi. 
Default  of  executor,  isi. 
Capacity  of  plaintiff  to  sue,  isi. 

What  defects  are  cured  by  defaults,  its. 
Proceedings  of  plaintiff  defective,  122. 
Defective  allegations  of  fact,  122. 
Entire  absence  of  any  allegation  of  fact,  I22« 
Compared  with  verdict.  122. 
Names,  dates,  and  amount,  122. 
Mandamus  cases,  122. 
Error  of  misjoinder  not  cured,  122* 
Unauthorized  amendment,  123. 
By  judgment  nil  dicit^  123. 

What  errors  waived  by,  123. 

Errors  not  cured.  133. 

Totally  defective  declaration,  123,  Z24. 

As  a  confession  of  judgment,  124. 

Must  conform  to  facts  alleged,  125. 
By  statute  of  jeofails  and  amendments,  125. 

Application  to  judgments  by  default,  125. 

Misnomer,  125. 

Want  of  judicial  writ,  125. 

What  allegations  essential,  125. 
Failure  to  sign  answer,  125. 
Questions  of  jurisdiction,  126. 
Effect  on  defendant's  participation  in  subsequent  proceedings,  126. 
Defendant  out  of  court,  126. 
Jury  trial,  126. 
Writs  of  inquiry,  126. 
Filing  pleadings,  126,  127. 
Motion  for  new  trial,  127. 
Notice  of  further  proceedings,  127. 
Effect  on  adjudication  of  damages,  127. 
Admits  power  of  court,  127. 
Fixes  liability,  127. 

Authorizes  judgment  for  nominal  damages.  128. 
Judgment  for  less  than  jurisdictional  amount,  128. 
Defendants  cannot  have  judgment,  128. 
Allegations  of  amount  not  admitted,  128. 
Effect  of  entry,  128. 
Burden  of  proof,  129. 
Exceptions  to  the  rule,  129. 

At  common  law  and  by  statute,  129,  13a 

Liquidated  damages,  130,  131. 
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Damages  capable  of  computation,  131,  13a. 
Where  application  to  court  not  required,  139. 
Final  judgment,  133. 
Unliquidated  damages,  132. 

Reference  to  jury  necessary,  133. 
Common  counts  in  assumpsit,  133. 
On  delivery  bond,  133. 
Application  of  the  rule,  133,  134. 
Interlocutory  judgment  by  default,  134. 
The  general  practice,  134. 
In  England  and  in  Louisiana,  134. 
Failure  to  enter  interlocutory  judgment,  Z34« 
A  technical  irregularity,  135. 
Reversal  of  judgment,  135. 
In  Pennsylvania,  135. 
Final  judgment  without  writ  of  inquiry,  156. 
Default  of  garnishee,  136. 
Judgment  for  costs,  136. 
Writ  of  inquiry,  136. 
Matter  of  right,  136. 
Defendant's  right  of  inquiry,  136. 
Cross-examination  of  witnesses,  137. 
•      Disproving  cause  of  action,  137. 
Plea  in  bar,  137. 
Inquiry  in  damages,  137. 
In  actions  for  negligence,  138. 
Default  taken  by  agreement,  138. 
Instructions  to  jury,  138. 
New  trial,  139. 
Effect  as  res  adjudicata^  139. 
Judgment  conclusive,  139. 
Doctrine  of  res  adjudicata  applies,  139. 
The  record  of  default,  140. 
^  At  law  and  in  equity,  140. 

In  contract  or  in  tort,  140. 
In  special  and  in  summary  proceedings,  140. 
In  action  to  revive  judgment,  140. 
Issues  not  raised  in  the  pleadings,  141. 
Matters  which  might  have  been  decided,  but  were  not,  I4I« 
Confers  no  more  right  than  finding  of  jury,  141. 
Available  defenses,  141. 

In  another  action  not  identical  with  first,  141. 
Matter  contained  in  answer,  141. 
Counterclaim,  142. 
Foreign  judgments  by  default,  143. 
Rule  does  not  apply,  143. 
Merely  prima  facie  correct,  14a. 
Presumption  as  to.  142. 
Judgment  of  another  state,  14a. 
In  state  and  federal  courts,  142. 
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Efed  9f  Mantt  on  further  procMdinfS— CV»iv/f«i»^. 
On  whom  bindinf^,  143. 
Judgment  against  corporation,  143. 
Effect  on  codefendant.  143.' 
Legality  of  claim,  143. 
Effect  on  collateral  attack,  144. 

Difiference  between  collateral  and  direct  attack,  144. 

When  irregularities  cured,  144. 

Entry  by  clerk,  145. 

Jurisdiction  of  person,  145. 

Omissions  in  record,  145,,  146. 

Silence  of  entire  record,  146,  147. 

When  the  record  shows  the  judgment  rold,  147. 

The  general  rule,  147. 

Void  on  its  face,  147,  148. 
Judgments  of  courts  of  inferior  jurisdiction,  148. 
Foreign  judgments  by  default,  148. 

General  rule  does  not  apply  to,  148. 

Showing  that  no  service  was  had,  148. 

Showing  unauthorized  appearance,  148,  149. 
Ayfli€itloi  fof  riliif  froM  deftMlt 
Power  of  court,  149. 
Inherent  power.  149. 

Inferior  tribunals,  149.  « 

Justice  of  the  peace,  149. 
In  what  court  relief  to  be  sought,  149. 
Court  rendering  judgment,  149. 
At  chambers,  149. 
la  appellate  court,  150. 

Not  proper  except  by  statute,  150, 

Appeal  required,  150. 

Striking  off  judgment  of  justice,  15a 
To  what  kinds  of  actions  applicable,  151. 
What  form  of  application  proper,  151. 
Motion  to  vacate,  151. 
Application  to  open  default,  151. 

Where  default  or  judgment  is  irregular  or  void,  151. 

Distinguished  from  motion  to  vacate  or  reverse,  151. 

Involves  equitable  powers.  151,  152. 

Purpose,  152. 

Validity  of  judgment  assumed,  153. 
Motion  for  new  trial,  152. 

When  not  proper,  152. 

Statute  construed,  152. 
Construction  of  statutory  provisions,  153. 

A  motion  not  an  action,  153. 

Final  judgment,  153. 

Statute  of  limitations,  153. 

Application  of  the  statute,  153. 

When  the  judgment  by  default  is  void,  154. 
Statute  does  not  apply,  154. 
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ApplleiHon  for  relief  from  A»\9xXi—C4mtinued. 

Independent  action,  154. 

No  jurisdiction  of  person*  154* 

Compliance  with  statute,  154. 

Statute  liberally  construed,  154. 

Default  by  inadvertence,  155. 
Proceedings  in  equity,  155. 
By  whom  application  to  be  made,  155. 
Party  to  record,  155. 
In  action  against  unknown  heirs,  155. 
Interest  in  controversy,  155,  156. 
By  legal  representative,  156. 
By  assignee,  156. 
When  the  judgment  is  void,  156. 

Any  person  in  interest,  156. 

Entire  stranger,  157. 

Upon  court's  own  motion,  157. 

Joint  parties,  157. 
Notice  of  motion  to  set  aside  default,  157. 
At  common  law,  157. 

During  the  term,  157. 

After  the  term,  157 
Under  code  procedure,  157. 

Notice  must  be  given,  157. 

Moving  papers,  158. 
Notice  jurisdictional,  158. 
Written  application,  158. 
Exception  not  required,  158. 
Proceedings  on  the  motion,  158. 
The  pleadings,  158. 

The  hearing,  158.  • 

Counter*affidavits,  etc.,  158,  159. 
Controverting  alleged  excuse,  159. 
Specific  ground  of  motion  stated,  159. 

In  general,  159. 

Scope  of  the  inquiry,  159. 

Subsequent  proceedings,  159,  160. 
Relief  granted  on  the  motion,  160. 

Right  to  grant  less  or  minor  relief,  160. 

Partial  allowance  of  motion,  160. 

Part  valid,  160. 
-    Vacation  by  implication,  160. 

Formal  order  not  required,  160. 
Judgment  for  defendant,  161. 
By  discontinuance,  161. 
Filing  answer,  t6i. 
By  vacation  of  summons,  161. 
What  must  be  shown  to  obtain  opening  or  vacation  of  default,  l6l« 
No  general  rule,  161. 
Injury  must  be  shown,  161. 
Waiver  of  irregularity,  162. 
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ApfNcittoa  for  r«M  flrMi  49llmiin—<>ni$Mufd. 

Default  must  be  excused  where  regular,  ite 
General  rule.  163. 
Borden  of  proof,  163,  164. 
Gross  negligence,  164. 
Good  faith,  165. 
Costs,  165. 
Specific  grounds,  165. 
Forgetfulness.  165. 
Mistake,  165. 
Inadvertence,  166. 
Misapprehension,  166. 
Surprise,  166. 
Accident,  167. 
Fraud,  167. 
Other  grounds,  167. 
How  shown,  167. 

In  the  application,  167. 

Support  by  affidavit,  167. 
Ignorance  of  the  law,  167. 

What  mistake  meant,  167. 

Exceptions,  168. 
Negligence  or  incompetence  of  defendant's  attorney,  168. 

Default  generally  not  excused,  168,  169.  170. 

False  advice,  170. 

Bad  habits,  170. 

Remedy  against  attorney,  170. 
Absence  of  party  or  attorney.  171. 

Generally  no  excuse,  171. 

Other  engagements,  171. 

Mistake  as  to  return  day.  171. 
Default  induced  by  third  party,  172. 

Applicant  generally  relieved,  172. 

Reliance  on  announcement  of  judge,  17s. 

Official  neglect,  17a. 
Plaintiff  misleading  or  deceiving  defendant,  172,  173. 
Violation  of  stipulation,  173. 
Agreement  to  dismiss,  173. 
Sickness  of  applicant  or  his  attorney,  174,  175* 
Fraud,  175. 

Distinct  from  statutory  grounds,  175. 

Inherent  power  of  court,  175. 

When  not  sufficient,  175. 
Where  judgment  irregular  or  void,  176. 
Stands  on  different  footing,  176. 
Irregularity  should  appear  on  record,  176. 
Judgment  not  cured  by  judge's  signature,  176. 
Unauthorized  appearance,  176. 
Excusable  neglect  need  not  be  shown,  176. 
Affidavit  of  merits  not  required,  177. 
What  applicant  must  show.  177. 
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AppUcaHoii  for  reHaf  from  MxaX^drntinued. 

Questions  of  service,  177. 
Questions  of  fact,  177. 
Reference  to  ascertain  fact,  177. 
Opening  judgment.  177. 

Where  service  irregular,  177.  ^ 

Where  judgment  is  regular,  178. 
Record  not  conclusive    179. 
General  rule,  179. 
May  be  contradicted,  179. 
Evidence  dehors  the  record,  180. 
Return  of  service  not  conclusive,  180. 
What  evidence  required,  180, 
Amendment  of  return,  180. 
Action  to  revive  judgment  by  default,  i8a 
Effect  of  finding  on  the  motion,  181. 
Meritorious  defense,  181. 

Good  defense  must  be  shown  in  defendant's  application,  ill. 
Effect  of  noncompliance,  183. 
Extent  of  rule,  183. 
Exceptions  to  the  rule,  183. 

Judgment  void  or  substantially  irregular,  184. 
How  stated,  185. 
Partial  defense,  185. 
Defense  alone  insufficient,  185. 
In  what  form  presented,  186. 
By  affidavit,  i<86. 

Merits  duly  verified,  186. 
How  construed,  187. 
Service,  187. 

Affidavit  of  attorney,  187. 
By  sworn  answer,  187. 
To  accompany  motion  papers,  187. 
Sufficiency  of  defense,  188 

In  general — prima  facie  meritorious,  lS8. 
Examination  by  court,  188. 

Counter-affidavits,  188.  , 

Technical  or  frivolous  defense,  188.  ' 

Unconscionable  defenses,  189. 
Set-off  and  counterclaim,  189. 
Time  when  the  application  may  be  brought,  189, 
Due  diligence,  189. 

General  rule,  189,  190. 
Laches,  190,  191. 

Extent  of  rule,  191.  . 

Application  within  statutory  time,  192. 
Where  rights  of  third  parties  involved,  19a. 
Question  of  diligence,  how  decided,  192. 
When  not  regulated  by  statute,  192.  * 

Simple  default,  192. 
At  the  same  term,  192,  193. 
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AppNealiM  for  r«l«f  frmn  Mtaiik^(>nHnm$d. 
At  subsequent  term,  193. 

In  g^eneral,  193. 

Remedy  after  the  term,  194. 

Rule  abrogated  by  statutory  limitations,  194. 

By  consent,  195. 
In  chancery,  195. 

Where  proceedings  are  irregular,  195. 
Where  judgment  is  void,  195. 

At  any  time,  195. 

On  court's  own  motion,  196. 

Question  of  laches,  196. 

No  affidavit  of  merits  required,  197. 
Under  statutes  limiting  the  time,  197. 

Statutes  must  be  complied  with,  197. 

Judicial  construction  of  various  statutes  noticed,  197, 198, 199. 

Decision  made  after  time  limited,  198,  199. 

When  the  statute  begins  to  run,  300. 
Decision  on  motion  lies  in  discretion,  aoo. 
General  rule,  aoo. 
Motion  to  open  default,  100. 

The  court's  discretion,  900,  aoi. 

Discretion  liberally  exercised,  90i. 

On  simple  default,  aoi. 

In  doubtful  cases,  30a. 

Default  affecting  coparty  only,  aoa. 

Special  proceedings  and  orders  after  judgment,  aoa. 
Motion  to  vacate  default,  203. 

Same  principle  as  in  motion  to  open  default,  aoa. 

Order  ordinarily  discretionary,  303. 

Decision  on  conflicting  affidavits,  303,  ao4. 

Vacating  order  of  vacation,  204. 

Judgment  void  or  irregular,  304. 

Facts  arising  after  judgment,  305. 
Extent  of  rule,  ao$. 

Under  statutes,  305. 

In  criminal  cases,  366. 

In  chancery,  306. 
Moulding  the  proceedings,  ao6. 
Abuse  of  discretion,  306. 

By  denial  of  motion,  306. 

In  granting  the  motion,  307. 

Lack  of  good  faith,  207. 
Effect  of  motion  and  ruling  thereon,  ao8. 
As  res  adjudicaia^  208. 
On  time  to  appeal,  ao8. 
On  right  to  revive  judgment,  ao8. 
After  cause  continued,  3o8. 
Effect  on  parties,  308. 
Burden  of  proof,  308. 
Effect  on  proceedings  after  judgment,  ao8. 
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Effect  of  vacation  on  joint  defendants,  909. 
Effect  of  application  in  conferring  jurisdiction,  909. 
Effect  on  property  talcen  on  execution,  209. 
Renewal  of  motion,  209. 

Leave  within  discretion  of  court,  309. 
Third  application,  209. 
On  leave  granted,  sio. 
Implied  leave,  210. 
Amendment  of  the  motion,  210. 
Withdrawal  of  motion,  210. 
Correction  of  judgment  by  default,  2ia 
Statute  of  jeofails,  210. 
In  behalf  of  plaintiff,  210. 
In  behalf  of  defendant  or  stranger,  sii. 
Motion  in  arrest,  211. 
RoNef  by  proceeding  in  equity. 
Equity  jurisdiction,  211. 
Remedy  by  injunction,  211. 
Exhaustion  of  other  remedies,  212. 
Grounds  for  interference  in  equity.  212. 
What  the  application  must  show,  2x3. 
Good  defense,  213. 
Void  judgment  by  default,  213. 
Fraud,  214. 

General  rule,  214. 

In  cases  where  personal  service  is  had,  2x5* 
What  constitutes  fraud,  216. 
How  pleaded,  216. 

Fraud  or  laches  of  party  seeking  relief,  ai6. 
Wher^  service  was  by  publication,  216. 
IwpeiHien  of  terms  ditcreHonary. 

Power  of  court  on  granting  relief,  217. 

Review  on  appeal,  218. 

Costs  or  security  therefor,  219. 

Payment  of  costs  may  be  and  generally  is  required,  0x9. 
Security  for  costs,  220. 
Effect  of  order,  220. 
In  equity,  220. 

By  statutory  provisions,  220. 
Debarring  unconscionable  defenses,  220. 
Where  default  is  properly  excused,  220. 
Defense  of  statute  of  limitations  or  usury,  sea 
Requiring  judgment  to  stand  as  security,  221. 
Power  of  court,  221. 
Effect  of  order,  221. 

Merely  as  security,  221. 
Future  proceedings,  221. 
Effect  on  liens,  221. 
Res  adjudicata,  222. 
Enforcement  of  collateral  judgment,  tee. 
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impMlHoa  tf  tonM  MK^t^nmuf-Contimud, 
Issuance  of  execation,  222. 
New  judgment  roll  must  be  filed,  22s. 
Terms  should  exclude  technical  objection,  2SS. 
Acceptance  of  benefit,  222. 
Full  compliance  required,  223. 
Where  judgment  substantially  irregular,  SS3« 
Aypil  from  MmiHs. 

Generally  no  appeal,  223. 
At  common  law,  223. 
In  equity,  223. 
Under  code  procedure,  223. 
By  consent.  224. 
Qualifications  of  the  general  rule,  224. 
Where  jurisdiction  attacked,  224. 
Where  pleadings  fail  to  state  cause  of  action,  224. 
Where  record  does  not  show  jurisdiction  of  person,  225. 
Where  judgment  is  rendered  on  irregular  service,  225. 
To  review  assessment  of  damages  on  default,  226. 
Where  damages  are  unliquidated,  226. 
Assessment  by  the  court,  226. 
Statutory  appeal,  226. 
In  general,  226. 
Constructipn  of  statute,  227. 
Appeals  not  encouraged,  227. 
From  final  judgments  only.  227. 
Appeals  from  inferior  courts,  227. 
Notice  of  appeal,  228. 
Preliminary  motion,  228. 

Judgment  by  default.  228. 
In  cases  of  simple  default,  229. 
Appeals  from  inferior  courts,  230. 
Appeals  from  orders  made  in  proceedings  on  default,  %y^ 
Generally  no  appeal,  230. 
Entry  on  default,  230. 

On  motion  to  open  or  set  aside,  230. 
Where  motion  is  granted,  230. 
^Denial  of  motion  to  open,  231. 
Nature  of  such  orders,  231. 
Order  to  show  cause,  231. 
Findings  of  fact,  231. 
Interlocutory  orders,  how  reviewed,  232. 
On  appeal  from  final  judgment.  232. 
Abuse  of  discretion,  232. 
Statutory  'Appeals.  233. 

Review  expressly  provided  for,  233. 
Appeal  from  special  order,  234. 
Exception  required,  234. 
Principles  of  review,  234. 

General  principles  apply,  234. 
Technical  errors,  234. 
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Appetl  from  MM3iX(%— Continued. 

Assignment  of  errors,  235. 
Examination  on  appeal,  235. 
Presumptions  of  regularity,  235. 

Jurisdiction  of  person,  935. 

Jurisdiction  of  subject  matter,  236. 
Review  of  facts,  236. 
Effect  of  appeal,  236. 

What  is  brought  up,  236. 

On  appeal  from  judgment,  236. 

On  appeal  from  order,  236. 

On  appeal  from  magistrate,  237. 

Irregularity  of  service  waived,  237. 
New  issues,  238. 
Trial  de  novo^  238. 
Effect  of  default  in  appellate  court,  239. 

In  intermediate  appellate  court,  239. 

In  court  of  last  resort,  239. 

Opening  default,  239. 
Effect  of  reversal,  240. 
Record  on  appeal  from  judgment  by  default,  240. 
In  respect  of  service  of  process,  240. 

In  general,  240. 

Service  by  publication,  241. 

Manner  of  service,  242. 
Manner  of  rendition  of  judgment,  242. 
Effect  of  recitals  of  service,  242. 

Jurisdictional  irregularity  distinguished,  341. 

Earlier  cases,  242. 

The  later  cases,  243. 

On  collateral  attack,  244. 
Appearance,  how  shown,  244. 
On  appeal  from  magistrate,  244. 

The  jurisdiction,  244. 

How  must  be  shown,  244,  245. 

DEFECTS. 

Defects  waived  by  failure  to  demur.     See  Demurrers. 

DEFINITENESS   AND  CERTAINTY   IN   PLEADINGS. 

Demurrers  in  chancery  for  uncertainty.     See  Demurrers  in  Chancbrt. 
MfnWons. 

Definiteness,  247. 

Certainty,  248. 
DefrMS  9f  oertaifity. 

Certainty  to  common  intent,  248. 

Certainty  to  certain  intent  in  general,  248. 

Certainty  to  certain  intent  in  every  particular,  348. 
Ob|eet  of  and  reasons  for  cortainty. 

Definiteness  of  issue,  248. 

Object  of  pleadings,  248. 

Certainty  a  common  requirement,  248. 
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DEFINITENESS  AND  CERTAINTY   IN   PLEADINGS—Oit^'fiMd: 
Etact  of  rale  on  nodtni  pradiet. 

Rule  under  codes  and  statutes,  348. 
Owieral  lllwlratioiit. 

Declaration  or  complaint,  249. 

Certain  and  positive  averments,  249. 
Contractual  liability,  249. 
Nature  of  action,  249. 
Theory  of  right  to  recover,  249. 
Certainty  to  common  intent  sufficient,  24^ 
Precise  nature  of  claim  to  be  stated,  25a 
Evidence  of  probative  matter,  350. 
Setting  forth  process,  350. 
Ultimate  facts,  350. 

So  that  evidence  may  be  introduced,  250. 
Syllogistic  accuracy  not  required,  251. 
Unnecessarily  redundant,  251. 
Inartistically  constructed,  251. 
Clerical  mistakes— omissions — several  counts,  251. 
Prescribed  forms,  251. 
Answer  or  plea  in  general,  251. 
Answer,  251. 

Same  particularity  as  in  complaint,  2SI. 
Answers  not  sufficiently  definite,  251. 
Sufficient  answers,  251. 
Denials,  251. 
Pleas,  253. 

Certainty  to  common  intent,  252. 
Statement  of  defense  filed  with  general  issue,  25s. 
Pleas  sufficiently  certain,  353. 
Insufficient  pleas,  353. 
Dilatory  and  pleas  in  estoppel,  253. 
Set-offs,  counterclaims,  replications,  and  proposed  amendments, 
Collateral,  irrelevant,  redundant,  and  immaterial  allegations,  2S3* 
Exhibits,  253. 

SpaeNle  llliislrilioiis. 

Jurisdictional  facts,  254. 

In  declaration  or  complaint,  254. 

In  plea  to  the  jurisdiction,  254. 
Place,  254.  355. 
Time,  255- 

In  general,  255. 

•*  Heretofore,'*  255. 

When  material,  256. 

Date  of  contract,  256. 

Particular  periods  of  time,  256. 

When  time  is  not  material,  256. 

Effect  of  videlicet,  256. 
Parties  and  persons.  257. 

Chrfstian  names,  257. 

*'Said  "  parties,  257. 

Parties  plaintiff,  257* 
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DEFINITENESS  AND  CERTAINTY  IN   PLEADINGS. 
SpecHie  illustrations— C<'n/f>^<'</. 

Parties  defendant,  257. 

Capacity  in  which  defendant  is  sued,  257. 

Persons  other  than  parties,  257. 

Real  parties  in  interest,  257. 

**  Divers  persons,"  258. 

Name  and  style  of  claim,  258. 

To  whom  account  was  rendered,  258. 
Title  or  authority,  258. 
Subject  matter  of  action  generally,  259. 

Description  of  property  involved,  259. 

Description  of  baggage,  259. 

Complaint  in  ejectment,  260. 

Allegations  of  quality,  quantity,  or  value,  260,  361. 

In  action  for  work,  labor,  and  services,  261,  262. 

In  trespass,  261. 
Fraud  and  false  representations,  262. 

Specific  facts  constituting  fraud,  262. 

General  allegation  of  fraud,  263. 
Usury,  263. 

Definite  facts  to  be  set  forth,  263. 

Facts  to  rebut  presumption,  263. 
Written  instruments,  263. 

Setting  forth  legal  effect,  263. 

Setting  out  entire  instrument,  263. 
Statutory  rights,  263. 

As  a  cause  of  action,  263,  264. 

As  a  defense,  264. 
Private  legislative  acts  and  municipal  ordinances,  164. 
Foreign  statutes,  264. 
Negligence  and  diligence,  265. 

Negligence,  265. 

Facts  within  knowledge  of  adversary,  265. 

Diligence,  265. 

Fires,  265. 
Court  records,  265. 

Setting  out  record  at  leng^tb,  265. 

Proceedings  in  same  court,  265. 

Allegation  of  former  recovery,  266. 
Contracts,  266. 

Whether  in  writing  or  by  parol,  266. 

Setting  forth  writing,  266. 

Giving  exact  words,  266. 

Un  contract  In  foreign  language,  266. 

Subsequent  modification,  266. 

The  consideration,  266. 

Setting  forth  of  breaches,  267. 

Performance  of  conditions  precedent,  167. 
Libel  and  slander,  267. 
Divorce,  267. 
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Cominoii  foimt  of  inMliHteiMtt  and  micerliiiity. 

Ambiguity  in  general,  267. 

So  that  issue  can  be  taken,  367. 
Instances  of  ambiguity,  267,  268. 
Specific  statement  of  facts,  268. 
Ground  for  special  demurrer,  a68. 
Motion  to  make  more  definite,  268. 
Aider  by  verdict,  268. 
Argumentative  denials,  268. 
Alternative  averments.  268. 
Pleading  bad,  268. 

Instances  of  alternative  pleading,  269. 
Subject  to  motion  to  make  more  definite,  269. 
Demurrable  at  common  law,  269. 
Defect  not  cured  by  verdict,  269. 
Matters  of  interest,  269. 
Direct  averments,  269. 
Resulting  implications,  269,  270. 
Special  and  general  demurrer,  270. 
Recitals,  270. 

Hypothetical  statements,  270. 
Contradictory  statements,  270. 
Negatives  pregnant,  271. 
Information  and  belief,  271. 
Conclusions  of  law,  271. 
Wbm  the  rule  «ay  be  relaxed. 
To  avoid  prolixity,  271.  * 

Facts  peculiarly  known  to  adverse  party,  271. 
Pleadings  in  justices'  courts,  272. 
Ob|ectien  tor  indeflnHenett,  how  taken. 
At  common  law,  272. 

General  demurrer,  272. 
Under  code  procedure,  273. 
Demurrer,  273. 

In  some  states  ground  for  demurrer,  273. 
Defects  regarded  as  separate  grounds,  273. 
Requisites  of  demurrer,  274. 
Motion  to  make  more  definite  and  certain,  274. 
Scope  of  the  remedy,  274,  275. 
Exclusiveness  of  the  remedy,  276. 
The  rule  expounded,  277. 
Vagueness  of  bill  of  particulars,  277. 
Uncertainty  amounting  to  essential  omission,  27^. 
Indefinite  allegation  of  injury,  277. 
Where  pleading  radically  defective,  278. 
Federal  follows  state  practice,  278. 
At  what  stage  of  the  proceedings.  278,  279. 
Motion  made  out  of  time,  279. 
Form  of  the  motion,  279. 
Notice  of  motion,  279. 
Order  granting  motion  and  effect  of  aoncompliance,  279. 
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DEFINITENESS   AND   CERTAINTY   IN   PLEADINGS. 
ClbjediM  for  IndeflnHeMtt,  how  \akMt— Continued. 

Review  of  ruling  on  the  motion,  280. 

Direct  appeal  from  order,  280. 

Record  on  appeal,  280. 

Harmless  error,  280. 
Defects,  how  cured  or  waived,  280. 
By  amendment,  280. 
By  answer,  280. 

By  verdict  or  findings,  281,  282. 
By  statue  of  jeofails,  283. 
Waiver  by  proceeding  in  the  cause,  283. 
MInHenoss  and  cortainty  in  equity  pleadings. 
The  genera]  rule,  283. 

Less  stringent  than  at  law,  283. 
General  certainty  usually  sufficient,  283. 
Construction  of  pleadings,  283. 
In  bills,  284. 

Greater  latitude  allowed  than  at  law,  284. 

General  certainty  sufficient,  284. 

Bill  to  open  settled  accounts,  284. 

Pleading  tender,  284. 

Indirect  or  implied  allegation,  284. 

Charge  in  general  terms,  284. 

Technical  words,  284. 

Allegation  warranting  production  of  evidence,  284,  285. 

Illustrations  of  definiteness,  285. 

Bill  should  tender  issue,  285,  286. 

Must  furnish  data  for  decree,  286. 

Positiveness,  286. 

Must  show  necessary  parties,  286. 

Aider  by  answer,  287. 

Avoiding  prolixity,  287. 

Plaintiff's  title  and  interest,  287. 

Bill  must  clearly  show,  287. 

Title  to  real  estate,  287. 

Title  to  personalty,  287. 

Description  of  realty,  288. 

Circumstances  of  time,  place,  and  manner,  a8S« 

Contradictory  allegations,  288. 

Alternative  averments,  288. 

Facts  within  defendant's  knowledge,  288. 
Defendant's  title,  interest,  and  residence,  289. 
Designation  of  parties,  289. 
In  bills  of  discovery,  289. 
Remedy  for  indefiniteness  or  uncertainty,  289. 

Special  demurrer,  289. 

Motion  to  dismiss.  289. 

Objection  on  appeal,  289. 

General  demurrer,  290. 

Preventing  relief,  290. 
In  pleas,  290. 
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Pleas  of  innocent  purchaser,  ago. 
In  answers p  290. 

Not  same  at  in  bill,  390. 

Must  be  certain  and  direct,  ago. 

Negatives  pregnant,  391. 

When  subject  to  exceptions,  sgi. 

Answer  setting  up  ba$ta  fide  purchase,  agi. 

DE  INJURIA. 

See  cross  references,  392. 

DEMAND. 

See  cross  references,  292. 

Before  suing  in  detinue.     See  Dbtimub. 

DEMURRERS. 

See  the  following  titles  in  this  Index:  Dsmurrbrs  at  Law  and  under  thb 
Codes;  Demurrers  in  Chancery;  Demurrers  to  Evidence. 

Judgment  by  default  after  demurrer  ;  Default  where  judgment  is  on  demur- 
rer ;  Default  while  demurrer  is  on  file.     Sec  Defaults. 

Demurrer  for  indefiniteness  and  uncertainty.  See  Definiteness  and  Crr- 
tainty  in  Pleadings. 

Demurrer  for  departure.     See  Departure. 

Disclaimer  instead  of  demurrer.     See  Disclaimers. 

Demurrer  to  bill  of  diuovery.     See   Discovery,  Production,  and  Inspkc- 

TJON. 

DEMURRERS  AT  LAW  AND  UNDER  THE  CODES. 


An  objection  to  a  pleading,  296. 
Proceedings  equivalent  to  a  demurrer,  2g6. 
Classes  of  demurrers,  2g6,  297. 
As  a  plea  to  the  merits,  297. 
Answer  as  a  demurrer,  2g7. 
Raising  questions  of  proof,  2g7. 
Time  of  filing  pleading,  297. 
Not  a  substitute  for  plea  in  abatement,  297. 
Miliirt  tf  the  demurrer. 

Raises  only  questions  of  law,  297. 
Objections  must  appear  upon  face  of  pleading,  997. 
The  general  rule,  297,  298. 
Specifying  demurrers,  298. 
Pleading  demurred  to  controls,  298. 
No  resort  to  other  pleadings,  298. 
Exhibits  as  part  of  pleading,  299. 

Several  parts  of  pleading  not  referring  to  each  other,  300. 
Answer  and  demurrer  filed  together,  300. 
Demurrer  to  part  of  pleading,  300. 
Counts  in  declaration,  300. 
Pleas  and  defenses,  30X. 

Several  causes  of  action  in  one  complaint  separated  into  divisions, 
301. 
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DEMURRERS  AT   LAW  AND   UNDER  THE  CODES. 
Nature  of  the  demurrer— CV^n/fitM^^. 
Demurrer  too  broad,  301. 

Declaration  good  in  either  of  two  aspects,  302,  303. 
All  the  counts  bad,  303. 

To  whole  count  when  matter  is  divisible,  303. 
Demurrer  confined  to  parts  defective,  303. 
Where  several  breaches  are  assigned,  304 
Legal  capacity  of  one  of  several  plaintiffs,  304. 
Judgment  on  demurrer  too  large,  304,  305. 
General  demurrers  to  several  pleas,  305. 

General  demurrers  to  several  paragraphs  in  same  answer,  305, 
306. 
Kindt  of  demurrers. 

General  demurrer,  306. 
Definition,  306. 

Reaches  matters  of  substance,  306,  307. 
Plea  to  the  whole  count,  307. 

Plea  purporting  to  answer  part  of  declaration,  307. 
Form  in  which  action  is  brought,  307. 
Special  demurrer,  307. 

Points  out  specific  objection,  307. 
Reaches  formal  defects,  307. 
Uncertainty  and  ambiguity,  308. 
Argumentativeness,  308. 
Conclusion,  308. 
Defects  of  substance,  308. 
Pointing  out  defects,  309. 
Where  special  demurrers  are  abolished,  309. 
Statutory  demurrer,  309. 
In  general,  309. 

Statutory  grounds  exclusive,  309. 
Doctrines  in  the  various  states,  310,  311. 
Wlio  may  demur. 

For  misjoinder  of  defendants,  310,  311. 
For  misjoinder  of  plaintiffs,  311. 
For  misjoinder  of  causes,  311,  3x2. 
For  incapacity  to  sue,  312. 
Muder  in  demurrer. 

Necessity  for  joinder,  312. 
Effect  of  refusal  to  join,  312. 

Conclusion  of  joinder  in  demurrer  to  plea  in  abatement,  319. 
A  mere  formality,  312. 
Nature  and  effect  of,  313. 
Time  for  rejoinder,  313. 
Waiver  of  joinder,  313, 
Objections  waived  by  joinder,  3X4« 
Ferm  of  demurrer. 

No  precise  form  necessary,  314. 
Requisites  of  valid  demurrer,  315* 
Statements  of  the  grounds,  315. 
Defects  of  substance,  315. 
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DEMURRERS   AT   LAW   AND    UNDER   THE  CODES. 
Ftr»  tf  ^fmrnttm —Continued. 

General  demurrer.  315. 
In  cases  of  special  demarrer,  315. 
Where  grounds  are  fixed  by  statute,  315. 
Insufficient  pleas,  316. 
Instances  of  sufficient  demurrers,  316. 
Demurrer  to  answer,  317. 
Instances  of  insufficient  demurrers,  317,  318. 
Defects  of  form,  318. 

Must  specifically  state  defects,  318. 
Causes  of  demurrer.  318. 
Defects  of  parties,  318. 
Demurrer  to  counterclaim,  319. 
Numbering  grounds  of  objection,  319. 
Joint  demurrers.  319. 

Where  one  paragraph  is  good,  319. 
Instances  of  demurrers  held  to  be  joint,  319. 
Several  demurrers.  330. 

Testing  sufficiency  of  each  paragraph  separately,  31OL 
Instances  of  demurrers  held  to  be  several,  320. 
Joifil  dMRvrrar. 

Where  two  or  more  defendants  unite  in  demurring,  321. 
Overruled  if  good  cause  of  action  is  stated  against  any  one  party,  331. 
SpMHyiiif  grounds  •!  domurror. 

Where  demurrers  are  only  for  specific  causes  fixed  by  statute,  33s. 
Defect  relied  on  to  be  pointed  out,  322. 
Demurrer  on  one  ground,  ruling  on  another  ground,  322. 
Statute  of  limitations,  323. 
Jurisdiction  of  person,  323. 
Jurisdiction  over  subject  matter,  323. 
Legal  capacity  to  sue,  323. 
Another  action  pending,  324. 
Inadequacy  of  remedy  at  law,  324. 
I  Prayer  for  relief,  324. 

Prior  adjudication,  324. 
Filing  of  demurrer. 

Pleading  not  filed  in  proper  time,  325. 
Waiver  of  failure  to  file  in  time,  325. 
Extension  of  time,  325. 
Effect  of  demurrer. 

Constitutes  an  appearance,  326. 
Demurrer  on  file;  no  judgment  nil dicit,  326. 
Searches  the  whole  record,  326. 
The  general  rule,  326. 
To  what  extent,  326,  327,  328,  329. 

Demurrer  taken  as  a  general  demurrer.  328. 
Against  declaration  containing  one  good  count,  328. 
Against  several  pleas  where  one  is  good,  329. 
Against  one  good  paragraph  where  there  are  several,  329, 330» 
Demurrer  to  part  of  pleading,  330. 
!  Insufficiency  of  pleading  demurred  to  unavailing,  331. 
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DEMURRERS   AT   LAW    AND   UNDER   THE   CODES. 
Eflteci  of  6emurrw^  CoHiinu^ti, 

After  demurrer  to  previous  pleading  overruled,  331, 
Pleading  equivalent  to  demurrer,  331. 
When  pleading  is  insufficient  as  demurrer.  332. 
Not  carried  back  over  general  issue.  332. 
Demurrer  to  amended  pleading.  332. 
Demurrer  to  plea  in  abatement,  332. 
What  defects  reached,  333. 
Formal  defects,  333. 

Only  effective  against  defects  of  substance,  333. 
Defect  must  be  in  direct  line  of  pleading,  333. 
As  an  admission,  334. 

Admitting  facts  relevant  and  well  pleaded,  334. 

Reason  for  admitting  facts,  335. 
Extent  of  admissions,  336. 

inferences  not  admitted,  336. 
Conclusions  of  law,  336. 
Legal  effect  of  written  instrument,  337. 
New  facts,  338. 
Matters  contrary  to  law,  338. 
When  admission  of  no  effect.  338. 
For  what  purpose  admission  used,  338, 
Defects  waived  by  demurrer,  338. 
Formal  defects,  338. 
Defects  of  substance,  338. 
Plea  filed  without  leave,  339. 
Defects  of  parties,  339. 
Validity  of  process,  339. 
Hearing. 

Heard  before  trial  on  facts,  339. 
Several  demurrers  heard  at  same  time,  339. 
Waiver  by  failure  to  attend  and  argue,  339. 
Submission  without  argument,  340. 
Order  on  docket,  340. 
Notice  on  hearing,  340. 
Statute  of  limttaiions,  340. 
Another  action  pending,  340. 
Mitioinder  of  causes. 

For  improperly  uniting  causes,  340. 

Causes  improperly  united  in  separate  counts  or  mingled  in  one  coant, 

341- 
Remedy  by  ftiotion  to  make  more  definite.  341. 
Taking  objection  by  answer,  342. 
Where  misjoinder  appears  on  face  of  pleading,  342. 
Demurrer  must  go  to  whole  pleading,  342. 
Two  or  more  good  causes  of  action  necessary,  342. 
Effect  of  sustaining  demurrer,  343. 

Want  of  sufllcient  facts. 

Declaration  or  complaint,  343. 

As  a  ground  of  demurrer,  343. 

One  of  the  most  common  causes,  343,  344. 
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DEMURRERS  AT  LAW   AND   UNDER   THE  CODES. 
WmI  of  SulHoimt  fuX—Omtinued. 

Demurrer  to  plea  or  answer,  345. 
Demurrer  the  proper  remedy,  346. 
Construction  of  pleadings  on  demurrer,  346,  347. 
What  defects  reached  by,  347. 

Pleading  bad  in  substance,  347. 

Formal  defects,  348. 

Technical  objections,  348. 

Insufficient  allegation  of  title,  348. 

Statute  of  limitations,  348. 

Legal  cause  of  action,  348. 

Capacity  to  sue,  348. 

No  right  of  action  at  all,  348. 

Failure  to  show  privity  between  landlord  and  tenant,  341^ 

Action  by  assignee,  349. 

Action  against  indorser,  349. 

Failure  to  allege  malice,  349. 

Action  for  money  had  and  received,  349. 

Demurrer  by  one  of  several  defendants,  349, 
dMiurrtr  ort  tenut^ 

Objections  raised  orally  at  the  trial,  349. 
Action  in  equity;  adequate  remedy  at  law,  349. 
Waiving  objections  raised  under  formal  demurrer,  349^ 
Presumption  indulged  to  sustain  pleading,  349,  350. 
Praytr  for  relief. 

When  demurrer  will  lie,  350. 
Failure  to  demand  all  relief,  351. 
Claiming  more  relief  than  plaintiff  entitled  to,  351. 
Failure  to  pray  for  precise  relief,  351. 
Failure  to  ask  relief  in  precise  form,  351. 
Asking  for  improper  or  inconsistent  relief,  351. 
Asking  for  relief  to  which  party  not  entitled  by  facts,  351,  35a. 
Asking  relief  not  needed,  352. 
Asking  relief  not  grantable.  352. 
Erroneous  claim  of  damages,  35a. 
No  prayer  for  relief,  352. 
Objection,  how  made,  353. 
Effect  of  sustaining. 
Judgment,  352. 

At  common  law,  352. 

Statutory  amendments,  353. 

Demurrer  sustained  as  to  one  of  two  defenses,  353. 

On  demurrer  to  declaration  or  complaint,  353. 

On  demurrer  to  plea  or  answer,  3S4* 
Plea  in  bar,  354. 

On  demurrer  to  replication,  355. 

Effect  of  other  issues  pending,  355. 

Parties  affected  by  judgment,  355. 
When  judgment  operates  as  a  bar,  356. 
Harmless  error,  356. 

Party  deprived  of  no  advantage,  356. 
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Sustaining  demurrer  to  one  paragraph,  356. 
Sustaining  demurrer  to  one  of  seyeral  pleas,  356,  357. 
Sustaining  demurrer  to  one  paragraph  of  answer  or  reply,  357, 

358. 
Where  defense  pleaded  is  permitted  to  be  shown,  358. 

Where  amended  pleading  is  filed,  359,  36a 

Where  ruling  is  changed,  360. 

Pleading  sustained,  360,  361. 
Interlocutory  judgment,  361. 
Pleading  over,  361. 

Pleading  over  on  leave  obtained,  361,  369. 

Leave  to  plead  over  discretionary,  36a,  363. 

Terms  and  time  of  pleading  over  discretionary,  369. 

Effect  of  pleading  over,  363. 
Demurrer  waived,  364. 
Statutes  obviating  waiver,  360. 
Error  in  overruling  demurrer  waived,  365. 

Second  demurrer,  366. 
Judgment,  366. 

Demurrant  abiding  by  demurrer,  366. 

Default  judgment,  366. 

Determination  of  relief  grantable  unnecessary,  367. 
Review  on  appeal,  367. 

Reversible  error,  367. 

Overruling  demurrer  to  one  bad  paragraph,  367. 

Judgment  not  on  bad  plea,  367,  368. 

How  harm  done  demurrant,  368. 

Harmless  error,  368,  369. 
MlMlt  imI  fwclMd  by  dMnnrsr. 
Surplusage,  369. 
Redundancy,  369. 
Misnomer,  369. 

Uncertainty  and  indefiniteness,  37a  v 

Duplicity,  370. 
Repugnancy,  379. 
Inconsistency,  370. 
Argumentativeness,  370. 

Failure  to  make  separate  statements  and  number  them,  37(k 
Alternative  allegation,  370. 
Failure  to  set  out  copy  of  instrument,  370. 
Failure  to  state  specific  damages,  37a 
Improper  venue,  370. 
Failure  to  state  time  and  place,  370. 
Clerical  error,  370. 

Verboseness,  370.  ^  • 

Scandalous  matter,  370,  371. 
Answer  hypothetical,  370,  371. 
Pleading  not  signed  by  counsel,  371. 
Bill  of  particulars  omitted,  371. 
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DEMURRERS  AT   LAW   AND   UNDER   THE  CODES. 
Otficls  Mk  rtaclnd  by  A%mmt%x^C0mtinn€d, 
Bill  of  particulars  too  vague,  371. 
Plea  puis  darrein  continuance  not  in  time,  371. 
Allegation  on  belief,  371. 
Sufficiency  of  writ  of  habeas  corpus^  371. 
Misrecital  of  rec»rd»  371. 
Want  of  affidavit,  371. 
Dcitctivc  pr^testaMOa,  371. 
Contract  executed  on  Sunday,  371, 
Time  of  stating  account,  371. 
Failure  of  plaintiff  to  file  bond,  371. 
Description  of  property,  371. 
Mistake  or  omission  of  place  of  residence,  371. 
Defendants  sued  as  public  officers,  371. 
Improper  entitling  of  a  count,  371. 
Failure  to  state  name  of  corporation,  371. 
Objections  to  specification.  371. 
Filing  bill  out  of  time,  371. 
Defects  of  writ,  372. 
Mtds  waived  Wf  taihirt  to  deaMr. 
The  general  rule  stated,  372. 
Objection  to  counterclaim,  372. 
Defects  supplied  by  plea  or  answer,  372. 
Facts  sufficient  to  constitute  a  cause  of  action,  373. 
To  amended  pleading,  374. 
Want  of  jurisdiction,  374. 

Of  the  person,  374. 

Of  the  subject  matter,  374. 
Defects  of  parties,  374. 

Generally,  374. 

Misjoinder,  374. 

Of  plaintiffs,  374. 
Of  defendants,  375. 

Nonjoinder  of  parties,  375. 
Another  action  pending,  376. 
Incapacity  to  sue,  376. 

Objection  must  be  talcen  by  demurrer,  3761 

Plaintiff  an  infant,  376. 

Plaintiff  an  idiot,  376. 

Plaintiff  a  married  woman,  377. 

Want  of  title  in  plaintiff,  377. 
Statute  of  limitations,  377. 
Misjoinder  of  causes  of  action,  377,  378. 
Uncertainty  and  ambiguity,  378. 
Duplicity,  378. 

When  waived  no  other  means  available,  378. 
DMiurrtr,  how  waWid. 
The  rule  stated,  379. 
Trial  without  disposition  of  demurrer,  379. 

Going  to  trial  on  merits,  379. 

Trial  on  one  plea  not  demurrer  to  another,  379. 
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•Mmrrar,  ll«W  mtkitd-' Continued, 

Demanding  disposition  of  demurrer  on  motion  for  new  trial,  dtOw 

Hearing  demurrer  after  motion  for  new  trial  granted,  jSa 

By  consent,  380. 
Other  pleadings  filed  while  demurrer  pending,  580. 

Demurrer  waived,  380. 

After  demurrer  sustained,  380. 

Failure  to  state  cause  of  action,  380. 
By  answering  amended  bill,  381. 
By  second  demurrer,  381. 
Nwifwr  to  amMded  and  supplemenltl  pioadiiifi. 
To  amended  pleadings,  381. 

Demurrers  may  be  filed,  381. 

Must  be  directed  to  pleading  as  amended,  381. 

When  it  may  not  be  filed,  381. 

Waiyer  of  demurrer  to  original  pleading,  382. 
To  supplemental  pleading,  382. 

Demurrer  cannot  be  filed  separately,  382. 

Supplemental  answer  as  distinct  defense,  38a* 

Supplemental  complaint,  382. 
Daaiurrar  ia  conjunettoa  wHh  athor  pleadings. 
Demurrer  and  plea  to  declaration,  382. 

Demurrer  to  one  part  and  plea  or  answer  to  another,  38l* 

No  issue  of' law  and  of  fact  at  same  time,  382. 

Different  counts  and  paragraphs,  383. 

Where  different  statements  are  divisible,  383. 
Demurrer  and  reply  to  answer,  383,  384. 
Effect  of  pleading  and  demurring  to  same  pleading,  38i4» 
Aaiaadiai  damurrert. 

Statute  applies  to  demurrers,  384. 

Adding  additional  ground,  384. 

Supplying  signature,  384. 

Changing  nature  of  general  demurrer  so  that  it  is  special  demurrer,  984* 

Where  demurrer  does  not  go  to  merits,  385. 

Amended  demurrer  talcen  as  to  pleading  to  which  original  was  filed, 

385. 
MMnwai  of  demurrer. 

Right  .to  withdraw,  385. 
What  equivalent  to  withdrawal,  385. 
Demurrer  frivolous,  385. 
After  court  has  intimated  opinion,  385. 
After  it  has  been  sustained  or  overruled,  385. 
Effect  of  withdrawal,  385. 
Frivoieua  demurrer. 
Nature  of,  385. 

A  demurrer  clearly  untenable,  385. 

Demurrer  for  cause  not  provided  by  code,  386. 
'  Demurrer  for  incapacity  to  sue,  386. 

Demurrer  unsupported  by  authority,  386. 

Demurrer  to  replication,  386. 

Demurrer  indicates  bad  faith  or  intent  to  delax^  S^ 
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Not  frivolous  because  it  cannot  be  sustained,  387« 

Question  fairly  admitting  of  debate,  387. 
Remedy,  387. 

Perversion  of  ends  of  pleading,  387. 

Striking  out  upon  motion,  387. 

Entering  judgment  in  favor  of  other  party,  387. 

Nature  of  motion  for  judgment,  388. 

Default  judgment,  388. 

Notice  of  motion  to  strike  out  or  for  judgment,  388. 

Appeal  from  judgment  on  frivoious  demurrer,  386. 
Pleading  over,  388. 

Usually  permitted,  388. 

Affidavit  of  merits,  388. 

Leave  upon  terms,  388. 

Time  for  answering,  388. 
SMUHf  WniHIfVP  iTMR  illM« 
Defective  demurrer,  389. 
Frivolous  demurrer,  389. 
Demurrer  irregularly  interposed,  389. 
Demurrer  only  to  part  of  defense,  389. 
For  nonentry,  389. 

Demurrer  wrongly  filed  pending  trial  and  without  leave,  3891 
Demurrer  containing  superfluous  specifications,  389. 
CtMlraeliM  •!  pleidif  on  Awmamt. 

Fair  and  reasonable  intendment  indulged,  389. 

Implied  facts,  390. 

No  inference  in  support  of  bad  pleading,  39a 

DEMURRERS   IN    CHANCERY. 
DtMHM,  393. 
ltartHf6  ifld  oflios  #f  diMifTtr* 

An  answer  In  taw  to  the  bill,  393. 

Object  to  save  costs  and  time,  393. 

Void  on  proposition  of  law,  393. 

Founded  on  matters  apparent  on  face  of  bill,  593« 

General  rule,  393. 

Matters  not  apparent  shown  by  plea  or  answer,  394. 

Speaking  demurrers,  394. 
When  demurrer  necessary,  395. 

Where  complainant  has  no  right  to  answer,  395. 

Objection  to  the  equity  of  plaintifTs  claim,  395. 
To  what  pleadings  demurrer  lies,  395. 

To  bill,  395. 

To  answer,  395. 

Pleas  and  replications,  395,  396. 
iywitti8ii8  by  dMNirrtiL 

What  matters  admitted,  396. 

Facts,  396.     .•  '  » 

Instances  of  facts  admitted,  396.  '^ 

CoQsif teaey  between  averments,  397, 
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MniSSiOIIS  by  ^mwtZl—Continued, 

Inferences  and  conclusions  of  law,  397. 
Fraud,  398. 

Effect  of  instrument,  398. 
Effect  of  record  pleaded,  398. 
Effect  of  statute,  398. 
Matters  impossible  in  law,  398. 
For  what  purpose  admission  used,  398. 
Against  whom  admission  operates,  398. 
Demurrers  to  relief  and  discevery,  398. 
Demurrers  to  relief. 

Divided  into  three  classes,  399. 
To  the  jurisdiction,  399. 
Subject  matter,  399. 

Matter  not  cognizable  in  court  of  equity,  399. 
Some  other  court  having  jurisdiction,  399. 
To  the  person  of  plaintiff,  399. 
Personal  disability,  399,  400. 

Defect  of  title  to  character  in  which  plaintiff  sues,  400. 
To  matter  of  bill,  400. 
Substance,  400. 

Classes  of  demurrers  as  to  substance,  400. 
Want  of  title  in  plaintiff,  400.  ' 

Generally,  400,  401. 
One  of  several  plaintiffs,  401. 
Triviality  of  subject  matter,  402. 

Matter  beneath  dignity  of  court,  402. 
Regulations  as  to  minimum  amount,  402. 
Exceptions  to  the  rule,  403. 
Defect  of  parties,  403. 
Misjoinder  of  parties,  403. 
Multifariousness,  403. 
Limitations  and  laches,  403. 

Objection  by  demurrer,  403. 
Must  appear  from  bill  itself,  404. 
Where  relief  sought  is  based  on  fraud,  404. 
Laches,  404,  405. 
Illustrations  of  laches,  405. 

Demurrer  for  delay  short  of  statutory  period,  406. 
1  Statute  of  frauds,  406. 

'  Action  by  demurrer,  406. 

Trusts  in  realty,  406. 
Rule  in  England,  406. 
Admission  by  demurrer,  407. 
Intendment  that  agreement  was  in  writing,  407. 
Another  suit  pending,  407. 
/orm,  407. 

Defect  availed  of  by  demurrer,  407. 

Statutory  exceptions,  407. 

Formal  allegations,  407. 

Omission  of  defendant's  name  from  prayer  Tor  process,  407. 
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Dtmuittrt  to  xfSM—CofUinusd. 

Omission  to  state  plaintiiTs  residence,  407. 
Failure  to  state  facts  positively,  408. 
Uncertainty,  408. 
Want  of  offer  to  do  equity,  408. 
Waiver  of  penalties  or  forfeiture,  40S. 
Want  of  signature,  408. 
Want  of  verification,  409. 
Dtmiinptrt  to  diteovtry. 

Purpose  of  demurrer,  409. 

Usual  grounds  of  demurrer,  409. 

Demurrers  to  discovery  seldom  used.  409. 
Oblacttont  fi«k  proper  for  denumr. 

That  bill  has  not  been  served,  409. 

That  there  has  been  irregularity  in  filing,  409. 

Remedy  by  motion  to  strike  from  files,  409. 

Surplusage,  409. 

Relevant  matter,  409. 

Scandal  or  impertinence,  409. 

Objections  to  be  raised  by  exceptions,  410. 
Fimettons  of  geiMnil  and  special  demurrart. 

Defects  reached  by  general  demurrers,  410. 

Statutory  provisions  relating  to  special  demurrer,  4x1. 

Defects  reached  by  special  demurrer,  411. 
GoRSlnietton  of  bill  on  domumr. 

Allegations  construed  most  strongly  against  pleader,  4XI. 

Inconsistent  statements,  41 1. 

Ambiguous  statements,  411. 

Statute  of  limitations,  411. 

Incapacity  to  make  contract,  412. 

Exception  to  rule  in  Tennessee,  419. 
Wko  may  domiir. 

For  misjoinder  of  parties,  412. 

When  each  defendant  may  demur,  41a. 

For  multifariousness,  412. 
Joint  domyrrers. 

Good  as  to  one  and  bad  as  to  another,  412. 

Sustained  as  to  one  and  overruled  as  to  another,  412. 

Rule  applicable  only  where  defendants  demur  specially,  4x0. 
Domurror  ore  tonus. 

Causes  assigned  orally,  412. 

Assigning  other  causes  at  the  argument,  412. 

Demurrer  to  be  coextensive  with  demurrer  on  record,  413. 

Does  not  lie  to  part  of  bill,  413. 

No  demurrer  ore  tenus  on  ground  not  made  subject  of  record,  4x3. 

Demurrer,  413. 

Only  allowed  for  new  cause,  4x3. 

For  want  of  equity,  413. 

Costs,  413. 

Defect  of  parties,  4x3. 
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Dtmurrer  in  eoniunetion  wHh  other  defeiites. 

Several  defenses  permissible,  413. 

Different  defenses  to  different  parts  of  the  bill,  413. 

Demurrer  to  discover  an  answer  to  relief,  413. 

Statutory  change  of  rule,  414. 

Demurrer  to  part,  plea  or  answer  to  remainder,  414. 
Demurrer,  when  overruled  by  plea  or  answer,  414. 

General  rule,  414. 

Statutory  change  of  rule,  415. 
Incorporating  demurrers  in  answers,  415,  416. 
Deimirrer  too  extensive,  bad. 

Demurrer  bad  in  part  is  bad  in  toto,  416. 

General  demurrer  in  conjunction  with  special  demurrer,  417. 
Demurrer  to  whole  bill,  part  of  which  is  good,  417. 
Demurrer  not  good  to  full  extent  to  which  it  goes,  417,  418. 
Applications  of  the  rule,  418. 

Where  there  are  several  grounds  for  relief,  418. 

Where  any  part  of  relief  sought  is  grantable.  418,  419. 

Where  both  relief  and  discovery  are  sought,  419,  420. 

Demurrer  too  extensive  as  to  parties,  430. 
Frame  of  demurrer. 
Title,  420. 

Must  be  properly  entitled,  420. 

Demurrer  to  amended  bill,  420. 

Demurrer  accompanied  by  plea  or  answer,  4aOi 
Protestation  clause,  420. 

Causes  of  demurrer,  421. 

Causes  must  be  stated,  421. 

Where  demurrer  is  general,  421. 

Specifying  extent,  421. 

Partial  demurrer.  421. 

Specific  application,  422, 
Prayer  for  judgment,  422. 
Signature,  422. 
Oath,  422. 

Not  required  in  absence  of  statute,  423. 

That  demurrer  is  not  for  delay,  423. 

Special  statutory  requirements,  423. 

Rling  demurrers. 

Time  of  filing.  423. 

After  time  has  expired,  424. 

Obtaining  special  order  for  further  time,  434. 

Demurring  on  general  order  for  further  time  to  answer,  434. 
After  answer,  424. 

Failure  to  file  in  time;  how  availed  of,  424.  425- 
Setting  down  demurrer  for  argument  and  hearing,  425. 
No  formal  joinder,  425. 
Demurrer  set  down  for  hearing,  425. 
.    Only  English  practice.  425. 

How  regulated  by  statutes  and  rules,  425. 
Admissions  on  hearing,  426. 
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FWRf  AnkWttWk— Continued. 

Original  and  amended  bill  considered  one  on  hearing,  496. 
Where  demurrer  is  incorporated  in  answer,  496. 
Siitluiiiiif  dMiurrsfa 

To  part  of  bill,  426. 
To  whole  bill,  436. 

Bill  out  of  court,  426. 

Amendment  before  allowing  demurrer,  427. 
Amendments,  437. 

Generally,  427. 

What  defects  amendable,  437. 

Usually  discretionary,  437. 

Application  for  leaye  to  amend,  438. 
.  Failure  to  amend  within  time  limited,  438. 

Effect  of  amendment,  438. 
Sustaining  demurrer  on  appeal,  438. 
,         Effect  of  final  decree  on  sustaining  demurrer,  439. 
Ovtmiliiif  dtmurrtr. 

Second  demurrer,  439. 

Not  so  extensive  as  first,  439. 

Demurrer  overruled  by  implication,  439. 

Leave  to  file  second  demurrer,  439. 

Amendment  of  demurrer  too  extensive,  4^. 

Demurrer  to  amended  bill,  430. 
Answer  after  demurrer  overruled,  430. 

Final  decree  not  entered,  430. 

Right  to  answer  on  obtaining  leave,  431. 

Answer  to  part  and  demurrer  to  part,  431. 

What  may  be  set  up  by  answer,  431. 

Making  same  defense  by  plea,  431. 

Objection  sometimes  raised  by  hearing,  432. 

Obtaining  leave  to  answer,  432. 
Overruling  demurrer  on  appeal,  433. 

Discretion  of  appellate  court,  433. 
Effect  of  final  decree  on  overruling  demurrer,  435. 
Mtds  wahred  by  fiilure  to  demur. 
Defects  of  substance,  433. 
Defect  not  cured  by  answer  or  proof,  433. 
Formal  defects,  433. 

Waived  by  failure  to  demur,  433. 

Demurrer  to  supplemental  bill,  434. 

Misjoinder  of  parties,  434. 

Multifariousness,  434. 

Inconsistency  and  repugnancy,  434. 

Adequate  remedy  at  law,  434. 
DMUifrars  to  ameyded  blliti 

Amended  bill  subject  to  demurrer,  435. 
Where  demurrer  to  original  bill  has  been  overruled,  435. 
Where  amendment  is  consistent  with  original  bill,  435. 
•omurrers  to  Milt  not  origiiML 

Introductory  statement,  435.  , 
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DamHrrers  to  bills  mrt  original— CV^it/tiis^/^. 

Supplemental  bills,  435. 

Plaintiff  not  entitled  to  file  bill,  435. 

Bill  founded  on  matters  arising  prior  to  original  bill,  435. 

Bill  making  new  and  distinct  case,  436. 

Person  not  a  party  to  original  bill,  436. 
Bills  of  revivor,  436. 

Want  of  privity,  436. 

Want  of  sufficient  interest,  436. 

Imperfection  or  defect  in  frame  of  bill,  436. 

Want  of  proper  parties,  436. 
Bills  of  revivor  and  supplement,  437. 
Cross  bills,  437. 

Bills  to  set  aside  decrees  for  fraud,  437. 
Bills  to  enforce  decrees,  437. 

DEMURRERS  TO  EVIDENCE. 

See  also  Directing  Verdict;  Dismissal,  Discontinuance,  and  Non- 
suit. 
Introdiictioii. 

Use  of  the  practice,  439. 

Constitutionality  of  practice,  439. 
Definition,  439. 
OMce  of  domiNTor. 

To  withdraw  case  from  jury,  439. 

To  obtain  judgment  of  court  as  to  sufficiency  of  facts,  440. 

For  variance  between  pleading  and  proof,  440. 

Distinguished  from  verdict  and  decision  on  motion  for  new  trial,  440. 
WIm  may  domur. 

Either  party,  440. 

Demurrer  only  applicable   to  evidence  of  party  holding  affirmative, 

440. 
Eioct  of  domurror. 

What  is  admitted,  441. 

All  facts  which  evidence  tends  to  prove,  441. 
Facts  of  which  there  is  any  evidence,  441. 
Bill  or  reasonable  inferences  from  facts,  442. 
Inferences  by  the  court,  443. 
What  is  waived,  444. 

Demurrant's  evidence,  444. 
General  rule,  444. 

Burden  of  issue  resting  on  demurrant,  444. 
Exceptions,  444. 
Evidence  of  demurree  favorable  to  demurrant,  445. 
Withdrawal  from  consideration,  445. 
Reconciling  conflicting  evidence,  445. 
Objection  to  competency  of  evidence,  445,  446. 
Objections  to  pleadings,  446. 
As  an  estoppel.  446. 
Joindor  In  demurrer. 
Necessity  for,  446. 
When  joinder  may  be  compelled,  446. 
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JtMer  in  ^meimrvt— Continued, 

Where  evidence  is  in  writing.  447. 
Where  evidence  is  parol.  447. 
Right  of  party  to  join,  447. 
Where  evidence  is  vague  and  uncertain.  447. 
Right  to  title  where  party  demurring  makes  proper  admis- 
sions, 448. 
Rule  in  Virginia  and  West  Virginia,  448. 
Effect  of  refusal  to  join.  449. 
Where  evidence  is  partly  oral  and  partly  written,  449. 
WHNnwal  of  d«iiiurrtr. 

May  be  permitted  before  trial,  449. 

Defendant  may  withdraw  denial  of  fact  and  demur  to  it  as  evidence, 

449- 
Form  of  demurror. 

Directed  to  whole  of  adverse  party's  evidence.  449. 

To  be  in  writing,  449. 

Approved  forms  of  demurrer,  450. 

What  should  appear  in  demurrer,  450. 

Setting  out  evidence  on  both  sides,  450. 

Where  evidence  is  written,  450. 

Parol  evidence,  451. 

Stating  inferences,  451. 

Stating  only  facts  deducible,  451. 
Procoodings  after  foindor. 

What  questions  to  be  considered,  451. 
Assessment  of  damages,  451. 

Directing  conditional  verdict,  451. 

Discharging  jury  and  leaving  damages,  for  another  jury,  4Si* 

Court  assessing  damages  by  consent,  452. 

Submission  to  jury  that  heard  evidence.  452. 

Liquidated  damages,  452. 
When  demurrer  should  be  sustained.  452. 

Court  satisfied  upon  the  facts,  452. 

Where  any  evidence  at  all  to  sustain  issue,  453. 

Evidence  such  as  to  warrant  court  in  setting  aside  verdict,  453. 
When  demurrer  should  be  overruled,  453. 

Evidence  to  establish  prima  facie  case  for  plaintiff,  453. 

Evidence  tending  to  sustain  party  having  burden  of  issue,  453. 

Where  jury  might  have  found  verdict  on  evidence  against  demur- 
rant, 453.  454. 

Unless  there  has  been  total  failure  of  proof,  454. 

Instructions  in  nature  of  demurrer  to  evidence,  454. 
The  judgment,  455. 

Demurrant  allowed  to  put  in  evidence  after  demurrer  overruled, 

455. 
Practice  to  render  final  judgment,  455. 

Reopening  merits  and  retrial  of  issues  by  jury.  455. 
Setting  aside  demurrer  and  awarding  new  trial,  455. 
Demurrer  sustained  and  judgment  final,  455. 
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Effect  of  introducing  evidence  after  demurrer  ovemiled. 

Error  in  overruling  demurrer  cured,  455. 
Waiver  of  right  to  rely  on  error,  456. 
Demurrers  to  evidence  in  criminal  practice. 
Infrequent  occurrence,  456. 
Right  to  demur,  456. 
Practice  not  to  be  encouraged,  456. 
Discretion  of  court,  456. 
Not  permitted  except  by  consent,  456. 
Proceedings  analogous  to  demurrers  in  evidence. 
Motion  to  exclude  evidence  from  jury,  456. 
Motion  to  nonsuit,  457. 
Motion  to  set  aside  verdict,  457. 
Motion  to  direct  verdict,  457. 
Submission  on  agreed  facts,  457. 
Admission  by  defendant  of  plaintiff's  evidence,  457. 
Appeal. 

Bill  of  exceptions,  457. 
Demurrer  part  of  record,  457. 
Review,  457. 

When  judgment  will  be  reversed,  457,  458. 

Improper  refusal  to  compel  joinder,  458. 

Rendering  judgment  without  joinder,  458. 

Sustaining  demurrer  without  argument,  458. 

Preponderance  of  evidence,  458. 

Harmless  error,  458,  459. 

Final  judgment  by  appellate  court,  459. 

DENIALS. 

See  cross  reference,  460. 

DEPARTURE. 
Definition. 

Matters  not  pursuant  to  previous  pleading,  460,  461. 

Subsequent  pleading  must  fortify  first,  461. 

Recovery  allowable  only  on  cause  of  action  stated  in  petition,  461.  - 

Rejoinder  must  conform  to  plea,  461. 
Departure  in  plalntilTs  pleadings. 

The  general  rule,  461. 

Office  of  replication  or  reply,  461. 

Test  of  departure,  462. 

Reformation  or  modification  of  instrument  declared  on,  46a. 

Declaration  alleging  performance — replication  as  excuse  for  nonper- 
formance, 462. 

Assignment  of  new  promise,  463. 

Assignment  of  different  breach,  463. 

Change  of  ground  in  point  of  law,  463. 

Departure  as  to  parties,  463. 
Departure  in  defendanfs  .pleadings. 

Setting  up  other  ground  of  defense,  463. 

Departure  to  plea  of  performance,  464. 

Departure  to  plea  of  no  award,  464. 

Departure  to  plea  of  non  damnificettus ,  465. 
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DEPARTURE. 

Ntw  mattert  in  pl«illiifi~«lM«  no  tepartwt. 

Plaintiff's  pleadings,  465. 

New  matter  not  inconsistent  may  be  introduced,  465. 

New  matter  explaining  and  supporting,  465. 

Replication  of  a  different  right,  466. 

Reply  alleging  counterclaim,  466. 

Variance  in  matter  of  inducement,  467. 

New  assignment,  467. 
In  defendant's  pleadings,  467. 
Vttteiice  in  inmatmrlal  mittert. 

When  variance  not  a  departure,  467. 
Variance  as  to  time  or  place,  467. 
An  assault  and  battery,  468. 
In  action  on  covenant,  468. 

Time  immaterial  in  declaration  made  material  by  plea,  468. 
Variance  from  allegation  that  instrument  is  under  seal,  tfA, 
How  taken  advaiilaga  of. 

By  general  demurrer,  468. 
By  motion  to  strike  out,  469. 
By  objection  in  filing  pleading,  469. 
How  eured. 

By  verdict,  470. 

By  pleading  over,  470. 

By  taking  issue,  47a 

DEPOSIT  IN  COURT. 
See  cross  reference,  471. 

DEPOSITIONS. 

Scope  of  article,  476. 

DefinMon,  476. 

Origin  and  develepment  of  the  mo  of  doposWoM. 

In  equity,  477- 

At  common  law,  477. 
.  Power  of  courts  in  this  country,  478. 

Strict  construction,  479. 
Ri|M  to  take  deposWon. 

Rests  upon  statutes  and  rules,  479. 

Sole  witness  having  knowledge  of  facts,  479. 

In  all  civil  proceedings,  480. 

)n  probate  courts,  480,  481. 

In  criminal  proceedings,  481. 
Who  entitled  to  exercise  the  right 

Either  party,  481. 

Beneficial  interest,  481. 

Both  parties  taking  deposition  of  same  witness,  481. 

New  commission  to  examine  on  matter  not  touched  on,  48x. 

Deposition  of  codefendant,  483. 
Whose  deposition  amy  be  taken. 

Witnesses,  482. 

Instances  of  different  witnesses,  483. 

Adverse  party,  483. 
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WlWtt  iepotlUtB  May  bt  XAmk-^rContinned. 
Officer  of  corporation,  48a. 
Nonresident  party,  483. 
Party  talcing  his  own  deposition,  483. 
Fugitive  from  jastice,  483. 
Female  party,  483. 

No  general  doctrine;  wholly  statutory,  483. 
Instances  of  time  when,  483,  484. 
Action  must  be  pending,  484. 
Before  process  returned  or  issue  joined,  485. 
Before  answer,  485. 
Pending  demurrer,  485. 
Prior  to  or  during  term,  486. 
Pending  trial,  486,  487. 
Additional  time  to  adverse  party,  487. 
Return  before  final  decree,  487. 
In  chancery,  487. 
PtpMitioiis  Npon  committion  and  intorrooatorlot. 
The  commission,  487. 
Right  to  issue,  487. 
Application  for,  487 

Who  may  make,  487. 
Delay  in  applying,  487. 
The  affidavit.  488. 

Failure  to  make  affidavit;  excuse,  488,  489. 
Issuance  of  commission,  489. 
At  what  time,  489. 
By  whom  issued,  489. 
As  a  matter  of  right,  490. 
Issuance  by  clerk,  490. 
Issuance  in  vacation,  490. 
Notice  and  interrogatories,  491. 
How  served,  491. 
Naming  commissioner,  491. 
When  second  notice  unnecessary,  491. 
Issuance  upon  condition  as  to  cross  examination,  499. 
Form  and  sufficiency,  492. 

Sufficient  to  give  power  to  commissioner,  492. 

Signature  of  clerk,  492^. 

Annexing  statutory  provision,  492. 

Seal,  493. 

Name  of  appointee,  493. 

Person  having  authority  should  be  named,  493. 
Omission  by  consent,  493. 
Variance,  493. 

Naming  in  the  alternative,  494. 
Sufficient  designation,  494. 
Designation  by  title  of  office,  494. 
Residence  of  commissioner,  494.  i 

Names  of  witnesses,  494. 
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D«potilioiis  u|M«  CMMiMoii  and  Iwtofiotdtriw    Continued. 
Style  of  cause,  495. 

Effect  of  irregoUritiei,  495. 
Sufficient  form,  495. 
Name  of  parties,  495. 
Interrogatories,  495. 

Filing  before  commission  goes  out,  495* 

Settling  interrogatories,  496. 

Notice  of  interrogatories,  496. 

Amendment  of  return,  496. 

Proof  of  notice,  496. 

Waiver  of  notice,  496. 

Commission  issuing  before  expiration  of  period  allowed  for  filing 
cross  interrogatories,  496,  497. 

Additional  commission  to  cross  examine,  497. 

Cross  examination  filed  before  commission  issues,  497. 

Interrogatories  filed  before  notice,  497. 

Absence  of  cross  interrogatories — presumption,  497. 
Ltltort  FMitofY. 

Definition,  497. 

Distinguished  from  commission,  497,  498. 
Origin,  498. 
Tke«MMr. 

Person  authorized  by  law,  499. 
In  what  capacity,  499. 
Impeaching  officer's  authority,  499. 
Effect  of  stipulation,  499. 
Clerk  of  court,  499. 
Judge  in  another  state,  499. 
Justice  of  the  peace,  499. 
Magistrate's  appointment,  50a 
Commissioner  of  stat^,  500. 
Stipulation;  waiver,  500. 
Officer  named  in  notice,  500. 
Relation  of  officer  to  parties,  500. 

Agent  or  attorney  of  party,  50a 

Former  appearance  as  counsel,  50a 

Occupying  office  with  attorney.  501. 

Relationship  to  parties,  501. 

Interest  in  event  of  suit,  501. 

Presumption  of  officer's  eligibility,  501. 
Under  commission,  502. 

Nature  of  authority,  502. 

Who  may  be  appointed,  502. 
Designation  in  the  commission,  502. 
Execution  by  commissioner  not  named,  502. 

Power  cannot  be  delegated,  502. 

Commission   should    appear  to  have   been  executed  by  persoo 
named,  502. 

Joint  commission,  503. 

1 054  Volume  VI 


INDEX. 

DEPOSITIONS. 

NtHce  of  takiim  depotitioiit. 

Necessity  of  notice,  503. 
Of  time  and  place,  503. 
New  notice,  504. 

Particular  statute  or  prevailing  practice,  504,  50$* 
Waiver  of  notice,  505. 

By  implication,  505. 

By  personal  presence,  505. 

By  cross  examination,  506. 

By  other  acts  or  omissions,  506. 
Who  required  to  give  notice,  506. 
Requisites  and  sufficiency,  507. 

Usually  regulated  by  statutes  or  nileSy  907* 
Instances  of  sufficiency,  507. 
Naming  the  court,  508. 
Naming  title  of  cause,  508. 
Naming  the  officer,  508. 
Naming  the  witnesses,  509. 
Giving  the  time,  509. 
Giving  the  place,  510. 
Stating  reason  for  taking  deposition,  5I<X 
Stating  residence  of  witnesses,  510. 
Prefixing  rule,  510. 

Stating  different  days  and  places,  510,  511. 
Particularity  required,  51Z,  512. 
Sufficiency  of  description — instances,  519. 
Signature,  513. 
Clerical  errors,  513. 
Waiver  of  defects,  513. 
Appearance  and  protest,  513. 
Objection  before  examination,  514. 
Service  of  notice,  514. 

In  general — on  whom  made,  514,  515. 
Service  must  be  statutory,  515. 
Service  by  copy,  515. 
Reading  the  notice,  516. 
Notice  to  special  bail,  516. 
Service  on  corporations,  516. 
Substituted  service,  516,  5x7. 
Proof  of  service,  517. 

By  return  of  officer,  517. 

By  person  who  delivered  notice,  517. 

Sufficiencv  of  return,  517. 

Presumption,  517. 

Contradiction  of  return,  517. 

Proof  by  parol,  518. 
Where  several  defendants,  518. 
Reasonableness  of  notice,  519. 
General  rule,  519. 
Dependent  on  circumstances,  51^ 
Determination  of  reasonableness,  519* 
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Ntliee  of  taking  depotHions— G^n/fitf/^^. 

Distance,  traveling  conveniences,  519,  510. 
Foreign  country,  530. 
Parties  in  same  city,  520. 
Time  for  travel,  521. 
Computation  of  time,  521. 
Question  for  court,  532. 

Where  notice  is  insufficient  or  unreasoaable»  Stt* 
ProcMdingt  before  llio  ofHcer. 

Procuring  the  witness  to  testify,  522,  523. 
Witness  not  subpoenaed,  523. 
Refusal  of  witness  to  appear,  523. 
Enforcing  attendance,  523. 
Time  of  taking,  524. 

Time  designated  in  notice,  524. 
Notice  covering  several  days,  534. 
Legal  holiday,  524. 
Between  certain  hours,  524. 
Opening  within  hours,  524. 
Under  order  of  court  fixing  time,  524. 
After  term  to  which  it  is  returnable,  524. 
Time  fixed  by  agreement,  524. 
Adjournments,  525. 

Power  to  adjourn  from  day  to  day,  525. 

Inability  to  finish  on  day  designated,  S'S* 

Sunday  intervening,  525. 

Reason  for  adjourning,  525. 

Adjournment  without  beginning  the  taking,  $2$. 

Length  of  adjournment,  526. 
Place  of  taking,  526. 

Place  designated  in  notice,  526. 
Adjournment  to  another  place,  527. 
In  one  of  the  counties  to  which  commissions  directed,  $17* 
How  the  testimony  should  be  taken,  527. 
Presence  of  witness  before  office r,  ^Yj, 
Deposition  previously  prepared,  527. 
Conduct  disbarring  attorney,  528. 
Written  interrogatories — duty  of  officer,  528. 
Previous  inspection,  528. 
Through  interpreter,  528. 
By  whom  written,  528. 

Purpose  to  procure  real  evidence,  508. 

In  shorthand,  528. 

Typewritten,  539. 

By  person  related  to  party,  529. 

By  disinterested  party,  529. 

By  clerk  to  commissioner,  529. 

By  attorney  of  party  procuring  deposition,  SS9> 

By  agent  of  party.  530. 

By  party  himself,  530. 

Questions  largely  governed  by  statutes,  530. 
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ProoMdings  before  the  Mmx— Continued. 
Presence  of  parties,  530. 

Opportunity  to  cross  examine,  530. 
Privilege  of  cross  examining,  530. 
Party  refused  admittance,  530. 
Deposition  upon  written  interrogatories,  531. 
Reading  over  to  witness,  531. 
The  oath,  532. 
Return  ef  depositien. 

When  returned,  532. 

Within  certain  time,  532. 
Efifect  of  rules  of  court,  532. 
Statute  merely  directory,  533. 
How  returned,  533. 

To  and  by  whom,  533. 
Duty  of  officer,  533. 
To  clerk  of  court,  533. 
Reception  by  deputy  clerk,  533* 
Place  of  trial  changed,  533. 
Term  of  court  abolished,  533. 
To  counsel,  533. 
Delivered  by  party,  534. 
Delivered  by  private  hands,  534. 
Delivered  to  postmaster,  534. 
Name  of  clerk  misspelled,  534. 
Scaling,  534- 

Securely  enclosing  deposition,  534. 
Mutilated  or  unsealed  return,  534. 
Superscription  on  envelope,  535,  536 
Annexing  papers,  536. 
Retaining  until  delivered,  537. 
Presumptions,  537. 
Ctption. 

Definition,  537. 

Use  of  word  "caption  " — explanatory  note,  537, 
Necessity  for  and  use  of,  537,  538. 
Proper  facts  otherwise  appearing,  538. 
Sufficient  certainty  as  to  parties,  538. 
Name  of  the  court,  538. 
Official  character  of  officer,  538. 
Showing  kind  of  action,  538. 
Indicating  time  of  taking  deposition,  538. 
Aider  of  omissions  in  caption,  539. 
Certificate. 

Necessity  for,  539, 

Where  there  are  several  witnesses,  539. 

Requisites  of,  539. 

Identity  and  qualification  of  officer,  539. 
His  authority,  539. 
Due  qualification,  539,  540. 
Discrepancy  in  name  of  officer,  54a 
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t/VflSKlU^— Continued. 

Establishing  identity  of  person  serving  certificate,  54a 
Presumption  as  to  administration  of  oath,  540. 
Certificate  as  prima  facie  proof  of  identity,  540. 
Setting  out  office,  541. 
Absence  of  disqualification,  541. 
Deposition  taken  without  authority,  541. 
Seal  and  authentication,  542. 
Necessity  of,  542. 
Place  of  sealing,  542. 
Effect  of  absence  of  seal,  542. 
Authority  otherwise  shown,  S43- 
Authentication  by  deputy,  542. 
Sufficiency  of  authentication,  543. 
Authenticating  official  character,  543. 
Form,  543. 

Statutory  form,  543. 

Noncompliance  with  domestic  statutes,  544. 
Substantially  following  statute,  544. 
No  technical  form  prescribed,  544. 
Indorsement  on  commission,  544. 
Sufficiency,  545. 

General  requirements,  545. 

Depending  on  particular  facts.  545. 
Certificate  of  prima  facie  proof,  545. 
All  requirements  to  be  observed,  545. 
Instances  of  sufficiency,  545,  54^' 
Particular  requirements,  546. 
Identity  of  cause,  546. 
Names  of  parties,  547. 
The  court,  547- 
Time  and  place  of  trial,  547- 
Reasons  for  taking.  547.  548* 
At  whose  request  taken,  548. 
Identity  of  witness,  549. 
Presence  of  adverse  party,  549. 
Notice  to  adverse  party,  549* 
Place  where  deposition  was  taken,  550,  551. 
Showing  cause  for  adjournment,  55'' 
Discrepancy  between  certificate  and  notice,  551. 
Showing  testimony  reduced  to  writing  by  officer,  5S8. 
Deposition  written  by  witness,  553- 
Deposition  read  over  to  witness,  553. 
Deposition  signed  or  prescribed,  553.  554* 
Administration  of  oath  to  witness,  554. 
Certificate  must  show,  554. 
Omission  of  •*  before  me."  554« 
Statutory  requirements  to  be  followed,  554. 
Oath  administered  before  testimony  taken,  555* 
Requirement  of  exactness,  555. 
Adding  irregularities,  555.  556. 
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Ceriifieite—  Continued. 

Manner  of  administering  oath,  556,  557. 
Errors,  omissions,  and  amendments,  557. 
Immaterial  errors,  557. 
Misnomer,  557. 
Omissions,  558. 
Immaterial  discrepancies,  558. 
Irregularities,  amendments,  558,  559. 
Presumptions,  559. 

Officer  performed  his  duty,  559. 
Overcoming  presumption,  559. 
Extending  presumption,  559. 

Other  presumptions  indulged,  559,  560.  ' 

Conclusiveness  of  certificate  as  to  statements,  56a 
niing  and  opening. 
Filing,  560. 

To  be  filed  by  clerk,  560. 
Indorsing  deposition,  560. 
Facts  substantially  shown,  560. 
Notice  of  filing,  561. 
Withdrawn  from  office  after  filing,  561. 
Opening,  561,  562. 
Introduction  in  evidence. 

General  rules  of  testimony  govern,  562.  i 

Only  proper  parts  of  deposition  to  be  read,  568. 
Essential  requirements  to  be  observed,  563. 
Must  be  offered  in  evidence,  564. 
Discretion  of  court,  564. 

Depositions  which  have  been  suppressed,  564. 
Reasons  for  taking  must  exist  when  offered,  564,  565. 
Absence  of  witness — accounting  for,  566. 
General  rule,  566. 

Necessity  of  showing  that  witness  cannot  be  produced,  566. 
Aged,  infirm,  or  sick  witnesses,  566,  567. 
Question  for  court,  567. 
Onus  of  showing  existence  of  cause,  567. 

Existence  of  cause  ;  what  evidence  necessary,  568.  i 

No  absolute  rule,  568. 
Legal  evidence,  568. 

Issuance,  service,  or  return  of  subpoena,  568. 
Hearsay  evidence,  568. 
Waiver  of  necessary  proof,  569. 
Nonresident  witness,  569. 
Presence  of  witness  in  court— effect  of,  569. 
Deposition  cannot  be  read,  569. 
Where  witness  is  nonresident.  570. 
Reading  deposition  as  admission,  570,  571. 
Identity  of  witness,  571. 

Deposition  offered  must  be  shown  to  be  that  of  witness  whcee 

deposition  was  directed  to  be  taken,  571. 
Reason  for  rule,  571,  572. 
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IntroAietioii  in  ftMntM—Continued, 
Identity  of  cause,  572. 
Incompetency  of  witness  remoTed,  573. 
Incompetency  after  deposition  uken,  573. 
Deposition  incomplete,  572. 
Refusal  to  answer,  572. 

Explaining  deposition,  572,  573. 
Discretion  of  court,  573. 

Irrelevant,  immaterial,  and  impertinent  questions,  575* 
Last  general  interrogatory,  573,  574. 
Answers  not  full  or  responsive,  574. 
Absence  of  cross  examination,  575,  576. 
By  whom  written,  576,  577. 
Signature,  577. 

Depositions  taken  in  inferior  courts,  578. 
Depositions  used  on  former  trial,  578. 
General  rule,  578,  579. 
In  ejectment  suits,  579. 
Competency  as  an  admission,  579. 
As  between  parties  privy,  579. 
Right  to  cross  examine  as  controlling  question,  579. 
Depositions  taken  in  another  suit,  579. 

Where  parties  and  subject  matter  are  same,  580. 
Filing  in  second  cause,  580. 
Filing  in  first  cause,  580. 
Inability  of  witness  to  attend,  581. 
Two  suits  pending  at  same  time,  581. 
Agreement  of  the  parties,  581. 
Effect  of  amendment  of  process  or  pleading  after  taking  qi  deposition, 

581.  582. 
Depositions  in  foreign  language,  583. 
Lost  depositions,  583. 
Who  may  read,  583. 

Right  of  parties,  583. 

Party  taking  deposition  need  not  offer  it,  583. 

Deposition  for  use  of  either  party,  584. 

Right  of  opposite  party  to  read,  584. 

When  right  to  read  deposition  depends  on  inability  of  witness 

to  attend,  584,  585* 
Depending  upon  right  to  withdraw,  585. 
Effect  of  offering,  585. 
How  much  of  deposition  may  be  read,  586. 
Giving  deposition  to  jury,  586,  587> 
Obiections. 

Right  of  counsel  to  raise,  587. 

Presumption  that  objection  made  by  adverse  party,  587. 
Manner  of  objecting,  587,  588. 
For  formal  defects,  587. 
Nature  of  objection,  588. 
Should  be  specific,  588. 
Instances  of  sufllciency,  588. 
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fkjeeHoiis— cv?if/fffii^dr. 

Motion  to  suppress  specific  grounds,  |88. 

Part  good  and  part  bad,  588. 

Material  portions  unanswered,  589. 

Leading  questions,  589. 

Effect  of  general  objections,  589. 

For  incompetency  of  witness,  589. 
When  objection  should  be  made,  589. 

In  apt  time,  589,  590. 

Notice  of  objection  under  rule,  59a 

No  rule  of  general  application,  590. 

Allowing  deposition  to  remain  on  file,  59a 

Before  trial,  S9i- 

Objections  for  informality  or  irregularity,  591,  998. 
Manner  and  time,  592. 
••  Before  trial,"  593. 

Renewal  of  objection  at  trial,  593* 

Objection  to  certificate,  593. 

Incompetency  of  oflScer,  594. 

Insufficiency  of  notice,  594. 

To  form  of  interrogatories,  595. 

To  answers,  595. 

Objection  to  exhibits,  595. 
Future  admissibility — in  rebuttal,  596. 
Objections  taken  on  the  trial,  596. 

Incompetency  of  testimony,  596. 

Irrelevancy  of  testimony,  596. 

Incompetency  of  witness,  597. 
To  depositions  on  written  interrogatories,  597. 
Effect  of  appearance  and  cross  examination,  598. 

Waiver  in  general,  598. 

Leading  questions,  598. 

Irresponsive  answers,  599. 

Secondary  evidence — disqualificatkm  of  officer— narrative  .fonn, 

599- 
Competency  of  witness,  599. 

Defective  which  could  not  have  been  known,  599. 

Notice,  599,  600. 
Deposition  once  read — renewal  of  objections,  600. 

Waiver  of  objections  at  taking,  600. 

Objection  at  taking  must  be  renewed  at  trial,  600, 

Too  late  to  complain,  601. 

Depositions  read  in  another  suit,  6oi. 

Deposition  offered  on  retrial,  601. 

Surprise,  602. 
Objections  waived  by  stipulation,  602. 
Depositions  read  by  adverse  party,  6oa. 
Harmless  error  in  suppressing,  603. 
ixhiMls. 

General  rule  as  to,  603. 

Production  of  documents,  603. 
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ElMMU — Cantimued, 

Necessitj  of  aoncxmtioo.  609. 

Attachment  of  copies  of  books,  60^ 

Snflicieficy  of  ideotificstion,  604. 

When  exhibit  is  not  annexed,  604. 

Exhibit  to  one  deposition  referred  to  in  another, 

Docnment  on  file  in  the  cause,  604. 
Effect  of  failure  to  attach,  604,  60$. 
Admissibilitj  of  exhibits,  60$. 
Papers  used  to  refresh  recollection,  605. 
Private  correspondence,  60$. 
Independent  use  as  evidence,  60$. 
Identification  by  parol  at  trial,  605. 
Papers  annexed  but  not  referred  to,  606. 
Copies  as  exhibits,  606. 

Nonresident  witness — refusal  to  file  copies,  6o6. 
Discretion  of  court,  606. 
Papers  not  within  control  of  witness,  606. 
Books  of  account,  606. 


Officer  may  amend  caption  or  certificate,  606 
After  deposition  was  returned,  606. 
Omission  of  seal,  606. 
Improper  signature  of  officer,  606. 
Ratification  of  amendment,  607. 
Correction  within  state  by  nonresident  officer,  607. 
Clerical  omission,  607. 

Noncompliance  with  statutory  requirements,  607. 
Making  caption  or  certificate  conform  to  facts,  607. 
After  deposition  subscribed  and  sworn  to,  607. 
Power  of  court  to  change  form  of  interrogatory,  607. 
Mode  of  correction,  607. 
Correction  at  the  trial,  607. 
IMddiig  ispMlliORt. 

Additional  facts,  607. 
To  correct  answers,  607. 
To  remedy  irregularities,  608. 
Second  deposition  covering  same  facts  as  first,  6o8. 
Order  of  the  court,  608. 
Before  commission  is  returned,  609. 
Crinlnal  prooMdingt. 

By  what  authority,  609. 
On  behalf  of  state,  609. 

The  general  rule,  609. 

Consent  of  prisoner,  609. 

Constitutional  barrier,  609. 

Constitution  construed  to  support  right,  609. 

Constitution  of  the  United  States,  610. 

Strict  conformity  with  statute,  610. 

Examples  of  various  statutes,  610. 

Waiver  of  objections,  611. 
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DEPOSITIONS. 

Criminal  proceadlngt— Ow/fUM^^/. 
On  behalf  of  accused,  6ix. 

Right  to  obtain  testimony,  6ix, 
Statutes  strictly  pursued,  6ii. 
Necessity  for  order,  6ii. 
Prosecution  pending,  6xx. 
Discretion  of  court,  6ii. 
Compelling  court  by  mandamus,  6ix,  6ll* 
ProMedlngs  in  federal  conrts. 

Relation  to  subject  generally,  612. 
Depositions  on  commission,  612. 
General  authority,  612. 
Act  of  1789,  612. 

Witnesses  within  reach  of  process,  6ll* 
Who  may  appoint  commissioner,  613. 
In  admiralty,  613. 

Discretion  in  appointing  commissioner,  613. 
Foreign  depositions,  613. 
Power  to  act,  614. 
Generally,  614. 
Evidence  of,  614. 

Commissioner's  return,  614. 
Foreign  depositions,  614. 
How  executed— common  usage,  614. 
Act  of  congress,  614. 
In  conformity  with  state  law,  614. 
In  eqi^ty,  615. 

Where  there  are  several  commissioners,  615* 
By  whom  written,  615. 
Where  returned,  616. 
Depositions  de  bem  essi^  616. 

When  they  may  be  taken,  616. 
On  certain  conditions,  616. 
In  equity  and  at  law,  616. 
In  rebuttal,  616. 
Residence  of  witness,  616,  617. 
Temporary  absence  of  witness,  617. 
Before  whom  taken,  617. 
By  whom  written,  618. 
Return,  618. 
Where.  618. 

Evidence  of  officer's  authority,  618. 
Publication,  6x8. 
Foreign  depositions,  6x8,  619. 
Foreign  depositions — letters  rogatory,  619. 
Under  commission,  619. 
Before  legation  or  consular  officer,  6i9, 
By  oral  questions,  619. 
Letters  rogatory,  6x9. 
Notice,  619. 

Depositions  de  bene  esee,  6x9. 
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DEPOSITIONS. 

PUMMdingt  in  federal  WiaiA%— Continued. 

Original  act  of  congress,  619. 

Subsequent  legislation,  620. 

How  served,  620. 

Length  of  time,  620. . 

Contents,  621. 

Adjournment,  621. 
Depositions  on  commission,  631. 

In  equity,  621. 

Foreign  depositions,  621. 
Proceedings  before  officer  taking  deposition,  631. 
Attendance  of  witness — how  enforced,  621. 

Depositions  in  American  courts,  621,  623. 

Foreign  depositions,  622. 
Subpoena  duces  tecum ^  622. 
Contempt  of  the  court,  622. 

Misconduct  of  counsel  or  witness,  62a. 

Materiality  of  testimony,  623. 
Depositions  must  be  complete,  623. 

Every  interrogatory  to  be  answered,  623. 
Where  answer  could  not  be  legal  testimony,  623. 
Ex  parte  commission,  623. 
Cross  examination,  623. 
Caption,  624. 

What  should  be  stated,  624. 
Harmless  discrepancy,  624. 
Caption  designating  only  defendant  served,  624. 
Omissions  and  misspelling,  624. 
Oath,  625. 

Depositions  de  bene  esse^  624. 
Depositions  under  commission,  625. 
Signature,  625. 
Certificate,  625. 

Depositions  de  bene  esse^  625. 

Existence  of  right  to  take  deposition,  625. 

Certificate  as  evidence  of  facts  stated,  625. 

As  to  residence  of  witness,  625, 626. 

Want  of  notice,  626. 

Interest  of  officer,  626. 

By  whom  written,  626. 

As  to  oath,  627. 

As  to  signature,  627. 

Other  requisites,  628. 

Amending  certificate,  628. 
Depositions  under  commission,  628. 

Presumptions,  628. 

Re-examination,  629. 
Objections,  629. 

What  must  be  pointed  out,  629. 
When  waived,  629. 

When  party  is  present,  629. 
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PnMMdings  in  federal  ^iw^— Continued, 

Motion  to  suppress  before  trial,  63a 
When  a  deposition  is  once  read,  630. 
After  motion  to  suppress,  630. 
Cross  examination,  630. 
Laches,  631. 
By  whom  decided,  631. 
Whose  deposition  may  be  read,  631. 
Of  parties,  631. 
After  death  of  party,  631. 
Second  deposition,  632. 
General  rule,  632. 
Re-examination,  632. 
Who  may  read,  632. 
Either  party,  632. 

Deposition  to  be  read  as  a  whole,  632. 
Depositions  in  other  suits,  632. 
Depositions  lost  or  destroyed,  633. 
Costs.  633. 

Of  officer,  633. 

Attendance  of  witness  at  trial,  634. 
Of  attorney,  634. 
Deposition  in  another  suit,  634. 
Bill  of  costs,  635. 
Fms,  costs,  and  disbursements. 

Usually  fixed  by  statute,  635. 

Right  of  officer  to  sue  for,  635. 

Failure  of  foreign  statute  to  provide  for  fees,  635. 

Implied  authority  of  commissioner  to  engage  counsel,  635. 

Disbursements  allowable,  635. 

Commissioners'  fees,  636. 

Solicitors'  charges,  635. 

Unnecessary  depositions,  635. 

Affidavit  required,  635. 

Allowed  to  successful  party,  635. 

In  favor  of  administrator,  636. 

Deposition  before  referee  by  stipulation,  636 

Examination  not  had  under  order,  636. 

Deposition  not  used,  636. 

Necessity  for  deposition  in  equity  superseded,  636 

Irrelevant  testimony,  636. 

Fee  for  drawing  interrogatories,  636. 

Deposition  used  more  than  once,  636. 

Taking  depositions  to  increase  costs,  636. 

Cutting  down  costs,  636. 

Taxing  in  gross,  636. 

In  equity  and  at  law,  636. 


Consideration  in  appellate  courts,  636,  637. 
Must  be  made  part  of  record,  637. 
Objections,  637. 
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kfl^nfili^  Continued. 

General  rule  as  to  sufficiency,  637. 

Objections  not  raised  below,  637,  638. 

Action  of  trial  court  must  appear,  638. 

Character  of  objections  and  exceptions,  639. 

Specific  exceptions,  639. 

Where  evidence  is  of  no  value,  639. 

Harmless  error,  639. 

Review  of  discretion,  639,  640. 

Reasonableness  of  notice,  640. 

Granting  or  refusing  order  to  retake,  640. 
Presumptions,  640. 

As  to  acts  of  officers,  640. 

As  to  notice,  641. 

As  to  existence  of  conditions,  641. 

Other  presumptions,  641. 
Order  for  commission — ^appealability,  642. 

Generally  not  appealable,  642. 

Abuse  of  discretion,  642. 

Granting  open  commission,  642. 

Refusing  the  order,  642. 

DESCRIPTION. 

Of  property  in  action  of  detinue »     See  Detinue. 

Certainty  as  to.    See  Definitness  and  Certainty  in  Pleadings. 

In  granting  relief  to  plead  over,  362. 

DETINUE. 

OtflnHloii  and  lurture. 

Conrmon-law  action,  644. 
Ex  contractu  or  ex  delicto^  644. 
Modern  practice,  645. 
Jiirltdielioii. 

In  what  county,  645. 
Distinction  between  the  actions,  645. 
In  Alabama,  Texas,  and  Illinois,  645. 
PariiM. 

Plaintifif,  645. 

Party  having  right  to  possession,  645. 
Party  having  legal  title  or  special  property,  646. 
Necessity  of  exclusive  legal  title,  646. 
Sufficiency  of  title  as  against  wrongdoer,  647. 
Particular  persons,  647. 
Administrators,  647. 
Executors,  647. 
Trustees,  647. 
Bailees,  647. 
Defendant,  64S. 

General  rule,  648. 
Administrators,  648. 

• 

Executors,  648. 

Revival  of  action,  648,  649. 
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DETIN  VE—Gmtinued. 
Joimltr  of  partftt. 

Plaintiff,  649. 

Defendant,  649. 
EImHmi  §f  idtonSy  649. 


Usually  not  required,  650. 
Where  possession  of  defendant  is  lawful,  65a 
Waiver  of  demand,  650. 
Demand  of  part  owner,  650. 
Service  of  writ,  650,  651. 
TIm  iecfatfilioii. 

Certainty  required,  651. 
Showing  plaintiff's  property,  651. 
Alleging  possession  in  defendant,  652. 
Description  of  property,  652. 

Necessity  of  particular  description,  652. 

Instances  of  description  good  and  bad,  652,  653. 

Reasonable  certainty,  653. 

Value,  653. 

Demand,  653. 

Pleas. 

In  general,  653. 
Nonissuable  pleas,  654. 
Plea  setting  up  lien,  654. 
Pleas  of  non  detinei,  654,  655. 
Plea  puif  darrein  continuanee^  655. 


Necessity  for  specially  pleading,  656. 
Want  of  title  in  plaintiff,  657. 
Showing  title  in  third  person,  657. 
Showing  fraud,  658. 
Statute  of  limiutions,  658. 
vvfvm* 

Should  be  responsive  to  issues,  658. 
Assessing  value,  658,  659. 
Writ  of  inquiry,  659. 
Valuation  of  property,  660. 
Excessive  valuation — remittitur,  660. 
Partial  finding,  660. 


Should  follow  verdict,  661. 
Where  jury  will  find  damages,  661. 
Where  article  detained  has  been  restored,  661. 
Where  property  died  after  demand,  661. 
Damages  for  detention,  661. 
Voluntary  nonsuits,  662. 
Form  of  judgment,  662. 

Judgment  against  executors  and  administrators,  663. 
Amending  judgments,  663. 
Effect  of  judgment,  663. 
MIm  on  defliNM  Nnd,  663,  664. 
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DEVISES. 

See  cross  referocice,  605. 

BILATORY    PLEAS. 
Definition,  665. 

Kinds  of  dilatory  pleas,  665,  666. 
Pleas  to  the  jurisdiction,  666. 
Pleas  to  disability  of  parties,  666.  ' 

Pleas  in  abatement  of  writ  or  declaration,  666. 
Dilatory  pleas  not  favored,  666. 

DILIGENCE. 

Certainty  in  alleging.     See  DSFINITENESS  AND  CERTAINTY  IN  PLSADIRGS. 
In  applying  for  relief  from  default,  189,  190. 

DIRECTING  VERDICT. 

See  also  Demurrers  to   Evidence;   Dismissal,  Discontinuance,  and 

Nonsuit. 
Nature  mhI  origin. 

Practice  defined,  668. 
The  primitive  jury,  668. 
Basis  of  early  verdicts,  668. 

Steps  towards  verdicts  from  evidence  produced  in  court,  669,  67a 
Modern  practice  as  to  extra-forensic  knowledge,  670. 
Steps  towards  the  separation  of  law  and  fact,  671. 
Special  verdicts,  671. 
Demurrers  to  evidence,  671,  672. 
Nonsuit,  673. 
Nvoiopment 

Early  and  minority  rule,  673. 

Direction  of  verdict  viewed  with  disfavor  and  seldom  permitted. 

673. 
In  general,  673. 

Exceptions,  674. 

Verdict  directed  that  party  might  testify,  674. 
Verdict  directed  upon  documentary  evidence,  675, 
"  Scintilla  of  evidence  "  rule,  675,  676,  677. 
Later  and  prevailing  doctrine,  678. 

Case  not  left  to  jury  where  evidence  is  insufficient,  678. 
Test  most  frequently  employed  in  exercising  right,  679, 680. 
Insufficiency  of  evidence  in  law  and  in  fact.  681, 682. 
Instances  of  insufficiency  of  evidence,  683,  683. 
Cases  in  which  verdict  should  be  directed,  683. 

Where    there   is  no  evidence  to  support    the   opposite 

theory,  683.  684,  685. 
Verdict  directed  in  absence  of  proof<— classification  of 

cases,  685,  686. 
When  opposite  theory  is  supported  by  no  evidence  of  an 

essential  fact,  686. 
Where  there  is  no  conflict  in  the  evidence  or  question  as 
to   its   credibility   unless    different    conclusions 
may  be  drawn,  687. 
When  case  should  be  submitted  to  jury,  687. 
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DIRECTING  VERDICT. 

*  Evidence  documentary  or  undisputed,  688* 

Qualification,  688. 

Material  variance — motion  to  direct,  688. 
Amendment,  689. 
In  criminal  cases,  689. 

Verdict  of  conviction,  689. 
Verdict  of  acquittal,  690. 
Applieation. 

Error  to  deny  motion  in  proper  case,  690,  691. 

Reaching  defect  in  declaration,  691. 

Rule  in  New  York,  692. 

Where  general  verdicts  are  not  allowed,  692. 

A  motion  to  exclude,  692. 

Governed  by  same  rules  as  demurrer  to  evidence,  692. 

Directing  verdict  takes  place  of  demurrer  to  evidence,  693. 
What  is  admitted,  693. 
Compared  to  nonsuit,  694. 

Question  of  credibility  of  witnesses,  694,  695,  696,  697. 
The  motion  to  direct,  698. 
When  to  be  made,  698. 

At  close  of  case  of  party,  698. 
When  all  the  evidence  in,  698. 
Requiring  jury  to  retire,  699. 
Form;  need  not  be  written,  699. 
Grounds,  699. 

Should  be  specified,  699. 
Sufficiency,  699. 

Preponderance  of  evidence,  yoa 
Exceptions  and  review,  700. 
General  exceptions,  700. 
Waiver  of  exception,  700,  701. 
Bill  of  exceptions,  701. 
Where  no  exception  is  taken,  701. 

In  federal  courts,  and  in  higher  courts  of  some  states,  7ez. 
Refusal  to  grant  motion  to  go  to  jury,  702. 
Instances  of  instructions  reviewed,  703. 
Right  to  go  to  jury.  703. 
Request  to  go  to  jury,  704. 
Rendition  of  verdict,  704. 

Particular  cases  discussing  facts  relative  to  directing  verdict,  T^S* 
Assignment  for  benefit  of  creditors,  705. 
Assumpsit,  705. 
Bonds,  705. 

Conspiracy  to  defraud,  705. 
Conditional  sales,  705. 
Contracts,  705. 
Conversion,  705. 
Corporations,  705. 
Customs  duties,  705. 
Damages,  705. 
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DIRECTING  VERDICT. 
ippHctHti— Continued. 
Deceit,  705. 

Deposit,  action  to  recover,  705. 
Ejectment,  705. 
Fraud  and  mistake,  706. 
Gambling  contracts,  706. 
Garnishment,  706. 
Land  contracts,  706. 
Life  insurance,  706. 
Mechanic's  lien,  706. 
Ownership  of  chattels,  706. 
Partnership,  706. 
Personal  injury,  706. 
Promissory  notes,  706. 
Quieting  title,  706. 

Recovering  money  paid  by  mistake,  706 
Recovering  value  of  goods,  706. 
Replevin,  707. 
Siire  facias^  707. 
Seduction,  707. 
Sheriff's  interpleader,  707. 
Suke holder,  recover  money  from,  707. 
Title  to  real  estate,  707. 
Tort,  707. 
Trespass,  707. 
Trespass  on  the  case,  707. 
Trespass  to  try  title,  707. 
Trover,  707. 

Unlawful  attachment,  707. 
Use  and  occupation,  707. 
Vendor's  lien,  707. 
Warranty,  707. 
Wills.  707. 
Work  done  and  materials  furnished,  707. 

DIRECTORS. 

See  cross  reference,  708. 

DISBARMENT  AND  SUSPENSION  OF  ATTORNEYS. 
MinHioii  and  nahirt  •!  proctedimt,  708. 

Definition,  708. 

judicial  power,  709. 

Common-law  view  of  its  nature,  709. 

For  judicial  misconduct,  709. 

Proceeding  is  civil,  709. 
PrwMdbigt  w^g^Mi  allonityt  as  ordinary  eonlMuion,  709. 

Power  of  court,  709. 

Contempt  and  cause  for  disbarment  distinguished,  709. 

Disbarment  and  order  to  refund  money  distinguished,  71a 

Apology  as  penalty  for  contempt,  710. 

Commitment  for  contempt,  710. 
PmcMdingt  against  atlomeyt  as  olRosrs  of  eonri,  710. 
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DISBARMENT   AND  SUSPENSION   OF  ATTORNEYS. 
PfCMdiim  agakitl  altonieys  as  officers  sf  w^n^—Continued. 
At  common  law,  710. 

Power  of  court,  710. 

Other  than  statutory  causes,  711* 

Procedure,  711. 
Under  statutes,  711. 

Strict  construction,  711. 

What  courts,  711. 

Appellate  courts,  711. 

Judge  in  chambers,  711. 
The  accusation  and  who  may  make,  719* 
Charges  by  bar  association,  713. 
Requisites,  713. 

Specific,  direct,  and  positive,  713. 

Formal  allegations,  713. 

Professional  capacity  of  respondent,  713* 

Inartificial  pleading,  713. 

Verification,  713. 

Afiidavit  of  accuser,  713. 

Affidavit  on  belief,  713. 
The  cHatton,  714. 

Opportunity  to  be  heard,  714. 
Customary  procedure,  7x4. 
Right  to  notice,  714. 
Service  of  citation,  715. 
Tke  amwsr,  715. 

Time  to  answer,  715. 
Contents  of  answer,  715. 
Pleading  after  answer,  715. 
Verification  of  answer,  715. 
Demurrer  to  accusation,  715. 
Answer  addressed  to  accusation,  715. 
The  liearing,  715. 
Jury  trial,  715. 
Evidence,  716. 
Sufficiency  of  proof,  716. 
Procedure  as  in  civil  cases,  716. 
Change  of  venue,  716. 
Appointment  of  special  judge,  716. 
Dismissal,  716. 

Appointing  counsel  to  prosecute,  717. 
The  dCMBreo,  717. 
Form,  717. 

Decree  disbarring  respondent  until  further  order,  717. 
Order  adjudging  an  attorney  infamous,  717. 
Taxing  costs  against  informant,  717. 
Effect  of  decree.  717. 
Collateral  attack  on  decree,  718. 
Practicing  in  another  court,  718. 
Review  of  proceedings,  718. 
New  trial,  718. 
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DISBARMENT  AND  SUSPENSION   OF  ATTORNEYS. 
R«view  of  proceedings— C(7»/iif«^</. 

Writ  of  certiorari,  718. 

Appeal,  718. 

No  appeal  from  judgment  of  acquittal,  719. 

Appeal  as  supersedeas,  719. 

Material  error  necessary  to  reversal,  719. 

Mandamus,  719. 

Prohibition,  720. 

DISBURSEMENTS. 

See  cross  reference,  731. 

Iti  taking  depositions.     See  DEPOSITIONS. 

DISCLAIMERS. 
Doflnition,  721. 
Nature,  722. 
When  proper,  722. 

Generally,  722. 

Necessity  of  answering  not  to  be  evaded  by,  722. 

With  answer,  722,  723. 

Instead  of  demurrer,  724. 

After  disclaimer — statements  not  responsive,  724. 

Insufficient  answer,  724. 
Signature  and  affidavit,  724. 
Time  for  entering,  724. 
Proceedings  after  disciaimer,  724. 

Reply  to  disclaimer,  724. 

Bill  to  dismiss,  724. 

Where  complainant  wishes  to  charge  defendant  with  costs,  724. 

When  answer  as  well  as  disclaimer  filed,  724. 
Effect  of  disclaimer,  725. 

Operates  as  estoppel,  725. 

In  foreclosure  suit,  725. 

Party  sued  as  trustee,  725. 

Does    not  extend    any  further  than  to  matter    actually  embrace<I 
therein,  725. 

As  to  other  parties,  725. 

Disclaimer  by  one  defendant,  725. 

Disclaimer  by  heirs,  725. 

When  untrue.  725. 

When  interposed  by  mistake,  725. 

Dismissal  of  bill,  726. 
Costa,  726. 

Discretion  of  court,  726. 

Bill  dismissed  with  costs,  726. 

Under  particular  circumstances,  726, 

Disclaimer  too  late  for  costs,  727. 

Supporting  plaintiff's  answer,  727. 

Where  defendant  disclaims  and  answers  to  claim  his  costs,  727. 

No  present  interest,  727. 

Case  brought  to  hearing,  727. 

Assignees,  727. 
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DISCLAIMERS. 

Costs — Continued, 
Legatees,  727. 
General  rule,  737. 
Statute  in  Kansas,  737. 

DISCONTINUANCE. 

See  Dismissal,  Discontinuance,  and  Nonsuit. 

DISCOVERY,  PRODUCTION.  AND    INSPECTION. 
DelinHion,  930. 
Diseovery  in  chancery. 

Method  of  obtaining  discovery,  731. 
Nature  and  office  of  bill  of  discovery,  731. 

A  pure  bill  of  discovery,  731. 

Bill  used  in  aid  of  action  at  law,  731. 

Distinguished  from  bills  for  relief,  731. 

Effect  of  answer,  731. 

Not  brought  to  hearing,  731. 

No  dismissal  for  want  of  prosecution,  733. 

Not  taken  pro  confesso,  733. 

Oath  must  not  be  waived,  732. 
When  bill  of  discovery  may  be  maintained,  733. 

Both  in  aid  and  in  defense  of  action,  732. 

Contemplated  action,  732. 

By  defendant,  732. 

In  aid  of  what  pleadings,  733. 

In  aid  of  negative  case,  733. 

In  aid  of  answer,  733. 

Evidence  need  not  be  indispensable,  733. 

In  aid  of  action  for  tort,  733. 

In  aid  of  proceedings  in  what  courts,  734. 

In  aid  of  suit  in  foreign  country,  734. 

Application  of  the  principles  of  discovery,  734. 

Instances  where  bill  in  aid  of  prosecution  of  action  has  been 

allowed,  734,  735- 
Instances  where  bill  to  aid  prosecution  has  not  been  allowed, 

735.  736. 

Instances  where  bill  in  aid  of  defense  has  been  allowed,  736* 
How  far  superseded  by  statute,  736. 

General  effect  of  modern  statutes,  736. 
Bills  of  discovery  expressly  abolished,  737. 
Statutory  remedy  concurrent,  737. 
In  some  states  rulings  both  ways,  737. 
Rule  of  English  decisions,  738. 
Missouri^  South  Carolina,  and  Texas,  739. 
In  the  federal  courts,  739. 
In  Maine  and  Michigan,  739. 

Correct  doctrine  deducible  from  conflicting  decisions,  74(X 
Objections  to  discovery,  740. 

That  discovery  sought  is  immaterial,  740. 

The  general  rule,  740. 

What  is  and  what  is  not  material  illustrated,  740,  74X. 
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Diteovtry  in  ekancery— G?if/fiff#^</. 

Test  of  materiality,  741. 
Where  there  are  several  defendants,  743. 
That  discovery  sought  may  criminate  defendant,  74s* 
The  rule  stated,  742. 

As  to  criminatory  matters,  742. 
Principle  upon  which  court  acts,  743. 
As  to  penalties  and  forfeitures,  743. 
Matter  in  nature  of  penalty  or  forfeiture^  744. 
How  forfeiture  enforcible,  744. 
As  to  matters  tending  to  degrade,  744. 
Applications  of  the  rule,  744. 
Crimes,  744. 
Libel,  745. 

Penalties  and  forfeitures,  745. 
Breach  of  trust,  745. 
Infringement,  745. 
Exceptions  and  qualifications  of  the  rule,  745. 
Where  part  of  discovery  is  legitimate,  745. 
Statutory  protection  from  prosecution,  746. 
Statute  of  limitations,  746. 
Where  penalty  is  waived  by  plaintiff,  747. 
Where  protection  is  waived  by  defendant,  747. 
That  discovery  sought  is  of  privileged  communications,  747, 
Communication  between  attorney  and  client,  747. 
What  attorney  need  not  disclose,  747. 
The  rule  stated,  747. 

Principle  on  which  privilege  allowed,  748. 
Information  obtained  from  documents,  748. 
Professional  advice,  748. 
Pendency  of  suit  unnecessary,  748. 
Injunction  of  secrecy  unnecessary,  749. 
Person  consulted  must  be  attorney,  749. 
Retainer  unnecessary,  749. 
Immaterial  whether  employment  accepted,  749^ 
Privilege  exclusively  of  client,  750. 
Communications    through   agents,  interpreters,  and 

clerks,  750,  751. 
Communications  between  clients  of  one  attorney,  751. 
Limitation  of  privilege,  751. 

Limited  by  strict  necessity,  751. 
Knowledge  acquired  through  other  sources,  751. 
Communications  to  obtain  advice  as  to  commis- 
sion of  crime,  753. 
Communications  to  obtain  advice  as  to  perpetra- 
tion of  fraud,  753,  754. 
Loss  or  waiver  of  privilege,  754. 

Where  not  properly  claimed,  754. 
May  be  waived,  754. 
Several  clients,  754. 
Effect  of  termination  of  relationship,  754,  755* 
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iiliPVWI  to  €liMiiwrf—QmHnu€d. 

What  client  need  not  disclose,  755,  756. 
Communications  between  legal  adTisers  of  advene 

756. 
Communications  to  scriveners,  stewards,  and  agents,  756. 
Communications  between  codefendants,  756,  757. 
Communications  between  husband  and  wife,  757. 
Communications  to  clergymen  and  medical  men,  757* 
Communications  between  government  officials,  758. 
That  discovery  sought  relates  to  defendant's  case,  758. 
Prying  into  title  of  adversary,  758. 
Limitations  and  exceptions,  759. 

Right  to  disclosure  of  everything  necessary  to  plainttfTs 

own  title,  759,  760. 
Complainant's  title  coincident  with  that  of  reftpondcfll, 

760. 
Case  made  by  bill  which  if  admitted  would  diafmnre  or 

invalidate  defense,  760. 
Mingling  funds,  761. 
Documents  made  part  of  answer,  76x. 
Other  objections,  761. 
The  parties,  761. 

Persons  interested  in  action  at  law,  761. 
The  general  rule,  761. 
Mere  witness  or  agent,  761. 
Arbitrators,  761. 

Exceptions— officers,  agents,and  members  of  corporations,  1bt» 
Matters  peculiarly  within  Icnowledge  of  agent,  763. 
Agent  or  arbitrators  charged  with  fraud,  763. 
Persons  under  disability,  763. 
Parties  to  action  at  law,  763. 
Joinder,  763. 
Effect  of  joinder,  764. 
Time  of  filing  bill,  764. 

After  judgment  at  law,  764,  765. 
Frame  of  bill,  765. 

Title  or  interest  of  the  plaintiff,  765* 
Interest  of  defendant,  766. 
Privily,  766. 
Pendency  of  suit,  766. 
Nature  and  ground  of  suit,  766,  767. 
Materiality  of  discovery,  767. 
Necessary  to  be  alleged,  767. 
Court  must  be  able  to  see  materiality,  768. 
Allegation  that  discovery  is  indispensable,  768b 
Where  injunction  is  asked,  769. 
Statement  of  matters  as  to  which  discovery  is  sought,  769,  79a 
Demand  for  discovery,  770. 
Prayer,  770. 

For  discovery,  770. 
For  process,  770. 
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DISCOVERY,  PRODUCTION.  AND   INSPECTION. 
Mieavtry  In  t\imKf»ri— Continued. 
Verification,  771. 
Amending  bill,  771. 

Adding  parties,  771. 
Adding  prayer  for  relief,  771. 
Amendment  of  cross  bill  for  discovery,  771. 
Bill  to  perpetaate  testimony,  771. 
Amendment  to  waive  discovery,  773. 
Amending  bill  for  relief  and  discovery.  77a. 
Pica,  772- 

Objection,  when  taken  by  plea  or  answer,  772. 
Classification  of  pleas,  772. 
Pleas  to  the  jurisdiction,  772. 
Pleas  to  the  person,  773. 
Pleas  in  bar,  773. 

That  discovery  might  subject  defendant  to  penalty  or  forfeit- 
ore,  773. 

That  discovery  would  betray  confidence,  774. 

That  defendant  is  purchaser  for  valuable  consideration,  774. 
Requisites  of  the  plea,  774. 
Other  grounds  of  pleas  in  bar,  774. 
Answer,  775. 

Disclosures  by  answer,  775. 
Production  from  discovery  by  answer,  776. 
Rule  as  to  responsiveness,  776. 
Rule  as  to  certainty  and  positiveness,  777. 
Answers  as  evidence,  777. 
Demurrer,  777. 

What  are  grounds  of  demurrer,  777. 

Cases  not  of  equitable  jurisdiction,  777. 

Want  of  interest  or  title  in  plaintiff,  777. 

Want  of  interest  in  defendant,  777. 

Want  of  privity,  777. 

Pendency  of  suit.  778. 

Nature  of  suit  or  defense,  778. 

Failure  to  state  facts  inquired  into.  778. 

Prayer  for  relief,  778. 

Person  not  party  to  suit  at  law-,  778. 

Defendant's  title.  778. 

Privileged  communications,  778. 

Immateriality  of  discovery,  778. 

Criminal  prosecution,  penalties,  and  forfeitures,  778* 

That  defendant  has  an  equal  equity  with  plaintiff.   779 

Discovery  injurious  to  public  interest,  779. 

Interest  of  third  person,  779. 

Other  grounds  of  demurrer,  779. 
What  are  not  grounds  of  demurrer,  779. 

Want  of  parties,  779. 

Want  of  equity,  779. 
Specifying  parts  of  bill  demurred  to,  779,  780. 
Costs,  780. 

1076  Volume  VI. 


INDEX. 

DISCOVERY.  PRODUCTION,  AND   INSPECTION. 
Discovery  in  chancery — Continued, 

Defendant  answering  fully,  780.  * 

Where  charges  of  bill  denied,  780. 

Where  officer  of  corporation  is  defendant,  78a 

Waiver  of  right  to  costs,  780. 

Effect  of  abatement,  780. 

Bill  for  discovery  and  relief,  780. 

Bill  for  relief  as  to  some  defendants  and  discovery  as  to  anothe  r, 

780. 
Discovery  and  injunction,  780. 
Expenses  in  resisting  motions,  780. 
Qualifications  and  exceptions,  780. 

iVhere  plaintiff  first  asks  for  information,  780. 
Agent  implicated  in  fraud,  781. 
Arbitrators*  award  impeached,  781. 
Carelessness  of  attorney,  7S1. 
Application  for  costs,  781. 
Predudion  of  writings  in  cliancery. 

Introductory  statement,  781,  782. 
What  is  requisite  to  entitle  party  to  production,  782. 
Admissions,  782. 

Principle  on  which  admissions  of  possession  are  required,  782. 
What  admissions  3f  possession  are  required,  782. 
Description,  783. 
The  bill,  783. 

What  must  be  alleged,  783. 
The  answer,  783.    . 

Rule  that  defendant  who  submits  to  answer  must  answer  fully, 

7$3. 
Labor  involved  no  excuse,  783,  784. 
Sealing  up  parts,  784. 
The  motion,  784. 
Production  and  inspection  of  writings  under  statutes. 
Subjects  of  production  and  inspection,  784. 
Books,  papers,  and  documents,  784. 
Matters  of  public  record,  785. 
Other  writings,  785. 

Published  document  in  hands  of  private  person,  785* 
Partnership  books,  785. 
Individual  or  corporate  books,  786. 
Books  of  receiver,  agent,  and  trustee,  786. 
Bond  or  instrument  sued  on,  786. 
Deeds,  letters,  and  telegrams,  786. 
Merchandise,  786. 
Machinery,  786,  787. 
Purposes  for  which  production  and  inspection  may  be  bad,  787. 
Statutory  provisions  vary  widely,  787,  788. 
To  aid  in  framing  pleadings,  788. 
Declaration  or  complaint,  788. 
At  common  law,  788. 
Under  rules  of  court,  788. 
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DISCOVERY,  PRODUCTION,  AND   INSPECTION. 

Protfuctioii  and  inspeetiwi  of  wrHingt  under  MrtaUn    Continued. 

Under  statutes,  789. 
Answer  or  counterclaim,  789. 
Under  rules  of  court  789. 
Instances  of  application  of  rule,  ^^f^ 
Limitation  of  right,  790,  791. 
Reply,  791. 
To  aid  in  preparation  for  trial,  791. 
Application  of  statutes,  791. 
In  aid  of  cause  of  action,  791. 
instances  of  application  of  the  rule,  791,  791. 
When  production  or  inspection  will  be  denied,  792. 
Fishing  purposes,  792. 
Title  of  adverse  party,  793. 
Immaterial  matters.  793. 
Criminatory  matters,  793. 
Privileged  communications,  793. 
Actions  for  torts,  793. 
Delay,  794. 
Bad  faith,  794. 
What  is  requisite  to  entitle  party  to  production  and  inspection,  794* 
Pendency  of  suit,  794. 

Possession  or  control  of  writings  by  adverse  party,  794,  79$. 
Materiality  and  necessity  of  writings,  795,  796. 
Previous  demand,  796. 
Notice  to  produce,  797. 

Sometimes  required  by  statute, 797. 
Notice  of  motion,  797. 
Object  of  requiring  notice,  797. 
What  must  be  specified,  797. 
Description  good  in  part  and  bad  in  part,  797. 
Against  whom  production  or  inspection  may  be  had,  797* 
Parties  only,  798. 
Nominal  party,  798. 
Prospective  party,  798. 
Real  party  in  Interest,  798. 
Infants,  798. 
Corporate  officers,  798. 
Persons  in  representative  capacity,  798. 
Methods  of  obtaining  production  and  inspection,  799^ 
Production,  799. 

Statutory  procedure,  799. 
J  Verified  petition,  799. 

\  By  affidavit,  799. 

j  By  motion  and  affidavit  in  support  thereof,  799, 

*  By  filing  interrogatories,  800. 

On  motion  merely,  800. 

Statute  of  procedure  to  be  strictly  followed,  8oou 
Inspection,  801. 

Statutory  method,  801. 
Petition  or  affidavit,  801. 
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Production  and  inspoetlon  of  writings  undor  iSoMw^—ContinuctL 

Necessity  for  and  form  of  moFing  papers,  8oi«  # 

What  application  most  show  or  contain,  8ot. 
Pendency,  nature,  and  object  of  suit,  8oi. 
Specification  of  information  sought,  802. 
Possession  or  control  of  writings  by  adverse  party.  Sot. 
Description  of  writings,  802,  803. 
Sufllcient  and  insufficient  description  illustrated,  803. 
Defective  description,  how  cured,  804. 
Allegations  of  materiality  and  necessity,  804. 
Materiality,  804. 

Affidavit  of  materiality  by  one  partner,  804. 
Necessity,  805. 
Preparation  for  trial,  805. 
Case  in  which  equity  would  compel  discovery,  807. 
Allegations  of  demand  and  refusal,  807. 
Interrogatories,  807. 
Prayer,  807. 
Verification,  807. 
Opposing  production  or  inspection,  808. 
Denial  of  possession  or  control,  808. 
Reason  for  refusing  order,  808. 
Requisites  of  denial,  808. 
Evading  answer,  808. 
Denial  by  attorney  or  agent,  808. 
Failure  to  deny  custody  by  attorney,  808. 
Denial  of  materiality  or  necessity,  809. 
Documents  relating  solely  to  affiant's  title,  809. 
The  order,  809. 

Contents  and  requisites,  809. 
What  order  should  direct,  809. 
Description  of  books,  papers,  or  documents,  80^1 
Specifying  time,  810. 
As  to  prescribing  penalty,  810. 
Service  of  order,  810. 
Effect  of  order,  810,  811. 
Compliance  with  order,  811. 

What  is  and  what  is  not  sufficient  compliance,  8ll. 
Sealing  up  part,  811,  813. 
Effect  of  noncompliance,  812. 
Statutory  provisions,  812. 
Failure  to  obey  order  for  inspection,  813. 
Failure  to  obey  order  to  produce.  813. 
Exclusiveness  of  statutory  remedies,  814. 
Nonsuit  and  judgment  by  default,  814,  815. 
Punishment  for  contempt,  815. 
Sufficient  excuse  for  noncompliance,  815. 
Proof  of  contents  by  affidavit,  816. 
Vacating  and  modifying  order,  816. 

When  order  will  be  verified  or  modified,  816. 
Appeal,  816. 
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Production  and  inspootion  off  writings  undor  ^cMmk— Continued, 

^  Appealability  of  order,  8i6,  817. 

Review  on  appeal,  818. 
Costs,  818. 

Costs  of  motion,  818. 

Motion  without  first  applying  to  adversary,  818. 

DISCRETION. 

In  granting  relief  from  defaults.     See  DEFAULTS. 

In  matters  pertaining  to  depositions.     See  DEPOSITIONS. 

Definition,  819. 

Nature,  820. 

Abuse  of  discretion,  820. 

Control  of  discretion  by  rules  of  law,  820,  821,  822. 

DISMISSAL,  DISCONTINUANCE.  AND  NONSUIT. 

Dismissal  of  bill  on  disclaimer.     See  Disclamers. 

Dismissal  for  uncertainty.     See    Definiteness  and    Certainty    in 

Pleadings. 
Dismissal  of  proceedings  against  attorneys.    See  Disbarment  and  Sus- 
pension OF  Attorneys. 
Dolinitions. 

Nonsuit,  828. 

Name  of  judgment,  828. 

Voluntary  or  involuntary,  828. 
Discontinuance,  829. 
Dismissal,  829. 

In  chancery  practice,  829. 

Under  code  procedure,  829. 
Points  of  similarity,  829. 
In  wliat  easos  applicablo. 
Nonsuit,  830. 
Discontinuances,  830. 

Same  rule  as  in  nonsuit.  83a 

Exceptions  to  rule,  830,  831. 

In  replevin,  831. 

Statutory  modifications,  831. 
Dismissals,  831. 

At  common  law,  831. 

In  equity,  831. 

Under  code  procedure,  832. 
In  what  court  taicon. 

Court  in  which  cause  was  tried,  832. 

Reserving  motion  for  advice,  839. 
At  chambers,  832. 
\  At  general  term,  832. 

On  trial  de  novo,  833. 

As  in  other  cases,  833. 

Effect  of  appeal,  833. 

Irregularities  generally,  833. 
Before  referee,  833. 
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DISMISSAL,  DISCONTINUANCE,  AND   NONSUIT. 
In  what  eoiirl  \akw^^Continued, 

Only  by  statute,  833.  ^ 

Under  code  procedure,  833. 
Vduiitary  termination  of  tlie  suit  on  motion  of  tlio  plaiatHL 
General  rule,  833. 
Of  bills  in  chancery,  833. 
Nonsuit  or  discontinuance,  834. 
Consent  not  required,  835. 
Without  prejudice,  835. 
Time  when  plaintiff  must  act,  835. 
Not  after  final  adjudication,  835. 
In  general,  835. 
In  chancery,  835. 
At  law,  836. 
At  any  time  before  final  decree,  836. 
Before  rendition  of  verdict  or  judgment,  836. 
General  rule,  836. 

Mere  announcement  of  judgment,  837. 
Extent  of  the  rule,  837,  838. 
After  special  verdict,  838. 
The  modern  rule,  838. 

English  rule  followed  in  the  United  States,  838. 
Before  submission  to  triers  of  fact,  839,  84a 
What  constitutes  submission,  840,  841. 
On  trial  by  the  court,  841. 
Sufficiency  of  entry  of  finding,  841. 
Rule  in  New  England  and  in  federal  courts,  841,  84a. 
Before  trial,  842. 
Upon  new  trial,  843. 
After  rehearing  granted,  843. 
After  amendment,  843. 
In  term,  843. 
When  a  voluntary  termination  cannot  be  had,  843. 
When  prejudicial  to  defendant,  843,  844,  845. 
After  rights  acquired  by  third  persons,  846. 
After  interlocutory  decision,  846. 

Mere  interlocutory  judgment,  846. 
After  withdrawal  of  juror.  846. 
After  direction  of  issue,  846. 
Extent  and  qualification  of  rule,  846. 
After  order  for  accounting,  847. 
Order  overruling  demurrer,  847. 
After  sale  of  partnership  property,  847. 
When  defendant  entitles  himself  to  decree,  847. 
Provisional  remedy,  847. 

After  defendant's  plea  seeking  affirmative  relief,  847. 
At  common  law,  847,  848. 
Modern  rule,  848, 849. 

Character  of  counterclaim  required,  850,  851. 
After  plea  of  tender  or  payment  into  court,  85a. 
After  merger  by  order  to  interplead,  852. 
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DISMISSAL,  DISCONTINUANCE.  AND   NONSUIT. 

Voluntary  tormlMtton  of  the  suit  on  moHon  of  tho  plmintHI~Gw/iiiiMdL 

^        Plaintiff  in  contempt,  85a. 

By  nominal  plaintiff  or  trustee,  853. 

Without  consent  of  real  parties,  853. 
Reinstatement  after  dismissal  without  consent,  855^ 
In  action  for  death  by  wrongful  act,  853. 
Consent  of  third  party,  853. 
In  suit  brought  on  behalf  of  others,  853. 
Plaintiff  may  dismiss,  853. 
Without  consent  of  others,  853. 

Where  the  others  actually  come  in  and  are  made  parties,  8S4* 
Bill  to  establish  second  equity,  854. 
By  portion  of  coplaintiffs,  854. 

Dismissal  or  discontinuance,  854. 
Terms,  855. 
Nonsuits,  855. 
Sy  attorney  without  special  authority,  or  by  client  without  attornejr's 

consent,  855,  856. 
By  intervener,  856. 
By  infant,  856. 

As  to  a  portion  of  cpdefendants,  856. 
General  rule,  856,  857. 
In  actions  ex  contractu^  857. 
General  rule,  857,  858,  859. 
Objection  waived  if  not  taken  seasonably,  860. 
Collateral  attack,  860. 
Where  authorized  by  statute,  860. 

Discontinuance  expressly  allowed,  860. 
Rule  of  court,  861. 

Plaintiff^s  discretion  not  absolute,  861. 
Parties  not  served,  862. 
Construction  of  statute,  862. 
Effect  of  discontinuance,  863. 
In  actions  of  tort,  863,  864. 
In  criminal  cases,  865. 
As  to  part  of  claim,  865. 
At  common  law,  865. 
Under  modern  practice,  865. 

Plaintiff  usually  allowed  to  withdraw  part,  86$. 
Dismissal  of  paragraph,  865. 
After  set-off  filed,  866. 
Consolidation  of  separate  suits,  866. 
Dismissal  of  plea  by  defendant  when  regarded  as  plaintiff,  866. 
Set-off  or  counterclaim,  866. 
Assessment  of  damages  against  warrantorSi  866. 
To  what  tribunals  the  right  extends,  866. 
In  general,  866. 
Special  proceedings,  866 
Inferior  courts,  866. 
Probate  courts,  867. 
Action  to  establish  will,  867. 
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DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 

Volnnlary  termination  of  tiit  suit  on  motion  of  tlio  J^l^ffSf^-^onHnucd. 

Appellate  courts,  867. 
Writ  of  error,  867. 
Lotvo  of  court  and  onlry. 
Leave  of  court,  868. 

Plainti£f  has  no  absolute  right  to  control  termination  of  his  suit. 

868. 
Express  and  implied  leave,  868. 
Under  common-law  practice,  868. 
Before  verdict  at  common  law,  868. 
Under  code  procedure,  868. 

'  Order  and  service  thereof,  868. 
In  general,  868. 
Service  of  mere  notice,  869. 
Ex  parte  order,  869. 
Leave  discretionary,  870. 
In  general,  870. 

Discretion,  how  exercised,  870. 
Abuse  of  discretion,  870. 
Under  code  procedure,  871. 
Dismissals,  871. 

Discontinuance,  etc.,  at  instance  of  defendant,  870* 
Time  when  order  takes  effect,  87a. 
Entry  of  order,  872. 

As  a  general  requirement,  872. 
Where  made,  873. 
Filing  statement  of  dismissal,  873. 
General  principles  as  to  entry,  873. 
Relates  to  first  step  in  proceeding,  874* 
In  criminal  cases,  874. 
Estoppel  to  dispute  dismissal,  874. 
Sufficiency  of  entry,  874. 
How  construed,  875. 
Entry  nunc  pro  tunc^  875. 
^Titiy  pro  forma,  875. 

Presumption  from  entry  "dismissed,"  875. 
Involuntary  tormlnation  of  tho  suit  on  motion  of  an  advorso  fv^ 
By  whom  motion  made,  875. 
Where  motion  to  dismiss  appropriate  at  law,  876. 
Based  on  record,  876. 
General  rule,  876. 
Matters  extrinsic  to  record,  876. 
Exceptions  to  rule,  876. 
In  criminal  cases,  876. 
Nature  and  scope  of  motion,  877. 
Motion  to  discontinue,  877. 
In  chancery,  877. 
In  general,  877. 

Evidence  in  support  of  motion,  878. 
Motion  must  be  specific,  878. 
Motion  for  nonsuit,  878. 
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Involuntary  ttrmlnalion  of  tho  suit  on  motion  of  an  advorto 

Grounds  stated  are  exclusive,  879. 
General  specification  insufficient,  879,  880. 
On  general  demurrer  in  chancery,  88a 
Renewal  of  motion,  880. 
Oral  motion,  880. 
One  order  only  will  be  made,  880. 
Time  when  motion  must  be  made,  88<x 
In  equity,  880. 

At  hearing,  880. 
After  hearing,  881. 
In  term,  881. 
After  appeal,  881. 
At  law,  881. 

At  first  term  and  earliest  opportunity,  88x. 
After  continuance,  882. 
Under  code  procedure,  882. 
After  death  of  plaintiff,  882. 
By  defendant  while  in  contempt,  88a. 
By  defendant  while  in  default,  883. 
In  equity,  883. 
Nonsuits,  883. 
English  rule,  883. 
After  death  of  codefendant,  884. 
Notice  of  motion,  884. 

When  indispensable,  884. 
Noncompliance  with  conditional  order,  884. 
Entitling  notice,  884. 
Informal  notice,  885. 
Notice  of  discontinuance,  885. 
Grounds  of  dismissal,  885. 
Want  of  jurisdiction,  885. 
Of  subject  matter,  885. 
In  general,  885. 
Extent  of  rule,  886,  887. 
Objection,  how  taken,  887. 
At  law  generally,  887. 
Under  code  procedure,  887. 
Want  of  citizenship,  887. 
Who  may  move  to  dismiss,  888.  . 
Proper  time  for  motion,  888. 
By  nonsuit,  888,  889. 
Of  person,  889. 

In  general,  889. 

Nonservice  on  a  codefendant,  89O. 
Want  of  equity,  890. 
In  general,  890,  891. 
Objection,  how  raised,  891. 

Under  strict  chancery  practice,  891. 
By  motion  under  modern  practice,  893. 
Motion  decided  on  bill  only,  892. 
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DISMISSAL,  DISCONTINUANCE.  AND   NONSUIT. 

Ifivoliiiitary  terminattoii  of  tht  suit  on  motion  of  an  ndvorso  fiittf^Omtinued. 
Equity  defectively  stated,  893. 
At  what  time  and  at  what  stage  of  cause,  894. 

In  term,  894. 

At  any  stage,  894. 

After  pleadings  perfected,  894. 

On  final  hearing,  894. 

Where  defendant  makes  default,  894. 
By  one  codefendant,  894. 
Under  code  of  procedure,  895. 
Remedy  at  law,  695. 

Although  legal  claim  shown,  895,  896. 
Extent  and  application  of  the  rule,  896,  897. 
Defect  of  parties,  897. 
Want  of  parties,  897. 

Chancery  practice,  897. 

Modern  practice,  897. 

Amendment  allowed,  898,  899. 

Where  dismissal  appropriate,  899,  90Ot 

As  to  portion  of  defendants,  900. 

Under  code  procedure,  900. 

By  nonsuit,  901. 
Misjoinder  of  parties,  901. 

By  dismissal  in  chancery,  901. 

Under  code  procedure,  901,  902. 

By  nonsuit,  902. 
By  a  portion  of  codefendants  as  to  them,  903. 

Dismissal  of  improper  party,  902. 

Objections  affecting  only  codefendant,  903. 

Upon  disclaimer  of  interest,  903. 

Nonsuit  by  one  codefendant,  903,  904. 
Want  of  prosecution,  904. 
Rule  stated,  904. 

To  what  proceedings  applicable,  904,  905. 
Dismissal  of  bill  in  chancery,  905. 

Extent  and  application  of  the  rule,  905,  906. 

Failure  to  substitute  parties,  907. 

Where  the  plaintififs  are  infants,  907. 
Nonsuit  in  actions  at  law,  907. 

For  want  of  prosecution,  907. 

Failure  to  deliver  declaration,  908. 

Where  guilty  of  delays  or  defaults,  908. 

Nonsuit  or  non  prosequitur ^  908. 

Nature  of  nonsuit,  909.  , 

Upon  appearance  of  plaintiff,  909. 

Under  modern  practice,  909. 
Under  code  procedure,  910,  911. 
Time  when  the  motion  is  appropriate,  9ix. 

In  general,  911. 

In  chancery,  911. 

Some  of  the  defendants  in  default,  912. 
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bivtiiMlary  ItrmlMtfoii  of  tlit  wH  Oi  «ftfM  of  an  advorto  pwly— c<w/t«f(^ 

Insolvency  of  defendant,  912. 

Nonsuits  and  dismissals  under  the  code,  913. 

After  commencement  of  term,  913. 

After  verdict  new  trial  granted,  913. 

At  plaintiff's  instance,  914. 
Notice  of  motion,  914. 
Granting  the  motion  discretionary,  914. 

General  rule  as  to  discretion,  914,  915. 

Sufficient  reply  to  the  motion,  915. 

On  payment  of  costs,  915. 

Excusable  mistake,  9x6. 

Affidavit  required,  916. 

Delay  induced  by  defendant,  916. 

Estoppel,  9x6. 

Official  negligence,  917. 

Bankruptcy  of  plaintiff,  917. 

Order  allowing  amendment,  917. 

Undertaking  to  speed  cause,  918. 

Stay  of  proceedings,  918. 
By  special  judge,  9x9. 
Without  prejudice,  9x9. 
Disobedience  to  order  of  court,  919. 
General  rule,  919. 

Failure  to  file  security  for  costs,  919. 
Motion  required,  920. 
Order  discretionary,  920. 
Laches,  920. 

Dismissal  may  be  had,  990. 
At  law  or  in  equity,  920. 
Discretionary,  921. 
Premature  ground  of  action,  921. 
Grounds  of  discontinuance,  921. 
In  general,  921. 
Gap  in  proceedings,  etc.,  921. 
By  refusal  to  join  issue,  922,  923. 
By  withdrawal  of  case,  923. 
By  failure  to  appear  to  writ,  924. 
Change  of  venue,  924. 
Death  of  defendant,  924. 
Failure  to  take  judgment  nil  dicit^  934. 

Rule  at  common  law,  924,  925. 

Under  modern  practice,  926. 
Omfission  due  to  act  of  official  or  defendant,  906. 
On  motion  of  defendant,  926. 
By  operation  of  law,  927. 
Construction  of  discontinuances  liberal,  937. 
Defects  in  pleading,  927. 

Failure  to  state  cause  of  action,  927,  928,  999. 

Failure  to  file  pleading,  929,  93a 

Multifariousness,  930. 
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livtluRfairy  termination  of  tlio  suit  on  motion  of  an  advorto  fv^f^Omtintud, 

Miscellaneous  defects,  930,  931. 
Nonsuits,  931. 
Unauthorized  suit,  931. 
Bankruptcy  of  plaintiff,  932. 
Another  suit  pending  or  res  adjudicata,  930* 
Want  of  evidence  or  failure  of  proof,  933. 
Nonsuits,  933. 

In  general,  933. 

At  common  law,  933. 

In  many  states  and  in  federal  courts,  933. 

Prevailing  rule,  935. 

When  proper  cause  for  nonsuit  is  presented,  936, 937, 

938,  939.  940. 
Motion  not  favored,  941. 
Effect  of  motion  as  an  admission,  943. 
When  motion  properly  denied,  943. 
In  general,  943,  944,  945,  946. 
Limitation  of  principle,  947. 
As  to  several  defendants,  947. 
Proper  time  to  make  the  motion,  947. 
At  the  opening,  947. 
Before  submission  of  causes,  948. 
On  trial  without  jury,  948. 
During  progress  of  cause,  948. 
At  close  of  plaintiff's  case,  949. 
After  evidence  by  defendant,  949. 
Renewal  of  motion,  950. 
On  new  trial  after  reversal,  950. 
Reservation  of  motion,  950. 
Completion  of  proof  by  subsequent  evidence,  950^ 
By  plaintiff,  950. 
By  defendant,  951. 
Motion  waives  right  of  submission,  951,  952. 
Argued  and  decided  in  presence  of  jury,  952. 
To  what  tribunals  and  to  what  causes  applicable,  952, 953. 
Dismissals  under  code  procedure,  953. 
In  general,  953. 
Failure  to  pass  on  case,  953. 
Not  on  the  merits,  953. 
Dismissals  in  chancery,  953. 
In  general,  953. 
Bill  taken  pro  c<mfesso,  954. 
Affirmative  disproof,  954. 
Time  for  motion,  955. 
Torminttlon  of  tlio  wit  by  consont  or  tttbmistion  to  arMtcaHon. 
By  consent,  955. 
In  general,  955. 
Written  consent,  956. 
Attorney's  rights,  956. 
Agreement  must  be  entered,  957. 
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Ttrminatton  of  Hit  suit  by  consent  or  submission  to  arbitratitn^Ofi/tmMC 

Construction  of  agreement,  957. 

Revocation  of  agreement.  957. 
By  submission  to  arbitration.  957. 

In  general.  957,  958,  959. 

Extent  of  principle,  960. 

Limitation  of  principle.  960. 

Effects  no  bar.  961. 
By  the  court  of  its  own  motion. 
Power  of  court.  961. 

Appropriate  objection  fatal  to  jurisdiction.  961. 
Want  of  evidence.  961. 
After  motion  denied.  961. 
In  chancery.  g6i. 

Where  retention  of  cause  would  be  against  public  policy,  961. 
Failure  to  pay  costs.  961. 
Counterclaim.  961. 
Exception.  961. 
Impiied  dismissais. 

Implied  by  operation  of  law.  961. 
By  setting  aside  judgment.  961. 
By  reversal.  96a. 
Inconsistent  steps.  962. 
Party  omitted  on  appeal.  96a. 
Discontinuance  may  be  implied.  962. 

By  judgment  against  one  defendant  only.  96s. 

Confession  of  judgment.  962. 

Failure  to  cite  party.  962. 

In  county  court  on  appeal  from  magistrate.  96s. 

Refusal  to  file  bill  of  particulars,  962. 

Entry  of  discontinuance.  96a. 

Waiver. 

Of  right  to  dismiss,  962. 

In  general.  962. 

By  delay,  963. 

By  notice  of  trial.  964. 

By  estoppel,  964. 

Waiver  of  waiver.  964. 
Of  right  to  nonsuit,  964. 
Of  discontinuance.  965. 
Waiver  by  agreement.  965. 
Retention  for  partial  reiief. 
In  general.  965. 

Power  of  court.  965.  966. 

Conditions  requisite.  966. 

Complaint  in  equity.  966. 
Decree  final.  966. 
Where  no  relief  is  authorized.  966. 
.    In  injunction  cases.  967. 

Where  an  injuuction  is  merely  auxiliary.  967. 

Injunction  to  sole  relief  sought,  967. 
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DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 
Releiitioii  for  partial  tfXM^Continued. 
In  attachment  cases,  968. 

Where  attachment  essential  to  jurisdiction,  968. 
Attachment  merely  ancillary,  968.) 
In  case  of  partial  nonsait,  969. 
inpoiHioii  of  forms. 
On  dismissal,  969. 
General  rule,  969. 
Award  of  costs,  969. 

Defendant  usually  entitled,  969. 
To  what  defendants,  970. 
Apportionment  of  joint  items,  970. 
The  payment,  970. 
What  costs  are  included,  970. 
Costs  of  appeal,  971. 
Costs  cannot  be  offset,  971. 
Where  plaintiff  relieved  of  costs,  971. 
In  general,  971,  972. 
Suit  rendered  nugatory,  972. 
Defendant's  bankruptcy,  973. 
Dismissal  before  appearance,  973. 
Unauthorized  bill,  974. 
Against  legislative  representatives,  974. 
Infant  plaintiff,  974. 
Dismissal  for  want  of  jurisdiction,  974. 
On  discontinuance,  974. 

Discretionary  as  a  rule,  974. 
To  defendant,  975. 
What  costs  included,  976. 
Without  costs,  976. 
On  nonsuit,  977. 

Effect  of  nonpayment  of  costs,  977,  978. 
Stay  of  proceedings,  978. 
Costs  on  denial  of  motion,  978. 
'  Eflteot  of  terminatioii  of  tho  suit 

General  rule  and  its  extent,  978. 
Subsequent  proceedings,  979,980. 
Application  of  the  rule,  981. 
Effect  on  right  to  sue  on  bond,  981. 
Injunction  bond,  981. 
Bond  to  prosecute  to  effect,  933« 
Attachment  bond,  982. 
Nullification  of  orders,  982. 
Release  of  funds,  983. 
Effect  of  dismissal  of  levy,  983. 
In  replevin,  983. 

Possession  of  property.  983. 
Voluntary  dismissal,  983. 
In  foreign  attachment,  984. 
In  criminal  cases,  984. 
Effect  of  defendant's  pleadings,  984. 
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DISMISSAL.  DISCONTINUANCE.  AND  NONSUIT. 
Eitet  of  tormbialioii  of  tht  UI\'-ConHnutd. 
In  general,  984. 

Pleadings  seeking  relief,  984.  985. 
Contest  between  codefendants,  986. 
Proceedings  in  intervention.  986. 
Decree  dismissing  part  of  defendants.  986. 
Dismissal  of  amended  bill,  986. 
Nonsuits  equal  to  verdict  by  statute.  986. 
Effect  as  a  bar.  986. 

General  rule,  986.  987. 
Extent  of  the  rule,  988. 

Application    to    dismissals,  nonsuits,  and   discootinuaoces. 

988.  989. 
On  whose  motion  immaterial.  989. 
After  appearance  or  reversal,  990. 
In  criminal  cases,  990. 
Dismissal  on  technical  grounds,  990. 
Termination  by  consent,  991. 
In  some  states,  991. 
The  better  rule,  991. 
Dismissal  upon  the  merits,  991. 
Res  adjudicata^  991,  992. 
Subsequent  suit,  99a. 
On  dismissal  binds  whom,  993. 
Burden  on  defendant,  993. 
Judgment  must  be  entered,  993. 
Presumption  as  to  merits.  993. 
Nonsuits.  993. 
Dismissal  at  law,  993. 
In  chancery,  993,  994. 
Under  code  procedure,  994. 
*'  Without  prejudice."  994. 

Utility  of  such  dismissal,  994.  995. 
Reversible  error,  996. 
Amendment  of  decree,  996. 
Review  of  dismissal  without  prejudice.  996. 
Ayytai>  from  dooltiont  torailnattng  tho  oauso. 
Finality,  findings,  etc..  997. 
Final  judgment,  997. 
Entry  required,  997. 
Opinion  or  findings  not  required,  997. 
When  appeal  or  writ  of  error  will  lie,  998* 
Involuntary  dismissal.  998. 
General  rule,  998. 
Extent  of  rule,  999. 
Statutory  modification,  999. 
Involuntary  nonsuit,  zooo. 
Nonsuit  taken  upon  adverse  ruling,  1000. 
Involuntary  discontinuance,  looi. 
When  appeal  or  writ  of  error  will  not  He.  lOOi. 

Interlocutory  judgments  orders,  or  decrees,  looi. 
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DISMISSAL,  DISCONTINUANCE,  AND    NONSUIT. 
Appeals  from  decisions  terminating  tiie  emw^Continued. 
The  proper  procedure,  1002. 
Voluntary  dismissal,  etc.,  1003. 
Exceptions  required,  1004. 
The  record,  1004. 
General  principles  of  review,  1004. 
Dismissals  by  appellate  courts,  1004. 

DOCUMENTARY   EVIDENCE. 
Verdict  directed  upon,  675. 

DOCUMENTS. 

See  Discovery,  Production,  and  Inspection. 

DUPLICITY. 

Demurrer  for,  370. 

Waiver  by  failure  to  demur,  378. 

DUTY. 

Definiteness  and  ceruinty  in  alleging  duty,  364,  265. 

EJECTMENT. 

Judgment  by  default  in  ejectment  proceedings,  14. 

Definiteness  and  certainty  of  description,  260. 

Use  of  deposition  taken  in  one  ejectment  suit,  in  another  suit,  $79. 

ELECTION   OF   REMEDIES. 

In  action  of  detinue.     See  Detinue. 

EMINENT   DOMAIN. 

Judgment  by  default  in  condemnation  proceedings,  35* 

ENTRY. 

Entry  of  default.     See  Default. 

EQUITY. 

See  also  Bills  in  Equity. 

Judgments  by  defaults  in  chancery.     See  Defaults. 

Proceedings  in  equity  to  obtain  relief  from  default.     Sec  Defaults. 

Demurrers  in  chancery.     See  Demurrers  in  Chancery. 

Definiteness  and  certainty  in  equity  pleadings.  See  Definiteness  and 
Certainty  in  Pleadings. 

Depositions  in  chancery.    Sec  Depositions. 

Discovery  in  chancery.    See  Discovery,  Production,  and  Inspection. 

Dismissal  of  bill  of  equity.  See  Dismissals,  Discontinuance,  and  Non- 
suit. 

ERROR. 

IVhat  defects  are  cured  by  defaults.     See  DEFAULTS. 

ERROR,  WRIT  J)F. 
See  also  Appeals. 

Appeals  from  decisions  terminating  cause.     See    DISMISSAL,   DISCONTINU- 
ANCE, AND  Nonsuit. 
Voluntary  discontinuance  of  writ  of  error,  867. 
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ESTOPPEL. 

Demurrers  to  evidence  as  an  estoppel,  446. 

EVIDENCE. 

See  Depositions. 

Demurrers  to  evidence.     See  DKMUR.R.KRS  TO  EviDBNCB. 

Discovery  to  obtain  evidence.  See  Discovery,  Production,  and  Inspec- 
tion. 

Nonsuit  or  dismissal  for  want  of  evidence.  See  Dismissal,  Discontinu- 
ance, AND  Nonsuit. 

Pleading  the  evidence.    See  Drfinitrnbss  and  Certainty  in  Pleadings. 

EXCEPTIONS   AND   OBJECTIONS. 

In  proceedings  to  take  depositions.     See  Depositions. 

Exceptions  to  granting  or  refusal  of  motion  to  direct  verdict.     See  Direct- 
ing Verdict. 
Objections  to  discovery.    See  Discovery,  Production,  and  Inspection. 

EXCUSE. 

Excusing  default.    See  Defaults. 

EXECUTORS   AND   ADMINISTRATORS. 

Parties  to  action  of  detinue.     See  Detinue. 

Default  against,  15. 

Default  of,  admits  assets,  121. 

EXHIBITS. 

Annexing  papers  to  depositions.     See  Depositions. 

As  part  of  pleading  demurred  to,  299. 

To  render  pleadings  definite  and  certain,  253. 

FAILURE  OF   PROOF. 

See  Dismissal,  Discontinuance,  and  Nonsuit;  Directing  Verdict;  De- 
murrers TO  Evidence. 

FALSE   REPRESENTATIONS. 

Definiteness  and  certainty  in  allegation,  262,  263. 

FEDERAL   PRACTICE. 

See  United  States  Courts. 

FILING. 

Filing  demurrers.  See  Demurrers  at  Common  Law  and  under  the 
Codes;  Demurrers  in  Chancery. 

Of  depositions.    See  Depositions. 

Time  of  filing  bill  of  discovery.  See  Discovery,  Production,  And  Inspec- 
tion. 

Dismissal  for  failure  to  file  pleading,  929,  930. 

Filing  pleading  to  authorize  judgment  by  default,  49,  50. 

Defaults  where  pleading  is  filed  only  or  filed  out  of  time,  84. 

FOREIGN   DEPOSITIONS. 
See  Depositions. 


FOREIGN   JUDGMENTS. 
Judgment  by  default,  26. 
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FOREIGN   STATUTES. 

Definiteness  and  certainty  in  alleging,  264. 

FORFEITURE. 

Exemption  from  discovery.    See  Discovery,  Production,  and  Inspection. 

FORMAL  DEFECTS. 
See  Dbmurrrrs. 

FORMER  RECOVERY. 

Definiteness  and  certainty  in  alleging,  a66. 

FRAMING   BILLS. 

See  DiscovKRY,  Production,  and  Inspection. 

FRAUD. 

Demurrers  based  on  statute  of  frauds.     See  Demurrbes. 

As  a  ground  for  relief  from  default,  167. 

Opening  or  vacating  default  on  account  of,  175. 

Relief  in  equity  from  default  obtained  by  fraud,  214,  215,  2i6.  ^ 

Definiteness  and  certainty  in  alleging  fraud,  262,  263. 

Showing  fraud  in  plaintiff  in  action  of  detinue,  656. 

FRIVOLOUSNESS. 

Frivolous  demurrers.    See  Demurrers. 

GARNISHMENT. 

Default  against  garnishee,  14. 
Judgment  by  default,  113. 
Default  admits  indebtedness,  I2I« 

GENERAL  APPEARANCE. 
See  Appearance. 

GENERAL  DEMURRER. 
See  Demurrers. 

GENERAL  ISSUE. 

Demurrer  reaching  baclc  over  general  issue,  332. 

HABEAS  CORPUS. 

Testing  sufficiency  of  return  by  demurrer,  371. 

HARMLESS   ERROR. 
See  Appeals. 

HEARING. 

Of  demurrers.     See  Dbmurrbrs. 

On  proceedings  to  disbar  or  suspend  attorneys,  715,  7x6. 

HUSBAND   AND   WIFE. 

Communications  between^  exempt  from  discovery.     See  DISCOVERY,  PRODUC- 
TION, AND  Inspection. 

HYPOTHETICAL  ANSWER. 
Demurrer  for,  371. 

HYPOTHETICAL  STATEMENTS. 

Alleging  facts  issuable  in  forming  hypothetical  statements,  276. 
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INADVERTENCE. 

As  a  ground  for  relief  from  default,  x66b 

INCONSISTENCY. 
Demurrer  for,  370. 

INFANTS. 

Defaults  by  aud  against  infants.    See  DxPAULTS. 

Allegation    of  facts  by  infants.     See   Dbfinitbness    AND  Cketaimty  IN 

Pleadings. 
Voluntary  termination  of  suits  by  infants,  856. 

INFORMATION   AND   BELIEF. 
Demurrer  to  charge  on  belief,  371. 

INJUNCTIONS. 

Retention  of  injunction  cases  for  partial  relief     See  DISMISSAL,  DlSCONTDf- 
UANCK,  AND   NONSUIT. 

Remedy  by  injunction  to  obtain  relief  from  default,  an. 

INQUESTS. 

Inquests  of  damages  on  default.     See  DEFAULTS. 

INQUIRY. 

Writs  of  inquiry  where  parties  are  in  default.     See  DEFAULTS. 
Writ  of  inquiry  in  action  of  detinue,  659. 

INSANE   PERSONS. 

Defaults  by  and  against  insane  persons.     See  DEFAULTS. 

INSOLVENCY. 

Dismissal  of  suit  for  bankruptcy  of  plainti£f,  933. 

INSPECTION. 

See  Discovery,  Production,  and  Inspection. 

INSTRUCTIONS. 

Instruction  directing  verdict.    See  Directing  Verdict. 
Charge  to  jury  upon  inquiry  of  damages  in  case  of  default,  158. 

INSUFFICIENT   PLEADINGS. 

Judgment  by  default  in  case  of,  89,  90. 

INTEREST. 

Definiteness  in  alleging  party's  title  or  interest,  287,  288. 

INTERLOCUTORY   JUDGMENTS. 
fudgments  by  default.     See  DEFAULT. 

INTERPLEADER. 

Voluntary  termination  of  suit  after  merger  by  order  of  interpleader,  852- 

INTERPRETER. 

Taking  depositions  through,  528. 

INTERROGATORIES. 
See  Depositions. 
Default  for  failure  to  answer,  75. 
Relating  to  subject  matter  of  discovery,  807. 
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INTERVENTION. 

Voluntary  termination  of  suit  by  intervener,  856. 

INVOLUNTARY   NONSUIT. 

See  Dismissal,  Discontinuancb,  and  Nonsuit. 

ISSUE. 

See  also  Gbnkral  Issue. 

Taking  defaults  where  cause  is  at  issue,  68. 

Dismissal  for  refusal  to  join  issue,  922. 

JOINDER. 

Joinder  in  demurrers.     See  Dbmurrehs. 

Of  parties  in  action  of  detinue.     See  DsTiNUK. 

JOINT  DEMURRERS. 
See  DsM  UR&x&s. 

JOINT  PARTIES. 

See  Parties. 

JUDGMENT. 

In  action  of  detinue*    See  Detinue. 

Judgment  of  dismissal,  discontinuance ,  or  nonsuit.    See  Dismissal,  DttOOlf- 

tinuance,  and  Nonsuit. 
Judgment  on  demurrer.     See  Demurrers. 
Judgments  by  defaults.     See  Defaults. 
On  demurrer  to  evidence.     See  Demurrers  to  Evidbnce. 
acquiring  judgments  to  stand  as  security  on  granting  relief  from  deftmUs* 

See  Defaults. 

JURISDICTION. 

Sufficiency  of,  to  authoriu  judgment  by  default.     See  DEFAULTS. 

Demurrers  to  jurisdiction.     See  Demuhrers. 

Default  does  not  waive  defects,  126. 

Definiteness  and  certainty  in  alleging  jurisdiction  of  facts,  254. 

Specifying  objections  to  jurisdiction  as  ground  of  demurrer,  323. 

Waiver  of  defect  of  want  of  jurisdiction  by  failure  to  demur,  371. 

Pleas  to  the  jurisdiction  as  a  dilatory  plea,  666. 

JURY. 

Requiring  jury  to  give  certain  verdict.     See  DIRECTING  VERDICT. 
Taking  ccue  away  from  jury.    See  Demurrers  to  Evidence;  Dismissal, 
Discontinuance,  and  Nonsuit. 

JURY  TRIAL. 

In  proceedings  to  disbar  or  suspencf  attorneys,  7x5. 

JUSTICES  OF  THE  PEACE. 

Rule  as  to  definiteness  and  certainty  in  pleadings  before,  272. 

LACHES. 

Demurrers  for  laches.     See  Demurrers. 

Dismissal  for  laches,  920. 

In  applying  for  relief  from  default,  19a 

LAW  AND  FACT. 

Separation  of  law  and  fact  on  the  trial.     See  DIRECTING  Verdict. 
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LEAVE  OF  COURT. 

For  voluntary  nonsuit  or  disvtissal,     S^e  diSlCISSAL,  DlSOONTIirUAliCk,  AID 
Nonsuit. 

LEAVE  TO  ANSWER. 

See  Dkmu&rbrs  in  Chancb&y. 

LETTERS  ROGATORY. 
See  Depositions. 

LIMITATIONS,  STATUTE  OF. 

Dimurrtrs  based  on  limitations  or  laches.     See  Dxif  URKBES. 
Waiver  of  defense  by  failure  to  demur,  377. 
Raising  defense  in  action  of  detinue,  658. 

LOST  PAPERS. 

Judgment  by  default  where  plea  is  lost,  86. 
Depositions  lost  or  destroyed,  633. 
Lost  depositions,  583. 

MAGISTRATES. 

Defaults  in  cases  before  magistrates,  69. 

Record  on  appeal  from  default  by  magistrate,  244. 

MANDAMUS. 

Default  to  writ  of  mandamus,  78. 

Mandamus  by  default,  113. 

For  improper  judgment  disbarring  or  suspending  attorneys,  7l(L 

MATERIAL  AVERMENTS. 

See  Dkfinitbnbss  and  Certainty  in  Pleadings. 

MISAPPREHENSION. 

As  a  ground  for  relief  from  default,  i66. 

MISJOINDER. 

Demurrer  for.    See  Demurrers. 

Not  cured  by  default,  laa. 

Waiver  of  defense  by  failure  to  demur,  377. 

MISNOMER. 

Demurrer  for,  369. 

MISTAKE. 

As  a  ground  for  relief  from  default,  16$. 

MOTIONS. 

Motions  for  defaults.     See  DefauIts. 

Motion  to  open  and  vacate  default.     See  Defaults. 

Motion  to  direct  verdict.    See  Directing  Verdict. 

To  compel  production  and  inspection  of  books  and  writiikgs.     See  DlSCOVK^^' 

Production,  and  Inspection. 
To  make  pleadings  more  definite  and  certain.     See  Definitenbss  AND  Cli- 

TAiNTY  in  Pleadings. 
To  strike  demurrer  from  files.    See  Demurrers  at  Common  Law  and 

UNDER  THE  CODES. 
Motions  to  discontinue^  dismiss,  or  to  nonsuit.     See  DISMISSAL,  DiSCONtlMtf* 

Ksct,  and  Nonsuit." 
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MOTlOVS^Omtinued. 

Defaatt  pending  motion,  93. 
Default  where  motions  are  called,  7a 

MULTIFARIOUSNESS. 

Demurrers  it.  chancery  for  muUifarumsness^   See  Dbmurrbrs  IN  Chancery. 
Dismisiai  of  bill  for  multifariousness,  930. 

NEGLIGENCE. 

Definitenesi  and  certainty  in  alleging.     See  Dbfinitbnsss  AND  Cbrtainty 

IN  Pleadings. 
Inquiry  of  damages  in  cases  of  default,  138. 
Of  party  applying  for  relief  from  default,  164. 

NEW  MATTER. 

When  no  departure.     See  DEPART URE. 

NEW  PROMISE. 

Departure  in  assigning  new  promise,  463. 

NEW  TRIAL. 

For  indefiniteness  and  uncertainty  in  pleadings,  278. 
In  proceedings  to  disbar  or  suspend  attorneys,  718. 
Motion  for,  where  judgment  has  been  taken  by  default,  ist. 
Upon  inquiry  of  damages  in  case  of  default,  139. 
Voluntary  nonsuit  upon  new  trial,  843. 

KIL  DICIT. 

Judgment  by^  in  case  of  default.     See  Defaults. 

NON    DAMNIFICATUS. 

Departure  to  plea  of  non  damnificatus,  465. 

NON  DETINET. 

Pleas  in  action  of  detinue.     See  DETINUE. 

NONRESIDENTS. 

Judgments  by  default  against  nonresidents.     See  DEFAULTS. 

NONSUIT. 

See    also  Demurrers    to   Evidence;  Dismissal,  Discontinuance,   and 

Nonsuit. 
Directing  verdict  compared  to  nonsuit.    See  Directing  Verdict. 

NOTICE. 

See  also  Service  of  Process. 

Notice  of  entry  of  default.     See  Defaults. 

Of  tahing  of  depositions.    See  Depositions. 

To  produce  writings.    See  Discovert,  Production,  and  Inspection. 

No  judgment  by  default  without  notice  of  pendency  of  action,  24. 

NUNC   PRO  TUNC. 

Failure  to  enter  formal  default,  56. 
Judgment  by  default  as  of  another  term,  66. 

OATH. 

Oath  to  demurrer.     See  DEMURRERS. 

Oath  in  deposition  proceedings.     See  DEPOSITIONS. 
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OBJECTIONS. 

See  ExcKPTioNS  AND  Objections. 

Raising  objections  by  demurrer •     See  Dem URR1UL8. 

OPENING   DEFAULTS. 
See  Defaults. 

ORDERS. 

Orders  where  defaults  are  taken.     See  DEFAULTS. 

To  make  pleadings  more  definite  and  certain.  See  Definiteness  and  Cer- 
tainty IN  Pleadings. 

For  discovery  or  production  of  books  and  writings.  Sec  Discovery,  Pro- 
duction, AND  Inspection. 

ORDINANCES. 

Definiteness  and  certainty  in  setting  out  ordinances  in  pleadings,  264. 

OYER. 

Default  where  oyer  is  demanded,  76. 

PARAGRAPHS. 

Demurrer  to  one  or  several  paragraphs.     See  DEMURRERS* 

PARTIAL   DEFENSE. 
Default  in  cases  of,  77. 

PARTIAL   RELIEF. 

Retention  of  cause  for  partial  relief ,  See  Dismissal,  Discontinuance,  and 
Nonsuit. 

PARTIES. 

Parties  to  defaults.    See  Defaults. 

Definiteness  and  certainty  as  to  parties  in  pleadings.  See  Definiteness 
AND  Certainty  in  Pleadings. 

Objection  to  parties  as  ground  to  demurrer.     See  Demurrers. 

In  action  of  detinue.     See  Detinue. 

Parties  to  bills  of  discovery.  See  Discovery,  Production,  and  Inspec- 
tion. 

Dismissal  and  discontinuance  of  nonsuit  where  there  are  joint  parties.  See 
Dismissal,  Discontinuance  ,  and  Nonsuit. 

Dismissal  of  bill  or  suit  for  defective  parties.  See  Dismissal,  Discontinu- 
ance, AND  Nonsuit. 

Default  admits  capacity  of  plaintiff  to  sue,  121. 

Waiver  of  defects  of  parties  by  failure  to  demur,  375. 

Departure  as  to  parties,  463. 

PENALTIES. 

Exemption  from  discovery.    See  DISCOVERY,  Production,  and  Inspection. 

PERFORMANCE. 

Definiteness  and  certainty  in  alleging.     See '  Definiteness  and  Certainty 

IN  Pleadings. 
Departure  from  declaration  or  plea  alleging  performance.     See  Departure. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 
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PETITION. 

See  also  Complaints  and  Declarations. 

Default  in  action  for  petition,  109. 

Duty  of  court  before  rendering  interlocutory  judgment  by  default,  113. 

PHYSICIANS. 

Communications  to  exempt  from  discovery.     See  Discovbry    Production, 
and  Inspection. 

PLACE. 

Definiteness  and  certainty  in  alleging  place,  254,  355* 

PLEADING  OVER. 
See  Demurrers. 
Curing  departure  by,  47a 

PLEAS. 

Default  for  want  of  plea.     See  Defaults. 

Demurrers  to  pleas.     See  Demurrers. 

Departure  from  plea.    See  Departure. 

In  action  of  detinue.     See  Detinue. 

Rule  as  to  definiteness  and  certainty  in.     See  Definiteness  AND  CERTAINTY 

IN  Pleadings. 
To  bill  of  discovery.    See  DISCOVERY,  Production,  and  iNSPECTiON. 
Distinction  between  negative  and  aflSrmative  pleas,  87. 
Defects  waived  by  failure  to  demur  and  supplied  by  plea,  372. 

POSITIVENESS. 

Requirements  of  definiteness  and  certainty •    See  Definiteness  AND  Cer- 
tainty IN  Pleadings. 

PRAYER. 

In  kill  of  discovery.    See  Discovery,  Production,  and  Inspection. 
For  judgment  in  demurrer.     See  Demurrers. 
Specifying  objection  as  ground  for  demurrer,  324. 
Demurrer  to.  350  et  seq, 

PREJUDICE. 

Dismissal  without  prejudice.    See  Dismissal,  Discontinuance  and  Non- 
suit. 

PREMATURE  ACTION. 
Judgment  by  default,  97. 
Default  does  not  cure  error,  Ii6. 
Dismissal  on  account  of,  921. 

PRESUMPTIONS. 

Presumptions  on  appeals.    See  Appeals. 

Presumptions  in  proceedings  to  take  depositions.    See  Depositions. 

PRIVILEGED  COMMUNICATIONS. 

Exemption  from  discovery.   See  Discovery,  Production,  and  Inspection. 

PROBATE  COURTS. 

Right  to  voluntarily  terminate  suit  in  probate  court,  867. 

PROCEEDINGS  IN  REM. 

Default  in  such  proceedings.     See  DEFAULTS. 
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PROCESS. 

See  also  Sbryicb  op  Prockss. 

VaHdity  of  protest  to  autkorime  judgment  ^  defauUi.     See  DEPAOitf. 

Setting  forth  process  in  pleadings,  250. 

PRODUCTION  OF  DOCUMENTS. 

See  Disco VKRY,  Production,  and  Inspbction. 

PROHIBITION. 

Court  improperly  undertaking  to  disbar  attorneys,  79a 

PROLIXITY. 

Relaxation  of  rule  as  to  certainty  in  order  to  avoid,  271. 

PROTESTATION  CLAUSE. 
Sec  Dbmurrbrs  in  Chancbry. 

PUBLICATION. 

Default  where  terviee  is  by  pubiication.     See  Dbpaults. 

PUIS  DARREIN  CONTINUANCE. 

Pleas  in  action  of  detinue.     See  Detinue. 
Demurrer  to  plea  not  pleaded  in  time,  371. 

QUESTIONS  OF  LAW  AND  FACT. 
Sec  Dbhurrbrs;  Directing  Verdict. 

REAL  PROPERTY. 

Definiteness  and  certainty  in  describing.   See  Dbpinitbnbss  AND  CbbtAIIITT 
in  Pleadings. 

RECITALS. 

Pleading  facts  by  way  of  recitals,  27a 

RECORDS. 

Record  on  appeal.     See  Appeals. 

Definiteness  and  certainty  in  allegations  where  court  records  Are  relied 

on,  266. 
Demurrer  searches  whole  record,  326. 
Demurrer  for  mtsrecltal  of  record  in  pleading,  371. 

REDUNDANCY. 

Demurrer  for,  369. 

REFEREES. 

Nonsuit,  discontinuance,  or  dismissal  by  referee,  833. 

REHEARING. 

Voluntary  nonsuit  after  rehearing  granted,  843. 

REJOINDER. 

Default  on  failure  to  rejoin,  76. 

RELIEF. 

sFor  what  relief  judgment  by  default  may  be  rendered.     See  DbpAOLTS. 
Demurrers  to  bills  for  relief.    See  Demurrers  in  Chancery. 

REMEDY  AT  LAW. 

Dismissal  of  bill  where  there  is  remedy  at  law,  895,  896. 
Specifying  objection  as  ground  of  demurrer,  324. 
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REMITTITUR. 

Excessive  judgment  by  default,  iii. 
Ii^  action  of  detinue,  660. 

REPLEVIN. 

Default  in  action  of  replevin,  109. 

Effect  of  termination  of  suit  by  dismissal  or  nonsuit,  983. 

REPLICATION. 

Departure  in  replication.  See  Departure. 
Demurrers  to  replication.  See  Demurrers. 
Filing  replication  after  expiration  of  statutory  time:  waiver  of  right  to 

insist  on  default,  51. 
Default  on  failure  to  file  replication,  76. 
Certainty  required  in,  253. 
Effect  of  sustaining  demurrer  to  replication,  358. 

REPLY. 

Departure  in  reply.     See  Departure. 

Productions  of  writings  to  aid  in  framing.    See  Discovery,  Production, 

AND  Inspection. 
Demurrer  and  reply  to  same  answer,  383. 

REPUGNANCY. 

Demurrer  for,  370. 

RES   ADJUDICATA. 

Conclusiveness  of  judgment  by  default.    See  Defaults. 
Raising  question  by  demurrer,  324. 

RETURNS. 

Return  of  depositions.    Sec  Depositions. 
Judgment  by  default  on,  66. 

REVIEW. 

See  Appeals. 

REVIVOR. 

Demurrers  to  bills  of  revivor.     See  Demurrers  in  Chancery. 

RULE  TO  ANSWER. 

To  authorise  default.    See  Defaults. 

SCANDAL. 

Demurrer  for  scandalous  matter,  370. 

"SCINTILLA   OF   EVIDENCE"  RULE. 
See  Directing  Verdict. 

SCIRE  FACIAS. 

Default  on  scire  facias  to  revive  judgment,  51. 
Defaults  on  scire  Jacias  to  revive,  69,  70. 
What  is  admitted  by  default,  121. 

SEAL. 

Use  of  seal  in  proceedings  connected  toith  depositions.     See  DEPOSITIONS. 
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SERVICE. 

Of  notice  to  take  depositions.    S«e  Depositions. 

Of  order  for  production  or  inspection.     See  DISCOVERY,  pRODUCnON,  AMD 
Inspection. 

SERVICE  OF   PROCESS. 

Valid  default  dependent  upon.    See  Defaults. 

Default  where  service  is  both  substituted  and  personal,  75. 

Questions  of  service  upon  application  of  relief  from  defaults.  177,  178. 

SET-OFF  AND   COUNTERCLAIM. 

IV ken  a  voluntary  termination  of  suit  cannot  be  kad.     See  DISMISSAL,  Dis- 
continuance, AND  Nonsuit. 
When  counterclaim  res  adjudicata  in  case  of  default,  14a. 
Opening  default  to  allow  defendant  to  introduce,  189. 
Certainty  required,  253. 

Demurrer  to  counterclaim;  specifying  objections,  319. 
Demurrer  to  counterclaim  reaching  back,  339. 
Reply  alleging  counterclaim  not  a  departure,  466. 

SICKNESS. 

As  ground  for  relief  from  default,  174. 

SIGNATURE. 

To  demurrers.    See  Demurrers. 

Demurrers  for  want  of  signature.     See  Demurrers. 

To  depositions  and  papers  connected  tkerewitk.     See  DepositiOIIS. 

Failure  to  sign  answer;  effect  of  default  on,  125. 

Demurrer  for  failure  of  counsel  to  sign  pleading,  371. 

To  disclaimers,  724. 

SIMPLE  DEFAULTS. 
See  Defaults. 

SPEAKING  DEMURRERS. 
See  Demurrers. 

SPECIAL  APPEARANCE. 
See  Appearances. 

SPECIAL  DEMURRERS. 
See  Demurrers. 

SPECIAL  VERDICTS. 

Step  toward  directing  verdict,  671. 

STATUTE  OF  JEOFAILS. 
See  Amendments. 

STATUTES. 

• ».  ^  _ 

Definiteness  and  certainty  in  pleadings  in  action  on  statutory  rigkts.    Stc 
Definiteness  and  Certainty  in  Pleadings. 

STATUTO'RY  DEMURRERS. 
See  Demurrers. 
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STIPULATIONS. 

Stipulation  that  judgment  by  default  may  be  entered.     See  DbfAULTS* 
Relief  from  default  taken  in  violation  of  stipulation,  173. 
Objections  to  depositions  waived  by  stipulation,  603. 

STRIKING  OUT. 

Striking  demurrers  from  files.     See  Dbmurrbrs. 

SUBPCENA  DUCES  TECUM. 

In  proceedings  to  take  depositions  in  federal  courts,  6m* 

SUBSTITUTED  SERVICE. 

See  also  Service  of  Process. 
Of  notice  to  take  depositions,  516. 

SUMMARY  PROCEEDINGS. 

Admissions  where  defendant  is  in  default,  190, 

SUMMONS. 

Regularity  and  validity  of,  where  judgment  is  by  default.     See  DbfAOLTB* 

SUPPLEMENTAL  BILLS. 

Demurrers  to.     See  Demurrers  in  Chancery. 

SUPPLEMENTAL  PLEADINGS. 

Demurrer  to  supplemental  pleadings,  381. 
Judgment  by  default  on,  52. 

SUPPLEMENTARY  PROCEEDINGS. 

Default  in  supplementary  proceedings,  78. 
On  general  judgment  recovered  by  default,  88. 

SURPLUSAGE. 

Demurrer  for,  369. 

SURPRISE. 

As  a  ground  for  relief  from  default   166. 

See  Disbarment  and  Suspension  of  Attorneyj. 

TENDER. 

Voluntary  termination  of  suit  after  plea  of  tender  or  payment  Into  ooart* 
852. 

TERMINATION  OF  SUIT. 

See  Dismissal,  Discontinuance,  and  Nonsuit. 

TERM  OF  COURT. 

At  what  term  defaults  may  be  taken.     See  Defaults. 

TERMS. 

Imposition  of  terms  on  granting  relief  from  default.     See  DEFAULTS. 
Imposition  of  terms  where  dismissal^  discontinuance ^  or  nonsuit  is  asked.    See 
.    Dismissal,  Discontinuance,  and  Nonsuit. 

TESTIMONY. 

See  Depositions. 

I X03  Volume  VL 


INDEX. 

TIME. 

Time  when  defaults  may  be  taken.     See  Defaults. 

When  application  may  be  brought  for  relief  from  defaults  •     See  DBTAUlTt. 

Definiteness  and  certainty  in  alleging  time,  255,  256. 

Expiration  of  final  day  to  plead,  77. 

Judicial  notice  of  expiration  of  time  to  plead,  77. 

TIME  TO  PLEAD. 

Time  for  demurrer  and  extension  of  such  time.     See  Dbmurrrsb. 

TITLE,  OWNERSHIP,  AND  POSSESSION. 

Pleading  want  of  title  in  plaintiff  in  action  of  detinue.     See  Dbtinuk. 

Definiteness  and  certainty  in  describing  party's  title.  See  Dkfiniteness  hSD 
Certainty  in  Pleadings. 

Definiteness  and  certainty  as  to  title  and  authority  of  parties.  See  Defi- 
niteness AND  Certainty  in  Pleadings. 

TORTS. 

Discovery  in  actions  for  torts.    See  Discovery.  Production,  and  Inspbc- 

TION. 

fudgment  by  default  in  eases  of  tort.    See  Defaults. 

TRIAL. 

See  Demurrers  to  Evidence  ;  Directing  Verdict;  Dismissal,  Disoon- 

tinuance,  and  Nonsuit. 
Use  of  depositions  on  the  trial.     See  DEPOSITIONS. 

Waiver  of  demurrer  by  going  to  trial  without  disposing  of  demarrer,  379> 
In  proceedings  to  disbar  or  suspend  attorneys,  715,  716. 
Prosecutions  of  writings  in  preparation  for  trial,  791. 

TRUSTEE  PROCESS. 
See  Garnishment. 

TRUSTS  AND  TRUSTEES. 

Trustees  as  parties  to  action  of  detinue.     See  Detinue. 
Voluntary  termination  of  suit  where  trustee  is  a  party,  859* 

UNCONSCIONABLE  DEFENSES. 

Debarring  upon  granting  relief  from  default,  220. 

UNITED  STATES  COURTS. 

Depositions  in  the  federal  courts.    See  Depositions. 
Federal  follows    state  practice  as  to  indefiniteness  and   oncertaioty  in 
pleadings,  278. 

USURY. 

Definiteness  and  certainty  in  allegations  of,  263, 

VACATION. 

Vacation  of  defaults.     See  DEFAULTS. 
Taking  and  entering  defaults  in  vacation,  68. 

VARIANCE. 

Variance  in  new  matter  as  a  departure.     See  DspARTUES. 
Correcting  verdict  in  case  of  material  variance,  688. 

VENUE. 

Demurrer  for  improper  venue,  370. 
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VERBOSENESS. 

Demurrer  for,  370. 

VERDICT. 

See  also  Dismissal,  Discontinuance,  and  Nonsuit. 
As  to  directing  verdict.     See  DiRSCTiNG  Verdict. 
Verdict  in  action  of  detinue.     See  Detinue. 
Covering  defects  of  indefiniteness  or  uncertainty,  281,  28a« 
Aider  of  departure  by  verdict,  470. 

VERIFICATION. 

Demurrers  for  want  of  verification.     See  Demurrers. 

Of  bill  of  discovery.    See  Discovery,  Production,  and  Inspection. 

Of  accusation  against  attorney.    See   Disbarment   and  Suspension    of 

Attorneys. 
Of  disclaimer,  724. 
Irregular  default  on  unverified  plea,  46. 

VOLUNTARY   NONSUIT. 

See  Dismissal,  Discontinuance,  and  Nonsuit. 

WAIVER. 

Waiver  of  process;  judgment  by  default.     See  DEFAULTS. 

How  demurrer  is  waived.     See  DEMURRERS. 

Defects  waived  by  demurrer.     See  DEMURRERS. 

What  is  waived  by  demurrer  to  evidence.     See  Demurrers  to  Evidence. 

Of  matters  connected  with  depositions.     See  DEPOSITIONS. 

Of  right  to  dismiss^  discontinuance^  or  to  take  nonsuit.  See  Dismissal,  Dis- 
continuance, AND  Nonsuit. 

Default  after  waiver  of  answer,  88. 

Waiver  of  objections  on  ground  of  indefiniteness  or  uncertainty  in  plead- 
ings, 283. 

Of  joinder  in  demurrer,  313. 

Objections  waived  by  joinder  in  demurrer,  314. 

Of  error  in  overruling  demurrer,  365. 

Defects  waived  by  failure  to  demur,  372. 

WANT   OF    PROSECUTION. 

Dismissal  for  want  of  prosecution.     See  DISMISSAL,  DISCONTINUANCE,  AND 

Nonsuit. 

WILLS. 

Voluntary  termination  of  suit  to  establish  will,  867. 

WITHDRAWAL. 

Of  demurrers,  385. 

WITHDRAWAL  OF   PLEA. 
Default  in  cases  of,  77. 

WITHDRAWAL  OF   PLEADING. 
Judgment  by  default  on,  89. 

''WITHOUT    PREJUDICE." 

See  Dismissal,  Discontinuance,  and  Nonsuit. 
6  Encyc.  PI.  &  Pr.— 70.  1 105  Volume  VI. 
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WITNESSES. 

See  al»f»  Depositions. 

Quest icu  of  credibility  cf  witnesses  #iv  misH^n  t^  direct  terdict.     See  Direct- 
ing VEEiiicr. 

WORDS   AND    PHRASES. 

•  Accident."  i66. 
"Ceriainty.-  248. 
"  Definiteness."  347. 
••  Heretofore,"  255. 
'*  Said  parties,"  257. 
"Surprise/'  166. 

WRIT   OF    ERROR. 

See  EkkOR,  Writ  of.  * 

WRIT   OF    INQUIRY. 
See  Jnquikv. 

WRITTEN    INSTRUMENTS. 

See  Discovery,  Production,  and  Inspection. 
Definiteness  and  certainty  in  alleging.  263. 
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